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Preface 


This volume updates New Mexico Statutes Annotated, 1978 Compilation (NMSA 1978), through 
the legislation enacted at the Third Special Session of the 55th Legislature (2022 (3rd S.S.)). All 
permanent, general laws have been compiled. Other laws, such as applicability and severability 
clauses, have been noted in the annotations in the NMSA 1978 and published in the official Ses- 
sion Laws. Appropriations and bond authorizations, which are not compiled in the NMSA 1978, 
are also published in the official Session Laws. 

The effect of amendments to the NMSA 1978 are given in brief form in a note following the 
amended section. The effective date of amendments and new laws compiled in the NMSA 1978 
appears in a note following each section. For a listing of the placement of each section of the 2022 
Session Laws, see the Tables of Disposition of Laws on NMOneSource.com. 

Laws enacted without a specific effective date, or without an emergency clause, take effect pur- 
suant to N.M. Const., Article IV, § 23 ninety (90) days after adjournment of the legislature. The 
effective date of the 2022 laws that took effect pursuant to Article IV, § 23 is May 18, 2022. 

Legislation that was compiled, but had not taken effect at the time that the 2022 laws were 
printed, appears in italics to call attention to its postponed effectiveness. The effective date of 
these sections with postponed effective dates may be found in parentheses in the section headings. 
Sections that have been repealed by the legislature with an effective date after October, 2022 are 
published with the repeal dates in the heading at the beginning of the sections. 


July 2022 | 


ili 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


UA 28 pe fener j 
Wilidsievea has yilidssilqge as dove 
‘o08 [niitio edt ai Bodaildisg teas Os Mi 
BVO Saibaba om iraugee o> . 


aft paiwollot aton s mi carro} eine ‘aia ra @ 
83@r AGM edit ai holigenos aval we adtar 
ESOS orld te aottose doze to tasmsoalg 
MOS.9oMORS 

“wg tosis aalat cavalo yonegioure nn dusadkdiw to avis 

aft .oxatclaigel oft lo Jnomuruoths safle avab (0 De) yas 

. . S80 8f wM ai 8S 2 VI obittA of danuen Dots ae | 
erow awsl SOS orlt tad? eaxit adit de tostle - aeaies ton bred dud 5 
‘to atab evitosiie sdT azamavitostic hoaogtaog aii of notinatis: 
agntbaod nokives odt ni eeabddnstsg of bawdt od yao eoteb ovits 
OUR Ss0g aedaioO vedts eteb avitostte an dtbw siutaleigel ads yd 
sattontose iii to chet ailt de dn 


| iting é tk, Cees : > is 
EMO oC ab eat Ad: a on my ie Oe 
Ee Om SUR ks 
; | BY \ | f ' es re i ‘ : 7 a! 
aes a oe 4 3 ¢ i i ' sy he =a 4 : ; 
148 SPR PR Acoatiipg ss Sy Pt ine rae ) 


' oN. We 
ines ts 
‘ 


Table of Contents 
New Mexico Statutes 1978 Annotated 
2022 | | 


Volume 1 
The Constitution of the United States of America 
The Constitution of the State of New Mexico 
New Mexico Territorial Laws and Treaties 


Volume 2 
Chapter 1: Elections 
Chapter 2: Legislative Branch 
Chapter 3: Municipalities 
Chapter 4: Counties 
Chapter 5: Municipalities and Counties 


Volume 3 
Chapter 6: Public Finances 
Chapter 7: Taxation 


Volume 4 
Chapter 8: Elected Officials 
Chapter 9: Executive Department 
Chapter 10: Public Officers and Employees 
Chapter 11: Intergovernmental Agreements and Authorities 
Chapter 12: Miscellaneous Public Affairs Matters 
Chapter 18: Public Purchases and Property 
Chapter 14: Records, Rules, Legal Notices, Oaths 
Chapter 15: Administration of Government 


Volume 5 
Chapter 16: Parks, Recreation and Fairs 
Chapter 17: Game and Fish and Outdoor Recreation 
Chapter 18: Libraries, Museums and Cultural Properties 
Chapter 19: Public Lands 
Chapter 20: Military Affairs 
Chapter 21: State and Private Education Institutions 
Chapter 22: Public Schools 
Chapter 22A: Other Public School Laws [Recompiled.] 


Volume 6 
Chapter 23: State Health Institutions 
Chapter 24: Health and Safety 
Chapter 25: Food 
Chapter 26: Drugs and Cosmetics 
Chapter 27: Public Assistance 
Chapter 28: Human Rights 
Chapter 29: Law Enforcement 
Chapter 30: Criminal Offenses 
Chapter 31: Criminal Procedure 


Volume 7 
Chapter 32: Children's Code [Repealed.] 
Chapter 32A: Children's Code 
Chapter 33: Correctional Institutions 
Chapter 34: Court Structure and Administration 
Chapter 35: Magistrate and Municipal Courts 
Chapter 36: Attorneys 


Vv 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


vi 


TABLE OF CONTENTS 


Chapter 37: Limitation of Actions; Abatement and Revivor 
Chapter 38: Trials ; 
Chapter 39: Judgments, Costs, Appeals 

Chapter 40: Domestic Affairs 

Chapter 41: Torts 


Volume 8 


Chapter 42: Actions and Proceedings Relating to Property 
Chapter 42A: Condemnation Proceedings 
Chapter 43: Commitment Procedures 
Chapter 44: Miscellaneous Civil Law Matters 
Chapter 45: Uniform Probate Code 

Chapter 46: Fiduciaries and Trusts 

Chapter 46A; Uniform Trust Code 

Chapter 46B: Uniform Power of Attorney Act 
Chapter 47: Property Law 

Chapter 48: Liens and Mortgages 

Chapter 49: Land Grants 

Chapter 50: Employment Law 

Chapter 51: Unemployment Compensation 
Chapter 52: Workers' Compensation 


Volume 9 


Chapter 53: Corporations 

Chapter 54: Partnerships 

Chapter 55: Uniform Commercial Code 

Chapter 56: Commercial Instruments and Transactions 
Chapter 57: Trade Practices and Regulations 


Volume 10 : 


Chapter 58: Financial Institutions and Regulations — 
Chapter 59: Insurance [Repealed.| 
Chapter 59A: Insurance Code 


Volume 11 


Chapter 60: Business Licenses 
Chapter 61: Professional and Occupational Licenses 
Chapter 62: Electric, Gas and Water Utilities 


Volume 12 


Chapter 63: Railroads and Communications 
Chapter 64: Aeronautics 

Chapter 65: Motor Carriers 

Chapter 66: Motor Vehicles 

Chapter 67: Highways 

Chapter 68: Timber 

Chapter 69: Mines 

Chapter 70: Oil and Gas 

Chapter 71: Energy and Minerals 


Volume 13 


Chapter 72: Water Law 

Chapter 73: Special Districts 

Chapter 74: Environmental Improvement 

Chapter 75: Miscellaneous Natural Resource Matters 
Chapter 76: Agriculture 

Chapter 77: Animals and Livestock 


2022 INDEX VOLUME 


Short Title/Common Name Index 
Executive Agency Index 

State Agency Funds Index 
Criminal Offenses Index 

General Index 


© 2022 State of New. Mexico. New Mexico Compilation Commission. All rights reserved. 


Summary of Contents 


VOLUME 9 


CADET ee OPN OLALIOUS tcccchstscscscstecccssedebeartscveccccsscecscscsscousess 
Chapter 54. Partnerships............006 eecesteeccrecicesiess esvvaboatsiveaceas 
Chapter 55. Uniform Commercial Code ............cccccocsssssssssess 
Chapter 56. Commercial Instruments and Transactions... 
Chapter 57. Trade Practices and Regulations. ...............000 


vil 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


Vaitane & ae 


The 
Veit 
BERIT 


Voloee # a a) oe i. ok sree. FAs 
{ nt Bed: we porsti. ’ mS 4 ~ ) ae matt ‘= “ ae ay ) 
enter A: Purtnershlee § - £ rats > 0 Pea a tp thet ied 
Ae ey fet Usifoem { x need Gods: ary fy me aa ae Te ni 4 seh “ 
Ghai! or Ab Commueeriy loan ant Tone laitiing | a on) 
A te : Trade Vi-qettor wet ih el ie fa ba rt ¢ 9 am J : 


=F. t® ’ fal = he 4 ’ ) 


ume 


Valeme if 


Volume 


(‘2082 INDEX VOUUMB 6 Re ela 


pt i forts . 


Chapire: CP: A yand Bop 
Chuitor 1a F = eacent 
Chester 4h Conagpctimreet Pr 
oe ier <= : “Mines pares . Ye cg 
Cunegnennorse Seach lca Neca doh a fa 
acter 4 Sitiashaatan at 
© pen teargermecinners i | 

UGE: 8; Bs wu 1 ce Rosie i 


aiCiaee ts rien 


he oO 


Le ; 
Tr ace ofBT | 

Cages i) Lerp! pe 
l setgezoersomngganae uM: : 


Chapter &: Werkerd Ciara ne | 


4 fi 
Ohapier Ah: F wes AT me ar oem Bac , werk nO id 


; » ee, ac Pe : ; 
Chapter { few i Te gaed wel, ae 
Chapter Sia: ipapmnes Cac. ee rr ae? ogy ore. PS 

. fa 1 avo. aa , 1a i 
13 Bs pe. » ) e 
werter 60h Budigeusd Taioe Ca a 7 + athe th 


wapter 91! Prefemeias al am <iehaege ax: wee tigi - i= ye ah. ici 
ee Lee 82: Blenty<, Chae * Sieh shih dl res - ei ‘+ oe “" ys i ) mf 


4 


: { Pag jars tM a ; 
* ; ae Mee Py A 4 Pi ‘ . : 
aay 8: detlroads Soe Comm pilin Py } ‘y Poe a ii se a me 
jeoptar 64: Acrtnalts 1 AN, ; Oe hee. ag es 4 Ah 1. 
hager 65: Movar Carricat 1 ae ; Yi Pre Mt eek s 0.0 D 
djharnter 66: Moter VebioWwa | % seit - 1 idee gh Z hs ed : a 


Craptur G7: cighways (hd caer ai | | | 7 
COovergrser Ge: Poe Ay - comer ai: a = ae | a 

* . P| me ev iste ms 
Carper 6S: Aligues j At 4. (Pa gl za Bega 1 y a | 
Chapter 70: OF same: hy ek oi) see Berd eo) ale O 
Cheyer 7h: Kee hy fered Mi.canaih ees a: ' : ‘ : 


iW . EP ee 


Choupter 72: Water on re ie 
Chapter Th: Special Dinirisg 4 

Chapter 74; Eevirontieant est! 
Ohapter 75: Miewellnnesw 
Ciiapter 76: Agvinieres aA 
Chapter 77) Aauinaly and Lavostock. av 


CHAPTER 53 


Corporations 


Art. 
1, State Corporation Commission, Repealed 
2. Fees and Miscellaneous Corporation Law, 53-2-1 to 53-2-11 
3. Franchise Tax, Repealed 
4, Cooperative Associations, 53-4-1 to 53-4-45 
5. Corporate Reports, 53-5-1 to 53-5-10 
6. Professional Corporations, 53-6-1 to 53-6-14 
7. Business Development Corporation, Repealed 
7A. Economic Development Corporation, 53-7A-1 to 53-7A-6 
7B. New Mexico Research Applications, 53-7B-1 to 53-7B-10 
8. Nonprofit Corporations, 53-8-1 to 53-8-99 
9. Indian Pueblos, 53-9-1 
10. Unincorporated Associations, 53-10-1 to 53-10-8 
11. Business Corporations; Substantive Provisions, 53-11-1 to 53-11-51 
12. Business Corporations; Formation of Corporations, 53-12-1 to 53-12-7 
18. Business Corporations; Amendment of Articles of Incorporation, 53-13-1 to 
53-13-13 
14, Business Corporations; Mergers and Consolidations, 53-14-1 to 53-14-7 
15. Business Corporations; Sale of Assets, 53-15-1 to 53-15-4 
16. Business Corporations; Dissolution of Corporations, 53-16-1 to 53-16-24 
17, Business Corporations; Foreign Corporations, 53-17-1 to 53-17-21 
18. Business Corporations; Miscellaneous Provisions, 53-18-1 to 53-18-12 
19. Limited Liability Companies, 53-19-1 to 53-19-74 . 
20. Foreign Business Trust Administration, 53-20-1 to 53-20-17 


ARTICLE 1 


State Corporation Commission 


53-1-1 to 53-1-6. Repealed. 


Repeals. — Laws 1978, ch. 132; § 6, repealed 51-1-1, and 11, Code 1915, §§ 5869 to 5372 and Laws 1951, ch. 93, 
1953 Comp. (former 53-1-1 NMSA 1978), relating to bonds §.1, relating to bonds for the chief clerks and department 
of members of the state corporation commission, effective heads of the state corporation commission and to funds 
March 6, 1978. paid to the commissioner, effective January 1, 1999. See 


Laws 1998, ch. 108, § 81 repealed 53-1-2 to 53-1-6 8-8-1 NMSA 1978 et seq. 
NMSA 1978, as enacted by Laws 19138, ch. 68, §§ 2, 3, 18, 


ARTICLE 2 


Fees and Miscellaneous Corporation Law 


Sec. Sec. 
53-2-1. Fees of secretary of state. §3-2-4. Corporations; compilation. 
§38-2-2, Authority to make refunds. 53-2-5. Mutual associations; creation of capital stock. 
58-2-3. Disposition of fees. §3-2-6. Life insurance on directors, officers, agents and 
53-2-3.1, Fees of secretary of state; dishonored check; employees; evidence of authority for corpo- 
civil penalty; suspension of future filings. rate action. 
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Sec. . See, 

53-2-7. Amendments by corporations formed under other 53-2-9. Validation of unsealed instruments. 
acts. 53-2-10. Private remedy. 

53-2-8. No stockholder's liability; separate class of CORPO §8-2-11. Electronic filing and certification of documents; 
ration. use of electronic payment of fees. 


53-2-1. Fees of secretary of state. 


A. For filing documents and issuing certificates, the secretary of state shall charge and collect for: 

(1) filing articles of incorporation and issuing a certificate of incorporation, a fee of one dol- 

lar ($1.00) for each one thousand shares of the total amount of authorized shares, but in no case 
less than one hundred dollars ($100) or more than one thousand dollars ($1,000); 

(2) filing articles of amendment and issuing a certificate of amendment i increasing the to- 
tal amount of authorized shares or filing restated. articles of incorporation and issuing a restated 
certificate of incorporation increasing the total amount of authorized shares, a fee equal to the 
difference between the fee computed at the rate set forth in Paragraph (1) of this subsection upon 
the total amount of authorized shares, including the proposed increase, and the fee computed at 
the rate set forth in Paragraph (1) of this subsection upon the total amount of authorized shares, 
excluding the proposed increase, but in no case less than one hundred dollars ($100) or more than 
one thousand dollars ($1,000); 

(3) filing articles of amendment and issuing a Searmncnte of amendment not involving an 
increase in the total amount of authorized shares or filing restated articles of incorporation and 
issuing a restated certificate of incorporation not involving an increase in the total amount of au- 
thorized shares, a fee of one hundred dollars ($100); 

(4) filing articles of merger, consolidation or exchange and issuing a certificate of merger 
or consolidation or exchange, a fee equal to the difference between the fee computed at the rate set 
forth in Paragraph (1) of this subsection upon the total amount of authorized shares in the articles 
of merger or consolidation in excess of the total amount of authorized shares of the corporations 
merged or consolidated or upon the amount of the shares exchanged, but in no case less than two 
hundred dollars ($200) or more than one thousand dollars ($1,000); 

(5) filing an application to reserve a corporate name or filing a notice of transfer of a re- 
served corporate name, a fee of twenty-five dollars ($25.00); 

(6) filing a statement of a change of address of the registered office or change of the regis- 
tered agent, or both, a fee of twenty-five dollars ($25.00); 

(7) filing an agent's statement of change of address of registered agent, a fee of twenty-five 
dollars ($25.00); 

(8) filing a statement of the establishment of a series of shares, a fee of one hundred dol- 
lars ($100); 

(9) filinga statement of reduction of authorized shares, a fee of one hundred dollars ($100); 

(10) filing a statement of intent to dissolve, a statement of revocation of voluntary, diggalu- 
tion proceedings or articles of dissolution, a fee of fifty dollars ($50.00); 

(11) filing an application of a foreign corporation for an amended certificate of AueHoHy to 
transact business in this state and issuing an amended certificate of anthors ty a fee of fifty dollars 
($50.00); 

(12) filing a copy of articles of merger or conversion of a foreign saeeoration holdine a cer- 
tificate of authority to transact business in this state not increasing the total amount of authorized 
shares, a fee of two hundred dollars ($200); 

(13) filing an application for a.certificate of authority of a foreign corporation and issuing 
to it a certificate of authority, a fee of one dollar ($1.00) for each one thousand shares of the total 
number of authorized shares represented in this state, but in no case less than two hundred dol- 
lars ($200) or more than one thousand dollars ($1,000); 

(14) filing articles of merger or consolidation increasing the total amount of authorized 
shares that the surviving or new corporation is authorized to issue in excess of the aggregate 
number of shares that the merging or consolidating domestic and foreign corporations authorized 
to transact business in this state had authority to issue, a fee of one dollar ($1.00) for each one 
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§3-2-1 FEES AND MISCELLANEOUS CORPORATION LAW 53-2-1 


thousand shares of the increase in the total amount of authorized shares represented in this state, 
but in no case less than two hundred dollars ($200) or more than one thousand dollars ($1,000); 
(15). -filing an application for withdrawal of a foreign corporation and issuing a certificate 
of withdrawal, a fee of fifty dollars ($50.00); 
‘ (16) filing a corporate report and filing a supplemental report, a fee of twenty-five dollars 
($25.00); 
(17) filing any other statement, corrected document or report of a domestic or foreign cor- 
poration, a fee of twenty-five dollars ($25.00); , | 
(18) issuing a certificate of good standing and compliance, a fee of fifty dollars ($50.00); and 
(19) issuing a letter of reinstatement of a domestic or foreign corporation, a fee of two hun- 
dred dollars ($200). 

B. The secretary of state shall also charge and collect for furnishing copies of any document, 
instrument or paper relating to a corporation a fee of: 

(1) ten dollars ($10.00) for an uncertified copy of documents, instruments or papers; and 
(2) twenty-five dollars ($25.00) for a certified copy of documents, instruments or papers. 

C. As used in this section: 

(1) "total amount of authorized shares" means all shares of stock that the corporation is 
authorized to issue; and 

(2) "number of authorized shares represented in this state" means the proportion of a cor- 
poration's total amount of authorized shares that the sum of the value of its property located in 
this state and the gross amount of business transacted by it or from places of business'in this state 
bears to the sum of the value of all of its property, wherever located, and the gross amount of its 
business, wherever transacted, as determined from information contained in its application for a 
certificate of authority to transact business in this state. 

D. The secretary of state shall also charge and collect fees, according to a fee schedule approved 
by the department of finance and administration, for the provision of services requested by per- 
sons, agencies and entities dealing with the secretary. 

EK. The secretary of state may adopt rules establishing reasonable fees for the following ser- 
vices rendered in connection with a service required or permitted to be rendered pursuant to a 
provision of Chapter 53 NMSA 1978: 

(1). an expedited service; . 

(2) the handling of checks, drafts, credit or debit cards or other means of payment upon 
adoption of rules authorizing their use, for which sufficient funds are not on deposit; and 

(3) the handling of credit cards and debit cards. 

F. Amounts collected for the handling of credit cards and debit cards are appropriated to the 
secretary of state for the purpose of defraying the expense of providing the service. At the end of a 
fiscal year, those amounts shall not revert to the general fund. 


History: 1953 Comp., § 51-12-1, enacted by Laws In addition, a fee of twenty-five dollars ($25.00) shall be 
1975, ch. 65, § 1; 1977, ch. 103, § 1; 1988, ch. 304, § 1; paid in each instance where the commission provides the 
1988, ch. 98, § 1; 1993, ch. 311, § 1; 1994, ch. 67, § 1; copies of the document to be certified"; added Paragraphs 


2001, ch. 200, § 9; 2008, ch. 318, § 2; 2015, ch. 66, § 1. (1) and (2) of Subsection B; in Paragraph (1) of Subsec- 
Cross references. — For rural electric cooperatives, tion C, after "shares of stock", added "that"; in Subsec- 
see 62-15-19 and 62-15-27 NMSA 1978. tion D, deleted "public regulation commission" and added 
For conservancy districts, see 73-14-16 NMSA 1978. "secretary of state", and after "dealing with the", deleted 
For fees charged agricultural marketing associations, "commission" and added "secretary"; in the introductory 
see 76-12-8 and 76-12-20 NMSA 1978, sentence of Subsection E, deleted "public regulation com- 
The 2015 amendment, effective July 1, 2015, ad- mission" and added "secretary of state"; in Paragraph 
justed fees for copying services provided by the secretary (1) of Subsection E, after "service", deleted "or"; in Para- 
of state and imposed a fee for credit and debit card pay- graph. (2) of Subsection E, after the semicolon, added 
ments to the secretary of state; in the catchline, deleted "and"; added Paragraph (3) of Subsection E; and added 
"public regulation commission" and added "secretary Subsection F. 
of state"; in the introductory sentence of Subsection A, The 2008 amendment, effective July 1, 2003, inserted 
deleted "public regulation commission" and added "sec- present Paragraph A(7) and redesignated the remaining 
retary of state"; in Paragraph (7) of Subsection A, after paragraphs. accordingly; and substituted "two hundred 
"registered agent", deleted "for each affected corpora- dollars ($200)" for "one hundred dollars ($100)" at the end 
tion"; in Subsection B, after "The", deleted "public regu- of Paragraph A(19). 
lation commission" and added "secretary of state", and The 2001 amendment, effective July 1, 2001, substi- 
after "corporation a fee of", deleted "one dollar ($1.00) tuted "public regulation commission" for "state corpora- 
per page, but in no case less than ten dollars ($10,00). tion commission" throughout the section; inserted "or 
3 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


§3-2-1 


conversion" following "merger" in Paragraph A(11); and 
added Subsection E, 

The 1994 amendment, effective May 18, 1994, sub- 
stituted "one thousand dollars ($1,000)" for "five thou- 
sand dollars ($5,000)" in Paragraphs A(1), A(2) and A(4); 
combined the provisions of former Paragraph A(12) and 
former Subparagraph A(12)(a) and made related stylis- 
tic changes; inserted the language beginning "a fee of" 


in Paragraph A(12); redesignated former. Subparagraph. . 


A(12)(b) as Paragraph A(13) and redesignated former 
_ Paragraphs A(13) to A(17) accordingly; substituted "fur- 
nishing" for "certifying" in Subsection B; inserted Para- 
graph C(2) and redesignated the former provisions of Sub- 
section C accordingly. 

The 19938 amendment, effective July 1, 1993, in Sub- 
section A, in Paragraph (1), substituted "one" for "ten" 
preceding "thousand" and "one hundred dollars ($100)" for 
"fifty dollars ($50.00) nor", substituted "one hundred dol- 
lars ($100)" for "fifty dollars ($50.00) nor" in Paragraph (2), 
substituted "one hundred dollars ($100)" for "fifty dollars 
($50.00)" in Paragraph (3), substituted "two hundred dol- 
lars ($200)" for "one hundred dollars ($100) nor" in Para- 
graph (4), substituted "twenty-five dollars ($25.00)" for "ten 
dollars ($10.00)" in Paragraphs (5) and (6), substituted "one 
hundred dollars ($100)" for "twenty-five dollars ($25.00)" in 
Paragraphs (7) and (8), substituted "fifty dollars ($50.00)" 
for "twenty-five dollars ($25.00)" in Paragraphs (9) and 
(10), substituted "two hundred dollars ($200)" for "twenty- 
five dollars ($25.00)" in.Paragraph (11), in Paragraph. (12) 
(b), substituted "two hundred dollars ($200)" for "one hun- 
dred dollars ($100) nor" and deleted the following language 
which formerly appeared at the end of the subparagraph: 
"until the filing of a corporate report and thereafter from 
information contained in the latest corporate report filed 
by the corporation", substituted "fifty dollars ($50.00)" 
for "twenty-five dollars ($25,00)" in Paragraph (18), sub- 
stituted "twenty-five dollars ($25.00)" for "twenty dollars 
($20.00)" in Paragraph (14), in Paragraph (15), inserted 
"corrected document" and substituted "twenty-five dollars 
($25.00)" for “ten dollars ($10.00); and", substituted "fifty 
dollars ($50.00); and" for "twenty-five dollars ($25.00)" in 
Paragraph (16), and added Paragraph (17); and, in Subsec- 
tion B, substituted "twenty-five dollars ($25.00)" for "one 
dollar ($1.00) per page'' in the second sentence. 

The 1988 amendment, effective May 18, 1988, deleted 
former Subsection A(17) which read "reviewing docu- 
ments and reports to be delivered to the commission, and 
indicating approval thereof before delivery to the commis- 
sion, a fee of one hundred dollars ($100.00)." 

The 1988 amendment, effective June 17, 1983, sub- 
stituted "authorized shares" for "capital stock authorized" 
throughout the section, redesignated former Paragraphs 
(9) through (11), (13) through (16), and (18) and (19) of Sub- 
section A as present Paragraphs (8) through (16) of Sub- 
section A, added Paragraph (17) of Subsection A, deleted 
former Paragraph (8) of Subsection A, which read: "filing 
a statement of cancellation of shares, a fee of twenty-five 
dollars ($25.00):"; deleted former Paragraph (12) of Sub- 
section A, which read: "filing a copy of an amendment to 
the articles of incorporation of a foreign corporation hold- 
ing a certificate of authority to transact business in this 
state not increasing the total amount of capital stock au- 
thorized, a fee of twenty-five dollars ($25.00);", redesig- 
nated former Subparagraph (c) of former Paragraph (14) of 
Subsection A as present Subparagraph (b) of present Para- 
graph (12) and deleted former Subparagraph (b) of former 
Paragraph (14), which read: "articles of amendment of a 
foreign corporation increasing the total amount of capital 
stock authorized;", deleted former Paragraph (17), which 
read: "filing articles of incorporation of any religious or 
charitable association or society or other corporation hav- 
ing no capital stock and not authorized for pecuniary profit 
and issuing to it a certificate of incorporation, a fee of ten 
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_ dollars ($10,00)"; in Paragraph (1) of Subsection A, sub- 


stituted "ten thousand shares" for "one thousand dollars 
($1,000)" and added "nor more than five thousand dollars 
($5,000)," substituted "nor" for "or" near the end of Para- 
graph (2), inserted "or exchange" following "consolidation" 
in two places, inserted "or upon the amount of the shares 
exchanged" and added "nor more than five thousand dol- 
lars ($5,000)" in Paragraph (4), substituted "shares" for 
"dollars ($1,000)" following "one thousand" in the first sen- 
tence of Subparagraph (b) of Paragraph (12), substituted 
"corporate" for "annual" in two places in the last sentence 
of Subparagraph (b) of Paragraph (12), deleted "annual" 
following "corporate", substituted "a supplemental report" 
for "supplemental corporate annual reports," and substi- 
tuted "twenty dollars ($20.00)" for "ten dollars ($10.00)" in 
Paragraph (14), substituted "twenty-five dollars ($25.00)" 
for, "ten dollars ($10.00)" in Paragraph (16); substituted 
"one dollar ($1.00)" for "seventy-five cents ($.75)" in the 
first sentence of Subsection B, deleted "the aggregate par 
value, expressed in dollars, of" following "means" in Sub- 
section C, deleted the former last sentence of Subsection 
C, which read: "For the purposes of this subsection, shares 
without par value shall be deemed to have a par value of 
one dollar ($1.00) per share," and added Subsection D. 


ANNOTATIONS 


Section inapplicable to regulatory audits. — This 
section does not authorize the commission to require a 
regulated entity to pay for a regulatory audit required 
by the commission.. ENMR. Tel. Coop. v. N.M. SCC, 
1994-NMSC-119, 118 N.M. 654, 884 P.2d 810. 

Entrance fee for foreign corporation. — The en- 
trance fee'exacted by a state from a foreign corporation for 
a license to carry on local. business is not.a tax but com- 
pensation for a privilege, and the validity of the charge is 
not dependent upon the method by which the amount is 
determined. Atl. Ref:.Co. v. Virginia, 302 U.S. 22, 58 S. Ct. 
75, 82 L. Ed. 24 (1937). 

Method for setting such fee constitutional. — It is 
not an unconstitutional burden upon interstate commerce 
that a state statute makes the authorized capital stock of 
a foreign corporation seeking to do intrastate business the 
measure of the fee to be paid as a condition to admission 
to the state. Atl. Ref: Co. v. Virginia, 302 U.S. 22, 58 S. Ct. 
75, 82 L. Ed. 24 (1937). 

Fee proper whenever differential between prior 
authorized and new stock. — The corporation com- 
mission (now secretary of state) would be complying with 
the statute by charging filing fees upon the differential 
amount between the prior authorized capital stock and 
the new capital stock, regardless of the fact whether or not 
the increased authorized stock would take the corporation 
into a new bracket in computing the fee. 1953-54 Op. Att'y 
Gen, No, 53-5667-A (rendered under former law). 

Amendment changing no par stock to par. — 
Where a foreign corporation had paid an admission fee to 
the state corporation commission (now secretary of state) 
upon filing its articles of incorporation, and now has filed 
an amendment changing its no par value common stock to 
that of par value and in connection therewith increasing 
the number of shares of common stock, it is not entitled to 
file the amendment without payment of any fee. 1953-54 
Op. Att'y Gen. No. 54-6064 (rendered under former law). 

Fees are in nature of franchise tax. — The fees 
payable to the corporation commission (now secretary of 
state) are in the nature of a franchise tax for the privi- 
lege of operating as a corporation. 1941-42 Op. Att'y Gen. 
No. 41-3901. 

Law reviews. — For note, "The Entry and Regulation 
of Foreign Corporations Under New Mexico Law and Un- 
der the Model Business Corporation Act," see 6 Nat. Res. 
J. 617 (1966). 
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For article, "1975 Amendments to the New Mexico Busi- 
ness Corporations Act,”:see:6 N.M.L. Rev. 57 (1975). 

For comment; "Coal Taxation in the Western States: The 
Need for a Regional Tax Policy," see'16 Nat,;Res. J. 415 
(1976). 


53-2-2. Authority to wi refunds, 


FEES AND MISCELLANEOUS CORPORATION LAW 


§3-2-3.1 


For article, "1988 Amendments to the New Mexico Busi- 
ness Corporation Act and Related Statutes," see 14 N.M.L. 
Rev, 371 (1984). i 


In response to a written claim for a refund for overpayment of a fee collected by the commission 
[secretary of state] pursuant to Section 53-2-1 NMSA 1978,.the commission [secretary of state] or 
its delegate may authorize the refund to a corporation, a foreign corporation or a person of any 


amount determined by the commission [secretary of state] or its delegate to have been erroneously 


paid to the commission [secretary of state], 


History: 1953 Comp., § 51-12-1.1, enacted by Laws 
1977, ch. 108,§2. — 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


as provided by law, including the performance of the func- 
tions of the former corporations bureau of the public reg- 
ulation commission, and that except for Subsection D of 
53-5-8 NMSA 1978, references to the "public regulation 


Laws 2013, ch. 75, § 9 provided that as of July 1, 2013, 
the secretary of state, pursuant to N,M. const., Art. 11, § 
19, shall assume responsibility for chartering corporations 


commission”, "state corporation commission" or "commis- 
sion" shall be construed to be references to the secretary 
of state. See 8-4-7 NMSA 1978. 


53-2-3. Disposition of fees. 


Except. as otherwise provided by law, the secretary of state shall turn over to the state treasurer 
the fees collected under the provisions of Chapter 53, Article 2 NMSA 1978 in the manner required 
by law. The secretary is not responsible for a fraudulent or worthless check, draft, warrant, order 
or other means of payment.accepted in good faith for the payment of a fee or on behalf of a corpora- 
tion, but the secretary may deduct the fee from money held to be paid into the state treasury. Ifa 
fraudulent or worthless check, draft, warrant or order is not made good immediately, it is the duty 
of the attorney general, as soon as the facts are made known to the attorney general, to institute 
suit against the corporation and, if sent by the incorporators, its incorporators in the name of the 
state for the recovery of the amount of the check, draft, warrant, order or other means of payment, 


and protest fees and costs of the action shall be assessed against the defendant. 


History: Laws 1905, ch. 79, § 120; Code 1915, § 
1004; Laws 1917, ch. 112, § 8; C.S. 1929, § 32-224; 1941 
Comp., § 54-1002; 1953 Comp., § 51-12-2; 2001, ch. 200, 
§ 10; 2015, ch. 66, § 2, 

The 2015 amendment, effective July 1, 2015, required 
the secretary of state to turn over fees collected to the 
state treasurer; in the first sentence, deleted "The public 
regulation commission" and added "Except as otherwise 
provided by law, the secretary of state", and after "provi- 
sions of", changed "this article" to "Chapter 53, Article 2 
NMSA 1978"; in the second sentence, changed "commis- 
sion" to "secretary", after "payment accepted", deleted "by 
it", after "corporation, but", deleted "it shall be permit- 
ted to" and added "the secretary may"; and in the third 


sentence, after "facts are made known to", deleted "him" 
and added "the attorney general". 

The 2001 amendment, effective July 1, 2001, inserted 
the section heading; substituted "public regulation com- 
mission” for "state corporation commission" ‘throughout 
the section; in the second sentence, inserted "or other 
means of payment", substituted "money held. by it, to be 
paid into the state treasury" for "moneys in its hands to be 
covered into the state treasury"; in the third sentence, in- 
serted "if sent by the incorporators", deleted "or directors" 
preceding "in the name of the state", inserted "or other 
means of payment" and deleted "or the defendants as they 
may be" from the end of the sentence. 


53-2-3.1. Fees of secretary of state; dishonored check; civil penalty; 
suspension of future filings. 


A, In addition to. any penalties, fees or costs incurred pursuant to the provisions of Section 53- 
2-3 NMSA 1978, any person who pays a fee, tax, penalty or interest by check to the secretary of 
state and which, check is dishonored upon presentation is liable to the secretary for such fee, tax, 
penalty or interest, together with a civil penalty of twenty dollars ($20.00) for each such check. 

B. The secretary of state shall not accept for filing any document, instrument or paper from 
a person that is liable to the secretary for a fee, tax, penalty, interest or civil penalty until the li- 


ability is discharged. 
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History: 1978 Comp., § 53-2-3.1, enacted by Laws 
1979, ch. 179, § 1; 1993, ch. 311, § 2; 2015, ch. 66, § 3. 

The 2015 amendment, effective July 1, 2015, autho- 
rized the secretary of state to suspend filing privileges 
for any person that is liable to the secretary of state for 
a fee until the liability is discharged; in the catchline, 
changed "state corporation commission" to "secretary of 
state", and added "suspension of future filings"; desig- 
nated the existing language in the section as Subsection 


53-2-4. Corporations; compilation. 


A; in Subsection A, after "costs", deleted "under" and 
added "incurred pursuant to the provisions of", after 
"check to the", changed "state corporation commission" 
to "secretary of state", and after "liable to the", deleted 
"commission" and added "secretary"; and added Subsec- 
tion B. 

The 1993 amendment, effective July 1, 1998, sub- 
stituted "twenty dollars ($20.00)" ° for "ten dollars 
($10.00)". 


The public regulation commission [secretary of state] shall compile annually from the records of 
its office a complete list, in alphabetical order, of the original and amended certificates of incorpo- 
ration filed during the preceding year, together with the location of the principal office in this state 
of the corporations affected, the name of the agent in charge, the amount of the authorized capital 
stock, the amount of stock with which business is to be commenced, the date of fling the certificate 


and the period for which the corporation is to continue, 


History: Laws 1905, ch. 79, § 123; Code 1915, § 
1007; C.S. 1929, § 32-227; 1941 Comp., § 54-1004; 1953 
Comp., § 51-12-4; Laws 1983, ch. 304, § 2; 2001, ch. 
200, § 11. 

Bracketed material, — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2013, ch. 75, § 9 provided that as of July 1, 2013, 
the secretary of state, pursuant to N.M. const., Art. 11, 
§ 19, shall assume responsibility for chartering corpora- 
tions as provided by law, including the performance of the 
functions of the former corporations bureau of the public 
regulation commission, and that except for Subsection D 


of 53-5-8 NMSA 1978, references to the "public regulation 
commission’, "state corporation commission" or "commis- 
sion" shall be construed to be references to the secretary 
of state, See 8-4-7 NMSA 1978. 

The 2001 amendment, effective July i 2001, substi- 
tuted "public regulation commission" for "state corpora- 
tion commission"; inserted "of stock" preceding "with 
which business"; and made stylistic changes throughout 
the section, 

The 1983 amendment, effective June 17, 1983, added 
the catchline and deleted "and published" preceding "a 
complete list" near the beginning of the section. 


53-2-5. [Mutual associations; creation of capital stock.] 


The members of any mutual association, heretofore or hereafter incorporated, may provide for 
and create a capital stock of such corporation, upon the consent in writing of all the members of 
the corporation, and may provide for the payment of such stock, and fix and prescribe the rights 


and privileges of the stockholders therein. 


History: Laws 1905, ch. 79, § 122; Code 1915, § 
1006; C.S. 1929, § 32-226; 1941 Comp., § 54-1005; 1953 
Comp,, § 51-12-5. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 18A 
Am. Jur, 2d Corporations §§ 431 to 434, 484. 

Effect of charter provisions, 15 A.L.R. 1232. 

18 C.J.S. Corporations §§ 129 to 143. 


53-2-6. [Life insurance on directors, officers, agents and employees; 
evidence of authority for corporate action.] 


Whenever a corporation, organized under the laws of this state, has heretofore caused or shall 
hereafter cause to be insured the life of any director, officer, agent or employee, and whenever such 
corporation is named as a beneficiary in or assignee of any policy of life insurance, due authority 
to effect, assign, release, relinquish, convert, surrender, change the beneficiary, or to take any other 
or different action with reference to such insurance, shall be sufficiently evidenced to the insur- 
ance company by a written statement to that effect, signed by the president and the secretary or 
other corresponding officer of such corporation, under its corporate seal. Such statement shall be 
binding upon such corporation and shall protect the insurance company concerned in any act done 
or suffered by it upon the faith thereof without further inquiry into the bh seseg) of the corporate 
authority or the regularity of the corporate proceedings. 
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No person shall be disqualified, by reason of interest in the subject matter, from acting as a 
director or as a member of the executive committee of such corporation on any corporate act touch- 
ing such insurance. 


History: Laws 1927, ch. 88, § 1; C.S. 1929, § 32-1101; 
1941 Comp., § 54-217; 1953 Comp., § 51-2-17; recom- 
piled as 1953 Comp., § 51-12-9 by Laws 1967, ch. 87, 
§ 4, cig , 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law, 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 18B 
Am, Jur. 2d Corporations § 2121. 


53-2-7, Amendments by corporations formed under other acts. 


Any corporation organized under any general or special act of the territory or state of New Mex- 
ico, including railroad, telegraph and express companies, building and loan associations, banks 
and savings banks, trust companies, land and irrigation companies and other corporations pos- 
sessing the right to take and condemn lands, may increase or decrease its capital stock, change its 
name, the par value of the shares of its capital stock or the location of its principal office in or out 
of this state, extend its corporate existence and fix any method of altering its by-laws [bylaws] per- 
mitted by the Business Corporation Act [Chapter 53, Articles 11 through 18 NMSA 1978]. Any cor- 
poration organized under Laws 1878, Chapter 1 [63-1-1 through 63-1-8 NMSA 1978], may extend 
its corporate existence in the manner prescribed in the Business Corporation Act. Any corporation 
except a corporation exercising the right of eminent domain may, in the same manner, relinquish 
one or more branches of its business to such branches as might have been inserted in its original 
certificate of incorporation; provided, however, that original articles of incorporation of railroad 
corporations, and articles of incorporation and consolidation of railroad corporations incorporated 
or consolidated under the laws of the territory or state of New Mexico, or under the laws of the ter- 
ritory or state and any other state or states, or any such articles which may have heretofore been 
amended, may be amended or further amended by providing that the term of corporate existence 
of the corporation shall be perpetual. 


History: Laws 1905, ch. 79, § 31; Code 1915, § 915; 
Laws 1915, ch. 76, § 1; C.S. 1929, § 32-132; Laws 1937, 
ch. 84, § 1; 1941 Comp., § 54-221; Laws 1947, ch. 29, § 
1; 1953 Comp., § 51-2-21; recompiled as 1953 Comp., § 
51-12-10 by Laws 1967, ch. 87, § 5. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Filing with county clerks. — No requirement exists 
in this provision for filing or recording articles of incorpo- 
ration, or amendments, with the county clerks. 1968 Op. 
Att'y Gen. No. 68-108. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 18 Am. 
Jur, 2d Corporations §§ 79 to 95. 


18 C.J.S. Corporations §§ 54 to 61. 


53-2-8. No stockholder's liability; separate class of corporation. 


No stockholder's liability for unpaid stock shall attach to stock issued by a corporation pursu- 
ant to this section if, at'the time of filing the certificate of incorporation, a separate certificate is 
signed and executed in the same manner as the certificate of incorporation, declaring that there 
is no stockholder's liability on account of stock issued, and is filed in the office of the public regu- 
lation commission [secretary of state] together with the certificate of incorporation. The separate 
certificate shall be certified and recorded in the office of the county clerk, and both the certificate 
of incorporation and the certificate of nonliability of stockholders shall be published as provided in 
this section. This section does not apply to any of the provisions for the issuance of stock and fix- 
ing liability and the means of enforcing liability upon the same contained in any other law, but is 
a separate provision creating a separate class of corporations. Each corporation taking advantage 
of the provisions of this section must add to its corporate name in the certificate of incorporation, 
in every other certificate, report or record required by law and in every contract or other corporate 
instrument, the words "no stockholder's liability". No corporation shall be organized under this 
section after December 31, 1967. 
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History: Laws 1905, ch. 79, § 23; Code 1915, § 907; 
Laws 1917, ch, 112, § 4; C.S. 1929, § 32-124; 1941 Comp., § 
54-809; 1953 Comp., § 51-3-9; recompiled as 1953 Comp., 
§ 51-12-11 by Laws 1967, ch. 87, § 6; 2001, ch. 200, § 12, 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2018, ch. 75, § 9 provided that as of July 1, 2013, 
the secretary of state, pursuant to N.M. const., Art./11, 
§ 19, shall assume responsibility for chartering corpora- 
tions as provided by law, including the performance of the 
functions of the former corporations bureau of the public 
regulation commission, and that except for Subsection D 
of 58-5-8 NMSA 1978, references to the "public regulation 
commission”, "state corporation commission" or "commis: 
sion" shall be construed to be references to the secretary 
of state. See 8-4-7 NMSA 1978. 

Cross references, — For general. provision regard- 
ing liability of subscribers and shareholders, see 53-11-25 
NMSA 1978. 

For filing of articles of incorporation, see 53-12-38 NMSA 
1978. 

The 2001 amendment, effective July 1, 2001, in the first 
sentence, inserted "of incorporation" following "certificate", 
substituted "public regulation commission" for "state corpora- 
tion commission", and substituted "the certificate of nonliabil- 
ity" for "the declaration of nonliability" in the second sentence. 


‘ ANNOTATIONS 


A corporation may file amended articles of incor- 
poration, accompanied by the certificate of stockholders 
of nonliability. 1921-22 Op, Att'y Gen. No. 22-3615. 


§8-2-11 


Building and loan associations. — The certificate 
of nonliability provided for by this section cannot be ex- 
tended to building and loan associations. 1912-13 Op. 
Att'y Gen. No. 12-897. ; 

Stockholder's liability. — Under this section, a liabil- 
ity rests upon the stockholders for another sum equal to 
the amount so certified to have been paid in. 1915-16 Op. 
Att'y Gen, No. 15-1592 (rendered under former law). 

’ Am. Jur. 2d, A.L.R. and C.J.S. references. — 18 Am. 
Jur. 2d Corporations §§ 42,45; 18A Am. Jur. 2d Corpora- 
tions §§ 186 to 188, 196, 197, 249 to 257, 736, 

Failure to enter transfer of stock on books of corporation 
as affecting liability of heirs, 60 A.L.R. 120. 

Discharge from liability by surrender of stock, 66 A.L.R. 
436. 

Stockholder's liability after cancellation of charter, 71 
A.L.R, 103, 90.A.L.R. 1350. 

Extension of time on corporate debt, stockholder's li- 
ability as affected by, 97 A.L.R. 641. 

Irregularities in organization of corporation as affecting 
liability of stockholders, 102 A.L.R. 327, 

Enforceability in another jurisdiction of personal liabil- 
ity of stockholders for debts of corporation whose organi- 
zation is incomplete or defective, 42 A.L.R.2d 659. 

Liability of director or dominant shareholder for enforc- 
ing debt legally owed him by corporation, 56 A.L.R.3d 212. 

18 CJS. porrora liane § 418. 


53-2-9. Validation of unsealed instruments. 


All instruments executed prior to the effective date of this section by a corporation are con- 
firmed and validated notwithstanding the lack of a seal required by law. These instruments have 
the same effect as if they were properly sealed at the time of execution, and any records of copies 
shall be received in evidence the same as properly sealed originals. 


History: 1953 Comp., § 51-12-12, enacted by Laws 
1967, ch. 87, § 7. 


53-2-10. Private remedy. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 18A 
Am. Jur. 2d Corporations §§ 300 to 304. 
18 C.J.S. Corporations § 106. 


A. Any person who suffers any loss of money or property as a result of being designated a direc- 
tor of a corporation without giving his consent may bring an action against the designating corpo- 
ration to recover actual damages or one thousand dollars ($1,000), whichever is greater. 

B. The court may award attorneys' fees and costs to the party injured as a result of the director 
designation if he prevails. The court may award attorneys’ fees to the corporation charged if the 
court finds that the action brought against the corporation was groundless. 

C. The relief provided in this section is in addition to remedies otherwise available against the 
same conduct under the common law or other. statutes of this state. 


~ History: Laws 1991, ch. 170, § 1; 1993, ch. 318, § 5. 


The 1993 amendment, effective June 18, 1993, sub- 
stituted "giving his consent" for "his express written con- 
sent" in Subsection A. 


53-2-11. Hlactvowite filing and certification of documents; use of 
‘electronic payment of fees. 


A. The secretary of state may permit the electronic filing of documents, including original 
documents, and the certification of electronically filed documents when filing or certification is 
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required or permitted pursuant to a provision of Chapter 53 NMSA 1978. The secretary of state 
may accept electronic filings for the purposes of satisfying requirements for original documents or 
copies. As used in this section, "electronic filing" means filing by facsimile, email or other electronic 
transmission. If the secretary of state accepts the filing of a document by electronic transmission, 
the secretary of state shall accept for filing a document by electronic transmission containing a 
copy of a signature, however made. | 

_B.. The secretary of state may accept a credit or debit card, in lieu of cash or check, or other 
means of payment specified in the secretary of state's rules, as payment of a fee pursuant to a pro- 
vision of Chapter 53 NMSA 1978. The secretary of state shall determine those credit or debit cards 
or other means of payment that may be accepted for payment. 


History: Laws 2001, ch. 200, § 13; 2019, ch. 160, § 1. signature with respect to electronic filings", after. "If the", 

The 2019 amendment, effective July 1, 2019, provided deleted "commission" and added "secretary of state", after 
that the secretary of state shall accept for filing a docu- "document by electronic transmission,", deleted "it may" 
ment by electronic transmission containing a copy of a sig- and added "the secretary of state shall", and after "filing 
nature; in Subsection A, after the first occurrence of "The", a document", added "by electronic transmission"; and in 
deleted "public regulation commission" and added "secre- Subsection B, after "The", deleted "public regulation com- 
tary of state", after the second occurrence of "The", deleted mission" and added "secretary of state", after "payment 
"rules shall provide for the appropriate treatment of" and specified in", deleted "its" and added "the secretary of 
added "secretary of state may accept", after "documents or state's", and after the next occurrence of "The", deleted 
copies", deleted "and shall provide the requirements for "commission" and added "secretary of state". 

ARTICLE 3 
Franchise Tax 

Sec. Sec. 
53-3-1 to 53-3-6. Recompiled. §3-3-18, Repealed. 
53-3-7. Repealed. 58-38-19 to 53-3-31, Repealed. 
538-3-8. Recompiled. §8-3-32. Repealed. 
538-3-9, 53-38-10, Repealed. §3-3-33. Repealed. 
53-3-11 to 53-3-17, Repealed. §3-3-34, Repealed. 


53-3-1 to 53-3-6. Recompiled. 


Recompilations. — Laws 1978, ch. 139, § 23, recom- 51-13-17, 51-13-18 and 51-13-19, 19538,Comp. (53-83-12, 53- 
piled 51-18-1, 51-13-2, 51-13-2.1, 51-13-2.2, 51-13-6 and 8-18, 53-3-17, 53-3-14, 53-3-15 and 53-3-16.NMSA 1978), 
51-13-7, 1953 Comp. (51-13-1 to 51-13-6 NMSA 1978), re- respectively, effective January 1, 1979. 


lating to the franchise tax, as 51-13-14, 51-13-16, 51-13-20, 


53-3-7. Repealed. 
Repeals. — Laws 1978, ch. 139, § 24, repealed 51-13-8, 


1953 Comp. (53-3-7 NMSA 1978), relating to review of as- 
sessments, effective January 1, 1979. 


53-3-8. Recompiled. | 
Recompilations. — Laws 1978, ch. 139, § 23, re- relating to additional data, as 51-13-22, 1953 Comp. (53-3- 


compiled 51-18-10, 1953 Comp. (53-3-8 NMSA 1978), 19 NMSA 1978), effective January 1, 1979. 


53-3-9, 53-3-10, Repealed. 


Repeals. — Laws 1978, ch. 139, § 24, repealed 51-13- (53-38-10 NMSA 1978), relating to refunds, effective Janu- 
12, 1953 Comp. (53-3-9 NMSA 1978), relating to dispo- ary 1, 1979. 
sition of amounts collected, and 51-13-12.1, 1953 Comp. 


53-3-11 to 53-3-17. Repealed. 


Repeals. — Laws 1986, ch. 20, § 186D repealed for- Franchise Tax Act, effective May 21, 1986. For present 
mer 53-83-11 through 58-38-17 NMSA 1978, relating to the provisions, see Chapter 7, Article 2A NMSA 1978. 
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53-3-18. Repealed. 


Repeals. — Laws 1979, ch. 390, § 12, repealed 53-3-18 
NMSA 1978, relating to late filing of the annual report, 


53-3-19 to 53-3-31. Repealed. 


Repeals. — Laws 1986, ch. 20, § 186D repealed for- 
mer 53-3-19 through 53-38-81 NMSA 1978, relating to the 


53-3-32. Repealed. 
Repeals. — Laws 1979, ch. 390, § 12, repealed 53-3-32 


NMSA 1978, relating to fraud in the payment or collection 
of the franchise tax, effective July 1, 1979. 


53-3-33. Repealed. 
Repeals. — Laws 1986, ch. 20, § 186D repealed former 


53-3-33 NMSA 1978, as enacted by Laws 1979, ch. 390, 
§ 10, relating to the Franchise Tax Act, effective May 21, 


53-3-34. Repealed. 


Repeals. — Laws 1998, ch. 108, § 81 repealed 53-3- 
34 NMSA 1978, as enacted by Laws 1979, ch. 390, § 11, 


CORPORATIONS 


53-3-34 


assessment and notice of franchise tax, penalties and in- 
terest, effective July 1, 1979. 


Franchise Tax Act, effective May 21, 1986. For present 
provisions, see Chapter 7, Article 2A NMSA 1978. 


1986. For present, provisions, see Chapter 7, Article 2A 
NMSA 1978. 


relating to limitations on actions involving franchise 


taxes, effective January 1, 1999. 


ARTICLE 4 


Cooperative Associations 


Sec. 

53-4-1. Definitions. 

53-4-1.1. Short title, 

53-4-2. Who may incorporate. 

53-4-3, Purposes, 

53-4-4. Powers. 

53-4-5. Articles of incorporation; contents, 

53-4-6. Articles of incorporation; filing; recordation; fees. 

538-4-6.1. Registered office and registered agent. 

53-4-6.2. Change of registered office or registered agent. 

53-4-6.3. Service of process on association. 

53-4-6.4. Recompiled. 

§3-4-7, Articles of incorporation; amendments; fee. 

53-4-8. Adoption, amendment, or repeal of by-laws [by- 
laws]. 

53-4-9. Contents of by-laws [bylaws]. 

53-4-9.1. Indemnification of officers and directors. 

53-4-10. Regular and special meetings. 

53-4-11, Notice of meeting. 

53-4-12. Meetings by units of the membership: 

53-4-13. One member - one vote. 

53-4-14. No proxy. 

53-4-15. Voting by mail. 

53-4-16, Application of voting provisions herein to voting 
by mail. 

53-4-17, Application of voting provisions herein to voting 
by delegates. 

53-4-18. Directors. 

53-4-18,1. Duties of directors. 

§3-4-18.2. Liability of directors. 

53-4-18.3. Repealed. 

53-4-19, Officers. 


Sec. 

53-4-20. Removal of directors and officers. 

538-4-21, Referendum. 

53-4-21.1. Disposition of property. 

53-4-22. Limitations on interest-dividends. 

§3-4-23. Eligibility and eet he to gate 

53-4-24. Subscribers. 

53-4-25, Share and Taenibership partifiGates: issuance 
and contents. 

53-4-26. Transfer of shares and membership; with- 
drawal. 

53-4-27. Share and membership certificates; recall. 

53-4-28. Share and membership certificates; attachment. 

53-4-29. Liability of members, 

§3-4-30. Expulsion. 

§3-4-31. Allocation and distribution of net savings. 

53-4-32. Bonding. 

§8-4-33. Books; auditing, 

53-4-34, Anaual report. 

53-4-35. Notice of delinquent reports; forfeitures; rein- 
statement. 

§3-4-36. Voluntary dissolution. 

53-4-37. Use of name "cooperative"; penalty. 

53-4-38. Promotion expenses; limitations; penalty. 

53-4-39. Spreading false reports; penalty. 

53-4-40. Existing cooperative corporations. 

53-4-41, Foreign corporations. 

53-4-42. Legality declared; not in restraint of trade. 

53-4-43. Laws not applicable. 

53-4-44, Subsequent laws. 

53-4-45. Taxation. 
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53-4-1 COOPERATIVE ASSOCIATIONS 53-4-3 


53-4-1. Definitions. 


Unless the subject matter or context requires otherwise, wherever used herein [Chapter 53, 
Article 4 NMSA 1978]: 

A. "association" means a group enterprise legally incorporated hereunder, and shall be deemed 
to be a nonprofit corporation; 

B. "member" means not only a member in a nonshare association but also a member in a share 
association; 

C. "net savings" means the total income of an association minus the costs of operation; 

D. "interest-dividends" means the return on share or membership capital which is limited in 
accordance with the provisions of Section 22 [53-4-22 NMSA 1978] herein; 

EK. "savings returns" means the amount returned to the patrons in proportion to their patron- 
age in accordance with the provisions of Section 31 [53-4-31 NMSA 1978] herein; 

F. "cooperative basis" as applied to any incorporated or unincorporated group not organized 
hereunder means: | : 

(1) that each member has one vote and only one vote except as may be altered in the ar- 
ticles or by-laws [bylaws] by provision for voting by member organizations; 

(2) that the maximum rate at which any return is paid on share or membership capital is 
limited; 

(3) that the allocation or distribution of net savings after payment, if any, of said limited 
return on capital and after making provision for such separate funds as may be required or spe- 
cially permitted by statute, articles or by-laws [bylaws], is made to member patrons, or to all pa- 
trons, in proportion to their partonage [patronage]. 


History: Laws 1939, ch. 164, § 1; 1941 Comp., § 54- For cooperative marketing associations of agricultural 
1401; 1953 Comp., § 51-15-1. producers, see 76-12-1 NMSA 1978 et seq. 

Bracketed material. — The bracketed materi was 
inserted by the compiler and is not part of the law. ANNOTATIONS 

Cross references. — For Uniform Unclaimed Property . Jur. 2d, A.L.R. and Cw.S. references. —64 Am. 
Act, see Chapter 7, Article 8A NMSA 1978. Pca Aa Utilities 4 - iia 

For rural electric cooperatives, see 62-15-1 NMSA 1978 
et seq. 


53-4-1.1. Short title. 
Chapter 53, Article 4 NMSA 1978 may be cited as the "Cooperative Association Act". 


History: Laws 2001, ch. 200, § i Cops ! ) Effective dates. — Laws 2001, ch. 200, § 101 made 
Laws‘ 2001, ch. 200, § 14 effective July 1, 2001. 


53-4-2. Who may incorporate. 


Any five or more natural persons or two or more associations may incorporate hereunder. 


History: Laws 1939, ch. 164, § 2; 1941 Comp., § 54- . ANNOTATIONS 


leg Rey OUND fl der Am. Jur. 2d, A.L.R. and C.J.S. references. — 18 Am. 
Jur. 2d Cooperative Associations,§ 1. 


4 


53-4-3. Purposes. 


An association may be incorporated hereunder to engage in any one or more lawful mode or 
modes of acquiring, selling, producing, building, operating, manufacturing, furnishing, exchanging 
or distributing any type or types of property, commodities, goods or services, and for the transac- 
tion of any lawful business. 


History: Laws 1989, ch. 164, § 3; 1941 Comp., § 54- 
1403; 1958 Comp,, § 51-15-3. 
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53-4-4 CORPORATIONS 53-4-5 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C..J.S. references. — 18 Am. 
Jur, 2d Cooperative Associations § 4; 18 Am. Jur. 2d Cor- 
porations §§ 28, 30, 31; 18A Am. Jur. 2d Corporations §§ 
192 to 198. 


53-4-4. Powers. 


Farm or dairy products, cooperative marketing of, by 
producers' association, 25 A.L.R. 1118, 33 A.L.R. 247, 47 
A.L.R. 936, 77 A.L.R. 405, 98 A.L.R. 1406, 12 A.L.R.2d 
130. 

18 C.J.S. Corporations § 28; 43 C.J.S. Industrial Coop- 
erative Societies § 3. 


An association shall have the capacity to act possessed by natural persons and the authority to 


do anything required or permitted herein and also: 

to continue as a corporation for the time specified in its articles; 

to have a corporate seal and to alter the same at pleasure; 

to sue and be sued in its corporate name; 

to make by-laws [bylaws] for the government and regulation of its affairs; 

to acquire, own, hold, sell, lease, pledge or mortgage any property incident to its purposes; 
to own and hold membership in and share capital of other associations and corporations, 


OO b> 


sel any types of bonds or other obligations; and while the owner thereof to exercise all the rights 


of ownership; 


G. to borrow money, contract debts and make contracts, including agreements of mutual aid or 
federation with other associations and other groups organized on a cooperative basis; 

H. to conduct its affairs without as well as within this state; 

I. to exercise in addition any power granted to ordinary business corporations, save those pow- 


ers inconsistent herewith; 


J. to exercise all powers not inconsistent herewith which may be necessary, convenient, or ex- 
pedient for the accomplishment of its purposes, and, to that end, the foregoing enumeration of 


powers shall not be deemed exclusive. 


History: Laws 1939, ch. 164, § 4; 1941 Comp., § 54- 
1404; 1953 Comp., § 51-15-4. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references. — For Uniform Unclaimed Property 
Act, see Chapter 7, Article 8A NMSA 1978. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 18 Am. 
Jur. 2d Cooperative Associations §§ 30 to 32; 18 Am. Jur. 
2d Corporations §§ 28, 32, 33; 18A Am. Jur, 2d Corpora- 
tions §§ 196, 197; 18B Am. Jur. 2d Corporations §§ 1990 to 
1992, 1995 to 1999, 2001 to 2008, 2085. 


Exemption of cooperative associations from operation of 
statutes relating to use of highways by private motor car- 
riers and contract motor carriers for hire, 109 A.L.R, 550, 
175 A.L.R. 1333. 

Membership corporation or association or cooperative 
group furnishing to its members service commonly sup- 
plied by public utility, as subject to governmental regula- 
tion or to jurisdiction of public service commission, 132 
A.L.R. 1495. 

Validity and construction of provisions for liquidated 
damages in contract with cooperative marketing associa- 
tion, 12 A.L.R.2d 130. 

19 C.J.S. Corporations §§ 554 to 739; 48 C.J.S, Indus- 
trial Cooperative Societies § 6. 


53-4-5, Articles of incorporation; contents. 


Articles of incorporation shall be signed by each of the incorporators and acknowledged by at 
least three of them, if natural persons, and by the presidents and the secretaries, if associations, 
before an officer authorized to take acknowledgments. Within the limitations set forth in the Coop- 
erative Association Act, the articles shall contain: 

a statement as to the purpose for which the association is formed; 

the name of the association, which shall include the word "cooperative"; 

the term of existence of the association, which may be perpetual; 

the location and address of the principal office of the association; 

the names and addresses of the incorporators of the association; 

the names and addresses of the directors who will manage the affairs of the association for 
the ‘aeat year, unless sooner changed by the members; 

G. astatement of whether the association is organized with or without shares and the number 
of shares or memberships subscribed for; 


SHO OW D> 
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53-4-6 COOPERATIVE ASSOCIATIONS 53-4-6 


H. if the association is organized with shares, the amount of authorized capital, the number 
and types of shares and the par value thereof, which may be placed at any figure, and the rights, 
preferences and restrictions of each type of share; 

I. the minimum number of shares of the association that shall be owned in order to qualify for 
membership; 

J. the maximum amount or percentage of capital of the association that may be owned or con- 
trolled by any member; 

-K. the method by which any surplus, upon dissolution of the association, shall be distributed 
in conformity with the requirements of the Cooperative Association Act for division of such sur- 
plus; 

L. the address of the initial registered office of the association and the name of the initial reg- 
istered agent at that address; and 

M. a statement executed by the registered agent in which the agent acknowledges accep- 
tance of the appointment by the filing association, if the agent is an individual, or a statement 
executed by an authorized officer of a corporation in which the officer acknowledges the corpora- 
tion's acceptance of the appointment by the filing association as its registered agent, if the agent 
is a corporation. 

The articles may also contain other provisions not inconsistent with the Cooperative Association 
Act. : 


History: Laws 1939, ch. 164, § 5; 1941 Comp., § 54- association", and redesignated former Subsections H 
1405; 1953 Comp., § 51-15-5; 1978 Comp., § 53-4-5; through L as present Subsections G through K. 
Laws 1991, ch. 170, § 2; 1993, ch. 311, § 3; 1993, ch. The 1991 amendment, effective January 1, 1992, sub- 
318, § 1; 2001, ch. 200, § 15; 2003, ch. 318, § 3. stituted "in Chapter 53, Article 4 NMSA 1978" for "herein" 
The 2003 amendment, effective July 1, 2003, inserted in the second sentence in the introductory paragraph; 
"is" preceding "organized with shares" in Subsection H; added Subsection G; redesignated former paragraphs (1) 
added Subsection M; and deleted "any" preceding "other to (11) as Subsections A to F and H to L; substituted "Sec- 
provisions not" in the last paragraph. tion 53-4-36 NMSA 1978" for "Section 36 herein" in Sub- 
The 2001 amendment, effective July 1, 2001, substi- section L; substituted "with Chapter 53, Article 4 NMSA 
tuted "the Cooperative Association Act" for "Chapter 53, 1978" for "herewith" at the end of the section; and made 
Article 4 NMSA 1978" in three places; inserted "the as- minor stylistic changes. 
sociation" in the beginning of Subsection H; inserted "of 
the association" in Subsections I and J; and added Subsec- ANNOTATIONS 
tion L. Am. Jur. 2d, A.L.R. and C.J.S. references. — 18 Am. 
The 1993 amendment, effective June 18, 1993, de- Jur. 2d Cooperative Associations §§ 13 to 15; 18A Am. Jur. 
leted former Subsection G, which read: "a statement that 2d Corporations §§ 199, 202, 203, 205, 206. 
an affidavit signed by each director stating that he con- 18 C.J.S. Corporations § 25 et seq.; 43 C.J.S. Industrial 


sents to being. a director is on file with the cooperative Cooperative Societies § 14. 


53-4-6. Articles of incorporation; filing; recordation; fees. 


The articles of incorporation of the association shall be filed with the public regulation commis- 
sion [secretary of state] together with a fee of fifty dollars ($50.00) and shall be recorded with the 
county clerk of the county where the principal office of the association is located for a fee of one 
dollar ($1.00), 


History: Laws 1989, ch. 164, § 6; 1941 Comp., § 54- The 2001 amendment, effective July 1, 2001, in- 
1406; 1958 Comp., § 51-15-6; Laws 1993, ch. 311, § 4; serted "of the association" following "articles of incor- 
2001, ch. 200, § 16. poration" and "the principal office"; and substituted 

Bracketed material. — The bracketed material was "public regulation commission" for "state corporation 
inserted by the compiler and is not part of the law. commission". 

Laws 2013, ch. 75, § 9 provided that as of July 1, 2013, The 1993 amendment, effective July 1, 1993, inserted 
the secretary of state, pursuant to N.M. const., Art. 11, "of incorporation", deleted "of New Mexico" following 
§ 19, shall assume responsibility for chartering corpora- "commission", and substituted "fifty dollars ($50.00)" for 
tions as provided by law, including the performance of the "twenty-five dollars ($25.00)". 


functions of the former corporations bureau of the public 


regulation commission, and that except for Subsection D ANNOTATIONS 

of 53-5-8 NMSA 1978, references to the "public regulation Am. Jur. 2d, A.L.R. and CJ.S. references. — 18 Am. 
commission", "state corporation commission" or "commis- Jur. 2d Cooperative Associations §§ 13 to 15; 18A Am. Jur. 
sion" shall be construed to be references to the secretary 2d Corporations §§ 208, 209, 211, 213, 214. 

of state. See 8-4-7 NMSA 1978. | 18 C.J.S. Corporations § 25 et seq. 
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53-4-6.1 CORPORATIONS 53-4-6.2 


53-4-6.1. Registered office and registered agent. 


An association shall have and continuously maintain in New Mexico: 
A. a registered office, which may be the same as its principal office; and, 
B. aregistered agent that may be: 
(1) an individual resident in the state whose business office is identical with the registered 
office of the association; 
(2) a for-profit or not-for-profit domestic corporation having an office identical with the 
registered office of the association; or. 
(3) a for-profit or not-for-profit foreign corporation authorized to transact business or 
conduct affairs in New Mexico and having an office identical with the registered office of the 
corporation. 7 


History: Laws 2001, ch. 200, § 23. Effective dates. — Laws 2001, ch. 200, § 101 made 
Laws 2001, ch. 200, § 23 iy SAN July 1, 2001. 


53-4-6.2. Change of registered office or registered agent. 


A. An association may change its registered office or its registered agent, or both, by filing in 
the office of the public regulation commission [secretary of state] a statement that includes: 
(1) the name of the association; 
(2) the address of its registered office; 
(3) ifthe address of the association's registered office is changed, the address to which the 
registered office is changed; 
(4) the name of its registered agent; 
(5) if the association's registered agent is changed: 
(a) the name of its successor registered agent; and 
(b) if the successor registered agent is an individual, a statement executed by the suc- 
cessor registered agent acknowledging acceptance of the appointment by the filing association as 
its registered agent; or 
(c) if the successor registered agent is a corporation, a statement executed by an au- 
thorized officer of the corporation in which the officer acknowledges the corporation's acceptance of 
the appointment by the filing association as its registered agent; and. 
(6) a statement that the address of the association's registered office and the address of 
the office of its registered agent, as changed, will be identical. 

B. The statement made pursuant to the provisions of Subsection A of this section shall be ex- 
ecuted by the association by any two members and delivered to the public regulation commission 
[secretary of state]. If the commission [secretary of state] finds that the statement conforms to the 
provisions of the Sanitary Projects Act [Chapter 3, Article 29 NMSA 1978], it shall file the state- 
ment in the office of the commission [secretary of state]. The change of address of the registered 
office, or the appointment of a new registered agent, or both, shall become effective upon filing of 
the statement required by this section. 

C. Aregistered agent of an association may resign as agent upon filing a written notice thereof, 
executed in duplicate, with the public regulation commission [secretary of state]. The commission 
[secretary of state] shall mail a copy immediately to the association in care of an officer, who is not 
the resigning registered agent, at the address of the officer as shown by the most recent annual re- 
port of the association. The appointment of the agent shall terminate upon the expiration of thirty 
days after receipt of the notice by the commission [secretary of state]. 


History: Laws 2001, ch. 200, § 24; 2008, ch. 318, § 4. regulation commission, and that except for Subsection D 
Bracketed material. — The bracketed material was of 53-5-8 NMSA 1978, references to the "public regulation 
inserted by the compiler and is not part of the law. commission’, "state corporation commission" or "commis- 
Laws 2013, ch: 75, § 9 provided that as of July 1, 2013, sion" shall be construed to be references to the secretary 
the secretary of state, pursuant to’N.M. const., Art. 11, of state. See 8-4-7 NMSA 1978. 
§ 19, shall assume responsibility for chartering corpora- The 2003 amendment, effective July 1, 2003, deleted 
tions as provided by law, ineluding the performance of the "his" following "registered agent acknowledging" in Sub- 
functions of the former corporations bureau of the public paragraph A(5)(b); substituted "a statement executed by 
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53-4-6.3 


an authorized officer" for "an affidavit executed by the 
president or vice president" following "is a corporation" in 


COOPERATIVE ASSOCIATIONS 53-4-8 


"a statement that the change was authorized by resolu- 
tion duly adopted by its board of directors". 


Subparagraph A(5)(c); deleted Paragraph A(7) which read: 


53-4-6.3. Service of process on association. 


The registered agent appointed by an association shall be an agent of the association upon 
whom any process, notice or demand required or permitted by law to be served upon the associa- 
tion may be served. Nothing in this section limits or affects the right for process, notice or demand 
to be served upon an association in any other manner permitted by law. 


History: Laws 2001, ch. 200, § 25. Effective dates. — Laws 2001, ch. 200, § 101 made 


Laws 2001, ch. 200, § 25 effective July 1, 2001. 


53-4-6.4. Recompiled. 


Recompilations. — Laws 2001, ch. 200, § 26, relat- 
ing to the cancellation of certification of incorporation of 
some domestic corporations, was erroneously compiled 


as 53-4-6.4 NMSA 1978. It was recompiled’as 53-5-7.1 
NMSA 1978. 


53-4-7. Articles of incorporation; amendments; fee. 


A. Amendments to the articles of incorporation may be proposed by a two-thirds! vote of the 
board of directors or by petition of one-tenth of the association's members. Notice of the meet- 
ing to consider the amendment shall be sent by the secretary at least thirty days in advance to 
each member at his last known address, accompanied by the full text of the proposal and by that 
part of the articles to be amended. Two-thirds of the members voting may adopt the amendment 
and, when verified by the president and the secretary, it shall be filed with the public regulation 
commission [secretary of state] within thirty days of its adoption, and a fee of twenty-five dollars 
($25.00) shall be paid. 

-B._ If the amendment is to alter the preferences of outstanding shares of any type or to autho- 
rize the issuance of shares having preferences superior to outstanding shares of any type, the vote 
of two-thirds of the members owning the outstanding shares affected by the change shall also be 
required for the adoption of the amendment, 

C. The amount of capital and the number and par value of shares may be diminished or in- 
creased by amendment of the articles, but the capital shall not be diminished below the amount of 
paid-up capital existing at the time of amendment. 


History: Laws 1939, ch. 164, § 7; 1941 Comp., § 54- 
1407; 1953 Comp,, § 51-15-7; Laws 1993, ch. 311, § 5; 
2001, ch. 200, § 17. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2013, ch. 75, § 9 provided that as of July 1, 2013, 
the secretary of state, pursuant to N.M. const., Art. 11, 
§ 19, shall assume responsibility for chartering corpora- 
tions as provided by law, including the performance of the 
functions of the former corporations bureau of the public 
regulation commission, and that except for Subsection D 
of 53-5-8 NMSA 1978, references to the "public regulation 
commission’, "state corporation commission" or "commis- 
sion" shall be construed to be references to the secretary 
of state. See 8-4-7 NMSA 1978. 


The 2001 amendment, effective July 1, 2001, inserted 
"of incorporation" following "articles" and substituted 
"public regulation commission" for "state corporation com- 
mission". 

The 1993 amendment, effective July 1, 1993, added 
the subsection designations; and in Subsection A, sub- 
stituted "twenty-five dollars ($25.00)" for "ten dollars 
($10.00)" and made minor stylistic changes throughout 
the subsection. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S, references, — 18 Am. 
Jur, 2d Cooperative Associations §§ 13 to 15; 18 Am. Jur. 
2d Corporations §§ 79 to 95, 

18 C.J.S. Corporations § 25 et seq. 


53-4-8. Adoption, amendment, or repeal of by-laws [bylaws]. 


By-laws [Bylaws] shall be adopted, amended, or repealed by a majority vote of the members 


voting. 
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53-4-9 CORPORATIONS. . 53-4-9.1 


History: Laws 1939, ch. 164, § 8; 1941 Comp., § 54- ANNOTATIONS 


POS) 1208 CER Am. Jur, 2d, A.L.R. and C.J.S, references. — 18 Am. 


Bracketed material. — The bracketed material was : <e. 
: i ‘i : t part of the law. Jur, 2d Cooperative Associations §§ 13 to 15; 18A Am. Jur. 
inserted by the compiler and is not part of the law, 9d Corporations §§ 327 to 330, 332. 


18 C.J.S. Corporations §§ 111 to 121. 


53-4-9. Contents of by-laws [bylaws]. 


The by-laws [bylaws] may, within the limitations set forth herein provide for: 

A. the method and terms of admission to membership and the disposal of: members' interests 
on cessation of membership for any reason; 

B. the time, place and manner of calling and conducting meetings; 

C. the number or percentage of the members constituting a quorum; 

D. the number, qualifications, powers, duties, term of office, and manner, time and vote for elec- 
tion, of directors and officers; and the classification, if any, of directors; 

E. the compensation, if any, of the directors, and the number of directors necessary to consti- 
tute a quorum; 

F. the method of distributing the net savings; 

G. the various discretionary provisions herein as well as other provisions incident to the pur- 
poses and activities of the association. 


History: Laws 1939, ch. 164, § 9; 1941 Comp., § 54- ANNOTATIONS 


1409; 1953 Comp., § 51-15-9. j 
Bracketed material. — The bracketed material was Am. Jur, 2d, A.L.R. and C.J.S. references. — 18 Am. 
inserted by the compiler and is not part of the law. Jur. 2d Cooperative Associations §§ 13 to 15; 18 Am, Jur. 


2d Corporations §§ 17, 18; 18A Am. Jur. 2d Corporations 
§§ 310, 311, 314 to 318, 320, 321, 323, 325, 326, 331. 

18 Cu. Ss. Corporations 88 113 to 115: 48 CJ. S. Indus- 
trial Cooperative Societies 8 4, 


53-4-9.1. Indemnification of officers and directors. 


Each association shall have the power to indemnify any director or officer or former director or 
officer of the association against reasonable expenses, costs and attorneys' fees actually and rea- 
sonably incurred by him in connection with the defense of any action, suit or proceeding, civil or 
criminal, in which he is made a party by reason of being or having been a director or officer. The 
indemnification may include any amounts paid to satisfy a judgment or to compromise or settle 
a claim. The director or officer shall not be indemnified if he shall be adjudged to be liable on the 
basis that he has breached or failed to perform the duties of his office and the breach or failure to 
perform constitutes willful misconduct or recklessness. Advance indemnification may be allowed 
of a director or officer for reasonable expenses to be incurred in connection with the defense of the 
action, suitor proceeding, provided that the director or officer shall reimburse the association if it 
is subsequently determined that the director or officer was not entitled to indemnification. Each 
association may make any other indemnification as authorized by the articles of incorporation or 

‘bylaws or by a resolution adopted after notice by the members entitled to vote. As used in this sec- 
tion, "director" means any person who is or was a director of the association and any person who, 
while a director of the association, is or was serving at the request of the association as a direc- 
tor, officer, partner, trustee, employee or agent of any foreign or domestic corporation or nonprofit 
corporation, cooperative, partnership, joint venture, trust, other incorporated or unincorporated 
enterprise or employee benefit plan or trust. 


History: 1978 Comp., § 53-4-9.1, enacted by Laws ANNOTATIONS 
1987, ch. 238, § 1. | 

Cross references. — For indemnification of officers Law reviews. — For article, "Statutory Adoption of 
and directors, see 53-8-26 NMSA 1978. Several Liability in New Mexico; A.Commentary and 


Quasi-Legislative History," see 18 N.M.L. Rev. 483 (1988). 
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53-4-10 COOPERATIVE ASSOCIATIONS 53-4-13 


53-4-10. Regular and special meetings. 


Regular meetings of members shall be held as prescribed in the by-laws [bylaws], but shall be 
held at least once a year. Special meetings may be demanded by a majority vote of the directors or 
by written petition of at least one-tenth of the members, in which case it shall be the duty of the 
secretary to call such meeting to take place within 30 days after such demand. Regular or special 
meetings, including meetings by units as hereinafter provided, may be held within or without this 
state as the articles or by-laws [bylaws] may prescribe. 


History: Laws 1939, ch. 164, § 10; 1941 Comp., § 54- ANNOTATIONS 
1410; 1953 Comp., § 51-15-10. 

Bracketed material. — The bracketed material was Am, Jur. 2d, A.L.R. and C.J.S. references. — 18B 
inserted by the compiler and is not part of the law. bry eneee Corporations §§ 1456, 1461, 1464, 1465, 1467, 


18 C.J.S. Corporations §§ 362 to 396; 43 C.J.S, Indus- 
trial Cooperative Societies § 12. 


53-4-11. Notice of meeting. 


The secretary shall give notice of the time and place of meetings by sending a notice thereof to 
each member at his last-known address not less than the number of days in advance of the meet- 
ing specified in the by-laws [bylaws]. In case of a special ‘beady 6. the notice shall erik the pur- 
pose for which such meeting is called. 


History: Laws 1939, ch. 164, § 11; 1941 Comp., § 54- ANNOTATIONS 
1411; 1953 Comp., § 51-15-11. , ) ¥¢ ' 
' Bracketed material. — The bracketed material was Am. Jur. 2d, A.L.R. and C.J.S. references. — 18B 
inserted by the compiler and is not part of the law. Am. Jur. 2d Corporations §§ 1448, 1452 to 1455, 1467, 


1458, 1460, 1480 to 1482. 
18 C.J.S. Corporations §§ 365 to 367. 


53-4-12. Meetings by units of the membership. 


The articles or by-laws [bylaws] may provide for the holding of meetings by units of the member- 
ship and may provide for a method of transmitting the votes there cast to the central meeting, or 
for a method of representation by the election of delegates to the central meeting; or for’a combina- 
tion of both such methods. 


History: Laws 1939, ch. 164, § 12; 1941 Comp., § 54- ANNOTATIONS _ 
1412; 1953 Comp., § 51-15-12. : 

Bracketed material: — The bracketed material was Am. Jur. 2d, A.L.R. and C.J.8. references. — 18B 
inserted by the compiler and is not part of the law. van eee Corporations §§ 1466, 1467,, 1684 to, 1686, 


53-4-13. One member - one vote. 


Each member of an association shall have one and only one vote, except that, where an as- 
sociation has, as members, other associations, or groups organized on a cooperative basis, the 
voting rights of such member associations or groups may be prescribed in the article or by-laws 
[bylaws]. 

No voting agreement or other device to evade the one member-one vote rule shall be enforceable 
at law or in equity. 


History: Laws 1939, ch. 164, § 13; 1941 Comp., § 54- bis ANNOTATIONS 


1418; 1953 Comp,, § 51-15-13. 
Bracketed aterial: — The bracketed material was' Am. Jur. 2d, A.L.R. and C.J.8. references. — 18B 


Am, Jur; 2d Corporations § 1476, 


inserted by the eas and is not part of the law. 18 C.J.S, Corporations § 378. 


’ 
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53-4-14 » CORPORATIONS 53-4-18 


53-4-14, No proxy. 
No member shall be permitted to vote by proxy. 


History: Laws 1939, ch. 164, § 14; 1941 Comp., § 54-_ ) ANNOTATIONS 


14}4,1963 Comp,, §.61,15-14, Am. Jur. 2d, A.L.R. and C.J.S. references. — 18 Am. 
Jur. 2d Cooperative Associations § 32; 18B Am, Jur, 2d 
Corporations § 1478. 
18 C.J.S. Corporations §§ 385 to 394. 


53-4-15. Voting by mail. 


The articles or by-laws [bylaws] may provide for either or both of the following types of voting 
by mail: 

A. that the secretary shall send to the members a copy of any proposed schedule to be offered 
at a meeting, together with the notice of said meeting, and that the mail votes cast by the members 
shall be counted together with those cast at the meeting if such mail votes are returned to the as- 
sociation within a specified number of days; 

B. that the secretary shall send to any member absent from a meeting an exact copy of the pro- 
posal acted upon at the meeting, and that the mail vote of the member upon such proposal, if returned 
within a specified number of days, shall be counted together with the votes cast at said meeting. 

The articles or by-laws [bylaws] may also determine whether and to what extent mail votes 
shall be counted in computing a quorum. 


History: Laws 1939, ch, 164, § 15; 1941 Comp., § 54- Bracketed material. — The bracketed material was 
1415; 1953 Comp.,, § 51-15-15. inserted by the compiler and is not part of the law, 


53-4-16. Application of voting provisions herein to voting by mail. 


If an association has provided for voting. by mail, any provision herein referring to votes cast by 
the members shall be construed to include the votes cast by mail. 


History: Laws 1939, ch. 164, § 16; 1941 Comp., § 54- 
1416; 1953 Comp., § 51-15-16. 


53-4-17, Application of voting provisions herein to voting by delegates. 


If an association has provided for voting by delegates, any provision herein referring to votes 
cast by the members shall apply to votes cast by delegates; but this shall not permit delegates to 
vote by mail. 


History: Laws 1939, ch. 164, § 17; 1941 Comp., § 54- 
1417; 1953 Comp., § 51-15-17. 


53-4-18. Directors. 


An association shall be managed by a board of not less than five directors, who shall be elected 
by and from the members of the association, and shall hold office until their successors are elected, 
or until removed. Vacancies in the board of directors, otherwise than by removal or expiration of 
term, shall be filled in such manner as the by-laws [bylaws] may provide. 

The by-laws [bylaws] may provide for a method of apportioning the number of directors among 
the units into which the association may be divided, and for the election of directors by the respec- 
tive units to which they are apportioned. 

An executive committee of the board of directors may be elected in such a manner and with such 
powers and duties as the articles or by-laws [bylaws] may prescribe. 

Meetings of directors or of the executive committee may be held within or without the state. 
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§3-4-18.1 COOPERATIVE ASSOCIATIONS 53-4-19 


History: Laws 1939, ch. 164, § 18; 1941 Comp.,, § 54- 
1418; 1953 Comp., § 51-15-18. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S, references. — 18 Am. 
Jur. 2d Cooperative Associations §§ 18, 19; 18A Am. Jur. 


2d Corporations §§ 953 to 955, 986, 1159; 18B Am. Jur, 2d 
Corporations §§ 1362, 1363, 1365, 1366, 1371, 1381. 

19 C.J.S. Corporations §§ 433 to 553; 43 C.J.S. Indus- 
trial Cooperative Societies § 8. 


53-4-18.1. Duties of directors. 


A director shall perform his duties as a director, including his duties as a member of any commit- 
tee of the board upon which the director may serve, in good faith, in a manner the director believes 
to be in or not opposed to the best interests of the association and with such care as an ordinarily 
prudent person would use under similar circumstances in a like position. In performing such du- 
ties, a director shall be entitled to rely on factual information, opinions, reports or statements in- 
cluding financial statements and other financial data in each case prepared or presented by: 

A. one or more officers or employees of the association whom the director reasonably believes 
to be reliable and competent in the matters presented; 

B. counsel, public accountants or other persons as to matters which the director reasonably 
believes to be within such persons' professional or expert competence; or 

C. acommittee of the board upon which the director does not serve, duly designated in accor- 
dance with a provision of the articles of incorporation or the bylaws as to matters within its des- 
ignated authority, which committee the director reasonably believes to merit confidence, but the 
director shall not be considered to be acting in good faith if the director has knowledge concerning 
the matter in question that would cause such reliance to be unwarranted. 


History: 1978 Comp., § 53-4-18.1, enacted by Laws 
1987, ch. 238, § 2. 


53-4-18.2. Liability of directors. 


No director of the association shall be personally liable to the association or its members for 
monetary damages for breach of fiduciary duty as a director unless: 

A. the director has breached or failed to perform the duties of the director's office in compliance 
with Section 53-4-18.1 NMSA 1978; and 

B. the breach or failure to perform constitutes willful misconduct or recklessness. 

The provisions of this section shall, however, only eliminate the liability of a director for action 
taken as a director or any failure to take action as a director at meetings of the board of directors 
or of a committee of the board of directors on or after the date when the provisions of this section 
become effective. 


History: 1978 Comp., § 53-4-18,2, enacted by Laws 
1987, ch. 238, § 3. 

Compiler' s notes. — The phrase "the date when the 
provisions of this section become effective" in the last 


sentence refers to April 9, 1987, the effective date of Laws 
1987, Chapter 238. 


53-4-18.3. Repealed. 


Repeals. — Laws 1993, ch. 318, § 6 repealed 53-4-18.3 
NMSA 1978, as enacted by Laws 1991, ch. 170, § 3, requir- 
ing any person elected or appointed to a board of directors 


consents to! be a member of the board of directors, effec- 
tive June 18, 1993. For provisions of former section, see 
the 1992 NMSA 1978 on NMOneSource.com, 


to file an affidavit with the corporation stating that he 


53-4-19. Officers. 


The officers of an association shall include a president, one or more vice presidents, a secretary 
and a treasurer or a secretary-treasurer. The officers shall be elected annually by the directors un- 
less the by-laws [bylaws] otherwise provide. The president and at least one vice president must be 
directors, but no other officer need be a director. 
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53-4-20 CORPORATIONS 53-4-22 


History: Laws 1939, ch, 164, § 19; 1941 Comp., § 54- ANNOTATIONS 


peeks hey Sein ott Aid Am. Jur. 2d, A.L.R. and Cu.S. references. — 18 Am. 


Bracketed material, — The bracketed ch ateiAal G was 
Jur. 2d Cooperative Associations §§ 33, 35; 18B Am. Jur. 
inserted by the compiler and is not part of the law. 9d Corporations §§ 1360, 1361, 1364, 1 v4 06. 


19 C.J.S. Corporations §§ 433° to 553; 43 C.J.S. Indus- 
trial Cooperative Societies § 8. 


53-4-20. Removal of directors and officers. 


A director or officer may be removed with or without cause, by a vote of two-thirds of the mem- 
bers voting at a regular or special meeting. The director or officer involved shall have an opportu- 
nity to be heard at said meeting. A vacancy caused by any such rémoval shall be filled by the vote 
said in the by- laws [bylaws] for ages of directors. she 


History: Laws 1989, ch. 164, § 20; 1941 Ouisigy 54- ANNOTATIONS 


1420; 1888) Compass L6r40s Am. Jur. 2d, A.L.R. and C.J.S. references. — 18B 


Bracketed material. — The bracketed material was 
Am. Jur. 2d Corporations §§ 1430, 1432, 1489, 1440, 1443, 
inserted by the compiler and is not part of the law. - 1690; 2065, 2077, 2078, 


19 C.J.S..Corporations §§ 454 to 457; 43 C.J.S. Indus- 
trial Cooperative Societies § 8. 


53-4-21. Referendum. 


The articles or by-laws [bylaws] may provide that within a specified period of time any action 
taken by the directors must be. referred to. the members for approval or disapproval if demanded 
by petition of at least ten percent (10%) of all the members or by vote of at least a majority of the 
directors. However, the rights of third parties which have vested between the time of such action 
and such referendum shall not be impaired thereby. 


History: Laws 1939, ch. 164, § 21; 1941 Comp., § 54- Bracketed material. — The bracketed material was 
1421; 1953 Comp., § 51-15-21. inserted by the compiler and is not part of the law. 


53-4-21.1. Disposition of property. 


An association may not sell, convey, lease, exchange, transfer or otherwise dispose of all or any 
substantial portion of its property unless such sale, conveyance, lease, exchange, transfer or other 
disposition is authorized at a duly held meeting of the members thereof by the affirmative vote 
of not less than two-thirds of all of the members of the association and unless the notice of such 
proposed sale, lease or other disposition shall have been contained in the notice of the meeting; 
provided, however, that notwithstanding anything herein contained or any other provisions of law, 
the board of directors of an association, without authorization by the members thereof, shall have 
full power and authority to authorize the execution and delivery of a mortgage or mortgages or 
a deed or deeds of trust upon, or the pledging, assignment for security purposes or encumbering 
of any or all of the property, assets, rights, privileges, licenses, franchises and permits of the as- 
sociation, whether acquired or to be acquired and wherever situated, as well as the revenues and 
income therefrom, all upon such terms and conditions as the board of directors shall determine, to 
secure any indebtedness of the association, 


History: 1978 Comp., § 53-4-21.1, enacted by Laws 
1987, ch. 288, § 4. 


53-4-22. Limitations on interest-dividends. 

Interest-dividends shall not exceed fifteen percent per year and shall be noncumulative. Total 
interest-dividends distributed for any single period shall not exceed fifty percent of the net savings 
for that period. 

20 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


53-4-23 COOPERATIVE ASSOCIATIONS 53-4-26 


History: Laws 1939, ch. 164, § 22; 1941 Comp.,, § 54- Distribution of funds by: nonprofit corporation absent 
1422; 1953 Comp., § 51-15-22; Laws 1983, ch. 14, § 1. _ dissolution, 51 A.L.R.3d 1318. 

The 1983 amendment, effective June 17, 1983, com- Validity and enforceability of bylaw amendment reduc- 
bined the former first and second paragraphs into the ing benefits available to members, 61 A.L.R.3d 976. 


present single paragraph and substituted "fifteen percent 
per year" for "six percent per annum" in the first sentence. | 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 18 Am. 
Jur. 2d Cooperative Associations § 22; 18B Am. Jur. 2d 
Corporations §§ 1175, 1263 to 1276, 1305. 


53-4-23. Eligibility and admission to membership. 


Any natural person, association, incorporated or unincorporated group organized on a coopera- 
tive basis, or any nonprofit group shall be eligible for membership in an association if it has met 
any qualifications for eligibility stated in the.articles or by-laws [bylaws], and shall be deemed a 
member upon payment in full for the minimum amount of share or membership capital See in 
He articles as ciate to qualify for en 


History: Laws 1939, ch. 164; § 28; 1941 Comp., § 54- ANNOTATIONS 


1423; 1953 Comp,, § 51-15-23. 
Bracketed material. — The bracketed material was ;. Am. Jur, 2d, A.L.R. and C.J.S. references. — 18 Am. 


Jur, 2d Cooperative Associations §§ 14,21; 18A Am. Jur. 
2d Corporations §§ 728 to.730.+ 
18 C.J.S. Corporations §§ 293 to 304, 


inserted by the compiler and is not part of the law, 


53-4-24.. Subseribers. 


Any natural person or group eligible for membership and legally obligated to purchase a share 
or shares of, or membership in, an association shall be deemed a subscriber; the articles or by-laws 
[bylaws] may determine whether, and the conditions under which, any rights of membership shall 
be granted to subscribers. 


History: Laws 1939, ch. 164, § 24; 1941 Comp,, § 54- _ ANNOTATIONS 


1424; 1953 Comp., § 51-15-24. 
WE bratk Am. Jur. 2d, A.L.R. and CwWJ.S. references. — 18A 
Bracketed material. — The bracketed material was Am, Jur. 2d Corporations §§ 578 to 880. 


inserted by the compiler and is not part of the law. 


53-4-25. Share and membership certificates; issuance and contents. 


No certificate for shares or for membership shall be issued until paid for in full. There shall be 
printed upon each certificate issued by an association a statement embodying the requirements 
of Sections 13, 14 and 26 [53-4-13, 53-4-14 and 53-4-26 NMSA 1978] herein and of any provisions 
in its articles which limit the right of the certificate holder to assign or transfer such certificate. 


History: Laws 1939, ch. 164, § 25; 1941 Comp.,, § 54- ANNOTATIONS 


1425; 1968 Compe eb tcbieaty Am. Jur. 2d, A.L.R. and C.J.S. references. — 18 Am. 
Jur. 2d Corporations §§ 42, 45; 18A Am. Jur. 2d Corpora- 
tions §§ 663, 736, 890. 
18 C.J.S. Corporations § 122 et seq.; 43 C.J.S. Industrial 
Cooperatives § 12. 


53-4-26. Transfer of shares and membership; withdrawal. 


If a member desires to withdraw from the association or dispose of any or all of his holdings 
therein, the directors shall have the power to purchase such holdings by paying him out of surplus 
funds the par value of any or all of the holdings offered. The directors shall then reissue or cancel 
the same. A vote of the majority of the members voting at'a regular or special meeting may order 
the directors to exercise this power to purchase. 
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53-4-27 CORPORATIONS §3-4-29 


If the association fails, within 60 days of the original offer, to purchase all or any part of the 
holdings offered, the member may dispose of the unpurchased interest elsewhere, subject to the 
approval of the transferee by a majority. vote of the directors. Any would-be transferee not ap- 
proved by the directors may appeal to the members at their first regular or special meeting there- 
after, and the action of the meeting shall be final. If such transferee is not approved, the directors 
are under a duty to exercise their power to purchase, if and when oars are sufficient surplus 
funds. 


History: Laws 1939, ch. 164, § 26; 1941 Comp., § 54- ANNOTATIONS 


126) Sa ODN eres akeceus Am. Jur. 2d, A.L.R. and C.J.S. references. — 18 Am. 
‘Jur. 2d Cooperative Associations § 25; 18A Am, Jur. 2d 
Corporations §§ 689 to 691, 699. 
43 C.J.S. Industrial Cooperative Societies § 19. 


53-4-27, Share and membership certificates; vodallil 


The by-laws [bylaws] may give the directors the power to use the surplus funds to recall; at. par 
value, the holdings of any member in excess of the amount requisite for membership; and may 
also provide that ifany member has failed to patronize the association during a period of time 
specified in the by-laws [bylaws], the directors may use the surplus funds to recall all his holdings 
and thereupon he shall,cease to be a member of the association. When so recalled, such share or 
membership certificates shall be either reissued or canceled. ; 


History: Laws 1939, ch. 164, § 27; 1941 Comp., § 54- ANNOTATIONS 
1427; 1953 Comp., § 51-15-27. od 
Bracketed material. — The bracketed material was Am, Jur. 2d, A.L.R. and'CJ.S. references. — 18A 
inserted by the compiler and is not part of the law. Am, Jur. 2d Corporations §§ 488, 541, 542. 


43 C.J.S. Industrial Cooperative Societies § 19. 


53-4-28. Share and membership certificates; attachment. 


The holdings of any member of an association, to the extent of the minimum amount necessary 
for membership, shall be exempt from attachment, execution, or garnishment for the debts of the 
owner. If any holdings in excess of this amount are subject to such liability, the directors of the 
association may either admit the purchaser thereof to membership, or may, if and when there are 
sufficient surplus funds, purchase from him such holdings at par value. 


History: Laws 1939, ch. 164, § 28; 1941 Comp., § 54- © For form for application for writ of garnishment and af- 


1428; 1958 Comp., § 51-15-28. fidavit, see Rule 4-805 NMRA. 

Cross references, — For rules governing garnishment For form for notice of right to claim exemptions from 
and writs of execution in the district, magistrate, and | ‘execution, see Rule’'4-808A NMRA, 
metropolitan courts, see Rules 1-065.:1, 2-801, and 3-801, For form for claim of exemption from garnishment, see 
NMRA respectively. Rule 4-809 NMRA. . 

For form for claim of exemptions on executions, see Rule ' 
4.808: NMRA. ANNOTATIONS 

For form for order on claim of exemption and order to Am. Jur. 2d, A.L.R. and C.J.S. references. — - 43 


pay in execution proceedings, see Rule 4-804 NMRA. C.J.S. Indasicial Cooperative Societies § 10. 


53-4-29. Liability of members. | 


Members shall not be jointly or severally liable for any debts of the association, nor shall sub- 
scribers be so liable except to the extent of the unpaid amount on the shares or membership cer- 
tificates subscribed by them. No subscriber shall be released from such liability by reason of any 
assignment of his interest in the shares or membership certificate, but shall, remain jointly and 
severally liable with the assignee until the shares or certificates are fully paid up. 


History: Laws 1939, ch. 164, § 29; 1941 Comp., § 54- 
1429; 1953 Comp., § 51-15-29. 


22 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


53-4-30 COOPERATIVE ASSOCIATIONS 53-4-31 


ANNOTATIONS , tryna Liability of member or former member of marketing or 


Ami Juin 2d) ATR, ahd C.J'Ssreferchostr1d Ann pUrenAsine cooperative for its debts or losses, 96 A.L.R.3d 
Jur, 2d Cooperative Associations §§ 30 to 32; 18A Am, Jur, f 
2d Corporations §§ 249 to.257, 18 C.J.S. Corporations §§ oe 432, 


53-4-30. Expulsion. 


“A member may be expelled by the vote of a majority of the members voting at a regular or spe- 
cial meeting. The member against whom the charges are to be preferred shall be informed thereof 
in writing at least 10 days in advance of the meeting, and shall have an opportunity to be heard in 
person or by counsel at said meeting. On decision of the association to expel a member, the board 
of directors shall purchase the member's holdings at par value, if and when there are sufficient 
surplus funds. 


History: Laws 1939, ch. 164, § 80; 1941 Comp., § 54- ) ANNOTATIONS 


1430; 19538 Comp,, § 51-15-30. 
é ik. Am. Jur. 2d, A.L.R. and C.J.S. references. — 18 Am. 
Jur, 2d Cooperative Associations §§ 15, 26; 18A Am. Jur. 
2d Corporations §§ 935 to 938, 940 to 942, 944 to 947. 


53-4-31. Allocation and distribution of net savings. 


At least once a year the members and/or the directors, as the articles or by-laws [bylaws] may 
provide, shall apportion the net savings of the association in the following order: 

A. not less than ten percent (10%) shall be placed in a surplus fund until such time as the fund 
shall equal at least fifty percent (50%) of the paid-up capital; 

B. interest-dividends, within the limitations of Section 22 [53- 4-29 NMSA 1978] may be paid 
upon share capital, or, if the by-laws [bylaws] so provide, upon the membership certificates of a 
nonshare association; 

9 Gaba portion of the remainder, as determined by the articles or by-laws [bylaws], shall be al- 
located to an educational fund to be used in teaching cooperation, and a portion may also be al- 
located to funds for the general welfare of the members of the association; 

D. the remainder shall be allocated at the same uniform rate to all patrons of the association 
in proportion to their individual patronage, provided that: 

(1) in the case of a member patron, his proportionate amount of savings return apa be 
distributed to him; 

- (2) in the case of a subscriber, his proportionate amount of savings return may, as the ar- 
ticles or by-laws [bylaws] provide, be distributed to him or credited to his account until the amount 
of capital subscribed for has been fully paid; 

(3) in the case of nonmember patrons their proportionate amount of savings returns shall 
be set aside in a general fund for such patrons and shall be allocated to individual nonmember 
patrons only upon request and presentation of evidence of the amount of their patronage. Any sav- 
ings return so allocated shall be credited to such patron towards payment of the minimum amount 
of share or membership capital necessary for membership. When a sum equal to this amount 
has been accumulated at any time within a period of time specified in the by-laws [bylaws], such 
patron shall be deemed and become a member of the association if he so agrees or requests, and 
complies with any provisions in the bylaws for admission to membership. The certificates of shares 
or membership to which he is entitled shall then be issued to him; 

(4) if within any periods of time specified in the articles or by-laws [bylaws], (a) any sub- 
scriber has not accumulated and paid in the amount of capital subscribed for; or (b) any nonmem- 
ber patron has not accumulated in his individual account: the sum necessary for membership; 
or (c) any nonmember patron has accumulated the sum necessary for membership but does not 
request or agree to become a member or fails to comply with the provisions of the bylaws, if any, for 
admission to membership, then: the amounts so accumulated or paid in and any part of the gen- 
eral fund for nonmember patrons, which has not been allocated to individual nonmember patrons, 
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53-4-32 


CORPORATIONS 


53-4-34 


shall go to the educational fund and thereafter no member or other patron shall have any rights in 
said paid in [paid-in] capital or accumulated savings returns as such. 


History: Laws 1939, ch. 164, § 31; 1941 Comp.,, § 54- 
1481; 1953 Comp., § 51-15-31. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


53-4-32. Bonding. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 18 Am. 
Jur. 2d Cooperative Associations § 22;.18B Am. Jur. 2d 
Corporations 8§ 1168, 1169. 

Distribution of funds by nonprofit corporation absent 
dissolution, 51 A.L.R.3d 1318. 

18 C.J.S, Corporations §§ 293 to 304, 


S 


Every individual acting as officer or employee of an association and handling funds or securities 
amounting to one thousand dollars ($1,000.00) or more, in any one year, shall be covered by an 
adequate bond as determined by the board of directors, and at the expense of the association; and 
the by-laws [bylaws] may also provide for the bonding of other employees or officers. 


History: Laws 1939, ch. 164, § 32; 1941 Comp.,, § 54- 
1432; 1953 Comp,, § 51-15-32, 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references, — 63A 
Am. Jur, 2d Public Officers and Employees §§ 491, 499, 


500. 


53-4-33. Books; auditing. 


To record its business operation, every association shall keep a set of books, which shall be 
audited at the end of each fiscal year by an experienced bookkeeper or accountant who shall not 
be an officer or director. Where the annual business amounts to less than ten thousand dollars 
[(($10,000)], the audit may be performed by an auditing committee of three, who shall not be direc- 
tors, officers, or employees. A written report of the audit, including a statement of the amount of 
business transacted with members, and the amount transacted with nonmembers, the balance 
sheet, and the income and expenses, shall be submitted to the annual meeting of the association. 


History: Laws 1939, ch. 164, § 33; 1941 Comp., § 54- — 
1433; 1953 Comp., § 51-15-33. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 18 Am. 
Jur, 2d Cooperative Associations §§ 14, 21; 18A Am. Jur. 
2d Corporations §§ 348 to 354, 356 to 363, 365 to 368, 381, 
388, 884. 

18 C.J.S. Corporations §§ 110, 332 to 338. 


53-4-34. Annual report. 


A. An association shall, annually within sixty days of the close of its operations for that year, 
make a report of its condition sworn to by the president and the secretary, which report shall be 
filed with the public regulation commission [secretary of state]. The report shall state: 

(1). the name and principal address of the association; 

(2). the names and addresses of the officers and directors and the name and address of the 
initial registered agent and registered office of the association; 

(3) the amount and nature of the association's authorized, subscribed and paid-in capital, 
the number of its shareholders, the par value of its shares and the rate at which any interest- 
dividends have been paid. For nonshare associations, the annual report shall state the total num- 
ber of members, the number admitted or withdrawn during the year and the amount of member- 
ship fees received; and 

(4) the receipts, expenditures, assets and liabilities of the association. 

B.. A copy of the report required pursuant to Subsection A of this section shall be ae on file ¢ at 

_the principal office of the association. 
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C. A person who signs or verifies a report required pursuant to Subsection A of this section 
that contains a false statement, known to that person to be false, shall upon conviction be fined not 
exceeding five hundred dollars ($500) or imprisoned not exceeding one year, or both. 

D. Every association shall pay an annual fee of ten dollars ($10.00) upon filing the report. 

EK. A supplemental report shall be filed with the public regulation commission [secretary of 
state] within thirty days if, after filing of the annual report, a change is made in: 

(1) the mailing address, street address, rural route moles shee box number, or the geographi- 
cal location of its registered office in this state; 

(2) thename of the agent at the address of the registered office upon whom process against 
the association may be served; or 

(3) the name or address of any of the directors or officers of the association or the date 
when term of office expires. 


History: Laws 1939, ch. 164, § 84; 1941 Comp,, § 54- designation and renumbered the remaining subsections 
1434; 1953 Comp., § 51-15-34; Laws 1998, ch. 311, § 6; accordingly; inserted "required pursuant to Subsection A 
2001, ch. 200, § 18. of this section" in Subsection B; substituted "A person who 

Bracketed material. — The bracketed material was signs or verifies a report required pursuant to Subsection 
inserted by the compiler and is not part of the law. A of this section that contains a false statement” for "Any 

Laws 2013, ch. 75, § 9 provided that as of July 1, 2013, person who subscribes or makes oath to such report con- 

the secretary of state, pursuant to N.M. const., Art, 11, taining a false statement”; and added Subsection EH, 
§ 19, shall assume responsibility for chartering corpora- The 1993 amendment, effective July 1, 1993, added 
tions as provided by law, including the performance of the the Subsections A and B designations and added Subsec- 
functions of the former corporations bureau of the public tion C; in Subsection A(2), deleted "occupations and date 
regulation commission, and that except for Subsection D of expiration of the terms" following "addresses" and sub- 
of 53-5-8 NMSA 1978, references to the "public regulation stituted "and the name and address of its initial regis- 
commission”, "state corporation commission" or "commis- tered agent and registered office" for "and their compensa- 
sion" shall be construed to be references to the secretary tion, if any"; and made minor stylistic changes throughout 
of state. See 8-4-7 NMSA 1978. the section, 

The 2001 amendment, effective July 1, 2001, in a 
Subsection A, substituted "public regulation commis- ANNOTATIONS 
sion" for "state corporation commission" in the prelimi- Am. Jur: 2d. AducRutand: Cod. Sitreferences.o4:18A4 
nary language, inserted "of the association" at the end Aims Jur..2d Corporations § 362, 
of Paragraph (2), inserted "the association's" preceding 19 C.J.S. Corporations § 542. 


"authorized" in Paragraph (3); inserted the Subsection B 


53-4-35. Notice of delinquent reports; forfeitures; reinstatement. 


If an association fails to make a report within the required period of sixty days, the public regu- 
lation commission [secretary of state] shall, within sixty days from the expiration of the period, 
send the association a registered letter, directed to its principal office, stating the delinquency 
and its consequences. Ifthe association fails to file the report within sixty days from the mail- 
ing of such notice, the commission [secretary of state] shall notify it by registered letter that its 
corporate rights stand forfeited, shall remove its name from its list of live corporations and notify 
the attorney general, who shall cause its affairs to be wound up. If, within sixty days from such 
forfeiture, the association files the report and pays a penalty of ten dollars ($10.00) and all actual 
expenses of any suit begun to wind it up, the commission [secretary of state] shall set aside the 
forfeiture, the suit shall be dismissed and the association shall be reinstated to its former rights 
and legal status. 


' History: Laws 1939, ch. 164, § 35; 1941 Comp., § 54- The 2001 amendment, effective July 1, 2001, sub- 

1435; 1958 Comp., § 51-15-35; 2001, ch. 200, § 19. stituted "public regulation commission" for "state cor- 
Bracketed material. — The bracketed material was poration commission of New Mexico"; and substituted 

inserted by the compiler and is not part of the law. "commission" for state corporation commission" and "cor- 
Laws 2013, ch. 75, § 9 provided that as of July 1, 2013, poration commission". 


the secretary of state, pursuant to N.M. const., Art. 11, 


§ 19, shall assume responsibility. for chartering corpora- ANNOTATIONS 

tions as provided by law, including the performance of the Am. Jur, 2d, A.L.R. and C.J.S. references. — 18 Am. 
functions of the former corporations bureau of the public Jur od Cooperative Associations § 22: 19 Am. Jur. 2d Cor- 
regulation commission, and that except for Subsection D porations §§ 2734, 2740, 2741 9746. 2788 to 2805. 2807 
of 53-5-8 NMSA 1978, references to the "public regulation to 2810. ; ‘ : ; 
commission’, "state corporation commission" or "commis- 19 C.J.S. Corporations § 542. 


sion" shall be construed to be references to the secretary 
of state. See 8-4-7 NMSA 1978. 
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53-4-36. Voluntary dissolution. 


An association may, at any regular or special meeting legally called, be directed to dissolve 
by a vote of two-thirds of the entire membership. By a vote of a majority of the members voting 
three of their number shall be designated as trustees, who shall, on behalf of the association and 
within a time fixed in their designation or within any extension thereof, liquidate its assets, pay 
its debts and expenses; return to the members the par value of their shares or of their member- 
ship certificates; return to subscribers the amount. paid on their subscriptions, to patrons the 
amount of savings returns credited to their accounts toward purchase of shares or membership 
certificates; and distribute any surplus in either or both of the following ways, as the articles 
may provide: 

A. among those patrons who have been members or subscribers at any time during the past six 
years, on the basis of their patronage during that period; 

B.. as a gift to any consumers’ cooperative association or other nonprofit enterprise which may 
be designated in the articles. 


History: Laws 1939, ch. 164, § 36; 1941 Comp,, § 54- 2d Corporations §§ 2740, 2741, 2746, 2748, 2750 to 2756, 
1436; 1953 Comp., § 51-15-36. 2758 to 2762, 2764 to 2766, 2770 to 2778, 2780, 2781, 
2785, 2834, 2880 to 2883. 
ANNOTATIONS 19 ‘C.J.8. Corporations $§ 811 to 882. 


Am, dur. 2d, A.L.R. and C.J.S. references. ra 18 
Am. Jur. 2d:Cooperative Associations § 22; 19 Am. Jur. 


53-4-37. Use of name "cooperative"; penalty. 


A. Only the following entities are entitled to use the term "cooperative" or an abbreviation or 
derivation of that term as part of their business names or to represent themselves as conducting 
business on a cooperative basis: 

(1) associations organized pabedsht to the Cooperative Association Act; 

(2) groups organized on a cooperative basis pursuant to any other law of this state; and 

(3) foreign corporations authorized to do. business in this state on a cooperative basis pur- 
suant to the Cooperative Association Act or any other law of this state. 

B. Any person, firm or corporation violating the provisions of Subsection A of this section ‘shall 
be guilty of a misdemeanor, punishable by a fine of not more than two hundred dollars ($200), and 
the attorney general or any aggrieved individual or association or group organized on a coopera- 
tive basis may sue to enjoin an alleged violation of this section. 

C. Should the courts or the attorney general or the public regulation commission [secretary 
of state] decide that any person, firm or corporation, using the name "cooperative" prior to.these 
provisions and not organized on a cooperative basis, is entitled to continue in such use, any such 
business shall always place immediately after its name, the words "does not comply with the co- 
operative laws of New Mexico" in the same kind of type and in letters not less than two-thirds as 
large as those used in the term "cooperative", 


History: Laws 1939, ch. 164, § 37; 1941 Comp., § 54- Cross references. — For optional use of "cooperative" 
1437; 1953 Comp., § 51-15-37; 2001, ch. 200, § 20. in title of cooperative marketing association of agricul- 
Bracketed material. — The bracketed material was tural producers, see 76-12-7 NMSA 1978. 
inserted by the compiler and is not part of the law. The 2001 amendment, effective July 1, 2001, added 
Laws 2013, ch. 75, § 9 provided that as of July 1, 2018, the subsection designations; substituted "pursuant to the 
the secretary of state, pursuant to N.M. const., Art. 11, Cooperative Association Act" for "hereunder" in -Para- 
§ 19, shall assume responsibility for chartering corpora- graph A(1) and for "under this" in Paragraph A(3); and 
tions as provided by law, including the performance of the substituted "public regulation commission" for "state cor- 
functions of the former corporations bureau of the public poration commission" in Subsection C. : 
regulation commission, and that except for Subsection D 
of 53-5-8 NMSA 1978, references to the "public regulation ANNOTATIONS 
commission’, "state corporation commission" or "commis- ‘Am. Jur. 2d, A.L.R. and C.J.S. references. — 18 ee) 
sion" shall be construed to be references to the secretary Tur 2a Cooperative Associations §§ 5 to 9." . 
of state. See 8-4-7 NMSA 1978, 18 C.J.S. Corporations §§ 98 to 105. 
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53-4-38. Promotion expenses; limitations; penalty. 


An association shall not, directly or indirectly, use any of its funds, nor issue shares nor incur 
any indebtedness, for the payment of any promotion expenses or compensation for the organiza- 
tion of the association in excess of 5% of the amount paid in for the shares or membership certifi- 
cates involved in the promotion transaction. Any association giving, or any person, firm, corpora- 
tion or association receiving, such promotion commission [secretary of state] in violation of this 
section shall be guilty of a misdemeanor, and upon conviction thereof, shall be fined not less than 
one hundred dollars ($100.00) nor more than five hundred dollars ($500.00). 


History: Laws 1939, ch. 164, § 38; 1941 Comp., § 54- of 53-5-8 NMSA 1978, references to the "public regulation 


1438; 1953 Comp., § 51. 15-38. commission’, "state corporation commission" or "commis- 
Bracketed material. — The bracketed material was sion" shall be construed to be references to the secretary 
inserted by the compiler and is not part of the law. of state, See 8-4-7 NMSA 1978. 
Laws 2013, ch. 75, § 9 provided that as of July 1, 2013, 
the secretary of state, pursuant to N.M. const., Art. 11, ANNOTATIONS 
§ 19, shall assume responsibility for chartering corpora- Am. Jur. 2d, A.L:R. and C.J.S. references, — 18 Am 
tions as provided by law, including the performance of the Jun od Corporations §§ 98, 101 to 105 
functions of the former corporations bureau of the public 18.0.1.8, Corporations 88 67 to.97... 


regulation commission, and that except for Subsection D 


53-4-39. Spreading false reports; penalty. 


Any person, firm, corporation or association which maliciously and knowingly spreads false re- 
ports about the management or finances of any association shall be guilty of a misdemeanor and 
be subject to a fine of not less than one hundred dollars ($100.00) and not more than five hundred 
dollars ($500.00) for each such offense. 


History: Laws 1939, ch. 164, § 39; 1941 Comp., § 54- . ANNOTATIONS 


1439; 1953 C » § 51-15-39. 
: Sa aed Am. Jur. 2d, A.L.R. and C.J.S. references. — 18B 
Am, Jur. 2d Corporations §§ 1885, 1887, 1888, 2130. 
19 C.J.S. Corporations § 543. 


53-4-40. Existing cooperative corporations. 


A group incorporated under another law of this state and operating on a cooperative basis may 
elect by a vote of two-thirds of the members voting to secure the benefits of and be bound by the 
provisions of the Cooperative Association Act and shall amend its articles and bylaws not in con- 
formity with those provisions. A certified copy of the amended articles shall be filed with the public 
regulation commission [secretary of state] and a fee of twenty-five dollars ($25.00) shall be paid. 


History: Laws 1939, ch. 164, § 40; 1941 Comp., § 54- regulation commission, and that except for Subsection D 
1440; 1953 Comp,, § 51-15-40; 2001, ch. 200, § 21. of 53-5-8 NMSA 1978, references to the "public regulation 

Bracketed material. — The bracketed material was commission’, "state corporation commission" or "commis- 
inserted by the compiler and is not part of the law. sion" shall be construed to be references to the secretary 

Laws 2013, ch. 75, § 9 provided that as of July 1, 20138, of state, See 8-4-7 NMSA 1978. 
the secretary of state, pursuant to N.M. const., Art. 11, The 2001 amendment, effective July 1, 2001, substi- 
§ 19, shall assume responsibility for chartering corpora- tuted "the provisions of the Cooperative Association Act" 
tions as provided by law, including the performance of the for "these provisions" and substituted "public regulation 
functions of the former corporations bureau of the public commission" for "corporation commission". 


53-4-41. Foreign corporations. 


A foreign corporation operating on a cooperative basis and complying with the applicable laws 
of the state in which it is organized is entitled to receive from the public regulation commission 
[secretary of state] a certificate authorizing it to do business in this state as a foreign cooperative 
corporation. 
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History: Laws 1939, ch. 164, § 41; 1941 Comp.,§54- _.. "commission" shall be-construed to be references to the 
1441; 1958 Comp., § 51-15-41; 2001, ch. 200, § 22. — secretary of state, See 8-4-7 NMSA 1978. — 

Bracketed material. — The bracketed material was The 2001 amendment, effective July 1k, 2001, sub- 
inserted by the compiler and is not part of the law. stituted “public okay commission” for "corporation 

Laws 2018, ch. 75, § 9 provided that as of July 1, 2013, commission", §«. 5 ie Th) 


the secretary of state, pursuant to N.M. const., Art. 11, f+ Ve i hey 


§ 19, shall assume responsibility for chartering corpora- ANNOTATIONS 

tions as provided by law, including the performance of the km. Jur od At LR. and CS. references, 22 144 
functions of the former corporations bureau of the pub- Am: Jur. 2d Corparitions §513. 

lic regulation commission, and that except for Subsection 19 C.J.S. Corporations § 901 et seq. 


D of 53-5-8 NMSA 1978, references to the "public regu- 
lation commission", "state corporation commission" or 


53-4-42. Legality declared; not in restraint of trade. 


No association, or method or act thereof which complies with these provisions shall be deemed 
a conspiracy or combination in restraint of trade or.an illegal monopoly, or.an attempt to lessen 
competition or fix prices arbitrarily, or to accomplish any improper or illegal purposes. « 


History: Laws 1939, ch. 164, § 42; 1941 Comp., § 54- Construction of § 1 of the Capper-Volstead Act (7 U.S.C. 
1442; 1953 Comp., § 51-15-42, § 291) authorizing persons engaged in production of agri- 
ANNOTATIONS ‘ cura prog te to apt together in association, 20 A.L.R. 


Am. Jur, 2d, A.L.R. and C.J.S, references. — 18 Am. 
Jur. 2d Cooperative Associations §§ 30, 34. 
53-4-43. Laws not applicable. 


No law of this state conflicting or inconsistent herewith shall, to the extent of the conflict or in- 
consistency be construed as applicable to associations formed hereunder. 


History: Laws 1989, ch. 164, § 43; 1941 Comp., § 54- 
1443; 1953 Comp,, § 51-15-43. 


53-4-44. Subsequent laws. 


No law of this state subsequent to these provisions shall be construed as amending or repeal- 
ing these provisions or any part thereof unless such amendment or,repeal is expressly stated 
therein. 


History: Laws 1939, ch. 164, § 44; 1941 Comp., § 54- 
1444; 1958 Comp., § 51-15-44. 


53-4-45. Taxation. 


Associations formed under Chapter 53, Article 4 NMSA 1978 and foreign corporations admitted 
under Section 53-4-41 NMSA 1978 to do business in this state shall pay an annual hicense fee of 
twenty dollars ($20.00). 


History: Laws 1939, ch. 164, § 45; 1941 Comp.,, § 54- ANNOTATIONS 
1445; 1953 Comp., § 51-15-45; Laws 19983, ch. 311, § 7. 

The 1993 amendment, BHeire July 1" 1993, Baber: Am. Jur, 2d, A.L.R, and C.J.S. references. — 19 Am. 
tuted "under Chapter 53, Article 4 NMSA 1978" for "here- Jur. 2d Corporations §$§ 2802, 2824, 2839. 


under", "53-4-41 NMSA 1978" for "41", and "twenty dol- 
lars ($20.00)" for "five dollars ($5.00)". 
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“ARTICLE 5 
Corporate Reports 

Sec. ey Sec. 
§3-5-1. Short title. 53-5-7.1. Canceled corporations stricken from public reg- 
53-5-2. Corporate and supplemental paCordi ulation commission [secretary of state] files, 
53-5-3. Public regulation commission [secretary of state] 53-5-8. Public regulation commission [secretary of state] 

to supply definitions. ~ ‘may furnish forms; Ne of information; 
53-5-4. Exempt corporations. penalty. 
§3-5-5. Corporate reports; affirmation; penalty. 53-5-9. Dormant corporations; statement in lieu of cor- 
53-5-6. Application for period of extension. porate report. 
53-5-7. Failure to file corporate reports; penalty. 53-5-10. Repealed. 


53-5-1. Short title. 


Chapter 53, Article 5 NMSA 1978 may be cited as the "Corporate Reports Act”. 


History: 1953 Comp., § 51-21-1, enacted by Laws 
1959, ch. 181, § 1; 1998, ch. 108, § 23. 

The 1998 amendment, effective January 1, 1999, sub- 
stituted "Chapter 53, Article 5 NMSA 1978" for.""This act" 
at. the beginning of the section. 


ANNOTATIONS 


Under the Model Business porpoTaGD Act," see 6 Nat. 
Res. J. 617 (1966). 

For comment, "Coal Twain in ae Western States: The 
Need for a Regional Tax Policy," see. 16 Nat. Res. J. 415 
(1976), 

For article, "1983 Amendments to the New Mexico Busi- 
ness Corporation Act and Related Statutes," see 14 N.M.L. 


Law reviews. — For note, "The Entry. and Regula- Rev. 371 (1984). 


tion of Foreign Corporations Under New Mexico Law and 


53-5-2. Corporate and supplemental reports. 


A. Pursuant to rules that the secretary of state adopts to implement this section, a domestic 
or foreign corporation that is not exempted shall file in the office of the secretary of state: within 
thirty days’after the date on which its certificate of incorporation or its certificate of authority, as 
the case may be, is issued by the secretary of state, and biennially thereafter on or before the fif- 
teenth day of the fourth month following the end of its taxable year, a corporate report in the form 
prescribed and furnished to the corporation not less than thirty days prior to such reporting date, 
by the secretary of state, and signed and sworn to by the chair of the board, president, vice presi- 
dent, secretary, principal accounting officer or authorized agent of the corporation, showing among 
other information prescribed by the secretary of state: 

(1) the current status of: 

(a) the name of the corporation; 

'(b) the mailing address and: 1) street address if within a municipality; or 2) rural 
route nee and box number or the geographical location, using well-known landmarks, if out- 
side a municipality, of the corporation's registered office in this state and the name of the agent 
upon whom process against the corporation may be served; 

(c) the names and addresses of all the directors and officers of the ROE POTHHOR and 
when the term of office of each expires; 

(d) the address of the corporation's principal place of business within the state and, if 
a foreign corporation, the address of its registered office in the state or country under the laws of 
which it is incorporated and the principal office of the corporation, if different from the registered 
office; and . 

(e) the date for the next annual meeting of the shareholders for the election of direc- 
tors; and 

(2) the corporation’ s taxpayer identification number issued by the revenue processing wide 
sion of the taxation and revenue department, 

B. When the secretary of state receives a report required to be filed by a corporation under the 
Corporate Reports Act, the secretary of state shall determine if the report conforms to the require- 
ments of this section. If the secretary of state finds that the report conforms, it shall be filed. If 
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the secretary of state finds that the report does not conform, the secretary of state shall promptly 
return the report to the corporation for any necessary corrections, in which event the penalties 
prescribed in the Corporate Reports Act for failure to file the report in the time provided shall not 
apply if the report is corrected and returned to the secretary of state within thirty days from the 
date on which it was mailed to the corporation by the secretary of state. 

C. The secretary of state may refuse to file a corporate report or a supplemental report received 
from a corporation that has not paid all fees, including penalties and interest due and payable, to 
the secretary of state at the time of filing. However, if the corporation and the secretary of state are 
engaged in any adversary proceeding over the assessment of any fees, the secretary of state shall 
file the report of the corporation upon its submission to the secretary of state. 

D. A supplemental report shall be filed with the secretary of state within thirty days if, after 
the filing of the corporate report required under the Corporate Reports Act, a change is made in: 

(1) the mailing address, street address, rural route number and box number or the geo- 
graphical location of its registered office in this state and the name of the agent upon whom pro- 
cess against the corporation may be served; 

(2) the name or address of any of the directors or officers of the corporation or the date 
when the term of office of each expires; or 

(3) its principal place of business within or without the state. 


History: 1953 Comp., § 51-21-1, enacted by Laws of Subsection A inserted "Pursuant to... this section," 
1978, ch. 9, § 1; 1979, ch. 181, § 1; 1983, ch. 304, § 4; substituted "biannually" for "annually" and inserted 
1989, ch. 386, § 1; 2001, ch. 200, § 27; 2003, ch. 318, § 5; "corporate" preceding "report" near the middle of the 
2018, ch. 35, § 1. introductory language, and inserted "chairman of the 

Cross references. — For filing fee, see 53-2-1 NMSA board" and "among other information prescribed by the 
1978. commission" near the end of the introductory language; 

For penalty for failure to file corporate reports, see 53- substituted "corporation" for "company" in Subpara- 
5-7 NMSA 1978. graph (c) of Paragraph (1) of Subsection A, substituted 

The 2018 amendment, effective July 1, 2018, changed "shareholders" for "stockholders" in Subparagraph (e) of 
the biennial report due date for certain corporations; and Paragraph (1), substituted "taxable" for "preceding fis- 
in Subsection A, after "the fifteenth day of the", deleted cal" and inserted "the following information for the re- 
"third" and added "fourth"; and replaced "public regula- porting period of the report" in the introductory language 
tion commission" or "commission" with "secretary of state" of Paragraph (2), rewrote Subparagraph (a) of Paragraph 
throughout the section. (2), substituted "reporting period" for. "preceding year" 

The 2008 amendment, effective July 1, 2003, deleted in Subparagraph (c) of Paragraph (2), substituted "au- 
“or franchise taxes" following "of any fees" in Subsection thorized shares" for "capital stock" in Subparagraph (e) 
C; inserted "and" following "rural route number" in Para- of Paragraph (2); inserted "state corporation" in the first 
graph D(1). Ate sentence of Subsection B; inserted "state corporation," 

The 2001 amendment, effective July 1, 2001, substi- substituted "may" for "shall," substituted "a corporate" 
tuted "public regulation commission" for "state corpora- for "an annual," and deleted “and franchise taxes" pre- 
tion commission” throughout the section; in Subsection ceding "including" in the first sentence of Subsection C, 
A, deleted "state corporation" preceding "commission" deleted "annual" preceding "report".in the last sentence 
in the preliminary language, substituted "the address of Subsection C; inserted "state corporation" and sub- 
of the corporation's principal place" for "the character stituted "corporate" for "annual" preceding "report" in 
of its business and the address of its principal place" in the introductory language of Subsection D; and deleted 
Paragraph (1)(d); in Subsection D, deleted Paragraph (1), Subsection E, which read: "No annual or supplemental 
which read "the name of the corporation", and renum- report required to be filed under this section shall be 
bered the remaining paragraphs accordingly, and deleted ‘deemed to have been filed if the fees accompanying the 
"the character of its business and" from the beginning of report have been paid by check, and which check is dis- 


Paragraph (3). honored upon presentation." 
The 1989 amendment, effective January 1, 1990, 

in Subsection A substituted all of the present language ANNOTATIONS 

of Subparagraph (1)(b) preceding "if outside a munici- Law reviews. — For article, "Attachment in New Mex- 

pality" for "the mailing address, and street address if ico - Part I," see 1 Nat. Res. J. 303 (1961). 

within a municipality, or a description of the geographi- For note, "The Entry and Regulation of Foreign 


cal location", deleted former Paragraph (2), which pro- Corporations Under New Mexico Law and Under the 


vided for reporting information on the number of shares, Model Business Corporation Act," see 6 Nat. Res. J. 617 
value and location of property, gross receipts and finan- (1966). : 

cial condition, and redesignated former Paragraph (3) For article, "1975 Amendments to the New Mexico Busi- 
as present Paragraph (2); and in Subsection D(2) sub- ness Corporations Act," see 6 N.M. L, Rev. 57 (1975). 
stituted "rural route number, box number or" for "or the Am. Jur. 2d, AI.R: and CJS, referencaln1ae 
description of", Am, Jur. 2d Corporations §§ 333, 339, 


The 1983 amendment, effective June 17, 1988, sub- : 
stituted the present catchline for "Annual and supple- 18, Cal-B: Comporations $, 542s 
mental corporate reports"; in the introductory language 
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53-5-3 CORPORATE REPORTS 53-5-5 
53-5-3. Public regulation commission [secretary of state] to supply 
definitions. 


The public regulation commission [secretary of state] shall prepare and make available with ap- 
propriate corporate report forms a list of definitions of corporate and financial terms used in the 
annual corporate reports. 


History: 1953 Comp., § 51-21-3, enacted by Laws "commission" shall be construed to be references to the 


1959, ch. 181, § 3;:2001, ch. 200,-§ 28. secretary of state. See 8-4-7 NMSA 1978. 
Bracketed material. — The bracketed material was The 2001 amendment, effective July 1, 2001, substi- 
inserted by the compiler and is not part of the law. tuted "Public regulation commission" for ‘Corporation 
Laws 2013, ch. 75, § 9 provided that as of.July 1, 2018, commission" throughout the section. 
the secretary of state; pursuant ‘to N.M. const., Art. 11, . 
§ 19, shall assume responsibility for chartering corpora- ANNOTATIONS 


tions as provided by law, including the performance of the 


functions of the former corporations bureau of the pub- of Foreign Corporations Under New Mexico Law and Un- 
lic regulation commission, and that except for Subsection der the Model Business Corporation Act," see 6 Nat. Res 
D of 53-5-8 NMSA 1978, references to the "public regu- J. 617 (1968). . Lirias 


lation commission", "state corporation commission" or 


Law reviews. — For note, "The Entry and Regulation 


53-5-4. Exempt corporations. 


The following corporations shall be exempt from filing a report pursuant to the Corporate Reports Act: 

A. state banks or insurance companies incorporated under the laws of New Mexico; 

B. insurance companies which are incorporated under the laws of the United States, other 
states or foreign countries, and which are licensed to transact business in the state of New Mexico; 

C. national banks; and 

D.. nonprofit corporations. 


History: 1953 Comp., § 51-21-4, enacted by Laws A financial corporation for the purposes of this act 
1959, ch. 181, § 4; 1969, ch. 154, § 1; 1977, ch. 103, § 4. is a corporation treated as a financial corporation for the 
purposes of the Gross Receipts and Compensating Tax Act 

ANNOTATIONS (Sections 7-9-1 to 7-9-90 NMSA 1978) and the former Bank- 


ing and Financial Corporations Tax Act (Sections 7-6-1 to 


l iation or- 
A capital stock building and loan association or 7-6-9 NMSA 1978) (see Corporate Income Tax Act, 7-2A-1 


ganized under the general corporation laws of this state , 
cannot be a bank within the meaning of this section and NMSA 1978 et seq.). If there is any doubt as to the status of 


is not exempt from the reporting requirements of 53-5-2 a corporation, the corporation commission (now secretary 
NMSA 1978, 1965 Op. Att'y Gen. No. 65-62. of state) may require the corporation to submit proof that it 

A mutual building and loan association is not a is being treated as a financial corporation by the bureau of 
bank within the meaning of this section and is not exempt revenue (now taxation and revenue department), 1970 Op. 


‘ : £ 53-5-2 NMSA 1978. Att'y Gen. No. 70-30 (rendered prior to 1977 amendment). 
in be Ae Gos ueeatt ; Am, Jur. 2d, A.L.R. and C.J.S. references. — 18 Am. 


Jur. 2d Corporations § 14. 


53-5-5. Corporate reports; affirmation; penalty. 


A. All reports required to be filed with the commission [secretary of state] pursuant to the Cor- 
porate Reports Act shall contain the following affirmation: "Under penalties of perjury, I declare 
and affirm that I have examined this report, including the accompanying schedules and state- 
ments, and that all statements contained therein are true and correct." 

B. Any person who makes and subscribes any report required under the Corporate Reports Act 
that contains a false statement, which statement is known to be false by such person, is guilty of 
perjury and upon conviction shall be punished as provided for in the perjury statutes of this state. 


History: 1978 Comp., § 53-5-5, enacted by Laws  - functions of the former corporations bureau of the public 
1979, ch. 181, § 2. regulation commission, and that except for Subsection D 

Bracketed material. — The bracketed material was of 53-5-8 NMSA 1978, references to the "public regulation 
inserted by the compiler and is not part of the law. commission", "state corporation commission" or "commis- 

Laws 20138, ch. 75, § 9 provided that as of July 1, 2013, sion" shall be construed to be references to the secretary 
the secretary of state, pursuant to N.M. const., Art, 11, of state, See 8-4-7 NMSA 1978, 
§ 19, shall assume responsibility for chartering corpora- Cross references, — For penalty for failure to file cor- 
tions as provided by law, including the performance of the porate reports, see 53-5-7 NMSA 1978. 

31 


© 2022 State of New Mexico. New Mexico Compilation Commission, All rights reserved, 


53-5-6 CORPORATIONS 53-5-7 


53-5-6. Application for period of extension. 


A. Acorporation may, upon application to the public regulation commission [secretary of state] 
by the date upon which a report is required to be filed under the Corporate Reports Act, petition 
the commission [secretary of state] for.an extension of time in which to file the required report. 

B. For good cause shown, the public regulation commission [secretary of state] may extend for 
no more than a total of twelve months the date on which any return required by the provisions of 
the Corporate Reports Act must be filed or the date on which the payment of any fee is required for 
a specific corporation subject to the Corporate Reports Act. No extension shall prevent the-accrual 
of interest as otherwise provided by law. ~ 

C. The public regulation commission [secretary ofistate] shall, ‘when an extension of time has 
been granted a corporation under the United States Internal Revenue Code of 1986 for the time in 
which to file a return, grant the corporation the same extension of time to file the required return 
and to pay the required fees and tax if a copy of the approved federal extension of time is attached 
to the corporation's annual report. No extension of time granted shall prevent the accrual of inter- 
est as otherwise provided by law. 

D. Nothing contained in this section shall prevent the collection of any tax, penalty or ‘interest 


due upon the failure of any corporation to submit the poured report. 


History: 1953 Comp., § 51-21-6, enacted by Laws 
1959, ch. 181, § 6; 1961, ch. 197, §.7; 1977, ch. 103, § 6; 
1979, ch. 181, § 3; 1989, ch. 102,.§ 1; 2001, ch, 200, § 29, 

Bracketed material. — The, bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2013, ch. 75, § 9 provided thatias of July 1,.2013, 
the secretary of state, pursuant to N.M. const., Art. 11, 
§ 19, shall assume responsibility for chartering corpora- 
tions as provided by law, including the performance of the 
functions of the former corporations bureau of the public 
regulation commission, and that except for Subsection D 


commission", "state corporation commission" or "commis- 
sion” shall be construed to be references to the secretary 
of state. See 8-4-7 NMSA 1978, 

Cross references. — For the United States Internal 
Revenue Code, see 26 U.S.C. § 1 et seq. 

The 2001 amendment, effective July 1, 2001, substi- 
tuted "public regulation commission" for,"state corpora- 
tion commission" throughout the section. 

The 1989 amendment, effective January 1, 1990, sub- 
stituted "by the date" for "not less than fifteen days prior 
to the date" in Subsection A and."state corporation com- 
mission" for "commission" throughout the section. 


of 53-5-8 NMSA 1978, references to the "public regulation 


53-5-7. Failure to file corporate reports; penalty. 


A. A domestic corporation required to file an annual corporate report; as provided in the Corpo- 
rate Reports Act, that fails to submit.the report within the time prescribed for a reporting period 
shall incur a civil penalty of two hundred dollars ($200) in addition to the fee for filing the report, 
such civil penalty to be paid upon filing the report. Sixty days after written notice of failure to file 
a report has been mailed to the corporation's mailing address as shown in the last corporate report 
filed with the secretary of state, the corporation shall have its certificate of incorporation canceled 
by the secretary without further proceedings, unless the report is filed and all fees and penalties 
are paid within that sixty-day period. 

B. A foreign corporation required to file an annual corporate report that fails to submit the re- 
port within the time prescribed for any reporting period shall incur a civil penalty of two hundred 
dollars ($200) in addition to the fee for filing the report. The civil penalty shall be paid upon filing 
the report. Sixty days after written notice of failure:to file a report has been mailed to-the corpo- 
ration's mailing address as shown in the last corporate report filed with the secretary of- state, 
the corporation shall have its certificate of authority to do business in this state canceled by the 
secretary without further proceedings, unless the report is filed and all fees and penalties are paid 
within that sixty-day period. Nothing in this section authorizes a forfeiture of the right or privilege 
of engaging in interstate commerce. 

C. A domestic or foreign corporation not exempted from filing a supplemental report, as. pro- 
vided in the Corporate Reports Act, that fails to submit the required report within the time pre- 
scribed for a reporting period shall incur a civil penalty of two hundred dollars ($200) in addition 
to the fee for filing the report, such civil penalty to be paid upon filing the report. 

D. An order of the secretary of state may be appealed to the district court of Santa Fe county 
within sixty days of the date it was issued by the secretary. 
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53-5-7.1 CORPORATE REPORTS 53-5-7.1 


K. Ifa report required under the Corporate Reports Act is mailed, the secretary of state shall 
deem the date shown on the postmark the date of submission when determining whether a filing 
is timely. 


History: 1953 Comp., § 51-21-7, enacted by Laws sentence of Subsection B, added "unless the report... 
1959, ch. 181, § 7; 1961, ch 63, § 1; 1967, ch. 252, § 2: sixty-day period." at the end of the second sentence of 
1969, ch. 22, § 3; 1977, ch. 103, § 7; 1979, ch. 181, § 4; Subsection B, deleted the former first three sentences 


1983, ch. 304, § 5; 1988, ch. 42, § 1; 2001, ch. 200, § 30; of Subsection D, which read: "Any domestic corporation 
20038, ch. 318, § 6; 2015, ch. 66, § 4. which fails to submit a corporate report required by the 
The 2015 amendment, effective July 1, 2015, autho- Corporate Reports Act for a period of one year shall have 
rized the secretary of state ‘to cancel certificates of incor- its name and its records stricken from the files of the com- 
poration when corporations fail to file corporate reports; mission after proceedings held pursuant to the Corporate 
changed "public regulation commission" to "secretary of Reports Act. The commission shall issue a notice of dis- 
state", and "commission" to "secretary" throughout the solution setting a date for hearing. Service of process and 
section; and in Subsection E, after "shall", deleted "allow notice of the proceeding shall be by certified mail to the 
three additional days when considering" and added "deem last known agent for service of process of the corporation," 
the date shown on", after "postmark", deleted "as", and af- and inserted "State Corporation" in Subsection E. 
ter "determining", deleted "if" and added "whether", 
The 2003 amendment, effective July 1, 2003, substi- ANNOTATIONS 


tuted "A" for "Every" at the beginning of Subsections A 
and C; substituted "two hundred dollars ($200)" for "one 
hundred dollars ($100)" following "civil penalty of" in Sub- 
sections A to C; substituted "and penalties" for "franchise 
taxes penalties and interest" following "and all fees" in 


Forfeitures not favored. — In view of the fact that 
forfeitures are not favored, as long as no detriment results 
to the public, statutes providing for forfeiture in case of 
an abuse of corporate powers or failure to carry out some 
statutory requirement, as the making and filing of annual 


Subsections A and B; substituted "the corporation's mail- reports, will be construed liberally. State v. Sunset. Ditch 
ing address" for "its registered agent and also to the prin- Co.. 1944-NMSC-004. 48 N.M. 17, 145 P.2d 219. 
cipal office of the corporation" following "been mailed to" Ritacr of forfoltite on corporation's pant acte 


in Subsection A; substituted "the corporation's mailing 
" u 1 - 

address as" for "a corporation's registered agent and also decree of specific performance in favor of a corporation on 

either to the principal office of the corporation in the state the ground that corporation, by its failure to file required 

or county under the laws of which it is incorporated or A reports, had forfeited right to transact business when it 

the principal office of the corporation as each address is negotiated for a lease, the petitioner was not entitled to 


following "been mailed to" in Subsection B. p aid of the court where the company's default was known 
* The 2001 amendment, effective July 1, 2001, inserted to petitioner or could have been ascertained through rea- 
public regulation" preceding "commission" in the second sonable diligence for presentation at time of the suit for 
sentence of Subsection A and in Subsection D; deleted "as specific performance. Ringle Dev. Corp. v. Town of Tome 
provided in the Corporate Reports Act" following "annual Land Grant, Inc., 1945-NMSC-024. 49 N.M. 192. 160 P.2d 
corporate report" in Subsection B; and substituted "pub- 441. : ‘ . : 

lic regulation commission" for "state corporation commis- Generally. — The corporation department (now secre- 


sion" in Subsections B and E, tary of state) of the corporation commission may continue, 


In a proceeding in nature of a bill of review to vacate a 


The 1988 amendment, effective May 18, 1988, cor- under the Corporate Reports Act of 1959, its practice of 

rected a misspelling in Subsection A and substituted forfeiting the right of corporations, both foreign and do- 
shall allow three additional days when considering the mestic, to transact business in this state if they fail to file 

postmark" for "shall use the date of the postmark" in Sub- their annual report by the due date. 1959-60 Op. Att'y 
section H.. Gen. No. 60-17. 

The 1983 amendment, effective June 17, 1983, sub- Law reviews. — For note, "The Entry and Regulation 
stituted "for any reporting period" for "in any year" in the of Foreign Corporations Under New Mexico Law and Un- 
first sentences of Subsections A and B and in Subsection der the Model Business Corporation Act," see 6 Nat. Res. 
C, substituted "one hundred dollars ($100)" for ."twenty- J, 617. (1966). $ 
five dollars ($25.00)" in the first sentence of Subsection For article, "How to Stand Still Without Really Trying: 
A, added the last sentence of Subsection A deleted "statu- A Critique of the New Mexico Administrative'Procedures 
tory" preceding "agent" near the beginning of the second Act," see 10 Nat. Res: J. 840 (1970), 
sentence of Subsection B, substituted "corporate" for "an- ‘Aci Jur, 2d, A.L.R. and C.J.S. references. — 18B 
nual" preceding "report" near the middle of the second Am. Jur. 2d Corporations §§ 1885, 1887, 1888, 2130. 
sentence of Subsection B, inserted "state corporation" 19.C.J,.S. Corporations § 542. 


preceding "commission" near the middle of the second 


53-5-7.1. Canceled corporations stricken from public regulation 
commission [secretary of state] files. 


A domestic corporation whose certificate of incorporation has been canceled by the public regu- 
lation commission [secretary of state] pursuant to Section 53-5-7 NMSA 1978 shall be stricken 
from the files of the commission [secretary of state] without further proceedings. A foreign corpora- 
tion whose certificate of authority to do business in the state has been canceled by the commission 
[secretary of state] pursuant to Section 53-5-7 NMSA 1978 shall be stricken from the files of the 
commission [secretary of state] without further proceedings. 
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53-5-8 CORPORATIONS 53-5-8 


’ History: Laws 2001, ch. 200, § 26. of 53-5-8 NMSA 1978, references to the "public regulation 

Bracketed material. — The bracketed material was commission", "state corporation commission" or "commis- 

inserted by the compiler and is not part of the law. sion" shall be construed to be references to the secretary 
Laws 2013, ch. 75, § 9 provided that as of July 1, 2013, of state. See 8-4-7 NMSA 1978. 

the secretary of state, pursuant to N.M. const., Art. 11, Effective dates. — Laws 2001, ch. 200, § 101 made 

§ 19, shall assume responsibility for chartering corpora- Laws 2001, ch, 200, § 26 effective July 1, 2001. 

tions as provided by law, including the performance of the Recompilations, — Laws 2001, ch. 200, § 26 was erro- 

functions of the former corporations bureau of the public neously compiled as 53-4-6.4 NMSA 1978 and was recom- 

regulation commission, and that except for Subsection D piled as 53-5-7.1 NMSA 1978. 


53-5-8. Public regulation commission [secretary of state] may furnish 
forms; release of information; penalty. | 


A. The public regulation commission [secretary of state] may, upon application, furnish the 
necessary blank forms used in the preparation of the annual corporate reports. 

B. The public regulation commission [secretary of state] shall provide pursuant to the provi- 
sions of the Public Records Act [Chapter 14, Article 3 NMSA 1978] for the retention, storage and 
destruction of annual corporate reports filed with the commission [secretary of state].: 

C. Information obtained from reports filed pursuant to the provisions of the Corporate Reports 
Act shall be made available to interested persons during proper hours, except that data contained 
in Paragraph (2) of Subsection A of Section 53-5-2 NMSA 1978 shall not be released ee in sta- 
tistical form classified to prevent identification of particular corporations. 

D. All reports required under the Corporate Reports Act may be used as evidence at any trial 
or hearing of the public regulation commission. ti 

K. All reports required under the Corporate Reports Act shall be made available to the revenue 
processing division of the taxation and revenue department upon written request and the revenue 
processing division shall be subject to the same restrictions upon revealing the information as are 
imposed by this section upon the public regulation commission [secretary of state]. | 

F. Any other state agency or department or United States agency or department upon written 
request to the public regulation commission [secretary of state] may examine reports filed with 
the commission |secretary of state] upon a showing that the corporate reports sought to be exam- 
ined are germane to an investigation being conducted by the petitioning agency or department, 
and any information revealed is subject to Subsection G of this section. 

G. Any person who releases information contrary to the provisions of this section is guilty of a 
misdemeanor and upon conviction shall be punished by a fine of not more than one thousand dollars 
($1,000) nor less than one hundred dollars ($100) or by imprisonment in the county jail not more 
than ninety days nor less than thirty days or by both fine and imprisonment in the discretion of the 
judge. 


History: 1953 Comp., § 51-21-8, enacted by Laws division shall be subject" for "bureau shall be subject"; 


1959, ch. 181, § 8; 1961, ch. 152, § 2; 1977, ch..103, § 8; and deleted "concerning the release of such information 
2001, ch, 200, § 31. contrary to law by any person in the requesting agency or 
Bracketed material. — The bracketed iaterial was department" from the end of Subsection F. © 
inserted by the compiler and is not part of the law, 
Laws 2013, ch. 75,°§ 9 provided that as of July 1, 2018, ANNOTATIONS 


the secretary of state, pursuant to N.M. const., Art. 11, 
§ 19, shall assume responsibility for chartering corpora- 
tions as provided by law, including the performance of the 
functions of the former corporations bureau of the public 
regulation commission, and that except for Subsection D 
of §3-5-8 NMSA 1978, references to the “public regulation 


commission’, state corporation commission" or "commis- 


sion" shall be construed to be references to the secretary of any court under the provisions of the act. 1959-60 Op. 
of state. See 8-4-7 NMSA 1978. \ : Att'y Gen. No. 60-244 (rendered under former law). 

The 2001 amendment, effective July 1, 2001, substi- Disclosing date of forfeiture for failure to pay 
tuted "public regulation commission" for "state corpora- franchise tax. — Analysis of 53-3-2 and 53-3-3 NMSA 
tion commission" in the section heading and Subsection ‘1978 (now 53-3-1 NMSA 1978) reflects that disclosure 

we t $ Uy " - " ! “ " 

A; inserted "public regulation" preceding "commission of the date of a corporation's forfeiture would in no way 
throughout the section; updated the internal reference in circumvent nor violate that which is confidential.The 
Subsection C; in Subsection E, substituted "the revenue date of forfeiture or reinstatement of a corporation's 


processing division of the taxation and revenue depart- right to do business in New Mexico for failure to pay 
ment" for "bureau of revenue" and "revenue processing ; 


Examination of reports filed prior to effective 

. date of act. — As to reports filed previous to the effective 
date of the Corporate Reports Act, the corporation com- 
mission (now secretary of state) has no power to permit 
the examination of such reports except under the circum- 

_ stances set out in 51-13-11, 1953 Comp. (repealed by Laws 

~ 1959, ch. 181, § 10), i.e., at a hearing of the commission or 
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53-5-9 PROFESSIONAL CORPORATIONS 


franchise tax is public information, may be disclosed 
to interested parties and is not part of 53-5-2B NMSA 
1978 data. 1968 Op. Att'y Gen. No, 68-104 (rendered un- 


53-5-10 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 18 Am. 
Jur. 2d Corporations § 15, 
19 C.J.S. Corporations § 542. 


der former law). 


53-5-9. Dormant corporations; statement in lieu of corporate report. 


A. Whenever a corporation is no longer engaged in active business in this state or in carrying 
out the purposes of its incorporation, two of its shareholders, directors or officers may unite in 
signing a statement to that effect; the statement shall be filed with the public regulation commis- 
sion [secretary of state] in lieu of the required corporate report. Upon the filing of this statement 
and the payment of all fees and penalties, the commission [secretary of state] is authorized to 
strike the name of the corporation from the list of active corporations in this state; but this action 
shall not be construed in any sense as a formal dissolution of the corporation and the corporation 
shall not be relieved thereby from any outstanding obligation. A dormant corporation may be fully 
revived by the resumption of active business and the filing of a corporate report. 

B. A dormant corporation may continue in dormant status by filing a statement of renewal ev- 
ery five.years to the effect that it is not engaged in active business in this state and is not carrying 
out the purposes of its incorporation. Sixty days after written notice of failure to file a statement of 
renewal has been mailed to its registered agent and also to the principal office of the corporation 
as shown in the last corporate report filed with the commission [secretary of state], the corpora- 
tion shall have its certificate of incorporation or authority canceled by the commission [secretary 
of state] without further proceedings unless the statement of renewal is filed and all fees are paid 


within that sixty-day period. 


History: 1953 Comp., § 51-21-9, enacted by Laws 
1959, ch. 181, §'9; 1983, ch. 304, § 6; 2001, ch. 200, § 32; 
2003; ch. 318, $7. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2013, ch: 75, $9 provided that as of July 1, 2013, 
the secretary of state, pursuant to N.M. const., Art. 11, 
§ 19; shall assume responsibility for chartering corpora- 
tions as provided by law, including the performance of the 
functions of the former corporations bureau of the public 
regulation commission, and that except for Subsection D 
of 53-5-8 NMSA 1978, references to the "public regulation 
commission”, “state corporation commission" or "commis- 
. sion" shall be construed to be references to the secretary 
of state, See 8-4-7 NMSA 1978. 

‘The' 2008 amendment, effective July 1, 2003, substi- 
tuted "and penalties" for "franchise taxes penalties and 
interest" following "ofall fees" in Subsection A. 

The 2001 amendment, effective July 1, 2001, substi- 
tuted "corporate report" for "annual report" in the sec- 
tion heading; in Subsection A, inserted "with the public 
regulation commission" in the first sentence, deleted 


53-5-10. Repealed. 


Repeals, — Laws 1993, ch. 318, § 6 repealed former 53- 
5-10 NMSA 1978, as enacted by Laws 1991, ch, 170, § 4, 
requiring any person.elected or appointed to a board of 
directors to file an affidavit with the corporation stating 


"state corporation" preceding "commission" in the second 
sentence, substituted "A dormant corporation may" for 
"Any corporation in this class may" in the third sentence, 
deleted "by provision of this section" from the end of the 
subsection; and substituted "A dormant corporation may 
continue in dormant status by" for "Any corporation in 
this class may continue in this class by" in Subsection B, 

The 1983 amendment, effective June 17, 1983, desig- 
nated the former section as present Subsection A, added 
Subsection B, substituted "of its shareholders" for "stock- 
holders" and deleted "thereof" following "officers," and 
substituted "corporate" for "annual" preceding "report in 
the first sentence of Subsection A, inserted "and the pay- 
ment of all fees, franchise taxes, penalties and interest" 
and inserted "state corporation" in the second sentence of 
Subsection A, and substituted "corporate" for "annual" in 
the last sentence of Subsection A. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 19 
C.J.S. Corporations § 542. 


that he consents to be a member of the board of directors, 
effective June 18, 1993. For provisions of former pection, 
see the 1992 NMSA 1978 on NMOneSource.com. 


| - ARTICLE 6 


Professional Corporations 


Sec. 
53-6-1. Purpose of act. 


Sec, 
5§8-6-2. Short title. 
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53-6-1 


Sec. 

53-6-8. 
53-6-4, 
53-6-5. 
53-6-6, 
53-6-7, 


Definitions. 

Incorporation. 

Purposes for which incorporated. 

Corporate name. 

Professional services through officers, employees, 
and agents. 


53-6-8. Professional relationships preserved. 


53-6-1. Purpose of act. 


CORPORATIONS 


53-6-14, 


53-6-1 


Sec. 

53-6-9. Issuance and transfer of shares. 

58-6-10. Sale and transfer of shares. 

58-6-11. Contingent purchase or redemption price. 
53-6-12. Disqualification; dissolution, 

53-6-13. Mergers or consolidations, 

Application to professional corporations, 


The purpose of this act [53-6-1 through 53-6-13 NMSA 1978] is to provide for the incorpora- 
tion of an individual, or group of individuals, to render the same professional service: to the 
public for which such individuals are required by law to be licensed or to obtain other legal 


authorization. 


History: 1953 Comp., § 51-22-1, enacted by Laws 
1963, ch. 16, § 1. 


ANNOTATIONS 


Liability of shareholder. — Nothing in Article 15 of 
the Business Corporation Act (53-15-1 through 53-15-4 
NMSA 1978) or this article permits rendering an indi- 
vidual judgment against a shareholder of a professional 
corporation based solely upon a failure of the corpora- 
tion to properly value the stock of the corporation. For 
that reason, such liability must be predicated on a theory 
outside the language of the statute. Morrow v. Cooper, 
1991-NMCA-108, 118 N.M. 246, 824 P.2d 1048. 

Fraud in the inducement in shareholder agree- 
ment of professional corporation. — Where there is 
fraud in the inducement to enter into a shareholder agree- 
ment, the contract is voidable, capable of being affirmed 
or rejected at the option of one of the parties, and remains 
in effect until the fraud by which the defrauded party 
had been induced to sign is discovered. Jones v. Augé, 
2015-NMCA-016, cert. denied, 2015-NMCERT-001, 

Where shareholder, without the knowledge of other 
shareholders, modified his shareholder employment 
agreement, putting in place a more generous deferred 
compensation package than the other shareholders, there 
is fraud in the inducement to enter into the contract and 
the contract is voidable, remaining in effect until the 
fraud is discovered, Jones v, Augé, 2015-NMCA-016, cert. 
denied, 2015-NMCERT-001. 

Punitive damages for breach of fiduciary du- 
ties. — Punitive damages are appropriate when an ac- 
tor willfully breaches fiduciary duties. Jones v, Augé, 
2015-NMCA-016, cert. denied, 2015-NMCERT-001. 

Where appellant shareholder, without the knowledge of 
other shareholders, modified his shareholder employment 
agreement, putting in place a more generous deferred 
compensation package than the other shareholders, over- 
paid himself by hundreds of thousands of dollars, failed 
to inform other shareholders of bonuses paid to himself 
without appropriate basis, controlled the shareholder al- 
location sheets that the shareholders used to track their 
compensation, failed to inform other shareholders of 
material facts and information relating to business and 
financial affairs, knowingly submitted incorrect infor- 
mation about his bonuses at shareholder meetings, and 
knowingly and intentionally paid himself bonuses to the 
substantial economic detriment of the other shareholders 
and the corporation itself, the award of punitive damages 
was appropriate. Jones v. Augé, 2015-NMCA-016, cert. de- 
nied, 2015-NMCERT-001. 

Contract reformation is a remedy for fraud and 
may form the basis for an award of punitive dam- 
ages, — Contract reformation is an equitable remedy by 
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which a court will modify a written agreement to reflect 
the actual intent of the parties, usually to correct fraud or 
mutual mistake in the writing; where a plaintiff has es- 
tablished a cause of action in equity and the wrongdoer’s 
misconduct is willful, wanton, malicious, reckless, fraudu- 
lent and in bad faith, punitive damages are allowable to 
do complete justice. Jones v. Augé, 2015-NMCA-016, cert. 
denied, 2015-NMCERT-001. 

Where appellant shareholder, without the knowledge 
of other shareholders, modified his shareholder employ- 
ment agreement, putting in place a more generous de- 
ferred compensation package than the other sharehold- 
ers, overpaid himself by hundreds of thousands of dollars, 
failed to inform other shareholders of bonuses, paid to 
himself without appropriate basis, controlled the share- 
holder allocation sheets that the shareholders -used to 
track their compensation, failed to inform other share- 
holders of material facts and information relating to busi- 
ness and financial affairs, knowingly submitted incorrect 
information about his bonuses at shareholder meetings, 
and knowingly and intentionally paid himself bonuses to 
the substantial economic detriment of the other share- 
holders and the corporation itself, appellees request to 
make all the shareholder agreements equal fell squarely 
within the definition of the equitable remedy of contract 
reformation, and the award of punitive damages was ap- 
propriate. Jones v. Augé, 2015-NMCA-016, cert. denied, 
2015-NMCERT-001. 

Provision of medical services by corporation con- 
trolled by non-physicians. — A corporation, organized 
and controlled by nonphysicians, may provide medical 
services to the general public through employed physi- 
cians, unless prohibited by statute or unless it exercises 
lay control of medical judgment or engages in lay exploita- 
tion of the medical profession in a manner prohibited by 
public policy. 1987 Op. Att'y Gen. No. 87-39. 

Law reviews. — For article, "The New Mexico Profes- 
sional Corporation," see 9 Nat. Res. J. 591 (1969). 

For article, "1983 Amendments to the New Mexico Busi- 
ness Corporation Act and Related Statutes," see 14 N.M.L. 
Rev. 371 (1984). . yt 

For note, "Legal Malpractice - Membership in a 
Professional Corporation Does Not Confer upon an 
Attorney-Shareholder a Limitation on Personal Liabil- 
ity for Attorney's Breach of Duty: Sanders, Bruin, Coll 
& Worley, P.A. v. McKay Oil Corp.," see 31 N.M.L. Rev. 
637 (2001), 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 18A 
Am, Jur. 2d Corporations §§ 192 to 195; 18B Am. Jur. 2d 
Corporations §§ 2043, 2120. 

Practice by attorneys and physicians as corporate enti- 
ties or associations under professional service corporation 
statutes, 4 A.L.R.3d 383. 
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53-6-2 PROFESSIONAL CORPORATIONS 53-6-5 


53-6-2. Short title. 


This act [53-6-1 through 53-6-13 NMSA 1978] may be cited as the "Professional Corporation 
Act". , 


History: 1953 Comp., § 51-22-2, enacted by Laws 
1963, ch. 16, § 2, 


53-6-3. Definitions. 


As used in this act [53-6-1 through 53-6-13 NMSA 1978]: 

A. "professional service" means any type of personal service to the public which requires, as a 
condition precedent to the rendering of such service, the obtaining of a license or other legal autho- 
rization and which, prior to the passage of the Professional Corporation Act and by reason of law, 
could not be performed by a corporation. The term includes, but is not necessarily limited to, the 
personal services rendered by certified public accountants, registered public accountants, chiro- 
practors, optometrists, dentists, osteopaths, podiatrists, architects, veterinarians, doctors of medi- 
cine, doctors of dentistry, physicians and surgeons, attorneys-at-law and life insurance agents; and 

B. "professional corporation" means a corporation which is organized under the Professional 
Corporation Act for the sole and specific purpose of rendering professional service and which has 
as its shareholders only individuals who themselves are licensed or otherwise legally authorized 
within this state to render the same professional service as the corporation. 


History: 1953 Comp., § 51-22-38, enacted by Laws 
1963, ch. 16, § 3. 


ANNOTATIONS 


Law reviews. — For article, "The New Mexico Profes- 
sional Corporation," see 9 Nat. Res. J. 591 (1969). 


53-6-4, Incorporation. 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 18A 
Am, Jur. 2d Corporations §§ 192 to 195; 18B Am. Jur. 2d 
Corporations §§ 2043, 2120. 


One or more individuals, each of whom is licensed to render a professional service, may incor- 
porate a professional corporation for pecuniary profit and become shareholders therein in the 
manner provided in the Business Corporation Act [Chapter 53, Articles 11 through 18 NMSA 
1978]. The Business Corporation Act applies to professional corporations. If the provisions of the 
Business Corporation Act conflict with the provisions of the Professional Corporation Act, the pro- 


visions of the Professional Corporation Act shall prevail. 


History: 1953 Comp., § 51-22-4, enacted by Laws 
1969, ch, 245, § 1. 


ANNOTATIONS 
Requirements for naming dentists' professional 
corporations. — Dentists may form a professional 


corporation for the practice of dentistry so long as the 
name of the corporation contains all of the names of the 


"professional corporation” or some other word or abbrevia- 
tion of a word authorized by 53-6-6 NMSA 1978. 1969 Op. 
Att'y Gen, No. 69-63. 

Am, Jur, 2d, A.L.R. and C.J.S. references. — 18 Am. 
Jur, 2d Corporations §§ 53, 54, 

Propriety, under state statutes or bar association or 
court rules, of formation of multistate law partnership or 
professional service corporation, 6 A.L.R.4th 1251, 


members of the professional corporation plus the words 18 C.J.S. Corporations § 25 et seq; 


53-6-5. Purposes for which incorporated. 


A professional corporation may be organized only for the purpose of rendering one specific type of 
professional service and services ancillary thereto and shall not engage in any business other than 
rendering the professional service which it was organized to render and services ancillary thereto; 
provided, however, that a professional corporation may own real and personal property necessary 
or appropriate for rendering the type of professional service it was organized to render and may 
invest its funds in real estate, mortgages, stocks, bonds and any other type of investments. 
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53-6-6 CORPORATIONS 53-6-8 


History: 1953 Comp., § 51-22-5, enacted by Laws Am. Jur. 2d, A.L.R. and C.J.S. references. — 18 Am. 
1963, ch. 16, § 5. Jur, 2d Corporations §§ 28, 30, 31; 18A Am. Jur. 2d Corpo- 
rations §§ 192 to 198. 


ANNOTATIONS » Propriety, under state statutes or bar association or 
Law reviews. — For article, "The New Mexico Profes- court rules, of formation of multistate law partnership or 
sional Corporation," see 9 Nat. Res. J. 591 (1969). professional service corporation, 6 A.L.R.4th 1251. 


18 C.J.S. Corporations § 28. 


53-6-6. Corporate name. 


The corporate name of a professional corporation shall contain the words "limited," "chartered," 
"professional association" or "professional corporation" or shall contain an abbreviation of those 
words. 


History: 1953 Comp,, § 51-22-6, enacted by Laws ANNOTATIONS 
1969, ch. 245, § 2. 
Compiler’s notes. — For requirements for naming 


dentists’ professional corporations, see notes to 53-6-4 
NMSA 1978. 


Law reviews. — For article, "The New Mexico Profes- 
sional Corporation," see 9 Nat. Res. J. 591 (1969). 


53-6-7, Professional services through officers, employees, 
and agents. 


A professional corporation shall render professional services only through its officers, employ- 
ees and agents who are duly licensed or otherwise legally authorized to render such professional 
services; provided, however, this section shall not be interpreted to include in the term "employee", 
clerks, secretaries, bookkeepers, technicians and other assistants who are not usually and ordinar- 
ily considered by custom and practice to be rendering professional services to the public for which 
the license is required. 


History: 1953 Comp., § 51-22-7, enacted by Laws Am. Jur, 2d, A.L.R. and C.J.S. references. — Propri- 
1968, ch. 16, § 7. ety, under state statutes or bar association or court rules, 
of formation of multistate law partnership or professional 

ANNOTATIONS service corporation, 6 A.L.R.4th 1251. 


Law reviews. — For article, "The New Mexico Profes- 
sional Corporation," seé 9 Nat. Res. J.591 (1969). 


53-6-8. Professional relationships preserved. 


The Professional Corporation Act does not modify the legal relationships, including confidential 
relationships, between a person performing professional services and the client or patient who 
receives such services; but the liability of shareholders shall be otherwise limited as provided in 
the Business Corporation Act [Chapter 53, Articles 11 through 18 NMSA 1978} and as otherwise 
provided by law. 


History: 1953 Comp., § 51-22-8, enacted by Laws Attorney-Shareholder a Limitation on Personal Liability 


1969, ch. 2465, § 3. , for Attorney's Breach of Duty: Sanders, Bruin, Coll & Wor- 
, ley, R.A. v. McKay Oil Corporation," pee 31 .N.M.L. Rev. 637 
ANNOTATIONS (5001), 
Liability of attorney shareholder. — Shareholder Am. Jur, 2d, A.L.R. and C.J.S. references, — 81 Am. 
or membership status within a professional corporation Jur, 2d Witnesses § 285 et seq. 
is not intended to confer upon an attorney protection from What constitutes professional services within meaning 
individual liability for the attorney's own negligence or of statute preserving individual liability of professional 
personal breach of duty, Sanders, Bruin, Coll & Worley, employees of professional corporation, association, or 
PA, v. McKay Oil Corp., 1997-NMSC-030, 123 N.M. 457, partnership, 31 A.L.R.4th 898. or 
943 P2d 104. Professional corporation stockholders’ nonmalpractice 
Law reviews. — For article, "The New Mexico Profes- liability, 50 A-L.R.4th 1276. 
sional Corporation," see 9 Nat. Res. J, 591 (1969). 7A C.J.S, Attorney and Client §§ 131,132; 70 C.d.S, Phy- 
For note, "Legal Malpractice - Membership in a Sicians and Surgeons §§ 26, 27. 


Professional Corporation Does Not Confer upon an 
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53-6-9 PROFESSIONAL CORPORATIONS 53-6-11 


53-6-9. Issuance and transfer of shares. 


Shares of stock of a professional corporation shall be issued and transferred only to persons who 
are duly licensed or legally authorized to render the professional service for which the corporation 
is organized, but such shares may be transferred: . 

A. by operation of law to persons or legal entities not so licensed or authorized, subject to the 
requirements of the Professional Corporation Act; 

B. toa revocable trust the grantor of which is such a duly licensed or authorized person, pro- 
vided that the trust contains provisions that require the trustee, upon the grantor's death or dis- 
qualification to render the professional service for which the grantor was licensed or authorized, to 
dispose of the shares as otherwise provided in the Professional Corporation Act; and 

C.. to a tax-qualified employee benefit plan established for the exclusive benefit of the profes- 
sional corporation's employees, provided that the plan's trustee is required to dispose of the trust's 
shares as provided in the Professional Corporation Act before transfer or distribution of the shares 
to beneficiaries of or participants in the plan who are not duly licensed or authorized to render the 
professional service for which the corporation is organized. 


History: 1953 Comp., § 51-22-9, enacted by Laws Issues pertaining to ownership of professional corpora- 
1969, ch. 245, § 4; 1983, ch. 304, § 7.. tion\as affected by resignation from corporate practice by 
The 1983 amendment, effective June 17, 1983, desig- active shareholder, 32 A.L.R.4th 921, 
nated Subsection A and added Subsections B and C. 18 C.J.S. Corporations §§ 129 to 143. . 
ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 18 Am. 
Jur, 2d Corporations § 21; 18A Am. Jur, 2d §§ 381, 382, 
681, 709, 733, 735. 


53-6-10. Sale and transfer of shares. 


A. The articles of incorporation of any professional corporation shall provide for the purchase 
by the corporation, its shareholders, or any person duly licensed or authorized to render the ser- 
vice for which the corporation is organized, of all shares of its stock: 

(1) held by any person who’ shall have become disqualified to render the professional ser- 
vice for which he was licensed or authorized; or . 

(2) which devolve by operation of law upon any person or legal entity not licensed or au- 
thorized. 

B. Any purchase of shares under Paragraph (1) of Subsection A shall be-effected within a pe- 
riod of thirty days after establishment of the disqualification. Any purchase of shares under Para- 
graph (2) of Subsection A shall be effected within eight months from the date of devolution. Any 
shares held in violation of such provisions may be cancelled by action of the board of directors. 


History: 1953 Comp., § 51-22-10, enacted by Laws Am. Jur, 2d, A.L.R. and C.J.S. references. — 18B 
1969, ch. 245, § 5. Am. Jur. 2d Corporations §§ 1802 to 1809, 1812 to 1814. 
Construction and application of provision restricting 
ANNOTATIONS sale or transfer of corporate stock, 2 A.L.R.2d 745. 


Law reviews. — For article, "The New Mexico Profes- Validity of restrictions on alienation or transfer of cor- 


. rte porate stock, 61 A.L.R.2d 1318. 
sional Corporation," see 9 Nat. Res. J. 591 (1969), 18 C.J.8. Corporations §§ 217 to 292. 


53-6-11. Contingent purchase or redemption price. 


If the articles of incorporation or the bylaws of a professional corporation fail to fix a price at 
which the corporation or its shareholders may purchase the shares of a deceased or disqualified 
shareholder, then the price for the shares shall be the book value of the shares as of the end of the 
month immediately preceding the death or disqualification of the shareholder. 


History: 1953 Comp., § 51-22-11, enacted by Laws | ANNOTATIONS 


EOE ates Ly TEE Che eet 8: Am, Jur. 2d, A.L.R. and C.J.S. references. — 18B 
Am. Jur. 2d Corporations §§ 1190, 1191. 
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53-6-12 CORPORATIONS .. 53-6-14 


53-6-12. Disqualification; dissolution. 


If any officer, shareholder, agent or employee of a professional corporation who has been ren- 
dering professional service to the public becomes legally disqualified to render the professional 
service within this state, or is elected to a public office that, pursuant to existing law, is a re- 
striction or limitation upon rendering of a professional service, or accepts employment that, 
pursuant to existing law, places restriction or limitations upon his continued rendering of the 
professional service, he shall sever all employment with, and financial interest in, the profes- 
sional corporation forthwith. A. professional corporation's failure to require compliance with this 
section shall constitute a ground for the forfeiture of its articles of incorporation and its dis- 
solution. When a professional corporation's failure to comply with this section is brought to the 
attention of the public regulation commission [secretary of state], the commission |secretary of 
state] shall certify to the attorney general that fact for appropriate action to dissolve the profes- 
sional corporation. | 


History: 1953 Comp., § 51-22-12, enacted by Laws commission", “state corporation commission" or "commis- 


1963, ch. 16, § 12; 2001, ch. 200, § 33. sion" shall be construed to be references to the secretary 
Bracketed material. — The bracketed material was of state. See 8-4-7 NMSA 1978. 

inserted by the compiler and is not’ part of the law. The 2001 amendment, effective July 1, 2001, substi- 
Laws 2013, ch. 75, § 9 provided that as of July 1, 2013, tuted "public regulation commission" for "state corpora- 

the secretary of state, pursuant to N.M. const., Art. 11, tion commission" in the third sentence. 


§ 19, shall assume responsibility for chartering corpora- 


tions as provided by law, including the performance of the ANNOTATIONS 

functions of the former corporations bureau of the public Am. Jur. 2d, A.L.R. and C.J.S. references. — 19 Am. 
regulation commission, and that except for Subsection D Jueeda Corpérations 88 2748, 2750 to 2752. 

of 53-5-8 NMSA 1978, references to the "public regulation 19 C.J.S. Corporations 8§ 811 to 882. 


53-6-13. Mergers or consolidations. 


A professional corporation shall consolidate or merge only with another domestic professional 
corporation organized to render the same specific professional service. 


History: 1953 Comp., § 51-22-18, enacted by Laws Propriety, under state statutes or bar association or 
1963, ch. 16, § 18; 1969, ch. 245, § 7. court rules, of formation of multistate law partnership or 
Severability. — Laws 1963, ch. 16, § 14, provided professional service corporation, 6 A.L.R.4th 1251. 
for the severability of the act if any part or application 19 C.J.S. Corporations §§ 792 to 810. 
thereof is held invalid. 
ANNOTATIONS 


Am, Jur, 2d, A.L.R. and C.J.S. references. — 19 Am. 
Jur, 2d Corporations §§ 2508, 2507, 2509 to 2512, 2514, 
2608 to 2615, 2618, 2621, 2628 to 2630. 


53-6-14, Application to professional corporations. 


The provisions of the Professional Corporation Act shall apply to all professional corporations 
chartered in New Mexico. Professional corporations heretofore incorporated shall be required to 
file any amendments to their articles of incorporation necessary to conform to the requirements 
of the Professional Corporation Act within eight months from the effective date of this act. Any 
professional corporation which shall not have filed any necessary amendments within such eight- 
month period shall be involuntarily dissolved in conformity with the provisions of the Business 
Corporation Act [Chapter 53, Articles 11 through 18 NMSA 1978]. 


History: 1953 Comp., § 51-22-14, enacted by Laws ANNOTATIONS 


1969, ch, 245, § 8. ‘ 
Compiler’s notes. — The phrase "this act" at the end _ Am, Jur, 2d, A.L.R. and C,J.S. references. — Propri- 
of the second sentence apparently means Laws 1969, ch. ety, under state statutes or bar association or court rules, 
245, which is compiled as 53-6-4, 53-6-6, 53-6-8, 53-6-9, of formation of multistate law partnership or professional 
53-6-10, 53-6-11, 53-6-13 and 53-6-14 NMSA 1978 and service corporation, 6 A.L.R.4th 1251. 


which was effective on April 3, 1969. 
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53-7-1 BUSINESS DEVELOPMENT CORPORATION 53-7-23 
ARTICLE 7 
Business Development Corporation 

Sec. Sec. 

53-7-1 to 53-7-17. Repealed. 53-7-32. Repealed. 

53-7-18. Repealed. 53-7-33. Repealed. 

53-7-19. Repealed. 53-7-34, Repealed. 

53-7-20. Repealed. 53-7-35. Repealed. 

53-7-21. Repealed. 53-7-36. Repealed. 

53-7-22. Repealed. 53-7-37. Repealed, 

53-7-23. Repealed. 53-7-38. Repealed. 

53-7-24. Repealed. 53-7-39. Repealed. 

53-7-25. Repealed. 53-7-40. Repealed. 

53-7-26. Repealed. 53-7-41. Repealed, 

53-7-27, Repealed. 53-7-42. Repealed. 

53-7-28. Repealed. 53-7-43. Repealed. 

53-7-29. Repealed. 53-7-44, Repealed. 

53-7-30. Repealed. 53-7-45. Repealed. 

53-7-31. Repealed. 53-7-46. Repealed. 


53-7-1 to 53-7-17. Repealed. 


Repeals. — Laws 1983, ch. 312, § 30, repealed 53-7-1 
to 53-7-17 NMSA 1978, relating to development credit 


53-7-18. Repealed. 
Repeals. — Laws 2005, ch. 184, § 2 repealed 53-7-18 


NMSA 1978, as enacted by Laws 1983, ch. 312, § 1, re- 
lating to the short title of the Business Development 


53-7-19. Repealed. 
Repeals. — Laws 2005, ch. 184, § 2 repealed 53-7-19 


NMSA 1978, as enacted by Laws 1983, ch. 312, § 2, re- 
lating to definitions, effective July 1, 2005, For provisions 


53-7-20. Repealed. 


Repeals. — Laws 2005, ch. 184, § 2 repealed 53-7-20 
NMSA 1978, as enacted by Laws 1983, ch. 312, § 3, relating 


53-7-21. Repealed. 


Repeals..— Laws 2005, ch. 184, § 2 repealed 53-7- 
21 NMSA 1978, as enacted by Laws 19838, ch. 312, § 4, 


53-7-22. Repealed. 


Repeals. — Laws 2005, ch. 184, § 2 repealed 53-7-22 
NMSA 1978,.as enacted by Laws, 1983, ch. 312, § 5, re- 
lating to corporation powers, effective July 1, 2005, For 


53-7-23. Repealed. 


Repeals. — Laws 2005, ch. 184, § 2 repealed 53-7-23 
NMSA 1978, as enacted by Laws 1988, ch. 312, § 6, re- 
lating to requirements for incorporation, effective July 1, 
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corporations, effective April 7, 1983. For present provi- 
sions, see 53-7-18 NMSA 1978 et seq. 


Corporation Act, effective July 1, 2005. For provisions/of 
former section, see the 2004 NMSA 1978 on NMOneS- 
ource.com. 


of former seskand see the 2004 NMSA 1978 on NMOneS- 
ource:com. 


to business development corporations, effective July 1; 
2005. see the 2004 NMSA 1978 on NMOneSource.com. 


relating to corporate purpose, effective July 1, 2005. see 
the 2004 NMSA 1978 on NMOneSource.com. 


provisions of former section, see the 2004 NMSA 1978 on 
NMOneSource.com. 


2005. For provisions of former section, see the 3004 NMSA 
1978 on NMOneSource.com. 
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53-7-24 


53-7-24. Repealed. 


Repeals. — Laws 2005, ch. 184, § 2 repealed 53-7-24 
NMSA 1978, as enacted by Laws 1988, ch. 312, § 7, re- 
lating to authorization to commence business, effective 


53-7-25. Repealed. 


Repeals. — Laws 2005, ch. 184, § 2 repealed 53-7-25 
NMSA 1978, as enacted by Laws 1983, ch, 312, § 8, re- 
lating to first annual meeting, effective July 1, 2005. For 


53-7-26. Repealed. 


Repeals. — Laws 2005, ch. 184, § 2 repealed 53-7-26 
NMSA 1978, as enacted by Laws 1988, ch. 312, § 9, re- 
lating to board of directors, effective July 1, 2005. For 


53-7-27. Repealed. 


Repeals. — Laws 2005, ch. 184, § 2 repealed 53-7-27 
NMSA 1978, as enacted by Laws 1983, ch. 312, § 10, relat- 
ing to board of directors elections, effective July 1, 2005. 


53-7-28. Repealed. 


Repeals, — Laws 2005, ch. 184, § 2 repealed 53-7-28 
NMSA 1978, as enacted by Laws 1988, ch. 30, § 1, relat- 
ing to limitation of liability, effective July 1, 2005. For 


53-7-29. Repealed. 


Repeals. — Laws 2005, ch. 184, § 2 repealed 53-7-29 
NMSA 1978, as enacted by Laws 1983, ch. 312, § 12, relat- 
ing to authorized capital stock, effective July 1, 2005. For 


53-7-30. Repealed. 


Repeals. — Laws 2005, ch. 184, § 2 repealed 53-7-30 
NMSA 1978, as enacted by Laws 1983, ch. 312, § 13, relat- 
ing to stockholders' exceptions from other laws, effective 


53-7-31. Repealed. 


Repeals. — Laws 2005, ch. 184, § 2 repealed 53-7-31 
NMSA 1978, as enacted by Laws 1983, ch. 312, § 14, relat- 
ing to application for membership, effective July 1, 2005. 


53-7-32. Repealed. 


Repeals. — Laws 2005, ch. 184, § 2 repealed 53-7-32 
NMSA 1978, as enacted by Laws 19838, ch. 312, § 15, relat- 
ing to duration of membership, effective July 1, 2005. For 


53-7-33. Repealed. 


Repeals. — Laws 2005, ch. 184, § 2 repealed 53-7-33 
NMSA 1978, as enacted by Laws 1983, ch. 312, § 16, relat- 
ing to loans to corporation by members, effective July 1, 
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53-7-33 


July 1, 2005. For provisions of former section, see the 2004 
NMSA 1978 on NMOneSource.com. 


provisions of former section, see the 2004 NMSA 1978 on 
NMOneSource.com. 


provisions of former section, see the 2004 NMSA 1978 on 
NMOneSource.com. 


For provisions of former section, see the 2004 NMSA 1978 
on NMOneSource.com. 


provisions of former section, see the 2004 NMSA 1978 on 
NMOneSource.com. 


provisions of former section, see the 2004 NMSA 1978 on 
NMOneSource.com. 


July 1, 2005. For provisions of former section, see the 2004 
NMSA 1978 on NMOneSource.com. 


For provisions of former section, see the 2004 NMSA 1978 
on NMOneSource.com. 


provisions of former section, see the 2004 NMSA 1978 on 
NMOneSource.com. 


2005. For provisions of former section, see the 2004 NMSA 
1978 on NMOneSource.com. 
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53-7-34 


53-7-34. Repealed. 


Repeals. — Laws 2005, ch. 184, § 2 repealed 53-7-34 
NMSA 1978, as enacted by Laws 1983, ch. 312, § 17, re- 
lating to powers of stockholders and members, effective 


53-7-35. Repealed. 


Repeals. — Laws 2005, ch. 184, § 2. repealed 53-7-35 
NMSA 1978, as enacted by Laws 1983, ch. 312, § 18, re- 
lating to amendment of articles of incorporation, effective 


53-7-36. Repealed. 


Repeals. — Laws 2005, ch. 184, § 2 repealed 53-7-36 
NMSA 1978, as enacted by Laws 1983, ch. 312, § 19, relat- 
ing to legislative amendments, effective July 1, 2005. For 


53-7-37. Repealed. 


Repeals. — Laws 2005, ch. 184, § 2 repealed 53-7- 
37 NMSA 1978, as enacted by Laws 1983, ch. 312, § 20, 
relating to earned surplus, effective July 1, 2005. For 


53-7-38. Repealed. 


Repeals. — Laws 2005, ch. 184, § 2 repealed 53-7-38 
NMSA 1978, as enacted by Laws 1983, ch. 312, § 21, relat- 
ing to depositories for funds, effective July 1, 2005. For 


53-7-39. Repealed. 


Repeals. — Laws 2005, ch. 184, § 2 repealed 53-7-39 
NMSA 1978, as enacted by Laws 1983, ch. 312, § 22, relat- 
ing to annual reports, effective July 1, 2005. For provisions 


53-7-40. Repealed. 


Repeals. — Laws 2005, ch. 184, § 2: repealed 53-7-40 
NMSA 1978, as enacted by Laws 1983, ch. 312, § 23, relat- 
ing to exemption from application of other laws, effective 


53-7-41. Repealed. 


Repeals. — Laws 2005, ch. 184, § 2 repealed 53-7-41 
NMSA 1978, as enacted by Laws 1983, ch. 312, § 24, relat- 
ing to duration of corporation, effective July 1, 2005. For 


53-7-42. Repealed. 


Repeals, — Laws 2005, ch. 184, § 2 repealed 53-7-42 
NMSA 1978, as enacted by Laws 1983, ch. 312, § 25, relat- 
ing to dissolution of corporation, effective July 1, 2005. For 


53-7-43. Repealed. 


Repeals. — Laws 2005, ch. 184, § 2 repealed 53-7-43 
NMSA 1978, as enacted by Laws 1983, ch. 312, § 26, re- 
lating to voidability of act, effective July 1,.2005. For 
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53-7-43 


July 1, 2005. For provisions of former section, see the 2004 
NMSA 1978 on NMOneSource.com. 


July 1, 2005, For provisions of former section, see the 2004 
NMSA 1978 on NMOneSource.com. 


provisions of former section, see the 2004 NMSA 1978 on 
NMOneSource.com. 


provisions of former section, see the 2004 NMSA 1978 on 
NMOneSource.com. 


provisions of former section, see the 2004 NMSA 1978 on 
NMOneSource.com. 


of former section, see the 2004 NMSA 1978 on'NMOneS- 
ource.com. 


July 1, 2005. For provisions of former section, see the 2004 
NMSA 1978 on NMOneSource.com. 


provisions of former section, see the 2004 NMSA 1978 on 
NMOneSource.com. 


provisions of former section, see the 2004 NMSA 1978 on 
NMOneSource.com. 


provisions of former section, see the 2004 NMSA 1978 on 
NMOneSource.com. 
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53-7-44 


53-7-44. Repealed. 
Repeals. — Laws 2005, ch. 184, § 2 repealed 53-7-44 


NMSA 1978, as enacted by Laws 1983, ch. 312, § 27, relat- 
ing to credit of state not pledged, effective July 1, 2005. 


53-7-45. Repealed. 


Repeals. — Laws 2005, ch. 184, § 2 repealed 53-7-45 
NMSA 1978, as enacted by Laws 1983, ch. 312, § 28, re- 


CORPORATIONS 


53-7A-3 


For provisions of former section, see the 2004 NMSA 1978 
on NMOneSource.com. 


effective July 1, 2005. For provisions of former section, see 
the 2004 NMSA 1978 on NMOneSource.com. 


lating to business development corporation fund creation, 


53-7-46. Repealed. 


Repeals. — Laws 2005, ch. 184, § 2 repealed 53-7-46 
NMSA 1978, as enacted by Laws 1988, ch. 312, § 29, re- 
lating to investment of fund, effective July 1, 2005. For 


ARTICLE 7A 


Economic Development Corporation 


provisions of former section, see the 2004 NMSA 1978 on 
NMOneSource.com. 


Sec. Sec. 

53-7A-1. Short title. 53-7A-4. Corporation; powers. 

53-7A-2. Purposes. 53-7A-5. Corporation; duties. 

53-7A-3. Corporation authorized; board of directors; or- 53-7A-6. Application of other laws, 
ganization; limitation of liability. 


53-7A-1. Short title. ' 
This act [53-7A-1 through 53-7A-6] may be cited as the "Economic Development Corporation Act". 


History: Laws 2003, ch. 183, § 1. 
Effective dates. — Laws 2003, ch. 183 contained no 
effective date provision, but, pursuant to N.M.. Const., 


art. IV, § 23, was effective June 20, 2003, 90 days after 
adjournment of the legislature. 


53-7A-2. Purposes. 


The purposes of the Economic Development Corporation Act are to: 

A. promote, stimulate, develop and advance business, prosperity, employment and economic 
welfare in the state and among its citizens; 

B. encourage and assist the location of new business and industry in this state and the reha- 
bilitation and expansion of existing business and industry; 

C. cooperate and act in conjunction with other organizations, public or private, in the promotion and 
advancement of industrial, commercial, agricultural and recreational developments in the state; and 

D. provide for the creation of a nonprofit corporation with the responsibility to work with com- 
munities throughout New Mexico in effectuating these purposes in a manner that can be quanti- 
fied and measured. 


Effective dates. — Laws 20038, ch. 183 contained no 
effective date provision, but, pursuant to N.M. Const., 
art. IV, § 23, was effective June 20, 2008, 90 days after 
adjournment of the legislature. 


History: Laws 2003, ch. 183, § 2. 


53-7A-3. Corporation authorized; board of directors; organization; 
limitation of liability. 


A. A nonprofit organization to provide economic development services to the state is autho- 
rized to be organized and formed under the provisions of the Nonprofit Corporation Act [Chap- 
ter 53, Article 8 NMSA 1978] and the Economic Development Corporation Act. 
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B. The corporation shall be governed by a board of directors composed of fifteen members as 
follows: 

(1) the secretary of economic development; 

(2) one economic development professional, appointed by the governor, from each regional 
planning district, provided that no more than four of the economic development professionals shall 
be members of the same political party; and 

(3) one professional businessperson, appointed by the governor, from each regional plan- 
ning district, provided that no more than four of the professional businesspersons shall be mem- 
bers of the same political party. 

C. The governor shall appoint a chair and the board of directors shall elect other officers as the 
board deems necessary. 

D. The board of directors shall adopt bylaws, in accordance with the provisions of the Nonprofit 
Corporation Act, governing the conduct of the corporation in the performance of its, duties under 
the Economic Development Corporation Act. / 

E. The board of directors shall hire a president who shall be the chief administrative officer of 
the corporation and be responsible for its operations. 

F.. A director, the president or another officer shall not be personally liable for any damages 
resulting from: 

(1) any negligent act or omission of an employee of the corporation; 

(2) . any negligent act or omission of another director or officer of the corporation; or 

(8) any action taken as a director or officer or a failure to take any action as a director or 
officer unless the director or officer has breached or failed to perform the duties of his office and 
the breach or failure to perform constitutes willful misconduct or recklessness. 


History: Laws 2008, ch. 183, § 3. art. IV, § 23, was effective June 20, 2003, 90 days after 
Effective dates. — Laws 2003, ch. 183 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


53-7A-4. Corporation; powers. 


The corporation shall have the powers conferred upon domestic nonprofit corporations by the 
Nonprofit Corporation Act [Chapter 53, Article 8 NMSA 1978] unless otherwise specified in the 
Economic Development Corporation Act and shall also have the power to: 

A. sue and be sued in its corporate name; 

B. purchase, take, receive or otherwise acquire; own, hold, dispose of or use; and otherwise deal 
in and with property, including an interest in or ownership of intangible personal property, intel- 
lectual property or technological innovations; 

C. sell, convey, pledge, exchange, transfer or otherwise dispose of its assets and properties for 
consideration upon terms and conditions that the corporation shall determine; 

D. make contracts, incur liabilities or borrow money at rates of interest that the ag et 
may determine; 

E. make and execute all contracts, agreements or instruments necessary or convenient in the 
exercise of the powers and functions granted the corporation by the Economic Development Cor- 
poration Act; 

F. receive and administer grants, contracts and private gifts; 

G. invest and reinvest its funds; 

H. conduct its activities, carry on its operations, have offices and exercise the powers granted 
by the Economic Development Corporation Act; 

I. employ officers and employees that it deems necessary, set their compensation and prescribe 
their duties; 

J. enter into agreements with insurance carriers to insure against any loss in connection with 
its operations; 

K. authorize retirement programs and other benefits for salaried officers and <q of the 
corporation; and 
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L. contract with economic development experts and other experts and consultants that may be 
required and to fix and pay their compensation. 


History: Laws 2003, ch, 183, § 4. art. IV, § 23, was effective June 20, 2003,.90 days after 
Effective dates. — Laws 2008, ch. 183 contained no adjournment of the legislature, 
effective date provision, but, pursuant to N.M. Const., 


53-7A-5. Corporation; duties. 


Pursuant to policies established by its board of directors and as directed by its president, the 
corporation shall: 

A. establish relationships with communities throughout New Mexico in order to oe Saas 
their economic development goals; 

B. work for those communities in poor UALne the ‘tpee of businesses and jobs that have been 
identified by the communities; 

C. solicit economic development funds from federal and ‘private sources; 

D. participate in economic development conferences and job fairs in el to siieats buki- 
nesses throughout the country and the world on the economic benefits and other attractions of 
New Mexico; 

E. sponsor such forums and conferences as are necessary in order to empower New Mexico 
businesses and citizens with those business skills needed to compete in a aa atk economy; 
and 

F. perform such other activities as are needed to further the purposes of the Economic Develop- 
ment Corporation Act. 


History: Laws 2003, ch. 183, § 5. art. IV, § 23, was effective June 20, 2003, 90 days after 
Effective dates, — Laws 2003, ch. 183 contained no adjournment of the legislature, 
effective date provision, but, pursuant to N.M. Const., 


53-7A-6. Application of other laws. 


A. The corporation formed pursuant to the Economic Development Corporation Act is separate 
and apart from the state and shall not be deemed an agency, public body or other political subdivi- 
sion of New Mexico for purposes of applying laws relating to personnel, procurement of goods and 
services, gross receipts tax, disposition or acquisition of property, capital outlays and per diem and 
mileage. 

B. Notwithstanding the provisions of the Open Meetings Act [Chapter 10, Article 15 NMSA 
1978], meetings of the corporation shall be closed to the public when proprietary technical or 
business information or any information regarding location or expansion of a business is dis- 
cussed. 

C. Information obtained by the corporation that is proprietary technical or business informa- 
tion or related to the possible relocation or expansion of a business shall be confidential and not 
subject to inspection pursuant to the Inspection of Public Records Act [Chapter 14, Article 2 NMSA 
1978]. 

D. The corporation, its officers, directors and employees shall be granted immunity from li- 
ability for any tort as provided in the Tort Claims Act [41-4-1 through 41-4-27 NMSA 1978] and 
may enter into agreements with insurance carriers to insure against a loss in connection with its 
operations even though the loss may be included among losses covered by the risk management 
fund of New Mexico. 


History: Laws 2003, ch. 183, § 6. art. IV, § 23, was effective June 20, 2003, 90 days after 
Effective dates. — Laws 2003, ch. 183 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M.,Const., 
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ARTICLE 7B 


New Mexico Research Applications 


Sec. 4 : Sec. | 
53-7B-1. Short title. 53-7B-5. » Research applications center; powers: 
53-7B-2. Purposes. 53-7B-6. Applicability of other laws. 
53-7B-3. Definitions. 53-7B-7, Annual audit and report. 
53-7B-4. Research applications center; formation; board 53-7B-8. Conflicts of interest. 
of directors; public access to meetings and 53-7B-9, Contracts involving public employees. 
minutes. 53-7B-10,. Transfer of technology; ownership of intellec- 


tual property. 


53-7B-1. Short title. . 


Sections 1 through 10 [53-7B-1 through 53-7B-10 NMSA 1978] of this act may be cited as the 
"New Mexico Research Applications Act". 


History: Laws 2009, ch. 66, § 1. technology research collaborative shall be transferred to 

Emergency clauses. — Laws 2009, ch. 66, § 16 con- the economic development department for the use of the 
tained an emergency clause and was approved April 2, research applications center and all existing contracts, 
2009. _ agreements ‘and obligations in effect for the technology re- 

Temporary provisions, — Laws 2009, ch. 66, § 14 pro- search collaborative shall be binding and effective on the 
vided that on April 2, 2009, all personnel, appropriations, economic development department. 


money, records, property, equipment and supplies of the 


53-7B-2. Purposes. 


The purposes of the New Mexico Research Applications Act are to: 

A. promote the public welfare and prosperity of the people of New Mexico; 

B: foster economic development in the area of intellectual property within New Mexico; 

C. attract investments that will drive technological innovations in New Mexico; 

D,. create high-value technology jobs in New Mexico with appropriately trained employees to 
fill such jobs; 

E. forge links, critical partnerships and collaboration among New Mexico's business communi- 
ties, universities, private foundations, national laboratories and government through the develop- 
ment of a research applications center; 

F.. ,support educational initiatives in science, technology, engineering and mathematics in the 
state to ensure the availability of the future work force igi to meet the goals of the New 
Mexico Research Applications Act; and » | 

G. ‘engage in cooperative ventures related to the use of research and development applica- 
tions, including the use of research and development applications'as a means of enhancing 
state and local resource development and: promoting innovative technological advances in the 
areas of economic, community and work force development; education; science; technology; en- 
gineering; mathematics; research and development; sp he nanbig e and health care, within New 
Mexico. 


History: Laws 2009, ch. 66, § 2. . Eniergency: clauses, —'Laws’2009, ch: 66, $°16. con: 
tained an emergency clause and was approved April 2, 
2009. 


53-7B-3. Definitions. 
As used in the New Mexico Research Applications Act: 


A. "board" means the board of directors of the research applications center; 
B. "department" means the economic development department; 
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C. "research applications center" means the nonprofit corporation created pursuant to the 
Nonprofit Corporation Act [Chapter 53, Article 8 NMSA 1978] and the New Mexico Research Ap- 
plications Act; 

D. "technological invetions" includes research, development, prototype assembly, manufac- 
turing, patenting, licensing, marketing and sale of inventions, ideas, practices, applications, pro- 
cesses, machines and technology and related property rights of all kinds; 

E. "university" means: 

(1) a New Mexico educational institution named in Article 12, Section 11 of the constitu- 
tion of New Mexico; 

(2) a community enlege organized pursuant to the Community College Act [Chapter 21, 
Article 13 NMSA 1978]; or 

(3) atechnical and vocational institute organized pursuant to the Technical and Vocational 
Institute Act [Chapter 21, Article 16 NMSA 1978]. 


History: Laws 2009, ch. 66, § 3. Emergency clauses. — Laws 2009, ch. 66, § 16 con- 
tained an emergency clause and was approved April 2, 
2009. 


53-7B-4. Research applications center; formation; board of directors; 
public access to meetings and minutes. | 


A. The department shall, pursuant to the Nonprofit Corporation Act [Chapter 53, Article 8 
NMSA 1978] and internal revenue service regulations pertaining to nonprofit corporations, incor- 
porate a corporation with the name "New Mexico research applications center"; provided that, if 
that name is not available, the department shall select another name that reflects the purposes of 
the New Mexico Research Applications Act. . 

B. The articles of incorporation shall include: 

(1) provisions for appointing the board pursuant to Subsection C of this section; 

(2) provisions requiring that board vacancies shall be filled by the appropriate appointing 
authority; 

(3) astatement that board members, subject to the availability of funds, shall receive per 
diem and mileage at the rate provided in the Per Diem and Mileage Act [10-8-1 through 10-8-8 
NMSA 1978] for nonsalaried public officers and shall receive no other POrnEBREALION; perquisite or 
allowance; 

(4) astatement that the corporation will have no members; 

(5) provisions that prohibit any board action inconsistent with fhe New Mexico Research 
Applications ‘Act; 

(6) provisions that prohibit the board from increasing the number of directors; 

(7) a plan of distribution of the assets remaining after dissolution or final liquidation of 
the corporation. The plan shall require that, after all liabilities and obligations are paid, all funds 
of the corporation shall be deposited in the general fund and all other assets shall be distributed 
to the department of finance and administration; and 

(8) any other provisions deemed necessary by the department to ensure compliance with 
the New Mexico Research Applications Act. 

C. The board of directors shall be appointed in a manner that reflects the Baneannins cul- 
tural and ethnic diversity of this state and provides for representation of the research institutions 
of this state. The board shall consist of twelve members with relevant experience or expertise 
in state government, local governments, businesses located in New Mexico, universities, private 
foundations, national laboratories or investments. The members shall be as follows: 

(1) the secretary of economic development; 

(2) the secretary of higher education; 

(3) the secretary of workforce solutions; 

(4) the chair of the New Mexico council of a presidents; 

(5) the governor's science advisor; 
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(6) amember appointed by the governor, who shall be a director of a national laboratory 
located in New Mexico; and 
(7) six members shall be appointed by the legislature as follows: 
(a) one member appointed by the speaker of the house of representatives, who shall 
represent the business community; 
(b) one member appointed by the aa leader of the house of representatives, who 
shall represent local governments; 
(c) one member appointed by the Hany leader of the house of representatives, who 
shall be a president of a New Mexico post-secondary public educational institution; 
(d) one member appointed by the president pro tempore of the senate, who shall have 
expertise in rural economic development; 
(e) one member appointed by the majority leader of the senate, who shall er exper- 
tise in venture capital; and 
(f) one member ten el by the minority leader of the senate, who shall have exper- 
tise in health care. 

D. ‘The appointed members shall serve terms of four years except that, of the initial appointees, 
the member appointed by the governor, the member appointed by the speaker of the house of rep- 
resentatives, the member appointed by the president pro tempore of the senate and the member 
appointed by the minority leader of the house of representatives shall be appointed for terms of 
two years. 

EK. The governor, with the advice and consent of the senate, shall appoint one of the members 
as chair of the board. Board members may designate an alternate from within their organization 
or area of expertise to represent their interest, if approved by the appointing authority. 

F. All meetings, minutes of meetings and reports of the board, the research applications center 
and any corporations formed by the research applications center shall be available and open to the 
public, except that portion of meetings, minutes or reports in which business-sensitive informa- 
tion, as determined by the board, is discussed. Minutes of all meetings and reports of the research 
applications center and any corporations formed by the research applications center shall be pro- 
vided by the board to the legislative finance committee and any other interim or standing legisla- 
tive committees specified by the legislative finance committee within one month of the date of the 
meeting or date of the report. 

G. The’board shall hire a president who shall be the chief administrative officer of the research 
applications center. 


History: Laws 2009, ch. 66, § 4. Emergency clauses. — Laws 2009, ch. 66, § 16 con- 
tained an emergency clause and was approved April 2, 
2009, 


53-7B-5. Research applications center; powers. 


As directed by the board, the research applications center may: 

A. acquire, by lease or purchase, the land, buildings, facilities, improvements and A eM 
necessary to achieve the purposes of the New Mexico Research Applications Act; 

B. lease to any person any part or all of the land, buildings, facilities, improvements and equip- 
ment acquired pursuant to Subsection A of this section; 

C. ‘enter into contracts, joint powers agreements, memoranda of understanding and other 
agreements with public and private entities in order to carry out the purposes of the New Mexico 
Research Applications Act; 

D. incur liabilities or borrow money at rates of interest that the research applications center 
may determine; provided that: 

(1) any debt incurred shall be payable solely from the money available to the research ap- 
plications center and does not create an obligation or indebtedness of the state within the meaning 
of any constitutional provision; 

(2) no breach of any contractual obligation incurred pursuant to the New Mexico Research 
Applications Act shall impose a pecuniary liability or a charge upon the general credit or taxing 
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power of the state, and any.debt incurred is not a general obligation for which the state's full faith 
and credit is pledged; and 

(3) the research applications center shall not incur any debt greater hee one million dol- 
lars ($1,000,000) or for a term longer than eight months without the prior approval of the state 
board of finance; 

EK. enter into business arrangements to carry out tooliiiolodinit innovations with! one or more 
business entities, governmental entities, universities, private foundations, national “eign plat = or 
other persons; 

F. otherwise conduct, sponsor, finance and iat as necessary to further tichnolopital in- 
novations; 

G. purchase, take, receive or otherwise acquire; own; hold; dispose of; use; or otherwise deal in 
and with property, including an interest in or ownership of intangible personal property, intellec- 
tual property or technological innovations; 

H.- sell, convey, pledge, exchange, transfer or otherwise dispose of its assets anil properties for 
consideration upon terms and conditions that the board shall determine; 

I. solicit, receive and administer grants, bdotnacts and ets immer federal, state and private 
sources; 

J, invest and reinvest its funds; 

K. employ officers and employees that: it deems necessary, set their compensation and pre-. 
scribe their duties; 

.L. enter into Bey cemnenne with insurance carriers to insure against any hose in connection with 
its operations; 

M. authorize retirement programs and other benefits for salaried officers Sind employees; 

N. create such enterprise funds, revolving funds or other financial arrangements as it deems 
necessary to carry out the purposes of the New Mexico Research Applications Act; and 

O. enter into license agreements and contracts involving intellectual property and technologi- 
cal innovations, including agreements for patents, copyrights, franchises and trademarks. 


History: Laws 2009, ch. 66,85. | Emergency clauses. — Laws 2009, ch. 66, § 16 con- 


tained an emergency clause and was approved April 2, 
2009. 


53-7B-6. Applicability of other laws. 


A. Except as otherwise provided in the New Mexico Research Applications Act, the research 
applications center shall not be deemed to be the state, or one of its agencies, instrumentalities, 
institutions or political subdivisions for the purpose of applying any other laws, including those 
relating to personnel, meetings of the board, gross receipts taxes, disposition or paguislianay of 
property, capital outlays, per diem and mileage and inspection of records. 

B. The research applications center shall be deemed: 

(1) an agency of the state when applying laws relating to the furnishing of goods and ser- 
vices by the research applications center to the state or any other agency, political subdivision or 
institution of the state; 

(2). a local public body, for purposes of the Procurement Code [13-1-28 through 13-1- 199 
NMSA 1978], except that the board may exempt a specific procurement from the application of the 
Procurement Code if it makes a finding that compliance with the Procurement Code would impede 
the purposes of the New Mexico Research Applications Act; and 

(3) a governmental entity for purposes of the Tort Claims Act [41-4-1 throne 41-4-27 
NMSA 1978]; provided that the research applications center may enter into agreements with in- 
surance carriers to insure against risk in connection with its operations even though the risk may 
be included among the risks covered by the Tort Claims Act. 


History: Laws 2009, ch. 66, § 6, Emergency clauses. — Laws 2009, ch. 66, § 16 con- 


tained an emergency clause and was saPRTOVS April 2, 
2009. 
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53-7B-7. Annual audit and report. 


A. , The board shall contract annually with an independent certified public accountant, ap- 
proved by the state auditor, to perform an examination, and audit of the accounts and books of 
the research applications center, including its receipts, disbursements, contracts, leases, sinking 
funds, investments and any other records and papers relating to its financial standing. The certi- 
fied public accountant shall make a determination as to whether the research applications center 
has complied with the provisions of the New Mexico Research Applications Act. The person per- 
forming the audit shall furnish copies of the audit report to the governor; the public regulation 
commission [secretary of state], where they shall be placed on file and made available for inspec- 
tion by the general public; and the legislative finance committee. 

B. An annual report of the activities during the previous fiscal year of the research applica- 
tions center shall be provided by the board to the legislative finance committee at least ninety 
days in advance of each regular legislative session. The report shall contain an operating budget 
for the current fiscal year, a proposed budget for the next fiscal year, a list of the present employee 
positions and the salaries paid for each position and a list of all contracts entered into during the 
past fiscal year and the current fiscal year to date and the amount expended to date under each 
contract. The legislative finance committee shall forward any report submitted to any interim or 
standing legislative committees as deemed appropriate. Upon request of the appropriate com- 
mittee, the board or the board of directors of any corporation formed by the research applications 
center shall appear before any interim or standing legislative committee to provide an accounting 
of all activities. 


History: Laws 2009, ch. 66, § 7. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2013, ch. 75, § 9 provided that as of July 1, 20138, 
the secretary of state, pursuant to N.M. const., Art. 11, 
§ 19, shall assume responsibility for chartering corpora- 


regulation commission, and that except for Subsection D 
of 53-5-8 NMSA 1978, references to the "public regulation 
commission’, "state corporation commission" or "commis- 
sion" shall be construed to be references to the secretary 
of state. See 8-4-7 NMSA 1978. 


Emergency clauses. — Laws 2009, ch. 66, § 16 con- 


tions as provided by law, including the performance of the tained an emergency clause and was approved April 2, 
functions of the former corporations bureau of the public 2009. 


53-7B-8. Conflicts of interest. 


A. If any director, officer or employee of the research applications center is interested directly 
or indirectly or is an officer or employee of or has any ownership interest in a legal entity inter- 
ested directly or indirectly in a contract or potential contract with the research applications center, 
except for any agency, instrumentality, institution or political subdivision of the state, the interest 
shall be disclosed to the board and shall be set forth in the minutes of the board. The director, of- 
ficer or employee having the interest shall not Beaune on behalf of the research applications 
center in the authorization of the contract. 

B. Any director, officer or employee of the research applications center shall enter into a non- 
disclosure agreement that at a minimum provides: 

(1) a clear description of confidential information that the research applications center 
may disclose to the director, officer or employee; 

(2) aclear description of the limitations on the use of confidential information by the direc- 
tor, officer or employee; » 

(8) aconfidentiality period that requires the director, officer or employee to hold confiden- 
tial information in confidence until that information becomes generally publicly known; 

(4) that the director, officer or employee shall be prohibited from acquiring an intellectual 


property right; 
(5) for the return of all confidential information to the research aonlivations center upon 
request; 


(6) remedies for unauthorized disclosure of confidential information under the nondisclo- 
sure agreement, which may provide for liquidated damages, specific performance or injunction 
against further disclosure or breach, in addition to all other remedies available at law or equity 
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to the research applications center for unauthorized disclosure of confidential information by the 
director, officer or employee; and , 

(7) for the award of reasonable attorney fees and costs: incurred by the research applica- 
tions center in seeking enforcement of the nondisclosure agreement, 

C. Nothing in this section shall prohibit an officer, director or employee of a financial institu- 
tion from participating as a member of the board in setting general policies of the research ap- 
plications center, nor shall any provision of this section be construed as prohibiting a financial 
institution of New Mexico from making loans guaranteed pursuant to the provisions of the New 
Mexico Research Applications Act because an officer, director or employee of the financial institu- 
tion serves as a member of the board. 


History: Laws 2009, ch. 66, § 8. Emergency clauses. — Laws 2009, ch. 66, § 16 con- 


tained an emergency clause and was. approved April 2, 
2009. 


53-7B-9. Contracts involving public employees.’ 


Except as provided in Section 10 of the New Mexico Research Applications Act, the research 
applications center shall not enter into any contract involving services or property of.a value in 
excess of twenty thousand. dollars ($20,000) with an employee of the state or one of its agencies, 
instrumentalities, institutions or political subdivisions or with a business in which the employee 
has a controlling interest unless the board makes a determination, in writing, that the employee: 

A. is employed by a university; 

B. is principally involved in research, public service, economic development or instruction; and 

C. is able to provide services that are not readily available from another person or-is able to 
provide services that are less expensive or of higher quality than are otherwise available. 


History: Laws 2009, ch. 66, § 9. Emergency clauses. — Laws 2009, ch. 66, § 16 con- 


tained an emergency ao and was approved April 2, 
2009. 


53-7B-10. Transfer of technology; ownership of intellectual property.. 


A. Notwithstanding the provisions of Section 9:[53-7B-9 NMSA 1978] of the New Mexico Re- 
search Applications Act, Section 10-16-7, 13-1-190, 21-1-17 or 21-1-35 NMSA 1978 or of any other 
statute, ordinance or policy regulating the conduct of public employees, an officer or employee 
of a university who is principally involved in research, public service, economic development or 
instruction may, subject to Subsection B of this section, apply to the secretary of economic devel- 
opment for permission to establish and maintain a substantial interest in a private entity that 
provides or receives equipment, material, supplies or services in connection with the research 
applications center in order to facilitate the transfer of technology developed by the officer or 
employee from the research applications center to mops es cia and industrial enterprises for eco- 
nomic development. 

B. The secretary of economic davelonEeRe may grant the permission only if all of the following 
conditions are met: 

(1) the employer of the officer or employee certifies to the secretary para the employer does 
not object to the proposed relationship; 

(2) the officer or employee prorides a ie fanten description of the officer's or employee's 
interest in the private entity; i 

(3) the nature of the OropOred. eee gin is fully described; 

(4) the officer or employee demonstrates, to the satisfaction of the secretary, that the pro- 
posed undertaking may benefit the economy of this state; 

(5) the officer or employee demonstrates to the satisfaction of the secretary that the pro- 
posed undertaking will not adversely affect research, public service or instructional activities at 
any educational institution; and 
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(6) the officer's or employee's interest in the private entity or benefit from the interest will 
not adversely affect any substantial state interest. . 

C, -An officer or employee of a,university who is principally involved in research, public service, 
economic development or instruction may develop, create or commercialize new intellectual prop- 
erty for the state and encourage new opportunities for business and increased jobs. Intellectual 
property created by an employee or agent of a university associated with the research applications 
center shall be owned by the university. Intellectual property created jointly shall be owned jointly. 
If the intellectual property is created using federal funds, the applicable federal laws and regula- 
tions shall govern the ownership. | 

D. The board may Sty policies for the implementation of this section. 


History: Laws 2009, ch. 66, § 10. . Emergency clauses, — Laws 2009, ch. 66, § 16 con- 
tained an emergency clause and was approved April 2, 
2009. 


ARTICLE 8 


Nonprofit Corporations 


Sec. wit 8 Sec. 
58-8-1. Short title. \ 53-8-41, Procedure for consolidation. 
53-8-2. Definitions. © 53-8-42. Adoption of merger or consolidation, 
§3-8-3. Applicability. 53-8-43. Articles of merger or consolidation. 
53-8-4, Purposes. + 53-8-44. Effect of merger or consolidation. 
53-8-5. General powers. 53-8-45. Merger or consolidation of domestic and foreign 
53-8-6. Defense of ultra vires. corporations. 
53-8-7. Corporate name. 53-8-46. Sale, lease, exchange or mortgage of assets. 
53-8-7.1. Reserved name. 53-8-47. Voluntary dissolution. 
53-8-8. Registered office and registered agent. 53-8-48, Distribution of assets. 
53-8-9. Change of registered office or registered agent. 53-8-49. Plan of distribution, 
§3-8-10. Service of process on corporation. 53-8-50, Revocation of voluntary dissolution proceedings. 
53-8-11. Members. §3-8-51. Articles of dissolution. 
53-8-12. Bylaws. 53-8-52, Filing of articles of dissolution. 
53-8-13. Meetings of members. 53-8-53. Revocation of certificate of incorporation. 
53-8-14, Notice of members' meetings; waiver. 53-8-54. Issuance of certificate of revocation. 
53-8-15. Voting. : aa 53-8-55. Jurisdiction of court to liquidate assets and af- 
53-8-16. Quorum. fairs of corporation. 
58-8-17. Board of directors. 53-8-56. Procedure in liquidation of corporation by court. 
53-8-18. Number and election of directors. -5§8-8-57. Qualification of receivers, . 
53-8-18.1. Repealed... ~ ,.,. 68-8-58,. Filing of claims in liquidation proceedings. 
53-8-19. Vacancy. : 58-8-59, Discontinuance of liquidation proceedings. 
§3-8-20. Quorum of directors. 58-8-60. Decree of involuntary dissolution. 
53-8-21. Committees. 58-8-61. Filing of decree of dissolution. 
53-8-22. Directors' meetings. 538-62. Deposits with state treasurer. 
53-8-23. Officers. 53-8-63. Survival of remedy after dissolution. 
53-8-24. Removal of officers. 53-8-64, Admission of foreign corporation. 
53-825, Liability. 5B 53-8-65. Powers of foreign corporation. 
53-8-25.1. Duties of directors. 58-8-66. Corporate name of foreign corporation. 
53-8-25.2. Liability of directors. 58-8-67. Change of name by foreign corporation, 
538-8-25.3. Nonprofit corporations; boards of directors; li- 538-8-68. Application for certificate of authority. 
ability; immunity. /58-8-69, Filing of application for certificate of authority. 

53-8-26. Indemnification of officers and directors. 53-8-70.. Effect of [certificate of] authority. 
53-8-27. Books and records. 53-8-71. Registered office and registered agent of foreign 
53-8-28. Shares of stock and dividends prohibited; ex- corporation. 

emption from franchise tax. '§8-8-72, Change of registered office or registered agent 
'§3-8-29. Loans to directors and officers, of foreign corporation. 
53-8-30. Incorporators. ' 58-8-73. Service of process on foreign corporation. 
53-8-31. Articles‘of incorporation. LX? §38-8-74. Repealed. 
53-8-32. Filing of articles of incorporation. 53-8-75. Merger of foreign corporation authorized to con- 
53-8-33. Effect of incorporation. _, , duct affairs in this state. 
53-8-34. Organization meetings. 53-8-76. Amended certificate of authority. 
§3-8-35. Right to amend articles of incorporation. 53-8-77. Withdrawal of foreign corporation. 
53-8-36. Procedure to amend articles of incorporation. §3-8-78. Filing of application for withdrawal. 
53-8-37. Articles of amendment. ) 53-8-79, Revocation of certificate of authority. 
53-8-38. Effectiveness of amendment. on 53-8-80. Issuance of certificate of revocation. 
53-8-39. Restated articles of incorporation. ' §8-8-81. Conducting affairs without certificate of au- 
53-8-40. Procedure for merger. i thority. 
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Sec. . 

53-8-82, Annual report. 

§3-8-83. Filing of annual report; initial report; supple- 
mental report; extension of time. 

58-8-84, Repealed. 

53-8-85. Fees for filing documents and issuing certifi. 
cates. 

§3-8-86. Recordkeeping. 

58-8-86.1, Fees of secretary of state; dishonored check; 
civil penalty; suspension of filing. 

53-8-87, Miscellaneous charges. 

53-8-88, Penalty imposed upon corporation. 

53-8-88.1. Dormant corporations; statement in lieu of an- 
nual report. 

§3-8-89, Reports; affirmation; penalty. 


53-8-1. Short title. 


Sec. 

§3-8-90. Authority to make refunds. 

53-8-91. Appeal from commission [secretary of state]. 

§3-8-92. Issuance of certificate of good standing and com- 
pliance, 


, .53-8-98, Certificates and certified copies to be received i in 


evidence. 

53-8-94. Forms’ to be furnished by corporation commis- 
sion [secretary of state]. 

53-8-95.. Greater voting requirements. 

53-8-96. Waiver of notice. 

53-8-97. Action by members or directors Westley a meet- 

ing. . 
53-8-98. Unauthorized assumption of corporate powers. 
53-8-99. Effect of repeal of prior acts. 


Chapter 58, Article 8 NMSA 1978 may be cited as the "Nonprofit Corporation Act". 


History: 1953 Comp., § 51-14-48, enacted by Laws 
1975, ch. 217, § 1; 1977, ch. 178, § 1; 1998, ch. 108, § 25. 

Cross references. — For exemption from franchise 
tax, see 53-8-28 NMSA 1978. 

For constitutional provision creating tax exempt prop- 
erty, see N.M. Const., art. VIII, § 3. 

For exemptions from income tax, see 7-2-4 NMSA 1978, 

The 1998 amendment, effective January 1, 1999, sub- 
stituted "Chapter 53, Article 8 NMSA 1978" for "Article 14 
of Chapter 51, NMSA 19538" at the beginning of the section. 


ANNOTATIONS 


Law reviews. — For article, "The Profitable Nonprofit 
Corporation: Business Activity and Tax Exemption Under 
Section 501(c)(3) of I.R.C.," see 1 N.M.L. Rev, 568 (1971). 


53-8-2. Definitions. 


For article, "1983 Amendments to the New Mexico Busi- 
ness Corporation Act and Related Statutes," see 14 N.M.L. 
Rev, 371 (1984), 

For note, "Corporate Law — Formulating and Applying a 
'Proper Purpose' Analysis to a Books and Records Inspec- 
tion Request — Schein v. N. Rio Arriba Elec, Coop., Inc.," 
see 28 N.M.L. Rev. 133 (1998). 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 15 Am. 
Jur. 2d Charities § 176; 18 Am. Jur. 2d Corporations § 32, 

7 C.J.S. Associations § 54. 


As used in the Nonprofit Corporation Act, unless the context otherwise requires: 

A. "corporation" or "domestic corporation" means a nonprofit corporation subject to the provi- 
sions of the Nonprofit Corporation Act, except a foreign corporation; 

B. "foreign corporation" means a nonprofit corporation organized under laws other than the 
laws of New Mexico for a purpose for which a corporation may be organized under the Nonprofit 


Corporation Act; 


C. "nonprofit corporation” means a corporation no part of the income or profit of which is dis- 


tributable to its members, directors or officers; 


D. "articles of incorporation" means the original or restated articles of incorporation or articles 
of consolidation and all amendments thereto, including articles of merger; 

E. "bylaws" means the code of rules adopted for the regulation or management of the affairs of 
the corporation, irrespective of the name by which such rules are designated; 

F. "member" means one having membership rights in a corporation in accordance with the 


provisions of its articles of incorporation or bylaws; 


G. "board of directors" means the group of persons vested with the management of the affairs 
of the corporation, irrespective of the name by which such group is designated; 
H. "insolvent" means inability of a corporation to pay its debts as they become due in the usual 


courBe of its aiteas; 


I. "commission" or "corporation commission" means the public regulation commission [secre- 


tary of state] or its delegate; 
J. "address" means: 


(1) the mailing address and the street address, if within a municipality; or 
(2), the mailing address and a rural route number and box number, if any, or the geograph- 
ical location, using well-known landmarks, if outside a municipality; - 
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K. "duplicate original" means a document that is signed or executed in duplicate; 
L. "delivery" means: 
(1) if personally served, the date documentation is received by the corporations bureau of 
the commission; and 
(2) if mailed to the commission [secretary of state], the date of the postmark plus three 
days, upon proof thereof by the party delivering the documentation; and 
M. "person" includes individuals, partnerships, corporations and other associations. 


History: 1953 Comp., § 51-14-44, enacted by Laws rules adopted" deleted "or names" preceding "by which 
1975, ch. 217, § 2; 1977, ch. 178, § 2; 1983, ch. 304, § 8; such rules are" in Subsection E; substituted "public regu- 


1989, ch, 294, § 1; 1998, ch, 108, § 26. lation" for "state corporation" near the end of Subsection 
Bracketed material. — The bracketed material was I; substituted "that" for "which" near the end of Subsec- 
inserted by the compiler and is not part of the law. tion K; and substituted "corporation bureau of the com- 
Laws 2013, ch, 75, § 9 provided that as of July 1, 2013, mission" for "commission's corporation department" near 
the secretary of state, pursuant to N.M. const., Art. 11, the end of Paragraph L(1). 
§ 19, shall assume responsibility for chartering corpora- The 1989 amendment, effective January 1, 1990, in 
tions as provided by law, including the performance of the Subsection J, added the paragraph designations, deleted 
functions of the former corporations bureau of the public "a recitation of" at the end of the introductory language, 
regulation commission, and that except for Subsection D in Paragraph (1) deleted "or post office box number" fol- 
of 53-5-8 NMSA 1978, references to the "public regulation lowing "mailing address" and "a description of" from the 
commission", "state corporation commission" or "commis- end of the paragraph, and, in Paragraph (2), inserted "the 
sion" shall be construed to be references to the secretary mailing address and a rural route number and box num- 
of state. See 8-4-7 NMSA 1978. ber, if any, or" and "using well-known landmarks"; and 
The 1998 amendment, effective January 1, 1999, de- added Subsection M, 
leted "the term" at the end of the introductory language; The 1983 amendment, effective June 17, 1983, added 
deleted "or purposes" preceding "for which a" near the "or its delegate" at the end of Subsection I and added Sub- 
middle of Subsection: B; deleted "or codes" preceding "of section L. 


53-8-3. Applicability. 


A. The provisions of the Nonprofit Corporation Act relating to domestic corporations apply to: 
(1) all corporations organized under that act; and 
_(2) all nonprofit corporations organized under any acts repealed by the Nonprofit Corpora- 
tion Act, for a purpose or purposes for which a corporation might be organized under that act. 
B. The provisions of the Nonprofit Corporation Act relating to foreign corporations apply to 
all foreign nonprofit corporations conducting affairs in New Mexico for a purpose or purposes for 
which a corporation might be organized under that act. 


History: 1953 Comp., § 51-14-45, enacted by Laws repealed 51-14-20 to 51-14-42, 1953 Comp., effective 
1975, ch, 217, § 3. July 1, 1976. 

Compiler’s notes. — For acts repealed by the Non- 
profit Corporation Act, see Laws 1975, ch. 217, § 98, which 


53-8-4,. Purposes. 


Corporations may be organized under the Nonprofit Corporation Act for any lawful purpose or 
purposes, including, without being limited to, any one or more of the following purposes: chari- 
table; benevolent; eleemosynary; educational; civic; patriotic; political; religious; social; fraternal; 
literary; cultural; athletic; scientific; agricultural; horticultural; animal husbandry; and profes- 
sional, commercial, industrial or trade association. 


History: 1953 Comp., § 51-14-46, enacted by Laws Am. Jur. 2d, A.L.R. and C.J.S, references. — 15 Am. 

1975, ch. 217, § 4. Jur. 2d Charities § 171, 178, 174, 176; 18A Am. Jur, 2d 
Corporations §§ 194, 195. 

ANNOTATIONS Implied power of corporation belonging to one of the 


three classes, religious, charitable or educational, to pro- 
mote, or to accept gifts for, objects which more appropri- 
ately pertain to the purposes of those in one of the other 
classes, 121 A.L.R. 1526. 

Nonprofit purposes and character which warrant cre- 


Prepaid group visual care program. — It would be 
legal to organize a nonprofit organization for a prepaid 
group visual care program under the laws of the state of 
New Mexico, despite the fact that no specific authoriza- 
tion has as yet been granted by way of legislative enact- 


-60 Op. Att! No. 59-156 devedhind. ation of nonprofit corporation, 16 A.L.R.2d 1345. 
eR 2m potty Gen. Ne Nasties tad 10 C.J.S. Beneficial Associations § 7; 18 C.J.S. Corpora- 
’ tions § 28. 
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53-8-5. General powers. i | r 


Each corporation shall have power to: 

A. have perpetual succession by its ee name unless a Teeea period of duration is stated 
in its article of incorporation; 

B. sue and be sued, complain and A pioaai in its corporate name; 

C. have a corporate seal which may be altered at pleasure, and to use the same by causing it, 
or a facsimile thereof, to be impressed or affixed or in any other manner reproduced, but failure to 
have or to affix a corporate seal does not affect the validity of any instrument or any action taken 
in pursuance thereof or in reliance thereon; 

D. purchase, take, receive, lease, take by gift, devise or bequest, or otherwise acquire, own, hold, 
improve, use and otherwise deal in and with real or personal property, or any interest therein, 
wherever situated; 

E. sell, convey, mortgage, pledge, lease, exchange, transfer and otherwise dispose of all or any 
part of its property and assets; 

F. lend money to its directors, officers and employees and otherwise casiat them; 

G. purchase, take, receive, subscribe for, or otherwise acquire, own, hold, vote, use, employ, sell, 
mortgage, lend, pledge, or otherwise dispose of, and otherwise use and deal in and. with, shares or 
other interests in, or obligations of, other domestic or foreign corporations, whether for profit or 
not for profit, associations, partnerships, limited partnerships or individuals, or direct or indirect 
obligations of the United States,.or of any other government, state, verrabony, governmental district 
or municipality or of any instrumentality thereof; 

H. make contracts and guarantees and incur liabilities, borrow money at such rates of interest 
as the corporation may determine, issue its notes, bonds and other obligations, and secure any of 
its obligations by mortgage or pledge of all or any of its property, franchises and income; 

I. lend money for its corporate purposes, invest and reinvest its funds, and take and hold real 
and personal property as security for the payment of funds so loaned or invested; 

J. conduct its affairs, carry on its operations, and have offices and exercise the powers granted 
by the Nonprofit Corporation Act in any state, territory, district or possession of the United States, 
or in any foreign country; ~ 

K. elect or appoint directors and define their duties and fix their compensation, if any; 

L. ' elect or appoint officers and agents of the corporation, who may be directors or members, 
and define their duties and fix their compensation; 

M. make and alter bylaws, not inconsistent with its articles of incorporation or with the laws of 
New Mexico, for the administration and regulation of the affairs of the corporation; 

N. unless otherwise provided in the articles of incorporation, make donations for the public 
welfare or for charitable, scientific or educational purposes; and in time of war to make donations 
in aid of war activities; 

O. pay pensions and establish pension plans, pension trusts, profit-sharing plans and. other 
incentive plans for any or all of its directors, officers and employees; 

P. cease its corporate activities and surrender its corporate franchise; and 

Q. have:and exercise all powers necessary or convenient to effect any or all of the purposes for 
which the corporation is organized. 


History: 1953 Comp., § 51-14-47, enacted by Laws preclude this, and provided further that the terms of such 


1975, ch. 217, § 5. lease provide a return reasonably in line with the value of 
the property leased and do not amount to a gift. 1957-58 
ANNOTATIONS Op. Att'y Gen. No. 57-256 (rendered under former law). 
Class actions. — A corporation's right to sue for relief Am, Jur, 2d, A.L.R. and C.J.S. references. — 18B 
as an entity and its right to sue for recovery for its indi- Am. Jur, 2d Corporations §§ 1990, 1991. - 
vidual members are not identical. O'Hare v. Valley Utils., Power and capacity of unincorporated association, 
Inc., 1976-NMCA-004, 89 N.M. 105, 547 P.2d 1147, rev'd lodge, society, or club to convey, transfer or encumber as- 
in part on other grounds, 1976-NMSC- 024, 89 N.M. 262, sociation property, 15 A.L.R.2d 1451. 
550 P.2d 274. Enforceability of subscription under conditional chari- 
Leases. — The eastern New Mexico state fair would table pledge, 97 A.L.R.3d 1054. 
have the authority to lease the property owned by it to Modern status: validity and effect of mortmain statutes, 
anyone and on such terms and conditions as it deems 6 A.L.R.4th 603. 
proper, provided that its articles of incorporation do not 19 C.J.S, Corporations s§ 564 to 739, 
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53-8-6. Defense of ultra vires. 


No act of a corporation and no conveyance or transfer of real or personal property to or by a cor- 
poration shall be invalid by reason of the fact that the corporation was without capacity or power 
to do the act or to make or receive the conveyance or transfer, but such lack of capacity or power 
may be. asserted: 

A. .ina proceeding by a member or a director against the corporation to enjoin the doing or con- 
tinuation of unauthorized acts, or the transfer of real or personal property by or to the corporation. 
If the unauthorized acts or transfer sought to be enjoined are being, or are to be, performed pursu- 
ant to any contract to which the corporation is a party, the court may, if all of the parties to the 
contract are parties to the proceeding and if it deems the same to be equitable, set aside and enjoin 
the performance of the contract, and in so doing may allow to the corporation or the other parties 
to the contract, as the case may be, compensation for the loss or damage sustained by either of 
them which may result from the action of the court in setting aside and enjoining the performance 
of the contract, but anticipated profits to be derived from the performance of the contract shall not 
be awarded by the court as a loss or damage sustained; or 

B. ina proceeding by the corporation, whether acting directly or through a receiver, trustee or 
other legal representative, or through members in a respresentative [representative] suit, against 
the officers or directors of the corporation for exceeding their authority. 


History: 1953 Comp., § 51-14-48, enacted by Laws 
1975, ch, 217, § 6. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 18B 
Am. Jur, 2d Corporations 8§ 1283 to 1340, 1990 to 2072. 
19 C.J.S. Corporations §§ 573 to 579. 


53-8-7. Corporate name. 


The corporate name and, if different, the name under which the corporation proposes to transact 
business in New Mexico shall not: 

A. contain any word or phrase that indicates or implies that it is organized for any purpose 
other than one or more of the purposes contained in its articles of incorporation; and 

B. be the same as, or confusingly similar to, the name of any corporation, whether for profit or 
not for profit, existing under the laws of New Mexico, or any foreign corporation, whether for profit 
or not for profit, authorized to transact business or conduct affairs in New Mexico, or a corporate 
name reserved or registered as permitted by the laws of New Mexico. 


History: 1953 Comp., § 51-14-49, enacted by Laws 
1975, ch. 217, § 7; 2021, ch. 68, § 1. 

The 2021 amendment, effective July 1, 2021, applied 
the provisions of this section to the name under which a 
corporation proposes to transact business in New Mexico 
if it is different than the corporate name; in the introduc- 
tory paragraph, after "The corporate name", added "and, if 
different, the name under which the corporation proposes 
to transact business in New Mexico shall not"; and in Sub- 
sections A and. B, deleted "shall not". 


ANNOTATIONS 


Similar name. — Fraternal organization was re- 
strained from holding itself out as the Masonic Grand 


53-8-7.1. Reserved name. 


Lodge, Colored for the jurisdiction of New Mexico and use 
of name "Free and Accepted Masons of New Mexico" and 
"A. F. and A. M. (Colored)" of New Mexico, which rendered 
it strikingly similar to other grand lodges, resulting in 
confusion and tending to deceive the public. Prince Hall 
Grand Lodge v. Most Worshipful King Solomon Grand 
Lodge, 1957-NMSC-011, 62 N.M. 255, 308 P.2d 581. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 18A 
Am. Jur. 2d Corporations $§ 273, 283. 

Right of charitable or religious association or corpora- 
tion to protection against use of same or similar name by 
another, 37 A.L.R.3d 277, 

18 C.J.S. Corporations §§ 98 to 105. 


A. The exclusive right to the use of a corporate name may be reserved by: 
(1) any person intending to organize a corporation under the Nonprofit Corporation Act; 
(2) any domestic corporation intending to change its name; 
(3) any foreign corporation intending to make application for a certificate of authority to 


conduct affairs in this state; 
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(4) any foreign corporation authorized to conduct affairs in this state and intending to 
change its name; or 

(5) any person intending to organize a foreign corporation and intending to have such cor- 
poration make application for a certificate of authority-to conduct affairs in this state. 

B. The reservation shall be made by filing with the commission [secretary of state] an applica- 
tion to reserve a specified corporate name, executed by the applicant. If the commission [secretary 
of state] finds that the name is available for corporate use, it shall reserve the name for the exclu- 
sive use of the applicant for a period of one hundred twenty days. 

C. ‘The right to the exclusive use of a specified corporate name so reserved may be transferred 
to any other person or corporation by filing in the office of the commission [secretary of state] a 
notice of transfer, executed by the applicant for whom the name was reserved, and specifying the 
name and address of the transferee. ii 


History: 1978 Comp., § 53-8-7.1, enacted by Laws as provided by law, including the performance of the func- 
1983, ch. 304, § 9. tions of the former corporations bureau of the public reg- 

Bracketed material. — The bracketed material was ulation commission, and that except for Subsection D of 
inserted by the compiler and is not part of the law. 58-5-8 NMSA 1978, references to the "public regulation 

Laws 2013,.ch. 75, § 9 provided that as of July 1, 2013, commission’, "state corporation commission" or "commis- 
the secretary of state, pursuant to N.M. const., Art, 11, § sion" shall he construed to be references to the secretary 
19, shall assume responsibility for chartering corporations of state. See 8-4-7 NMSA 1978, 


53-8-8. Registered office and registered agent. 


Each corporation shall have and continuously maintain in New Mexico: 

A. aregistered office which may be, but need not be, the same as its principal office; and 

B. aregistered agent, which agent may be either an individual resident in New Mexico whose 
business office is identical with such registered office, or a domestic corporation, whether for profit 
or not for profit, or a foreign corporation, whether for profit or not for profit, authorized to transact 
business or conduct affairs in New Mexico, having an office identical with such registered office. 


History: 1953 Comp., § 51-14-50, enacted by Laws 
1975, ch, 217, § 8, 


53-8-9. Change of registered office or registered agent. 


A. Acorporation may change its registered office or change its registered agent, or both, upon 
filing in the office of the public regulation commission [secretary of state] a statement setting forth: 
(1) the name of the corporation; , 
(2) the address of its then registered office; 
(3) if the address of its registered office be changed, the address to which the registered 
office.is to be changed; 
(4) the name of its then hegisferbd spent; 
(5) ifits registered agent be changed: 
(a) the name of its successor registered agent; and 
(b) «a statement executed by the successor registered agent in which the agent ac- 
knowledges acceptance of the appointment by the filing corporation as its registered agent, if the 
agent is an individual, or a statement executed by an authorized officer of a corporation that is 
the successor registered agent in which the officer acknowledges the corporation's acceptance of 
the appointment by the filing corporation as its registered agent, if the agent is a corporation; and 
(6) that the address of its registered office and the SP pseel of the office of its registered 
agent, as changed, will be identical. 

B, The statement pursuant to the provisions of Subsection A of nee section wial be executed 
by the corporation by an authorized officer of the corporation and delivered to the public regula- 
tion commission [secretary of state]. If the public regulation commission [secretary of state] finds 
that the statement conforms to the provisions of the Nonprofit Corporation Act, it shall file the 
statement in the office of the public regulation commission [secretary of state], and upon such 


58: 
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filing, the change of address of the registered office, or the appointment of a new registered agent, 
or both, as the case may be, shall become effective. 

C. Aregistered agent of a corporation may resign as agent upon filing a written notice of resigna- 
tion, including the original and a ‘copy, with the public regulation commission [secretary of state]. The 
copy may be a photocopy of the original after it was signed or a photocopy that is conformed to the 
original. The commission [secretary of state] shall mail an endorsed copy to the corporation in care of 
an officer, who is not the resigning registered agent, at the address of the officer as shown by the most 
recent annual report of the corporation. The appointment of the agent shall terminate upon the expira- 
tion of thirty days after receipt of the notice by the public regulation commission [secretary of state]. 

D. Ifthe registered agent'changes the street address of the registered agent's business office, 
the registered agent may change the street address of the registered office of any corporation for 
which the registered agent is the registered agent by notifying the corporation in writing of the 
change and signing, either manually or in fascimile, and delivering to the public regulation com- 
mission [secretary of state] for filing a statement that complies with the requirements of Subsec- 
tion A of this section and recites that the corporation has been notified of the change. 


History: 1953 Comp., § 51-14-51, enacted by Laws 
1975, ch, 217, § 9; 1977, ch. 178, § 3; 2003, ch. 318, § 8. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2013, ch. 75, § 9 provided that as of July 1, 2018, 
the secretary of state, pursuant to N.M. const., Art. 11, 
§ 19, shall assume responsibility for chartering corpora- 
tions as provided by law, including the performance of the 
functions of the former corporations bureau of the public 
regulation commission, and that except for Subsection D 
of 53-5-8 NMSA 1978, references to the "public regulation 
commission , "state corporation commission" or "commis- 


The 2003 amendment, effective July 1, 2003, substi- 
tuted "public regulation" for "corporation" following "office 
of the" in Subsection A, in Subparagraph A(5)(b), substi- 
tuted "a statement" for "an affidavit" at the beginning, 
substituted "the agent acknowledges" for "he acknowl- 
edges his" following "agent in which", substituted "a state- 
ment executed by an authorized officer" for "an affidavit 
executed by the president or vice president" following "an 
individual, or"; deleted Paragraph A(7) which read: "that 
such change was authorized by resolution duly adopted by 
its board of directors"; rewrote Subsections B and C; and 
added Subsection D. . 


sion" shall be construed to be references to the secretary: 
of state, See 8-4-7 NMSA 1978, 


53-8-10. Service of process on corporation. 


The registered agent appointed by a corporation shall be an agent of thie corporation upon whom 
any process, notice or demand required or permitted by law to be served upon the corporation may 
be served. Nothing in this section limits or affects the right to serve any process, notice or demand 
required or permitted by law to be served Upon a corporation in Buy other manner now or hereaf- 
ter permitted by law. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 19 Am. 
Jur, 2d Corporations §§ 2192 to 2214. 
19 C.J.S. Corporations §§ 721 to 735, 


History: 1953 Comp., § 51-14-52, enacted by Laws 
1975, ch. 217, § 10. 


53-8-11. Members. 


A corporation may have one or more classes of members or may have no members. If the corpo- 
ration has one or more classes of members, the designation of such class or classes, the manner of 
election or appointment and the qualifications and rights of the members of each class shall be set 
forth in the articles of incorporation or the bylaws. If the corporation has no members, that fact 
shall be set forth in the articles of incorporation or the bylaws. A corporation may issue certificates 
evidencing membership ateladlaes 


History: 1953 Comp., § 51-14-53, Decisis by Laws 
1975, ch. 217, §:11. : 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Right : 
of member of nonprofit association or corporation to 


possession, inspection, or use of Rey list,’ 37 
A.L.R.4th 1206. 
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53-8-12. Bylaws. 


A. The initial bylaws of a corporation shall be adopted by its board of directors. The power to 
alter, amend or repeal the bylaws or adopt new bylaws shall be vested in the board of directors un- 
less otherwise provided in the articles of incorporation or the bylaws. The bylaws may contain any 
provisions for the regulation and manpgement of the affairs of a eoxporation not inconsistent with 
law or the articles of incorporation. 

B. The initial bylaws and any subsequent verher whether by amendment, pacar or new 
adoption shall be executed by two authorized officers of the corporation. The bylaws in effect 
for the corporation shall be maintained at the corporation's principal office in New Mexico and 
shall be subject to inspection and copying by the public. If the most recently adopted bylaws 
are so maintained, they. shall not be void, notwithstanding any requirements of prior law. The 
corporation may charge a reasonable fee for copying its bylaws, not to exceed one dollar ($1.00) 


per page. 


History: 1953 Comp., § 51-14-54, enacted by Laws 
1975, ch. 217, § 12; 1977, ch. 178, § 4; 2003, ch. 318, § 9. 
The 2003 amendment, effective July 1, 2003, in Sub- 
section B, substituted "two authorized officers of the cor- 
poration” for "the corporation's chief officer and by its 
secretary or assistant secretary and filed with the com- 


commission" following "be executed by", and added the 
last three sentences. 


‘ ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 18A 
Am. Jur. 2d Corporations §§ 310 to 332. 


mission. Such bylaws shall be void until filed with the 18 C.J.8, Corporations §§ 111 to 121. 


53-8-13. Meetings of members. 


A. Meetings of members shall be held at such place, either within or without New Mexi¢o as 
may be provided in the bylaws. In the absence of any such provision, all meetings shall be held at 
the registered office of the corporation in New Mexico. 

B. An annual meeting of the members shall be held at such time as may be provided in the 
bylaws. If the annual meeting is not held within any thirteen-month period, the district court 
may, on the application of any member, order a meeting to be held. However, failure to hold 
the annual meeting at the designated time shall not work a forfeiture or dissolution of the 
corporation. 

C.. Special meetings of the members may be called by the president or by the board of directors. 
Special meetings of the members may also be called by such other officers or persons or number 
or proportion of members as may be provided in the articles of incorporation or the bylaws. In the 
absence of a provision fixing the number or proportion of members entitled to call a meeting, a 
special meeting of members may be called by members having one-twentieth of the votes entitled 
to be cast at such meeting. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 18A 
Am. Jur, 2d Corporations $§ 948 to 962; 18B Am. Jur. 2d 
Corporations §§ 1865 to 13867, 1436. 

18 C.J.S. Corporations §§ 362 to 396. 


History: 1953 Comp., § 51-14-55, enacted by Laws 
1975, ch. 217, § 13. 


53-8-14. Notice of members' meetings; waiver. : 


A, Unless otherwise provided in the articles of incorporation or the bylaws, written notice stat- 
ing the place, day and hour of the meeting and, in case of a special meeting, the purpose or pur- 
poses for which the meeting is called, shall be delivered not less than ten nor more than fifty days 
before the date of the meeting, either personally or by mail, by or at the direction of the president, 
or the secretary, or the officers or persons calling the meeting, to each member entitled to vote at 
the meeting. If mailed, the notice shall be deemed to be delivered when deposited in the United 
States mail addressed to the member at his address as it appears on the records of the corporation, 
with postage thereon prepaid. 
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B. Attendance at any meeting by a member shall constitute a waiver of notice of the meeting, 
except where a member attends a meeting for the expressed purpose of objecting to the transac- 
tion of any business because the meeting is not lawfully called or convened. 


History: 1953 Comp., § 51-14-56, enacted by Laws ANNOTATIONS 


1975, ch. 217, § 14. 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 18A 
Am. Jur, 2d Corporations §§ 963 to 985; 18B Am. Jur, 2d 
Corporations §§ 1368 to 1370, 1436. 
18 C.J.S. Corporations §§ 365 to 367. 


53-8-15. Voting. 


A. . The right of the members, or any class or classes of members, to vote may be limited, en- 
larged or denied to the extent specified in the articles of incorporation or the bylaws. Unless so 
limited, enlarged or denied, each member, regardless of class, shall be entitled to one vote on each 
matter submitted to a vote of members. 

B. A member entitled to vote may vote in person or, unless the articles of incorporation or the 
bylaws otherwise provide, may vote by proxy executed in writing by the member or by his duly 
authorized attorney-in-fact. No proxy shall be valid after eleven months from the date of its execu- 
tion, unless otherwise provided in the proxy. Where directors or officers are to be elected by mem- 
bers, the bylaws may provide that such elections may be conducted by mail. 

C. The articles of incorporation or the bylaws may provide that in all elections for directors 
every member entitled to vote shall have the right to cumulate his vote and to give one candidate 
a number of votes equal to his vote multiplied by the number of directors to be elected, or by dis- 
tributing such votes on the same principle among any number of candidates. 

D,. If a corporation has no members or its members have no right to vote, the directors shall 
have the sole voting power. 


History: 1953 Comp., § 51-14-57, enacted by Laws ANNOTATIONS 


ERE THER ED Am. Jur. 2d, A.L.R. and C.J.S. references. — 18A 
Am. Jur. 2d Corporations §§ 1004, 1006; 18B Am. Jur. 2d 
Corporations § 1379. 
18 C.J.S. Corporations §§ 375 to 394. 


53-8-16. Quorum. 


The bylaws may provide the number or percentage of members entitled to vote represented in 
person or by proxy, or the number or percentage of votes represented in person or by proxy, which 
shall constitute a quorum at a meeting of members. In the absence of any such provision, members 
holding one-tenth of the votes entitled to be cast on the matter to be voted upon represented in 
person or by proxy shall constitute a quorum. A majority of the votes entitled to be cast on a mat- 
ter to be voted upon by the members present or represented by proxy at a meeting at which a quo- 
rum is present shall be necessary for the adoption thereof unless a greater proportion is required 
by the Nonprofit. Corporation Act, the articles of incorporation or the bylaws. 


History: 1953 Comp., § 51-14-58, enacted by Laws ANNOTATIONS 


PRC UCEEDE AE Am, Jur. 2d, A.L.R. and C.J.S. references. — 18A 
Am. Jur. 2d Corporations §§ 993 to 998; 18B Am. Jur, 2d 
Corporations § 1372. 
18 C.J.S. Corporations § 370. 


eacail Salon idie hdieectons) 


The affairs of a corporation shall be managed by a board of directors. Directors need not be 
residents of New Mexico or members of the corporation unless the articles of incorporation or the 
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bylaws so require. The articles of incorporation or.the bylaws may prescribe other qualifications 


for directors. 


History: 1953 Comp., § 51-14-59, enacted by Laws 
1975, ch. 217, § 17. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 19 Am. 
Jur. 2d Corporations §§ 2259 to 2271. 
19 C.J.S. Corporations § 434 et seq. 


53-8-18. Number and election of directors. 


A. The number of directors of a corporation shall be not less than three. Subject to that limita- 
tion, the number of directors shall be fixed by, or determined in the manner provided in, the ar- 
ticles of incorporation or the bylaws. The number of directors may be increased or decreased from 
time to time by amendment to, or in the manner provided in, the articles of incorporation or the 
bylaws, unless the articles of incorporation provide that a change in the number of directors shall 
be made only by amendment of the articles of incorporation. No decrease in number shall have the 
effect of shortening the term of any incumbent director, If the number of directors is not fixed by, or 
determined in a manner provided in, the articles of incorporation or the bylaws, the Burnet shall 
be the same as that stated in the articles of incorporation. 

B. The directors constituting the first board of directors shall be named in the articles of incor- 
poration and shall hold office until the first annual election of directors or for such other period as 
may be specified in the articles of incorporation or the bylaws. Thereafter, directors shall be elected 
or appointed in the manner and for the terms provided in the articles of incorporation or the bylaws. 
In the absence of a provision fixing the term of office, the term of office of a director shall be one year. 

C. Directors may be divided into classes and the terms of office of the several classes need not 
be uniform. Each director shall hold office for the term for which he is elected or appointed and 
until his successor is elected or appointed and qualified. 

D. Adirector may be removed from office pursuant to any procedure provided in the articles of 
incorporation or the bylaws. 


History: 1953 Comp., § 51-14-60, enacted by Laws 
1975, ch. 217, § 18; 2001, ch. 200, § 37; 2003, ch. 318, § 
10. 

The 20038 amendment, effective July 1, 2003, deleted 
"except that the number of the first board of directors 
shall be fixed by the articles of incorporation" preceding 
"The number of" in Subsection A. 

The 2001 amendment, effective July 1, 2001, in Sub- 
section A, inserted "or determined in the manner provided 
in, the articles of incorporation" in the second sentence, 


53-8-18.1. Repealed. 


Repeals. — Laws 1993, ch. 318, § 6 repealed former 53- 


8-18.1 NMSA 1978, as enacted by Laws 1991, ch. 170, § © 


6, requiring any person elected or appointed to a board of 
directors to file an affidavit with the corporation stating 


53-8-19. Vacancy. 


inserted "or in the manner provided in, the articles of in- 
corporation or" in the third sentence, in the fifth sentence, 
substituted "If" for "In the absence of a bylaw fixing" and 
inserted "is not fixed by, or determined in a manner pro- 
vided in, the articles of incorporation or the bylaws". 


ANNOTATIONS a 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 18B 
Am. Jur. 2d Corporations § 1341. 
19 C.J.S. Corporations §§ 434 to 442. 


t 


that he consents to be a member of the board of directors, 
effective June 18, 1993. For provisions of former section, 
see the 1992 NMSA 1978 on. NMOneSource.com. 


A. Any vacancy occurring in the board of directors and any directorship to be filled by reason 
of an increase in the number of directors may be filled by the affirmative vote of a majority of the 
remaining directors, though less than a quorum of the board of directors, unless the articles of in- 
corporation or the bylaws provide that a vacancy or directorship so created shall be filled in some 
other manner, in which case such provision shall control. 

B. A director elected or appointed to fill a vacancy shall be elected or appointed for the unex- 
pired term of his predecessor in office. 
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C. Any directorship to be filled by reason of an increase in the number of directors may be filled 
by the board of directors for a term of office continuing only until the next election of directors. 


History: 1953 Comp., § 51-14-61, enacted by Laws 
1975, ch. 217, § 19. 


53-8-20. Quorum of directors. 


A. A majority of the number of directors fixed by the bylaws, or in the absence of a bylaw fixing 
the number of directors, then of the number stated in the.articles of incorporation, shall constitute 
a quorum for the transaction of business, unless otherwise provided in the articles of incorpora- 
tion or the bylaws; but in no event shall a quorum consist of less than one-third of the number of 
directors so fixed or stated. The act of the majority of the directors present at a meeting at which 
a quorum is present shall be the act of the board of directors, unless the act of a greater number is 
required by the Nonprofit Corporation Act, the articles of incorporation or the bylaws. 

B. A quorum, once attained at a meeting, shall-be deemed to continue until adjournment, not- 
withstanding the voluntary withdrawal of enough directors to leave less than a quorum. 


History: 1953.Comp., § 51-14-62, enacted by Laws __., ANNOTATIONS 


1975, ch. 217, § 20. 
nf ue Am. Jur. 2d, A.L.R. and C.J.S. references. — 18B 
Am, Jur. 2d Corporations §§ 1470 to 1474, 
19 C.J.S. Corporations § 438. 


53-8-21. Committees. 


If the articles of incorporation or the bylaws so provide, the board of directors, by resolution ad- 
opted by a majority of the directors in office, may designate and appoint one or more committees 
each of which shall consist of two or more directors. The committees, to the extent provided in the 
resolution, in the articles of incorporation or in the bylaws of the corporation, shall have and exer- 
cise all the authority of the board of directors, except that no committee shall have the authority of 
the board of directors in reference to amending, altering or repealing the bylaws; electing, appoint- 
ing or removing any member of any committee or any director or officer of the corporation; amend- 
ing the articles of incorporation, restating articles of incorporation, adopting a plan of merger or 
adopting a plan of consolidation with another corporation; authorizing the sale, lease, exchange or 
mortgage of all or substantially all of the property and assets of the corporation; authorizing the 
voluntary dissolution of the corporation or revoking proceedings therefor; adopting a plan for the 
distribution of the assets of the corporation; or amending, altering or repealing any resolution of 
the board of directors which by its terms provides that it shall not be amended, altered or repealed 
by the committee. The designation and appointment of any committee and the delegation thereto 
of authority shall not operate to relieve the board of directors, or any individual director, of any 
responsibility imposed upon it or him by law. 


History: 1953 Comp., § 51-14-63, enacted by Laws ANNOTATIONS 


TBP SpCHIANS, 8 2s Am. Jur. 2d, A.L.R. and C.J.S. references, — 18B 
Am. Jur. 2d Corporations §§ 1508 to 1518. 
19 C.J.S. Corporations §§ 473, 474. 


53-8-22. Directors' meetings. 


Meetings of the board of directors, regular or special, may be held either within or without New 
Mexico and upon such notice as the bylaws may prescribe. Attendance of a director at any meeting 
shall constitute a waiver of notice of the meeting except when a director attends a meeting for the 
express purpose of objecting to the transaction of any business because the meeting is not law- 
fully called or convened. Neither the business to be transacted at, nor the purpose of, any regular 
or special meeting of the board of directors need be specified in the notice or waiver of notice of 
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the meeting unless required by the bylaws. Except as otherwise restricted by the articles of incor- 
poration or bylaws, members of the board of directors or any committee designated thereby may 
participate in a meeting of the board or committee by means of a conference telephone or similar 
communications equipment by means of which all persons participating in the meeting can hear 
each other at the same time and participation by such means shall constitute presence in person 
at a meeting. 


History: 1953 Comp., § 51-14-64, enacted by Laws ANNOTATIONS 


1975, ch. 217, § 22; 1983, ch. 304, § 10. 
The 1983 anondment, afective dune 17, 1983, added Am. Jur. 2d, A.L.R. and C.J.S. references. — 18B 


Am. Jur, 2d Corporations § 1475. 


"unl i he bylaws" at the end of the’ thi 
unless required by the bylaws" a eend of the’ third “19 CAS. Corporations §§ 462 to 467, 


sentence and added the last sentence. 


53-8- 23. Officers. 


A. Every corporation ergallived under the Nonprofit Corporation Act shall have officers, with 
titles and duties as shall be stated in the bylaws or in a resolution of the board of directors which 
is not inconsistent with the bylaws, and as many officers as may be necessary to enable the corpo- 
ration to sign instruments required under the Nonprofit Corporation Act. One of the officers shall 
have the duty to record the proceedings of the meetings of the members and directors in a book to 
be kept for that purpose. In the absence of any provision, all officers shall be elected or appointed 
annually by the board of directors. If the bylaws so provide, ca two or more offices may be held by 
the same person. 

B. The articles of incorporation or the bylaws may provide that any one or more officers of the 
corporation shall be ex officio members of the board of directors. 

C. The officers of a corporation may be designated by such additional 4tl6e as may ue prgriaed 
in the articles of incorporation or the bylaws. 


History: 1953 Comp., § 51-14-65, enacted “6h Laws in such manner and for such terms not exceeding three 


1975, ch. 217, § 23; 1989, ch. 294, § 2. '» years as may be prescribed in the article of incorporation 
The 1989 amendment, effective January 1, 1990, in or the bylaws", and deleted "except the offices of president 

Subsection A, ‘substituted the present first two sentences and secretary" from the end of the last sentence. 

for the former first sentence, which read "The officers of a 

corporation shall consist of a president, one or more vice ' ANNOTATIONS 

presidents, a secretary, a treasurer and such other officers Am. Jur. 2d, A.L.R..and.C.J.S: references. 18B 

and assistant officers as may be deemed necessary, each Atay od Corporations. 1341. 

of whom shall be elected or appointed at such time and 19 C.J.S. Corporations §§ 433 to 553. 


53-8-24. Removal of officers. 


Any officer elected or appointed may be removed by the persons authorized. to elect or appoint 
the officer whenever, in their judgment, the best interest of the corporation will be served thereby. 
The removal of an officer shall be without prejudice to the contract rights, if any, of the officer so 
removed. Election or appointment of an officer or agent shall not of itself create contract rights. 


History: 1953 Comp., § 51-14-66, Say by Laws ANNOTATIONS 


1975, ch. 217, § 24. 
. . Am. Jur. 2d, A.L.R. and C.J.S. references. — 18B 
Am. Jur. 2d Corporations § 1341. 
19 C.J.S. Corporations §§ 454 to 457. 


53-8-25. Liability. 


The directors, officers, employees and members of the corporation shall not be personally liable 
for the corporation's obligations. 


History: 1953 Comp,, § 51-14- 67, enacted by Laws 
1975, ch. 217, § 25. ‘ 
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ANNOTATIONS . . Personal liability of member of voluntary association 
’ not organized for personal profit on contract with third 
Am. Jur. 2d, A.L.R. and’ C.J.S. references. — 18B person, ya es 8 222,41 A.L.R. 754. 


Am. Jur, 2d Corporations §§ 1684 to 1720. 


53-8-25.1. Duties of directors. 


A director shall perform his duties as a director including his duties as a member of any commit- 
tee of the board upon which the director may serve, in good faith; ina manner the director believes 
to be in or not opposed to the best interests of the corporation and with such care as an ordinar- 
ily prudent person would use under similar circumstances in a like position. In performing such 
duties, a director shall be entitled to rely on factual information, opinions, reports or statements 
including financial statements and other financial data in each case prepared or presented by: 

A. one or more officers or employees of the corporation whom the director reasonably believes 
to be reliable and competent in the matters presented; 

B. ‘counsel, public accountants or other persons as to matters which the director reasonably 
believes to be within such persons' professional or expert competence; or 
'-C. a committee of the board upon which the director does not’ serve, duly designated in accor- 
dance with a provision of the articles of incorporation or the bylaws as to matters within its des- 
ignated authority, which committee the director reasonably believes to merit confidence, but the 
director shall not be considered to be acting in good faith if the director has knowledge concerning 
the matter in question that would cause such reliance to be unwarranted. 


History: 1978 Comp., § 53-8-25.1, enacted by Laws 
1987, ch. 238, § 5. 


53-8-25.2. Liability of directors. 


_No director of the corporation shall be personally liable to the corporation or its members for 
monetary damages for breach of fiduciary duty as a director unless: 

A.« the director has breached or failed to perform the duties of the director's office in compliance 
with Section 53-8-25.1 NMSA 1978; and 

B. the breach or failure to perform constitutes willful misconduct or recklessness. 

The provisions of this section shall, however, only eliminate the liability of a director for action 
taken as a director or any failure to take action as a director at meetings of the board of directors 
or of a committee of the board of directors or by virtue of action of the directors without a meeting 
pursuant to Section 53-8-97 NMSA 1978, on or after the date when the provisions of this section 
become effective. 


History: 1978 Comp., § 53-8-25.2, enacted by Laws sentence, refers to April 9, 1987, the effective date of Laws 
1987, ch, 238, § 6. 1987, Chapter 238. 

Compiler's notes, — The phrase "the date when the 
provisions of this section become effective", in the last 


53-8-25.3. Nonprofit corporations; boards of directors; liability; 
immunity. 

A. Except as otherwise provided in this section, no member of.a board of directors of a non- 
profit corporation as defined in the Nonprofit Corporation Act shall be held personally liable for 
any damages resulting from: 

(1) any negligent act or omission of an employee of that nonprofit corporation; 
(2) any negligent act or omission of another director of that nonprofit corporation; or 
(3) any action taken as a director or any failure to take any action as a director unless: 
(a) the director has breached or failed to perform the duties of the director's office; 
and . , 
. (b) the breach or failure to perform constitutes willful misconduct or recklessness. 
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B. The immunity provided in Subsection A of this section shall not extend to acts or omissions 
of directors of nonprofit corporations that constitute willful misconduct or recklessness personal 
to the director. The immunity is limited to actions taken as a director at meetings of the board of 
directors or a committee of the board of directors or by action of the directors without a meeting 
pursuant to Section 53-8-97 NMSA 1978. 

C. A nonprofit corporation shall not transfer assets in order to avoid claims against corporate 
assets resulting from a judgment against the corporation. If a director votes to do so, the immunity 
provided by this section shall have no force or effect as to that director. 


History: Laws 1987, ch. 237, § 1. Cross references. — For liability of directors of non- 


profit corporations, see 53-8-25,2 NMSA 1978, 


53-8-26. Indemnification of officers and directors. 


; 


Each corporation shall have the power to indemnify any director or officer or former director 
or officer of the corporation against reasonable expenses, costs, and attorneys’ fees actually and 
reasonably incurred by him in connection with the defense of any action, suit or proceeding, civil 
or criminal, in which he is made a party by reason of being or having been a director or officer. The 
indemnification may include any amounts paid to satisfy a judgment or to compromise or settle 
a claim. The director or officer shall not be indemnified if he shall be adjudged to be liable on the 
basis that he has breached or failed to perform the duties of his office and the breach or failure to 
perform constitutes willful misconduct or recklessness. Advance indemnification may be allowed 
of a director or officer for reasonable expenses to be incurred.in connection with the defense of the 
action, suit or proceeding provided that the director or officer must reimburse the corporation if it 
is subsequently determined that the director or officer was not entitled to indemnification. Each 
corporation may make any other indemnification as authorized by the articles of incorporation or 
bylaws or by a resolution adopted after notice by the members entitled to vote. As used in this sec- 
tion "director" means any person who is or was a director of the corporation and any person who, 
while a director of the corporation, is or was serving at the request of the corporation as a direc- 
tor, officer, partner, trustee, employee or agent of any foreign or domestic corporation or nonprofit 
corporation, cooperative, partnership, joint venture, trust, other her ea y a: or unincorporated 
enterprise or employee benefit plan or trust. 


History: 1978 Comp., § 53-8-26, enacted by Laws 
1981, ch. 40, § 1; 1987, ch. 237, § 2; 1987, ch, 238, § 7. 

Repeals and reenactments, — Laws 1981, ch. 40, § 1, 
repealed former 53-8-26 NMSA 1978, relating to indem- 
nification of officers and directors, and enacted a new sec- 
tion, 

Cross references. — For indemnification of officers 
and directors, see 53-4-9.1 NMSA 1978. 

1987 amendments. — Laws 1987, ch. 237, § 2, effec- 
tive June 19, 1987, and Laws 1987, ch. 288, § 7, effective 
April 9, 1987, enacted different amendments to this sec- 
tion, The section was set out as amended by Laws 1987, 
ch, 238, § 7, See 12-1-8 NMSA 1978. 

Laws 1987, ch. 238, § 7, effective April 9, 1987, inserted 
"reasonable" preceding "expenses" in the first and fourth 
sentences, in the third sentence, substituted "shall not be 
indemnified if he shall be adjudged to be liable on the ba- 


sis that he has breached or failed to perform the duties of 


53-8-27. Books and records. 


his office and the breach or failure to perform constitutes 
willful misconduct or recklessness" for "shall not be in- 
demnified if he is guilty of negligence or misconduct in the 
performance of his duties as a director or officer", deleted 
"by reason of negligence or misconduct in the performance 
of his duties" at the end of the fourth sentence, and added 
the last sentence. 

Laws 1987, ch. 237, § 2, effective June 19, 1987, desig- 
nated the provisions of the former section as present Sub- 
section A, deleted "director or" preceding "officer" in eight 
places, and added Subsection B. 


ANNOTATIONS 


Law reviews. — For article, "Statutory Adoption of 
Several Liability in New Mexico: A Commentary and 
Quasi-Legislative History," see 18 N.M.L. Rev, 483 (1988). 

Am, Jur. 2d, A.L.R. and C.J.S. references, — 18B 
Am. Jur, 2d Corporations §§ 1317, 1897, 1898. 


Each corporation shall keep correct and complete books and records of account and shall keep 
minutes of the proceedings of its members, board of directors and committees having any of the 
authority of the board of directors. Each corporation shall keep at its registered office or principal 
office in New Mexico a record of the names and addresses of its members entitled to vote. All books 
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and records of a corporation may be inspected by any member, or his agent or attorney, for any 
proper purpose at any reasonable time. 


History: 1953 Comp., § 51-14-69, enacted by Laws Right of member of nonprofit association or corporation 
1975, ch. 217, § 27. _ to possession, inspection, or use of membership list, 37 
: A.L.R.4th 1206. 
ANNOTATIONS 18 C.J.S. Corporations §§ 110, 332 to 338. 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 18A 
Am. Jur. 2d Corporations § 744. 


53-8-28. Shares of stock and dividends prohibited; exemption from 
franchise tax. 


A. Acorporation shall not have or issue shares of stock. No dividend shall be paid and no part 
of the income, profit or assets of a corporation shall be distributed to its members, directors or 
officers. A corporation may pay compensation in a reasonable amount to its members, directors 
or officers for services rendered and may confer benefits upon its members in conformity with its 
purposes and upon dissolution or final liquidation may make distributions as permitted by the 
Nonprofit Corporation Act. 

B. A corporation incorporated under the Nonprofit Corporation Act shall not be subject to or 
required to pay a franchise tax unless the corporation receives unrelated business income, as that 
term is defined in the Internal Revenue Code of 1986, as amended. 


History: 1953 Comp., § 51-14-70, enacted by Laws ANNOTATIONS 


1975, ch. 217, § 28; 1977, ch. 178, § 5; 1989, ch. 111, § 3. , 
Crouse peferenean = For the aera iiaenat Revenie Am. Jur. 2d, A.L.R. and OWJ.S. references. — 18A 
Code of 1986, see U.S.C. § 1 et seq. Am, Jur. 2d Corporations § 484. 


The 1989 amendment, effective June 16, 1989, added 
all of the language of Subsection B following "tax", 


53-8-29. Loans to directors and officers. 


Any director or officer who assents to or participates in the making of any loan to a director or 
officer shall be personally liable to the eg pa for the amount of the loan until the repayment 
thereof. 


History: 1953 Comp., § 51-14-71, enacted by Laws ANNOTATIONS 


hese abitl Sa hie Am. Jur. 2d, A.L.R. and C.J.S, references. — 18A 
C.J.S. Corporations § 913. 


53-8-30. Incorporators. 


One or more persons, including profit and nonprofit corporations, may incorporate a corpora- 
tion by signing and delivering articles of incorporation in duplicate to the corporation commission 
[secretary of state]. 


Wow 


History: 1953 Comp., § 51-14-72, enacted by Laws’ | commission”, state corporation commission" or "commis- 
1975, ch. 217, § 30. sion" shall be construed to be references to the secretary 
Bracketed material. — The bracketed material was of state. See 8-4-7 NMSA 1978. 
inserted by the compiler and is not part of the law, 


Laws 2013, ch. 75, § 9 provided that as of July 1, 2013, | ANNOTATIONS 
the secretary of state, pursuant to N.M. const., Art, 11, Am, Jur. 2d, A.L.R. and C.J.S. references. — 18A 
§ 19, shall assume responsibility for chartering corpora- Am. Jur. 2d Corporations § 150. 
tions as provided by law, including the performance of the 18 C.J.8. Corporations § 25 et seq. 


functions of the former corporations bureau of the public 
regulation commission, and that except for Subsection D 
of 53-5-8 NMSA 1978, references to the "public regulation 
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53-8-31. Articles of incorporation. 


A. The articles of incorporation shall set forth: 

(1). the name of the corporation; 

(2) the period of duration, which may be Perper ata 

(3) the purpose for which the corporation is organized; 

(4) any provisions not inconsistent with law that the incorporators.elect to set forth in the 
articles of incorporation for the regulation of the internal affairs of the corporation, including any 
provision for distribution of assets on dissolution or final liquidation; 

(5) the address of its initial registered office and the name of its initial registered agent at 
such address; 

(6) the names and addresses of the persons who have consented to serve as the initial 
directors; and 

(7) the name and address of each incorporator. 

B. It.is not necessary to set forth in the articles of ingerporation any of the corporate powers 
enumerated in the Nonprofit Corporation Act. 

C.. Unless the articles of incorporation provide that a change in the number of dinectars shall 
be made only by amendment to the articles of incorporation, a change in the number of directors 
made by amendment to the bylaws shall be controlling. In all other cases, whenever a provision of 
the articles of incorporation is inconsistent with a bylaw, the provision of the articles of incorpora- 
tion shall be controlling. 


History: 1953 Comp., § 51-14-73, enacted by Laws 
1975, ch. 217, § 31; 1978 Comp.,.§ 53-8-31; Laws 1991, 
ch. 170, § 5; 1993, ch. 318, § 2; 2003, ch. 318, § 11. 

The 2003 amendment, effective July 1, 2003, deleted 
"the number of directors constituting the initial board of 
directors and" at the beginning of Paragraph A(6); sub- 
stituted "is not" for "shall not be" near the beginning of 
Subsection B. 

The 1993 amendment, effective June 18, 1993, in Sub- 
section A, deleted "or purposes" after "purpose" in Para- 
graph (3) and substituted "have consented to serve as the 
initial directors" for "are to serve as the initial directors 
and include a statement that an affidavit signed by each 


director stating that he consents to being a director is on 
file with the corporation" in Paragraph (6), 

_The 1991 amendment, effective January 1, 1992, in 
Subsection A, added "and include a statement that an af- 
fidavit signed by each director stating that he consents to 
being a director is on file with the corporation" at the end 
of Paragraph (6), 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 18A 
Am. Jur. 2d Corporations §§ 199 to 216. . 
18 C.J.S. Corporations § 25 et seq. 


53-8-32. Filing of articles of incorporation. 


A. An original and a copy, which may be a photocopy of the original after it was signed or a pho- 
tocopy that is conformed to the original, of the articles of incorporation and a statement executed by 
the designated registered agent in which the agent acknowledges acceptance of the appointment by 
the filing corporation as its registered agent, if the agent is an individual, or a statement executed 
by an authorized officer of a corporation that is the designated registered agent in which the officer 
acknowledges the corporation's acceptance of the appointment by the filing corporation as its reg- 
istered agent, if the agent is a corporation, shall be delivered to the commission [secretary of state]. 
If the commission [secretary of state] finds that the articles of incorporation and the statement 
conform to law, it shall, when all fees have been paid as prescribed in the Nonprofit Corporation Act: 

(1) endorse on the original and copy the word "filed" and the month, day and year of the 
filing thereof; 
(2) file the original and the statement in the office of the commission [secretary of state]; 
and 
(3) issue a certificate of incorporation to which shall be affixed the copy. 

B. The certificate of incorporation, together with the copy of the articles of incorporation af- 
fixed thereto by the commission [secretary of state], shall’be returned to the incorporators or their 
representative. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


History: 1953 Comp., § 51-14-74, enacted by Laws 
1975, ch, 217, § 82; 1977, ch. 178, § 6; 2003, ch. 318, § 12. 
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Laws 2013, ch. 75, § 9 provided that as of July 1, 20138, the 
secretary of state, pursuant to N.M. const., Art. 11, § 19, shall 
assume responsibility for chartering corporations as provided 
by law, including the performance of the functions of the for- 
mer corporations bureau of the public regulation commission, 
and that except for Subsection D of 53-5-8 NMSA 1978, refer- 
ences to the "public regulation commission", "state corpora- 
tion commission" or "commission" shall be construed to be 
references to the secretary of state. See 8-4-7 NMSA 1978. 

The 2003 amendment, effective July 1, 20038, in Sub- 
section A, substituted "An original and a copy, which may 
be a photocopy of the original after it was signed or a pho- 
tocopy that is conformed to the original" for "Duplicate 
originals" at the beginning, substituted "an authorized of- 
ficer" for "the president or vice president" preceding "of a 
corporation", deleted "corporation" preceding "commission. 


53-8-33. Effect of incorporation. 


NONPROFIT CORPORATIONS 


53-8-35 


If the"; substituted "a statement" for "an affidavit" twice in 
Subsection A and once in Paragraph A(2); substituted "the 
original and copy" for "each of the duplicate originals" near 
the beginning of Paragraph A(1); in Paragraph A(2), sub- 
stituted "the original" for "one of the duplicate originals" 
near the beginning, deleted "corporation" near the end; 
substituted "copy" for "other duplicate original" at the end 
of Paragraph A(3); in Subsection B, substituted "copy" for 
"duplicate original" preceding "of the articles", and deleted 
"corporation" preceding "commission, shall be". 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.8. references. — 18A 
Am. Jur. 2d Corporations §§ 208, 209, 211, 213. 
18 C.J.S. Corporations § 39. 


Unless the corporation commission [secretary of state] disapproves pursuant to Subsection A 
of Section 53-8-91 NMSA 1978, upon delivery of the articles of incorporation to the corporation 
commission [secretary of state], the corporate existence shall begin, and the certificate of incor- 
poration shall be conclusive evidence that all conditions precedent, required to be performed by 
the incorporators, have been complied with and that the corporation has been incorporated under 
the Nonprofit Corporation Act, except as against the state in a proceeding to cancel or revoke the 


certificate of incorporation or for involuntary dissolution of the corporation. 


History: 1958 Comp., § 51-14-75, enacted by Laws 
1975, ch, 217, § 33; 1983, ch. 304, § 11. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2013, ch. 75, § 9 provided that as of July 1, 2018, 
the secretary of state, pursuant to N.M. const., Art. 11, 
§ 19, shall assume responsibility for chartering corpora- 
tions as provided by law, including the performance of the 
functions of the former corporations bureau of the pub- 
lic regulation commission, and that except for Subsection 
D of 53-5-8 NMSA 1978, references to the "public regu- 


t 


lation commission", "state corporation commission" or 
’ p 


"commission" shall be construed to be references to the 
secretary of state. See 8-4-7 NMSA 1978. 

The 1988. amendment, effective June 17, 1983, de- 
leted "issuance of certificate of' preceding "incorporation" 
in the catchline and substituted, "Unless the corporation 
commission ... to the corporation commission," for "Upon 
the issuance of the certificate of incorporation" at the be- 
ginning of the section. 


ANNOTATIONS 
Am. Jur, 2d, A.L.R. and C.J.S, references. — 18 Am. 


Jur. 2d Corporations § 67. 
18 C.J.S. Corporations §§ 45 to 61. 


53-8-34. Organization meetings. 


A. An organization meeting of the board of directors named in the articles of incorporation shall 
be held, either within or without New Mexico, at the call of a majority of the incorporators, for the 
purpose of adopting bylaws, electing officers and the transaction of such other business as may come 
before the meeting. The incorporators calling the méeting shall give at least three days’ notice thereof 
by mail to each director so named. The notice shall state the time and place of the meeting. The notice 
shall be deemed to be delivered when deposited in the United States mail addressed to the director at 
his address as it appears on the records of the corporation, with postage thereon prepaid. 

B. A first meeting of the members may be held at the call of the directors, or a majority of them, 
upon at least three days' notice, for the purposes stated in the notice of the meeting. 


History: 1953 Comp., § 51-14-76, enacted by Laws 
1975, ch. 217, § 34. 


53-8-35. Right to amend articles of incorporation. 

A corporation may amend its articles of incorporation, from time to time, in any and as many 
respects as may be desired, so long as its articles of incorporation as amended contain only such 
provisions as are lawful under the Nonprofit Corporation Act. 
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History: 1953 Comp., § 51-14-77, enacted ‘ark Laws 
1975, ch. 217, § 35. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 18 Am: 
Jur. 2d Corporations § 79. 


Power of state to amend charter of a private incorpo- 
rated charity, 62 A.L.R, 573. 
18 C.J.S, Corporations §§ 54 to 61. 


53-8-36. Procedure to amend articles of incorporation: | 


A. Amendments to the articles of incorporation shall be made in the following manner; 
(1) if there are members entitled to vote thereon, the board of directors shall adopt a reso- 
lution setting forth the proposed amendment and directing that it be submitted to a vote at a 
meeting of members entitled to vote thereon, which may be either an annual or a special meeting. 
Written notice setting forth the proposed amendment, or a summary of the changes to be effected 
thereby, shall be given to each member entitled to vote at the meeting within the time and in the 
manner provided in the Nonprofit Corporation Act for the giving of notice of meetings of members. 
The proposed amendment shall be adopted upon receiving at least two-thirds of the votes which 
members present at the meeting or represented by proxy are entitled to cast; or | 
(2) if there are no members, or no members entitled to vote thereon, an amendment shall 
be adopted at a meeting of the board of directors upon receiving the vote of a majority of the direc- 
tors in office. 
B. Any number of amendments may be submitted and voted upon at any one meeting. 


History: 1953 Comp., § 51-14-78, enacted by Laws 
1975, ch. 217, § 36. 


53-8-37. Articles of amendment. 


The articles of amendment shall be executed by the corporation by two authorized officers of the 
corporation and shall set forth: 

A. the name of the corporation and, if different, include any name under which it proposes to 
transact business in New Mexico; 

B. the amendment so adopted; 

C. if there are members entitled to vote thereon: 

(1) astatement setting forth the date of the meeting of members at which the amendment 
was adopted, that a quorum was present at the meeting and that the amendment received at least 
two-thirds of the votes that members present at the meeting or represented by proxy were entitled 
to cast; or 

(2) a statement that the amendment was adopted 2 a consent in writing signed by all 
members entitled to vote with respect thereto; and ‘ 

D. if there are no members, or no members entitled to vote thereon, a statement of such fact, 
the date of the meeting of the board of directors at which the amendment was adopted and a state- 
ment of the fact that the amendment received the vote of a majority of the directors in office. 


~ include any name under which it proposes to transact 
business in New Mexico". 


History: 1953 Comp., § 51-14-79, enacted by Laws 
1975, ch. 217, § 37; 2008, ch. 318, § 13; 2021, ch. 68, § 2. 


The 2021 amendment, effective July 1, 2021, required 
corporate articles of amendment to include any name un- 
der which the corporation proposes to transact business in 
New Mexico if different than the corporate name; and in 
Subsection A, after "corporation", added "and, if different, 


‘The 2003 amendment, effective July 1, 2008, in the 
introductory paragraph, deleted "in, duplicate’! following 
"shall be executed" and substituted "two authorized offi- 
cers of the corporation" for "its president or a vice presi- 
dent and by its secretary or an assistant secretary" follow- 
ing "the corporation by", 


53-8-38. Effectiveness of amendment. bmaons if 
A... An original and a copy, which. may be a photocopy of the.original after it was signed or a 


photocopy that is conformed to the original, of the articles of amendment shall be delivered to the 
commission [secretary of state]. If the commission [secretary of state] finds that the articles of 
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amendment conform to law, it shall, when all fees have been bash as prescribed in:the Nonprofit 
Corporation Act: 

(1) endorse on the original and copy the win "fled" and the month, day and year of the 
filing thereof; 

(2) file the original in the office of the commission [secretary of state]; and 

(3) issue a certificate of amendment to which shall be affixed the copy. 

B. The certificate of amendment, together with the copy of the articles of amendment affixed 
thereto by the commission [secretary of state], shall be returned to the corporation or its represen- 
tative. 

C. Unless the:commission [secretary of ehtal disapproves pursuant to Subsection A of Sec- 
tion 53-8-91 NMSA 1978, the amendment shall become effective upon delivery of the articles of 
amendment to the commission [secretary of state], or on such later date, not more than thirty days 
subsequent to the delivery thereof to the commission [secretary of state], as shall be provided for 
in the articles of amendment. 

D. An amendment shall not affect any existing cause of action in favor of or against the corpo- 
ration, or any pending action to which the corporation shall be a party or the existing rights of per- 
sons other than members; and, in the event the corporate name shall be changed by amendment, 
no action brought by or against the corporation under its former name shall abate for that reason. 


History: 1958 Comp., § 51-14-80, enacted by Laws 
1975, ch. 217, § 38; 1983, ch. 304, § 12; 2008, ch. 318, § 14. 

Bracketed materia]. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2013, ch. 75, § 9 provided that as of July 1, 2013, 
the secretary of state, pursuant to N.M. const., Art, 11, 
§ 19, shall assume responsibility for chartering corpora- 
tions as provided by law, including the performance of the 
functions of the former corporations bureau of the public 
regulation commission, and that except for Subsection D 
of 53-5-8 NMSA 1978, references to the "public regulation 
commission", "state corporation commission" or "commis- 


of the original after it was signed or a photocopy that is 
conformed to the original" for "Duplicate originals" at the 
beginning of Subsection A; substituted "the original and 
copy" for "each of the duplicate originals" in Paragraph 
A(1); substituted "the original" for "one of the duplicate 
originals" in Paragraph A(2); substituted "copy" for "other 
duplicate original" in Paragraph A(3); substituted "copy" 
for "duplicate original" following "together with the" in 
Subsection B; substituted "An amendment shall not" for 
"No amendment shall" at the beginning of Subsection 
D; and deleted "corporation" preceding "commission" 
throughout the section. 

The 1983 amendment, effective June 17, 1983, re- 


sion" shall be construed to be references to the secretary 
of state, See 8-4-7 NMSA 1978. 

The 2003 amendment, effective July 1, 2008, substi- 
tuted "An original and a copy, which may be a photocopy 


wrote Subsection C to the extent that a detailed compari- 
son would be impracticable, 


53-8-39. Restated articles of incorporation. 


A. A domestic corporation may at any time restate its articles of incorporation as amended. 

B. ‘Upon approval by a majority of the directors in office, restated articles of incorporation shall 
be executed in duplicate by the corporation by two authorized officers of the corporation and shall 
set forth: . 

(1) the name of the corporation; 

(2) the period of its duration; 

(3) the purpose or purposes that the corporation is authorized to pursue; and 

(4) any other provisions, not inconsistent with law, that are then set forth in the articles of 
incorporation as amended, except that it shall not be necessary to'set forth in the restated articles 
of incorporation the registered office of the oo etal its registered agent, its directors or its 
incorporators. 

C. The restated articles of incorporation shall state that they correctly set forth the provisions 
of the articles of incorporation as amended, that they have been duly approved as required by law 
and that they supersede the original articles of incorporation and all amendments thereto. 

D. An original and a copy, which may be:a photocopy of the original after it was ‘signed or a photo- 
copy that is conformed to the original, of the restated articles of incorporation shall be delivered to the 
commission [secretary of state]. If the commission [secretary of state] finds that the restated articles 
conform to law, it shall, when all fees have been paid as prescribed in the Nonprofit Corporation Act: 

(1). endorse on the original and copy the word "filed" and the month, day and year of the 
filing thereof; 


71 


©, 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


53-8-40 CORPORATIONS 53-8-41 


(2) file the original in the office of the commission [secretary of state]; and 
(8) issue a restated certificate of incorporation to which shall be affixed the copy. 

E. The restated certificate of incorporation, together with the copy of the restated articles of 
incorporation affixed thereto by the commission [secretary of state], shall be returned to the corpo- 
ration or its representative. 

F. Upon the issuance of the restated certificate of incorporation by the commission [secretary 
of state], the restated articles of incorporation shall become effective and shall supersede the origi- 
nal articles of incorporation and all amendments thereto. 


History: 19538 Comp., § 51-14-81, enacted by Laws The 2003 amendment, effective July 1, 2003, substi- 
1975, ch. 217, § 39; 2003, ch. 318, § 15. tuted "two authorized officers of the corporation" for "its 

Bracketed material. — The bracketed material was president or vice president and by its secretary or assis- 
inserted by the compiler and is not part of the law. tant secretary" following "the corporation by" in Subsec- 

Laws 2018, ch. 75, § 9 provided that as of July 1, 2013, tion B; substituted "An original and a copy, which may 
the secretary of state, pursuant to N.M. const., Art. 11, be a photocopy of the original after it was signed or a 
§ 19, shall assume responsibility for chartering corpora- photocopy that is conformed to the original" for "Dupli- 
tions as provided by law, including the performance of the cate originals" at the beginning of Subsection D; substi- 
functions of the former corporations bureau of the public tuted "the original and copy" for "each of the duplicate 
regulation commission, and that except for Subsection D originals" in Paragraph D(1); substituted "the original" 
of 58-5-8 NMSA 1978, references to the "public regulation ‘for "one of the duplicate originals" in Paragraph D(2); 
commission”, "state corporation commission" or "commis- substituted "copy" for "other duplicate original” in Para- 
sion" shall be construed to be references to the secretary graph D(3) and Subsection E; and deleted "corporation" 
of state. See 8-4-7 NMSA 1978. preceding "commission" throughout the section. 


53-8-40. Procedure for merger. 


A. Any two or more domestic corporations may merge into one corporation pursuant to a plan 
of merger approved in the manner provided in the Nonprofit Corporation Act. | 
B. Each corporation shall adopt a plan of merger setting forth: 
(1) the names of the corporations proposing to merge, and the name of the corporation into 
which they propose to merge, which is hereinafter designated as the surviving corporation; 
(2) the terms and conditions of the proposed merger; 
(3) astatement of any changes in the articles of incorporation of the surviving corporation 
to be effected by the merger; and 
(4) such other provisions with respect to the proposed merger as are deemed necessary or 
desirable. 


History: 1953 Comp., § 51-14-82, enacted by Laws ANNOTATIONS 


1975, ch. 217, § 40. 
My +3 Am. Jur. 2d, A.L.R. and C.J.S. references. — 19 Am. 
Jur. 2d Corporations § 2503. 


53-8-41. Procedure for consolidation. 


A. Any two or more domestic corporations may consolidate into a new corporation pursuant to 
a plan of consolidation approved in the manner provided in the Nonprofit Corporation Act. 
B. Each corporation shall adopt a plan of consolidation setting forth: ; 
(1) the names of the corporations proposing to consolidate, and the name of the new corpora- 
tion into which they propose to consolidate, which is hereinafter designated as the new corporation; 
(2). the terms and conditions of the proposed consolidation; 
(3) with respect to the new corporation, all of the statements required to be set forth in 
articles of incorporation for corporations organized under the Nonprofit Corporation Act; and . 
(4) such other provisions with respect to the proposed consblidation as are deemed.neces- 
sary or desirable. 


History: 1953 Comp., § 51-14-83, enacted by Laws ANNOTATIONS 


1975, ch. 217, § 41. 
45 ' Am. Jur. 2d, A.L.R. and C.J.S. references, — - 19 Am. 
Jur. 2d Corporations § 2508. 
19 C.J.S. Corporations §§ 792 to 810. 


72 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


53-8-42 NONPROFIT CORPORATIONS 53-8-43 


53-8-42. Adoption of merger or consolidation. 


A. Aplan of merger or consolidation shall be adopted in the following manner: 

(1) ifthe members of any merging or consolidating corporation are entitled to vote thereon, 
the board of directors of the corporation shall adopt a resolution approving the proposed plan and 
directing that it be submitted to a vote at a meeting of members entitled to vote thereon, which 
may be either an annual or a special meeting. Written notice setting forth the proposed plan or a 
summary thereof shall be given to each member entitled to vote at the meeting within the time 
and in the manner provided in the Nonprofit Corporation Act for the giving of notice of meetings of 
members. The proposed plan shall be adopted upon receiving at least two-thirds of the votes which 
members present at each such meeting or represented by proxy are entitled to cast; or 

(2) if any merging or consolidating corporation has no members, or no members entitled to 
vote thereon, a plan of merger or consolidation shall be adopted at a meeting of the board of direc- 
tors of the corporation upon receiving the vote of a majority of the directors in office. 

B. After adoption, and at any time prior to the filing of the articles of merger or consolidation, 
the merger or consolidation may be abandoned pursuant to provisions therefor, if any, set forth in 
the plan of merger or consolidation. 


History: 1958 Comp., § 51-14-84, enacted by Laws 
1975, ch. 217, § 42. 


53-8-43. Articles of merger or consolidation. 


A. Upon approval, articles of merger or articles of consolidation shall be executed by each cor- 
poration by two authorized officers of the corporation, and shall set forth: 
(1) the plan of merger or the plan of consolidation; 
(2) ifthe members of any merging or consolidating corporation are entitled to vote thereon, 
then as to each corporation: 
(a) a statement setting forth the date of the meeting of members at which the plan 
was adopted, that a quorum was present at the meeting and that the plan received at least two- 
thirds of the votes that members present at the meeting or represented by proxy were entitled to 
cast; or 
(b) astatement that such amendment was adopted by a consent in writing signed by 
all members entitled to vote with respect thereto; and 
(3) if any merging or consolidating corporation has no members, or no members entitled 
to vote thereon, then as to each corporation a statement of that fact, the date of the meeting of the 
board of directors at which the plan was adopted and a statement of the fact that the plan received 
the vote of a majority of the directors in office. 

B. An original and a copy, which may be a photocopy of the original after it was signed or a pho- 
tocopy that is conformed to the original, of the articles of merger or articles of consolidation shall 
be delivered to the commission [secretary of state]. Ifthe commission [secretary of state] finds that 
the articles conform to law, it shall, when all fees have been paid as prescribed in the Nonprofit 
Corporation Act: 

(1) endorse on the original and copy the word "filed" and the month, day and year of the 
filing thereof; 

(2) file the original in the office of the commission [secretary of state]; and 

(3) issue a certificate of merger or a certificate of consolidation to which shall be affixed 
the copy. 

C. The certificate of merger or certificate of consolidation, together with the copy of the articles 
of merger or articles of consolidation affixed thereto by the commission [secretary of state], shall 
be returned to the surviving or new corporation or its representative. 


History: 1953 Comp., § 51-14-85, enacted by Laws Laws 2013, ch. 75, § 9 provided that as of July 1, 2013, 

1975, ch. 217, § 43; 2003, ch. 318, § 16. the secretary of state, pursuant to N.M. const., Art. 11, 

Bracketed material. — The bracketed material was § 19, shall assume responsibility for chartering corpora- 

inserted by the compiler and is not part of the law. tions as provided by law, including the performance of the 
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functions of the former corporations bureau of the public corporation by"; substituted "An original and a copy, which 
regulation commission, and that except for Subsection D may be a photocopy of the original after it was signed or a 
of 53-5-8 NMSA 1978, references to the "public regulation photocopy that is conformed to the original" for "Duplicate 
commission’, "state corporation commission" or "commis- originals" at the beginning of Subsection B; substituted 
sion" shall be construed to be references to the secretary - "the original and copy" for "each of the duplicate originals" 
of state, See 8-4-7 NMSA 1978, in Paragraph B(1); substituted "the original" for "one of 

The 2003 amendment, effective July 1, 2003, in the originals" in Paragraph B(2); substituted "copy" for 
Subsection A, deleted "in duplicate" following "shall be “other duplicate original" in Paragraph B(3) and Subsec- 
executed", substituted "two authorized’ officers of the tion C; and deleted "corporation" preceding "commission" 


corporation" for "its president or vice president and. throughout the section. 
by its secretary or assistant secretary" following "each 


53-8-44. Effect of merger or consolidation. 


A. Unless the corporation commission [secretary of state] disapproves pursuant to Subsection 
A of Section 53-8-91 NMSA 1978, the merger or consolidation shall become effective upon delivery 
of the articles of merger or of consolidation to the corporation commission [secretary of state], or 
on such later date, not more than thirty days subsequent to the delivery thereof to the corporation 
commission [secretary of state], as shall be provided for in the articles. 

B. When a merger or consolidation has been effected: 

(1) the several corporations parties to the plan of merger or consolidation shall be a single 
corporation, which, in the case of a merger, shall be that corporation designated in the plan of 
merger as the surviving corporation, and, in the case of a consolidation, shall be the new corpora- 
tion provided for in the plan of consolidation; 

(2) the separate existence of all corporations parties to the plan of merger or consolidation, 
except the surviving or new corporation, shall, cease; , 

(3) the surviving or new corporation shall have all the rights, privileges, immunities and 
powers and shall be subject to all the duties and liabilities of a corporation organized under the 
Nonprofit Corporation Act; 

(4) the surviving or new corporation shall thereupon and thereafter possess all the rights, 
privileges, immunities and franchises, as well of a public as of a private nature, of each of the | 
merging or consolidating corporations; and all property, real, personal and mixed, and all debts 
due on whatever account, and all other choses in action, and. all and every other interest, of or be- 
longing to or due to each of the corporations so merged or consolidated, shall be taken and deemed 
to be transferred to and vested in the single corporation without further act or deed; and the title 
to any real estate, or any interest therein, vested in any of the corporations shall not revert. or be 
in any. way impaired by reason of the merger or consolidation; 

(5) the surviving or new corporation shall thenceforth be responsible and liable for all the 
liabilities and obligations of each of the corporations so merged or consolidated; and any claim 
existing or action or proceeding pending by or against any of the corporations may be prosecuted 
as if the merger or consolidation had not taken place, or the surviving or new corporation may be 
substituted in its place. Neither the rights of creditors nor any liens upon the property of any such 
corporation shall be impaired by the, merger or consolidation; and 

(6) in the case of a merger, the articles of incorporation of the surviving ocrpbration shall 
be deemed to be amended to the extent, if any, that changes in its articles of incorporation are 
stated in the plan of merger; and, in the case of a consolidation, the statements set forth in the 
articles of consolidation and which are required or permitted to be set forth in the articles of incor- 
poration of corporations organized under the Nonprofit Corporation Act shall be deemed to be the 
articles of incorporation of the new corporation. 


History: 1953 Comp., § 51-14-86, enacted by Laws regulation commission, and that except for Subsection D 
1975, ch. 217, § 44; 1988, ch. 304, § 13. of 538-5-8 NMSA 1978, references to the "public regulation 
Bracketed material. — The bracketed material was commission", "state corporation commission" or "commis- 
inserted by the compiler and is not part of the law. sion" shall be construed to be references to the secretary 
Laws 2013, ch. 75, § 9 provided that as of July 1, 2018, of state. See 8-4-7 NMSA 1978. 
the secretary of state, pursuant to N.M. const., Art. 11, The 1983 amendment, effective June 17, 1983, re- 
§ 19, shall assume responsibility for chartering corpora- wrote Subsection A to the extent that a detailed compari- 
tions as provided by law, including the performance of the son would be impracticable. . 


functions of the former corporations bureau of the public 
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53-8-45. Merger or consolidation of domestic and foreign corporations. 


A. One or more foreign corporations and one or more domestic corporations may be merged or 
consolidated in the following manner, if such merger or consolidation is permitted by the laws of 
the state under which each foreign corporation is organized: 

(1) each domestic corporation shall comply with the provisions of the Nonprofit Corpora- 
tion Act with respect to the merger or consolidation, of domestic corporations, and each foreign 
corporation shall comply with the applicable provisions of the laws of the state under which it is 
organized; and 

(2) ifthe surviving or new corporation is to be governed by the laws of any state other than 
New Mexico it shall comply with the provisions of the Nonprofit Corporation Act with respect to 
foreign corporations if it is to conduct affairs in New Mexico, and in every case it shall file with the 
corporation commission [secretary of state] of New Mexico: 

(a) an agreement that it may be served with process in New Mexico in any proceeding 
for the enforcement of any obligation of any domestic corporation which is a party to such merger 
or consolidation; and 

(b) » am irrevocable appointment of the secretary of state of New Mexico as its agent to 
accept service of process in any such proceeding. 

B. . The effect of such merger or consolidation shall be the same as in the case of the merger 
or consolidation of domestic corporations, if the surviving or new corporation is to be governed by 
the laws of New Mexico. If the surviving or new corporation is to be governed by laws of any state 
other than New Mexico, the effect of the merger or consolidation shall be the same as in the case of 
the merger or consolidation of domestic corporations except in so far as the laws:of the other state 
provide otherwise. 

C. After approval by the members or, if there are no members entitled to vote thereon, by the 
board of directors, and at any time prior to the filing of the articles of merger or consolidation, the 
merger or consolidation may be abandoned pursuant to provisions therefor, if any, set forth in the 
plan of merger or consolidation. 


History: 1953 Comp., § 51-14-87, enacted by Laws 
1975, ch. 217, § 45. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2013, ch. 75, § 9 provided that as of July 1, 2013, 
the secretary of state, pursuant to N.M. const., Art. 11, § 
19, shall assume responsibility for chartering corporations 


as provided by law, including the performance of the func- 
tions of the former corporations bureau of the public reg- 
ulation commission, and that except for Subsection D of 
53-5-8 NMSA 1978, references to the "public regulation 
commission", "state corporation commission" or "commis- 
sion" shall be construed to be references to the secretary 
of state, See 8-4-7 NMSA 1978. 


53-8-46. Sale, lease, exchange or mortgage of assets. 


A sale, lease, exchange, mortgage, pledge or other disposition of all, or substantially all, the 
property and assets of a corporation may be made upon such terms and conditions and for such 
consideration, which may consist in whole or in part of money or property, real or personal, includ- 
ing shares of any corporation for profit, domestic or foreign, as may be authorized in the following 
manner: 

A. if there are members entitled to vote thereon, the board of directors shall adopt a resolution 
recommending the sale, lease, exchange, mortgage, pledge or other disposition and directing that 
it be submitted to a vote at a meeting of members entitled to vote thereon, which may be either 
an annual or a special meeting. Written notice stating that the purpose, or one of the purposes, of 
the meeting is to consider the sale, lease, exchange, mortgage, pledge or other disposition of all, or 
substantially all, the property and assets of the corporation shall be given to each member entitled 
to vote at the meeting, within the time and in the manner provided by the Nonprofit Corporation 
Act for the giving of notice of meetings of members. At the meeting the members may authorize 
the sale, lease, exchange, mortgage, pledge or other disposition and may fix, or may authorize the 
board of directors to fix, any or all of the terms and conditions thereof and the consideration to be 
received by the corporation therefor. Such authorization shall require at least two-thirds of the 
votes which members present at the meeting or represented by proxy are entitled to cast. After 
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such authorization by a vote of members, the board of directors, nevertheless, in its discretion, may 
abandon the sale, lease, exchange, mortgage, pledge or other disposition of assets, subject to the 
rights of third parties under any contracts relating thereto, without further action or approval by 
members; or 

B. if there are no members, or no members entitled to vote thereon, a dale: ‘lease exchange, 
mortgage, pledge or other disposition of all, or substantially all, the property and assets of a'corpo- 
ration shall be authorized upon receiving the vote of a majority of the directors in office. 


History: 1953 Comp., § 51-14-88, enacted BY Laws 
1975, ch. 217, § 46. 


53-8-47. Voluntary dissolution. 


A. Acorporation may dissolve and wind up its affairs in the following manner: 

(1) if there are members entitled to vote thereon, the board of directors shall adopt a reso- 
lution recommending that the corporation be dissolved, and directing that the question of the 
dissolution be submitted to a vote at a meeting of members entitled to vote thereon, which may 
be either an annual or a special meeting. Written notice stating that the purpose, or one of the 
purposes, of the meeting is to consider the advisability of dissolving the corporation, shall be given 
to each member entitled to vote at the meeting, within the time and in the manner provided in the 
Nonprofit Corporation Act for the giving of notice of meetings of members. A resolution to dissolve 
the corporation shall be adopted upon receiving at least two-thirds of the votes which members 
present at the meeting or represented by proxy are entitled to cast; or 

(2) if there are no members, or no members entitled to vote thereon, the dissolution of the 
corporation shall be authorized at a meeting of the board of directors upon the adoption of a reso- 
lution to dissolve by the vote of a majority of the directors in office. 

B. Upon the adoption of such resolution by the members, or by the board of directors if there are 
no members or no members entitled to vote thereon, the corporation shall cease to conduct its affairs 
except in so far as may be necessary for the winding up thereof, shall immediately cause a notice of 
the proposed dissolution to be mailed to each known creditor of the corporation, and shall proceed to 
collect its assets and apply and distribute them as provided in the Nonprofit Corporation Act. 


History: 1953 Comp., § 51-14-89, enacted by Laws ANNOTATIONS 


1975, ch. 217, $47. 
“a ad Am. Jur, 2d, A.L.R. and C.J.S. references. — 19 Am. 
Jur. 2d Corporations § 2733. 
19 C.J.S. Corporations §§ 811 to 882. 


53-8-48. Distribution of assets. 


The assets of a corporation in the process of dissolution shall be applied and distributed as fol- 
lows: 

A. all liabilities and obligations of the corporation shall be paid and ‘discharged, or adequate 
provision shall be made therefor; 

B. assets held by the corporation upon condition requiring return, transfer or conveyance, 
which condition occurs by reason of the dissolution, shall be returned, transferred or conveyed in 
accordance with such requirements; 

C. assets received and held by the corporation subject to limitations permitting their use nlf 
for charitable, religious, eleemosynary, benevolent, educational or similar purposes, but not held 
upon a condition requiring return, transfer or conveyance by reason of the dissolution, shall be 
transferred or conveyed to one or more nonprofit domestic or foreign corporations, nonprofit societ- 
ies or nonprofit organizations engaged in activities substantially similar to those of the dissolving 
corporation, pursuant to a plan of distribution adopted as provided i in the oD EF One Corporation 
Act; 

D. other assets, if any, shall be distributed in accordance with the provisions of the articles of 
incorporation or the bylaws, but in no’ event may any member, former member, director, former 
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director, officer or former officer receive directly or indirectly any distribution or ocenreer of a dis- 
tribution of any assets; and 

EK. any remaining assets may be distributed to such persons, Aianpentit societies, nonprofit or- 
ganizations or nonprofit domestic or foreign corporations whether for profit or nonprofit as may be 
specified in a plan of distribution adopted as provided in the Nonprofit Corporation Act. 


History: 1953 Comp., § 51-14-90, enacted by Laws not otherwise restricted by law, are to be distributed in 
1975, ch. 217, § 48; 1977, ch. 178, § 7. the manner specified by the corporate bylaws or articles 
Cross references. — For propriety of distribution of incorporation. In re Will of Coe, 1992-NMCA-006, 113 
upon dissolution, see 53-8-28 NMSA 1978. N.M. 355, 826 P.2d 576. 
Am. Jur. 2d, A.L.R. and C.J.S, references. — 19 Am. 
ANNOTATIONS Jur. 2d Corporations §§ 2707, 2720 to 2725. 
Distribution governed by articles of incorpora- 19 C.J.S. Corporations §§ 861 to 878. 


tion. — Assets of a dissolved nonprofit corporation, where 


53-8-49. Plan of distribution. 


A plan providing for the distribution of assets, not inconsistent with the provisions of the 
Nonprofit Corporation Act, may be adopted by a corporation in the process of dissolution and 
shall be adopted by a corporation for the purpose of authorizing any transfer or conveyance of 
assets for which the Nonprofit Corporation oe requires a plan of distribution, in the following 
manner: 

A. ifthere are members entitled to vote stishebin the board of directors shall adopt a resolution 
recommending a plan of distribution and directing the submission thereof to a vote at a meeting 
of members entitled to vote thereon, which may be either an annual or a special meeting. Writ- 
ten notice setting forth the proposed plan of distribution or a summary thereof shall be given to 
each member entitled to vote at the meeting, within the time and in the manner provided in the 
Nonprofit Corporation Act for the giving of notice of meetings of members. The plan of distribution 
shall be adopted upon receiving at least two-thirds of the votes which members present at such 
meeting or represented by proxy are entitled to cast; or 

-B. if there are no members, orno members entitled to vote thereon, a plan of distribution shall 
be adopted at a meeting of the board of directors upon receiving a vote of a majority of the direc- 
tors in office. 


History: 1953 Comp., § 51-14-91, enacted by Laws 
1975, ch. 217, § 49. 


53-8-50. Revocation of voluntary dissolution proceedings. 


A. A corporation’ may, at any time prior to the issuance of a certificate of dissolution by the 
corporation commission [secretary of state], revoke the action theretofore taken to dissolve the 
corporation, in the following manner: 

(1) if there are members entitled to vote thereon, the board of directors shall adopt a reso- 
lution recommending that the voluntary dissolution proceedings be revoked, and directing that 
the question of the revocation be submitted to a vote at a meeting of members entitled to vote 
thereon, which may be either an annual ora special meeting. Written notice stating that the pur- 
pose, or one of the purposes, of the meeting is to consider the advisability of revoking the voluntary 
dissolution proceedings, shall be given to each member entitled to vote at such meeting, within the 
time.and in the manner provided in the Nonprofit Corporation Act for the giving of notice of meet- 
ings of members. A resolution to’ revoke the voluntary dissolution proceedings shall be adopted 
upon receiving at least two-thirds of the votes which members present at the meeting or repre- 
sented by proxy are entitled to cast; or 

(2) if there are no members, or no members entitled to vote thereon, a resolution to revoke 
the voluntary dissolution proceedings shall be adopted at a meeting of the board of directors upon 
sl lea ome vote of a majority of the directors in office. 
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B. Upon the adoption of the resolution by the members, or by the board of directors where 
there are no members or no members entitled to vote thereon, the corporation may thereupon 


again conduct its affairs. 


History: 1953 Comp., § 51-14-92, enacted by Laws 
1975, ch. 217, § 50. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2018, ch. 75, § 9 provided that as of July 1, 2013, 
the secretary of state, pursuant to N.M. const., Art. 11, § 


as provided by law, including the performance of the func- 
tions of the former corporations bureau of the public reg- 
ulation commission, and that except for Subsection D of 
53-5-8 NMSA 1978, references to the "public regulation 
commission’, "state corporation commission" or "commis- 
sion" shall be construed to be references to the secretary 
of state. See 8-4-7 NMSA 1978. 


19, shall assume responsibility for chartering corporations 


53-8-51. Articles of dissolution. 


If voluntary dissolution proceedings have not been revoked, then when all debts, liabilities 
and obligations of the corporation are paid and discharged, or adequate provision has. been made 
therefor, and all of the remaining property and assets of the corporation are transferred, conveyed 
or distributed in accordance with the provisions of the Nonprofit Corporation Act, articles of dis- 
solution shall be executed by the corporation by two authorized officers of the corporation, which 
statement shall set forth: 

A. the name of the corporation; 

B. if there are members entitled to vote thereon: 

(1) astatement setting forth the date of the meeting of members at which the resolution to 
dissolve was adopted, that a quorum was present at the meeting and that the resolution received. 
at least two-thirds of the votes that members present at the mechingo or represented by proxy were 
entitled to cast; or 

(2) astatement that the resolution was adopted by a Sanentd in writing signed by all n mem- 
bers entitled to vote with respect thereto; 

C. if there are no members, or no members entitled to vote thaseon, a statement af such fact, 
the date of the meeting of the board of directors at which the resolution to dissolve was adopted 
and a statement of the fact that the resolution received the vote of a majority of the directors:in 
office; : 

D. that all debts, obligations and liabilities of the corporation have been paid and discharged or 
that adequate provision has been made therefor; 

E. acopy of the plan of distribution, if any, as adopted by the corporation or a statement that 
no plan was so adopted; 

F. that all the remaining property and assets of the corporation have been transferred, con- 
veyed or distributed in accordance with the provisions of the Nonprofit Corporation Act; 

G. that there are no suits pending against the corporation in any court or that adequate pro- 
vision has been made for the satisfaction of any judgment, order or decree that may be entered 
against it in any pending suit; and 

H. confirmation that the corporation has resigned as a registered agent or is not currently a 
registered agent for any entity registered in New Mexico. 


History: 1953 Comp., § 51-14-93, enacted by Laws 
1975, ch. 217, § 51; 2003, ch. 318, § 17; 2019, ch. 159, 
§1. 

The 2019 amendment, effective July 1, 2019, required 
articles of dissolution to include confirmation that the cor- 
poration has resigned as a registered agent or is not cur- 
rently a registered agent for any entity registered in New. 
Mexico; added new Subsection H. 


The 2003 amendment, effective July 1, 2003, substi- 
tuted "are" for "shall have been" twice following "of the 
corporation" substituted "has" for "shall have" following 

"or adequate provision"; deleted "in duplicate" following 
"shall be executed"; substituted "two authorized officers of 
the corporation" for ' 'its president or vice president and by 
its secretary or assistant secretary" following "the corpo- 
ration by"; and deleted "corporation" preceding "commis- 
sion" in Paragraph A(2) and Subsection C, 


53-8-52. Filing of articles of dissolution. 


A. An original and a copy, which may be a photocopy of the original after it was signed or a 
photocopy that is conformed to the original, of the articles of dissolution shall be delivered to the 
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commission [secretary of state]. If the commission [secretary of state] finds that such articles of 
dissolution conform to law, it shall, when all fees have been paid as prescribed in the Nonprofit 
Corporation Act: ! 

(1) endorse.on the original and copy the word "filed" and the month, day and year of the 
filing thereof; 

(2) file the original in the office of the commission [secretary of state]; and 

(3) issue a certificate of dissolution to which shall be affixed the copy. 

B. The certificate of dissolution, together with the copy of the articles of dissolution, affixed 
thereto by the commission [secretary of state], shall be returned to the representative of the dis- 
solved corporation. Upon the issuance of a certificate. of dissolution, the existence of the corpora- 
tion shall cease, except for the purpose of suits, other proceedings and appropriate corporate action 
by members, directors and officers as provided in the Nonprofit Corporation Act. 


History: 1953 Comp., § 51-14-94, enacted by Laws, The 2003 amendment, effective July 1, 2003, substi- 


1975, ch. 217, § 52; 2003, ch. 318, § 18. tuted "An original and a copy; which may be a photocopy 

Bracketed material. — The bracketed material was of the original after it was signed or a photocopy that is 
inserted by the compiler and is not part of the law. conformed to the original" for "Duplicate originals" at the 

Laws 2013, ch. 75, § 9 provided that as of July 1, 2013, beginning of Subsection A; substituted "the original and 
the secretary. of state, pursuant to N.M. const., Art. 11, . copy" for "each of the duplicate originals" in Paragraph 
§ 19, shall assume responsibility for chartering corpora- A(1); substituted "the original" for "one of the originals" 
tions as provided by law, including the performance of the in Paragraph A(2); substituted "copy" for "other duplicate 
functions of the former corporations bureau of the public original" in Paragraph A(3); substituted "copy" for "du- 
regulation commission, and that except for Subsection D plicate original" following "together with the" in Subsec- 
of 53-5-8 NMSA 1978, references to the "public regulation tion B; and deleted "corporation" preceding "commission" 
commission", "state corporation commission" or "commis- ‘throughout the section. 


sion" shall be construed to be references to the secretary 
of state. See. 8-4-7 NMSA 1978. 


53-8-53. Revocation of certificate of incorporation. 


A... The certificate of inboriioratinn of a corporation to conduct affairs in New Meneido may be re- 
voked by the commission [secretary of state] upon the conditions prescribed in this section when: 

(1) the corporation has failed to file its annual report within the time required by the Non- 
profit Corporation Act or has failed to pay a fees or penalties prescribed by that act when they 
have become due and payable; 

(2) the certificate of incorporation of the corporation was procured through fraud practiced 
upon the state; 

(3) the corporation has continued to exceed or abuse the authority conferred upon it by the 
Nonprofit Corporation Act; or 

(4) amisrepresentation has been made of any material matter in any application, report, 
statement or other document submitted by the corporation pursuant to the Nonprofit Corporation 
Act. 

B. Acertificate of incorporation of a corporation shall not be revoked by the commission [secre- 
tary of state] unless: 

(1) the commission [secretary of state] has given the corporation not less than sixty days' 
notice thereof by mail addressed to the corporation's mailing address as shown in the most recent 
corporate report filed with the commission [secretary of state]; and 

(2) the corporation fails prior to revocation to file an annual report, pay fees or penalties, 
file articles of amendment or articles of merger or correct a material misrepresentation in a docu- 
ment submitted by the corporation pursuant to the Nonprofit Corporation Act. 


History: 1953 Comp., § 51-14-95, enacted by Laws regulation commission, and that except for Subsection D 
1975, ch. 217, § 53; 20038, ch, 318, § 19. of 53-5-8 NMSA 1978, references to the "public regulation 

Bracketed material. — The bracketed material was commission’, "state corporation commission" or "commis- 
inserted by the compiler and is not part of the law. sion" shall be construed to be references to the secretary 

Laws 2018, ch. 75, § 9 provided that as of July 1, 2013, of state. See 8-4-7 NMSA 1978. 
the secretary of state, pursuant to N.M. const., Art. 11, The 2003 amendment, effective July 1, 2003, deleted 
§ 19, shall assume responsibility for chartering corpora- "corporation" following "revoked by the" in Subsections 
tions as provided by law, including the performance of the A and B; substituted "statement" for "affidavit" following 
functions of the former corporations bureau of the public "any application, report" in Paragraph A(4); in Subsection 
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following "fees or penalties", and substituted "a" 
following "material misrepresentation in", 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 19 Am. 
Jur, 2d Corporations §§ 2734, 2740, 2741,.2746, 2788 to 
2810, 2822, 2824, 


B, substituted "A" for "No" at the, beginning, inserted 
"not" following "corporation shall"; substituted "the cor- 
poration's mailing address as shown in the most recent 
corporate report filed with the commission" for "its regis- 
tered office" near the end of Paragraph B(1); in Paragraph 
B(2), deleted "or" following "an annual report", deleted "of" 


for "any" 


53-8-54. Issuance of certificate of revocation. 


A. Upon revoking a certificate of incorporation, the commission (secretary of state] shall: 
(1). issue a certificate of revocation in duplicate; 
(2) file one of the certificates in its office; and 
(3) mail to the corporation at the corporation’ s mailing nddrece as shown in the most re- 
cent corporate report filed with the commission [secretary of state] a notice of the revocation ac- 
companied by one of the certificates. 

B. Upon the issuance of a certificate of revocation, the authority of the corporation to conduct 
affairs in New Mexico ceases. 

C. A corporation administratively revoked under Section 53-8-53 NMSA 1978 may apply to 
the commission [secretary of state] for reinstatement within two years after the effective date af 
revocation. The application shall: 

(1) recite the name of the corporation and the effective date of its administrative revocation; 

(2) state that the ground or grounds for revocation either did not exist or have been elimi- 
nated; and 

(3) state that the corporation's name satisfies the requirements of Section 53-8-7 NMSA 
1978. 

D. Ifthe commission [secretary of state] determines that the application contains the informa- 
tion required by Subsection C of this section and that the information is correct, it shall cancel the 
certificate of revocation and prepare a certificate of reinstatement that recites its determination 
and the effective date of reinstatement, file the original of the cartihicate and serve a copy on the 
corporation. 

E. When the reinstatement: is cnfidshive, it relates back to nid takes effect as of the effective 
date of the administrative revocation and the corporation resumes carrying on its business as if 
the administrative revocation had never occurred. 


of 53-5-8 NMSA 1978, references to the "public regulation 
commission’, "state corporation commission" or "commis- 


History: 1953 Comp., § 51-14-96, enacted by Laws 
1975, ch. 217, § 54; 2001, ch. 200, § 38; 2008, ch. 318, § 


20. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2013, ch. 75, § 9 provided that as of July 1, 2013, 
the secretary of state, pursuant to N.M. const., Art. 11, 
§ 19, shall assume responsibility for chartering corpora- 
tions as provided by law, including the performance of the 
functions of the former corporations bureau of the public 
regulation commission, and that except for Subsection D 


sion" shall be construed to be references to the secretary 
of state. See 8-4-7 NMSA 1978. 

The 2003 amendment, effective July 1, 2003, substi- 
tuted "the corporation's mailing address as shown in the 
most recent corporate report filed with the commission" 


_ for “its registered office" in Paragraph A(3). 


The 2001 amendment, effective July 1, 2001, aelad 
Subsections C, D and E. 


53-8-55. Jurisdiction of court to liquidate assets and affairs of 


corporation. 


A. District courts shall have full power to liquidate the assets and affairs of a corporation: 
(1) in an action by a member or director when it is made to appear that: 
(a) the directors are deadlocked in the management of the corporate affairs and that 
irreparable injury to the corporation is being suffered or is threatened by reason thereof, arid ei- 
ther that the members are unable to break the deadlock or there are no members having voting 


rights; or 


sive or fraudulent; or 


(b) the acts of the directors or those in control of the corporation are illegal, oppres- 
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(c) the members entitled to vote in the election of directors are deadlocked in voting 
power and have failed for at least two years to elect successors to directors whose terms have ex- 
pired or would have expired upon the election of their successors; or 

(d) the corporate assets are being misapplied or wasted; or 

(e) the corporation is unable to carry out its purposes; 


(2) in an action by a creditor when: 


(a) the claim of the creditor has been reduced to judgment and an execution thereon 
has been returned unsatisfied and it is established that the corporation is insolvent; or 
(b) the corporation has admitted in writing that the claim of the creditor is due and 
owing and it is established that the corporation is insolvent; or 
(3) upon application by a corporation to have its dissolution continued under the supervi- 


sion of the court. 


B. Proceedings under this section shall be brought in the county in which the registered office 


or the principal office of the corporation is situated. 


C. ‘It shall not be necessary to make directors or members parties to any such action or pro- 
ceedings unless relief is sought against them personally. 


History: 1953 Comp., § 51-14-97, enacted by Laws 
1975, ch. 217, § 55. 


ANNOTATIONS 


Standing. — Where former members of a nonprofit 
corporation sought to liquidate the corporation and the 
district court found that the corporation had no members 
and that no members qualified to engage in corporate 
acts or otherwise carry out corporate business, the former 


members did not have standing to initiate an action to liq- 
uidate the corporation and the district court did not have 
subject matter jurisdiction to proceed with the liquidation 
action. Disabled Am. Veterans v. Lakeside Veterans Club, 
Inc., 2011-NMCA-099, 150 N.M. 569, 263 P.3d 911, cert. 
denied, 2011-NMCERT-009, 269 P.3d 903. 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 19 Am, 
Jur. 2d Corporations § 2812. 

19 C.J.S. Corporations § 816: 


53-8-56. Procedure in liquidation of corporation by court. 


A. In proceedings to liquidate the assets and affairs of a corporation the district court shall 
have the power to issue injunctions; to appoint a receiver or receivers pendente lite, with such 
powers and duties as the court, from time to time, may direct; and to take such other proceedings 
as may be requisite to preserve the corporate assets wherever situated, and carry on the affairs of 
the corporation until a full hearing can be had. 

B. After a hearing had upon such notice as the district court may direct to be given to all par- 
ties to the proceedings and to any other parties in interest designated by the court, the court may 
appoint a liquidating receiver or receivers with authority to collect the assets of the corporation. 
The liquidating receiver or receivers shall have authority, subject to the order of the court, to sell, 
convey and dispose of all or any part of the assets of the corporation wherever situated, either at 
public or private sale. The order appointing the liquidating receiver or receivers shall state their 
powers and duties. The powers and duties may be increased or diminished at any time during the 
proceedings. 

C. The assets of the corporation or the proceeds resulting from a sale, conveyance or other dis- 
position thereof shall be applied and distributed as follows: 

(1) all costs and expenses of the court proceedings and all liabilities and obligations 
of the corporation shall be paid, satisfied and discharged, or adequate provision shall be made 
therefor; 

(2) assets held by the corporation upon condition requiring return, transfer or conveyance, 
which condition occurs by reason of the dissolution or liquidation, shall be returned, transferred or 
conveyed in accordance with the requirements; 

(3) assets received and held by the corporation subject to limitations permitting their use 
only for charitable, religious, eleemosynary, benevolent, educational or similar purposes, but not 
held upon a condition requiring return, transfer or conveyance by reason of the dissolution or 
liquidation, shall be transferred or conveyed to one or more domestic or foreign corporations, so- 
cieties or organizations engaged in activities substantially similar to those of the dissolving or 
liquidating corporation as the court may direct; 
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(4) other assets, if any, shall be distributed in accordance with the provisions of the articles 
of incorporation or the bylaws to the extent that the articles of incorporation or bylaws determine 
the distributive right of members, or any:class or classes of members, or provide for distribution 
to others; and 

(5) any remaining assets may be distributed to such persons, societies, organizations or 
domestic or foreign corporations, whether for profit or not for profit, specified in the plan of distri- 
bution adopted as provided in the Nonprofit Corporation Act, or where no plan of distribution has 
been adopted, as the court may direct. 

~D. The district court shall have power to allow, from time to time, as expenses of the liquidation, 
compensation to the receiver or receivers and to attorneys in the proceeding, and to direct the pay- 
ment thereof out of the assets of the corporation or the proceeds of any sale or disposition of the assets. 
E. A receiver of a corporation appointed under the provisions of this section shall have au- 
thority to sue and defend in all courts in his own name as receiver of the corporation. The district 
court appointing the receiver shall have exclusive pntacictiont of the corporation and its property, 
wherever situated. 


History: 1953 Comp., § 51-14-98, enacted by Laws Cross references. — For propriety of distribution 
1975, ch. 217, § 56. upon dissolution, see 53-8-28 NMSA 1978. 


53-8-57. Qualification of receivers. 


A receiver shall in all cases be a citizen of the Unites [United] States or a corporation for profit 
authorized to act as receiver, which corporation may be a domestic corporation or a foreign corpo- 
ration authorized to transact business in New Mexico and shall in all cases give bond as the court 
may direct with sureties as the court may require. 


History: 1953 Comp., § 51-14-99, enacted by Laws ANNOTATIONS 
1975, ch. 217, § 57. 
Bracketed material. — The bracketed material was Am. Jur, 2d, A.L.R. and C.J.S. references. — 19 


inserted by the compiler and is not part of the law. C.J.8, Corporations § 773. 


53-8-58. Filing of claims in liquidation proceedings. 


In proceedings to liquidate the assets and affairs of a corporation the district court may require 
all creditors of the corporation to file with the clerk of the court or with the receiver, in a form the 
court may prescribe, proofs under oath of their respective claims. If the court requires the filing of 
claims, it shall fix a date, which shall be not less than four months from the date of the order, as the 
last day for the filing of claims, and shall prescribe the notice that shall be given to creditors and 
claimants of the date so fixed. Prior to the date so fixed, the court may extend the time for the filing 
of claims. Creditors and claimants failing to file proofs of claim on or before the date so fixed may, 
be barred, by order of court, from participating in the distribution of the assets of the corporation. 


History: 1953 Bont + § 51-14-100, enacted by Laws ANNOTATIONS 


1975, ch. 217, § 58. 
if : Am. Jur. 2d, A-L.R. and C.J.S. references. — 19 Am. 
Jur, 2d Corporations §§ 2862 to 2870, 2873. 
19 C.J.S. Corporations § 872. 


53-8-59. Discontinuance of liquidation proceedings. 


The liquidation of the assets and affairs of a corporation may be discontinued at any time dur- 
ing the liquidation proceedings when it is established that cause for liquidation no longer exists. 
In such event the court shall dismiss the proceedings and direct the receiver to redeliver to the 
corporation all its remaining property and assets. 


History: 1953 Fire § 51-14-101, enacted by Laws 
1975, ch. 217, § 59. 
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53-8-60. Decree of involuntary dissolution. 


In proceedings fo liquidate the assets and affairs of a corporation, when the costs and expenses 
of the proceedings and all debts, obligations and liabilities of the corporation have been paid and 
discharged and all of its remaining property and assets distributed in accordance with the provi- 
sions of the Nonprofit Corporation Act, or in case its property and assets are not sufficient to sat- 
isfy and discharge the costs, expenses, dehis and obligations, and all the property and assets have 
been applied so far as they will go to their payment, the district court shall enter a decree dissolv- 


ing the corporation, whereupon the existence of the corporation shall cease. 


History: 1953 Comp., § 51-14-102, enacted by Laws 
1975, ch. 217, § 60. 


ANNOTATIONS 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 19 


C.J.S. Corporations § 849. 


53-8-61. Filing of decree of dissolution. 


In case the district court enters a decree dissolving a corporation, it shall be the duty of. the 
clerk of the court to file a certified copy of the decree with the corporation commission [secretary of 
state]. No fee shall be charged by the commission [secretary of state] for the filing thereof. 


History: 1953 Comp., § 51-14-103, enacted by Laws 
1975, ch. 217, § 61. 

Bracketed material.'— The bracketed material was 
inserted bythe compiler and is not part of the law. 

Laws 2013, ch. 75, § 9 provided that as of July 1, 2013, 
the secretary of state, pursuant to N.M. const., Art. 5 a g 
19, shall assume responsibility for chartering corporations 


f commission’, 


as provided by law, including the performance of the func- 
tions of the former corporations bureau of the public reg- 
ulation commission, and that except for Subsection D of 
53-5-8 NMSA 1978, references to the "public regulation 
", "state corporation commission" or "commis- 

sion" shall be construed to be references to the secretary 
of state. See 8-4-7 NMSA 1978. 


53-8-62. Deposits with state treasurer. 


Upon the voluntary or involuntary dissolution of a corporation, the portion of the assets distrib- 
utable to any person who is unknown or cannot be found, or who is under disability and there is no 
person legally competent to receive the distributive portion, shall be reduced to cash and deposited 
with the state treasurer and shall be paid over to such person or to his legal representative upon 
proof satisfactory to the state treasurer of his right thereto. 


History: 1953 Comp., § 51-14-104, enacted by Laws 
1975, ch. 217, § 62. 


53-8-63. Survival of remedy after dissolution. 


The dissolution of a corporation either by the issuance of a certificate of dissolution by the cor- 
poration commission [secretary of state], or by a decree of court when the court has not liquidated 
the assets and affairs of the corporation as provided in the Nonprofit Corporation Act, or by expi- 
ration of its period of duration, shall not take away or impair any remedy available to or against 
the corporation, its directors, officers or members, for any right or claim existing, or any liability 
incurred, prior to the dissolution if action or other proceeding thereon is commenced within two 
years after the date of dissolution. Any such action or proceeding by or against the corporation 
may be prosecuted or defended by the corporation in its corporate name. The members, directors 
and officers shall have power to take such corporate or other action as shall be appropriate to pro- 
tect such remedy, right or claim. If the corporation was dissolved by the expiration of its period of 
duration, the corporation may amend its articles of incorporation at any time during such period 
of two years so as to extend its period of duration. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


History: 1953 Comp., a¢ 51- Astle enacted by Laws 
1975, ch. 217, § 63. 
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Laws 2018, ch. 75, § 9 provided that as of July 1, 2018, 
the secretary of state, pursuant to N.M. const., Art. 11, 
§ 19, shall assume responsibility for chartering corpora- 
tions as provided by law, including the performance of the 
functions of the former corporations bureau of the public 
regulation commission, and that except for Subsection D 
of 53-5-8 NMSA 1978, references to the "public regulation 
commission’, "state corporation commission" or "commis- 
sion" shall be construed to be references to the secretary 
of state, See 8-4-7 NMSA 1978. 


ANNOTATIONS 


Applicability to prior dissolutions. — Statutes 
concerning the survival period of a corporation after 


CORPORATIONS 


§3-8-65 


dissolution are generally construed-as procedural rather 
than substantive; as a remedial or procedural matter, the 
survival period adopted after dissolution may apply to 
corporations dissolved before the effective date of the new 
survival statute. Quintana v. Los Alamos Med. Ctr, Inc., 
1994-NMCA-162, 119 N.M. 312, 889 P.2d 1234, 

Am, Jur. 2d, A.L.R. and C.I.S. references. — 19 Am. 
dur. 2d Corporations §§ 2896, 2897, 

Service of process on dissolved domestic corporation ‘in 
absence of express statutory direction, 75 A.L.R.2d 1399, 

19 C.J.S. Corporations § 861 et seq, 


53-8-64. Admission of foreign corporation. 


A. No foreign corporation has the right to conduct affairs in New Mexico until it has procured a 
certificate of authority to do so from the corporation commission [secretary of state]. No foreign corpo- 
ration is entitled to procure a certificate of authority under the Nonprofit Corporation Act to conduct 
in New Mexico any affairs which a corporation organized under that act is prohibited from conducting. 
A foreign corporation shall not be denied a certificate of authority by reason of the fact that the laws of 
the state or country under which the corporation is organized governing its organization and internal 
affairs differ from the laws of this state. Nothing in the Nonprofit Corporation Act shall be construed to 
authorize this state to regulate the organization or the internal affairs of such corporation. 

B. Without excluding other activities which may not constitute conducting affairs in New Mex- 
ico, a foreign corporation shall not be considered to be conducting affairs in this state, for the pur- 
poses of the Nonprofit Corporation Act, by reason of carrying on in this state any one or more of 
the following activities: 

(1) maintaining or defending any action or suit or any administrative or arbitration PIO; 
ceeding or effecting the settlement thereof or the settlement of claims or disputes; 

(2) holding meetings of its directors or members or carrying on other activities concerning 
its internal affairs; 

(3) maintaining bank accounts; 

(4) creating evidences of debt, “TAREE or liens on real or personal property; 

(5) securing or collecting debts due to it or enforcing any rights in property securing the same; 

(6) conducting its affairs in interstate commerce; 

(7) granting funds; 

(8) distributing information to its members; and 

(9) conducting an isolated transaction completed within a period of thirty days and ae in 
the course of a number of repeated transactions of like nature. 


History: 1953 Comp., § 51-14-106, enacted by Laws 
1975, ch. 217, §.64. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2013, ch. 75, § 9 provided that as of July 1, 2018, 
the secretary of state, pursuant to N.M. const., Art. 11, 
§ 19, shall assume responsibility for chartering corpora- 
tions as provided by law, including the performance of the 
functions of the former corporations bureau of the public 
regulation commission, and that except for Subsection D 
of 53-5-8 NMSA 1978, references to the "public regulation 
commission", "state corporation commission" or "commis- 
sion" shall be construed to be references to the secretary 
of state. See 8-4-7 NMSA 1978. 


Cross references. — For effect of conducting affairs in 
state without certificate, see 53-8-81 NMSA 1978. 


ANNOTATIONS 


Am, Jur. 2d, A.L.R, and C.J.S. references. — 36 Am. 
Jur, 2d Foreign Corporations § 170. 

Applicability to corporations not organized for profit of 
statutes prescribing conditions under which foreign cor- 
porations may do business within state, 37 A.L.R. 1283.. 

19 C.J.S. Corporations § 901 et seq. 


53-8-65. Powers of foreign corporation. 


A foreign corporation which has received a certificate of authority under the Nonprofit Corpo- 
ration Act shall, until a certificate of revocation or of withdrawal has been issued as provided in 
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that act, enjoy the same, but no greater, rights and privileges as a domestic corporation organized 
for the purposes set forth in the application pursuant to which the certificate of authorization is 
issued; and, except as otherwise provided in the Nonprofit Corporation Act, shall be subject to the 
same duties, restrictions, penalties and liabilities now or hereafter imposed et a domestic cor- 
poration of like character. 


History: 1953 Comp., § 51-14-107, enacted by Laws 
1975, ch. 217, § 65. 


53-8-66. Corporate name of foreign corporation. 


No certificate of authority shall be issued to a foreign corporation unless the corporate name of 
the corporation and, if different, the name under which it PrOpORSS to transact business in New 
Mexico: 

A. shall not contain any word or phrase that indicates or spite that it is organized for any 
purpose other than one or. more of the purposes contained in its articles of incorporation; 

B. shall not be the same as, or confusingly similar to, the name of any corporation, whether for 
profit or not for profit, existing under the laws of New Mexico, or foreign corporation, whether for 
profit or not for profit, authorized to transact business or conduct affairs in this state, or a corpo- 
rate name reserved or registered as permitted by the laws of this state; and 

C. shall be expressed in English letters. | 


History: 1953 Comp,., § 51-14-108, enacted by Laws “and, if different, the name under which it proposes to 
1975, ch, 217, § 66; 2021, ch. 68, § 3. transact business in New Mexico", 

The 2021 amendment, effective July 1, 2021, applied 
the provisions of this section to the name under ‘which a ANNOTATIONS 
corporation proposes to transact business in New Mexico Am. Jur, 24, ALR: and CwW.S. references. — 36 Am 
if it is different than the corporate name; and in the intro- Ftiread Foreign Corporations §§ 163 to 169. , 
ductory paragraph, after "name of the corporation", added 19 C.J.8, Corporations § 889, 


53-8-67. Change of name by foreign corporation. 


Whenever a foreign corporation which is authorized to conduct affairs in New Mexico changes 
its name to one under which a certificate of authority would not be granted to it on application 
therefor, the certificate of authority of the corporation shall be suspended and it shall not conduct 
any affairs in New Mexico until it has changed its name i a name which is available to it under 
the laws of this state. — 


History: 1953 Comp., § 51-14-109, enacted by Laws 
1975, ch. 217, § 67. 


53-8-68. Application for certificate of authority. 


A. A foreign corporation, in order to procure a certificate of authority to conduct affairs in New 

Mexico, shall make application to the commission [secretary of state], which application shall set forth: 

(1) the name of the corporation and the state or country under the laws of which it is in- 
corporated; 

(2) the date of incorporation and the period of duration of the corporation; 

(3) the address of the registered office of the corporation in the state or country under the 
laws of which it is incorporated and the address of the principal office of the corporation, if differ- 
ent from the address of the registered office; 

(4) the address of the proposed registered office of the corporation in New Mexico and the 
name of its proposed registered agent in this state at such address; 

(5) the purpose or purposes of the corporation that it proposes to pursue in conducting its 
affairs in New Mexico; 

(6) the names and respective addresses of the directors and officers of the corporation; and 
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(7) such additional information as may be necessary or appropriate in order to enable the 
commission [secretary of state] to determine whether the corporation’ is entitled to a certificate of 
authority to conduct affairs in New Mexico. 

B. The application shall be made on forms prescribed by the commission miretir ae of tats: or on 
forms containing substantially the same information as forms prescribed by the commission [secre- 
tary of state], and shall be executed by the corporation by two authorized officers of the corporation. 


History: 1953 Comp., § 51-14-110, enacted by Laws regulation commission, and that except for Subsection D 


1975, ch. 217, § 68; 1977, ch. 178, § 8; 2003, ch. 318, § 21. of 53-5-8 NMSA 1978, references to the "public regulation 
Bracketed material. — The bracketed material was commission", "state corporation commission" or "commis- 

inserted by the compiler and is not part of the law. sion" shall be construed: to be‘references to the secretary 
Laws 2013, ch. 75, § 9 provided that as of July 1, 2013, of state. See 8-4-7 NMSA 1978. 

the secretary of state, pursuant to N.M. const., Art, 11, The 2008 amendment, effective July 1, 2003, deleted 

§ 19, shall assume responsibility for chartering corpora- "corporation" following "application to the" in Subsection 

tions as provided by law, including the performance of the A and following "to enable the" in Paragraph A(7); and re- 

functions of the former corporations bureau of the public wrote Subsection B. 


53-8-69. Filing of application for certificate of authority. 


A. The following documents shall be delivered to the secretary of state: 

(1). an original of the application of the corporation for a certificate of authority and a cer- 
tificate of good standing and compliance issued by the appropriate official of the state or country 
under the laws of which the corporation is incorporated that is current within thirty days and that 
has not expired by the time of receipt by the secretary; 

(2) astatement executed by the designated registered agent in which the agent acknowl- 
edges acceptance of the appointment by the filing corporation as its registered agent, if the agent 
is an individual, or a statement executed by an authorized officer of a corporation that is the des- 
ignated registered agent, in which the officer acknowledges the corporation's acceptance of the 
appointment by the filing corporation as its registered agent, if the agent is a corporation; and 

(3) a copy of whichever statement is filed pursuant to Paragraph (2) of this subsection, 
which may be a photocopy of the original after it was signed or a photocopy that is conformed to 
the original. 

B. Ifthe secretary of state finds that the application and the affidavit conform to law, the secre- 
tary shall, when all fees have been paid as prescribed in the Nonprofit Corporation Act: 

(1), endorse on the original and copy the word "filed" and the month, day and year of the 
filing thereof; 

(2) file in the office of the secretary the original of the application and the statement; and 

(3) issue a certificate of authority to conduct affairs in New Mexico to which shall be af- 
fixed the application copy. 

C. The certificate of authority, together with the application affixed thereto by the secretary of 
state, shall be returned to the corporation or its representative. 


History: 1953 Comp., § 51-14-111, enacted by Laws , _ of the documents" near the beginning of Paragraph B(1); 
1975, ch, 217, § 69; 1977, ch. 178, § 9; 1983, ch. 804, § © in Paragraph B(2), substituted "original" for "duplicate 
14; 2008, ch. 318, § 22; 2015, ch. 66, § 5. originals" following "commission the", substituted "state- 

The 2015 amendment, effective July 1, 2015, required ment" for "affidavit" near the end; substituted ‘"applica- 
the filing of the corporate application for certificate of au- tion copy" for "other duplicate original application" at the 
thority to be filed with the secretary of state; in the in- end of Paragraph B(3); deleted "duplicate, original of the" 
troductory sentence of Subsection A, after "delivered to following “together with the” in Subsection C; and deleted 
the", deleted "commission" and added "secretary of state"; "corporation" preceding "commission" throughout section. 
in Paragraph (1) of Subsection A, after "ecorporation.is in- The 1983 amendment, effective June 17, 1983, in- 
corporated", added ''that is current within thirty days and serted "in which the officer... as its registered agent" 
that has not expired by the time of receipt by the secre- near the end of Subsection A, ‘deleted "together with a 
tary"; in the introductory sentence of Subsection B, after copy of its articles of incorporation, or restated articles 
"If the", deleted "commission" and added "secretary of of incorporation, and all amendments thereto, duly cer- 
state", after "conform to law", deleted "it" and added "the tified by the proper officer of the state or couhtry un- 
secretary"; in Paragraph (2) of Subsection B, after "office der the laws’ of which it is incorporated" at the end of 
of the", deleted "commission" and added "secretary"; and ‘Subsection A, substituted "and" for a comma following 
in Subsection C, after "affixed. thereto by the", deleted "application" and deleted."and the copy of the articles of 
"commission" and added "secretary of state". incorporation, or the restated articles of incorporation, 

The 2008 amendment, effective July 1, 2003, rewrote and amendments thereto" at the end of Paragraph (2) of 
Subsection A; substituted "the original and copy" for "each Subsection B. 
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53-8-70. Effect of [certificate of] authority. 


Unless the corporation commission [secretary of state] disapproves pursuant to Subsection A of 
Section 53-8-91 NMSA 1978, upon delivery of the application fora certificate of authority to the 
corporation commission [secretary of state], the corporation shall be authorized to conduct affairs 
in New Mexico for those purposes set forth in its application, subject, however, to the right of this 


state to suspend or to revoke such authority as provided in the Nonprofit Corporation, Act. 


History: 1953 Comp., § 51-14-112, enacted by Laws 
1975, ch. 217, § 70; 1983, ch. 304, § 15. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


Laws 2013, ch. 75, § 9 provided that as of July 1, 2018, 


the secretary of state, pursuant to N.M. const., Art, 11, 
§ 19, shall assume responsibility for chartering corpora- 
tions as provided by law, including the performance of the 
functions of the former corporations bureau of the public 


regulation commission, and that except for Subsection D 
of 53-5-8 NMSA 1978, references to the "public regulation 
commission", "state corporation commission" or "commis- 
sion" shall be construed to'be references to the secretary 
of state, See 8-4-7 NMSA 1978. 

The 1988 amendment, effective June 17, 1983, substi- 
tuted "Unless the corporation commission .. . to the corpo- 
ration commission," for "Upon the issuance of a certificate 
of authority by the corporation commission." 


53-8-71. Registered office and registered agent of foreign corporation. 


Each foreign corporation authorized to conduct affairs in New Mexico shall have and continu- 
ously maintain in this state: 

A. aregistered office which may be, but need not be, the same as its principal office; and 

B. aregistered agent, which agent may be either an individual resident in New Mexico whose 
business office is identical with the registered office, or a domestic corporation, whether for profit 
or not for profit, or a foreign corporation, whether for profit or not for profit, authorized to transact 
business or conduct affairs in this state, having an office identical with the registered office. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S, references. — 36 Am. 
Jur, 2d Foreign Corporations §§ 229, 233, 
19 C.J.S. Corporations §§ 902, 909, 955. 


History: 1953 Comp., § 51-14-113, enacted ier Laws 
1975, ch, 217, § 71. 


53-8-72. Change of registered office or registered agent of foreign 
corporation. 


A. A foreign corporation authorized to conduct affairs in New Mexico may change its registered 
office or change its registered agent, or both, upon filing in the office of the commission [secretary 
of state] a statement setting forth: 

(1) the name of the corporation; 
(2) the address of its then registered office; 
(3) if the address of its registered office is changed, the address to which the registered 
office is to be changed; 
(4) the name of its registered agent; 
(5) ifits registered agent is changed: 
(a) the name of its successor registered agent; and 
(b) a statement executed by the successor registered agent in which the agent ac- 
knowledges acceptance of the appointment by the filing corporation as its registered agent, if the 
agent is an individual, or a statement executed by an authorized officer of a corporation that is 
the successor registered agent in which the officer acknowledges the corporation's acceptance of 
the appointment by the filing corporation as its registered agent, if the agent is a corporation; and 
(6) that the address of its registered office and the address of the office of its registered 
agent, as changed, will be identical. 

B. Such statement shall be executed by the corporation by an authorized officer of the corpo- 
ration and delivered to the commission [secretary of state]. If the commission [secretary of state] 
finds that such statement conforms to the provisions of the Nonprofit Corporation Act, it shall file 
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the statement in its office, and upon such filing, the change of address of the registered office or the 
appointment of a new registered agent, or both, shall become effective. 

C. A registered agent'in New Mexico appointed by a foreign corporation may resign as agent 
upon filing an originally executed notice'and a copy, which may be a photocopy of the original af- 
ter it was signed or a photocopy that is'conformed to the original, with the commission [secretary 
of state], which shall mail a copy to the foreign corporation at its principal office in the state or 
country under the laws of which it is incorporatedias shown by its most recent annual report. The 
appointment of an agent shall terminate upon the expiration oa thirty aa after Je. of such 
notice by the commission [secretary of state]. 

D. Ifa registered agent changes its business address to another place within the same county, 
it may change such address and the address of the registered office of any corporations of which it 
is the registered agent by filing a statement as required above except that it need be signed only 
by the registered agent and need not be responsive to the provisions of Paragraphs (5) and (7) of 


Subsection A of this section and must recite eat a copy of the statement has been aiatiod to each 


such corporation. 


History: 1953 Comp., § 51-14-114, enacted by Laws 
1975, ch. 217, § 72; 1977, ch. 178, § 10; 2003, ch. 318, § 
23. 

Bracketed material, — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 20138, ch. 75, § 9 provided that as of July 1, 2018, 
the secretary of state, pursuant to N.M. const., Art. 11, 
§ 19, shall assume responsibility for chartering corpora- 
tions as provided by law, including the performance of the 
functions of the former corporations bureau of the public 
regulation commission, and that except for Subsection D 
of 53-5-8 NMSA 1978, references to the “public regulation 
commission’, "state corporation commission" or "commis- 
sion" shall be construed to be references to the secretary 
of state. See 8-4-7 NMSA 1978. 

The 2003 amendment, effective July 1, 20038, deleted 
"corporation" following "office of the" in Subsection A; sub- 
stituted "is" for "be" in Paragraph A(5); in Subparagraph 
A(5)(b), substituted "a statement" for "an affidavit" at the 


beginning, substituted "a statement executed by an au- 
thorized officer" for "an affidavit executed by the president 
or vice president" following "an individual, or"; deleted 
Paragraph A(7) which read: "that such changes was au- 
thorized by resolution duly adopted by its board of direc- 
tors"; substituted "an authorized officer of the corporation 
and delivered to the" for "its president or vice president 
and delivered to the corporation" following "by the corpo- 
ration" in Subsection B; in Subsection C, substituted "an 
originally executed notice and a copy, which may bea pho- 
tocopy of the original after it was signed or a photocopy 
that is conformed to the original, with the commission, 
which" for "a written notice executed in duplicate, with 
the corporation commission, who" following "agent upon 
filing", deleted "corporation" near the end; in Subsection 
D, deleted "his or" following "registered agent changes", 
deleted "he or" following "the same county" and following 
"corporations of which", 


53-8-73. Service of process on foreign corporation. 


The registered agent appointed by a foreign corporation authorized to transact business in New 
Mexico shall be an agent of the corporation upon whom any process, notice or demand required or 
permitted by law to be served upon the corporation may be served, Nothing in this section limits or 
affects the right to serve any process, notice or demand, required or permitted by law to be served 
upon a corporation in any other manner now or hereafter permitted by law. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references, — 36 Am. 
Jur. 2d Foreign Corporations §§ 229, 233, 234. 
19 C.J.S, Corporations §§ 952 to 961. 


History: 1953 Comp., § 51-14-115, enacted by Laws 
1975, ch. 217, § 73. 


53-8-74. Repealed. 


Repeals. — Laws 1983, ch. 304, § 73, repealed 53-8- 
74 NMSA,1978, as enacted by Laws 1975, ch. 217, § 74, 


relating to amendment of the articles of incorporation of a 
foreign corporation, effective June 17, 1983. 


53-8-75. Merger of foreign corporation authorized to conduct affairs in 
this state. 


Whenever a foreign corporation authorized to conduct affairs in New Mexico is a party to a 
statutory merger permitted by the laws of the state or country under the laws of which it is 
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incorporated, it shall, within thirty days after the merger becomes effective, file with the corpora- 
tion commission [secretary of state] a copy of the articles of merger duly certified by the proper 
officer of the:state or country under the laws of which the statutory merger was effected. It shall 
not be necessary for such corporation to procure either a new or amended certificate of authority to 
conduct affairs in this state unless the name of the corporation is changed by the merger or unless 
the corporation desires to pursue in New Mexico other or additional purposes than those which it 
is then authorized to pursue in New Mexico or unless the surviving corporation is to conduct af- 
fairs in New Mexico but has not procured a certificate of authority to conduct affairs in this state. 


History: 1953 Comp., § 51-14-117, enacted by Laws of 63-5-8 NMSA 1978, references to: the "public regulation 
1975, ch. 217, § 75; 1983, ch. 304, § 16, commission’, "state corporation commission" or "commis- 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law, 

Laws 2013, ch. 75, § 9 provided that as of July 1, 2018, 
the secretary of state, pursuant to N.M. const., Art, 11, 
§ 19, shall assume responsibility for chartering corpora- 


sion" shall be construed to be references to the secretary 
of state. See 8-4-7 NMSA 1978, 
The 1983 amendment, effective June 17, 1983, deleted 
"and such corporation shall be the surviving corporation," 
preceding "it shall" in the first sentence and added "or un- 


tions as provided by: law, including the performance of the 
functions of the former corporations bureau of the public 
regulation commission, and that except for Subsection D 


less the surviving corporation. ...in this state” at the-end 
of the last sentence, . 


53-8-76. Amended certificate of authority. 


A. A foreign corporation authorized to conduct affairs in New Mexico shall procure an amended 
certificate of authority in the event it changes its corporate name or desires to pursue in New 
Mexico other or additional purposes than those set forth in its prior application for a’certificate of 
authority by making application therefor to the commission [secretary of state]. 

B. The requirements in respect to the form and contents of the application, the manner of its 
execution, the filing of an original and a copy, which may be a photocopy of the original after it was 
signed or a photocopy that is conformed to the original, with the commission [secretary of state], 
the issuance of an amended certificate of authority and'the effect thereof shall be the same as in 
the case of an original Eight for a certificate of authority. D 


History: 1953 Comp., § 51-14-118, enacted by Laws commission”, "state corporation commission” or'"commis- 


1975, ch. 217, § 76; 2003, ch. 318, § 24. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2013, ch. 75, § 9 provided that as of July 1, 2013, 
the secretary of state, pursuant to N.M. const., Art. 11, 
§ 19, shall assume responsibility for chartering corpora- 
tions as provided by law, including the performance of the 
functions of the former corporations bureau of the public 
regulation commission, and that except for Subsection D 


sion" shall be construed to be references to the secretary 
of state. See 8-4-7 NMSA 1978. 

The 2003 amendment, effective July 1, 2003, deleted 
"corporation" preceding "commission" in Subsections A 
and B and Paragraph A(5); substituted "it" for "him" at 
the end of Paragraph A(5); and substituted "two autho- 
rized officers of the corporation" for "its president or a vice 
president and by its secretary or’an assistant secretary" 
following "furnished by the" in Subsection B, 


of 53-5-8 NMSA 1978, references to the "public regulation 


53-8-77. Withdrawal of foreign corporation. 


A. A foreign corporation authorized to conduct affairs in New Mexico may withdraw from this 
state upon procuring from the secretary of state a certificate of withdrawal. In order to procure the 
certificate of withdrawal, the foreign corporation shall deliver to the secretary of state an applican 
tion for withdrawal, which shall set forth: 

(1) the name of the corporation and the state or country under the laws of which it is in- 
corporated; 

(2) that the corporation is not conducting affairs in New Mexico; 

(3) that the corporation surrenders its authority to conduct affairs in New Mexico; 

(4) that the corporation revokes the authority of its registered agent in New Mexico to ac- 
cept service of process and consents that service of process in any action, suit or proceeding based 
upon any cause of action arising in this state during the time the corporation was authorized to 
conduct affairs in this state may thereafter be made on the corporation by. service thereof on the 
secretary of state; 
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(5) a post office address to which the secretary of state may mail a copy of any pies 
against the corporation that may be served on it; and 
(6) confirmation that the corporation has resigned as a registered agent or is not cirrentlly 
a registered agent for any entity registered in New Mexico. 
B. The application for withdrawal shall be made on forms prescribed and fabio by the sec- 
retary of state and shall be executed by the corporation by two authorized officers of the corpora- 
tion or, if the corporation is in the hands of a receiver or trustee, shall be executed on behalf of the 


corporation by the receiver or trustee. 


History: 1953 Comp., § 51-14-119, enacted by Laws 
1975, ch. 217, § 77; 2008, ch. 318, § 25; 2019, ch. 159, 
§ 2. 

The 2019 amendment, effective July 1, 2019, provided 
that a foreign corporation desiring to withdraw from this 
state must procure from the secretary of state a certificate 
of withdrawal and must deliver to the secretary of state 
an application for withdrawal, which must include confir- 
mation that the corporation has resigned as a registered 
agent or is not currently a registered agent for any entity 
registered in New Mexico; in Subsection A, in the introduc- 
tory clause, after "procuring from the", deleted "commis- 
sion" and added "secretary of state", and after "deliver to 
the", deleted "commission" and added "secretary of state", 
in Paragraph A(5), after "which the", deleted "commission" 


and added "secretary of state", and added new Paragraph 
A(6); and in Subsection B, after "furnished by the", deleted 
"commission" and added "secretary of state". 

The 2003 amendment, effective July 1, 2003, substi- 
tuted "An original and a copy, which may be a photocopy 
of the original after it was signed or a photocopy that is 
conformed to the original" for "Duplicate originals" at the 
beginning of Subsection A; substituted "the original and 
copy" for "each of the duplicate originals" in Paragraph 
A(1); substituted "the original" for "one of the duplicate 
originals" in Paragraph A(2); substituted "copy" for "other 
duplicate original" in Paragraph A(3); substituted "copy" 


-for "duplicate original" following "together with the" in 


Subsection B; and deleted "corporation" preceding "com- 
mission" throughout the section. 


58-8-78. Filing of application for withdrawal. 


A. An original and a copy, which may be a photocopy of the original after it was signed or a 
photocopy that is conformed to the original, of the application for withdrawal shall be delivered to 
the commission [secretary of state]. If the commission [secretary of state] finds that the applica- 
tion conforms to, the provisions of the Nonprofit Corporation Act, it shall, when all fees have been 


paid as prescribed in that act: 


(1) endorse on the original and copy the word "filed" and the month, day and year of the 


filing thereof; 


(2) file the original in the office of the commission [secretary of state]; and 
(3). issue a certificate of withdrawal to which shall be affixed the copy. 
B. The certificate of withdrawal, together with the copy of the application for withdrawal af- 
fixed thereto by the commission [secretary of state], shall be returned to the corporation or its 
representative. Upon the issuance of the certificate of withdrawal, the authority of the corporation 


to conduct affairs in New Mexico shall cease. 


History: 1953 Comp., § 51-14-120, enacted by Laws 
1975, ch. 217, § 78; 2008, ch. 318, § 26. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 20138, ch. 75, § 9 provided that as of July 1, 2013, 
the secretary of state, pursuant to N.M. const., Art. 11, 
§ 19, shall assume responsibility for chartering corpora- 
tions as provided by law, including the performance of the 
functions of the former corporations bureau of the public 
regulation commission, and that except for Subsection D 
of 53-5-8 NMSA 1978, references to the "public regulation 
commission’, "state corporation commission" or "commis- 
sion" shall be construed to be references to the secretary 
of state. See 8-4-7 NMSA 1978. 


The 2003 amendment, effective July 1, 2003, substi- 
tuted "An original and a copy, which may be a photocopy 
of the original after it was signed or a photocopy that is 
conformed to the original" for "Duplicate originals" at the 
beginning of Subsection A; substituted "the original and 
copy" for "each of the duplicate originals" in Paragraph 
A(1); substituted "the original" for "one of the duplicate 
originals" in Paragraph A(2); substituted "copy" for "other 
duplicate original" in Paragraph A(8); substituted "copy" 
for "duplicate original" following "together with the" in 
Subsection B; and deleted "corporation" preceding "com- 
mission" throughout the section. 


53-8-79. Revocation of certificate of authority. 


A. The certificate of authority of a foreign corporation to conduct affairs in New Mexico may be 


revoked by the commission [secretary of state] upon the conditions prescribed in this section when: 
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(1) the corporation has failed to file its annual report within the time required by the Non- 
profit Corporation Act or has failed to pay any fees or penalties prescribed by that act when they 


have become due and payable;. 


(2) the corporation has failed to appoint and maintain a registered agent in‘New Mexico 


as required by the Nonprofit Corporation Act; 


(3) . the corporation has failed, after change of its registered agent, to file in the office of the 
commission [secretary of state] a statement of such change as required by the Nonprofit Corpora- 


tion Act; 


(4) the corporation has failed to file in the office of the commission [secretary of state] any 
amendment to its articles of incorporation or any articles of merger within the time prescribed by 


the Nonprofit Corporation Act; 


(5) the certificate of authority of the corporation was procured through fraud practiced 


upon the state; 


(6) the corporation has continued to exceed or abuse the authority conferred upon it by the 


Nonprofit Corporation Act; or 


(7) ‘a misrepresentation has been made of any material matter in an application, report, 
affidavit or other document submitted by the corporation pursuant to the Nonprofit Corporation 


Act. 


B. A certificate of authority of a foreign corporation shall not be revoked by the commission 


[secretary of state] unless: 


(1) the commission [secretary of state] has given the corporation not less than sixty days' 
notice thereof by mail addressed to the corporation's mailing address shown in the most recent an- 
nual report filed with the commission [secretary of state]; and 

(2) the corporation fails prior to revocation to file an annual report, or pay fees or penal- 
ties, or file the required statement of change of registered agent, or file articles of amendment or 
articles of merger, or correct such misrepresentation pursuant to the Nonprofit Corporation Act. 


History: 1953 Comp., § 51-14-121, enacted by Laws 
1975, ch. 217, § 79; 1977, ch. 178, § 11; 2003, ch. 318, § 
27. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2013, ch. 75, § 9 provided that as of July 1, 2013, 
the secretary of state, pursuant to N.M. const., Art. 11, 
§ 19, shall assume responsibility for chartering corpora- 
tions as provided by law, including the performance of the 
functions of the former corporations bureau of the public 
regulation commission, and that except for Subsection D 
of 53-5-8 NMSA 1978, references to the "public regulation 
commission", "state corporation commission" or "commis- 
sion" shall be construed to be references to the secretary 
of state. See 8-4-7 NMSA 1978. 

Cross references. — For appeal from secretary of 
state, see 53-8-91 NMSA 1978. 


The 2003 amendment, effective July 1, 2008, deleted 
"or" at the end of Paragraphs A(1) to (5); in Subsection B, 
substituted "A" for "No" at the beginning, inserted "not" 
following "foreign corporation shall"; substituted "the cor- 
poration's mailing address shown in the most recent" for 
"its registered office in New Mexico and either to its prin- 
cipal office in the state or country under the laws of which 
it is incorporated or the principal office of the corporation 
as each address is shown in the last" following "mail ad- 
dressed to" in Paragraph B(1); and deleted "corporation" 
preceding "commission" throughout the section. 


ANNOTATIONS 


Am, Jur, 2d, A.L.R. and C.J.S. references. — 36 Am. 
Jur, 2d Foreign Corporations § 189. 
19 C.J.S. Corporations § 919. 


53-8-80. Issuance of certificate of revocation. 


A. Upon revoking a certificate of authority, the commission [secretary of state] shall: 
(1) issue a certificate of revocation in duplicate; 
(2) file one of the certificates in its office; and 
(3) mail to the corporation at the corporation's mailing address as shown in the most re- 
cent annual report filed with the commission [secretary of state], a notice of the revocation accom- 


panied by one of the certificates. 


B. Upon the issuance of a certificate of revocation, the authority of the corporation to conduct 


affairs in New Mexico ceases. 


History: 1953 Comp., § 51-14-122, enacted by Laws 
1975, ch. 217, § 80; 1977, ch. 178, § 12; 2003, ch. 318, 
§ 28. ; 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 
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Laws 2013, ch, 75, § 9 provided that as of July 1, 2013, 
the secretary of state, pursuant to N.M. const., Art, 11, 
§ 19, shall assume responsibility for chartering corpora- 
tions as provided by law, including the performance of the 
functions of the former corporations bureau of the public 
regulation commission, and that except for Subsection D 
of 58-5-8 NMSA 1978, references to the "public regulation 
commission", "state corporation commission" or "commis- 
sion" shall be construed to be references to the secretary 


CORPORATIONS 


53-8-82 


The 2003 amendment, effective July 1, 2003, deleted 
"corporation" preceding "commission" in Subsection A; 
substituted "duplicate" for "triplicate" in Paragraph A(1); 
substituted "the corporation's mailing address shown in 
the most recent" for-"its registered office in New Mexico, 
and either, to its principal office in the state or country 
under the laws of which it is incorporated or the principal 
office of the corporation at the address is shown in the 
last" in Paragraph A(3). 


of state, See 8-4-7 NMSA 1978. 


53-8-81. Conducting affairs without certificate of authority. 


A. No foreign corporation which is conducting affairs in New Mexico without a certificate of 
authority shall be permitted to maintain any action, suit or proceeding in any court of this state 
until the corporation shall have obtained a certificate of authority. Nor shall any action, suit or 
proceeding be maintained in any court of New Mexico by any successor or assignee of the corpo- 
ration on any right, claim or demand arising out of the conduct of affairs by the corporation in 
this state, until a certificate of authority has been obtained by the corporation or by a corporation 
which has acquired all, or substantially all, of its assets. 

B. The failure of a foreign corporation to obtain a certificate of authority to conduct affairs in 
New Mexico shall not impair the validity of any contract or act of the corporation, and shall not pre- 
vent the corporation from defending any action, suit or proceeding in any district court of this state. 

C. A foreign corporation which conducts affairs in New Mexico without a certificate of author- 
ity shall be liable to this state, for the years or parts thereof during which it, conducted affairs 
in this state without a certificate of authority, in an amount equal to all fees which would have 
been imposed by the Nonprofit Corporation Act upon the corporation had it duly applied for and 
received a certificate of authority to conduct affairs in this state as required by that act and there- 
after filed all reports required by that act, plus all penalties imposed by that act for failure to pay 
such fees. The attorney general shall bring proceedings to recover all Amounts due New Mexico 
under the provisions of this section. 


History: 1953 Comp., § 51-14-123, enacted by Laws 
1975, ch. 217, § 81. 

Cross references. —. For activities not constituting 
conducting affairs in state, see 53-8-64 NMSA 1978. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references, — 36 Am. 
Jur. 2d Foreign Corporations § 240. 
19 C.J.S, Corporations §§ 901, 919. 


53-8-82. Annual report. 


A. Each domestic corporation and, each foreign corporation authorized to conduct affairs in 
New Mexico shall file, within the time prescribed by the Nonprofit Corporation Act, on forms pre- 
scribed and furnished by.the secretary of state to the corporation not less than thirty days prior to 
the date such report is due, an annual report setting forth: 

(1) the name of the corporation and the ae or country under the laws of which it is in- 
corporated; 

(2) the address of the registered office of the corporation in New Mexico and the name of 
its registered agent in New Mexico at such address and, in the case of a foreign corporation, the 
address of its registered office in the state or country under the laws of which it is incorporated 
and the address of the principal office of the corporation if different from the address of the regis- 
tered office; — | 

(3) a brief statement of the character of the affairs that the corporation is actually con- 
ducting or, in the case of a foreign corporation, that the corporation is actually conducting i in New 
Mexico; and 
(4) the names and respective addresses of every director and every officer of the corpora- 
tion. / 

B. The report shall be signed and sworn to by any two of the corporation's directors or officers. 
If the corporation is in the hands of a receiver or trustee, the report shall be executed on behalf of 
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the corporation by the receiver or trustee. A copy of the report shall be maintained at the corpo- 
ration's principal place of business as contained in the report and shall be made available to the 
general public for inspection during regular business hours. 


‘History: 1953 Comp., § 51-14-124, enacted by Laws 
1975, ch. 217, § 82; 1977, ch. 178, § 13; 1979, ch. 180, § 
1; 1989, ch, 294, § 3; 2015, ch. 66, § 6. 

The 2015 amendment, effective July 1, 2015, required 
the secretary of state’s office to prescribe and furnish 
forms for corporations to file their annual report; in the 
introductory sentence ‘of Subsection A, after "furnished by 
the", deleted "commission" and added "secretary of state"; 
in Paragraph (2) of Subsection A; after "registered agent 
in", deleted "this state” and added "New Mexico"; in Para- 
graph (3) of Subsection A, after "affairs", deleted "which" 
and added "that", and after "foreign corporation", deleted 


A, after "addresses of", deleted "directors and officers" and 
added "every director and every officer"; and in Subsec- 
tion B, after "any two of", deleted "its" and added "corpora- 
tion’s", 

The 1989 amendment, effective January 1, 1990, de- 
leted former Subsection A(5), relating to a statement re- 
quired if fifty percent or more of the corporation's total 
annual income is from state and federal sources; in Sub- 
séction B, substituted "any two of its directors or officers" 
for "the president and secretary of the board of directors 
or, if there are no officers, by the directors" in the first sen- 
tence; and deleted former Subsection C, which defined the 


"which" and added "that"; in Paragraph (4) of Subsection phrase "state or federal funds" as used in this section. 


53-8-83. Filing of annual report; initial report; supplemental report; 
-extension of time. 


A. The annual report of a domestic or foreign corporation shall be delivered to the secretary of 
state on or before the fifteenth day of the fifth month following the end of its taxable year, except 
that:the first annual report of a domestic or foreign corporation shall be filed within thirty days 
after the date on which its certificate of incorporation or its certificate of authority was issued by 
the secretary. 

B. A supplemental report shall be filed with the secretary of state within thirty days if, after 
the filing of the annual report required under the Nonprofit Corporation Act, a change is made in: 

(1) the name of the corporation; 

(2) the mailing address, street address or the geographical location of the corporation's 
registered office in New Mexico and the name of the agent upon whom process against the corpo- 
ration may be served; 

(3) the name or address of any of the directors or officers of the corporation or the date 
when the term of office of each expires, in which case the names, addresses and dates of term expi- 
ration of every director and officer shall be reported; or 

(4) the corporation's principal place of business within or without New Mexico. 

C. Proof to the satisfaction of the secretary of state that, prior to the due date of any report 
required by Subsection A or B of this section, the report was deposited in the United States mail in 
a sealed envelope, properly addressed, with postage prepaid, shall be deemed compliance with the 
requirements of this section. If the secretary finds that the report conforms to the requirements of 
the Nonprofit Corporation Act, the secretary shall file the same. If the secretary finds that it does 
not so conform, the secretary shall promptly return the report to the corporation for any necessary 
corrections, in which event the penalties prescribed for failure to file the report within the time 
provided shall not apply, if the report is corrected to conform to the requirements of the Nonprofit 
Corporation Act and returned to the secretary within thirty days after the date on which it was 
mailed to the corporation by the secretary. 

D. Upon application by a corporation and for good cause shown, the secretary of state may ex- 
tend, for no more than a total of twelve months, the date on which a return required by the provi- 
sions of the Nonprofit Corporation Act must be filed or the date on which the payment of any fee is 
required, but no extension shall prevent the accrual of interest as otherwise provided by law. The 
secretary shall, when an extension of time has been granted a nonprofit corporation under the fed- 
eral Internal Revenue Code of 1986 for the time in which to file a return, grant the corporation the 
same extension of time to file the required return and to pay the required fees if a copy of the ap- 
proved federal extension of time is provided to the secretary for filing prior to the filing of the corpo- 
ration's report. An extension shall not prevent the accrual of interest as otherwise provided by law. 

E. Nothing in this section prevents the collection of a fee or penalty due upon the failure of any 
corporation to submit the required report. 
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F.. No annual or supplemental report required to be filed pursuant to the provisions of this 
section shall be deemed to have been filed if the fees accompanying the aii have been paid by 
check and the check is dishonored upon presentation. 


History: 1953 Comp,, § 51-14-125, enacted by Laws 
1975, ch. 217, § 83; 1979, ch. 180, § 2; 1989, ch. 294, § 4; 
2001, ch. 200, § 89; 2015, ch. 66,§ 7... , 

Cross references. — For the United States Internal, 
Revenue Code of 1986, see 26 U.S.C.-§ 1.et seq. . 

The 2015 amendment, effective July 1, 2015, required 
corporations to file their annual report with the secretary 
of state; in Subsection A, after "delivered to the", deleted 
"commission" and added "secretary of state", and after ''is- 
sued by the", deleted "commission" and added "secretary"; 
in the introductory sentence of Subsection B, after "filed 
with the", deleted "commission" and added "secretary of 
state"; in Paragraph (2) of Subsection B, after "registered 
office in", deleted "this state" and added "New Mexico"; in 
Paragraph (3) of Subsection B, after "expires,", added "in 
which case the names, addresses and dates of term ex- 


piration of every director and officer shall be reported"; ©’ 


in Paragraph (4) of Subsection B, after "without", deleted 
"the state" and added "New Mexico"; in Subsection C, af- 
ter "satisfaction of the", deleted "commission" and added 
"secretary of state", after "If the", deleted "commission" 
and added "secretary of state", after "Corporation Act", de- 


leted "it" and added "the secretary", after "If the", deleted . 


"commission" and added "secretary", after "conform,", 
deleted "it" and added "the secretary", after "returned to 


53-8-84. Repealed. 


Repeals. — Laws 1989, ch. 294, § 5 repealed 53-8- 
84 NMSA 1978, as enacted by Laws 1975, ch. 217, § 84, 


the", deleted "commission" and added "secretary", and af- 
ter "thirty days", deleted "from" and added "after"; in Sub- 
section D, after "good cause shown, the", deleted 'commis- 
sion" and added "secretary of state", after ''The", deleted 
"commission" and added "secretary", after "corporation 
under the", deleted "United States" and added "federal", 
and after."extension of time is", deleted "attached to the" 
and added "provided to the secretary for filing prior to the 
filing of the";.and in Subsection F, after "required to be 
filed", deleted "under" and added."pursuant to the provi- 
sions ‘of, 

The 2001 amendment, effective July 1, 2001, in Sub- 
section A, deleted "corporation" preceding "commission" in 
two places; substituted "the corporation's principal place" 
for the character of its business and its principal place”; 
substituted "by a corporation". for "by the nonprofit corpo- 
ration" at the beginning of Subsection'D; and substituted 
"of a fee or penalty due" for:"any fee, penalty or interest 
due" in Subsection E, 

The 1989 amendment, effective January 1, 1990, in 
Subsection A, substituted "fifth month" for "third month" 
near the beginning and, in Subsection B(2), deleted "the 
description of" following "street address or" near the be- 
ginning. 


relating to public agency, connected corporations, special 
reports, and audits, effective January 1, 1990. 


53-8-85. Fees for filing documents and issuing certificates. 


The secretary of state shall charge and collect for: 


A. filing articles of incorporation and issuing a certificate of incorporation, twenty-five dollars 


($25.00); 


B. filing articles of amendment and issuing a certificate of amendment, twenty dollars ($20.00); 
C. filing restated articles of incorporation and issuing a restated certificate of incorporation, 


twenty dollars ($20.00); 


D. filing articles of merger or consolidation and i issuing a certificate of merger or consolidation, 


twenty dollars ($20.00); 


E. filing a statement of change of address of registered office or change of registered agent, or 


both, ten dollars ($10.00); 


F. filing an agent's statement of change of address of registered agent, ten dollars ($10.00); 

G. filing articles of dissolution, ten dollars ($10.00); 

H. filing an application of a foreign corporation for a certificate of authority to conduct affairs 
in New Mexico and issuing a certificate of authority, twenty-five dollars ($25.00); 

I. filing an application of a foreign corporation for an amended certificate of authority to con- 
duct affairs in New Mexico and issuing an amended certificate of authority, twenty dollars ($20.00); 

J. filing an application to reserve a corporation name or filing'a notice to transfer of a reserved 


corporate name, ten dollars ($10.00); 


K. filing a copy of articles of merger of a foreign corporation holding a certificate of authority to 
conduct affairs in New Mexico, twenty-five dollars ($25.00); 
L, filing an application for withdrawal of a foreign corporation and issuing a certificate of with- 


drawal, ten dollars ($10.00); 


M. filing any other statement or report, including an annual report, of a domestic or foreign 


corporation, ten dollars ($10.00); 
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N. issuing a certificate of good standing and compliance, ten:dollars ($10.00); and 


O. issuing a letter or reinstatement of a domestic or foreign corporation, twenty-five dollars 
($25.00). 


History: 1953 Comp., § 51-14-127, enacted by Laws dollar ($1.00)" in Subsection E; substituted "ten dol- 


1975, ch. 217, § 85; 1977, ch. 178, § 14; 1983, ch. 304, § lars ($10.00)" for "five dollars ($5.00)" in Subsections F, 
17; 1988, ch. 93, § 2; 1993, ch. 311, § 8; 2003, ch. 318, § I, and K; substituted "twenty dollars ($20.00)" for "five 
29; 2015, ch. 66, § 8. dollars ($5.00)" in Subsection H; substituted "twenty-five 
The 2015 amendment, effective July 1, 2015, autho- ($25.00)" for "five dollars ($5.00)" in Subsection J; sub- 
rized the secretary of state to charge and collect fees for stituted "ten dollars ($10.00)" for "one dollar ($1.00)" in 
the filing of corporate documents; in the introductory Subsection L; substituted "ten dollars ($10.00); and" for 
sentence of the section, deleted "pubic regulation com- "two dollars ($2.00)" in Subsection M; and added Subsec- 
mission" and added "secretary of state"; in Subsection F, tion N. 
after ' registered agent", deleted "for each affected corpo- The 1988 amendment, effective May 18, 1988, deleted 
ration"; and in Subsection O, after "corporation", deleted Subsection N which read "reviewing documents and re- 
"a fee of", ports to be delivered to the corporation commission, and 
The 2003 amendment, effective July 1, 2003, substi- indicating approval thereof before delivery to the corpora- 
tuted "public regulation" for "corporation" in the introduc- tion commission, fifty dollars ($50.00)." 
tory paragraph; inserted present Subsection F and redes- The 1983 amendment, effective June 17, 1983, substi- 
ignated former Subsections F to N as Subsections G to O. tuted present Subsection I for former Subsection I, which 
The 1993 amendment, effective July 1, 1993, sub- read; "filing a copy of an amendment to the articles of in- 
stituted "twenty-five dollars ($25.00)" for "ten dollars corporation of a foreign corporation holding a certificate 
($10.00)" in Subsections A and G; substituted "twenty of authority to conduct affairs in New Mexico, five dollars 
dollars ($20.00)" for "five dollars ($5.00)" in Subsections ($5.00)" and added Subsection N. 


B, C, and D; substituted "ten dollars ($10.00)" for "one 


53-8-86. Recordkeeping. 


The commission [secretary of state] shall provide, pursuant to the provisions of the Public Re- 
cords Act [Chapter 14, Article 3 NMSA 1978], for the retention, storage and destruction of annual 
reports filed with the commission [secretary of state]. 


History: 1953 Comp., § 51-14-127.1, enacted by as provided by law, including the performance of the func- 
Laws 1977, ch. 178, § 15. tions of the former corporations bureau of the public reg- 

Bracketed material. — The bracketed material was ulation commission, and that except for Subsection D of 
inserted by the compiler and is not part of the law. 53-5-8 NMSA 1978, references to the "public regulation 

Laws 2013, ch. 75, § 9 provided that as of July 1, 2013, commission’, "state corporation commission" or "commis- 
the secretary of state, pursuant to N.M. const., Art. 11, § sion" shall be construed to be references to the secretary 
19, shall assume responsibility for chartering corporations of state. See 8-4-7 NMSA 1978. 


53-8-86.1. Fees of secretary of state; dishonored check; civil penalty; 
suspension of filing. 


A. Any person or corporation that pays a fee by check to the secretary of state, which check is 
dishonored upon presentation, is liable to the secretary for such fees together with a civil penalty 
of twenty dollars ($20.00) for each such check. 

B. The secretary of state shall not accept for filing any document, instrument or paper from a 
person or corporation that is liable to the secretary for a fee, tax, penalty or interest until that li- 
ability is discharged. 


History: 1978 Comp., § 53-8-86.1, enacted by Laws ‘-in the section as Subsection A; in Subsection A, after "cor- 
1979, ch. 180, § 3; 1993, ch. 311, § 9; 2015, ch. 66,§ 9... poration", deleted "who" and added "that", after "check 

The 2015 amendment, effective July 1, 2015, autho- to the", deleted "state corporation commission and" and 
rized the secretary of state to suspend filing privileges added "secretary of state", and after "liable to the", de- 
for any person or corporation that is liable to the secre- leted "commission" and added "secretary"; and added 
tary of state for a fee, tax or penalty until the liability Subsection B. 
is discharged; in the catchline, deleted "state corporation The 1993 amendment, effective July 1, 1993, sub- 
commission" and added "secretary of state" and added stituted "twenty dollars ($20.00)" for "ten dollars 
"suspension of filing"; designated the existing language ($10.00)". 
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53-8-87. Miscellaneous charges. 


The secretary of state shall charge and collect for furnishing a copy of any document, instrument 
or paper relating to a corporation, five dollars ($5.00). In addition, if certifying the document, ten 
dollars ($10.00) shall be paid for the certificate and affixing the seal thereto. 


History: 1953 Comp., § 51-14-128, enacted by Laws "secretary of state", and after "corporation", deleted "one 
1975, ch. 217, § 86; 1977, ch. 178, § 16; 1993, ch. 311, § dollar ($1.00) per page, but in no case less than". 
10; 2015, ch. 66, § 10. The 1993 amendment, effective July 1, 1993, substi- 
The 2015 amendment, effective July 1, 2015, autho- tuted "one dollar ($1.00)" for "seventy-five cents ($.75)", 
rized the secretary of state to charge and collect certain inserted “but in no case less than five dollars ($5.00)", 
fees to corporations; changed "corporation commission" to at substituted "ten dollars ($10.00)" for "one dollar 
($1.00)". 


53-8-88. Penalty imposed upon corporation. 


Each corporation, domestic or foreign, that fails or refuses to file any report for any year within 
the time prescribed by the Nonprofit Corporation Act shall be subject to a penalty of ten dollars 
($10.00) to be assessed by the corporation commission [secretary of state]. 


History: 1953 Comp., § 51-14-129, enacted by Laws regulation commission, and that except for Subsection D 
1975, ch. 217, § 87; 1983, ch. 304, § 18. of 53-5-8 NMSA 1978, references to the "public regulation 
Bracketed material. — The bracketed material was commission", "state corporation commission" or "commis- 
inserted by the compiler and is not part of the law. sion" shall be construed to be references to the secretary 
Laws 2013, ch. 75, § 9 provided that as of July 1, 2013, of state. See 8-4-7 NMSA 1978. 
the secretary of state, pursuant to N.M. const., Art. 11, The 1983 amendment, effective June 17, 1983, substi- 
§ 19, shall assume responsibility for chartering corpora- tuted "any report" for "its annual report" and substituted 
tions as provided by law, including the performance of the "ten dollars ($10.00)" for "fifty dollars ($50.00)," 


functions of the former corporations bureau of the public 


53-8-88.1. Dormant corporations; statement in lieu of annual report. 


A. Whenever any corporation is no longer actively conducting affairs in this state or carrying 
out the purposes of its incorporation, any two of its directors or officers may unite in signing a 
statement to that effect; the statement shall be filed in lieu of the required annual report. Upon 
the filing of this statement and the payment of all fees, penalties and interest, the commission 
[secretary of state] shall be authorized to strike the name of the corporation from the list of active 
corporations in this state; but this action shall not be construed in any sense as a formal dissolu- 
tion of the corporation nor shall the corporation be relieved thereby from any outstanding obliga- 
tion. Any corporation in this class may be fully revived by the resumption of actively conducting 
affairs and the filing of an annual report by the provision of this section. 

B. Any corporation in this class may continue in this class by filing a statement of renewal 
every five years to the effect that it is not actively conducting affairs in this state nor carrying out 
the purposes ofits incorporation. Sixty days after written notice of failure to file a statement of 
renewal has been mailed to its registered agent and also to the principal office of the corporation 
as shown in the last report filed with the commission [secretary of state], the corporation shall 
have its certificate of incorporation or authority cancelled by the commission [secretary of state] 
without further proceedings unless the statement of renewal is filed and all fees are paid within 
that sixty-day period. 


History: 1978 Comp., § 53-8-88.1, enacted by Laws as provided by law, including the performance of the func- 


19838, ch, 804, § 19. tions of the former corporations bureau of the public reg- 
Bracketed material. — The bracketed material was ulation commission, and that except for Subsection D of 
inserted by the compiler and is not part of the law. 53-5-8 NMSA 1978, references to the "public regulation 
Laws 2013, ch, 75, § 9 provided that as of July 1, 2018, commission", "state corporation commission" or "commis- 
the secretary of state, pursuant to N.M. const., Art. 11, § sion" shall be construed to be references to the secretary 
19, shall assume responsibility for chartering corporations of state, See 8-4-7 NMSA 1978. 
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53-8-89. Reports; affirmation; penalty. 


A. All reports required to be filed with the commission [secretary of state] pursuant to the 
Nonprofit Corporation Act shall contain the following affirmation: "Under penalties of perjury, I 
declare and affirm that I have examined this report, including the accompanying schedules and 
statements, and that all statements contained therein are true and correct". 

B. Any person who makes and subscribes any report required under the Nonprofit Corpora- 
tion Act that contains a false statement, which statement is known to be false by such person, is 
guilty of perjury and upon conviction shall be punished. as provided for in the perjury statutes of 
this state: 


History: 1978 Comp., § 53-8-89, enacted by Laws regulation commission, and that except for Subsection D 
1979, ch. 180, § 4. of 53-5-8 NMSA 1978, references to the "public regulation 
Bracketed material. — The bracketed material was commission", "state corporation commission" or "commis- 
inserted by the compiler and is not part of the law. sion" shall be construed to be references to the secretary 
Laws 2013, ch. 75, § 9 provided that as of July 1, 2013, of state. See 8-4-7 NMSA 1978. 


the secretary of state, pursuant to N.M, const., Art. 11, 


§ 19, shall assume responsibility for chartering corpora- ANNOTATIONS 
tions as provided by law, including the performance of the ‘Am, due 2d. AiR. and Cu &. references. — 18B 
functions of the former corporations bureau of the public Amiluned Corporations 8§ 1846, 1859 to 1864. 


53-8-90. Authority to make refunds. 


In response to a written claim for a refund for overpayment of a fee collected by the commission 
[secretary of state] pursuant to the Nonprofit Corporation Act, the commission [secretary of state] 
-or its delegate may authorize the refund to a corporation, a foreign corporation, a nonprofit corpo- 
ration or.a person of any amount determined by the commission [secretary of state] or its delegate 
to have been erroneously paid to the commission [secretary of state]. 


History: 19538 Comp., § 51-14-180.1, enacted by as provided by law, including the performance of the func- 
Laws 1977, ch. 178, § 17. tions of the former corporations bureau of the public reg- 
Bracketed material, — The bracketed material was ulation commission, and that except for Subsection D of 
inserted by the compiler and is not part of the law. 53-5-8 NMSA 1978, references to the "public regulation 
Laws 2018, ch. 75, § 9 provided that as of July 1, 2013, commission", "state corporation commission" or "commis- 
the secretary of state, pursuant to N.M. const., Art. 11, 8 sion" shall be construed to be references to the secretary 


19, shall assume responsibility for chartering corporations of state, See 8-4-7 NMSA 1978. 


53-8-91. Appeal from commission [secretary of state]. 


A. Ifthe commission [secretary of state] fails to approve any articles of incorporation, amend- 
ment, merger, consolidation or dissolution, or any other document required by the Nonprofit Cor- 
poration Act to be approved by the commission [secretary of state] before the same is filed in its 
office, the commission [secretary of state] shall, within fifteen working days after the delivery 
thereof, give written notice of its disapproval to the person or corporation, domestic or foreign, 
delivering the same, specifying the reasons therefor. The person or corporation may appeal the 
disapproval to the district court pursuant to the provisions of Section 39-3-1.1 NMSA 1978. 

_B. Ifthe commission [secretary of state] revokes a certificate of authority to conduct affairs in 
New Mexico of any foreign corporation or a certificate of incorporation of a domestic corporation, 
pursuant to the provisions of the Nonprofit Corporation Act, the foreign or domestic corporation 
may appeal to the district court pursuant to the provisions of Section 39-3-1.1 NMSA 1978, 


History: 1953 Comp., § 51-14-1831, enacted by Laws functions of the former corporations bureau of the public 
1975, ch. 217, § 89; 1983, ch. 304, § 20; 1998, ch. 55, § regulation commission, and that except for Subsection D 
48; 1999, ch. 265, § 51. of 53-5-8 NMSA 1978, references to the "public regulation 

Bracketed material. — The bracketed material was commission", "state corporation commission" or "commis- 
inserted by the compiler and is not part of the law. sion" shall be construed to be references to the secretary 

Laws 2013, ch. 75, § 9 provided that as of July 1, 2013, of state, See 8-4-7 NMSA 1978, 
the secretary of state, pursuant to N.M. const., Art. 11, Cross references. — For procedures governing ad- 
§ 19, shall assume responsibility for chartering corpora- ministrative appeals to the district court, see Rule 1-074 
tions as provided by law, including the performance of the NMRA. 
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The 1999 amendment, effective July 1, 1999, deleted 
"corporation" preceding "commission" throughout the sec- 
tion, and substituted "Section 39-3-1.1" for "Section 12- 
8A-1" in the last sentence of Subsection A and in Subsec- 
tion B. i 


CORPORATIONS 


53-8-95 


The 1998 amendment, effective September 1, 1998, 
rewrote this section to the extent that a detailed compari- 


_.. son is impracticable. 


~ The 1983 amendment, effective June 17, 1983, sub- 
stituted "fifteen working" for "ten" near the middle of the 
first sentence of Subsection A. — 


53-8-92. Issuance of certificate of good standing and compliance. 


The commission [secretary of state] may issue a certificate of good standing and compliance if 
the corporation requesting the certificate has paid all fees due at the time of the request. 


History: 1953 Comp., § 51-14-131.1, enacted by 
Laws 1977, ch. 178, § 18. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2013, ch. 75, § 9 provided that as of July 1, 2013, 
the secretary of state, pursuant to N.M. const., Art. 11, § 
19, shall assume responsibility for chartering corporations 


as’ provided by law, including the performance of the func- 
tions of the former corporations bureau of the public reg- 
ulation commission, and that except for Subsection D of 
53-5-8 NMSA 1978, references to the "public regulation 
commission", "state corporation commission” or "commis- 
sion" shall be construed to be references to the secretary 


of state. See 8-4-7 NMSA 1978. 


53-8-93. Certificates and certified copies to be received in evidence. 


All certificates issued by the corporation commission [secretary of state] in accordance with the 
provisions of the Nonprofit Corporation Act, and all copies of documents filed in the commission's 
[secretary of state’s] office in accordance with the provisions of the Nonprofit Corporation Act, when 
certified by the commission [secretary of state], shall be taken and received in all courts, public of- 
fices and official bodies as prima facie evidence of the facts therein stated. A certificate by the cor- 
poration commission [secretary of state] under the great seal of New Mexico, as to the existence or 
nonexistence of the facts relating to corporations which would not appear from a certified copy of any 
of the foregoing documents or certificates, shall be taken and received in all courts, public offices and 
official bodies as prima facie evidence of the existence or nonexistence of the facts therein stated. 


History: 1953 Comp,, § 51-14-132, enacted by Laws 
1975, ch. 217, § 90. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2018, ch. 75, § 9 provided that as of July 1, 2018, 
the secretary of state, pursuant to N.M. const., Art. 11, § 
19, shall assume responsibility for chartering corporations 


as provided by law, including the performance of the func- 
tions of the former corporations bureau of the public reg- 
ulation commission, and that except for Subsection D of 
53-5-8 NMSA 1978, references to the "public regulation 
commission", "state corporation commission" or "commis- 
sion" shall be construed to be references to the secretary 
of state. See 8-4-7 NMSA.1978. 


53-8-94, Forms to be furnished by corporation commission [secretary of 


state]. 


Forms for all documents to be filed in the office of the corporation commission [secretary of state] 
may be furnished by the commission [secretary of state] on request therefor, but the use thereof, 
unless otherwise specifically prescribed in the Nonprofit Corporation Act, shall not be mandatory. 


History: 1953 Comp., § 51-14-1338, enacted by Laws 
1975, ch. 217, § 91; 1977, ch. 178, § 19. 


Bracketed material. — The bracketed material was . 


inserted by the compiler and is not part of the law. 

Laws 2013, ch. 75, § 9 provided that as of July 1, 2018, 
the secretary of state, pursuant to N.M. const., Art. 11, § 
19, shall assume responsibility for chartering corporations 


as provided by law, including the performance of the func- 
tions of the former corporations bureau of the public reg- 
ulation commission, and that except for Subsection D of 
53-5-8 NMSA 1978, references to the "public regulation 
commission", "state corporation commission" or "commis- 
sion" shall be construed to be references to the secretary 
of state. See 8-4-7 NMSA 1978. 


53-8-95. Greater voting requirements. 


Whenever, with respect to any action to be taken by the members or directors of a corporation, 
the articles of incorporation or bylaws require the vote or concurrence of a greater proportion of 
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the directors or members or any class of members than required by the Nonprofit Corporation Act, 


the provisions of the articles of incorporation or bylaws shall control. 


History: 1953 Comp., § 51-14-134, enacted by Laws 
1975, ch. 217, § 92. 


ANNOTATIONS 


Am. Jur. 2d, ALL.R. and C.J.S. references. — 18A 
Am, Jur. 2d Corporations §§ 989 to 992; 18B Am, Jur. 2d 
Corporations § 1371, 


53-8-96. Waiver of notice. 


Whenever any notice is required to be given to any member or director of a corporation under 
the provisions of the Nonprofit Corporation Act or under the provisions of the articles of incorpo- 
ration or bylaws of the corporation, a waiver thereof in writing signed by the person or persons 
entitled to the notice, whether before or after the time stated therein, shall be ste ek to the 
giving of such notice. 


ANNOTATIONS 


“Am. Jur. 2d, A.L.R. and C.J.S. references. — 18A 
Am. Jur. 2d Corporations § 3382. 
18 C.J.S. Corporations § 367. 


History: 1953 Comp., § 51-14-135, enacted by Laws 
1975, ch. 217, § 93. 


53-8-97. Action by members or directors without a meeting. 


A.» Any action required by the Nonprofit Corporation Act to be taken at a meeting of the mem- 
bers or directors of a corporation, or any action which may be taken at a meeting of the members 
or directors, may be taken without a meeting if a consent in writing, setting forth the action so 
taken, is signed by all of the members entitled to vote with respect to the subject matter thereof, or 
all of the directors, as the case may be. 

B. The consent as provided for in Subsection A of this section shall have the same force and 
effect as a unanimous vote and may be stated as such in any articles or document filed with the 
corporation commission [secretary of state] under the Nonprofit Corporation Act. 


History: 1953 Comp., § 51-14-136, enacted by Laws 
1975, ch. 217, § 94. 
Bracketed material. — The bracketed material was 


of 53-5-8 NMSA 1978, references to the "public regulation 
commission", "state corporation commission” or "commis- 
sion" shall be construed to be references to the secretary 


inserted by the compiler and is not part of the law. 

Laws 2013, ch. 75, § 9 provided that as of July 1, 2018, 
the secretary of state, pursuant to N.M. const., Art. 11, 
§ 19, shall assume responsibility for chartering corpora- 
tions as provided by law, including the performance of the 
functions of the former corporations bureau of the public 


of state. See 8-4-7 NMSA 1978. 
ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references, — 18A 
Am. Jur. 2d Corporations § 332. 
18 C.J.S. Corporations § 362. 


regulation commission, and that except for Subsection D 


53-8-98. Unauthorized assumption of corporate powers. 


All persons who assume to act as a corporation without authority so to do shall be jointly and 
severally liable for all debts and liabilities incurred or arising as a result thereof. 


History: 1953 Comp., § 51-14-1837, enacted by Laws 
1975, ch, 217, § 95. 


53-8-99. Effect of repeal of prior acts. 


The repeal of a prior act by the Nonprofit Corporation Act shall not affect any right accrued or 
established, or any liability or penalty incurred, under the asyestoet of such act, prior to the re- 
peal thereof. 
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History: 1953 Comp., § 51-14-138, enacted by Laws 1975 Nonprofit Corporation Act. The 1975 act did not re- 
1975, ch. 217, § 97. . peal any provision relating to survival of remedies against 
dissolved corporations. Quintana v. Los Alamos Med. Ctr. 


ANNOTATIONS Inc., 1994-NMCA-162, 119 N.M, 312, 889 P:2d 1234. 


Applicability to prior repeals. — This section by its 
terms applies only to the repeal of any prior act by the 


ARTICLE 9 


Indian Pueblos 


Sec. 
53-9-1. Pueblo Indian communities; bodies corporate; 
powers. 


53-9-1. [Pueblo Indian communities; bodies corporate; powers. | 


The inhabitants within the state of New Mexico, known by the name of the Pueblo Indians, and 
living in towns or villages built on lands granted to such Indians by the laws of Spain and Mexico, 
and conceding to such inhabitants certain lands and privileges, to be used for the common benefit, 
are severally hereby created and constituted bodies politic and corporate, and shall be known in 
the law by the name of the Pueblo de......... , (naming it), and by that name they and their 
successors shall have perpetual succession, sue and be sued, plead and. be impleaded, bring and 
defend in any court of law or equity, all such actions, pleas and matters whatsoever, proper to re- 
cover, protect, reclaim, demand or assert the right of such inhabitants, or any individual:thereof, 
to any lands, tenements or hereditaments, possessed, occupied or claimed contrary to law, by any 
person whatsoever, and to bring and defend all such actions, and to resist any encroachment, claim 
or trespass made upon such lands, tenements or hereditaments, belonging to said inhabitants, or 
to any individual. 


History: Laws 1847, p. 35; C.L. 1865, ch. 66, § 1; C.L. The Indian tribes are distinct political entities, 


1884, § 1304; C.L. 1897, § 1875; Code 1915, § 2784; C.S. with the right to self-government, having exclusive 
1929, § 69-101; 1941 Comp., § 54-1601; 1953 Comp., § authority within their territorial boundaries and are not 
51-17-1. subject to the laws of the state in which they are located 
Bracketed material. — The bracketed material was nor to federal laws except where federal laws or the ju- 
inserted by the compiler and is not part of the law. risdiction of courts is expressly conferred ‘by federal leg- 
’ islation. Your Food Stores, Inc. v. Village of Espanola, 
ANNOTATIONS 1961-NMSC-041, 68 N.M. 327, 361 P.2d 950, cert. denied, 

History of title held by Pueblo Indians. — The 368 US. 915, 828. Ct, 194, 7 L. Ed. 2d 131 (1961). 
Pueblo Indians hold their lands by a right superior to that Validity of "Kearny Code" and acts of 1847. — The 
of the United States. Their title dates back to grants made system of laws known as the "Kearny Code," and the acts 
by the government of Spain before the Mexican revolu- of the general assembly of New Mexico of the December 
tion, a title which was fully recognized by the Mexican session, 1847, were valid except so far as they attempted 
government, and protected by it in the Treaty of Guada- to confer political rights upon the inhabitants, under the 


constitution of the United States, the same having been 


] Hidalgo, b hich th try and the allegiance : ; : : 
ya eoee tet Ce ee arian Fos as established by competent authority by virtue of rights of 


of its inhabitants were transferred to the United States, 


United States v. Joseph, 94 U.S. (94 Otto) 614, 24 L. Edi, , Wat Ward v. Broadwell,.1854-NMSC-001, 1 N.M.75, 
295 (1876). But see Mountain States Tel. & Tel. Co. v. Effect of this section. — This section gave the Indian 
Pueblo of Santa Ana, 472 U.S, 237, 105 S. Ct. 2587, 86 L. pacer the poe me bodies politic and pete and OG 
: : ‘ ae A such empowered them to sue in respect of their lands. 
Soienk by the Pusblo Panabalache ov8 SS gouBria 3D Garcia v. U.S., 43 F.2d 873. (10th Cir, 1930); Lane v. Pueblo 
The Pueblo Indians became citizens of the United of Santa Rosa, 249 US, 110, 39 S. Ct. 185, 63 L. Ed. 504 
States by virtue of the Treaty of Guadalupe Hidalgo, (1919). 
which guaranteed their property rights equally with other This statute does not purport to vest any govern- 
citizens of New Mexico. They are a body corporate and mental powers, rights or duties in the Pueblos of New 
have complete title to their lands which the courts protect Mexico which are dependent Indian communities, Indian 
the same as titles to other lands. United States v. Varela, tribes, under the guardianship of the United States. To- 
1874-NMSC-004, 1 N.M. 593, aff'd sub nom., United States * ledo v. Pueblo De Jemez, 119 F. Supp. 429 (D.N.M. 1954). 
v. Joseph, 94 U.S, (94 Otto) 614, 24 L. Ed. 295 (1876). But Lands of the pueblo are subject to congressional 
see Mountain States Tel, & Tel. Co. v. Pueblo of Santa Ana, control although held in communal fee-simple ownership 
472 U,S, 237, 105 S. Ct. 2587, 86 L. Ed, 2d 168 (1985), dis- by the Indians of each pueblo. United States v. Sandoval, 
cussing the partial supersession of Joseph by the Pueblo 231 US. 28, 34S. Ct. 1, 58 L. Ed. 107 (1913), 
Lands Act of 1924. Pueblo still legal entity in court. — The existing ward- 


ship of the United States over the Indians of the Pueblo of 
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Santa Rosa, in Arizona, acquired as a part of the territory 
of New Mexico by grant or concession, does not affect the 


pueblo as a legal entity in court. Lane v. Pueblo of Santa 


Rosa, 249 U.S. 110, 39 S. Ct. 185, 63 L. Ed. 504 (1919). 

State jurisdiction over Indians. — Although con- 
gress did specifically act to give its consent to the state to 
assume jurisdiction over the Indians within its boundar- 
ies, such jurisdiction is prohibited until the state should 
amend its constitution or statute, removing any legal im- 
pediment to such assumption of jurisdiction, New Mexico 
has not seen fit to amend N.M. Const., art. XXI, § 2 and 
has not accepted jurisdiction over the Indians. Your Food 
Stores, Inc. v. Village of Espanola, 1961-NMSC-041, 68 
N.M, 327, 361 P.2d 950, cert. denied, 368 U.S, 915, 82S. Ct. 
194, 7 L, Ed. ad 131 (196). 

Judicial jurisdiction over Indian tribe. — The 
district court. may exercise jurisdiction over an Indian 
tribe when the tribe is engaged in activity off of the res- 
eryation as an unincorporated association, registered 
and authorized to do business in this state and is sued 
in that capacity for breach of a written contract to pay 
for the performance. of contractual obligations accom- 
plished or intended to be accomplished in connection with 
this off-reservation activity of the tribe, Padilla v, Pueblo 
of Acoma, 1988-NMSC-034, 107 N.M. 174, 754 P.2d 845, 
cert. denied, 490 US. 1028, 109 S. Ct. 1767, 104 L. Ed. 
2d 202 (1989), overruled by Armijo v, Pueblo of Laguna, 
2011-NMCA-006, 149 N.M. 234, 247 P.3d 1119; Antonio 
v. Inn of the Mt. Gods Resort & Casino, 2010- NMCA- 077, 
148 N.M. 858, 242 P.3d 425; Kiowa Tribe of Okla. v. Mfg. 
Techs., Inc., 523 US. 751 (1998), 

Trespass on pueblo lands actionable. — One on the 
lands of the pueblo, without the consent of the inhabit- 
ants, may be ejected or punished civilly, by a suit for tres- 
pass, according to the laws regulating such matters in 
New Mexico. U.S. v. Joseph, 94 US. (94 Otto) 614, 24 L. 
Ed. 295 (1876). But see Mountain States Tel, & Tel. Co. v. 
Pueblo of Santa Ana, 472: U.S. 237, 105 S. Ct, 2587, 86 Li 
Ed. 2d 168 (1985), discussing the partial supersession of 
Joseph by the Pueblo Lands Act of 1924. 

An Indian pueblo may acquire title by adverse 
possession. Garcia v. U,S., 43 F.2d 873 (10th Cir, 1930), 

Pueblos have right to alienate their lands. — 
Pueblo Indians in New Mexico were citizens of Mexico 
and at the time of the ratification of the Treaty of Guada- 
lupe Hidalgo possessed all of the rights of any other citi- 
zen, including the right of alienation of their lands. Terri- 
tory v. Persons & Prop. Described in Delinquent Tax List, 
1904-NMSC-008, 12 N.M. 139, 76 P. 307. See also US, v. 
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Lucero, 1869-NMSC-008, 1 N.M. 422; U.S. v. Santistevan, 
1874-NMSC-008, 1 N.M. 583. 

Pueblos have right to use limitation statutes. — 
Indian pueblos were held entitled to the benefits of the 
New Mexico statutes of limitation which may be pleaded 
by the United States, as their guardian, in their behalf, 
Garcia v. U.S., 48 F.2d 873 (10th Cir. 1930). 

Pueblo lands taxable. — The lands of the Pueblo In- 
dians in New Mexico are taxable. Territory v. Persons & 
Prop. Described in Delinquent Tax List, 1904-NMSC-008, 
12 N.M. 1389, 76 P. 307. 

Sales tax may not be levied. — The’statutory defini- 
tion of "federal area" in 4 U.S.C. § 110(e) and the authori- 
zation of the imposition of sales tax by 4 U.S.C. § 105(a) 
was not intended to give the states or localities permission 
to levy a sales tax upon Indian lands. Your Food Stores, 
Inc. v. Village of Espanola, 1961-NMSC-041, 68 N.M. 327, 
361 P.2d 950, cert. denied, 368 U.S. 915, 82S. Ct. 194, 7 L, 
Ed. 2d 131 (1961). 

State court jurisdiction over divorce action be- 
tween Indians of different pueblos proper where congress 
has remained silent upon the subject of divorce and it is 
not asserted that Pueblo customs and laws provide a rem- 
edy. Tenorio v. Tenorio, 1940-NMSC-002, 44 N.M. 89, 98 
P.2d 838. 

No state court jurisdiction where auto accident 
on pueblo. — The district court of Bernalillo county 
properly dismissed action by resident of Isleta Pueblo, 
New Mexico, against another resident thereof, for dam- 
ages for automobile collision which occurred within an 
area embraced by Valencia county, New Mexico, for lack 
of jurisdiction, the Pueblo Indians of New Mexico being 
under the jurisdiction of the United States. The accident 
did not occur on land of the state of New Mexico and title 
to the land of the Isleta Pueblo was in the Indian tribe 
and had never been extinguished. Valdez v. Johnson, 
1961-NMSC-089, 68 N.M. 476, 362 P.2d 1004. 

Pueblo actions not under color of state law. — The 
Pueblos do not derive their governmental powers from the 
state of New Mexico nor from the United States and con- 
sequently, there was no basis for holding that the conduct 
of the defendants (Pueblo civil authorities) of which the 
plaintiffs (Protestant Pueblo Indians) complain (allegedly 
subjecting plaintiffs to indignities, threats and reprisals 
because of their faith) was done under color of state law, 
statute, ordinance, regulation, custom or usage. Toledo v. 
Pueblo De Jemez, 119 F, Supp. 429 (D.N.M, 1954). 

Law reviews. — For article, "The Indian Tax Cases - A 
Territorial Analysis, "see 9 N.M. L. Rey, 221 (1979). 


ARTICLE 10 


Unincorporated Associations 


Sec. 
53-10-1. Purpose of organization; filing statement, ar- 
ticles of association and rules and regula- 
tions with county clerk. 

53-10-2.. Property holdings; effect of member's death on 
termination of membership; member's in- 
terest not subject to execution. 

53-10-3. Mortgage or sale of property; method of conveyance. 


: 
ALL. 


Sec. 

58-10-4. Rules and regulations; subjects; effect. 

53-10-5. -Right to'sue and be sued; actions against members. 

538-10-6. Suits against or by unincorporated associations; 
recovery of judgments. 

53-10-7.. Maximum term of existence; dissolution; distri- 

bution of proceeds of property. 

53-10-8; Construction of act. 


53-10-1. [Purpose of organization; filing statement, articles of 
association and rules and regulations with county clerk. | 


Whenever two or more persons shall desire to form an association for the promotion of their 
mutual pleasure or recreation of any hunting, fishing, camping, golf, country club, or association 
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for a similar purpose, or an association not for the individual profit of the members thereof, and 
without incorporating the same as a corporation, or maintaining the title of its property in trust 
for the interest of its several members. as they may exist from time to time.|, the] The said persons 
or members desiring to'form such an association or club may file in the office of the county clerk of 
the county in which it may maintain its headquarters and pursue its objects and purposes, a state- 
ment containing the name of such association, its objects and purposes, the names and residences 
of the persons forming such association, together with a copy of its articles of association and any 
rules and/or regulations governing the transactions of its objects and purposes and prescribing the 
terms by which its members may maintain or cease their membership therein. 


\ 


History: Laws 1937, ch. 186, § 1; 1941 Comp., § 52- unincorporated association, plaintiffs were unavailing of 

101; 1953 Comp,, § 51-18-1. the rights conferred by this section, including the right 

Bracketed material. — The bracketed material was to sue granted by 58-10-5 NMSA 1978, and therefore the 

inserted by the compiler and is not part of the law. district court erred in entering judgment in favor of plain- 
tiffs. Blue Canyon Well Ass’n v, Jevne, 2018-NMCA-004. 

ANNOTATIONS Am. Jur. 2d, A.L.R. and C.J.S. references, — 6 Am. 


Jur, 2d Associations and Clubs § 7. 

Club as inn or hotel, 19 A.L.R. 517, 538 A.L.R. 988. 

Club, definition, 80 A.L.R. 1296, 143 A\L.R, 1881. 

Solicitation of persons to join organization or society, or 
to pay membership fees or dues, validity, construction and 
application of statute or ordinance regarding, 167 A.L.R. 


To create an association under this section, filing 
statutory documents is mandatory. — The plain lan- 
guage of this section sets out that whenever two or more 
persons wish to form an association for the limited pur- 
pose described therein without incorporating or maintain- 
ing title to its property in trust, then those persons. may 


do so by filing statutory documents with the county clerk. 697. 
For those intending to create an association under this i ste of meeting of voluntary association, 167 A.L.R. 


section, the filing of statutory documents is mandatory. 
Blue Canyon Well Ass’n v. Jeune, 2018-NMCA-004, 
Plaintiffs lacked the legal capacity to sue. — 
Where parties to a well sharing and easement agree- 
ment brought suit against defendant for past due water 
well expenses, but failed to satisfy the requirements of 
this section by filing the statutory documents to form an 


Suspension or expulsion from professional association 
and the remedies therefor, 20 A.L.R.2d 531. 

Liability of bailee for hire of automobile for loss of, or 
damage to, contents, 27 A.L.R.2d 796. 

7 C.J.S. Associations § 3. 


53-10-2. [Property holdings; effect of member's death on termination of 
membership; member's interest not subject to execution.] 


Any such club or association may hold and acquire real or personal property by deed, lease or 
otherwise, in the name of such association by which it is known, and to [may] acquire title to any 
property by purchase or otherwise for its objects and purposes, which property shall be deemed 
in law to be held by the said club or association for the use and benefit of the actual and active 
members thereof composing said association from time to time,|;] and upon the decease of any 
member, or the termination of any membership therein, the interest of any deceased member, or 
the interest of any member whose membership is terminated, in the property real or personal of 
such association shall cease and terminate, without right of succession to the heirs, executors and 
administrators of such deceased member, or to the creditors or trustee in bankruptcy or assignee 
of any member whose membership in said association shall be terminated. The interest of any 
member in the real and personal property of any such club or association shall not be subject to 
execution as and for his debts or as his individual or special property. 


History: Laws 1937, ch. 186, § 2; 1941 Comp., § 52- For form for notice of right to claim exemptions from 
102; 1953 Comp.,, § 51-18-2. execution, see Rule 4-808A NMRA. 

Bracketed material. — The bracketed material was For form for claim of exemption from garnishment, see 
inserted by the compiler and is not part of the law. Rule 4-809 NMRA, 

Cross references, — For rules governing garnishment 
and writs of execution in the district, magistrate, and ANNOTATIONS 


metropolitan courts, see Rules 1-065.1, 2-801, and 3-801 
NMRA, respectively. 

For form for claim of exemptions on executions, see Rule 
4-803 NMRA. 


Issuance of tax deed to members of disbanded 
association. — Where defendants were the only remain- 
ing members ofa voluntary association in good standing 
when it was disbanded, tax deed to land previously owned 

For form for order on claim of exemption and order to by the association, issued to them after its sale to the 
pay in execution proceedings, see Rule 4-804 NMRA. state for delinquent taxes, only effected a redemption of 


For form for application for writ of garnishment and af- thea F B C- 58 
fidavit, see Rule 4-805 NMRA. BOB, ccnp P. | ahi meg Asien ogo apenas pte wager 
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Rights of former members of disbanded associa- 
tion. — Where rifle club ceased to exist because there 
were no funds and only two members, the land owned by 
the association being sold to state for delinquent taxes, 
plaintiffs who did not belong to the association when land 
was acquired nor when the association disbanded had no 
right or interest in the land, nor did those who belonged to 
a subsequently organized club by the same name, Flana- 
gan v. Benvie, 1954-NMSC-074, 58 N.M. 525, 273 P.2d 381. 

Property in name of local chapters. — The local 
chapters of the Future Farmers of America are legally en- 


UNINCORPORATED ASSOCIATIONS 
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in the name of the local chapter, and to convey or dispose 
of such property as is in accordance with such organiza- 
tion's bylaws or rules. 1961-62 Op. Att'y Gen. No, 61-96. 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 6 Am. 
Jur, 2d Associations and Clubs § 18. 

Status and rights of one renting room in club, 32 A.L.R. 
1016, 

Golf club, resignation from, 99 A.L.R. 1441. 

Power and capacity of unincorporated association, 
lodge, society, or club to convey, transfer or encumber as- 
sociation property, 15 A.L.R.2d 1461. 


titled to acquire and to hold both real or personal property 7 C.J.S. Associations §§ 35, 36. 


53-10-3. [Mortgage or sale of property; method of conveyance.| 


The property, real, personal or leasehold interest therein of any such club or association may be 
mortgaged or sold at such time and upon such terms as the then members of such club or associa- 
tion may determine by vote as its rules or by-laws [bylaws] may prescribe; and any deed signed by 
the president or secretary, or such other officer or officers designated by resolution of the members 
of any such club or association adopted at any regular or special meeting called for that purpose, 
shall be deemed sufficient in law to convey the fee simple title, or any title, to any property held 
or possessed by any such club or association free and clear of any interest, claim or title of any of 
the individual members thereof, their heirs, executors and administrators, as tenants in common 
or otherwise. 


History: Laws 1937, ch. 186, § 3; 1941 Comp., § 52- 
103; 1953 Comp., § 51-18-3. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


Compiler’s notes. — For property in name of local 
chapters, see notes to 53-10-2 NMSA 1978. 


53-10-4. [Rules and regulations; subjects; effect.] 


The members of any such association or club formed under this act [53-10-1 through 53-10-8 
NMSA 1978] may prescribe from time to time, rules and regulations for the government of said 
club or association as the majority of its members from time to time may determine, may prescribe 
what fees and dues shall be payable, and the time when the same shall be paid as a condition for 
membership, or the continuance thereof by any member, and may provide in such rules that upon 
default in payment of such dues, or the violation of any of its other rules or regulations, a mem- 
ber's membership may be determined; which rules and regulations shall be deemed a contract be- 
tween the member affected thereby and the balance of the members composing such association. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Sus- 
pension or expulsion from social club or similar society 
and the remedies therefor, 20 A.L.R.2d 344, 

Suspension or expulsion from professional association 
and the remedies therefor, 20 A.L.R.2d 531, 


History: Laws 1937, ch. 186, § 4; 1941 Comp., § 52- 
104; 1953 Comp., § 51-18-4. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


53-10-5, [Right to sue and be sued; actions against members. | 


Such club or association may sue or be sued in its name without the individual members thereof 
being made parties to.such suit, and may sue any member as a defendant in any matter arising 
out. of his membership in said club or association or the termination thereof, and may recover 
judgment if necessary, for any dues or obligations due and owing by such member to the club or 
association, whether such member has ceased to become [be] such or not. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


History: Laws 1937, ch. 186, § 5; 1941 Comp., § 52- 
105; 1953 Comp., § 51-18-5. 
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ANNOTATIONS 


Individual liability of member. — Driver of truck 
was individually liable for injuries to woman struck by 
falling beam as truck was negligently moved in closing 
of refreshment stand operated exclusively by the ladies 
auxiliary. Weese v. Stoddard, 1956-NMSC-117, 63 N.M. 20, 
312 P.2d 545. 

The members of an unincorporated association are li- 
able for the torts committed by the association's agent 
acting within the scope of his employment. Weese v. Stod- 
dard, 1956-NMSC-117, 63.N.M. 20, 312 P.2d 545. 

Plaintiffs lacked the legal capacity to sue. — 
Where parties to a well sharing and easement agree- 
ment brought suit against defendant for past due water 


CORPORATIONS 


53-10-7 


well expenses, but failed to satisfy the requirements of 
53-10-1 NMSA 1978 by filing the statutory documents to 
form an unincorporated association, plaintiffs were un- 
availing of the rights conferred by 58-10-1 NMSA 1978, 
including the right to»sue granted by this section, and 
therefore the district court erred in entering judgment 
in favor of plaintiffs. Blue Canyon Well Ass’n v, Jeune, 
2018-NMCA-004. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 59 Am, 
Jur. 2d Parties §§ 19 to 23, 27, 30, 31. 

Liability to one struck by golf ball, 53 A.L.R.4th 282. 

Association of persons as proper representative of class 
under Rule 23 of Federal Rules of Civil Procedure govern- 
ing maintenance of class actions, 63 A.L.R, Fed. 361, 


53-10-6. Suits against or by unincorporated associations; recovery of 


judgments. 


A. An unincorporated association may sue or be sued in its common name for the purpose of. 
enforcing for or against it any substantive right, Suit may be brought against an unincorporated 
association by any individual member of the association, and the unincorporated association may 


sue its individual associates. 


B. Any money judgment obtained against an unincorporated association shall bind only the 


joint or common property of the association. 


C. In any action against an unincorporated association process may be served by delivering a 
copy of the summons and of the complaint or other pleading to an officer of the association or other 
head officer or agent in charge of its principal office in this state or by serving process in the man- 
ner now provided for service of process against corporations. 


History: 1953 Comp., § 51-18-5.1, enacted by Laws 
1959, ch. 68, § 1. 


ANNOTATIONS 


Class action allegations not necessary. — This sec- 
tion provides that unincorporated ,associations may be 
sued in their own name and the union defendants are sued 
as unincorporated labor organizations, Being sued in their 
own name, no allegations of a class action were necessary 
to make them defendants in this action. Gonzales v. Oil, 
Chem. & Atomic Workers Int'l Union, 1966-NMSC-211, 77 
N.M. 61, 419 P.2d 257. 

No substantive right against association. — Near 
the close of rodeo sponsored by an American Legion post, 
woman was injured by beam. falling from truck when it 
was being moved by special servant at request of member 
of auxiliary. The driver of the truck was a special servant 
at the time of the accident, controlled by and acting under 


the direction of the auxiliary, an unincorporated associa- 
tion. He was assigned specifically by his post to do only 
the heavy work; other tasks were to be performed by the 


. auxiliary. The stand was the exclusive project of the ladies 


who received all of the benefits. Legion post was not liable 
for the accident. Weese v. Stoddard, 1956-NMSC-117, 63 
N.M. 20, 312 P.2d 545, . 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 6 Am. 
Jur, 2d Associations and Clubs § 52. 

Recovery by member from unincorporated association 
for injuries inflicted by tort of fellow member, 14 A.L.R.2d 
473, htt 

Liability to one struck by golf ball, 53 A.L.R.4th 282,. 

Association of persons as proper representative of class 
under Rule 23 of Federal Rules of Civil Procedure govern- 
ing maintenance of class actions, 63 A.L.R. Fed. 361. 

7 C.J.S. Associations § 16. 


53-10-7. [Maximum term of existence; dissolution; distribution of 


proceeds of property. | 


Any association or club formed under the provisions of this act [53-10-1 through 53-10-8 NMSA 
1978] may exist for such period of time not exceeding twenty years as may be fixed in the state- 
ment required to be filed by Section 1 [53-10-1 NMSA 1978] of this act; and upon the dissolution 
or winding up of any such club or association prior to the termination of its existence or otherwise, 
the property real and personal then possessed by said club, or any real estate the title to which is 
then standing in its name shall in law be deemed to be held by the said club or association for the 
use and benefit of the members at the time of such dissolution, and upon a sale or disposition, the 
proceeds shall be distributed among the members of such club or association at the time of such 
dissolution. | ; 
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History: Laws 1937, ch. 186, § 6; 1941 Comp., § 52- 
106; 1953 Comp., § 51-18-6. 

Bracketed material, — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references, — 6 Am. 
Jur, 2d Aghoclationa and Clubs §§ 61, 62. 


53-10-8. [Construction of act.] 


BUSINESS CORPORATIONS; SUBSTANTIVE PROVISIONS 


53-11-1 


Right to assets of voluntarily prone lodge or club, 70 
A.L.R.4th 897, 
7 C.J.S, Associations § 9. 


This act [53-10-1 through 53-10-8 NMSA 1978] shall not be construed to repeal or modify any 
of the present laws of this state relative to corporations formed or [for] any purpose, but the same 


shall be construed as supplementary thereto. 


History: Laws 1937, ch. 186, § 7; 1941 Comp.,, § 52- 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ARTICLE 11 


Business Corporations; Substantive Provisions 


Sec. 

§3-11-1. Short title. 

§3-11-2. Definitions. 

53-11-3. Purposes, 

53-11-4. General powers. 

53-11-4.1. Indemnification of directors and officers. 
53-11-5. Power of corporation to acquire its own shares. 
§3-11-6. Defense of ultra vires. 

53-11-7. Corporate name. 


58-11-8. Reserved name. 

§3-11-9. Registered name. 

53-11-10. Renewal of registered name. ” 

58-11-11. Registered office and registered agent. 

53-11-12. Failure to appoint and maintain registered 
agent; penalty; reinstatement. 

53-11-13. Change of registered office or registered agent. 

53-11-14, Service of process on corporation. 

53-11-15. Authorized shares. 

53-11-15.1. Shares held for account. 

53-11-16. Issuance of shares of preferred or special 

classes in series. 

§3-11-17. Subscriptions for shares, 

53-11-18. Issuance of shares. 

53-11-19. Payment for shares. 

58-11-20. Stock rights and options. 

53-11-21. Repealed. 

53-11-22. Expenses of organization, reorganization and 
financing. 

53-11-23. Shares represented by certificates and uncer- 
tificated shares, 

53-11-24. Fractional shares. : 

53-11-25. Liability of subscribers and shareholders. 


53-11-1. Short title. 


Sec. 

53-11-26. Shareholders' preemptive rights. 

53-11-27. Bylaws. 

53-11-28. Meetings of shareholders. 

53-11-29. Notice of shareholders' meetings. 

53-11-30. Closing of transfer books and fixing record 
date. 

53-11-31, Voting list. 

53-11-32. Quorum of shareholders. 

53-11-33. Voting of shares, 

53-11-34. Voting trusts and agreements among share- 
holders. 

58-11-35. Board of directors. 

53-11-86. Number and election of directors. 

58-11-37. Classification of directors, 

53-11-38. Vacancies. 

53-11-39. Removal of directors. 

58-11-40. Quorum of directors. 

§3-11-40.1. Director conflict of interest. 

§3-11-41. Executive and other committees. 

53-11-42. Place and notice of directors' meetings; com- 

' « mittee meetings. 

53-11-43. Action by directors without a meeting. 

58-11-44, Distributions to shareholders. 

53-11-45. Repealed. 

58-11-46. Liability of directors in pene cases, 

53-11-47. Provisions relating to actions by shareholders. 

§3-11-48, Officers. 

58-11-49. Removal of officers. 

58-11-50. Books and records; financial reports to share- 
holders; examination of records. 

53-11-51. Shares held for account. 


Chapter 53, Articles 11 through 18 NMSA 1978 may be cited as the "Business Corporation Act”. 


History: 1953 Comp., § 51-24-1, enacted by Laws 
1967, ch. 81, § 1; 1977, ch. 103, § 9; 1998, ch. 108, § 27; 
2001, ch. 200, § 40. 

Compiler's notes. — This section is derived from Sec- 
tion 1 of the ABA Model Business Corporation Act. 

Cross references. — For Professional Corporation Act, 
see 53-6-1 NMSA 1978 et seq. 


For Uniform Unclaimed Property Act, see Chapter 7, Ar- 
ticle 8A NMSA 1978. 

The 2001 amendment, effective July 1,.2001, substi- 
tuted "Chapter 53, Articles 11 through 18 NMSA 1978" 
for "Sections 53-11-1 through 53-18-12 NMSA 1978 is the 
general corporation law of New Mexico and". 
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The 1998 amendment, effective January 1, 1999, sub- 
stituted "58-11-1 through 53-18-12 NMSA 1978" for "51- 
31-11 NMSA 1953" near the beginning of the section. 


ANNOTATIONS 


Liability of shareholder. — Nothing in Article 15 
of the Business Corporation Act or in the Professional 
Corporation Act (53-6-1 to 53-6-14 NMSA 1978) permits 
rendering an individual judgment against a shareholder 
of a professional corporation based solely upon a failure 
of the corporation to properly value the stock of the cor- 
poration, For that reason, such liability must be predi- 
cated on a theory outside the language of the statute, 


CORPORATIONS: . 


Morrow v. Cooper, 1991-NMCA-108, 113 N.M. 246, 824 ; 


P.2d 1048. 

Piercing the corporate veil. — A corporation will 
ordinarily be treated as a legal entity separate from its 
shareholders, and individual shareholders cannot be 
held personally liable for the corporation’s debt. Under 
certain circumstances, however, courts may exercise 
their equitable powers to pierce the corporate veil and 
require shareholders to answer for the corporation’s li- 
ability. To pierce the corporate veil, the district court 
must find that the corporation was operated in a fash- 


ion not to serve the valid goals and purposes of that cor- © 


poration but instead under the domination and control 
and for the purposes of some dominant party, that there 
is some form of moral culpability attributable to the 
shareholder such as use of the corporation to perpetrate 
a fraud, and that there is some reasonable relation- 
ship between the injury suffered by the plaintiff and 
the actions of the defendant. Morrissey v. Krystopowicz, 
2016-NMCA-011. 

Where defendant set up corporations to own and oper- 
ate a number of nursing homes in New Mexico, and where 
defendant channeled millions of dollars from the revenues 
of the nursing homes to an account controlled by defen- 
dant, from which hundreds of thousands of dollars in dis- 
tributions were made to defendant and a co-owner of the 
corporation, evidence that defendant exercised improper 
domination of the corporations, that defendant used the 
corporations for improper purposes, and that defendant's 
abuse of the corporate form resulted in a sham corpora- 
tion leading to plaintiff’s inability to recover for her in- 
jury, was sufficient to pierce the corporate veil of the sham 
corporations such that defendant can be held liable for 
the corporations’ liabilities. seta v. Krystopowicz, 
2016-NMCA-011. 

Fraud in the inducement in shareholder agree- 
ment of professional corporation. — Where there is 
fraud in the inducement to enter into a shareholder agree- 
ment, the contract is voidable, capable of being affirmed 
or rejected at the option of one of the parties, and remains 
in effect until the fraud by which the defrauded party 
had been induced to sign is discovered. Jones v. Augé, 
2015-NMCA-016, cert. denied, 2015-NMCERT-001. 

Where appellant shareholder, without the knowledge of 
other shareholders, modified his shareholder employment 
agreement, putting in place a more generous deferred 
compensation package than the other shareholders, there 
is fraud in the inducement to enter into the contract and 
the contract is voidable, remaining in effect until the 
fraud is discovered, Jones v. Augé, 2015-NMCA-016, cert. 
denied, 2015-NMCERT-001. 

Punitive damages for breach of fiduciary du- 
ties. — Punitive damages are appropriate when an ac- 
tor willfully breaches fiduciary duties. Jones v. Augé, 
2015-NMCA-016, cert. denied, 2015-NMCERT-001. 

Where appellant shareholder, without, the know!- 
edge of other shareholders, modified his shareholder 
employment agreement, putting in place a more gen- 
erous deferred compensation package than the other 
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shareholders, overpaid himself by hundreds of thou- 
sands of dollars, failed to inform other shareholders 
of bonuses paid to himself’ without appropriate basis, 
controlled the shareholder: allocation sheets that the 
shareholders used to track their compensation, failed to 
inform other shareholders of material facts and infor- 
mation relating to business and financial affairs, know- 
ingly submitted incorrect information about his bonuses 
at shareholder meetings, and knowingly and intention- 
ally paid himself bonuses to the substantial economic 
detriment of the other shareholders and the corpora- 
tion itself, the award of punitive damages was appro- 
priate. Jones v. Augé, 2015- NMCA-016, cert. denied, 
2015-NMCERT-001. 

Contract reformation is a remedy ce fraud and 
may form the basis for an award of punitive dam- 
ages. — Contract reformation is an equitable remedy by 
which a court will modify a written agreement to reflect 
the actual intent of the parties, usually to correct fraud or 
mutual mistake in the writing; where a plaintiff has es- 
tablished a cause of action in equity and the wrongdoer’s 
misconduct is willful, wanton, malicious, reckless, fraudu- 
lent and in bad faith, punitive damages are allowable to 
do complete justice. Jones v, Augé, 2015-NMCA-016, cert. 
denied, 2015-NMCERT-001. 

Where appellant shareholder, without the knowledge 
of other shareholders, modified his shareholder employ- 
ment agreement, putting in place a more generous de- 
ferred compensation package than the other sharehold- 
ers, overpaid himself by hundreds of thousands of dollars, 
failed to inform other shareholders of bonuses paid to 
himself without appropriate basis, controlled the share- 
holder allocation sheets that the shareholders used to 
track their compensation, failed to inform other share- 
holders of material facts and information relating to busi- 
ness and financial affairs, knowingly submitted incorrect 
information about his bonuses at shareholder meetings, 
and knowingly and intentionally paid himself bonuses to 
the substantial economic detriment of the other, share- 
holders and the corporation itself, appellees request to 
make all the shareholder agreements equal fell squarely 
within the definition of the equitable remedy of contract 
reformation, and the award of punitive damages was ap- 
propriate. Jones v, Augé, 2015-NMCA-016, cert. denied, 
2015-NMCERT-001. , 

Act inapplicable to corporation organized for 
banking. — The powers and authorities established for 
corporations by the Business Corporation Act, including 
the authority to issue preferred stock, would not apply to 
a corporation organized for the purpose of banking. 1979 
Op. Att'y Gen. No. 79- 06. 


A corpora- 
tion being granted life by the act of a sovereign, that is by 
the act of the laws of the state wherein it is incorporated, 
nothing less than that power or the lapse of the period 
of life provided by the articles of incorporation or by the 
dissolution of the corporation by permission of the sov- 
ereignty can take that life away. 1953-54 Op. Att'y Gen. 
No. 53-5723 (rendered under former law). | 

Law reviews. — For article, "Attachment in New Mex- 
ico - Part I," see 1 Nat. Res. J. 303 (1961). 

For article, "1983 Amendments to the New Mexico Busi- 
ness Corporation Act and Related Statutes," see 14 N.M.L. 
Rev. 371 (1984). 

Annual Survey of New Mexico Corporate Law, see 17 
N.M.L. Rev. 253 (1987). 

For note, "Piercing the Corporate Veil in New Mexico: 
Scott v, AZL Res,, Inc,," see 21 N.M.L. Rev. 429 (1991)... 

For note, "The Fiduciary Duties Owed in a New Mexico 
Closely Held Corporation: Walta v. Gallegos Law Firm, 
P.C,", see 34 N.M.L. Rev. (2004), 
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53-11-2. Definitions. 


As used in'the Bilcihay Corporation Act [Chapter 53, Articles 11 through 18 NMSA 1978], un- 
less the text otherwise requires: 

A. "corporation" or "domestic corporation" means a corporation for Grofit subject to the provi- 
sions of the Business Corporation Act, except a foreign corporation; 

B. "foreign corporation" means a corporation for profit organized under laws other than the 
laws of this state for a purpose for which a corporation may be organized under the Business Cor- 
poration Act; . 

C. "articles of incorporation" means the original or restated articles of incorporation or articles 
of consolidation and all amendments thereto, including articles of merger; 

D. ."shares" means the units into which the proprietary interests in a corporation are divided; 

EK. "subscriber" means one who subscribes for shares in a corporation, whether before or after 
incorporation; . 

F. "shareholder" means one who is a holder of record of shares in a corporation; 

G. "authorized shares" means the shares of all classes which the corporation is auinorized to 
issue; 

H. "annual report" means ‘the corporate report required by the Gotpavate Reports Act {Chap- 
ter 53, Article 5 NMSA 1978] ;. 

I. "distribution" means a direct or indirect eonetae of money or other property (except its own 
shares) or incurrence of indebtedness, by a corporation to or for the benefit of any of its sharehold- 
ers in respect of any of its shares, whether by dividend or by purchase redemption or other acquisi- 
tion of its shares, or otherwise; : 

J. "franchise tax" means the franchise tax imposed by the Corporate aes and Franchise Tax 
Act [Chapter 7, Article 2A NMSA 1978]; 

K. "fees" means the fees imposed by Section 53-2-1 NMSA 1978; 

L. "commission" means the public regulation commission [secretary of state] or its delegate; 

M. "address" means: 

(1) the mailing address and the street address, if within a municipality; or 
(2) the mailing address and a rural route number and box number, if any, or the geograph- 
ical location, using well-known landmarks, if outside a municipality; and 

N. "delivery" means: 

(1) if personally served, the date on which the documentation is received by the corpora- 
tions bureau of the commission; and _. 

(2) if mailed, the date of the postmark plus three days, upon proof thereof by the panty 
delivering the documentation. 


History: 1953 Comp., § 51-24-2, enacted by Laws near the middle of Subsection B; in Subsection J inserted 


1967, ch, 81, § 2; 1975, ch. 64, § 1; 1977, ch. 103, § 10; "Corporate Income and"; substituted "public regula- 
1983, ch. 304, § 21; 1989, ch. 385, § 1; 1998, ch, 108, § ‘tion" for "state corporation" near the end of Subsection 
28; 2001, ch. 200, § 41. L; substituted "that" for "which" in Subsection N; and 
Bracketed material. — The bracketed material was substituted "corporations bureau of the commission" for 
inserted by the compiler and is not part of the law. "commission's corporation department" near the end of 
Laws 2013, ch. 75, § 9 provided that as of July 1, 2013, Paragraph O(1). 
the secretary of state, pursuant to N.M. const,, Art. 11, ©. The 1989 amendment, effective June 16, 1989, substi- 
§ 19, shall assume responsibility for chartering corpora- tuted the present provisions of Subsection M for "address 
tions as provided by law, including the performance of the means a recitation of the mailing address or post office 
functions of the former corporations bureau of the public box number and the street address, if within a municipal- 
regulation commission, and tha#except for Subsection D ity, or a description of the geographical location, if outside 
of 53-5-8 NMSA 1978, references to the ‘Public regulation a municipality"; and added Subsection P. 
commission", "state corporation commission" or "commis- The 1983 amendment, effective June 17, 1983, redes- 
sion" shall be construed to be references to the secretary ignated former Subsections O to T as present Subsections 
of state. See 8-4-7 NMSA 1978. H and J to N, respectively, added present Subsections 
Compiler's notes. — This section is derived from Sec- I and O, deleted former Subsections H to N, which con- 
tion 2 of the ABA Model Business Corporation Act. cerned the terms "treasury shares," "net assets," "stated 
The 2001 amendment, effective July 1, 2001, deleted capital," "surplus," "earned surplus," "capital surplus," 
Subsection N, which defined "duplicate original’ and Sub- and "insolvent", substituted "corporate" for "annual" in 
section P, which defined "person", and redesignated. for- Subsection H, substituted "the Franchise Tax Act" for "Ar- 
mer Subsection O as Subsection N. ticle 3 of Chapter 53 NMSA 1978" at the end of Subsection 
The 1998 amendment, effective January 1, 1999, de- ‘J, added "or its delegate" at the end of Subsection L, and 
leted "or purposes" preceding "for which a corporation" © deleted "and" at the end of Subsection M. 
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ANNOTATIONS 


Change of legal domicile only, — Where the cor- 
poration name, its principal address, the nature of the 
business conducted, the assets and the shareholders will 
remain the same and the only change is one of legal domi- 
cile, the new corporation will not be required to apply for 
certificates of title to the vehicles and will not have to pay 


53-11-83. Purposes. 


CORPORATIONS 
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the one percent excise tax. 1957-58 Op. Att'y Gen. No. 57- 
05 (rendered under former law). 

Foreign Massachusetts or business trust not re- 
quired to procure certificate of authority as a foreign 
corporation before transacting business in the state. 1970 
Op. Att'y Gen. No. 70-104. 

Law reviews. — For article, "1975 Amendments to the 
New Mexico Business we ipa Fad Act," see 6 N.M.L. Rev. 
57 (1975). 


Corporations may be organized under the Business Corporation Act for any lawful purpose or 
purposes, except banking, insurance, credit unions, savings and loan associations, railroads and 
waterworks organized under the Laws of 1887, Chapter 12. 


History: 1953 Comp., § 51-24-83, enacted by Laws 
1967, ch. 81, § 3. 

Compiler's notes. — Laws 1887, ch. 12, referred to in 
this section, is compiled as 62-2-1 to 62-2-15, 62-2-17 to 
62-2-19, 62-2-21 and 62-2-22 NMSA 1978. 

This section is derived from Section 3 of the ABA Model 
Business Corporation Act. 


ANNOTATIONS 


Statute not for incorporation of savings bank. 
— If the purpose, or one of the purposes, of incorporat- 
ing is to,operate a savings bank, this statute is not avail- 
able. First Thrift & Loan Ass'n v, State ex rel. Robinson, 


53-11-4, General powers. 


Each corporation has power to: 


1956-NMSC-099, 62 N.M. 61, 304 P.2d 582 (decided under 
51-2-6, 1953 Comp., now repealed). 

No banking business under general corporation 
laws. — A corporation cannot organize under the gen- 
eral corporation laws and thereafter conduct a banking 
business whether or not said corporation has two depart- 
ments. First Thrift & Loan Ass'n v. State ex rel. Robinson, 
1956-NMSC-099, 62 N.M. 61, 304 P.2d 582 (decided under 
51-2-6, 1953 Comp., now repealed). 

Law reviews. — For survey, "Article VII of the New 
Probate Code: In Pursuit of Uniform Trust Administra- 
tion," see 6 N.M.L. Rev. 2138 (1976). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 18A 
Am. Jur. 2d Corporations §§ 192 to 198, 204; 

18 C.J.S. Corporations § 28. 


A. have perpetual succession by its corporate name unless a limited period of duration is stated 


in its articles of incorporation; 


B. sue and be sued, complain and defend, in its corporate name; 

C. have a corporate seal which may be altered at pleasure, and to use the seal by causing it, or 
a facsimile thereof, to be impressed or affixed or in any other manner reproduced, but failure to 
have or to affix a corporate seal does not affect the validity of any instrument, or any action taken 


in pursuance thereof or in reliance thereon; 


D. purchase, take, receive, lease or otherwise acquire, own, hold, improve, use and otherwise 
deal in and with real or personal property, or any interest therein, wherever situated; 
E. sell, convey, mortgage, pledge, lease, exchange, transfer and otherwise dispose of all or any: 


part of its property and assets; 


F. lend money to, and otherwise assist, its employees, officers and directors; 

G. purchase, take, receive, subscribe for or otherwise acquire, own, hold, vote, use, employ, sell, 
mortgage, lend, pledge or otherwise dispose of, and otherwise use and deal in and with, shares or 
other interests in, or obligations of, other domestic or foreign corporations, associations, partner- 
ships, limited partnerships or individuals, or direct or indirect obligatiqgs of the United States or 
of any other government, state, territory, governmental district or municipality or of any instru- 
mentality thereof; 

H. make contracts and guarantees and incur liabilities, borrow money at such rates of interest 
as the corporation may determine, issue its notes, bonds and other obligations, and secure any of 
its obligations by mortgage or pledge of all or any of its property, franchises and income; 

I. lend money for its corporate purposes, invest and reinvest its funds and take and hold real 
and personal property as security for the payment of funds so loaned or invested; 

J. conduct its business, carry on its operations, have offices and exercise the powers granted by 
the Business Corporation Act within or without this state; 
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K. elect or appoint directors, officers and agents of the corporation, and define their duties and 
fix their compensation; 

L. make and alter bylaws, not inconsistent with its articles of incorporation or with the laws of 
this state, for the administration and regulation of the affairs of the corporation; 

M. make donations for the public welfare or for charitable, scientific, educational or govern- 
mental purposes; ; 

N. transact any lawful business in aid of governmental policy; 

O. pay pensions and establish pension plans, pension trusts, profit-sharing plans, stock bonus 
plans, stock option plans and other incentive plans for any or all of its directors, officers and em- 
ployees; . 

P. bea promoter, partner, member, associate, trustee or manager of any partnership, joint ven- 
ture, trust or other enterprise; 

Q. resist a change or potential change in control of the corporation if the directors by a major- 
ity vote of a quorum determine that the change or potential change is opposed to or not in the best’ 
interest of the corporation upon consideration of the interests of the corporation's shareholders 
and any of the matters set forth in Subsection D of Section 53-11-35 NMSA 1978; and 

R. have and exercise all powers necessary or convenient to effect its purposes. 


History: 1953 Comp., § 51-24-4, enacted by Laws disregarding the corporate entity, and there was no evi- 
1967, ch. 81, § 4; 1975, ch. 64, § 2; 1983, ch. 304, § 22; dence of fraud or injustice. Scott Graphics, Inc. v. Mah- 
1987, ch. 238, § 8. aney, 1976-NMCA-038, 89 N.M. 208, 549 P.2d 623, cert. 

Compiler's notes. — This section is derived from Sec- denied, 89 N.M. 322, 551 P.2d 1369. 
tion 4 of the ABA Model Business Corporation Act. Law reviews. — For article, "The New Mexico Profes- 

The 1987 amendment, effective April 9, 1987, added sional Corporation," see 9 Nat. Res, J. 591 (1969). 
Subsection Q, redesignated former Subsection Q as Sub- For article, "1975 Amendments to the New Mexico Busi- 
section R, and deleted "and" from the end of Subsection P. ness Corporation Act," see 6 N.M.L. Rev. 57 (1975). 

‘The 1983 amendment, effective June 17, 1983, redes- For article, "1983 Amendments to the New Mexico Busi- 
ignated former Subsections P to R as present Subsections ness Corporation Act and Related Statutes," see 14 N.M.L. 
O to Q, respectively, and deleted former Subsection O, Rev. 371 (1984). 
which concerned the power to indemnify directors or of- Am. Jur. 2d, A.L.R. and C.J.S. references. — 18B 
ficers of corporations. Am. Jur. 2d Corporations §§ 1990 to 2123. 


Right of business corporation to use its funds or prop- 
erty for humanitarian purposes, 3 A.L.R. 443. 

Power of corporation to execute trust involving a deter- 
mination regarding the personal conduct or needs of ben- 
eficiaries, 11 A.L.R. 300. 

Power of corporation to pass title to real property held 
in excess of corporate powers, 37 A.L.R. 204, 62 A.L.R, 494. 


ANNOTATIONS 


Rule of limited liability. — Normally the corporation 
is an insulator from liability on claims of creditors, and 
the fact that incorporation was desired in order to obtain 
limited liability does not defeat that purpose: Limited li- 
ability is the rule, not the exception; and on that assump- wie 
tion large undertakings are rested, vast enterprises are Corporation's right to sue on contract made by promot- 
launched and huge sums of capital attracted. Scott Graph- ers before organization, 66 A.L.R. 1425. 
ies, Inc. v. Mahaney, 1976-NMCA-038, 89 N.M. 208, 549 Constitutionality, construction, and effect. of statutory 
P.2d 623, cert. denied, 89 N.M, 322, 551 P.2d 1369. or charter provisions relating to the sale of all or substan- 

Determination that shareholders are alter egos tially all of the assets of corporation or division or distri- 
of corporation. — Generally, the determination that bution of proceeds, 79 A.L.R.624, 
shareholders are the alter egos\of the corporation de- Assumption of mortgage as ultra vires, 91 A.L.R. 177. 
scribes the specific situation where the shareholders have Power of corporation to change obligations to stockhold- 
so manipulated the corporation to further their own indi- ers, 105 A.L.R, 1452, 117 A.L.R. 1290. 
vidual interests that the identity of the corporation has Power of corporation to enforce a contract made after 
merged into its shareholders, that is, where the two have, taking the steps necessary to put its corporate existence 
in fact, become so closely identified that.a court in ruling beyond collateral attack, as affected by limited amount of 
that the corporate entity should be disregarded is merely capital subscribed or paid in, 128 A.L.R. 874. 
recognizing reality. Scott Graphics, Inc. v. Mahaney, Power of corporation or its officers with respect to pay- 
1976-NMCA-038, 89 N.M. 208, 549 P.2d 623, cert. denied, ment of bonus or pension to officers or employees, 164 
89 N.M, 322, 551 P.2d 1369. A.L.R, 1125. ; tiered] 

Corporate entity disregarded when used for Right of corporation to engage in business, trade, or ac- 
fraud or injustice. — The corporate entity should be tivity requiring license from public, 165 A.L.R. 1098. 
recognized and supported; however, it will be disregarded Corporation's power with respect to payment of remu- 
by the courts when the corporation.is used to perpetrate neration, bonus, and the like to widow or family of de- 
fraud or promote injustice. Scott Graphics, Inc. v. Mah- ceased officer, 29 A.L.R.2d 1262, att 
aney, 1976-NMCA-038, 89 N.M. 208, 549 P.2d 623, cert. Attorneys fees and other expenses incident to contro- 
denied, 89 N.M. 322, 551 P.2d 1369, versy respecting internal affairs of corporation as charge 

Disregard of formalities and ignorance of direc- against corporation, 39 A.L.R.2d 580. ) é, 
tors not enough. — Disregard of corporate formality Power of a business corporation to donate to a chari- 
in the operation of a corporation and considerable igno- table or similar institution, 39 A.L.R.2d 1192. _ ie 
rance on the part of the directors and officers as to its op- Corporation's power to enter into partnership or joint 


8g t ty) t venture, 60 A.L.R.2d 917. 
eration in and of themselves were not enough to warran 19 C.5.8. Corporations §§ 554 to 739. 
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53-11-4.1. Indemnification of directors and officers. 


A. Asused in this section: 

(1) "director" means any person who is or was a director of the corporation and any person 
who, while a director of the corporation, is or was serving at the request of the corporation as a 
director, officer, partner, trustee, employee or agent of another foreign or domestic corporation or 
nonprofit corporation, cooperative, partnership, joint venture, trust, other incorporated or unincor- 
porated enterprise or employee benefit plan or trust; 

(2) "corporation" includes any domestic or foreign predecessor entity of the corporation 
in a merger, consolidation or other transaction in which the ae ee s existence ceased upon 
consummation of such transaction; 

(8) "expenses" include attorneys' fees; 

(4) "official capacity" means: 

(a) when used with respect to a director, the office of director in Pie coRnORsony and 

(b) when used with respect to a person other than a director, as contemplated in Sub- 
section I of this section, the elective or appointive office in the corporation held by the officer or 
the employment or agency relationship undertaken by the employee or agent in behalf of the cor- 
poration, but in each case does not include service for any other foreign or domestic corporation or 
nonprofit corporation, or any cooperative, partnership, joint venture, trust, other incorporated or 
unincorporated enterprise or employee benefit plan or trust; 

(5) "party" includes a person who was, is or is threatened to be made, a named defendant 
or respondent in a proceeding; and 

(6) "proceeding" means any threatened, pending or completed action, suit or procéeding, 
whether civil, criminal, administrative or investigative. 

B. Acorporation shall have power to indemnify any person made a party to any enROCeeLDE by 
reason of the fact that the person is or was a director if: 

(1) the person acted in good faith; 

(2) the person reasonably believed: 

(a) -in the case of conduct in the person's official capacity with the corporation, that 
the person's conduct was in its best interests; and 

(b) in all other cases, that the person's conduct was at least not opposed to its best 
interests; and ; 

(3) in the case of any criminal proceeding, the person had no reasonable cause to believe 
the person's conduct was unlawful. Indemnification may be made against judgments, penalties, 
fines, settlements and reasonable expenses, actually incurred by the person in connection with the 
proceeding; except that if the proceeding was by or in the right of the corporation, indemnification 
may be made only against such reasonable expenses and shall not be made in respect of any pro- 
ceeding in which the person shall have been adjudged to be liable to the corporation. The termina- 
tion of any proceeding by judgment, order, settlement, conviction or upon a plea of nolo contendere 
or its equivalent, shall not, of itself, be determinative that the person did not meet the requisite 
standard of conduct set forth in this subsection. 

C. Adirector shall not be indemnified under Subsection B of this section in respect of any pro- 
ceeding charging improper personal benefit to the director, whether or not involving action in the 
director's official capacity, in which the director shall have been adjudged to be liable on the basis 
that personal benefit was improperly received by the director. 

D. Unless limited by the articles of incorporation: 

(1) a director. who, in the opinion of the board of directors reasonably based on the facts, 
circumstances and outcome of the proceeding, has been wholly successful, on the merits or other- 
wise, in the defense of any proceeding referred to in Subsection B of this section shall be indemni- 
fied against reasonable expenses incurred by the director in connection with the proceeding; or 

(2) acourt of appropriate jurisdiction, upon application of a director and such notice as the 
court shall require, shall have authority to order indemnification in the following circumstances: 

(a) if it determines a director is entitled to reimbursement under Paragraph (1) of 
this subsection, the court shall order indemnification, in which case the director shall also be en- 
titled to recover the reasonable expenses of securing such reimbursement; or 
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(b) if it determines that the director is fairly and reasonably entitled to indemnifica- 
tion in view of all the relevant circumstances, whether or not the director has met the standard of 
conduct set forth in Subsection B of this'section or has been adjudged liable in the circumstances 
described in Subsection C of this section. The court may order such indemnification except that 
indemnification with respect to any proceeding by or in the right of the corporation or in which 
liability shall have been adjudged in the circumstances described in Subsection C of this section 
shall be limited to reasonable expenses. A court of appropriate jurisdiction may be the same court 
in which the proceeding involving the director's liability took place. 

EK. No indemnification under Subsection B of this section shall be made by the corporation 
unless authorized in the specific case aftera determination has been made that indemnification 
of the director is permissible in the circumstances because the director has met the’ standard of 
conduct set'forth in Subsection B of this section. Such determination shall be made: 

(1) by the board of directors by a majority vote of a quorum consisting of directors not at 
the time parties to the proceeding; 

(2) if such a quorum cannot be obtained, by a sievorite vote of a committee of the board 
duly designated to act in the matter by a majority vote of the full board, in which designation di- 
rectors who are parties may participate, and consisting ‘solely of two or more Sts gee not at the 
time parties to the proceeding; 

(3) by special legal counsel, selected by the board of directors or a committee thereof by 
vote as set forth in Paragraph (1) or (2) of this subsection or, if the requisite quorum of the full 
board cannot be obtained therefor and such committee cannot be established, by a majority vote of 
the full board, in which selection directors who are parties may participate; or 

(4) by the shareholders. 

Authorization of indemnification and determination as to reasonableness of expenses shall be 
made in the same manner as the determination that indemnification is permissible, except that 
if the determination that indemnification is permissible is made by special legal counsel, authori- 
zation of indemnification and determination as to reasonableness of expenses shall be made in a 
manner specified in Paragraph (3) of Subsection E of this section for the selection of such counsel. 
Shares held by directors who are parties to the proceeding shall not be voted on the subject TAB Ler 
under this subsection. © 

F. Reasonable expenses incurred by a director who is a party to a ate de fy may be paid or 
reimbursed by the corporation in advance of the final disposition of such proceeding if: 

(1) the director furnishes the corporation a written affirmation of his good faith belief that 
the director has met the standard of conduct necessary for indemnification by the corporation as 
authorized in this section; 

(2) the director furnishes the corporation a written undertaking by or on behalf of the di- 
rector to repay such amount if it shall ultimately be determined that the director has not met such 
standards of conduct; and 

(3) adetermination is made that the facts then ee to those making the determination 
would not preclude indemnification under this section. 

The undertaking required by Paragraph (2) of this subsection shall be an unlimited general ob- 
ligation of the director but need not be secured and may be accepted without reference to financial 
ability to make repayment. Determinations and authorizations of payments under this subsection 
shall be made in the manner specified in Subsection E of this section. 

G. The indemnification authorized by this section shall not be deemed exclusive of any other 
rights to which those seeking indemnification may be entitled under the articles of incorporation, 
the bylaws, an agreement, a resolution of shareholders or directors or otherwise, both as to action 
in an official capacity and as to action in another capacity while holding such office, shall continue 
as to a person who has ceased to be a director, officer, employee or agent and shall inure to the 
benefit of the heirs, executors and administrators of such a person. 

H. For purposes of this section, the corporation shall be deemed to have requested a director to 
serve an employee benefit plan whenever the performance by the director of duties to the corpora- 
tion also imposes duties on, or otherwise involves services by, the director to the plan or partici- 
pants or beneficiaries of the plan; excise taxes assessed on a director with respect to an employee 
benefit plan pursuant to applicable law shall be deemed "fines"; and action taken or omitted by 
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the director with respect to an employee benefit plan in the performance of duties for a purpose 
reasonably believed by the director to\be in the interest of the participants and beneficiaries of the 
plan shall be deemed to be for a purpose which is not opposed to the best interests of the corpora- 
tion. 

I. Unless limited by the articles of incorporation: 

(1) . an officer of the corporation shall be indemnified as:and to the same extent provided in 
Subsection D of this section for a director and shall be entitled to the same extent as a director to 
seek indemnification pursuant to. the provisions of that subsection; ) 

i (2). a corporation shall have the power to indemnify and to advance reasonable expenses 
to an officer, employee or agent of the corporation to the same extent that it may indemnify and 
advance reasonable expenses to directors pursuant to this section; and 

(3) a corporation;.in addition, shall have the power to indemnify and to advance reason- 
able expenses to’an officer, employee or agent who is not a director to such further extent, consis- 
tent with law, as may be provided by its articles of incorporation, bylaws, general or Apacifia action 
of its board of directors, or contract. ) 

J. Acorporation shall have power to enh hag and maintain insurance or hahisl similar pro- 
tection, including but not limited to providing a trust fund;.a letter of credit or self-insurance on 
behalf of any person who is or was a director, officer, employee or agent of the corporation or who, 
while a director, officer, employee or agent of the corporation, is or was serving at the request of the 
corporation as a director, officer, partner, trustee, employee or agent of another foreign or domestic 
corporation or nonprofit corporation, cooperative, partnership, joint. venture, trust, other incorpo- 
rated or unincorporated enterprise or employee benefit plan or trust, against any liability asserted 
against and incurred by the person in any such capacity or arising out of the person's status as 
such, whether or not the corporation would have the power to indemnify the person against such 
lability under the provisions of this section. | 

K. Any indemnification of, or advance of expenses to, a Binectond in accordance with this section, 
if arising out of a proceeding by or in the right of the corporation, shall be reported in writing to 


the shareholders with or before the notice of'the next shareholders' meeting, 


History: 1978 Comp., § 53-11-4.1, enacted by Laws 
1983, ch. 304, § 23; 1987, ch. 238, § 9. 

The 1987 amendment, effective April 9, 1987, substi- 
tuted "other incorporated or unincorpor ated enterprise 
or employee benefit plan or trust" for "other enterprise or 


employee benefit plan" throughout the section; inserted 


"reasonable" preceding "expenses" throughout the section; 
in Subsection A(1), inserted “or nonprofit corporation, co- 
operative"; in Subsection A(4)(b), inserted "or nonprofit 
corporation, or any cooperative"; i in Subsection D(1), sub- 
stituted "in the opinion of the board of directors" for "in the 
board of director's opinion"; in Subsection D(2)(b), inserted 
"except that indemnification” in the second sentence; in 
Subsection F, substituted "final disposition of such proceed- 
ing if" for "final disposition of such proceeding upon receipt 
by the corporation of"; in Subsections F(1) and (2), inserted 


"the director furnishes the corporation" at the beginning; |. 


designated part of former Subsection F(2) as present Sub- 
section F(3); in the next-to-last’ sentence in Subsection F 
substituted "Paragraph (2) of this subsection" for "this 
Paragraph"; substituted present Subsection G for the for- 
mer provisions of that subsection as set out in. the 1983 


Replacement Pamphlet; and in Subsection J, inserted "or 


furnished similar protection, including but not limited to 
providing a trust fund, a letter of credit or self-insurance" 

near the beginning and inserted "or nonprofit cerporation, 
cooperative" near the middle of the subsection. 


ANNOTATIONS... 


‘The purpose of this section is to encourage quali- 
fied individuals.to accept the responsibilities of corporate 
management without fear that expenses incurred by them 
in performing their duties as directors will not be borne by 
the corporation they serve. 'To expand the list of persons 
entitled to claim the benefit.of indemnification to. include 
signatories to a buy-sell agreement, who are litigating 
questions under that agreement for their own private 
benefit, would go far beyond this purpose of the statute. 
Petty v. Bank of N.M. Holding Co., 1990-NMSC-021, 109 
N.M. 524, 787 P.2d 443. _—. 

Scope of power conferred by Subsection B. — Sub- 
section B operates:to empower corporations to indem- 
nify their directors and other agents; it does not confer 
on the indemnified director an unquestionable right 
to indemnification. Petty v. Bank of N.M. hated Co., 
1990-NMSC-021, 109 N.M:624,°787 P.2d 443. 

Effect of Subsection D(1). — Subsection D(1) gives a 
director who has been wholly successful in the defense of 
a proceeding the‘ absolute right to indemnification under 


. the circumstances contemplated by it, and it makes the 


“opinion of the board of directors" final on the question, 
assuming that their opinion is "reasonable." Petty v. Bank 
of N.M. Holding Co., 1990-NMSC-021, 109 ies 524, 787 


‘P.2d 443. 


53-11-5. Power of corporation to acquire its own. shares. 


A. As used in this section, "treasury shares" means shares. ‘of a corporation issued and subse- 
quently acquired by the corporation but that have not been restored to the status of unissued shares, 
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B.. A corporation has the power to purchase, redeem, receive, take or otherwise acquire, own 
and hold, sell, lend, exchange, transfer or otherwise dispose of and to pledge, use and otherwise 
deal in and ‘with its own shares. 

C.. Treasury shares do not carry voting rights or participate in distributions, may not be counted 
as outstanding shares for any purpose and may not be counted as assets of the corporation for the 
purpose of computing the amount available for distributions. Unless the articles of incorporation 
provide otherwise, treasury shares may be retired and restored to the status of authorized and 
unissued shares without an amendment to the articles of incorporation or may be disposed of for 
such consideration as the board of directors may determine. 

D. This section does not limit the right of a corporation to vote its shares held by it in a fidu- 
clary capacity. 

E. Ifthe articles of incorporation provide that treasury shares that are retired shall not be re- 
issued, the authorized shares shall be reduced by the number of treasury shares retired. 

F. Ifthe number of authorized shares is reduced by a retirement of treasury shares, the corpo- 
ration shall, on or before the time for filing its next corporate report under the Corporate Reports 
Act [Chapter 53, Article 5 NMSA 1978] with the commission [secretary of state], file a statement 
of reduction showing the reduction in the authorized shares. The statement of reduction shall be 


executed by the corporation by an officer of the corporation and shall set forth: 


(1) the name of the corporation; 


(2) the number of authorized shares reduced, itemized by classes and series; and 
(3) the aggregate number of authorized shares, itemized by classes and series, after giving 


effect to such reduction. 


History: 1958 Comp., § 51-24-5, enacted by Laws 
1967, ch, 81,'§ 5; 1983, ch. 304, § 24; 2001, ch. 200, § 42. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2013, ch. 75, § 9 provided that as of July 1, 2013, 
the secretary of state, pursuant to N.M. const., Art. 11, 
§ 19, shall assume responsibility for chartering corpora- 
tions as provided by law, including the performance of the 
functions of the former corporations bureau of the public 
regulation commission, and that except for Subsection D 


of 53-5-8 NMSA 1978, references to the "public regulation |, 


commission’, state corporation commission" or "commis- 
sion" shall be construed to be references to the secretary 
of state. See 8-4-7 NMSA 1978. 

Compiler's notes. — This section is derived from Sec- 
tion 6 of the ABA Model Business Corporation Act. 

The 2001 amendment, effective July 1, 2001, added 


present Subsection A and'renumbered former Subsection 


A as Subsection B; in present Subsection B, rewrote the 
first sentence which formerly read "A corporation shall 
have the power to acquire its own shares." and deleted 
the second sentence, which read. "All of its own shares 
acquired by a corporation shall, upon acquisition, consti- 
tute authorized but unissued shares, unless the articles 
of incorporation provide that they shall not be reissued, 
in which case the authorized shares shall be reduced by 
the number of shares acquired."; inserted Subsections C, 


53-11-6. Defense of ultra vires. 


D and E and renumbered former Subsection B as Subsec- 
tion F; and in Subsection F, substituted "a retirement of 
treasury shares" for "an acquisition" in the first sentence, 
deleted "verified by the officer signing the statement, and" 
preceding "shall set forth", and substituted "authorized" 
for "acquired" in Paragraph (2). 

The: 1983. amendment, effective June 17, 1983, re- 
wrote this section to the extent that a detailed comparison 
would be impracticable. 


ANNOTATIONS 


Corporation purchase of own stock. — Corporation 


-may purchase its own stock, keep it alive and treat it as 


an asset on its books, free of conditions, limitations or res- 
ervations. Woodson v, Lee, 1963-NMSC-187, 73 N.M.'425, 
389 P.2d.196 (decided under former law). - 

Law reviews. — For article, "1983 Amendments to the 
New Mexico Business Corporation Act and Related Stat- 
utes," see 14 N.M.L. Rev. 371 (1984). 

Am. Jur. 2d, A.L.R. and C.J.S, references. — 18B 
Am. Jur, 2d Corporations §§ 2061 to 2076. 

Voting power of corporation stock as confined to issued 
and outstanding stock to exclusion of authorized unissued 
stock or stock which has been reacquired by the corpora- 
tion, 90 A.L.R: 315. 

19 C.J.S. Corporations §§ 561 to 563. 


No act of a corporation and no conveyance or transfer of real or personal property to or by a 
corporation is invalid because the corporation was without capacity or power to do such act or to 
make or receive such conveyance or transfer, but such lack of capacity or power may be asserted: 

A, in a proceeding by a shareholder against the corporation to enjoin the doing of any act or 
acts or the transfer of real or personal property by or to the.corporation. If the unauthorized acts.or 
transfer sought to be enjoined are being, or are to be, performed or made pursuant to any contract 
to which the corporation is a party, the court may, if all of the parties to the contract are parties to 
the proceeding and if it deems the same to be equitable, set aside and enjoin the performance of 
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the contract, and in so doing may allow to the corporation or to the other parties to the contract, 
as the case may be, compensation for the loss or damage sustained by either of them which may 
result from the action of the court in setting aside and enjoining the performance of the contract, 
but anticipated profits to be derived from the performance of the contract shall not be awarded by 
the court as a loss or damage sustained; 

_B.. in a proceeding by the corporation, whether acting directly or through a receiver, eeddtels or 
other legal representative, or through shareholders in a representative. suit, against the incum- 
bent or former officers or directors of the corporation; or 

C. ina proceeding by the attorney general, as provided in the Business Corporation Act, to dis- 
solve the corporation, or in a proceeding by the attorney general to enjoin the corporation from the 
transaction of unauthorized business. 


History: 1953 Comp., § 51-24-6, enacted by Laws ANNOTATIONS 


1967, ch. 81, § 6. : 
Compiler's notes. — This section is derived from Sec- Am. Jur. 2d, A.L.R. and C.J.8, references, — 18B 


. ABA Model Busi C ‘on Ack! _Am. Jur. 2d Corporations §§ 2009 to 2038. 
tion 7 of the odel Business Corporation Act 19 C.J.8, Corporations §§ 573 to 579. 


53-11-7. Corporate name. 


A. The corporate name shall: 

(1) contain the separate word "corporation," "company," "incorporated" or "limited" or shall 
contain a separate abbreviation of one of these words; 

(2) not contain any word or phrase which indicates or implies that it is organized for 
any purpose other than one or more of the purposes contained in its articles of incorporation; 
and 

(3) not be the same as, or confusingly similar to, the name of any domestic corporation 
existing under the laws of this state or any foreign corporation authorized to transact business in 
this state, or a name the exclusive right to which is, at the time, reserved in the manner provided 
in the Business Corporation Act, or the name of a corporation which has in effect a registration of 
its corporate name as provided in the Business Corporation Act. — 

B. Paragraph (3) of Subsection A of this section shall not apply if the applicant files with the 
commission [secretary of state] either: , 

(1) the written consent of such other corporation or holder of a reserved or registered name 
to use the same or confusingly similar name and one or more words are added to make the name 
distinguishable from the other name; or 

(2) “a certified copy of a final decree of a court of competent jurisdiction establishing the 
prior right of the applicant to the use of the name in this state. 


| History: 1953 Comp., § 51-24-7, enacted by Laws ANNOTATIONS 
1967, ch. 81, § 7; 1975, ch. 64, § 3; 1983, ch. 304, § 25. ; ‘ ‘ 
Bracketed material. — The bracketed material was Law reviews. — For article, "1975 Amendments to 
inserted by the compiler and is not part of the law. oe ant iorcaed Business Corporations Act," see 6 N.M.L, 
Laws 2018, ch, 75, § 9 provided that as of July 1, 2018, Ve : 
the secretary of state, pursuant to N.M. const., Art. 11, Am. Jur, 2d, A.L.R. and C.J.S. references. — 18A 


Am, Jur. 2d Corporations §§ 273, 277, 283, 284, 286 to 299. 


19, shall assume responsibility for chartering corpora- 
5 B y, deste What names import corporation within rule that one 


tions as provided by law, including the performance of the 


functions of the former corporations bureau of the public contracting with body described by corporate name is es- 

regulation commission, and that except for Subsection D topped to deny its corporate existence, 5 A.L.R, 1580. 

of 53-5-8 NMSA 1978, references to the "public regulation. Corporation doing business and making contracts un- 

commission”, "state corporation commission" or "commis- der assumed name, 56 A.L.R. 450. : 

sion" shall be construed to be references to the secretary Validity and construction of constitutional or statutory 

of state. See 8-4-7 NMSA 1978. _ provisions which prohibit the use by a corporation or part- 
Compiler's notes. — This section is derived from. Sec- nership, as a part of its name, of certain described words 

tion 8 of the ABA Model Business Corporation Act. giving the impression that it is subject to governmental 
The 1983 amendment, effective June 17, 1983, in- control, 63 A.L.R. 1049. 

serted "separate" in two places in Paragraph (1) of Sub- ~ Use of abbreviations of name of menidipp! body or pri- 

pectiondAc ea vate corporation in designating party to judicial proceed- 


28> | ings, 167 A.L.R. 1217. 
ri} ny 18 C.J.S. Corporations §§ 98 to 105. 
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53-11-9 


A. The exclusive right to the use of a corporate name may be reserved by: 
(1) any person intending to organize a corporation under the Business Corporation Act; 
(2) any domestic corporation intending to change its name; 
(3) . any foreign corporation intending to make application for a certificate of authority to 


transact business in this state; 


(4). any foreign corporation authorized to transact business in this state and intending to 


change its name; or | 


(5) any person intending to organize a foreign corporation and intending to have such cor- 
poration make application for a certificate of authority to transact business in this state. 

B. The reservation shall be made by filing with the commission [secretary of state] an applica- 
tion to reserve a specified corporate name, executed by the applicant. If the commission [secretary 
of state] finds that the name is available for corporate use, it shall reserve the name for the exclu- 
sive use of the applicant for a period of one hundred and twenty days. 

C. The right to the exclusive use of a specified corporate name so reserved may be transferred 
to any other person or corporation by filing in the office of the commission [secretary of state] a 
notice of transfer, executed by the applicant for whom the name was reserved, and specifying the 


name and address of the transferee. 


History: 1958 Comp., § 51-24-8, enacted by Laws 
1967, ch. 81, § 8. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2013, ch. 75, § 9 provided that as of July 1, 2013, 
the secretary of state, pursuant to N.M. const., Art. 11, 
§ 19, shall assume responsibility for chartering corpora- 
tions as provided by law, including the performance of the 
functions of the former corporations bureau of the public 
regulation commission, and that except for Subsection D 


Compiler's notes, — This section is derived from Sec- 
tion 9 of the ABA Model Business Corporation Act. 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 18A 
Am, Jur. 2d Corporations §§ 289 to 298. 

Right to protection of corporate name as between do- 
mestic corporation and foreign corporation not qualified to 
do business in state, 26 A.L.R.3d 994. 


Protection of business or trading corporation against 
use of same or similar name by another corporation, 72 
A,L.R.3d 8. 


of 58-5-8 NMSA 1978, references to the "public regulation 


won 


commission", "state corporation commission" or "commis- 
sion" shall be construed to be references to the secretary 
of state. See 8-4-7 NMSA 1978, 


53-11-9. Registered name. 


A. Any foreign corporation not authorized to transact business in this state may register its 
corporate name under the Business Corporation Act if its corporate name is not the same as, or 
confusingly similar to, the name of any domestic corporation existing under the laws of this state, 
or the name of any foreign corporation authorized to transact business in this state, or any corpo- 
rate name reserved or registered under the Business Corporation Act. 

B. Registration shall be made by: 

(1) filing with the commission [secretary of state]: | 
(a) an application for registration executed by the corporation by an officer thereof, 
setting forth the name of the corporation, the state or territory under the laws of which it is incor- 
porated, the date of its incorporation, a statement that it is carrying on or doing business, and a 
brief statement of the business in which it is engaged; and 
(b) a certificate setting forth that the corporation is in good standing under the 
laws of the state or territory in which it is organized, executed by the secretary of state of the 
state or territory or by the official who may have custody of the records pertaining to corpora- 
tions; and 
(2) paying to the commission [secretary of state] a registration fee in the amount of one 
dollar ($1.00) for each month, or fraction thereof, between the date of filing the application and 
December 31 of the calendar year in which the application is filed. 

C. Registration shall be effective until the close of the calendar year in which the application 

for registration is filed. 
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History: 1953 Comp., § 51-24-9, enacted by Laws 
1967, ch. 81, § 9. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2018, ch. 75, 8 9 provided that as of July 1, 2018, 
the secretary of state, pursuant to N.M. const., Art. 11, 


§ 19, shall assume responsibility for chartering corpora- 


tions as provided by law, including the performance of the 
functions of the former corporations bureau of the pub- 
lic regulation commission, and that except for Subsection 
D of 53-5-8 NMSA 1978, references to the "public regu- 
lation commission", "state corporation commission" or 


CORPORATIONS 


53-11-12 


"commission" shall be construed to be references to the 
secretary of state, See 8-4-7 NMSA 1978. 

Compiler's notes. — This section is derived from Sec- 
tion 10 of the ABA Model Business Corporation Act. 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 18A 
Am, Jur. 2d Corporations §§ 289 to 293, 

Right to protection of corporate name as between do- 
mestic corporation and foreign corporation not qualified to 
do business in state, 26 A.L.R.3d 994. 


53-11-10. Renewal of registered name. 


A corporation which has in effect a registration of its corporate name, may renew the registra- 
tion from year to year by annually filing an application for renewal setting forth the facts required 
to be set forth in an original application for registration and a certificate of good standing as re- 
quired for the original registration and by paying a fee of ten dollars ($10.00). A renewal applica- 
tion may be filed between October 1 and December 31 each year, and shall extend the registration 
for the following calendar year. 


History: 1953 Comp., § 51-24-10, enacted by Laws 
1967, ch. 81, § 10. 


Compiler's notes, — This section is derived from Sec- 
tion 11 of the ABA Model Business Corporation Act. 


53-11-11. Registered office and registered agent. 


Each corporation shall have and continuously maintain in this state: 
A. aregistered office which may be, but need not be, the same as its place of business; and 
B. aregistered agent, which agent may be either an individual resident in this state whose 
business office is identical with the registered office, or a domestic corporation, or a foreign cor- 
poration authorized to transact business in this state, having a business office identical with the 
registered office. 


History: 1953 Comp., § 51-24-11, enacted by Laws 
1967, ch. 81, § 11. 

Compiler's notes. — This section is derived from Sec- 
tion 12 of the ABA Model Business Corporation Act. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Propri- 
ety and effect of corporation's appearance pro se through 


agent who is not attorney, 8 A.L.R.5th 653. 


53-11-12. Failure to appoint and maintain registered agent; penalty; 
reinstatement. 


A. Ifa corporation fails for a period of thirty days to file the corporate reports required pursu- 
ant to Section 53-5-2 NMSA 1978 or to appoint and maintain a registered agent in this state or 
has failed for thirty days after change of its registered office or registered agent to file in the of- 
fice of the commission [secretary of state] a statement of the change, the commission [secretary of 
state] shall notify the corporation of its delinquency by letter to the corporation's principal office. If 
the delinquency is not corrected within sixty days from the date the letter is mailed, the commis- 
sion. [secretary of state] shall issue a certificate of revocation that recites the grounds fare revoca- 
tion and its effective date. 

B. Acorporation administratively revoked pursuant to this section may apply to the commis- 
sion [secretary of state] for reinstatement within two years after the effective date of revocation. 
The application shall: | , | 

(1) recite the name of the corporation and the effective date of its administrative revoca- 
tion; | 
(2) state that the ground or grounds for revocation either did not exist or have been elimi- 
nated; and 
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(3) state that the corporation's name satisfies the requirements of Section 53-11-7 NMSA 
1978. 

C. Ifthe commission [secretary of state] determines that the application contains the informa- 
tion required by Subsection B of this section and that the information is correct, it shall cancel the 
certificate of revocation and prepare a certificate of reinstatement that recites its determination 
and the effective date of reinstatement, file the original of the certificate and serve a copy on the 
corporation. 

D. When the detngteterrtdat is eftictive: it relates back to and takes effect as of the effective 
date of the administrative revocation and the el eletigegt resumes carrying on its business as if 
the administrative revocation had never occurred. | 


History: 1953 Comp., § 51-24-11.1, enacted by Laws 
1967, ch. 252, § 3;,2001, ch. 200, § 43; 2003, ch. 318, § 
80. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2013, ch. 75, § 9 provided that as of July 1, 2013, 
the secretary of state, pursuant to N.M. const., Art. 11, 
§ 19, shall assume responsibility for chartering corpora- 
tions as provided by law, including the performance of the 
functions of the former corporations bureau of the public 
regulation commission, and that except for Subsection D 
of 53-5-8 NMSA 1978, references to the "public regulation 
commission", "state corporation commission" or "commis- 
sion" shall be construed to be references to the secretary 


' The 2003 amendment, effective July 1, 2003, in Sub- 
section A, inserted "file the corporate reports required 
pursuant to Section 53-5-2 NMSA 1978 or to" following 
"thirty days to" and deleted "certified" following "state- 
ment delinquency by". 

The 2001 amendment, effective July 1, 2001, inserted 
"reinstatement" in the section heading; inserted the Sub- 
section A designation and added Subsections B, C and D; 
and in Subsection A, substituted "sixty days from the date 
the letter is mailed" for "thirty days form the date the let- 
ter is transmitted" and changed the consequences for a 
delinquent corporation, which formerly provided for the 
names and records of the corporation stricken from com- 
mission files, the issuance of a notice of dissolution, the 


of state. See 8-4-7 NMSA 1978. 
Compiler's notes. — This section is not a part of the 
ABA Model Business Corporation Act. 


setting of a hearing date, and appeal procedures. 


53-11-13. Change of registered office or registered agent. 


A. A corporation may change its registered office or change its registered agent, or both, upon 
filing in the office of the public regulation commission [secretary of state] a statement setting forth: 
(1) . the name of the corporation; 
(2) the address of its registered office; 
(8). if the address of its registered office is to be changed, the address to which the regis- 
tered office is to be changed; 
(4) the name of its registered agent; 
(5) if its registered agent is to be changed: 
(a) the name of its successor registered agent; and 
(b) a statement executed by the successor registered agent acknowledging his accep- 
tance of the appointment by the filing corporation as its registered agent, if the agent is an indi- 
vidual, or a statement executed by an authorized officer of a corporation that is the successor reg- 
istered agent in which the officer acknowledges the corporation's acceptance of the appointment 
by the filing corporation as its registered agent, if the agent is a corporation; and 
(6) that the address of its registered office and the address of the business office of its reg- 
istered agent, as changed, will be identical. 

B. The statement shall be executed by the corporation by an authorized officer and delivered 
to the public regulation commission [secretary of state]. If the commission [secretary of state] 
finds that the statement conforms to the provisions of the Business Corporation Act, it shall file 
the statement in its office, and, upon such filing, the change of address of the registered office or 
the. appointment of a new registered agent, or both, as the case may be, becomes effective, and, 
upon filing, fulfills the requirement to file a supplemental report under Section 53-5-2 NMSA 
1978, . 

C, Any registered agent of a corporation may resign upon filing a written notice of resignation 
with the public regulation commission [secretary of state]. The commission [secretary of state] 
shall mail a copy immediately to the corporation at its principal place of business as shown on 
the records of the commission [secretary of state]. The appointment of the resigning agent shall 
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terminate upon the expiration of thirty days after receipt of the notice by the commission [secre- 
tary of state]. 

D. Ifaregistered agent changes his business address to another place within the same county, 
he may change the address and the address of the registered office of any corporation of which 
he is the registered agent by filing.a statement as required by this section except that it need be 
signed only by the registered agent, need not be responsive to Paragraph (5) of Subsection A of this 
section and shall recite that a copy of the statement has been mailed to the corporation. 

E. Ifa registered agent changes the street address of the registered agent's business’ office, 
the registered agent may change the street address of the registered office of any corporation for 
which the registered agent is the registered agent by notifying the corporation in writing of the 
change and signing, either manually or in facsimile, and delivering to the public regulation com- 
mission [secretary of state] for filing a statement that complies with the requirements of Subsec- 
tion A of this section, and recites that the corporation has been notified of the change. 


History: 1953 Comp., § 51-24-12, enacted by Laws Compiler's notes. — This section is derived from Sec- 


1967, ch. 81, § 12; 1975, ch. 64, § 4; 1977, ch. 103, $11; tion 13 of the ABA Model Business Corporation Act. 
2001, ch. 200, § 44; 2008, ch. 318, § 31. The 2003 amendment, effective July 1, 2003; inserted 
Bracketed material. — The bracketed material was "public regulation" in Subsections A to C; substituted "53- 
inserted by the compiler and is not part of the law. 5-2" for "53-5-5" following "report under Section" in Sub- 
Laws 2013, ch. 75, § 9 provided that as of July 1, 2013, section B; deleted "and" following "the. registered agent" in 
the secretary of state, pursuant, to N.M. const., Art, 11, Subsection D; and added Subsection E. 
§ 19, shall assume responsibility for chartering corpora- The 2001 amendment, effective July 1, 2001, in Para- 
tions as provided by law, including the performance of the graph A(5)(b), substituted "a statement" for "an affidavit" 
functions of the former corporations bureau of the public in two places, substituted "an authorized officer" for "the 
regulation commission, and that except for Subsection D president or vice president"; in Subsection B, substituted 
of 53-5-8 NMSA 1978, references to the "public regulation "an authorized officer" for "its president, vice president, 
commission", "state corporation commission" or "commis- and verified by him" in the first sentence, and updated 
sion" shall he construed to be references to the secretary the internal reference at the end of the subsection; and in 
of state. See 8-4-7 NMSA 1978. Subsection C, substituted "a written notice of resignation" 


_ for "a written notice thereof, executed in duplicate", 


53-11-14. Service of process on corporation. 


The registered agent appointed by a corporation shall be an agent of the corporation upon whom 
any process, notice or demand required or permitted by law to be served upon the corporation may 
be served. Nothing in this section limits or affects the right to serve any process, notice or demand 
required or permitted by law to be served upon a corporabiony in any other manner now or hereaf- 
ter permitted by law. 


History: 1953 Comp., § 51-24-18, enacted by Laws What suits at domicile of corporation involving corpo- 


1967, ch. 81, § 13. rate stock, or rights and obligations incident thereto, are 
Compiler's notes. — This section is derived from Sec- in rem, jurisdiction of which may rest on constructive ser- 
tion 14 of the ABA Model Business Corporation Act. vice of process against nonresident, 145 A.L.R. 1393. 
Cross references. — For service of process on secre- Setting aside default judgment for failure of statutory 
tary of state, see 38-1-5 NMSA 1978. ' agent on whom process was served to notify defendant, 20 
A.L.R.2d 1179. 
ANNOTATIONS Service in absence of express statutory direction on dis- 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 19 Am. solved domestic corporation, 75 A.L.R.2d 1399. 
Jur. 2d Corporations $§ 2192, 2194, 19 C.J.S. Corporations §§ 721 to 735. 


53-11-15, Authorized shares. 


A. Each corporation has power to create and issue the number of shares stated in its articles 
of incorporation. The shares may be divided into one or more classes with the designation, prefer- 
ences, limitations and relative rights stated in the articles of incorporation. The articles of incorpo- 
ration may limit or deny the voting rights of, or provide special voting rights for, the shares of any 
class to the extent not inconsistent with the provisions of the Business Corporation Act. 

B. Without limiting the authority granted in this section, a corporation, when so provided in its 
articles of incorporation, may issue shares of preferred or special classes: 
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BUSINESS CORPORATIONS; SUBSTANTIVE PROVISIONS 


53-11-16 


(1) ‘subject to the right of the corporation to redeem any of the shares at the price fixed by 
the articles of incorporation for the redemption thereof; 
(2). entitling the holders thereof to eM abigh oe ophed diedeeih or partially cumulative div- 


idends; 


(3) having sicbaddnia over any other class or classes of aiid as to the payment of dividends; 


(4) having preference in the assets of the corporation over any other class or classes of 
shares upon the voluntary or involuntary liquidation of the corporation; or 

(5) convertible into shares of any other class or into shares of any series of the same or 
any other class, except a class having prior or superior rights and preferences as to dividends or 


distribution of assets upon liquidation. 


History: 1953 Comp., § 51-24-14, enacted by Laws 
1967, ch. 81, § 14; 1975, ch. 64, § 5; 1983, ch. 304, § 26. 

Compiler's notes, — This section is derived from Sec- 
tion 15 of the ABA Model Business Corporation Act. 

The 1983 amendment, effective June 17, 1988, in 
the second sentence of Subsection A deleted "any or all 
of which classes may consist of shares with par value or 
shares without par value," following "classes" and sub- 
stituted "designation" for "designations" and at the end 
of Subsection B(5) deleted "but shares without par value 
shall not be converted into shares with par value unless 
that part of the stated capital of the corporation repre- 
sented by such shares without par value is, at the time of 
conversion, at least equal to the aggregate par value of the 
shares into which the shares without par value are to be 
converted or the amount of any such deficiency is trans- 
ferred from surplus to stated capital." 


ANNOTATIONS 


Law reviews. — For article, "1975 Amendments to the 
New Mexico Business Corporation Act," see 6 N.M.U. Rev. 
57 (1975). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 18A 
Am. Jur. 2d Corporations §§ 431 to 445, 463. 


53-11-15.1. Shares held for account. 


Rights of holders of preferred stock in respect of divi- 
dends, 6 A.L.R. 802, 67 A.L.R, 765, 98 A.L.R, 1526, 133 
A.L.R. 653. 

Nonpar stock, 19 A.L.R. 131, 36 A.L.R. 791, 45 A.L.R. 
1501, 65 A.L.R. 1347, 

Power of corporation to change obligations to stockhold- 
ers, 105 A.L.R. 1452, 117 A.L.R. 1290. 

Validity of cancellation of accrued dividends on pre- 
ferred corporate stock, 8 A.L.R.2d 893. 

Statutory requirements respecting issuance of corpo- 
rate stock as applicable to foreign corporations, 8 A.L.R.2d 
1185, 

Rights of preferred stockholders as to passed or accu- 
mulated dividends in going concern, 27 A.L.R.2d 1073. 

Meaning of "book value" of corporate stock, 51 A.L.R.2d 
606. 

Failure to issue stock as factor in disregard of corporate 
entity, 8 A.L.R.38d 1122, 

Lis pendens in suit to compel stock transfer, 48 
A.L.R.4th 781. 

Employee's control or ownership of corporation as pre- 
cluding receipt of benefits under state unemployment 
compensation provisions, 23 A.L.R.5th 176. 

18 C.J'S. Corporations §§ 122 to 183. 


If the articles of incorporation or the bylaws so provide, the board of directors may adopt by reso- 
lution a procedure whereby a shareholder of the corporation may certify in writing to the corpora- 
tion that all or a portion of the shares registered in the name of such shareholder are held for the 
account of a specified person or persons. The resolution shall set forth: 

A. the classification of shareholder who may certify; _ 

B. the purpose or purposes for which the certification may be made; 

C. the form of certification and information to be contained therein; 

D. if the certification is with respect to a record date or closing of the stock transfer books 
within which the certification must be received by the corporation; and _ 

E. such other provisions with respect to.the procedure as are deemed necessary or desirable. 


Upon receipt by the corporation of a certification complying with the procedure, the persons speci- 
fied in the certification shall be deemed, for the purpose or purposes set forth in the certification, 
to be the holders of record of the number of shares specified in place of the shareholder making the 
certification. 


History: 1978 Comp., § 53-11-15.1, enacted by Laws 
1983, ch. 304, § 27. 


53-11-16. Issuance of shares of preferred or special classes in series. 


A. Ifthe articles of incorporation so provide, the shares of any preferred or special class may 
be divided into and issued in series. If the shares of any such class are to be issued in series, then 
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each series shall be so designated as to distinguish the shares thereof from the shares of all other 
series and classes. Any or all of the series of any such class and the variations in the relative rights 
and preferences as between different series may be fixed and determined by the articles of incorpo- 
ration, but all shares of the same class shall be identical except as to the following relative rights 
and preferences, as to which there may be variations between different series: 

(1). the rate of dividend; 

(2) whether shares may be redeemed and, if so, the redemption price and the terms and 
conditions of redemption; 

(3) the amount payable upon shares in event of voluntary and involuntary Noiidation: 

(4) sinking fund provisions, if any, for the redemption or purchase of shares; 

(5) the terms and conditions, if any, on which shares may be converted; and 

(6) voting rights, if any. 

B. If the articles of incorporation expressly vest authority in the board of directors, then to 
the extent that the articles of incorporation have not established series and fixed and determined 
the variations in the relative rights and preferences as between series, the board of directors may 
divide any or all of such classes into series and, within the limitations set forth in this section and 
in the articles of incorporation, fix and determine the relative mignts and preferences of the shares 
of any series so established. 

C. In order for the board of directors to Setablishi a series, where authority to do so is contained 
in the articles of incorporation, the board of directors shall adopt a resolution setting forth the des- 
ignation of the series and fixing and determining the relative rights and preferences thereof, or so 
much thereof as are not fixed and determined by the articles of incorporation. 

D. Prior to the issue of any shares of a series established by resolution adopted by the board of 
directors, the corporation shall file in the office of the commission [secretary of state] a statement 
setting forth: 

(1) the name of the corporation; 

(2) a copy of the resolution establishing and designating the series, and fixing and deter- 
mining the relative rights and preferences thereof; 

(3) the date of adoption of the resolution; and 

(4) that the resolution was duly adopted by the board of directors. 

E. An original of the statement and a copy, which may be a photocopy of the original after it was 
signed or a photocopy that is conformed to the original, shall be executed by an authorized officer 
of the corporation and shall be delivered to the commission [secretary of state]. If the commission 
[secretary of state] finds that the statement conforms to law, it shall, when all fees have been paid: 

(1) endorse on the original and copy the word "filed", and the month, day and year of the 
filing thereof; 

(2) file the original in its office; and 

(3) return the copy to the corporation or its representative. 

F. Upon the filing of such statement by the commission [secretary of state], the resolution 
establishing and designating the series and fixing and determining the relative rights and prefer- 
ences thereof shall become effective and constitute an amendment of the articles of incorporation. 


History: 19538 Comp., § 51-24-15, enacted by Laws ~*~ The 2003 amendment, effective July 1, 2003, rewrote 
1967, ch. 81, § 15; 1975, ch. 64, § 6; 1983, ch. 304, § 28; Subsection E; substituted "the original and copy" for "each 
2008, ch. 318, § 32. «of the duplicate originals" in Paragraph E(1); substituted 

Bracketed material. — The bracketed material was "the original" for "one of the duplicate originals" in Para- 
inserted by the compiler and is not part of the law. graph E(2); substituted "copy" for “other duplicate origi- 

Laws 2013, ch. 75, § 9 provided that as of July 1, 2013, nal" in Paragraph E(3). 
the secretary of state, pursuant to N.M. const., Art. 11, The 1983 amendment, effective June 17, 1983, deleted 
§ 19, shall assume responsibility for chartering corpora- "franchise taxes and" preceding "fees" in the last sentence 
tions as provided by law, including the performance of the of the introductory language of Subsection EB, 
functions of the former corporations bureau of the public 
regulation commission, and that except for Subsection D ANNOTATIONS 


of 53-5-8 NMSA 1978, references to the "public regulation Law reviews. — For article, "1975 Amendments to 


commission", "state corporation commission" or "commis- the New Mexico Business Corporations Act," see 6 N.M.L. 
sion" shall be construed to be references to the secretary Rev. 57 (1975). \ 


of state. See 8-4-7 NMSA 1978. 
Compiler's notes. — This section is derived from Sec- 
tion 16 of the ABA Model Business Corporation Act. 
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53-11-17. Subscriptions for shares. 


_ A subscription for shares of a corporation to be organized shall be irrevocable for a period of six 
months, unless otherwise provided by the terms of the subscription agreement or unless all of the 
subscribers consent to the revocation of the subscription. Unless otherwise provided in the subscrip- 
tion agreement, subscriptions for shares, whether made before or after the organization of a corpora- 
tion, shall be paid in full at such time, or in such installments and at such times, as determined by 
the board of directors. Any call:made by the board of directors for payment on subscriptions shall be 
uniform as to all shares of the same class or as to all shares of the same series, as the case may be. 
In case of default in the payment of any installment or call when the payment is due, the corporation 
may proceed to collect the amount due in the same manner as any debt due the corporation. The by- 
laws may prescribe other penalties for failure to pay installments or calls that may become due, but 
no penalty working a forfeiture of a subscription, or of the amounts. paid thereon, shall be declared 
as against any subscriber unless the amount due thereon remains unpaid for a period of thirty days 
after written demand has been made therefor. If mailed, the written demand shall be deemed to be 
made when deposited in the United States mail in a sealed envelope addressed to the subscriber at 
his last post-office address known to the corporation, with postage thereon prepaid. In the event of the 
sale of any shares by reason of any forfeiture, the excess of proceeds realized over the amount due and 
unpaid on the shares shall be paid to the delinquent subscriber or to his legal representative. 


History: 1953 Comp., § 51-24-16, enacted by Laws Informality of meeting of directors at which assessment 
1967, ch. 81, § 16. was made as affecting its validity, 64 A.L.R. 714. 

Compiler's notes. — This section is derived from Sec- Infant's rights and liability on subscription to or pur- 
tion 17 of the ABA Model Business Corporation Act. chase of corporate stock, 64 A.L.R. 972. 


Liability under trust-fund doctrine of subscribers to 
ANNOTATIONS stock of corporation the charter of which has been can- 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 18A eeled for reasons other than insolvency, 71 A.L.R. 103, 90 


Am. Jur. 2d Corporations §§ 578 to 581, 583. ALR, 1350. f . ‘ 
Shares of corporate stock as subject of execution or at- Necessity and sufficiency of notice of withdrawal of 
tachment, 1 A.L.R. 653. subscription to stock in projected corporation, 71 A.L.R. 


Bona fide holder of negotiable paper given in payment 1345, 
of a subscription to corporate stock in violation of law, 4 Necessity for knowledge of falsity of representation as 
A.L.R, 1330. to value, inducing subscription to or purchase of corporate 
Liability upon stock subscription payable in services stock, or other securities, 73 A.\L.R: 1120. 


which are rendered unnecessary by the insolvency of cor- Construction, application, and effect of statutes giving 
poration, or other cause, 6 A.L.R. 277. corporation a lien on shares of its stockholders for debts 


Right of creditor of insolvent corporation to sue stock- due from stockholders to corporation, 80 A.L.R. 1338. 
holder at law upon unpaid subscription, 7 A.L.R. 100. Validity and effect of extrinsic agreement absolving one, 

Liability on unpaid subscription, of transferees of stock in whole or in part, from liability on subscription to corpo- 
issued in exchange for property or services at an overvalu- rate stock, 81 A.L.R. 198. 


ation, 12 A.L.R. 449. Priority as between lien of corporation and rights 
Liability to creditors of stockholders whose stock is for- of pledgee or bona fide purchaser of corporate stock, 81 
feited or sold for nonpayment of assessments, 19 A.L.R. A.L.R. 989. ; 
1096. Exclusiveness of statutory remedy of sale or forfeiture 
Payment of stock subscriptions in good will, 24 A.L.R. of stock to enforce liability for assessment, 83 A.L.R. 898. 
1285. Validity of release, cancelation, or compromise of un- 


Constructive notice to purchaser or pledgee of stock of paid subscription for stock by corporation or its represen- 
corporation's lien thereon, 33 A.L.R. 1272. tatives, 101 A.L.R, 231, ’ cy 
When does statute of limitations begin to run against Constitutionality, construction, and application of stat- 
an action by, or in behalf of, creditors of a corporation on utes which forbid or otherwise regulate compensation for 
unpaid stock or subscriptions, 35 A.L.R. 832. organizing corporation, procuring subscription for stock, 
Pledgee's right to allowance for assessments paid on or selling its securities, 115 A.L.R, 1362. 
pledged stock, 40 A.L.R. 268. Situs of corporate stock (or stock in joint stock company) 
Insolvency of corporation as barring stockholder's right for purpose of attachment, garnishment, or execution, 122 


i ipti f fraud, 41 A.L.R. 674, A.L.R, 338. | 
re eae ae os Eas gee Implied obligation of purchaser of corporate stock to in- 


demnify a vendor against future calls and assessments, 
141 A.L.R, 1351. 

Constitutional or statutory provisions prohibiting mu- 
nicipalities or other subdivisions of the state from sub- 
scribing to, or acquiring stock of, private corporation, 152 


Liability of transferor for calls or assessments as af- 
fected by insolvency, fraud, or illegality in transfer, 45 
A.L.R. 99, 86 A.L.R. 57. 

Liability of transferor for calls or assessments, as af- 
fected by failure to enter transfer of stock on corporate 


books, 45 A.L.R. 137,104 A.L.R. 638. A.L.R. 495. é stedea heats ‘ 
Binding effect of subscription to stock in corporation to Enforcement of stock subscription after suit on note o 
be formed, 61 A.L.R. 1463. gece ey is barred by statute of limitations, 11 A.L.R.2d 
ey a coy acca Liebe torstock injeorpanation to 18 C.J.S. Corporations §§ 184 to 216. 
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53-11-18. Issuance of shares. 


A. Subject to any restrictions in the articles of incorporation, shares may be issued for such 
consideration as shall be authorized by the board of directors establishing’a price (in'money or 
other consideration) or a minimum price or general formula or method by which the price will be 
determined: 

B. Upon authorization by the board-of directors, the corporation may issue its own shares in 
exchange for or in conversion of its outstanding shares, or distribute its own shares, pro rata to its 
shareholders or the shareholders of one or more classes or series, to effectuate stock dividends or 
splits, and any such transaction shall not. require consideration; provided; that no such issuance 
of shares of any class or series shall be made to'the holders of shares of any other. class or ‘series 
unless it is either expressly provided for in the articles of incorporation, or is authorized by an af- 
firmative vote or the written consent of the holders of at least a majority of the outstanding seca 
of the class or series in which the distribution is to be made. 


History: 1953 Comp.,, § 51-24-17, ik pre by Laws. Ren article, '1983 Amendments to the New Mexico Busi- 


1967, ch. 81, § 17; 1975, ch. 64, § 7; 1988, ch. 304,§ 29.  .. ness Corporation Act and Related Statutes," see 14 N.M.L. 
Compiler's notes, — This section is derived from Sec-  —‘Rev. 371 (1984). 
tion 18 of the ABA Model Business Corporation Act. Annual Survey of New Mexico Corporate Law, see 17 
The 1983 amendment, effective June 17, 1983, re- N.M.L. Rev. 258 (1987). 
wrote this section to the extent that a detailed comparison Am. Jur, 2d, A.L.R. and C.J.S, references. — 18A 
would be impracticable. Am. Jur. 2d Corporations § 494. 
Corporate stock without par value, 19 ALR: 131, 36 
| ANNOTATIONS 1 A.L.R. 791, 45 A.L.R. 1501, 65 A.L.R. 1347. 
Law reviews. — For article, "1975 Amendments to 18 C.J.S. Corpor ations 8 129 to 143. 


the New Mexico Business Corporations Act," see 6 N.M.L. 
Rev. 57 (1975). 


53-11-19. Payment for shares. 


A. The board of directors may authorize shares to be issued for consideration consisting of 
tangible or intangible property or benefit to the corporation, including cash, promissory notes, 
services performed, contracts for services to be performed or other securities of the corporation. 

B. Before the corporation issues shares, the board of directors shall determine that the consid- 
eration received or to be received for shares to be issued is adequate. That determination by the 
board of directors is conclusive insofar as the adequacy of consideration for the issuance of shares 
relates to whether the shares are validly issued, fully paid and nonassessable. 

C.. When the corporation receives the consideration for which the board of directors authorized 
the issuance of shares, the shares issued therefor are fully paid and nonassessable. 

D. The corporation may place in escrow shares issued for a contract for future services or ben- 
efits or a promissory note, or make other arrangements to restrict the transfer of the shares, and 
may credit distributions in respect of the shares against their purchase price, until the services 
are performed, the note is paid or the benefits received. If the services are not performed, the note 
is not paid or the benefits are not received, the shares escrowed or restricted and the distributions 
credited may be canceled in whole or part, 


History: 1978 Comp., § 53-11-19, enacted by Laws Sections 58-13C-101 to 58-13C-701 NMSA 1978), 1959-60 


2001, ch. 200, § 45. Op. Att'y Gen. No. 59-49 (rendered under prior law). 

Repeals and reenactments. — Laws 2001, ch. 200, § Am. Jur. 2d, A.L.R. and C.J.S. references. — 18 Am. 
45 repealed 53-11-19 NMSA 1978, as amended by Laws Jur, 2d Corporations § 20; 18A Am. Jur. 2d Corporations 
1983, ch. 304, § 30, and enacted a new section, effective $§ 494 to 508. 
July 1, 2001. Bona fide holder of negotiable paper given in payment 

Compiler's notes, — This section is derived from Sec- of a subscription to corporate stock in violation of law, 4 
tion 19 of the ABA Model Business Corporation Act. A.L.R. 1330. 

P 
OTATIONS ee of stock subscriptions in good will, 24 A.L.R. 

Stock sales to employees subject to Blue Sky Law. Pledge of unissued stock to secure payment of debt as 
— Sales of corporate stock, either for cash or on credit, within prohibition against issuing stock or bonds except 
to employees of the issuing corporation, are subject to for money paid, labor done, or property actually received, 
the registration provisions of the Blue Sky Law (now 51 ALR. 1134, 
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Right of corporation itself, in absence of fraud against it, 
to complain that stock issued as fully paid was based on 
overvaluation of property, or receipt of less than par value, 
56 A.L.R, 396. ; 

Note as consideration for issuance of corporate stock 
under statute forbidding issuance of stock except for 
money paid, property received, etc., 58 A.L.R. 708. 

Right of corporation to deny validity of stock issued by 
it in violation of statutory or constitutional provisions re- 
specting receipt of consideration, as against subsequent 
bona fide purchasers or pledgees for value, 73 A.L.R. 1435. 

Statutory requirement respecting payment for stock as 
applicable to foreign corporations, 8 A.L.R.2d 1185. 


BUSINESS CORPORATIONS; SUBSTANTIVE PROVISIONS 


53-11-23 


Validity of stock option plan under which selected per- 
sonnel of corporation may acquire stock interest therein, 
34 A.L.R.2d 852. 

' Patent rights, copyrights, trademarks, secret processes, 
formulas, or the like, as "property" within provisions of 
law or charter forbidding issuance of corporate stock ex- 


cept for money paid or property received, 37 A.L.R.2d 913. 


Construction and effect of constitutional or statutory 
provisions precluding issuance of corporate stock in con- 


_ sideration of promissory notes, 78 A.L.R.2d 834. 


18 C.J.S, Corporations §§ 163 to 171. 


53-11-20. Stock rights and options. 


Subject to any provisions in respect thereof set forth in its articles of incorporation, a corpora- 
tion may create and issue, whether or not in connection with the issuance and sale of any of its 
shares or other securities, rights or options entitling the holders thereof to purchase from the cor- 
poration shares of any class or classes. Such rights or options shall be evidenced. in the manner ap- 
proved by the board of directors and, subject to the provisions of the articles of incorporation, shall 
set forth the terms upon which, the time or times within which and the price or prices at which 
the shares may be purchased from the corporation upon the exercise of any such right or option. In 
the absence of fraud in the transaction, the judgment of the board of directors as to the adequacy 


of the consideration received for the rights or options is conclusive. 


History: 1953 Comp., § 51-24-19, enacted by Laws 
1967, ch. 81, § 19; 1975, ch. 64, § 9; 1983, ch. 304, § 31; 
2001, ch. 200, § 46. — 

Compiler's notes. — This section is derived from Sec- 
tion 20. of the ABA Model Business Corporation Act, 

The 2001 amendment, effective July 1, 2001, deleted 
the former third sentence, which read "Unless otherwise 
provided in the articles of incorporation, if the rights or op- 
tions have been or are to be issued to directors, officers or 
employees as such of the corporation or of any subsidiary 
thereof, and not to the shareholders generally, their issu- 
ance shall be approved or ratified by the affirmative vote 
of the holders of a majority of the shares entitled to vote 
thereon or shall be authorized by and consistent with a 
plan approved or ratified by such a vote of shareholders." 


53-11-21. Repealed. 


Repeals. — Laws 1983, ch. 304, § 73, repealed 53-11- 
21 NMSA 1978, as enacted by Laws 1967, ch. 81, § 20, 


The 1988 amendment, effective June 17, 1983, in- 
serted "Unless otherwise provided in the articles of incor- 
poration," at the beginning of the third sentence, inserted 
"have been or" near the beginning of the third sentence, 
inserted "or ratified". near the middle of the third sen- 
tence, and deleted the former last sentence, which read 
"The price or prices to be received for any shares having 
a par value, other than treasury shares to be issued upon 
the exercise of such rights or options, shall not be less 
than the par value thereof." 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 18B 
Am, Jur, 2d Corporations §§ 1957 to 1983. 
‘18 C.J.S. Corporations § 122 et seq. 


relating to determination of the amount of stated capital, 
effective June 17, 1983. 


53-11-22. Expenses of organization, reorganization and financing. 


The reasonable charges and expenses of organization or reorganization of a corporation, and the 
reasonable expenses of and compensation for the sale or underwriting of its shares, may be paid or 
allowed by the corporation, either out of the consideration received by it in payment for its shares, 
or by issuance of its shares, without thereby rendering the shares not fully paid. 


History: 1953 Comp., § 51-24-21, enacted by Laws 
1967, ch. 81, § 21; 1983, ch. 304, § 32. 

Compiler's notes. — This section is derived from Sec- 
tion 22 of the ABA Model Business Corporation Act. 


The 19883 amendment, effective June 17, 1983, de- 
leted "or assessable" at the end of the section. 


53-11-23. Shares represented by certificates and uncertificated shares. 


A. The shares of a corporation shall be represented by certificates or shall be uncertificated 
shares. Certificates shall be signed by the chairman or vice chairman of the board of directors or 
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the president or a vice president and by the treasurer or an assistant treasurer, the secretary or 
an assistant secretary of the corporation, and may be sealed with the seal of the corporation or a 
facsimile thereof. Any or all of the signatures upon a certificate may be a facsimile. In case any of- 
ficer, transfer agent or registrar who has signed or whose facsimile signature has been placed upon 
the certificate ceases to be an officer, transfer agent or registrar before the certificate is issued, it 
may be issued by the corporation with the same effect as if he were an officer, transter agent. or 
registrar at the date of its issue. 

B. Every certificate representing shares issued by a corporation HTC is acienbriaea to issue 
shares of more than one class shall set forth upon the face or back of the certificate, or shall state 
that the corporation will furnish to any shareholder upon request and without charge, a full state- 
ment of the designations, preferences, limitations and relative rights of the shares of each class 
authorized to be issued, and if the corporation is authorized to issue any preferred or special class 
in series, the variations in the relative rights and preferences between the shares of each series so 
far as the same have been fixed and determined and the authority of the board of directors to fix 
and determine the relative rights and preferences of subsequent series, 

C: Each certificate representing shares shall state upon its face: 

(1) that the corporation is organized under the laws of this state; 

(2) the name of the person to whom issued; and 

(3) the number and class of ed and the designation of the series, if any, » Aenioh the 
certificate represents. 

D. No certificate shall be issued for any share shanti the consideration established for its issu- 
ance is fully paid. 

EK. Unless otherwise provided by the articles of incorporation or Bylawea’ the board of direc- 
tors of a corporation may provide by resolution that some or all of any or all classes and series of 
its shares shall be uncertificated shares, provided that such resolution shall not apply to shares 
represented by a certificate until,such certificate is surrendered to the corporation. Within a rea- 
sonable time after the issuance or transfer of uncertificated shares, the corporation shall send to 
the registered owner thereof a written notice containing the information required to be set forth 
or stated on certificates pursuant to Paragraphs (2) and (3) of Subsection C of this section, Except 
as otherwise expressly provided by law, the rights and obligations of the holders of uncertificated 
shares and the rights and obligations of the holders of certificates representing shares of the same 
class and series shall be identical. | 


History: 1953 Comp., §'51-24-22, enacted by Laws in Subsection D; and added Subsection E; and made other 


1967, ch. 81, § 22; 1975, ch. 64, § 10; 1983, ch. 304, § 33. minor changes. 
Compiler's notes. — This section is derived from Sec- 
tion 23 of the ABA Model Business Corporation Act. ANN OTATIONS 


The 1988 amendment, effective June 17, 1983, sub- 


L iews. — For article, "1983 Amendh th 
stituted the present catchline for "Certificates represent- PU ee fy apes ae aoe ng oP ae a ee 


New Mexico Business Corporation Act and Related Stat- 


ing shares"; rewrote the former first two sentences of utes," see 14 N.MLL. Rev. 371 (1984). 

Subsection A as the present first three sentences, adding ‘Ara Jur 2d ALR and CSS references 184 
provisions for uncertificated shares and for signing by the ‘Am. duped Corporations 88 487, 488, 490. 

treasurer or assistant treasurer and deleting language Corporate stock or certificate thereof as subject. of con- 
which provided for facsimile signatures if the certificate version, 21 A.L.R. 390, 83 A.L.R. 1199. 

is manually signed on behalf of a transfer agent or a Certificate of stock as conclusive and exclusive evidence 


registrar other than the corporation or its employee; in-. of stockholder's rights, 31 A.L:R. 1326. 
serted "transfer agent or registrar" in three places in the Corporation's delivery of stock certificate to stock- 
last sentence of Subsection A; substituted "the same" for holdemas prerequisite oP ita daauancete him, 16 Sue Re 3d 


"they" near the end of Subsection B; deleted former Para- 1015. 

graph (4) of Subsection C, which read "the par value of Measure of damages for conversion of corporate stock or 
each share represented by the certificate, or a statement certificate, 31 A.L.R.3d 1286. 

that the shares are without par value"; substituted "the 18 C38. Corporations §§ 172 to 176. 


consideration established for its'issuance" for "such share" 


53-11-24. Fractional shares. 


Av? A corporation may: | 
(1) issue fractions of a share, either represented ie a meses ec or uncertificated; 
(2) arrange for the disposition of fractional interests by those entitled thereto; 
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(3) payin money the fair value of fractions of a share as of the time when those entitled to 
receive such fractions are determined; or 

(4) issue scrip in registered or bearer form which shall, entitle the holder to receive a cer- 
tificate for a full share or an uncertificated full share upon the surrender of such scrip aggregating 
a full share. 

B. A certificate for a fractional share or an uncertificated fractional share shall, but scrip shall 
not unless otherwise provided therein, entitle the holder to exercise voting rights, to receive divi- 
dends thereon and to participate in any of the assets of the corporation in the event of liquidation. 
The board of directors may cause scrip to be issued subject to the condition that it shall become 
void if not exchanged for certificates representing full shares or uncertificated full shares before'a 
specified date, or subject to the condition that the shares for which the scrip is exchangeable may 
be sold by the corporation and the proceeds thereof distributed to the holders of the scrip, or sub- 
ject to any other conditions which the board of directors may deem advisable. 


History: 1953 Comp., § 51-24-23, enacted by Laws ANNOTATIONS 
1967, ch. 81, § 23; 1975, ch. 64, § 11; 1983, ch. 304, § 34. : ' . 

Compiler's notes. — This section is derived from Sec- Law reviews. — For article, "1975 Amendments to 
tion 24 of the ABA Model Business Corporation Act. the New Mexico Business Corporations Act," see 6 N.M.L. 

The 1988 amendment, effective June 17, 1983, in- Rev. 57 (1975). . 
serted "either represented by a certificate or uncer- For article, 1983 Amendments to the New Mexico Busi- 
tificated" in Paragraph (1) of Subsection A, substituted mis, prdita cue Act and Related Statutes," see 14 N.M.L. 
"money" for "cash" in Paragraph (3) of Subsection A, in- ; : 
serted "or an uncertificated full share" in Paragraph (4) of Am. Jur. 2d, A.L.R. and C.J.S. references. — 18A 
Subsection A,.and inserted "or an uncertificated fractional Am, Jur. 2d Corporations § 1022. 


share" in the first and second sentences of Subsection B. 


53-11-25. Liability of subscribers and shareholders. 


A. Aholder of or subscriber to shares of a corporation shall be under no obligation to the corpo- 
ration or its creditors with respect to the shares other than the obligation to pay to the corporation 
the full consideration for which the shares were issued or to be issued. 

B. No person who becomes an assignee or transferee of shares or of a subscription for shares 
in good faith and without knowledge or notice that the full consideration therefor has not been 
paid shall be personally liable to the corporation or its creditors for any unpaid portion of the 
consideration. No executor, administrator, conservator, guardian, custodian, trustee, assignee 
for the benefit of creditors or receiver shall be personally liable to the corporation as a holder 
of, or subscriber to, shares of a corporation but the estate and funds in his hands shall be so li- 
able. No pledgee or other holder of shares as collateral security shall be personally liable as a 
shareholder. 


History: 1953 Comp., § 51-24-24, enacted by Laws by the plaintiff and the actions of the defendant. Mor- 


1967, ch. 81, § 24. rissey v. Krystopowicz, 2016-NMCA-011. 
Compiler' s notes. — This section is derived from Sec- Where defendant set up corporations to own and oper- 
tion 25 oF the ABA Model Business Corpordiion Act, ate a number of nursing homes in New Mexico, and where 


defendant channeled millions of dollars from the revenues 
ANNOTATIONS ' ofthe nursing homes to,an account controlled by. defen- 
Piercing the corporate veil. — A corporation will dant, from which hundreds of thousands of dollars in dis- 
ordinarily be treated as a legal entity separate from its tributions were made to defendant and a co-owner of the 
shareholders, and individual shareholders cannot be held corporation, evidence that defendant exercised improper 
personally liable for the corporation’s debt. Under cer- domination of the corporations, that defendant used the 
tain’ cireum8tances, however, courts may exercise their corporations for improper purposes, and that defendant's 
equitable powers to pierce the corporate veil and require abuse of the corporate form resulted in a sham corpora- 
shareholders to answer for the corporation’s liability. To tion ‘leading to plaintiff's inability to recover for her in- 
pierce the corporate veil, the district court must find that jury, was sufficient to pierce the corporate veil of the sham 
the corporation was operated in a fashion not to serve the corporations such that defendant can be-held liable for 
valid goals and purposes of that corporation but instead the kcharere liabilities. Morrissey vu. Krystopowicz, 
under the domination and control and for the purposes 2016-NMCA-011, gone ee f New Mexico C 
of some dominant party, that there is some form of moral Law chat ate Bes rane piled oe RYE EN EO. OTR 
culpability attributable to the shareholder such as use of rate Law, see 17 N.M.L, Rev. 253 (1987)... 
the corporation to perpetrate a fraud, and that there is For note, "Legal Malpractice - Membership in a Profes- 


lati ; tory sional Corporation Does Not Confer upon an Attorney- 
aN dent gag Yad oda Ni Shareholder a Limitation on Personal Liability for 
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Attorney's Breach of Duty: Sanders, Bruin, Coll & Worley, canceled for reasons other than insolvency, 71 A.L.R. 103, 
P.A. v. McKay Oil Corp.," see 31 N.M.L. Rev. 637 (2001). 90 A.L.R. 1850. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 18 Am. Right of person who has paid corporation's indebted- 
Jur. 2d Corporations §§ 42, 45; 18A Am. Jur. 2d Corpora- ness to be subrogated to creditors’ right to enforce Btock- 
tions §§ 186 to 188, 249 to 257, 850, 852, 865 to 877. holders' statutory liability, 78 A.L.R. 611. 

Liability of one whose name appears upon corporate Death of stockholder as affecting statutory added liabil- 
books as a stockholder without his consent, 3 A.L.R. 1049. ity, 79 A.L.R. 1537, 96 A.L.R. 1466. 

Liability upon stock subscription payable in services Validity and effect of agreement absolving one, in whole 
which are rendered unnecessary by the insolvency of cor- or in part, from liability on.subscription to corporate stock, 
poration, or other cause, 6 A.L.R. 277. 81 A.L.R. 198. 

Right of subscriber to defeat liability on ground of fail- — Liability as shareholder of pledgee of stock, 82 A.L.R. 
ure to comply with statutory requirement of payment at 565. 
time of subscribing, 6 A.L.R. 1116. Assignment or sale of stockholders’ statutory liability, 

Right of creditor of insolvent corporation to sue ARE 82 A.L.R. 1285, 159 A.L.R. 1114, 
holder at law upon unpaid subscription, 7 A.L.R. 100. Added liability of holders of corporate stock the issue of 

Creditor's knowledge that stock is unpaid as affecting which was ultra vires, invalid, or irregular, 86 A.L.R. 816. 
stockholder's liability, 7 A.L.R. 972, 69 A.L.R. 881. Fraudulent conveyance or transfer by stockholder as 

Unauthorized change in name, personal liability of of- regards his liability as stockholder to creditors of corpora- 
ficers or stockholders for debts of corporation making, 8 tion, 89 A.L.R. 751. 

A.L.R. 583. Liability on stock standing in name of one as trustee or 

Liability of transferees on unpaid subscription to stock in other fiduciary capacity, 91 A.L.R. 257, 97 A.L.R. 1250; 
issued in exchange for property or services at an overvalu- 117 A.L.R. 655. 
ation, 12 A.L.R. 449. Change in or renewal of corporation's obligation as af- 

Forfeiture of stock for nonpayment of assessments as af- fecting liability of stockholder of bank or other corpora- 
fecting liability to creditors of stockholder, 19 A.L.R. 1096. tion, 97 A.L.R. 680. 

Enforcement during liquidation or receivership, of un- Setoff of liability of stockholder of insolvent corporation 
paid stock subscriptions, to equalize loss among stock- against corporation's debt to him, 98 A.L.R. 647. 
holders, 35 A.L.R. 493. Life interest and remainder in corporate stock as affect- 

Reorganization, consolidation, or merger of corporation ing stockholder's statutory liability, 99 A.L.R. 505. 
as affecting liability on stock subscription, 45 A.L.R. 1031, Liability of officers, directors or members of defectively 
89 A.L.R. 770, 154 A.L.R. 427, organized corporation to one of their number for advance- 

Liability of stockholder as affected by business of corpo- ments or commissions, 115 A.L.R. 658. 
ration being turned over to an officer of the court or other Promise by stockholder to pay debt of corporation, 35 
persons, 55 A.L.R. 327. A.L.R.2d 906. 

Right of stockholders contributing to make good losses to be Reduction of capital stock and distribution of capital as- 
reimbursed by, or out of assets of, corporation, 55 A.L.R. 794. sets upon reduction, 35 A.L.R.2d 1149. 

Effect of stockholder's bankruptcy upon his liability as Duty and liability of closely held corporation, its direc- 
stockholder, 62 A.L.R. 988. tors, officers, or majority stockholders, in acquiring stock 

Liability under trust. fund doctrine, .of subscribers of minority shareholder, 7 A.L.R.3d 500. 
to stock of corporation the charter of which has been 18 C.J.S. Corporations §§ 414 to 432. 


53-11-26. Shareholders' preemptive rights. 


Except to the extent limited or denied by this section or by the articles of incorporation, share- 
holders shall have a preemptive right to acquire authorized but unissued. shares, or securities 
convertible into such shares or carrying a right to subscribe to or acquire shares. Unless otherwise 
provided in the articles of incorporation: 

A. holders of shares of any class that is preferred or limited as to dividends or assets shall not 
be entitled to any preemptive right; 

B. holders of shares of common stock shall not be entitled to any preemptive right to shares of any 
class that is preferred or limited as to dividends or assets or to any obligations, unless convertible into 
shares of common stock or carrying a right to subscribe to or acquire shares of common stock; 

C. holders of common stock without voting power shall have no preemptive right to shares of 
common stock with voting power; and 

D. the preemptive right shall be only an opportunity to acquire shares or other securities un- 
der such terms and conditions as the board of directors may fix for the purpose of providing a fair 
and reasonable opportunity for the exercise of such right. 


History: 1953 Comp., § 51-24-25, enacted by Laws ANNOTATIONS 
1975, ch. 64, § 12; 1983, ch. 304, § 35. to ex 

Compiler's notes. — This section is derived in part Law reviews. — For article, "1975 Amendments to 
from Section 26 of ABA Model Business Corporation Act. the New Mexico Business Corporations Act," see 6 N.M.L. 

The 1983 amendment, effective June 17, 1983, sub- Rev. 57 (1975). 
stituted "authorized but unissued" for "unissued or trea- Am, Jur, 2d, A.L.R. and C.J,8, references, — 18A 
sury" preceding "shares" in the first sentence of the intro- Am. Jur. 2d Corporations §§ 525 to 539. 
ductory language. 18 C.J.S. Corporations § 133. 
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53-11-27. Bylaws. 


The initial bylaws of a corporation shall be adopted by its board of directors. The power to alter, 
amend or repeal the bylaws or adopt new bylaws shall be vested in the board of directors unless 
reserved to the shareholders by the articles of incorporation. The bylaws may contain any provi- 
sions for the regulation and management of the affairs of the corporation not inconsistent with 
law or the articles of incorporation. 


History: 1953 Comp., § 51-24-26, enacted by Laws Enforceability of invalid corporate bylaw as contract, 59 
1967, ch. 81, § 26. A.L.R. 290. 
Compiler's notes, — This section is derived from Sec- Power to remove officers or directors as affected by by- 
tion 27 of the ABA Model Business Corporation Act. laws, 63 A.L.R. 779. 
Validity of bylaw restricting transfer of stock, 65 A.L.R. 
ANNOTATIONS 1159, 61 A.L.R.2d 1318. 
Modification of bylaws. — The action of the board of Validity and construction of corporate articles or bylaws 


relating to stock held by one retiring from corporate office 


directors in entering into employment contract modified 
A ngs or employment, 66 A.L.R. 1295. 


in its legal effect all inconsistent bylaws and prevails over 


them. Jennings v. Ruidoso Racing Ass'n, 1968-NMSC-081, Provision of articles, bylaws, or agreement regarding fu- 
79 N.M. 144, 441 P2d 42. ture determination by parties other than owner of price at 
Unless contrary bylaw adopted by shareholders. which corporate stock is to be taken over by corporation or 


stockholders upon specified event, 117 A.L.R. 13859. 


— Even if the bylaws could be interpreted to prohibit 
of s B Removal of officer, agent, or employee at any time, by- 


employment of a comptroller prior to the annual elec- He 5 
tion of directors, absent a contrary bylaw adopted by law authorizing, as affecting contract of employment for 
the stockholders, the directors have power to make or specified period, 145 A.L.R, 312. 

amend the bylaws and:a silent record as to any such Enforceability of invalid corporate bylaw as contract, 
stockholders' action amounts to failure of the corpora- 159 A.L.R. 290. . 
tion to maintain their burden of showing a lack of au- Provision of statute, charter, or bylaws respecting 


thority in the directors to enact or amend the bylaw. amendment of corporate bylaws as excluding waiver 
Jennings v. Ruidoso Racing Ass'n, 1968-NMSC-081, 79 thereof, 169 A.L.R. 1374. A:T: ¥-, . 
N.M. 144, 441 P.2d 42. Construction and application of provisions of articles, 
Law reviews. — For article, "1975 Amendments to bylaws, statutes, or agreements restricting alienation or 
the New Mexico Business Corporations Act," see 6 N.M.L. transfer of corporate stock, 2A.L.R.2d 745, 0 
Rev. 57 (19785). Power of president of corporation to have litigation in- 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 18 Am. stituted by it where board of directors has failed or re- 
Jur. 2d Corporations §§ 17, 18; 18A Am. Jur, 2d Corpora- fused to grant permission, 10. A.L.R.2d 701. 
tions §§ 310 to 332. Conflict of laws as to validity and effect of corporate by- 


President's power to employ, control, or discharge agents laws, 27 A.L.R.2d 435. 
or subordinates, as affected by bylaws, 5 A.L.R. 1492. Construction and effect of corporate articles, charter, or 
Stockholder's right to inspect books and records of cor- bylaws limiting duration or maturity of its indebtedness, 


poration as affected by bylaws, 22 A.L.R, 32, 43 A.L.R. 55 A.L.R.2d 949. 
783, 59 A.L.R. 1373, 80 A.L.R. 1502, 174 A.L.R. 262, 15 Construction and effect of corporate bylaws or articles 
A.L.R.2d 11. i relating to change in number of directors, 3 A.L.R.3d 623. 


18 C.J.S. Corporations §§ 111 to 121. 


53-11-28. Meetings of shareholders. 


A. Meetings of shareholders may be held at any place within or without this state in accor- 
dance with the bylaws. If no other place is designated in, or fixed in accordance with, the bylaws, 
meetings shall be held at the principal place of business of the corporation. 

B. An annual meeting of the shareholders shall be held at the time designated in or fixed in ac- 
cordance with the bylaws. If the annual meeting is not held within any thirteen-month period, the 
district court may, on the application of any shareholder, order a meeting to be held. 

C. Special meetings of the shareholders may be called by the board of directors, the holders of 
not less than one-tenth of all the shares entitled to vote at the meeting or such other persons as 
may be authorized in the articles of incorporation or the bylaws. 


History: 1953 Comp., § 51-24-27, enacted by Laws debtor corporation, who was also a director and president 
1967, ch. 81, § 27; 1975, ch. 64, § 18; 2001, ch. 200, § 47. of the corporation, called a special shareholder's meeting 
Compiler’ s notes, — This section is derived: from Sec- for the express purpose of voting on the election of new of- 
tion 28 of the ABA Model Business Corporation Act. ficers and the removal of current officers or directors, and 
The 2001 amendment, effective July 1, 2001, substi- where at the shareholders’ meeting the only other director 
tuted "principal place of business" for "registered office" of the corporation was removed as a director, officer and 
in Subsection A. employee of the corporation, the special meeting of the 
Special shareholder meeting was effective to re- shareholders was effective to remove the director of the 
move board member. — Where majority shareholder of corporation despite the corporation's bylaws not allowing 
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a reduction in the number of directors to have the effect 
of shortening the term of an incumbent director, because 
this section authorizes a shareholder with at least 10% 
voting interest to call a special shareholder's meeting, and 
in this case the removal of the director merely created a 
vacancy, it did not decrease the number of directorships 
which would have resulted in the shortening of the term 
of an incumbent director. In re Sandia Tobacco Mfrs., Inc., 
571 B.R. 449 (2017). 


CORPORATIONS 


53-11-30 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 19 Am. 
Jur, 2d Corporations §§ 948 to 962; 18B Am. Jur. 2d Corpo- 
rations §§ 1365 to 1367, 1436. 

Time for regular meeting of stockholders, power of di- 


rectors to change, 2 A.L.R. 558, 8 A.L. R. 678. 


Informality of meeting of stockholders as affecting ac- 
tion taken thereat, 51 A.L.R. 941, 

‘Admissibility of oral evidence as to proceedings at 
meetings of stockholders or directors, 66 A.L.R. 1328, 48 


A.L.R.2d 1259. 

Remedies to restrain or compel holding of stockholders' 
meetings, 48 A.L.R.2d 615, 

18 C,J.S. Corporations §§ 362 to 396. 


ANNOTATIONS 


Law reviews. — For article, "1975 Amendments to the 
New Mexico Business Corporation Act," see 6 N.M.L. Rev. 
57 (1975). 


53-11-29. Notice of shareholders' meetings. 


Written notice stating the place, day and hour of the meeting and, in case of a special meeting, 
the purpose or purposes for which the meeting is called, shall be delivered not less than ten nor 
more than fifty days before the date of the meeting, either personally or by mail, at the direction 
of the president, the secretary or the officer or persons calling the meeting, to each shareholder of 
record entitled to vote at the meeting. If mailed, the notice shall be deemed to be delivered when 
deposited in the United States mail addressed to the shareholder at his address as it appears on 
the stock transfer books of the corporation, with postage thereon prepaid. Attendance of a share- 
holder in person or by proxy at a meeting constitutes a waiver of notice of the meeting, except 
where a shareholder attends a meeting for the express purpose of objecting to the transaction of 
any business because the meeting is not lawfully called or convened. 


History: 1953 Comp., § 51-24-28, enacted by Laws 
1967, ch. 81, § 28. 

Compiler's notes, — This section is derived from Sec- 
tion 29 of the ABA Model Business Corporation Act. 


ANNOTATIONS | 


Am. Jur, 2d Corporations §§ 963 to 985; 18B Am. Jur. 2d 
Corporations §§ 1368 to 1870, 1436. 
18 C.J.S. Corporations §§ 365 to 367. 


53-11-30. Closing of transfer books and fixing record date. 


For the purpose of determining shareholders entitled to notice of, or to vote at, any meeting of 
shareholders or any adjournment thereof, or entitled to receive payment of any dividend, or in order 
to make a determination of shareholders for any other proper purpose, the board of directors of a 
corporation may provide that the stock transfer books shall be closed for a stated period not to exceed 
fifty days. If the stock transfer books are closed for the purpose of determining shareholders entitled 
to notice of, or to vote at, a meeting of shareholders, the books shall be closed for at least ten days 
immediately preceding the meeting. In lieu of closing the stock transfer books, the bylaws, or in the 
absence of an applicable bylaw, the board of directors may fix in advance a date as the record date 
for any such determination of shareholders, the date to be not more than fifty days and, in case of a 
meeting of shareholders, not less than ten days prior to the date on which the particular action, re- 
quiring such determination of shareholders, is to be’ taken. Ifthe stock transfer books are not closed 
and no record date is fixed for the determination of shareholders entitled to notice of, or to vote at, a 
meeting of shareholders, or shareholders entitled to receive payment of a dividend, the date on which 
notice of the meeting is mailed or the date on which the resolution of the board of directors declaring 
the dividend is adopted, as the case may be, shall be the record date for the determination of share- 
holders. When a determination of shareholders entitled to vote at any meeting of shareholders has 
been made as provided in this section, the determination shall apply to any adjournment thereof. 


History: 1953 Comp., § 51-24- 29, enacted by Laws 
1967, ch. 81, § 29. 

Compiler's notes. — This section is derived from Sec- 
tion 30 of the ABA Model Business Corporation Act. 


" ANNOTATIONS 
Am. Jur. 2d, A.L.R. and C.J.S. references. — Trans- 


fer on corporate books as sufficient — gift of stock, 6 
A.L.R.4th 250, 
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Am, Jur. 2d, A.L.R. and C.J.S. references, — 18A 


53-11-31 BUSINESS CORPORATIONS; SUBSTANTIVE PROVISIONS 53-11-33 


53-11-31. Voting list. 


The officer or agent having charge of the stock transfer books for shares of a corporation shall 
make, at least ten days before each meeting of shareholders, a complete list of the shareholders 
entitled to vote at the meeting or any adjournment thereof, arranged in alphabetical order, with 
the address of, and the number of shares held by, each, which list, for a period.of ten days prior to 
the meeting, shall be kept on file at. the registered office of the corporation and shall be subject to 
inspection by any shareholder at any time during usual business hours. The list shall also be pro- 
duced and kept open at the time and place of the meeting and shall be subject to the inspection of 
any shareholder during the whole time of the meeting. The original stock transfer books shall be 
prima facie evidence as to who are the shareholders entitled to examine the list or transfer books 
or to vote at any meeting of shareholders. Failure to comply with the requirements of this section 
does not affect the validity of any action taken at the meeting. An officer or agent having charge of 
the stock transfer books who fails to prepare the list of shareholders, or keep it on file for a period 
of ten days, or produce and keep it open for inspection at the meeting, as provided in this section is 
liable to any shareholder suffering damage on account of the failure, to the extent of the damage. 


History: 1953 Comp., § 51-24-30, enacted by Laws 
1967, ch. 81, § 30. 

Compiler's notes. — This section is derived from Sec- 
tion 31 of the ABA Model Business Corporation Act. 


ANNOTATIONS 


Omission of names of eligible voters. — In a share- 
holder election for a corporation's board of directors, the 


votes reflecting Class B shares of stock should have been 
counted in the candidates' totals, even though the voting 
list, prepared before the election, did not list the Class B 
shares and their owners.-The Class B shareholders, who 
were entitled to vote by law, should not have been disen- 
franchised by another's misfeasance or malfeasance. Pena 
v, Westland Dev, Co., 1988-NMCA-052, 107 N:M. 560, 761 
P.2d 438. 


53-11-32. Quorum of shareholders. 


Unless otherwise provided in the articles of incorporation, a majority of the shares entitled to 
vote, represented in person or by proxy, shall constitute a quorum at a meeting of shareholders, but 
in no event shall a quorum consist of less than one-third of the shares entitled to vote at the meet- 
ing. A quorum, once attained at a meeting, shall be deemed to continue until adjournment notwith- 
standing the voluntary withdrawal of enough shares to leave less than a quorum. If a quorum is 
present, the affirmative vote of the majority of the shares represented at the meeting and entitled 
to vote on the subject matter shall be the act of the shareholders, unless the vote of a greater num- 
ber or voting by classes is required by the Business Corporation Act or the articles of incorporation. 


History: 1953 Comp., § 51-24-31, enacted by Laws 
1967, ch. 81, § 31. 

Compiler's notes. — This section is derived from Sec- 
tion 32 of the ABA Model Business Corporation Act. 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 18A 
Am. Jur, 2d Cot borsHons §§ 993 to 998; 18B Am. Jur, 2d 
Corporations § 1372. 

Stockholders required for quorum or vote as determined 


by number of shares, 63 A.L.R. 1106. 


ANNOTATIONS 18 C.J.S. Corporations § 870. 


Law reviews. — For article, "1975 Amendments to the 
New Mexico Business Corporation Act," see 6 N.M.L. Rev. 
57 (1975). 


53-11-33. Voting of shares. 


A. Each outstanding share, regardless of class, shall be entitled to one vote on each matter 
submitted to a vote at a meeting of shareholders, except as otherwise provided in the articles of 
incorporation. If the articles of incorporation provide for more or less than one vote for any share, 
on any matter, every reference in the Business Corporation Act to a majority or other proportion of 
shares shall refer to such a majority or other proportion of votes entitled to be cast. The articles of 
incorporation may grant, either absolutely or conditionally to the holders of bonds, debentures or 
other obligations of the corporation the power to vote on specified matters, including the election 
of directors, and this right shall not be terminated except upon written assent of the holders of a 
majority in aggregate face amount of the bonds or debentures. 
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B. Shares held by another corporation, domestic or foreign, if a majority of the shares entitled to 
vote for the election of directors of the other corporation is held by the corporation, shall not be voted 
at any meeting or counted in determining the total number of outstanding shares at any given time. 

C. The articles of incorporation may provide that at each election for directors every share- 
holder entitled to vote at the election has the right to vote, in person or by proxy, the number of 
shares owned by him for as many persons as there are directors to be elected and for whose elec- 
tion he has a right to vote, or to cumulate his votes by giving one candidate as many votes as the 
number of such directors multiplied by the number of his shares ‘shall equal, or by distributing 
such votes on the same principle among any number of the candidates. A statement in the articles 
of incorporation that cumulative voting exists is sufficient to confer such right. 

D. Shares standing in the name of another corporation, domestic or foreign, may be voted by 
the officer, agent or proxy as the bylaws of the other corporation may prescribe, or, in the absence 
of such provisions, as the board of directors of the other corporation may determine. 

E. Shares held by an administrator, executor, guardian or conservator may be voted by him, 
either in person or by proxy, without a transfer of the shares into his name. Shares standing in the 
name of a trustee, or a custodian for a minor, may be voted by him, either in person or by proxy, but 
only after a transfer of the shares into his name. 

F, A shareholder may vote either in person or by proxy executed in writing by the shareholder 
or by his duly authorized attorney in fact. No proxy shall be valid after eleven months from the 
date of its execution, unless otherwise provided in the proxy. 

G. Shares standing in the name of a receiver or bankruptcy trustee may be voted by the re- 
ceiver or bankruptcy trustee, and shares held by or under the control of a receiver or bankruptcy 
trustee may be voted by him without the transfer thereof into his name if authority so to do is 
contained in an appropriate order of the court by which the receiver or bankruptcy trustee was 
appointed. 

H. A shareholder whose shares are pledged may vote the shares until the shares have been 
transferred into the name of the pledgee, and thereafter the pledgee may vote the shares so trans- 
ferred a. re iar ) 

I, Shares standing in the name of a partnership may be voted by any partner, and shares 
standing in the name of a limited partnership may be voted by any general partner. 

J. Shares standing in the name of a person as life tenant may be voted by him, either in person 
or by proxy. . 

K. From the date on which written notice of redemption of redeemable shares has been mailed 
to the holders thereof and a sum sufficient to redeem the shares has been deposited with a bank or 
trust company with irrevocable instruction and authority to pay the redemption price to the hold- 
ers thereof upon surrender of certificates therefor, the shares shall not be entitled to vote on any 
matter and shall not be deemed to be outstanding shares. 

L. Without limiting the manner in which a shareholder may authorize another person or per- 
sons to act for the shareholder as proxy pursuant to Subsection F of this section, the following 
shall constitute valid means by which a shareholder may grant that authority: 

(1) ashareholder may execute a writing authorizing another person or persons to act for 
that shareholder as proxy, and execution may be by the shareholder or the shareholder's autho- 
rized officer, director, employee or agent signing the writing or causing the person's signature to be 
affixed to the writing by any reasonable means, including by facsimile signature; 

(2) ashareholder may authorize another person or persons to act for that shareholder as 
proxy by transmitting or authorizing the transmission of a telegram, cablegram, facsimile trans- 
mission, email or other means of electronic transmission to the person who will be the holder of 
the proxy or to a proxy solicitation firm, proxy support service organization or like agent duly 
authorized by the person who will be.the holder of the proxy to receive the transmission; provided 
that the, electronic transmission shall either set forth, or be submitted with information from 
which it-can be determined, that the electronic transmission was authorized by the shareholder. If 
it is determined that an electronic transmission is valid, the inspector, or if there is no inspector, 
the person making that determination, shall specify the information upon which he relied. 

M. A copy, facsimile telecommunication or other reliable reproduction of the writing or trans- 
mission created pursuant to Subsection L of this section may be substituted or used in lieu of the 
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original writing or transmission for any purpose for which the original writing or transmission 
could be used, if that copy, facsimile telecommunication or other reproduction i is a complete repro- 
duction of the entire original writing,or transmission. 


History: 1953 Comp., § 51-24-32, enacted by Laws 
1967, ch. 81, § 32; 1975, ch. 64, § 14; 1983, ch. 304, § 36; 
2001, ch. 200, § 48. 

Compiler’ s notes. — This section is derived from Sec- 
tion 33 of the ABA Model Business Corporation Act. 

The 2001 amendment, effective July 1, 2001, added 
Subsections L and M. 

The 1983 amendment, effective June 17, 1983, deleted 
"Neither treasury shares, nor" at the beginning of Subsec- 
tion B, inserted "not" near the end of Subsection B, and 
substituted "provisions" for "provision" in Subsection D. 


ANNOTATIONS 


Voting list omitting names of eligible voters. — In 
a shareholder election for a corporation's board of direc- 
‘tors, the votes reflecting Class B shares of stock should 
have been counted in the candidates' totals, even though 
the voting list, prepared before the election, did not list 
the Class B shares and their owners. The Class B share- 
holders, who.were entitled to vote by law, should not have 
been disenfranchised by another's misfeasance or mal- 
feasance. In addition, 53-11-31 NMSA 1978, which speci- 
fies voting list requirements, provides in part: "Failure to 
comply with the requirements of this section does not af- 
fect the validity of any action taken at the [shareholders'] 
meeting". Pena v. Westland Dev. Co., 1988-NMCA-052, 107 
N.M. 560, 761 P.2d 438, 

‘Law reviews. — For article, "1975 Amendments to the 
New Mexico Business Corporation Act," see 6 N.M. L. Rev. 
57 (1975); > 

Am. Jur. 2d, A.L.R. and C.J.S, references, — 18 Am. 
Jur. 2d Corporations § 24; 18A Am. Jur. 2d Corporations §§ 
1015 to 1102; 18B Am. Jur. 2d Corporations §§ 1384 to 1394. 

Validity and effect of provisions in will to control voting 
power of corporate stock, 9 A.L.R. 1242, 17 A.L.R. 288. 


Reconsideration of vote in stockholder's or director's 
meeting, 138 A.L.R. 131. 

Right to issue stock without voting power, 21 A.L.R. 648. 

Waiver of right to object to voting of invalid or unau- 
thorized stock, 72 A.L.R. 948, 

Voting power of corporation stock as confined to issued 
and outstanding stock to exclusion of authorized unissued 
stock or stock which has been reacquired by the corpora- 
tion, 90 A.L.R. 315. 

Construction. and application of provisions of statute, 
charter, bylaws, or stock certificate conferring upon hold- 
ers of preferred or other specified class of stock a right to 
vote in event of nonpayment of dividends or other speci- 
fied conditions, 154 A.L.R. 418. 

Revocability of proxy to vote stock, 159 A.L.R. 307. 

Cumulative voting of stock for corporate directors, 43 
A.E.R:2d 1322. 

Agreement controlling the vote of corporate stock, 45 
A.L.R.2d 799. 

Expenses incurred by competing factions within corpo- 
ration in soliciting proxies as charge against corporation, 
51 A.L.R.2d 873. 

Proxies provision of Federal Securities Exchange Act, § 
14 (US.C., Tit. 15, § 78n), 55 A.L.R.2d 1126. 

Voting of jointly held or fractional share in corporation, 
98 A.L.R.2d 357. 

Validity of proxy agreement for control of voting power 


of corporate stock, 98 A.L.R.2d 376. 


Who may exercise voting power of corporate stock pend- 
ing settlement of estate of deceased owner, 7 A.L.R.3d 629. 
Casting ballots after closing of polls, 41 A.L.R.3d 234, 

Misrepresentation in proxy solicitation - state cases, 20 
A.L.R.4th 1287, 

Relief other than by dissolution in cases of intracorpo- 
rate-deadlock or dissension, 34 A.L.R.4th 13. 

18 C.J.S. Corporations §§ 375 to 394. 


53-11-34. Voting trusts and agreements among shareholders. 


A. Any number of shareholders of a corporation may create a voting trust for the purpose of con- 
ferring upon a trustee or trustees the right to vote or otherwise represent their shares, for a period 
not to exceed ten years, by entering into a written voting trust agreement specifying the terms and 
conditions of the voting trust, by depositing a counterpart of the agreement with the corporation at 
its registered office, and by transferring their shares to the trustee or trustees for the purposes of 
the agreement. The trustee or trustees shall keep a record of the holders of voting trust certificates 

evidencing. a beneficial interest in the voting trust, giving the names and addresses of all such hold- 
ers and the number and class of the shares in respect of which the voting trust certificates held by 
each are issued, and shall deposit a copy of such record with the corporation at its registered office, 
Failure to keep or deposit the record as required by this subsection does not affect the validity of the 
agreement or any action taken pursuant to it. Any trustee or trustees who fail to keep or deposit the 
record as required is liable to any holder of a voting trust certificate suffering damage on account 
of the failure to the extent of the damage. The counterpart of the voting trust agreement deposited 
with the corporation shall be subject to the same right of examination by a shareholder of the corpo- 
ration, in person or by agent or attorney, as are the books and records of the corporation, and shall 
be subject to examination by any holder of record of voting trust certificates, either in person or by 
agent or attorney, at any reasonable time for any proper purpose. 

B. Agreements among shareholders regarding the voting of their shares, which agreements 
are not voting trusts or purported voting trusts, shall not be subject to the provisions of Subsection 
A of this section and shall be valid and specifically enforceable. 
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History: 1953 Comp., § 51-24-33, enacted by Laws 
1967, ch, 81, § 33; 1975, ch. 64, § 15. 

Compiler's notes. — This section is derived from Sec- 
tion 34 of the ABA Model Business Corporation Act. 


ANNOTATIONS 


Law reviews. — For article, "1975 Amendments to the 
New Mexico Business Corporation Act," see 6 N. M.L, Rev. 
57 (1975), 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 18 Am. 
Jur, 2d Corporations § 24; 18A Am. Jur. 2d Corporations §§ 


CORPORATIONS 
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Powers of voting trustees, 159 A.L.R. 1067. 

Transfer of beneficiary's interest, validity of provision of 
voting trust against, 11 A.L.R.2d 1000. 

Removal of trustee of voting trust, 84 A.L.R.2d 1186. 

Agreement controlling the vote of corporate stock, 45 
A.L.R.2d 799. 

Validity of voting trusts or other similar agreement for 
control of voting power of corporate stock, 98 A.L.R.2d 
376. 

Validity of voting trust created by will, 77 A.L.R.4th 1194, 

18 C.J.S. Corporations §§ 380 to 382. 


1112 to 1158, 1387. 


53-11-35. Board of directors. 


A. All corporate powers shall be exercised by or under authority of, and the business and af- 
fairs of a corporation shall be managed under the direction of, a board of directors except as may 
be otherwise provided in the Business Corporation Act or the articles of incorporation. If any such 
provision is made in the articles of incorporation, the powers and duties conferred or imposed upon 
the board of directors by the Business Corporation Act shall be exercised or performed to such 
extent and by such person or persons as provided in the articles of incorporation. Directors need 
not be residents of this state or shareholders of the corporation unless the articles of incorporation 
or bylaws so require. The articles of incorporation or bylaws may prescribe other qualifications for 
directors. The board of directors may fix the compensation of directors unless otherwise provided 
in the articles of incorporation. 

B. Adirector shall perform his duties as a director, including his duties as a member of any com- 
mittee of the board upon which the director may serve, in good faith, in a manner the director be- 
lieves to be in or not opposed to the best interests of the corporation, and with such care as an ordi- 
narily prudent person would use under similar circumstances in a like position. In performing such 
duties, a director shall be entitled to rely on factual information, opinions, reports or statements, 
including financial statements and other financial data, in each case prepared or presented by: 

(1) one or more officers or employees of the corporation whom the director reasonably be- 
lieves to be reliable and competent in the matters presented; | 

(2) counsel, public accountants or other persons as to matters which the director reason- 
ably believes to be within such person's professional or expert competence; or 

(3) a committee of the board upon which the director does not serve, duly designated in 
accordance with a provision of the articles of incorporation or the bylaws, as to matters within its 
designated authority, which committee the director reasonably believes to merit confidence, but the 
director shall not be considered to be acting in good faith if the director has knowledge concerning 
the matter in question that would cause such reliance to be unwarranted. A person who so performs 
such duties shall have no liability by reason of being or having been a director of the corporation. 

C. A director of a corporation who is present at a meeting of its board of directors at which 
action on any corporate matter is taken shall be presumed to have assented to the action taken 
unless the director's dissent shall be entered in the minutes of the meeting or unless the director 
shall file written dissent to such action with the secretary of the meeting before the adjournment 
thereof or shall forward such dissent by registered mail to the secretary of the corporation immedi- 
ately after the adjournment of the meeting. Such right to dissent shall not apply toa director who 
voted in favor of such action. 

D. For purposes of Subsection B of this section, a director, in determining what he reasonably 
believes to be in or not opposed to the best’ interests of the corporation, shall consider the interests 
of the corporation's shareholders and, in his discretion, may consider any of the following: 

(1) the interests of the corporation's employees, suppliers, creditors and customers; 

(2) the economy of the state and nation; 

(3) the impact of any action upon the communities in or near which the corporation's fa- 
cilities or operations are located; and 

(4) the long-term interests of the corporation and its shareholders, including the possibil- 
ity that those interests may be best served by the continued independence of the corporation. 
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History: 1953 Comp., § 51-24-34, enacted by Laws 
1967, ch. 81, § 84; 1975, ch. 64, § 16; 1983, ch. 304, § 37; 
1987, ch. 238, §10. 

-Compiler's notes, — This section is derived from Sec- 
tion 35 of the ABA Model Business Corporation Act. 

The 1987 amendment, effective April 9, 1987, inserted 
“or not opposed to" in Subsection B, made minor stylistic 
changes in that subsection, and added Subsection D. 

The 1983 amendment, effective June 17, 1983) desig- 
nated the existing provisions as Subsection A, added "All 
corporate powers shall be exercised by or under authority 
of, and" at the beginning of the first sentence of Subsec- 
tion A, substituted "under the direction of" for "by," and 
inserted "the Business Corporation Act or" in the first 
sentence of Subsection A, and added Subsections B and C. 


ANNOTATIONS 


Standard of conduct for corporate governance. 
— This section defines the basic standard of conduct for 
corporate governance, Federal Deposit Insurance Corp. v. 
Dee, 222 F\Supp.3d 972 (D.N.M. 2016). 

Common-law business judgment rule does not ab- 
rogate this section. — The common-law business judg- 
ment rule, which creates a presumption that in making a 
business decision the directors and officers of a corporation 
acted on an informed basis, in good faith, and in honest 
belief that the action taken was in the best interests of the 
company, compliments rather than abrogates Subsection 
B of this section, and consequently, directors must comply 
with Subsection B to obtain the business judgment rule's 
protections. Conversely, if a director violates Subsection B 
of this section, then the New Mexico common law business 
judgment rule does not apply. Federal Deposit Insurance 
Corp. v. Dee, 222 F.Supp.3d 972 (D.N.M. 2016). 

Directors and officers of failed bank were not en- 
titled to the protections of this section or the com- 
mon law business judgment rule. — Where the federal 
deposit insurance corporation (FDIC) brought an action in 
federal district court, as a receiver for a failed bank (first 
community bank), against bank's officers and directors, 
alleging claims based on defendant's alleged conduct in ig- 
noring appropriate credit-risk management practices and 
deviating from first community bank loan policies and 
procedures, defendant's motion to dismiss was denied be- 
cause FDIC's amended complaint included sufficient fac- 
tual allegations that the directors and officers did not act 
with such care as an ordinarily prudent person would use 
under similar circumstances in a like position, individu- 
ally, and in their capacity as first community directors, 
and that defendants were not entitled to the protections 
of the business judgment rule. Federal Deposit Insurance 
Corp. v. Dee, 222 F. Supp.3d 972 (D.N.M. 2016). 

Law reviews. — For article, "The New Mexico Profes- 
sional Corporation," see 9 Nat. Res. J. 591 (1969). 

For article, "1975 Amendments to the New Mexico Busi- 
ness Corporation Act," see 6 N.M.L. Rev. 57 (1975). 

For article, "1983 Amendments to the New Mexico Busi- 
ness Corporation Act and Related Statutes," see 14 N.M.L. 
Rev. 371 (1984). 

Am, Jur. 2d, A.L.R. and C.J.S. references, — 18B 
Am. Jur. 2d Corporations §§ 1341 to 1364, 1381, 1395, 
1396, 13899, 14838, 1484, 1486. 
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Duty of director to disclose lien or claim against prop- 
erty on which corporation or association lends money, 3 
A.L.R. 1058. 

Power of directors to sell, without consent of stockhold- 
ers, property of corporation, 5 A.L.R. 930, 60 A.L.R. 1210. 

Maintenance of designated person in office, contract of 
director or stockholder for, 12 A.L.R. 1070, 45 A.L.R. 795, 

Court's right to interfere with amount of salaries voted 
to officers of private corporations by directors, 27 A.L.R. 
300, 44 A.L.R. 570, 

Character or ability as a qualification of membership of 
board of trustees or directors, 30 A.L.R. 248. 

Fixing wages or salaries of working stockholders above 
those current for similar services, 48 A.L.R. 508. 

Right of stockholder, director, officer, or agent to engage 
in similar or competing business, 64 A.L.R. 782. 

Responsibility of corporation for misstatements by of- 
ficer or employee to induce or influence purchase of stock, 
66 A.L.R. 1450. 

Power of other officers to fix compensation of officers, 72 
A.L.R. 238. 

Purchase by officer or director in his own interest at a 
judicial or other public sale of the corporate property, 76 
A.L.R. 439. 

Implied or ostensible authority of officer or employee of 
private corporation to take or negotiate leaseholds for cor- 
poration or its subsidiaries, 107 A.L.R. 996. 

Eligibility as corporate director of one who was not 
stockholder in fact, or not stockholder of record, at time of 
election, but who afterwards became such, 130 A.L.R. 156. 

Authority of directors to employ attorney for corpora- 

tion, 180 A.L.R, 897. 
- Right of stockholder as individual to complain as 
against officers, directors, or large stockholders, of their 
transactions in corporation's outstanding stock involving 
its control or other purpose, 132 A.L.R. 260. 

Validity, construction,.and effect of statute or corporate 
regulation requiring deposit of stock of corporation as con- 
dition of qualification of director, 148 A.L.R, 1164. 

Attorneys' fees and other expenses incident to contro- 
versy respecting internal affairs of corporation as charge 
against the corporation, 152 A.L.R, 909, 39 A.L.R.2d 580, 

Purchase of claims against corporation by officer or di- 
rector, 18 A.L.R.2d 1172. 

Validity of contract between corporations as affected by 
directors or officers in common, 338 A.L.R.2d 1060. 

Authority of corporate officers to mortgage or pledge 
corporate personal property, 62 A.L.R.2d 712. 

Validity of stockholders' agreement allegedly infring- 
ing in directors' management powers - modern cases, 15 
A.L.R.4th 1078, 

Financial inability of corporation to take advantage of 
business opportunity as affecting determination whether 
"corporate opportunity" was presented, 16 A.L.R.4th 185. 

Purchase of shares of corporation by director or officer as 
usurpation of "corporate opportunity," 16 A.L.R.4th 784. 

Fairness to corporation where "corporate opportunity" is 
allegedly usurped by officer or director, 17 A.L.R.4th 479. 

Duty of corporate directors to exercise "informed" judg- 
ment in recommending responses to merger or tender of- 
fers, 46 A.L.R.4th 887, 

» 19 C.J.S. Corporations § 434 et seq. 


53-11-36. Numberiand election of directors. 


The number of directors of a corporation shall consist of one or more members. The number of 
directors shall be fixed by, or in the manner provided in, the articles of incorporation or the bylaws. 
The number of directors may be increased or decreased from time to time by amendment to, or 
in the manner provided in, the articles of incorporation or the bylaws, but no decrease shall have 
the effect of shortening the term of any incumbent director. If the number of directors is not fixed 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


53-11-37 CORPORATIONS 53-11-38 


by, or in the manner provided in, the bylaws or the articles of incorporation, the number shall be 
the same as the number of directors constituting the initial board of directors. The names and 
addresses, of the members of the first board of directors shall be stated in the articles of incor- 
poration. Such persons shall hold office until the first annual meeting of shareholders and until 
their successors have been elected and qualified. At the first annual meeting of shareholders and 
at each annual meeting thereafter, the shareholders shall elect directors to hold office until the 
next succeeding annual meeting, except in case of the classification of directors as permitted by 
the Business Corporation Act. Each director shall hold office for the term for which the director is 
elected and until a successor has been elected and qualified. 


History: 1953 Comp., § 51-24-35, enacted by Laws Am, Jur. 2d, A.L.R. and C.J.S. references. — 18B 


1967, ch. 81, § 35; 1975, ch. 64, § 17; 2003, ch. 318, § 33. Am, Jur. 2d Corporations $$ 1349 to 1352, 1360, 1362, 
Compiler's notes. — This section is derived from Sec- 1363, 1381, 13895 to 1399. , 

tion 36 of the ABA Model Business Corporation Act. Construction and effect of eerpanae bylaws or articles 
The 2008 amendment, effective July 1, 2008, deleted relating to change in number of directors, 3 A.L.R. sone 623. 

"except as to the number constituting the initial board of 19 C.J.S. Corporations § 434 to 442. 


directors, which number shall be fixed by the articles of 
incorporation" following "or the bylaws". 


ANNOTATIONS 


Law reviews. — For article, "1975 Amendments to the 
New Mexico Business Corporation Act," see 6 N.M.L. Rev. 
57 (1975). 


53-11-37. Classification of directors. 


When the board of directors consists of two or more members, in lieu of electing the whole number 
of directors annually, the articles of incorporation may provide that the directors be divided into ei- 
ther two or three classes, each class to be as nearly equal in number as possible, the term of office of 
directors of the first class to expire at the first annual meeting of shareholders after their election, 
that of the second class to expire at the second annual meeting after their election and that of the 
third class, if any, to expire at the third annual meeting after their election. At each annual meeting 
after the classification, the number of directors equal to the number of the class whose term expires 
at the time of the meeting shall be elected to hold office until the second succeeding annual meeting, 
if there are two classes, or until the third succeeding annual meeting, if there are three classes. No 
classification of directors shall be effective prior to the first annual meeting of shareholders. 


History: 1953 Comp., § 51-24-36, enacted by Laws members" for "When the boand of directors consists of 
1967, ch. 81, § 36; 2001, ch. 200, § 49. nine members", 

Compiler's notes. — This section is derived from Sec- 
tion 37 of the ABA Model Business Corporation Act. ANNOTATIONS 

The 2001 amendment, effective July 1, 2001, sub- Am. Jur. 2d, A.L.R. and C.J.S, references. — 18B 
stituted "When the board of directors consists of two Amodur'2d Corporations §§ 1397, 1398. 


53-11-38. Vacancies. 


Any vacancy occurring in the board of directors may be filled by the affirmative vote of a majority 
of the remaining directors though less than a quorum of the board of directors. A director elected 
to fill a vacancy shall be elected for the unexpired term of his predecessor in office. Any director- 
ship to be filled by reason of an increase in the number of directors may be filled by the board of 
directors for a term of office continuing only until the next election of directors by the shareholders. 


History: 1953 Comp., § 51-24-37, enacted by Laws Am, Jur. 2d, A.L.R. and C.J.S, references. — 18B 
1967, ch. 81, § 37; 1975, ch. 64, § 18. .. Am: Jur 2d Corporations §§ 1400,1401, 
Compiler's notes, — This section is derived from Sec- Provision authorizing directors to fill vacancies in di- 
tion 38 of the ABA Model Business Corporation Act. rectorships as applicable to newly, created directorships, 
6 A.L.R,2d 174, ; 
ANNOTATIONS 19 C.J.S. Corporations § 435. 


Law reviews. — For article, "1975 Amendments to the 
New Mexico Business Corporation Act," see 6 N.M.L. Rev. 
57 (1975). 
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53-11-39. Removal of directors. 


A. Ata meeting of shareholders called expressly for that purpose, directors may be removed in 
the manner provided in this section. Except as provided in Subsection D of this section, a director 
or the entire board of directors may be removed, with or without cause, by a vote of the holders of 
a majority of the shares then entitled to vote at an election of directors. 

B. In the case of a corporation having cumulative voting, if less than the entire board is to be 
removed, no one of the directors may be removed if the votes cast against. his removal would be 
sufficient to elect him if then cumulatively voted at an election of the entire board of directors, or, 
if there are classes of directors, at an election of the class of directors of which he.is a part. 

C. Whenever the holders of the shares of any class are entitled to elect one or more directors by 
the provisions of the articles of incorporation, the provisions of this section apply, in respect to the 
removal of a director or directors so elected, to the vote of the holders of the outstanding shares of 
that class and not to the vote of the outstanding shares as a whole. 

D. Unless the articles of incorporation provide otherwise, in the case of a corporation whose 
board is classified as provided in Section 53-11-37 NMSA 1978, shareholders may remove direc- 
tors only for cause. 


History: 1953 Comp., § 51-24-38, enacted by Laws Am, Jur. 2d, A.L.R. and C.J.S. references, — 18B 


1967, ch. 81, § 38; 1975, ch. 64, § 19; 2001, ch, 200, § 50. 
Compiler's notes. — This section is derived from Sec- 
tion 39 of the ABA Model Business Corporation Act. 
The 2001 amendment, effective July 1, 2001, inserted 
"Except as provided in Subsection D of this section," in the 
second sentence of Subsection A; and added Subsection D, 


Am, Jur, 2d Corporations §§ 1427 to 1444, 

Directors' power to remove officers or fellow directors, 
63 A.L.R. 776. 

Removal by court of director or officer of private corpo- 


ration, 124 A.L.R, 364. 


19 C.J.S. Corporations §§ 454 to 457. 


ANNOTATIONS 


Law reviews, — For article, "1975 Amendments to the 
New Mexico Business Corporation Act," see 6 N.M.L. Rev. 
57 (1975). 


53-11-40, Quorum of directors. 


A majority of the number of directors as fixed pursuant to Section 53-11-36 NMSA 1978 shall 
constitute a quorum for the transaction of business unless a greater number is required by the 
articles of incorporation or the bylaws. A quorum, once attained at a meeting, shall be deemed 
to continue until adjournment notwithstanding the voluntary withdrawal of enough directors to 
leave less than a quorum. The act of the majority of the directors present at.a meeting at which a 
quorum is present shall be the act of the board of directors, unless the act of a greater number is 
required by the articles of incorporation or the bylaws.., 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 18B 
Am, Jur. 2d Corporations §§ 1470 to 1474. 
19 C.J.S, Corporations § 438. 


History: 1953 Comp., § 51-24-39, enacted by Laws 
1967, ch. 81, § 39; 1975, ch. 64, § 20. 

Compiler's notes. — This section is derived from Sec- 
tion 40 of the ABA Model Business Corporation Act. 


53-11-40.1. Director conflict of interest. 


A. A conflict of interest transaction is a transaction with the corporation in which a director of 
the corporation has a direct or indirect interest. A conflict of interest transaction is not voidable 
by the corporation solely because of the director's interest in the transaction if any one of the fol- 
lowing is true: 

(1) the material facts of the transaction and the director's interest were disclosed or known 
to the board of directors or a committee of the board of directors and the board of directors or com- 
mittee authorized, approved or ratified the transaction; 

(2) the material facts of the transaction and the director's interest ' were esomadea or known 
to the shareholders entitled to vote and they authorized, approved or ratified the transaction; or 
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(3) the transaction was fair to the corporation. 

B. For purposes of this section, a director of the corporation ne an indirect Tnteneeea in a trans- 
action if: 

(1) another entity in which he has a material financial interest or in which he is a general 
partner is a party to the transaction; or 

(2) another entity of which he is a director, officer or trustee is a party to the transaction 
and the transaction is or should be considered by the board of directors of the corporation. 

For purposes of this section, a director of the corporation does not have a direct or indirect inter- 
est in a transaction solely because the transaction may involve or effect a change in control of the 
corporation or his continuation in office as a director of that corporation. 

C. For purposes of Paragraph (1) of Subsection A of this section, a conflict of interest transac- 
tion is authorized, approved or ratified if it receives the affirmative vote of a majority of the direc- 
tors on the board or [of] directors or on a committee of the board of directors who have no direct or 
indirect interest in the transaction but a transaction may not be authorized, approved or ratified 
under this section by a single director. If a majority of the directors who have no direct or indirect 
interest in the transaction vote to authorize, approve or ratify the transaction, a quorum is present 
for the purpose of taking action under this section. The presence of or a vote cast by a director with 
a direct or indirect interest in the transaction does not affect the validity of any action taken under 
Paragraph (1) of Subsection A of this section if the transaction is otherwise authorized, approved 
or ratified as provided in that subsection. 

D. For purposes of Paragraph (2) of Subsection A of this section, a conflict of interest transaction is 
authorized, approved or ratified if it receives the vote of a majority of the shares entitled to be counted 
under this subsection. Shares owned by or voted under the control of a director who has a direct or 
indirect interest in the transaction and shares owned by or voted under the control of an entity de- 
scribed in Paragraph (2) of Subsection B of this section may not be counted in a vote of shareholders 
to determine whether to authorize, approve or ratify a conflict of interest transaction under Para- 
graph (2) of Subsection A of this section. The vote of those shares, however, is counted in determining 
whether the transaction is approved under other sections of the Business Corporation Act. A majority 
of the shares, whether or not present, that are entitled to be counted in a vote on the transaction un- 
der this subsection constitutes a quorum for the purpose of taking action under this section. 


History: 1978 Comp., § 58-11-40.1, enacted by Laws» Bracketed material. — The bracketed material in 
1987, ch. 288, § 11. Subsection C.was inserted by the compiler and is not part 
of the law. 


53-11- 41. Executive and other committees. 


If the articles of incorporation or the bylaws so provide, the boat of Hitensins by resolution ada 
opted by a majority of the full board of directors, may designate from among its members an execu- 
tive committee and one’ or more other committees each of which, to the extent provided in the resolu- 
tion or in the articles of incorporation or the bylaws of the corporation, shall have and may exercise 
all the authority of the board of directors, except that no such committee shall have authority to: 

A. declare dividends or authorize distributions; 

B. approve or recommend to shareholders actions or proposals required by this act to be ap- 
proved by shareholders; 

C. designate candidates for the office of director, ae purposes of proxy solicitation or otherwise, 
or fill vacancies on the board of directors or any committee thereof; 

D: amend the bylaws; 

EK. approve a plan of merger not.requiring shareholder approval; 

F. authorize or approve the reacquisition of shares unless pursuant to general formula or 
method specified by the board of directors; or | 

G. authorize or approve'the issuance or sale of, or any contract to issue or sell, shares or des- 
ignate the terms of a series of a class of shares, provided that the board of directors, having acted 
regarding general authorization for the issuance or sale of shares, or any contract therefor, and, in 
the case of a series, the designation thereof, may, pursuant to a general formula or method specified 
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by the board of resolution or: by adoption of a stock option or other plan, authorize a committee to fix 
the terms of any contract for the sale of the shares and to fix the terms upon which such shares may 
be issued or sold, including, without limitation, the price, the dividend rate, provisions for redemp- 
tion, sinking fund, conversion, voting or preferential rights, and provisions for other features ofa 
class of shares, or a series of a class of shares, with full power in such committee to adopt any final 
resolution setting forth all the terms thereof and to authorize the statement of the terms of a series 
for filing with the commission [secretary of state] under this act. Neither the designation of any 
such committee, the delegation thereto of authority nor action by such committee pursuant to such 
authority shall alone constitute compliance by any member. of the board of directors, not a member 
of the committee in question, with the director's responsibility to act in good faith, in a manner the 
director reasonably believes to be in the best. interests of the corporation, and with such care as an 
ordinarily prudent person in‘a like position would use under similar circumstances. 


History: 1953 Comp., § 51-24-40, enacted by Laws 
1967, ch. 81, § 40; 1983, ch. 304, § 38. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2013, ch. 75, § 9 provided that as of July 1, 2018, 
the. secretary of state, pursuant to N.M. const., Art. 11, 
§ 19, shall assume responsibility for chartering corpora- 
tions as provided by law, including the performance of the 


functions of the:-former corporations bureau of the public . 


regulation commission, and that except for Subsection D 
of 58-5-8 NMSA 1978, references to the "public regulation 
commission", "state corporation commission" or "commis- 
sion" shall be construed to be references to the secretary 


of state. See 8-4-7 NMSA 1978. 


Compiler's notes, — This section is derived from Sec- 


tion 42 of the ABA Model Business Corporation Act. 


The term, "this act,” referred to in Subsections B and G, 
means Laws 1983, ch. 304, which amended various sec- 
tions in Chapter 53, including this section. 

The 1983 amendment, effective June 17, 1983, re- 
wrote this section to the extent that a detailed comparison 
would be impracticable. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 18B 
Am. Jur. 2d Corporations §§ 1507, 1508, 1510 to 1512, 
1519, 1520. 


19 C.J.S. Corporations §§ 473, 474. 


53-11-42. Place and notice of directors' meetings; committee meetings. 


Meetings of the board of directors, regular or special, or any committee designated thereby, may 
be held either within or without this state. Regular meetings of the board of directors or any com- 
mittee designated thereby may be held with or without notice as prescribed in the bylaws. Special 
meetings of the board of directors or any committee designated thereby shall be held upon the notice 
prescribed in the bylaws. Attendance of-a director at a meeting constitutes a waiver of notice of the 
meeting, except where a director attends a meeting for the express purpose of objecting to the trans- 
action of any business because the meeting is not lawfully called or convened. Neither the business 
to be transacted at, nor the purpose of, any regular or special meeting of the board of directors or any 
committee designated thereby need be specified in the notice or waiver of notice of the meeting un- 
less required by the bylaws. Except as otherwise restricted by the articles of incorporation or bylaws, 
members of the board of directors or any committee designated thereby may participate in a meeting 
of the board or committee by means of a conference telephone or similar communications equipment 
by means of which all persons participating in the meeting can hear each other at the same time and 
participation. by such means shall constitute presence in person at a meeting. 


History: 1953 Comp., § 51-24-41, enacted by Laws 
1967, ch. 81, § 41; 1975, ch. 64, § 21. 

Compiler's notes. — This section is derived from Sec- 
tion 43 of the ABA Model Business Corporation Act. 


ANNOTATIONS 


Law reviews. — For article, "1975 Amendments to the 
New Mexico Business Corporation Act," see 6 N.M.L. Rev. 
57 (1975), 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 18B 
Am. Jur, 2d Corporations §§ 1446 to 1450, 1464 to 1466, 
1475, 

Informality of meeting of directors as affecting action 
taken thereat, 64 A.L.R, 712. 

Admissibility of oral evidence as to proceedings at 
meetings of stockholders or directors, 66 A.L.R, 1828, 48 
A.L.R.2d 1259. 

19 C.J.S. Corporations §§ 463, 474. 


53-11-43. Action by directors without a meeting. 


Unless otherwise provided by the articles of incorporation or bylaws, any action required by the 
Business Corporation Act to be taken at a meeting of the directors of a corporation, or any action 
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which may be taken at a meeting of the directors or of a committee, may be taken without a meet- 
ing if a consent in writing, setting forth the action so taken, shall be signed by all of the directors, 
or all of the members of the committee, as the case may be. The consent shall have the same effect 
as a unanimous vote. ! 


History: 1953 Comp., § 51-24-42, enacted by Laws Compiler's notes. — This section is derived from Sec- 
1967, ch. 81, § 42. tion 44 of the ABA Model Business Corporation Act. 


53-11-44. Distributions to shareholders. 


A. Subject:to any restrictions in the articles of incorporation, the board of directors may autho- 
rize and the corporation may make distributions, except that no distribution may be made if, after 
giving effect thereto, either: 

(1) the corporation would be unable to pay its debts as they become due in the usual course 
of its business; or 

(2) .the corporation's total assets would be less than the sum of its total liabilities and (unless 
the articles of incorporation otherwise permit) the maximum amount that then would be payable, in 
any liquidation, in respect of all outstanding shares having preferential rights in liquidation. 

B. Determinations under Paragraph (2) of Subsection A of this section may be based upon: 

(1) financial statements prepared on the basis of accounting practices and principles that 
are reasonable in the circumstances; or 
(2) a fair valuation or other method that is reasonable in the circumstances. 

C. In the case of a purchase, redemption or other acquisition of a corporation's shares, the ef- 
fect of a distribution shall be measured as of the date money or other property is transferred or 
debt is incurred by the corporation, or as of the date the shareholder ceases to be a shareholder of 
the corporation with respect to such shares, whichever is earlier. In all other cases, the effect of a 
distribution shall be measured as of the date of its authorization, or as of the date of payment if 
payment occurs more than one hundred twenty days following the date of authorization. 

D. Indebtedness of a corporation incurred or issued to a shareholder in a distribution in accor- 
dance with this section shall be on a parity with the indebtedness of the corporation to its general 
unsecured creditors except to the extent subordinated by agreement. 

E. In circumstances to which this section and related sections of the Business Ginsotatii Act 
are applicable, such provisions supersede the applicability of any other statutes of this state with 
respect to the legality of distributions. 


History: 1978 Comp., § 53-11-44, enacted by Laws assets of a corporation to stockholders regardless of sur- 
1983, ch. 304, § 39. plus or net profit would be in violation of 51-3-17, 1953 

Repeals and reenactments. — Laws 1983, ch. 304, § Comp. (now repealed), and accordingly void. Woodson v. 
39, repealed former 53-11-44 NMSA 1978, relating to divi- Lee, 1963-NMSC-187, 73 N.M. 425, 389 P.2d 196 (decided 
dends, and enacted the above section. under former law). 


Agreement to distribute only when "income shall 
ANNOTATIONS be for distribution", — Under an agreement whereby 
owners of reserved right to oil and gas income from the cor- 
porate lands agreed to eliminate the reservation and par- 
ticipate in oil and gas income which corporation received for 
distribution to stockholders, and where contract stipulated 
that owners would receive a distribution only when "income 
shall be for distribution to the stockholders," such a situa- 
tion could occur only when surplus or net profits were pres- 
ent, and therefore agreement did not violate 51-3-17, 1953 
Comp. (now repealed). Woodson v. Lee, 1963-NMSC-187, 73 


Change in accounting method. — Where accounting 
procedures uniformly followed by corporation were those 
in effect at the time of the purchase and sale of stock for 
several years prior thereto, and where such accounting 
methods were acceptable to the taxing authorities, and 
where there was no suggestion that there was any fraud 
or absence of good faith on the part of the corporation in 
their accounting practice followed, a different method of 
accounting from that in use over the years should not have 


been applied in determining the availability of surplus, for N.M, 425, 389 P.2d 196 (decided under former law). 
to do so would be to open the door to exactly what was Law reviews. — For article, "1983 Amendments to the 


intended to be prevented by 51-3-17, 1953 Comp. (now re- New Mexico Business Corporation Act and Related Stat- 


pealed). Through adoption of different accounting methods utes," see 14 N.M.L. Rev. 371 (1984). 
from those used over the years, it would be just as easy to Am. Jur, 2d, A.L.R. and C.J.S, references. — 18B 


create a profit or surplus as by a revaluation of assets, and Am. Jur. 2d Corporations §§ 1168 to 1203. 


neither is to be condoned. Woodson v. Lee, 1963-NMSC-187, Dividends on preferred stock, 6 A.L.R. 802, 67 A.L.R. 
73 N.M. 425, 389 P.2d 196 (decided under former law). 765, 98 A.L.R. 1526, 133 A.L.R. 653. _ 
Agreement to distribute regardless of surplus Guaranteeing future price of, or dividends on, corporate 
or net profit. — Any agreement to distribute funds or stock as contrary to public policy, 24 A.L.R. 986. 
138 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


53-11-45 BUSINESS CORPORATIONS; SUBSTANTIVE PROVISIONS 53-11-46 


Right or duty of corporation to pay dividends and liabil- Overpayments of dividends on preferred stock as de- 
ity for wrongful payment, 55 A.L.R. 8, 76 A.L.R. 885, 109 ductible in payment of dividends for later years, 10 
A.L.R. 1381. A.L.R.2d 241. 

Right as between seller and purchaser of stock to divi- Parties defendant to stockholder's suit to compel decla- 
dends declared thereon, 60 A.L.R. 703. ration of dividend, 15 A.L.R.2d 1124, 

Right of pledgee of stock in respect of dividends, 67 Remedy for refusal of corporation or its agent to regis- 
A.L.R. 485, 103 A.L.R. 849. ter or effectuate transfer of stock, 22 A.L.R.2d 12. 

Failure of purchaser of stock from existing corporation, Preferred stockholders' rights, upon liquidation or dis- 
or of subscriber thereto, to pay for same as affecting his solution, to dividends, 25 A.L.R.2d 788, 
right to dividends, 122 A.L.R. 1048. Rights of preferred stockholders as to passed or accu- 

Right as between life beneficiaries and remaindermen mulated dividends in going concern, 27 A.L.R.2d 10738. 
in corporate dividends or distributions during the life in- Corporation's right to interplead claimants to divi- 
terest, 1380 A.L.R. 492, 44 A.L.R.2d 1277. dends, 46 A.L.R.2d 980. 

Right of bankrupt's creditors in unclaimed dividends, 4 Change in stock or corporate structure, or split or sub- 
A.L.R.2d 1435. - stitution of stock of corporation, as affecting bequest of 

Validity of cancellation of accrued dividends on pre- stock, 46A.L.R.3d 7. | 
ferred corporate stock, 8 A.L.R.2d 893. 18 C.J.S. Corporations §§ 293 to 304. 


53-11-45. Repealed. 


Repeals. — Laws 1983, ch. 304, § 73, repealed 53-11- relating to distributions from capital surplus, effective 
45 NMSA 1978, as enacted by Laws 1967, ch. 81, § 44, June 17, 1983. 


53-11-46. Liability of directors in certain cases. 


A. In addition to any other liabilities, a director who votes for or assents to any distribution 
contrary to the provisions of the Business Corporation Act or contrary to any restrictions contained 
in the articles of incorporation shall, unless the director complies with the standard provided in 
the Business Corporation Act for the performance of the duties of directors, be liable to the corpo- 
ration, jointly and severally with all other directors so voting or assenting, for the amount of the 
dividend which is paid or-the value of the distribution in excess of the amount of the distribution 
which could have been made without a violation of the provisions of the Business ee Act 
or the restrictions in the articles of incorporation. 

B. Any director against whom a claim is asserted under this section for the making of a distri- 
bution and who shall be held liable thereon, shall be entitled to contribution from the shareholders 
who accepted or received: any such distribution, knowing the distribution to have been made in 
violation of the Business Corporation Act, in proportion to the amounts received by them. 

C. Any director against whom a claim shall be asserted under or pursuant to this section shall 
be entitled to contribution from any other director who voted for or assented to the action upon 
which the claim is asserted and who did not comply with the standard provided in the Business 
Corporation Act for the performance of the duties of directors. 


History: 1953 Comp., § 51-24-45, enacted by Laws _< ° directors," deleted "jointly and severally" preceding "li- 


1967, ch. 81, § 45; 1975, ch. 64, § 23; 1983, ch. 304, § 40. able" and inserted "jointly and severally with all. other 
Compiler's notes. — This section is derived from Sec- ‘directors so voting or assenting," and near the end of 
tion 48 of the ABA Model Business Corporation Act. Subsection A substituted "distribution" for "assets which 
The 1983 amendment, effective June 17, 1983, redes- are distributed," deleted "dividend or" preceding "distri- 
ignated. former Paragraph (1) of Subsection A as present bution," and.substituted "made" for "paid or distributed"; 
Subsection A; deleted former Paragraphs (2) and (3) of ... substituted "making of a distribution" for "payment of a 
Subsection A and former Subsections B and C, which con- dividend or other distribution of assets of a corporation" 
cerned the liability of directors of a corporation who vote near the beginning of Subsection B; substituted "distri- 
for the illegal purchase of its own shares or for the illegal bution, knowing the distribution" for "dividend or assets, 
distribution of assets during liquidation, presumed as- knowing the dividend or distribution" near the middle of 
sent to actions taken by the board absent express dissent, Subsection B; and inserted "or pursuant to" near the be- 
and presumption of good faith reliance on financial state- ginning of Subsection C, substituted "any other director" 
ments; redesignated former Subsections D and E as pres- for "the other directors" near the middle of Subsection C, 
ent Subsections B and C, respectively; near the beginning and added "and who did not ... the duties of directors" at 
of Subsection A deleted "imposed by law upon directors the end of Subsection C. 
of a corporation" following "liabilities" and substituted "a 
director who votes for or assents to any distribution" for ANNOTATIONS 
"directors of a corporation who vote for or assent to the Forbidden distributions to stockholders defined. 
declaration of any dividend or other distribution of the as- So Ga clear that forbidden. distributions to, sharehold- 


sets of a corporation to its shareholders," near the middle 


ers out of capital surplus of a corporation of a portion of 
of Subsection A inserted "unless the director... duties of P P *P R 


its assets, in cash or profits, are those distributions to 
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shareholders of corporate property paid to the corporation Judgment in action by or against corporation as res ju- 

by the shareholders in excess of the capital stock liabil- dicata in action by or against stockholder or officer of cor- 

ity, which would render the corporation insolvent, would poration, 129 A.L.R. 1041. 

deprive preferential shareholders of accrued dividends Securities Exchange Act provision regarding liability 

to which they were entitled, or would reduce the corpora- of directors, officers, and principal stockholders for prof- 

tion's assets below the amount preferential shareholders its on short-swing speculation in corporation's stock, 40 

could claim in the event of involuntary liquidation. Di- A.L,.R.2d 1346, 67 A.L.R. Fed. 849, 86 A.L.R. Fed. 16. 

aconi v. New Cal Corp., 1982-NMCA-064, 97 N.M. 782, 643 Duty and liability of closely held corporation, its direc- 

P.2d 1234, tors, officers, or majority stockholders, in acquiring stock 
Law reviews. — For article, "1975 Amendments to the of minority shareholder, 7 A.L.R.3d 500. 

New Mexico Business Corporation Act," see 6 N.M:L. Rev. Liability of corporate directors or officers for negligence 

57 (1975). in permitting conversion of property of third persons by 
For article, "1983 Amendments to the New Mexico Busi- corporation, 29 A.L.R.3d 660. 

ness Corporation Act and Related Statutes," see 14.N/M.L. Duty of corporate directors to exercise "informed" judg- 

Rev. 371 (1984). ment in recommending responses to merger or tender of- 
Am. Jur. 2d, A.L.R. and C.J.S. referentest — 18B fers, 46 A.L.R.4th 887. 

Am. Jur. 2d Corporations §§ 1684 to 1896. Liability of shareholders, directors, and officers where 
Laches as affecting right of corporation or its stock- corporate business is continued after its dissolution, 72 

holders to relief against directors for violation of trust, 10 A.L.R.4th 419, 

A.L.R. 370. Liability of corporate director, officer, or employee for 
Liability of directors or officers of corporation for incur- tortious interference with corporation's contract with an- 

ring excessive debts, right of individual creditor to en- other, 72 A.L.R.4th 492. 

force, 43 A.L.R. 1147. 19 C.J.S. Corporations §§ 475 to 553. 


Right of creditor of corporation to maintain, action 
against directors or officers for mismanagement, 50 A.L.R. 
462. 


53-11-47. Provisions relating to actions by shareholders. 


A... No action shall be othog tata in this state by a shareholder in me right of a domestic or foreign 
corporation unless: 

(1) the plaintiff was a aareDiiies of record or the, beneficial owner of shares held by a 
nominee or the holder of voting trust certificates at the time of the transaction of which he com- 
plains, or his shares or his-beneficial ownership of shares held by a nominee or voting trust certifi- 
cates thereafter devolved upon him by operation of law from a person who was a holder-of record 
at such time; 

(2) the complaint be verified; and 

(3), the complaint alleges with particularity the efforts, if any, made by the plaintiff to ob- 
tain the action he desires from the directors and the reasons for his failure to obtain the action or 
for not making the effort. If the corporation undertakes an investigation upon receipt of a demand 
by plaintiff for action, or following commencement of suit, the court may stay:any action com- 
menced as the circumstances reasonably require. 

B. In any action hereafter instituted in the right of any domestic or foreign Soipehletiven by 
the person or persons described in the above paragraph, the court having jurisdiction, upon final 
judgment anda finding that the action was brought without reasonable cause, may require the 
plaintiff or plaintiffs to pay to the parties named as defendant the reasonable expenses, including 
fees of attorneys, incurred by them in the defense of such action. 

C.. An action authorized by this section shall not be discontinued; compromised or settled with- 
out approval by the court having jurisdiction of the action. If the court determines that the inter- 
est of the shareholders or of any class thereof will be substantially affected by the discontinuance, 
compromise or settlement, the court may direct that notice, by publication or otherwise, be given 
to the shareholders or any class thereof whose interests it determines will be so affected: 


History: 1953 Comp., § 51-24-45.1, enacted by Laws of shares held by a nominee or"; added Paragraphs (2) 
1975, ch. 64, § 24; 1983, ch. 304, § 41, and (3) of Subsection A; substituted "person or persons 
The 1983 ‘amendment, effective June 17, 1983, added described in the above paragraph" for "holder or holders 
"Provisions relating to" at the beginning of the catchline; of record of shares of such corporation or of voting trust 
designated part of former Subsection A as present Para- certificates therefor" near the beginning of Subsection B; 
graph (1) of Subsection A; in Paragraph (1) of Subsection A and added Subsection C. 
substituted "shareholder of record or the beneficial owner , 
of shares, held by a nominee or the holder" for "holder of ANNOTATIONS 


record of shares or," deleted "therefor" following "voting 


Standing to bri individual ion. — Wh 
trust certificates," and inserted "his beneficial ownership A insinagiecis Gh aene batiae: oo ‘ie 


plaintiffs and defendant were equal shareholders in a 
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closely held corporation; the corporation purchased resi- 
dential property were defendant could reside and run the 
corporate business; defendant made all payments on the 
purchase price of the residential property; the corporation 
ceased to operate, but the corporation was not dissolved 
and the assets were not divided among the shareholders; 
defendant, as president of the corporation, executed a deed 
conveying the residential property to defendant, and de- 
fendant took cash out of the residential property through 
the refinancing of the residential property, plaintiffs had 
standing to sue defendant individually for a breach of fi- 
duciary duty in the sale of corporate assets in violation of 
53-15-1 NMSA 1978. Clark v. Sims, 2009-NMCA-118, 147 
N.M. 252, 219 P.3d 20, cert. denied, 2009-NMCERT-009, 
147 N.M, 421, 224 P.3d 648. 

A stockholder who directly attacks the fairness or valid- 
ity of a merger alleges a direct injury to the stockholders, 
not the corporation, and has standing to pursue the share- 
holder’s direct claims. Rael v. Page, 2009-NMCA-123, 147 
N.M. 306, 222 P.3d 678, cert. denied, 2009-NMCERT-009, 
147 N.M. 421, 224 P.3d 648. 

Where plaintiff, who was a shareholder in a corpo- 
ration that had been merged out of existence, claimed 
that the merger was unfair and resulted in an unfair 
share price paid to shareholders because the directors 
of the corporation breached fiduciary duties by engaging 
in self-interested negotiations with potential buyers of 
the corporation, devaluing the corporation for personal 
gain, and conducting unfair and misleading voting pro- 
cesses, plaintiff alleged a direct injury to the sharehold- 
ers and plaintiff had standing to pursue plaintiff’s direct 
claims against the directors for damages. Rael v. Page, 
2009-NMCA-123, 147 N.M. 306, 222 P.3d 678, cert. denied, 
2009-NMCERT-009, 147 N.M. 421, 224 P.3d 648. 

Attorney's fees. — Where defendant and plaintiffs 
were equal shareholders in a closely held corporation and 
defendant transferred the corporation’s sole asset to de- 
fendant and took cash out of the asset through the refi- 
nancing of the asset, attorney’s fees were not recoverable 
by plaintiffs. Clark v. Sims, 2009-NMCA-118, 147 N.M. 
252, 219 P.3d 20, cert. denied, 2009-NMCERT-009, 147 
N.M. 421, 224 P.3d 648. 

Breach of fiduciary duty. — A fiduciary duty is a duty 
of utmost good faith, trust, confidence, and candor owed 
by a fiduciary such as a corporate officer to a beneficiary 
such as a shareholder, and involves a duty to act with the 


highest degree of honesty and loyalty toward another per- 


son and in the best interests of the other person; a breach 
of duties imposed by contract may also constitute a breach 
of the fiduciary duties of loyalty, good faith, inherent fair- 
ness and the obligation not to profit at the expense of the 
corporation. Jones v. Augé, 2015-NMCA-016, cert. denied, 
2015-NMCERT-001. 

Where appellant shareholder overpaid himself by hun- 
dreds of thousands of dollars, failed to inform other share- 
holders of bonuses paid to himself without appropriate 
basis, controlled the shareholder allocation sheets that the 
shareholders used to track their compensation, failed to in- 
form other shareholders of material facts and information 
relating to business and financial affairs, knowingly sub- 
mitted incorrect information about his bonuses at share- 
holder meetings, and knowingly and intentionally paid 
himself bonuses to the substantial economic detriment 
of the other shareholders and the corporation itself, there 
was sufficient evidence to support the district court’s deci- 
sion that appellee breached his fiduciary duties. Jones v. 
Augé, 2015-NMCA-016, cert. denied, '2015-NMCERT-001. 

Punitive damages for breach of fiduciary du- 
ties. — Punitive damages are appropriate when an actor 
willfully breaches fiduciary duties; where punitive dam- 
ages are requested, it must be determined whether the 
actor acted with a culpable mental state. Jones v. Augé, 
2015-NMCA-016, cert. denied, 2015-NMCERT-001. 
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Where appellant shareholder, without the knowledge of 
other shareholders, modified his shareholder employment 
agreement, putting in place a more generous deferred com- 
pensation package than the other shareholders, overpaid 
himself by hundreds of thousands of dollars, failed to in- 
form other shareholders of bonuses paid to himself with- 
out appropriate basis, controlled the shareholder allocation 
sheets that the shareholders used to track their compensa- 
tion, failed to inform other shareholders of material facts 
and information relating to business and financial affairs, 
knowingly submitted incorrect information about his bo- 
nuses at shareholder meetings, and knowingly and inten- 
tionally paid himself bonuses ‘to the substantial economic 
detriment of the other shareholders and the corporation it- 
self, the award of punitive damages was appropriate. Jones 
v, Augé, 2015-NMCA-016, cert. denied, 2015-NMCERT-001. 

Contract reformation is a remedy for fraud and 
may form the basis for an award of punitive dam- 
ages. — Contract reformation is an equitable remedy by 
which a court will modify a written agreement to reflect 
the actual intent of the parties, usually to correct fraud or 
mutual mistake in the writing; where a plaintiff has es- 
tablished a cause of action in equity and the wrongdoer’s 
misconduct is willful, wanton, malicious, reckless, fraudu- 
lent and in bad faith, punitive damages are allowable to 
do complete justice. Jones v. Augé, 2015-NMCA-016, cert. 
denied, 2015-NMCERT-001, 

Where appellant shareholder, without the knowledge of 
other shareholders, modified his shareholder employment 
agreement, putting in place a more generous deferred 
compensation package than the other shareholders, over- 
paid himself by hundreds of thousands of dollars, failed to 
inform other shareholders of bonuses paid to himself with- 
out appropriate basis, controlled the shareholder alloca- 
tion sheets that the shareholders used to track their com- 
pensation, failed to inform other shareholders of material 
facts and information relating to business and financial 
affairs, knowingly submitted incorrect information about 
his bonuses at shareholder meetings, and knowingly and 
intentionally paid himself bonuses to the substantial eco- 
nomic detriment of the other shareholders and the corpo- 
ration itself, appellees request to make all the shareholder 
agreements equal fell squarely within the definition of the 
equitable remedy of contract reformation, and the award 
of punitive damages was appropriate. Jones v. Augé, 
2015-NMCA-016, cert. denied, 2015-NMCERT-001, 

Standing for shareholder action. — The contem- 
poraneous ownership requirément also includes a con- 
tinuous ownership rule, requiring contemporaneous and 
continuous ownership of stock throughout the duration 
of litigation to maintain standing in a derivative action. 
White ex rel. Banes Co. Derivative Action v. Banes Co., 
1993-NMSC-078, 116 N.M. 611, 866 P.2d 339. 

Subsection B sanction appropriate if action 
"groundless." — The phrase "without reasonable cause" 
means "groundless", and the subjective standard should 
be used. Under this interpretation, for the plaintiff to be 
sanctioned with attorney's fees, a showing must be made 
that he or she subjectively knew at the time the suit was 
filed that the complaint was groundless. A "groundless" 
claim is one in which the allegations in the complaint 
are not in good faith discoverable through litigation. 
White ex rel. Banes Co. Derivative Action v. Banes Co,, 
19938-NMSC-078, 116 N.M. 611, 866 P.2d 339. 

Law reviews. — For article, "1975 Amendments to the 
New Mexico Business Corporation Act," see 6 N.M.L. Rev. 
57 (1975). 

Am, Jur, 2d, A.L.R. and C.J.S, references. — 19 Am. 
Jur. 2d Corporations §§ 2243 to 2252, 2272, 2326 to 2352, 
2487, 2491, 2495. 

Statute of limitations in stockholder's derivative suit 
against directors or officers, 123 A.L.R. 346. 

18 C.J.S. Corporations §§ 397 to 413, 
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53-11-48. Officers. 


Every corporation organized under the Business Corporation Act shall have officers, with titles 
and duties as shall be stated in the bylaws or in a resolution of the board of directors which is not 
inconsistent with the bylaws, and as ‘many officers as may be necessary to enable the corporation 
to sign instruments and stock certificates required under the Business Corporation Act. One of the 
officers shall have the duty to record the proceedings of the meetings of the members and directors 
in a book to be kept for that purpose. All officers and agents of the corporation, as between them- 
selves and the corporation, shall have the authority and perform the duties in the management of 
the corporation as provided in the bylaws or as determined by resolution of the board of directors 
not inconsistent with the bylaws. 


History: 1953 Comp., § 51-24-46, enacted by Laws Right of corporate officer to purchase corporate assets 
1967, ch. 81, § 46; 1989, ch. 385, § 2. from corporation, 24 A.L.R.2d 71, 

Compiler’ s notes. — This section is derived from Sec- Power of corporate officer or agent to hire employees for 
tion 50 of the ABA Model Business Corporation Act. life, 28 A.L.R.2d 929. 

The 1989 amendment, effective June 16, 1989, sub- Validity of contract between corporations as affected by 
stituted the present first and second sentences for the directors or officers in common, 33 A.L.R.2d 1060. 
former first. through third sentences, which read: "The of- Authority of officer to bind corporation as guarantor or 
ficers of a corporation shall consist of a president, one or surety, 34 A.L.R.2d 290, 
more vice presidents as may be prescribed by the bylaws, Authority of agent to endorse and transfer commercial 
a secretary and a treasurer, each of whom shall be elected paper, 37 A.L.R.2d 453. 
by the board of directors at the time and,in the manner Power of particular officer or agent of business corpora- 
prescribed by the bylaws. Other officers and assistant of- tion to bind it by.a donation to a charity or similar institu- 
ficers and agents deemed necessary may be elected or ap- tion, 50 A.L.R.2d 447. 
pointed by the board of directors or chosen in the manner Authority of president to subordinate corporation's 
prescribed by the bylaws. Any two or more offices may be claim, assignment, lien, or the like, 53 A.L.R,2d 1421. 
held by the same person, except the offices of president Authority of corporate officers to mortgage or pledge 
and secretary," corporate personal property, 62 A.L.R.2d 712. 

Power of secretary or treasurer of corporation: to.insti- 
ANNOTATIONS | tute litigation, 64 A.L.R.2d 900. 

Delegation of authority. — Directors may not only Duty and liability of closely held corporation, its direc- 
delegate authority to transact ordinary and routine busi- tors, officers, or majority stockholders, in acquiring stock 
ness, but also authority to transact business requiring of minority shareholder, 7 A.L.R.3d 500. 
the highest degree of judgment and discretion, Directors Financial inability of corporation to take advantage of 
cannot, however, delegate entire supervision and control business opportunity as affecting determination whether 
of the corporation, McKinney v. Gannett Co., 817 F.2d 659 corporate opportunity’ was presented, 16 A.L.R.4th 185, 
(10th Cir, 1987), Purchase of shares of corporation by director or officer as 

Am. Jur, 2d, A.L.R. and C.J.S. references, — 18B usurpation of “corporate opportunity," 16 A.L.R.4th 784, 
Am, Jur, 2d Corporations §§ 1341 to 1352, 1360 to 1364. Fairness to corporation where "corporate opportunity" is 

Informality of directors’ meetings as affecting election allegedly usurped by officer or director, 17 A.L.R.4th 479, , 
of officers, 64 A.L.R. 716. Liability of shareholders, directors, and officers where 

Power of president of corporation to have litigation in- corporate business is continued after its dissolution, 72 
stituted by it where a board of directors has failed or-re- A.L.R.4th 419, ’ 
fused to grant permission, 10 A.L.R.2d 701. Liability of corporate director, officer, or employee for 

Purchase of claims against corporation by officer tortious interference with corporation's contract with an- 
thereof, 13 A.L.R.2d 1172. | other, 72 A.L.R.4th 492. 


19 C.J.S. Corporations §§ 433 to 553. 


53-11-49. Removal of officers. 


Any officer or agent may be removed by the board of directors whenever in its judgment the best 
interests of the corporation will be served thereby, but such removal shall be without prejudice to 
the contract rights, if any, of the person removed. Election or yaad Bele of an officer or HB ices 
shall not of itself create contract rights. 


History: 1953 Comp., § 51-24-47, enacted by Laws was. not a removal within the meaning of this section. 
1967, ch. 81, § 47. McKinney v. Gannett Co., 660 F. Supp. 984 (D.N.M. 1981), 
Compiler's notes. —.This section is derived from Sec- appeal dismissed, 694 F.2d 1240 (10th Cir. 1982). 
tion 51 of the ABA Model Business Corporation Act. Subsequent ratification not curing breach. — Sub- 


sequent ratification by the board of directors of its re- 


ANNOTATIONS moval of an officer in breach of an employment. agreement 

Resolution held not to be removal. — A resolution could not cure the breach. McKinney v. Gannett Co., 660 F. 

suspending a newspaper executive during the period of Supp. 984 (D.N.M, 1981), appeal dismissed, 694 F. 2d 1240 
litigation between him and’the newspaper corporation (10th Cir. 4n82), 
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Contract rights of person not removed. — The un- 
derlying policy of this section giving precedence to con- 
tract rights implied that a former newspaper owner:who 
sued a successor newspaper corporation for breach of his 
contract with the corporation could maintain his contract 
rights, even though it was another officer who was re- 
moved without the former owner's permission. McKinney 
v. Gannett Co., 660 F. Supp. 984 (D.N.M. 1981), appeal dis- 
missed, 694 F.2d 1240 (10th Cir, 1982). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 18B 
Am. Jur. 2d Corporations §§ 1427 to 1444. 
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Construction, application and effect of statute empow- 
ering removal of officer, agent or employee * pleasure, 
111 A:L.R. 894: 

Removal by court of director or officer of nrivate corpo- 
ration, 124 A.L.R. 364. 

Bylaw authorizing removal of officer at any time as af- 
fecting contract of employment for Specified period, 145 
A.L.R.312., 

"Golden pardeliixtel defense to hostile corporate take- 
over, 66 A.L.R.4th 138. 

19 C.J.S. Corporations §§ 454 to 457. 


Directors! power to remove officers or fellow directors, 
63 A.L.R. 776. 


53-11-50. Books and records; financial reports to shareholders; 
examination of records. 


A... Each corporation shall keep correct and complete books and records of account and shall 
keep minutes of the proceedings of its shareholders and board of directors, and shall keep at its 
registered office or principal place of business, or at, the office of its transfer agent or registrar, a 
record of its shareholders, giving the names and addresses of all shareholders and the number and 
class of the shares held by each. Any books, records and minutes may be in written form or in any 
other form capable of being converted into written form within a reasonable time. 

B. ‘Any person who shall have been a holder of record of shares or of voting trust certificates 
therefor at least six months immediately preceding his demand or who shall be the holder of 
record of, or the holder of record of voting trust certificates for, at least five percent of all the 
outstanding shares of the corporation, upon written demand stating the purpose thereof, may 
examine, in person, or by agent or attorney, at any reasonable time or times, for any proper pur- 
pose; its relevant books and records of account, minutes and record of shareholders and make ex- 
tracts therefrom. Any officer or agent who, or a corporation which, shall refuse to allow any such 
shareholder or holder of voting trust certificates, or his agent or attorney, to examine and make 
extracts from its books and records of account, minutes and record of shareholders, for any proper 
purpose, shall be liable to the shareholder or holder of voting trust certificates in a penalty of ten 
percent of the value of the shares owned by the shareholder, or in respect of which such voting 
trust certificates are issued, in addition to any other damages or remedy afforded him by law. It 
shall be a defense to any action for penalties under this section that the person suing therefor 
has, within two years: 

(1) sold or offered for sale any list of shareholders or of holders of voting trust certificates 
for shares of the corporation or any other corporation; 

(2) aided or abetted any person in procuring any list of shareholders or of holders of voting 
trust certificates for any such purpose; | 

(3) improperly used any information secured through any prior examination of the books 
and records of account, or minutes, or records of shareholders or of holders of voting trust certifi- 
cates for shares of the corporation or any other corporation; or | 

(4). not acted in good faith or for a proper purpose in making his demand. 

C. Nothing in this section shall impair the power of any court of competent jurisdiction, upon 
proof by a shareholder or holder of voting trust certificates of proper purpose, irrespective of the 
period of time during which the shareholder or holder of voting trust certificates shall have been 
a shareholder of record or a holder of record of voting trust certificates, and irrespective of the 
number of shares held by him or represented by voting trust certificates held by him, to compel the 
production for examination by the shareholder or holder of voting trust certificates of the books 
and records of account, minutes and record of shareholders of a corporation. 

D. Each corporation shall provide its shareholders access to at least a balance sheet as of the 
end of each taxable year and a statement of income for such taxable year, if the corporation pre- 
pares such financial statements for such taxable year for any purpose. Such financial statements 
may be consolidated statements of the corporation and one or more of its subsidiaries, but shall 
not be: required to include the statements' supporting data or information. 
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History: 1953 Comp., § 51-24-48, enacted by Laws 
1967, ch. 81, § 48; 1975, ch. 64, § 25; 1983, ch. 304, § 42. 

Compiler's notes. — This section is derived from Sec- 
tion 52 of the ABA Model Business Corporation Act. 

The 1983 amendment, effective June 17, 1983, added 
"Financial reports to shareholders; examination of re- 
cords" at the end of the catchline, deleted "has" at the 
beginning of Paragraphs (2) and (3) of Subsection B, sub- 
stituted "not acted" for "was not acting” at the beginning 
of Paragraph (4) of Subsection B, and substituted present 
Subsection D for former Subsection D, which concerned 
similar subject matter. 


ANNOTATIONS 


Section is not a limitation or abrogation of the 
common-law right of inspection and is sometimes 
described as an extension or even an enlargement of the 
right as recognized under the common law. Schwartzman 
v. Schwartzman Packing Co., 1983-NMSC-010, 99 N.M. 
436, 659 P.2d 888. 

Shareholder's right to examine books and re- 
cords under this section is not unlimited. — The 
right of examination must be exercised at reasonable and 
proper times, Schwartzman v. Schwartzman Packing Co., 
1983-NMSC-010,.99 N.M. 436, 659 P.2d 888. 

Discretion vested in court to control right of exami- 
nation. — A trial court must of necessity have some discre- 
tion in determining when and in what manner the right of 
examination should be exercised. Schwartzman v. Schwartz- 
man Packing Co., 1983-NMSC-010, 99 N.M. 436, 659 P.2d 
888. 

Imposition of penalty under Subsection B is 
also within trial court's discretion. Schwartzman v. 
Schwartzman Packing Co., 1988-NMSC- 010, 99 N.M. 436, 
659 P.2d 888. 

Members of non-stock, nonprofit corpora- 
tions have the right to inspect the corporation's books 


§3-11-51. Shares held for account. 
A. 
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and records. Schein v. N. Rio Arriba Elec. Coop., Inc., 
1997-NMSC-011, 122 N.M. 800, 932 P.2d 490. 

Law reviews. — For article,"1975 Amendments to the 
New Mexico Business Corporation Act," see 6 N.M.L. Rev. 
57 (1975). 

For article, "1983 Amendments to the New Mexico Busi- 
ness Corporation Act and Related Statutes," see 14 N.M.L. 
Rev. 371 (1984). 

Annual Survey of New.Mexico Corporate Law, see 17 
N.M.L. Rev. 253 (1987). 

For note, "Corporate Law — Formulating:and Applying 
a ‘Proper Purpose' Analysis to a Books & Records Inspec- 
tion Request — Schein v. N. Rio Arriba Elec. Coop., Inc.," 
see 28 N.M.L. Rev. 133 (1998). 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 18A 
Am. Jur. 2d Corporations §§ 333 to.422. 

Jurisdiction of action involving inspection of books of 
foreign: corporation, 18 A.L.R. 1399, 89 A.L.R. 736, 155 
A.L.R. 1231, 72 A.L.R.2d 1211. 

Stockholder's right to inspect books and records of cor- 
poration, 22 A.L.R. 24, 43 A.L.R. 788, 59 A.L.R.°1373, 80 
A.L:R. 1502, 174 A.L.R. 262, 15 A.L.R.2d 11. 

Creditor's right to inspect books and records under con- 
stitutional or statutory provision relating specifically to 
corporations, 35 A.L.R. 752. 

Power of equity to appoint receiver at instance of stock- 
holder, because of refusal of officers to permit inspection 
of books, 43 A.L.R. 977, 46 A.L.R. 976, 62 A.L.R. 411, 77 
A.L.R. 861, 98 A.L.R. 1264. 

Right of stockholder or creditor to inspect record of cor- 
poration in hands of receiver, 92 A.L.R. 1047, 

Form, particularity, and manner of designation required 
in subpoena duces tecum for production of corporate 
books, records, and documents, 23 A.L.R.2d 862. 

What corporate documents are subject to shareholder's 
right of inspection, 88 A.L.R.3d 663. 

18 C.J.S. Corporations §§ 110, 332 to 338. 


If the articles of incorporation or the bylaws so provide, the board of directors may adopt 


by resolution a procedure whereby a shareholder of the corporation may certify in writing to the 
corporation that all or a portion of the shares registered in the name of such shareholder are held 
for the account of a specified person or persons. The resolution shall set forth: 

(1) the types or groups of shareholders who may certify; 

(2) the purpose or purposes for which the certification may be made; 

(3) ‘the form of certification and information to be contained therein; 

(4) the deadline, if any, within which the certification must be received by the corporation; and 

(5) such other provisions with respect to the procedure as are deemed necessary or desirable. 

B. Upon receipt by the corporation of a certification complying with the procedure, the persons 

specified in the certification shall be deemed, for the purpose or purposes set forth in the certifica- 
tion, to be the holders of record of the number of shares specified in place of the shareholder mak- 


ing the certification. 


History: 1953 Comp., § 51-24-49, enacted by Laws 
1975, ch. 64, § 26. 


ARTICLE 12 


Business Corporations; Formation of Corporations 


Sec. 

53-12-1, Incorporators. 

53-12-2. Articles of incorporation. 

§3-12-3. Filing of articles of incorporation. 
§3-12-4, Effect of incorporation, 
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.One or more persons or a domestic or foreign corporation may act as incorporator of a corpora- 
tion by signing and delivering an original and a copy, which may be a photocopy of the original 
after it was signed or a photocopy that is conformed to the original, to the commission [secretary of 
state] of articles of incorporation for the corporation. 


History: 1953 Comp., § 51-25-1, enacted by Laws 
1967, ch. 81, § 49; 2003, ch. 318, § 34, 

Bracketed material. — The bracketed material was 
inserted by the:eompiler and is not part.of the law. 

Laws 2013, ch. 75, § 9 provided that as of July 1, 2013, 
the secretary of state, pursuant to N.M. const., Art. 11, 
§ 19, shall assume responsibility for chartering corpora- 
tions as provided by law, including the performance of the 
functions of the former corporations bureau of the public 
regulation commission, and that except for Subsection D 
of 53-5-8 NMSA 1978, references to the "public regulation 
commission’, "state corporation commission" or "commis- 
. sion" shall be construed to be references to the secretary 
of state. See 8-4-7 NMSA 1978. 


53-12-2. Articles of incorporation. 


A. The articles of incorporation shall set forth: 


Compiler's notes. — This section is derived from Sec- 
tion 53 of the ABA Model Business Corporation Act. 

The 2003 amendment, effective July 1, 20038, deleted 
"or incorporators" following "act as incorporator" and sub- 
stituted "an original and a copy, which may be a photo- 
copy of the original after it was signed or a photocopy that 
is conformed to the original" for "in duplicate" following 
"signing an delivering". 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references, — 18A 
Am. Jur, 2d Corporations §§ 189, 190. 

Liability of attorney for improper or ineffective incorpo- 
ration of client, 40 A,L.R.4th 535. 

18 C.J.S. Corporations § 25 et seq. 


(1) the name of the corporation and, if different, the name under which it proposes to 


transact business in New Mexico; 


(2) the period of duration, if other than perpetual; 

(3) the purpose for which the corporation is organized, which may include the transaction of 
any lawful business for which corporations may be incorporated under the Business Corporation Act; 

(4) the aggregate number of shares that the corporation has authority to issue and, if the 
shares are to be divided into classes, the number of shares of each class; 

(5) if the shares are to be divided into classes, the designation of each class and a state- 
ment of the preferences, limitations and relative rights in respect of the shares of each class; 

(6) if the corporation is to issue the shares of any preferred or special class in series, the 


designation of each series and a statement of the variations in the relative rights and preferences 
as between series, insofar as they are to be fixed in the articles of incorporation and a statement 
of any authority to be vested in the board of directors to establish series and fix and determine the 
variations in the relative rights and preferences as between series; 
(7) any provision limiting or denying to shareholders the preemptive right to acquire unissued 
shares or securities convertible into such shares or carrying a right to subscribe to or acquire shares; 
(8). the address of its initial registered office and the name of its initial SERIES agent at 
the address; 
- (9) the names and addresses of the persons who have consented to serve as directors until 
the first annual meeting of shareholders or until their successors are elected and qualify; and 
(10) the name and address of each incorporator. 
B. In addition to provisions required therein, the articles of incorporation may ate contain 
provisions not inconsistent with law regarding: , 
(1) the direction of the management of the business and the regulation of the affairs of the 
corporation; 
(2) the definition, limitation and regulation of the powers of the corporation, the directors and 
the shareholders, or any class of the shareholders, including restrictions on the transfer of shares; 
(3) the minimum consideration for any authorized shares or class of shares; and 
(4) any provision that, under the Business Corporation Act, is required or permitted to be 
set forth in the bylaws. 
C. It is not necessary to set forth in the articles of incorporation any of the corporate powers 
enumerated in the Business Corporation Act. 
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D. The articles of incorporation may set forth any provision that the incoxpotasors elect to set 
forth for the regulation of the internal affairs of the corporation. 

E. The articles of incorporation may provide that a director shall not be personally liable to 
the corporation or its shareholders tor monetary damages for breach of fiduciary as asa shieyien 
unless: 

(1) the director has breached or failed to perform the duties of the director's office in com- 
pliance with Subsection B of Section 53-11-35 NMSA 1978; and 
(2) the breach or failure to perform constitutes: lesa: | 

(a) negligence, willful misconduct or recklessness in the case of a director who has 
either an ownership interest in the corporation or receives as a'director or as an employee of the 
corporation compensation of more than two thousand dollars ae 000) from the corporation in any 
calendar year; or 

(b) willful misconduct o or recklessness in the case of a director who does not have an 
ownership interest in the corporation and does not receive as director or as an employee of the 
corporation pompeneatian of more than two thousand; dollars ($2,000) from the corporation in any 
calendar year. 

Such a provision in the articles of incorpeistidn shall, however, only eliminate fai li- 
ability of a director for action taken as a director or any failure to take action as a director at meet- 
ings of the board of directors or of a committee of the board of directors or by virtue of action of the 
directors without a meeting pursuant to Section 53-11-43 NMSA 1978, on or after the date when 


such provision in the articles of incorporation becomes effective. v 


History: 1953 Comp., § 51-25-2, enacted by Laws 
1967, ch. 81, § 50; 1975; ch. 64, § 27; 1983, ch. 304, § 43; 
1987, ch. 238, § 12; 1988, ch. 39, § 1; 1991, ch. 170, § 7; 
1998, ch. 318, § 3; 2003, ch. 318, § 35; 2021, ch. 68, § 4. 

Compiler's notes. — This section is derived from Sec- 
tion 54 of the ABA Model Business Corporation Act. 

The 2021 amendment, effective July 1, 2021, required 
articles of incorporation to include any name under which 
the corporation proposes to transact business in New 
Mexico if different than the corporate name; and in Sub- 
section A, Paragraph A(1), after "corporation", added "and, 
if different, the name under which it proposes to transact 
business in New Mexico". 

The 2003 amendment, effective July 1, 2003, substi- 


tuted "that the corporation has" for "which the corpora-. 


tion shall have" following "number of shares" in Para- 
graph A(4); deleted "the number of directors constituting 
the initial board of directors and" at the beginning Para- 
graph A(9); deleted "in his capacity" following "corpora- 
tion or receives" in Subparagraph E(2)(a); and deleted "in 
his capacity" following "does not receive" in Subparagraph 
E(2)(b). 

The 1993 amendment, effective June 18, 19938, in Sub- 
section A(9), substituted "have consented" for "are" and 
deleted "and include a statement that an affidavit signed 
by each director stating that he consents to being a direc- 
tor is on file with the corporation" from the end. 

The 1991 amendment, effective January 1, 1992, in 
Subsection A, added "and include a statement that an af- 
fidavit signed, by each director stating that he consents 
to being a director is on file with the corporation" at the 
end of Paragraph (9) and made minor stylistic changes i in 
Paragraphs (3) and (6). 


ANNOTATIONS 


Amendment requiring consent of decedent share- 
holder's heirs. — Amendment of the articles of incorpora- 
tion, placing restrictions on the transfer of shares, did not 
affect shares which were due heirs of a decedent share- 
holder, in the absence of consent and any opportunity to 


- participate in the decision to amend the articles and adopt 


the restrictions. Lett v. Westland Dev. Co., 1991-NMSC-069, 
112 N.M, 327, 815 P.2d 623. 

Law reviews. — For article, "1975 Amendments to the 
New Mexico Business Corporation Act," see 6 N.M.L. Rev. 
57 (1975), 

For article, "1983 Amendments to the New Mexico Busi- 
ness Corporation Act and Related Statutes," see 14 N.M.L, 
Rev. 871 (1984). 

Annual Survey of New Mexico Corporate Law, see 17 
N.M.L. Rev. 253 (1987). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 18A 
Am, Jur. 2d Corporations §§ 199 to 206. 

Validity of restriction on transfer of stock in articles of 
incorporation, 65 A.L.R, 1159, 61 A.L.R.2d 1318. 

Validity and construction of corporate articles or bylaws 
relating to stock held by one retiring from corporate office 
or employment, 66 A.L.R. 1295. 

Conclusiveness of charter as regards character, kind or 
purposes of corporation, 119 A.L.R. 1012. 

Conclusiveness, as regards venue, of designation in in- 
corporation papers of place of business, 175 A.L:R. 1092. 

Construction and effect of corporate articles, charter, or 
bylaws limiting duration or maturity of its indebtedness, 
55 A.L.R.2d 949, 

18 C.J.S, Corporations § 25 et seq. 


53-12-3. Filing of articles of incorporation. 


A. An original of the articles of incorporation together with a copy, which may be signed, photo- 
copied or conformed, and a statement executed by the designated registered agent acknowledging 
acceptance of the appointment by the filing corporation as its registered agent, if the agent is an 
individual, or a statement exectited by an authorized officer of a corporation that is the designated 
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registered agent in which the officer acknowledges the corporation's acceptance of the appoint- 
ment by the filing corporation as its registered agent, if the agent is a corporation, shall be deliv- 
ered to the commission [secretary of state]. If the commission [secretary of state] finds that the 
articles of incorporation and the statement conform to law, it shall, when all fees have been paid: 

(1) endorse on the original and copy the word "filed" and the month, day and year of the 
filing thereof; 

(2) file the original and the statement in its office; and 

(3) issue a certificate of incorporation to which it shall affix the file-stamped copy. 

B. The certificate of incorporation, together with the file-stamped copy of the articles of incor- 

poration affixed to it, shall be returned by the commission [secretary of state] to the incorporators 
or their representative. 


History: 1953 Comp., § 51-25-3, enacted by Laws The 2001 amendment, effective July 1, 2001, substituted 
1967, ch. 81, § 51; 1977, ch. 103, § 12; 2001, ch. 200, § "statement" for "affidavit" throughout the section; in Subsec- 
51; 2003, ch. 318, 8 36. tion A, substituted "An original of the articles of incorpora- 

Bracketed material. — The bracketed material was tion together with a copy, which may be signed, photocopied 
inserted by the compiler and is not part of the law. or conformed" for "Duplicate originals of the articles of incor- 

Laws 2013, ch. 75, § 9 provided that as of July 1, 2013, poration", substituted "an authorized officer" for "the presi- 
the secretary of state, pursuant to N.M. const., Art. 11, dent or vice president" substituted "the original and copy" for 
§ 19, shall assume responsibility for chartering corpora- "each of the duplicate originals" in Paragraph (1), substituted 
tions as provided by law, including the performance of the "file the original" for "file one of the duplicate originals" in 
functions of the former corporations bureau of the public Paragraph (2), substituted "file-stamped copy" for "other du- 
regulation commission, and that except for Subsection D plicate original" in Paragraph (3); and in Subsection B, sub- 
of 53-5-8 NMSA 1978, references to the "public regulation stituted "file-stamped copy" for "duplicate original". 


commission", state corporation commission" or "commis- 
sion" shall be construed to be references to the secretary 
of state. See 8-4-7 NMSA 1978. 

Compiler's notes. — This section is derived from Sec- 
tion 55 of the ABA Model Business Corporation Act. 


ANNOTATIONS 


No requirement to file with county clerks. — No 
requirement exists in this provision for filing or recording 
articles of incorporation, or amendments, with the county 


The 2003 amendment, effective July 1, 2003, in Sub- clerks, 1968 Op. Att'y Gen. No, 68-108. 
section A, deleted "and franchise taxes" following "when Am. Jur. 2d, A.L.R. and CJ.S. references. — 18A 
all fees". Am. Jur. 2d Corporations §§ 208 to 213. 


18 C.J.S. Corporations § 39, 


53-12-4. Effect of incorporation. 


Unless the commission [secretary of state] disapproves pursuant to Subsection A of Section 53- 
18-2 NMSA 1978, upon delivery of the articles of incorporation to the commission [secretary of 
state], the corporate existence shall begin, and the certificate of incorporation shall be conclusive 
evidence that all conditions precedent required to be performed by the incorporators have been 
complied with and that the corporation has been incorporated under the Business Corporation 
Act, except as against this state in a proceeding to cancel or revoke the certificate of incorporation 
or for involuntary dissolution of the corporation. 


History: 1953 Comp., § 51-25-4, enacted by Laws catchline and substituted "Unless the commission... to 
1967, ch. 81, § 52; 1983, ch. 304, § 44. the commission," for "Upon the issuance of the certificate 
Bracketed material. — The bracketed material was of incorporation," at the beginning of the section. 
inserted by the compiler and is not part of the law. 
Laws 2018, ch. 75, § 9 provided that as of July 1, 2013, . ANNOTATIONS 
the secretary of state, pursuant to N.M. const., Art. 11, Statutory conditions to be met after incorpora- 
§ 19, shall assume responsibility for chartering corpora- tion are conditions subsequent. — Statutory condi- 
tions as provided by law, including the performance of the tions to the right to engage in business, to be performed 
functions of the former corporations bureau of the public after the corporation has been formed, are conditions sub- 
regulation commission, and that except for Subsection D sequent, and while noncompliance therewith may give the 
of 53-5-8 NMSA 1978, references to the "public regulation state a right to proceed to forfeit the franchise, such non- 
commission , ‘state corporation commission’ or “commis- compliance in the absence of such proceeding does not in 
sion" shall be construed to be references to the secretary anywise affect the legal existence of the corporation. Scott 
of state, See 8-4-7 NMSA 1978, Graphics, Inc. v, Mahaney, 1976-NMCA-038, 89.N.M. 208, 
Compiler's notes. — This section is derived from Sec- 549 P-2d 623. cert. denied, 89 N.M. 322. 551 P.2d 1369. 
tion 56 of the ABA Model Business Corporation Act. Law reviews. — Annual Survey of New Mexico Corpo- 
Cross references. — For definition of "commission," rate Law, see 17 N.MLL. Rev. 253 (1987). 
see 53-11-2L NMSA 1978. Am. Jur, 2d, A.L.R. and C.J.S. references. — 18 Am. 
The 1983 amendment, effective June 17, 1983, deleted Jur, 2d Corporations § 67. 
"issuance of certificate of" preceding "incorporation" in the 18 C.J.S: Corporations §§ 46 to 61. 
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53-12-5. Organization meeting of directors. 


After the issuance of the certificate of incorporation, an organization meeting of the;board of 
directors named in the articles of incorporation shall be held, either within or without this state, 
at the call of a majority of the directors named in the articles of incorporation, for the purpose of 
adopting bylaws, electing officers and the transaction of other business as may come before the 
meeting. The directors calling the meeting shall give at least three days’ notice thereof by mail to 
each director so named, stating the time and place of the meeting. 


History: 1953 Comp., § 51-25-6, enacted by Laws 
1967, ch. 81, § 54; 1975, ch. 64, § 28. 

Compiler's notes. — This section is derived from Sec- 
tion 57 of the ABA Model Business Corporation Act. 


ANNOTATIONS 


Law reviews. — For article, "1975 Amendments to the 
New Mexico Business Corporation Act," see 6 N.M.L. Rev. 


57 (1975). 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 18A 
Am, Jur. 2d Corporations §§ 220, 221. 


53-12-6. Repealed. 


Repeals, — Laws 1993, ch. 318, § 6 repealed 53-12-6 
NMSA 1978, as enacted by Laws 1991, ch. 170, § 8, requir- 
ing any person elected or appointed to a board of directors 
to file an affidavit with the corporation stating that he 


consents to be a member of the board of directors, effec- 
tive June 18, 1993. For provisions of former section, see 
the 1992 NMSA 1978 on NMOneSource.com. 


53-12-7. Designation as a benefit corporation; requirements; standard 
of conduct. 


A. A corporation, including a professional corporation, may elect to be designated:as a benefit 
corporation. A professional corporation that elects to be designated as a benefit corporation does 
not violate the provisions of Section 53-6-5 NMSA 1978. A provision of the articles of incorporation 
or bylaws of a benefit corporation shall not limit, conflict with or supersede the provisions of this 
section. A corporation that elects to be designated as a benefit corporation: 

(1) shall include a statement in the corporation's articles of incorporation that the corpora- 
tion is a benefit corporation; 

(2) in addition to the purpose for which the corporation is organized pursuant to Para- 
graph (3) of Subsection A of Section 53-12-2 NMSA 1978, shall have a purpose to create through 
its business and operations the general public benefit of a positive impact on society and the en- 
vironment, taken as a whole, that is material taking into consideration the corporation's size and 
the nature of its business; 

(3) may identify in the corporation's articles of incorporation that it has a purpose to cre- 
ate a specific public benefit of a positive effect on one or more communities or categories of persons, 
other than shareholders solely in their capacity as shareholders, or on the environment, including 
effects of an artistic, charitable, economic, educational, cultural, literary, medical, religious, social, 
ecological or scientific nature; 

(4) shall prepare and provide to shareholders a benefit report annually that: 

(a) describes the corporation's progress in achieving its general public benefit pur- 
pose and any specific public benefit purpose stated in the articles of incorporation; 

(b) describes the process and rationale for selecting or changing the third-party stan- 
dard used to measure achieving the general public benefit or a specific public benefit; 

(c) assesses the overall social and environmental performance of the benefit corpora- 
tion against a third-party standard; 

(d) identifies each member of the board of directors and the duties and compensation 
as a director; provided that the benefit corporation may omit information regarding director com- 
pensation and financial or proprietary information from the benefit report that is made public; 
and 

(e) diselduable any den détionl with the entity that established the third-party standard 
used to assess the general public benefit or a specific public benefit; and 
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(5) shall publish the benefit report on the public portion of its internet website, if any, or 
provide a copy free of charge to any person that requests the benefit report. 

B. When performing and discharging the duties of a director set forth in Section 53-11-35 
NMSA 1978, a director of a benefit corporation, in determining what that director reasonably 
believes to be in, or not opposed to, the best interests of the benefit corporation, shall take into 
consideration: 

(1) the interests of the benefit corporation's shareholders, employees, workforce and cus- 
tomers as beneficiaries of the general public benefit or a specific public benefit; 

(2) community and societal factors; 

(3) the local and global environment; 

(4) the short-term and long-term interests of the benefit corporation, including benefits 
that may accrue to the benefit corporation from its long-term plans and the possibility that these 
interests may be best served by the continued independence of the benefit corporation; and 

(5) the ability of the benefit corporation to accomplish its general public benefit purpose 
and any specific public benefit purpose stated in the corporation's articles of incorporation. 

C. A director of a benefit corporation is not required to give priority to the interests of a par- 
ticular person or group listed in Subsection B of this section over the interests of any other person 
or group unless the benefit corporation has stated in its articles of incorporation the intention to 
give priority to certain interests related to its UO ae of the general public benefit or a 
specific public benefit. 

D. An officer of a benefit corporation shall consider the eases and factors listed in Subsec- 
tion B of this section if the officer: 

(1) has the discretion to act with respect to a matter; and 

(2) reasonably believes that the matter may have a material effect in adhieving the cor- 
poration's general public benefit purpose or any specific public benefit purpose identified in the 
articles of incorporation. 

EK. The board of directors of a publicly traded corporation designated as a benefit corporation 
shall elect an independent director who shall prepare the benefit steal Any other corporation 
may designate a director or officer to prepare the benefit report. 

F. A benefit corporation shall not be liable for monetary damages pursuant to this section for 
any failure to pursue or create general public benefit or a specific public benefit: 

G. Aclaim or action against a benefit corporation for failure to pursue or create general public 
benefit or a specific public benefit as set forth in the articles of incorporation, or a violation of any 
obligation, duty or standard of conduct pursuant to this section, may only be commenced or main- 
tained by the benefit corporation or on behalf of the corporation in a derivative lawsuit by: 

(1) a person or group of persons that, at the time of the action or inaction that gave rise to 
the complaint, owned beneficially or of record at least two percent of the total number of shares or 
of a class of shares; 

(2) a director of the benefit corporation; 

(3) a person or group of persons that, at the time of the action or inaction that gave rise to 
the complaint, owned beneficially or of record five percent or more of the outstanding equity inter- 
ests in an entity of which the benefit corporation is a subsidiary; or: 

(4) other op ras as es in the articles of incorporation or bylaws of ie) benefit. cor- 
poration. 

H. The amendments to ie ops ein of inhobouedtion that relate to the designation or termina- 
tion of the designation of the benefit corporation or the general public benefit or a specific public 
benefit of the corporation shall only be adopted upon receiving the affirmative vote of the holders 
of a two-thirds' majority of the shares entitled to vote, unless any class of shares is entitled to vote 
as a class, in which event,.the proposed amendment shall be adopted upon receiving the affirma- 
tive vote of the holders of a two-thirds' majority of the shares of each sae of shares entitled to 
vote as aclass and of the total shares entitled to vote. 

» I. A benefit corporation may terminate its designation as a benefit corporation by amending 
its articles of incorporation to delete-the requirements of Paragraphs (1) and (2) of Subsection A of 
this section. The'termination of the meslanekaa shall be effective upon ies pick de of the amend- 
ment. 
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History: Laws 2020, ch. 61, § 1, IV, § 23, was effective May 20, 2020, 90 days after adjourn- 

Effective dates. — Laws 2020, ch. 61 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 

Business Corporations; Amendment of Articles 
of Incorporation 

Sec. Sec. 
§3-18-1. Right to amend articles of incorporation. .§3-18-6. Effect of devtibcate of amendment. 
§3-13-2. Procedure to amend articles of incorporation. 53-13-7, Restated articles of incorporation. 
§8-13-3. Class voting on amendments. §8-13-8, Amendment of articles of incorporation in reor- 
53-13-4. Articles of amendment. ganization proceedings. 
§3-13-5, Filing of articles of amendment. 53-13-9 to 53-13-12. Repealed. 


53-13-13. Procedure for share exchange. 


53-13-1. Right to amend articles of incorporation. 


A. corporation may amend its articles of incorporation from time to time in as many respects as 
may be desired, so long as its articles of incorporation, as amended, contain only such provisions as 
might be lawfully contained in original articles of incorporation at the time of making the amend- 
ment and, if a change in shares or the rights of shareholders, or an exchange, reclassification or 
cancellation of shares or rights of shareholders is to be made, provisions as may be necessary to 
effect the change, exchange, reclassification or cancellation. In particular, and without limitation 
upon the general power of amendment, a corporation may amend its articles of incorporation from 
time to time to: 

A. change its corporate name and, if different, include any name under which it proposes to 
transact business in New Mexico; 

B. change its period of duration; 

C,. change, enlarge or diminish its corporate purposes; 

D. increase or decrease the aggregate number of shares or shares of any class that the corpora- 
tion has authority to issue; 

E. provide or eliminate any provision with respect to the minimum consideration for any 
shares or class of shares; 

F. exchange, classify, reclassify or cancel all or any part of its shares, whether issued or unis- 
sued; 

G. change the designation of all or any part of its shares, whether issued or unissued, and to 
change the preferences, limitations and relative rights in podilaa of all or any part of its shares, 
whether issued or unissued; 

H. change the shares of any class, whether issued or ai deueA, into a different number of 
shares of the same class or into the same or a different number of shares of other classes; 

I. create new classes of shares having rights and preferences, either prior and superior or sub- 
ordinate and inferior, to the shares of any class then authorized, whether issued or unissued; 

J. cancel or otherwise affect the right of the holders of the shares of any class to receive divi- 
dends that have accrued but have not been declared; 

K.. divide any preferred or special class of shares, whether issued or unissued, into series and 
fix and determine the designation of the series and the variations in the relative rights and prefer- 
ences as between the shares of the series; 

L. authorize the board of directors to establish, out of authorized but ha eatitad shares, series of 
any preferred or special class of shares and fix and determine the relative rights and preferences 
of the shares of any series so established; 

M. authorize the board of directors to fix and depen the relative rights and preferences 
of the authorized but unissued shares of series theretofore established in respect of which either 
the relative rights and preferences have not been fixed and determined or the relative rights and 
preferences theretofore fixed and determined are to be changed; ren 
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N. revoke, diminish or enlarge the authority of the board of directors to establish series out of 
authorized but unissued shares of any preferred or special class and fix and determine the relative 
rights and preferences of the shares of any series so established; or 

O. limit, deny or grant to shareholders of any class the preemptive right to acquire additional 
shares of the corporation, whether then or thereafter authorized. 


History: 1953 Comp., § 51-26-1, enacted by Laws 
1967, ch. 81, § 55; 1983, ch. 304, § 45; 2021, ch. 68, § 5. 

Compiler's notes. — This section is derived from Sec- 
tion 58 of the ABA Model Business Corporation Act. 

The 2021 amendment, effective July 1, 2021, pro- 
vided that a corporation may amend its articles of in- 
corporation to include any name under which the cor- 
poration proposes to transact business in New Mexico if 
different than the corporate name; and in Subsection A, 
after "corporate name", added "and, ifi different, include 
any name under which it proposes to transact business 
in New Mexico". 

The 1983 amendment, effective June 17, 1983, re- 
wrote Subsection E, which formerly read "increase or de- 
crease the par value of the authorized shares of any class 
having a par value, whether issued or unissued," deleted 
former Subsection H, relating to changing shares with par 
value into shares without par value and vice versa, re- 
designated former Subsection I as present Subsection H, 
deleted "and whether with or without par value" preced- 
ing "into a different number" and deleted "either with or 
without par value" preceding "of other classes" in Subsec- 


Subsections I to O, respectively, and deleted "or treasury" 
preceding "shares" in Subsection O. 


ANNOTATIONS 


Consent of heirs of decedent shareholder. — 
Amendment of the articles of incorporation, placing re- 
strictions on the transfer of shares, did not affect shares 
which were due heirs of a decedent shareholder, in the ab- 
sence of consent and any opportunity to participate in the 
decision to amend the articles and adopt the restrictions. 
Lett v, Westland Dev. Co,, 1991-NMSC-069, 112 N.M. 327, 
815 P.2d 623. 

Law reviews. — For article, "1975 Amendments to the 
New Mexico Business Corporation Act," see 6 N.M.L. Rev. 
57 (1975). 

For article, "1983 Amendments to the New Mexico Busi- 
ness Corporation Act and Related Statutes," see 14 N.M.L. 
Rev. 371 (1984). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 18 Am. 
Jur. 2d Corporations §§ 76 to 95. 

Power of corporation to amend its charter in respect of 
character or kind of business, 111 A.L.R. 1525. 


tion H, redesignated former Subsections J to P as present - 18 C.J.S. Corporations §§ 54 to 61. 


53-13-2. Procedure to amend articles of incorporation. 


Amendments to the articles of incorporation shall be made in the following manner: 

A. if shares have been issued, the board of directors shall adopt a resolution setting forth the 
proposed amendment and directing that it be submitted to a vote at a meeting of shareholders, 
which may be either the annual or a special meeting. If no shares have been issued, the amend- 
ment shall be adopted by resolution of the board of directors, and the provisions for adoption 
by shareholders shall not apply. If the corporation has only one class of shares outstanding, an 
amendment solely to change the number of authorized shares to effectuate a split of, or stock 
dividend in, the corporation's own shares, or solely to do so and to change the number of autho- 
rized shares in proportion thereto, may be adopted by the board of directors; and the provisions 
for adoption by shareholders shall not apply, unless otherwise provided by the articles of incorpo- 
ration. The resolution may incorporate the proposed amendment in restated articles of incorpora- 
tion which contain a statement that, except for the designated amendment, the restated articles 
of incorporation correctly set forth without change the corresponding provisions of the articles 
of incorporation as theretofore amended and that the restated articles of incorporation together 
with the designated amendment supersede the original articles of incorporation and all amend- 
ments thereto; 

B. written notice setting forth the proposed amendment or a summary of the changes to be ef- 
fected thereby shall be given to each shareholder of record entitled to vote thereon within the time 
and in the manner provided in the Business Corporation Act for the giving of notice of meetings of 
shareholders. If the meeting is an annual meeting, the proposed amendment or the summary may 
be included in the notice of the annual meeting; and 

C. at the meeting, a vote of the shareholders entitled to vote thereon shall be taken on the 
proposed amendment. The proposed amendment shall be adopted upon receiving the affirmative 
vote of the holders of a majority of the shares entitled to vote thereon, unless any class of shares is 
entitled to vote thereon as a class, in which event the proposed amendment shall be adopted upon 
receiving the affirmative vote of the holders of a majority of the shares of each class of shares 
entitled to vote thereon as a class and of the total shares entitled to vote thereon. Any number of 
amendments may be submitted to the shareholders and voted upon by them at one meeting. 


151 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


§3-13-3 


History: 1953 Comp., § 51-26-2, enacted by Laws 
1967, ch. 81, § 56; 1975, ch. 64, § 29; 1983, ch. 304, § 46. 

Compiler's notes. — This section is derived from Sec- 
tion 59 of the ABA Model Business Corporation Act. 

Cross references. — For applicability of lowered vot- 
ing requirements to existing corporations, see 53-18-6.1 
NMSA 1978. 

The 1983 amendment, effective June 17, 1983, added 
the present third sentence of Subsection A and substi- 
tuted "a majority" of "two-thirds" in two places in the sec- 
ond sentence of Subsection C. 


53-13-3. Class voting on amendments. 


CORPORATIONS 


53-13-4 


ANNOTATIONS 


Law reviews. — For article, "1975 Amendments to the 


“New Mexico Business Corporation Act," see 6 N.M.L, Rev. 


57 (1975). 
Annual Survey of New Mexico Corporate Law, see 17 


'N.M.L. Rev. 253 (1987). 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 18 Am. 
Jur. 2d Corporations § 95. 


The holders of the outstanding shares of a class may vote as a class upon a proposed amend- 
ment, whether or not entitled to vote thereon by the provisions of the articles of incorporation, if 


the amendment would: 


A. effect an exchange, reclassification or cancellation of all or part of the shares or the class; 
B. _ effect an exchange or create a right of exchange of all or any part of the shares of another 


class into the shares of the class; 


class; 


C. change the designations, preferences, limitations or relative rights of the shares of the 


D. change the shares of the class into the same or a different number of shares of the same 


class or another class; 


E. create a new class of shares having rights and preferences prior and superior to the shares 
of the class or increase the rights and preferences or the number of authorized shares of any class 
having rights and preferences prior or superior to the shares of the class; 

F. in the case of a preferred or special class of shares, divide the shares of the class into series 
and fix and determine the designation of the series and the variations in the relative rights and 
preferences between the shares of the series or authorize the board of directors to do so; 

G. limit or deny the existing preemptive rights of the shares of the class; or 

H.. cancel or otherwise affect dividends on the shares of the class which have accrued but have 


not been declared. 


History: 1953 Comp., § 51-26-3, enacted by Laws 
1967, ch. 81, § 57; 1975, ch. 64, § 30; 1983, ch. 304, § 47; 
2001, ch. 200, § 52. 

Compiler's notes. — This section is derived from Sec- 
tion 60 of the ABA Model Business Corporation Act. 

The 2001 amendment, effective July 1, 2001, deleted 
former Subsection A, which read "increase or decrease the 
aggregate number of authorized shares of the class", and 
renumbered the remaining Subsections accordingly. 

The 1988 amendment, effective June 17, 1983, redes- 
ignated former Subsections C to J as present Subsections 


53-13-4. Articles of amendment. 


B to I, respectively, deleted former Subsection B, which 
read "increase or decrease the par value of the shares of 
the class" deleted "whether with or without par value," 


» preceding "into" and deleted "either with or without par 


value" preceding "of the same" in Subsection E, and de- 
leted “or classes" at the end of Subsection E. 


ANNOTATIONS ~ 


Law reviews. — For article, "1975 Amendments to the 
New Mexico Business Corporation Act," see 6 N.M.L. Rev. 
57 (1975). 


The articles of amendment shall be executed by the corporation by an authorized officer and 


shall set forth: 
A. the name of the corporation; 
B. the amendment adopted; 


C._ the date of the adoption of the amendment by the shareholders or by the board of directors 


where no shares have been issued; 


D, the number of shares outstanding and the number of shares entitled to vote on the amend- 
ment and, if the shares of any class are entitled to vote.on it as a class, the designation and num- 
ber of outstanding shares entitled to vote of each class; 

E. the number of shares voted for and against the amendment, respectively, and, if the shares 
of any class are entitled to vote on the amendment as a class, the number of shares of each class 
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BUSINESS CORPORATIONS; AMENDMENT OF ARTICLES OF INCORPORATION 


53-13-6 


voted for and against the amendment, respectively, or if no shares have been issued, a statemen 


to that effect; and 


F. if the amendment provides for an exchange, reclassification or cancellation of issued shares 
and if the manner in which the action shall be effected is not set forth in the amendment, then a 
statement of the manner in which it shall be effected. 


History: 1958 Comp., § 51-26-4, enacted by Laws 
1967, ch, 81, § 58; 1975, ch. 64, § 31; 1983, ch. 304, § 48; 
2001, ch. 200, § 53. 

Compiler's notes. — This section is derived from Sec- 
tion 61 of the ABA Model Business Corporation Act. 

The 2001 amendment, effective July 1, 2001, in the 
preliminary language, deleted the provision that the ar- 
ticles of amendment be executed in duplicate, and sub- 
stituted "an authorized officer" for "its chairman of the 
board, president or vice president and by its secretary or 


assistant secretary and verified by one of the officers sign- | 


ing the articles" and substituted "in which the action shall 
be" for "in which they shall be" in Subsection F. 


The 1983 amendment, effective June 17, 1983, in- 
serted "chairman of the board," near the middle of the 
introductory language and deleted former Subsection G, 
which read "if the amendment effects a change in the 
amount of stated capital, then a statement of the man- 
ner in which it is effected and a statement, expressed in 
dollars, of the amount of stated capital as changed by the 
amendment" and made other minor changes. 


ANNOTATIONS 


Law reviews. — For article, "1975 Amendments to the 
New Mexico Business Corporation Act," see 6 N.M.L. Rev. 
57 (1975). 


§3-13-5. Filing of articles of amendment. 


A, An original and a copy, which may be a photocopy of the original after it was signed or a 
photocopy that is conformed to the original, of the articles of amendment shall be delivered to the 
commission [secretary of state]. If the commission [secretary of state] finds that the articles of 
amendment conform to law, it shall, when all fees have been paid: 

(1) endorse on the original and copy the word "filed" and the month, day and year of the 


filing; 
(2) file the original in its office; and 


(3). issue a certificate of amendment to which it shall affix the copy. 
B. The certificate of amendment, together with the duplicate original of the articles of amend- 
ment affixed thereto by the commission [secretary of state], shall be returned to the corporation or 


its representative. 


History: 1953 Comp., § 51-26-5, enacted by Laws 
1967, ch. 81, § 59; 1983, ch. 304, § 49; 2003, ch. 318, § 
37. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2013, ch. 75, § 9 provided that as of July 1, 2013, 
the secretary of state, pursuant to N.M. const., Art. 11, 
§ 19, shall assume responsibility for chartering corpora- 
tions as provided by law, including the performance of the 
functions of the former corporations bureau of the public 
regulation commission, and that except for Subsection D 
of 58-5-8 NMSA 1978, references to the "public regulation 
commission", "state corporation commission" or "commis- 
sion" shall be construed to be references to the secretary 
of state. See 8-4-7 NMSA 1978. 

Compiler's notes. — This section is derived from Sec- 
tion 62 of the ABA Model Business Corporation Act. 


The 2003 amendment, effective July 1, 2003, substi- 
tuted "An original and a copy, which may be a photocopy 
of the original after it was signed or a photocopy that is 
conformed to the original" for "Duplicate originals" at the 
beginning of Subsection A; substituted "the original and 
copy" for "each of the duplicate originals" in Paragraph 
A(1); substituted "the original" for "one of the duplicate 
originals" in Paragraph A(2); substituted "copy" for "other 
duplicate original" in Paragraph A(8). 

The 1988 amendment, effective June 17, 1983, deleted 
"and franchise taxes" following "fees" in the last sentence 
of the introductory language of Subsection A. 


ANNOTATIONS 


No requirement to file with county clerk. — No re- 
quirement exists in this section for filing the amendments 
with the county clerks, 1968 Op. Att'y Gen. No. 68-108. 


53-13-6. Effect of certificate of amendment. 


Unless the commission [secretary of state] disapproves pursuant to Subsection A of Section 53- 
18-2 NMSA 1978, the amendment shall become effective upon delivery of the articles of amend- 
ment to the commission [secretary of state] or on such later date, not more than thirty days sub- 
sequent to the delivery thereof to the commission [secretary of state], as shall be provided for in 
the articles of amendment. No amendment shall affect any existing cause of action in favor of or 
against the corporation or any pending suit to which the corporation is a party or the existing 
rights of persons other than shareholders; and, in the event the corporate name is changed by 
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§3-13-7 CORPORATIONS 53-13-7 


amendment, no suit brought by or against the corporation under its former name shall abate for 
that reason. 


History: 1953 Comp., § 51-26-6, enacted by Laws * commission’, 


", "state corporation commission" or "commis- 
1967, ch. 81, § 60; 1983, ch. 304, § 50. sion" shall be construed to be references to the secretary 
Bracketed material. — The bracketed material was of state. See 8-4-7 NMSA 1978. 
inserted by the compiler and is not part of the law. Compiler's notes. — This section is derived from Sec- 
Laws 2013, ch. 75, § 9 provided that as of July 1, 2013, tion 68 of the ABA Model Business Corporation Act. 
the. secretary of state, pursuant to N.M. const., Art. 11, The 1983 amendment, effective June 17, 1983, re- 
§ 19, shall assume responsibility for chartering corpora- wrote the first sentence, which formerly read: "Upon the 
tions as provided by law, including the performance of the issuance of the certificate of amendment by the commis- 
functions of the former corporations bureau of the public sion, the amendment shall become effective and the ar- 
regulation commission, and that except for Subsection D ticles of incorporation shall be deemed to be amended ac- 
of 53-5-8 NMSA 1978, references to the "public regulation cordingly." 


53-13-7. Restated articles of incorporation. 


A. A domestic corporation may at any time restate its articles of incorporation, as amended, by 
a resolution adopted by the board of directors. 

B. Upon the adoption of such resolution, restated articles of incorporation shall be executed by 
the corporation by an authorized officer and shall set forth all of the operative provisions of the 
articles of incorporation as amended together with a statement that the restated articles of incor- 
poration correctly set forth without change the corresponding provisions of the articles of incorpo- 
ration as amended and that the restated articles of incorporation genes the original articles of 
incorporation and all previous amendments. 

C. The original of the restated articles of incorporation together with a copy, which may be 
signed, photocopied or conformed, shall be delivered to the commission [secretary of state]. If the 
commission [secretary of state] finds that the restated articles of incorporation conform to law, it 
shall, when all fees have been paid: 

(1) endorse on the original and a copy the word "filed" and the month, day and year of the 
filing; 

(2) file the tibial in its office; and 

(3) issue a restated certificate of incorporation to which it shall affix the file-stamped copy. 

D. The restated certificate of incorporation, together with the file-stamped copy of the re- 
stated articles of incorporation affixed to it shall be returned by the commission [secretary of 
state] to the corporation or its representative. Unless the commission [secretary of state] disap- 
proves pursuant to Subsection A of Section 53-18-2 NMSA 1978, upon delivery of the restated ar- 
ticles of incorporation to the commission [secretary of state], the restated articles of incorporation 
shall become effective and shall supersede the original articles of incorporation and all previous 
amendments. 


History: 1953 Comp., § 51-26-7, enacted by Laws section so that instead of explaining the procedures for 
1975, ch. 64, § 32; 1983, ch. 304, § 51; 2001, ch. 200, § 54. processing duplicates, it explains procedures for process- 
Bracketed material. — The bracketed material was ing the original and a copy of the original; in Subsection 
inserted by the compiler and is not part of the law. B, substituted "an authorized officer" for "its chairman of 
Laws 2013, ch. 75, § 9 provided that as of July 1, 2013, the board, president or vice president and by its secretary 
the secretary of state, pursuant to N.M. const; Art. 11, or assistant secretary and verified by one of the officers 
§ 19, shall assume responsibility for chartering corpora- signing the articles", and inserted "previous" preceding 
tions as provided by law, including the performance of the "amendments" at the end of Subsections B and D. 
functions of the former corporations bureau of the public The 1983 amendment, effective June 17, 1983, deleted 
regulation commission, and that except for Subsection D "and franchise taxes" following "fees" near the end of the 
of 53-5-8 NMSA 1978, references to the "public regulation last sentence of the introductory language of Subsection 
commission", "state corporation commission" or "commis- C and substituted "Unless the commission , .. to the com- 
sion" shall be construed to be references to the secretary mission," for "Upon the issuance of the restated certificate 
of state, See 8-4-7 NMSA 1978, of incorporation by the commission," at the beginning of 
Compiler's notes, — This section is derived in part the last sentence of Subsection D. 
eH Section 64 of the ABA Model Business Corporation ANNOTATIONS 


The 2001 amendment, effective July 1, 2001, de- Law reviews. — For article, "1975 Amendments to the 


leted the provision that the articles of incorporation be New México Business Corporation Act," see 6 N.M.L. Rey. 
executed in duplicate and changed-the provisions of the 57 (1975). 
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53- 13-8. Amendment of articles of incorporation in reorganization 
_ proceedings. 


A. Whenever a plan of reorganization of a corporation has been confirmed by decree or order of 
a court of competent jurisdiction in proceedings for the reorganization of the corporation, pursuant 
to the provisions of any applicable statute of the United States relating to reorganizations of cor- 
porations, the articles of incorporation of the corporation may be amended in the manner provided 
in this section in as many respects as necessary to carry out the plan and put it into effect, so long 
as the articles of incorporation as amended contain only those provisions that may be lawfully 
contained in original articles of incorporation at the time of making the amendment. The articles 
of incorporation may be amended for the foregoing purpose to: 

(1) change the corporate name, period of duration or corporate purposes of the corporation; 

(2) repeal, alter or amend the bylaws of the corporation; 

(3) change the aggregate number of shares or shares of any class that the corporation has 
authority to issue; 

(4) change the preferences, limitations and relative rights in respect of all or any part of 
the shares of the corporation and classify, reclassify or cancel all or any part of the shares, whether 
issued or unissued; 

(5) authorize the issuance of bonds, debentures or other obligations of the corporation, 
whether or not convertible into shares of any class or bearing warrants or other evidences of 
optional rights to purchase or subscribe for shares of any class, and fix the terms and conditions 
thereof; and 

(6) constitute or reconstitute and classify or reclassify the board of directors of the corpo- 
ration and appoint directors and officers in place of, or in addition to, all or any of the directors or 
officers then in office. J US 

B. Amendments to the articles of incorporation pursuant to this section shall be made in the 
following manner: 

(1) articles:of amendment approved by decree or order of court shall be executed by the 
person the court designates or appoints for the purpose and shall set forth the name of the cor- 
poration, the amendments of the articles of incorporation approved by the court, the date of the 
decree or order approving the articles of amendment, the title of the proceedings in which the de- 
cree or order was entered and a statement that the decree or order was entered by a court having 
jurisdiction of the proceedings for the reorganization of the corporation pursuant to the provisions 
of an applicable statute of the United States; 

(2) an original of the articles of amendment together with a copy, which may be signed, 
photocopied or conformed, shall be delivered to the commission [secretary of state]. If the commis- 
sion [secretary of state] finds that the articles of amendment conform to law, it shall, when all fees 
have been paid: 

(a) endorse on the original and copy the word "filed" and the: month, day and year of 
the filing; 

(b) file the original in its office; and 

(c) issue a certificate of amendment to which it pba affix the file-stamped copy; 
and 

(3) the certificate of amendment, together with the file-stamped copy of the articles of 
amendment affixed to it shall be returned by the commission [secretary of state] to the corporation 
or its representative. Unless the commission [secretary of state] disapproves pursuant to Subsec- 
tion A of Section 53-18-2 NMSA 1978, the amendment shall become effective upon delivery of the 
articles of amendment to the commission [secretary of state] or on a later date, not more than 
thirty days subsequent to the delivery of the articles to the commission [secretary of state], as 
shall be provided for in the articles of amendment without any action thereon by the directors or 
shareholders of the corporation and with the same effect as if the amendments had been adopted 
by unanimous action of the directors and shareholders of the corporation. 


History: 1953 Comp., § 51-26-8, enacted by Laws Bracketed material. — The bracketed material was 
1967, ch. 81, § 62; 1983, ch. 304, § 52; 2001, ch. 200, § 55. inserted by the compiler and is not part of the law. 
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Laws 2013, ch. 75, § 9 provided that. as of July 1, 2013, (3), changed the provisions of the section so that instead 
the secretary of state, pursuant to N.M. const., Art. 11, of explaining the procedures for processing duplicate ar- 
§ 19, shall assume responsibility for chartering corpora- ticles of amendment, it explains procedures for processing 
tions as provided by law, including the performance of the the original and a copy of the original. 
functions of the former corporations bureau of the public The 1983 amendment, effective June 17, 1983, de- 
regulation commission, and that except for Subsection D leted "or persons" following "person" near the beginning 
of 53-5-8 NMSA 1978, references to the "public regulation of Paragraph (1) of Subsection B, deleted "and franchise 
commission’, "state corporation commission" or "commis- taxes" following "fees" in the last sentence of the introduc- 
sion" shall be construed to be references’ to the secretary tory language of Paragraph (2) of Subsection B, substi- 
of state. See 8-4-7 NMSA 1978. tuted "Unless the commission . . . 53-18-2 NMSA 1978," for 

Compiler's notes. — This section is derived from Sec- "Upon the issuance of the certificate of amendment by the 
tion 65 of the ABA Model Business Corporation Act. commission," at the beginning of the last sentence of Para- 

The 2001 amendment, effective July 1, 2001, deleted graph (3) of Subsection B, and substituted "upon delivery 
"In particular and without limitation upon general power of ...in the articles of amendment" for "and the articles of 
of amendments" from the second sentence of Subsection A; incorporation shall be deemed to be amended accordingly," 
in Subsection B, deleted "and verified in duplicate" follow- near the middle of the last sentence of Paragraph (8) of 
ing "executed" in Paragraph (1) and in Paragraphs (2) and Subsection B. 


53-13-9 to 53-13-12. Repealed. 


Repeals. — Laws 1983, ch. 304, § 73 repealed 53-13-9 shares by redemption or purchase, cancellation of other 


to 53-13-12 NMSA 1978, as enacted by Laws 1967, ch. 81, reacquired shares, and reduction of stated capital in cer- 
8§ 63 to 66, relating to restrictions on redemption or pur- tain cases, respectively, effective June 17, 1988. 


chase of redeemable shares, cancellation of redeemable 


53-13-13. Procedure for share exchange. 


All the issued or all the outstanding shares of one or more classes of any domestic corporation 
may be acquired through the exchange of all such shares of such class or classes by another do- 
mestic corporation pursuant to a plan of exchange approved in the manner provided in the Busi- 
ness Corporation Act. The board of directors of each corporation shall, by resolution adopted by 
each such board, approve a plan of exchange setting forth: 

A.» the name of the corporation the shares of which are proposed to be acquired by exchange 
and the name of the corporation to acquire the shares of such corporation in the exchange, which 
is hereinafter designated as the acquiring corporation; 

B., the terms and conditions of the proposed exchange; 

C.. the manner and basis of exchanging the shares: to be acquired for shares, sbligedivhd or 
other securities of the acquiring corporation or any other corporation, or, in whole or in part, for 
cash or other property; and 

D. such other provisions with respect to the proposed exchange as are deemed necessary or 
desirable. 

The procedure authorized by this section shall not be deemed to limit has power ofa corpora- 
tion to acquire all or part of the shares of any class or classes of a corporation through a voluntary 
exchange or otherwise by agreement with the shareholders. 


History: 1978 Comp., § 53-13-13, enacted by Laws special provisions relating to surplus and reserves, and 
1983, ch. 304, § 53. enacted a new section. 
' Repeals and reenactments. — Laws 1983, ch. 304, 
§ 53, repealed former 53-13-13 NMSA 1978, relating to 


ARTICLE 14 


Business Corporations; Mergers and Consolidations 


Sec. | Sec. 

53-14-1, Procedure for merger. 53-14-5. Merger of subsidiary corporation. 

53-14-2. Procedure for consolidation. 53-14-6. Effect of merger, consolidation or exchange. 

53-14-3, Approval by shareholders. 53-14-7. Merger, consolidation or exchange of shares be- 

53-14-4, Articles of merger, consolidation or exchange. tween domestic and foreign corporations, 
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53-14-1. Procedure for merger. 


Any two or more domestic corporations may merge into one of the corporations pursuant to a 
plan of merger approved in the manner provided in the Business Corporation Act. The board of 
directors of each corporation shall, by resolution adopted by ae such board, approve a plan of 
merger setting forth: 

A. the names of the corporations proposing to merge, and the name of the corporation into 
which they propose to merge, which is hereinafter designated as the "surviving corporation"; 

B. the terms and conditions of the proposed merger; 

C. the manner and basis of converting the shares of each corporation into shares, obligations 
or other securities of the surviving corporation or of any other corporation or, in whole or in part, 
into cash or other property; 

D. astatement of any changes in the articles of incorporation of the surviving Bomnention to be 
effected by the merger; and 

EK. other provisions with respect to the proposed merger as deemed necessary or desirable. 


History: 1953 Comp., § 51-27-1, enacted by Laws Constitutional and statutory provisions relating to con- 


1967, ch. 81, § 68; 1973, ch. 153, § 1; 1975, ch. 64, § 33. solidation, merger, or reorganization of corporations as 
Compiler's notes. — This section is derived from Sec- applicable retrospectively to corporation previously char- 
tion 71 of the ABA Model Business Corporation Act. tered, 131 A.L.R. 734. 
Cross references. — For consolidation or merger of Duty of corporate directors to exercise "informed" judg- 
professional corporation, see 53-6-13 NMSA 1978. ment in recommending responses to merger or tender of- 


fers, 46 A.L.R.4th 887. 

"Golden parachute" defense to hostile corporate take- 
over, 66.A.L.R.4th 138. 

Lockup option defense to hostile corporate takeover, 66 


ANNOTATIONS 


Law reviews. — For article, "1975 Amendments to the 
New Mexico Business Corporation Act," see 6 N.M.L. Rev. 


57 (1975). A.L.R. 4th 180. 

For article, "1983 Amendments {5 the New Mexico Busi- Standing of private party under § 16 of Clayton Act 
ness Corporation Act and Related Statutes," see 14 N.M.L. (15 US.CS. § 26) to seek injunction to prevent merger or 
Rev, 371 (1984). acquisition allegedly prohibited under § 7 of the act (15 
_ Am, Jur, 2d, A.L.R. and C.J.S, references. — 19 Am. USCS, § 18), 78 A.L.R. Fed. 159. 

Jur. 2d Corporations §§ 2503, 2608, 2614, 2615. 19 C.J.S. Corporations §§ 792 to 810. 


53-14-2. Procedure for consolidation. 


Any: two or more domestic corporations may consolidate into a new corporation pursuant to a 
plan of consolidation. approved in the manner provided in the Business Corporation Act. The board 
of directors of each corporation shall, by a resolution adopted by each such board, approve a plan 
of consolidation setting forth: 

A. the names of the corporations proposing to consolidate, and the name of the new corporation 
into which they propose to consolidate, which is hereinafter designated as the "new corporation’; 

B. the terms and conditions of the proposed consolidation; 

C. the manner and basis of converting the shares of each corporation into shares, obligations 
or other securities of the new corporation or any other corporation or, in whole or in part, into cash 
or other property; 

D,. with respect to the new nner pe all of the statements required to be set forth in articles 
of incorporation for corporations organized under the Business Corporation Act; and 

E. other provisions with respect to the proposed consolidation as deemed necessary or desir- 
able. - 


History: 1953 Comp., § 51-27-2, enacted by Laws Am. Jur. 2d, A.L.R. and C.J.S, references. — 19 Am. 
1967, ch. 81, § 69; 1975, ch. 64, § 34. . Jur. 2d Corporations §§ 2503, 2608, 2614, 2615. 
Compiler's notes. — This section is derived from Sec- Constitutional and statutory provisions relating to con- 
tion 72 of the ABA Model Business Corporation Act. solidation, merger or reorganization of corporations as 
applicable retrospectively to corporations previously char- 
ANNOTATIONS tered, 131 A.L.R. 734. 


Law reviews. — For article,'1975 Amendments to the 19 C.J.S. Corporations §§ 792 to 810. 


New Mexico Business Corporation riet, "see 6 N.M.Li Rev. 
57 (1975). 
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53-14-83. Approval by shareholders. 


A. The board of directors of each corporation in the case of a merger or consolidation, and 
the board of directors of the corporation the shares of which are to be acquired in the case of an 
exchange, upon approving a plan of merger, consolidation or exchange, shall, by resolution, direct 
that the plan be submitted to a vote at a meeting of its shareholders, which may be either an an- 
nual or a special meeting. Written notice shall be given to each shareholder of record, whether or 
not entitled to vote at the meeting, not: less than twenty days before the meeting in the manner 
provided in the Business Corporation Act for the giving of notice of meetings of shareholders and, 
whether the meeting is an annual or a:special meeting, shall state that the purpose or one of the 
purposes is to consider the proposed plan. A copy or a summary of the plan shall be included in or 
enclosed with the notice. 

B. At each meeting, a vote of the shareholders shall be taken on the proposed plan. The plan 
shall be approved upon receiving the affirmative vote of the holders of a majority of the shares en- 
titled to vote thereon of each such corporation, unless any class of shares of any such corporation 
is entitled to vote thereon as a class, in which event, as to such corporation, the plan shall be ap- 
proved upon receiving the affirmative vote of the holders of a majority of the shares of each class of 
shares entitled to vote thereon. Any class of shares of any such corporation shall be entitled to vote 
as a class if any such plan contains any provision which, if contained in a proposed amendment to 
articles of incorporation, would entitle such class of shares to vote as a class and, in the case of an 
exchange, if the class is included in the exchange. 

C. After such approval by a vote of the shareholders of each such corporation and at any time 
prior to the filing of the articles of merger or consolidation or exchange, the merger or consolida- 
tion or exchange may be abandoned pursuant to provisions therefor, if any, set forth in the plan. 

D. (1).Notwithstanding the provisions of Subsections A and B of this section, submission of a 
plan of merger to a vote at a meeting of shareholders of a surviving corporation shall not be re- 
quired if: 

(a) the articles of incorporation of the surviving corporation do not differ except in 
name from those of the corporation before the merger; 

(b) each holder of shares of the surviving corporation which were outstanding imme- 
diately before the effective date of the merger is to hold the same number of shares with identical 
rights immediately after; 

(c) the number of voting shares outstanding immediately after the merger, plus the 
number of voting shares issuable on conversion of other securities issued by virtue of the terms of 
the merger and on exercise of rights and warrants so issued, will not exceed by more than twenty 
percent the number of voting shares outstanding immediately before the merger; and 

(d) the number of participating shares outstanding immediately after the merger, 
plus the number of participating shares issuable on conversion of other securities issued by virtue 
of the terms of the merger and on exercise of rights and warrants so issued, will not exceed by 
more than twenty percent the number of participating shares outstanding immediately before the 
merger. 

(2) As used in this subsection: 

(a) "voting shares" means shares which entitle their holders to vote er icant ete 8 
in election of directors; and 

(b) “participating shares" means shares which entitle their holders to: bcs 
without limitations in distribution of earnings or surplus. 


History: 1953 Comp., § 51-27-3, enacted by Laws preceding "shareholders" in the first sentence of Sub- 
1967, ch. 81, § 70; 1983, ch. 304, § 54. section A, deleted "of merger or consolidation" following 
Compiler's notes. — This section is derived from Sec- "plan" in the second and last sentences of Subsection A; 
tion 73 of the ABA Model Business Corporation Act. deleted "of merger or consolidation" following "plan" in 
Cross references, — For applicability of lowered vot- the first sentence and in two places in the second sentence 
ing requirements to existing corporations, see 53-18-6.1 of Subsection B; substituted "a majority" for "two-thirds" 
NMSA 1978. in two places in the second sentence of Subsection B; sub- 
The 1983 amendment, effective June 17, 1983, in- stituted "any such plan" for "the plan of merger or consoli- 
serted "in the case of,..of an exchange," inserted "or dation, as the case may be" and added "and, in the case 
exchange" following "consolidation" and inserted "its" of an exchange, if the class is included in the exchange" 
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at the end of the last sentence of Subsection B; inserted Status of owners of nonregistered stock as "stockhold- 
"such" preceding "corporation," inserted "or exchange" in ers" within state statute relating to merger or consolida- 
two places, and deleted "of merger or consolidation" fol- tion or reorganization of corporation, or sale of its entire 
lowing "plan" in Subsection C; and added Subsection D. assets, 158 A.L.R. 983. 
Duty of corporate directors to exercise "informed" judg- 
ANNOTATIONS ment in recommending responses to merger or tender of- 
Law reviews. — Annual Survey of New Mexico Corpo- fers, 46 A.L.R.4th 887. 
rate Law, see 17 N.M.L, Rev. 253 (1987). 19 C.J.S. Corporations § 798. 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 19 Am. 
Jur. 2d Corporations §§ 2612, 2618. 


53-14-4, Articles of merger, consolidation or exchange. 


A. Upon receiving the approvals required by Sections 53-14-1, 53-14-2 and 53-14-83 NMSA 
1978, articles of merger or articles of consolidation shall be executed by each corporation by an 
authorized officer and shall set forth: 

(1) the plan of merger or the plan of consolidation; 

(2) as to each corporation, either: 

(a) the number of shares outstanding, and, if the shares of any class are entitled to 
vote as a class, the designation and number of outstanding shares of each such class; or 

(b) a statement that the vote of shareholders is not required by virtue of Subsection 
D of Section 53-14-3 NMSA 1978; 

(3) as to each corporation the approval of whose shareholders is required, the number of 
shares voted for and against the plan, respectively, and, if the shares of any class are entitled to 
vote as a class, the number of shares of each such class voted for and against the plan, respectively; 
and 

(4) as to the acquiring corporation in a plan of exchange, a statement that the adoption 
plan and performance of its terms were duly approved by its board of directors and such other 
requisite corporate action, if any, as may be required of it. 

B... The original of the articles of merger, consolidation or exchange together with a copy, which, 
may be signed, photocopied or conformed, shall be delivered to the commission [secretary of state]. 
If the commission \SBSTeLALY of state] finds that the articles conform to law, it shall, when all fees 
have been paid: 

(1) endorse on the original and. copy the word "filed" and the month, day and year of the 
filing; 7 
(2) file the original in its office; and 
(3) issue a certificate of merger, consolidation or exchange to which it shall affix the file- 
stamped copy. 

C... The certificate of merger, consolidation or exchange, together with the file-stamped copy of 
the articles affixed to it shall be returned by the commission [secretary of state] to the surviving, 
new or acquiring corporation or its representative. 


History: 1953 Comp., § 51-27-4, enacted by Laws of consolidation be executed in duplicate and changed 
1967, ch. 81, § 71; 1983, ch. 304, § 55; 2001, ch. 200, § the provisions of the section so that instead of explain- 
56. ing the procedures for processing duplicates, it explains 

Bracketed material, — The bracketed material was procedures for processing the original and a copy of the 
inserted by the compiler and is not part of the law. original; and in Subsection A, substituted "an authorized 

Laws 2013, ch. 75, § 9 provided that as of July 1, 2013, officer" for "its chairman of the board, president or vice 
the secretary of state, pursuant to N.M. const., Art. 11, president and by its secretary or assistant secretary and 
§ 19, shall assume responsibility for chartering corpora- verified by one of the officers signing the articles". 
tions as provided by law, including the performance of the The 1983 amendment, effective June 17, 1983, in- 
functions of the former corporations bureau of the public serted “or exchange" following "consolidation" in the 
regulation commission, and that except for Subsection D catchline, in the first sentence of the introductory lan- 
of 53-5-8 NMSA 1978, references to the "public regulation guage of Subsection B, in Paragraph (3) of Subsection 
commission’, "state corporation commission" or "commis- B, and in Subsection C; substituted "Upon receiving... 
sion" shall be construed to be references to the secretary NMSA 1978" for "Upon approval" at the beginning of the 
of state. See 8-4-7 NMSA 1978. introductory language of Subsection A, inserted "the plan" 

Compiler's notes. — This section is derived from Sec- preceding "of consolidation" in Paragraph (1) of Subsec- 
tion 74 of the ABA Model Business Corporation Act. tion A, designated former Paragraph (2) of Subsection A 

The 2001 amendment, effective July 1, 2001, de- as present Subparagraph (a) of Paragraph (2) and the 
leted the provision that the articles of merger or articles introductory language of Paragraph (2), adding "either" 
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to the end of the introductory language, added Subpara- sentence of the introductory language of Subsection B, 
graph (b) of Paragraph (2) of Subsection A, inserted "the deleted "of merger or. consolidation" preceding "affixed" 
approval of whose shareholders is required" in Paragraph near the middle of Subsection C, and inserted "or acquir- 
(8) of Subsection A, added Paragraph (4) of Subsection A, ing" near the end of Subsection C, and made other minor 
deleted "and franchise taxes" following "fees" in the last changes. 


53-14-5. Merger of subsidiary corporation. 


A. Any corporation owning at least ninety percent of the outstanding shares of each class of 
another corporation may merge the other corporation into itself without approval by a vote of 
the shareholders of either corporation. Its board of directors shall by resolution approve a plan of 
merger setting forth: 

(1) the name of the subsidiary corporation and the name of the COP DOLE AGL owning at 
least ninety percent of its shares, which is hereinafter Peneae ee as the "surviving corpora- 
tion"; and 

(2) the manner and basis of converting the shares of the subsidiary corporation into shares, 
obligations or other securities of the surviving corporation or of any other corporation or, in whole 
or in part, into cash or other property. 

B. Acopy of the plan of merger shall be mailed to each shareholder of record of the subsidiary 
corporation. 

C. Articles of merger shall be executed by the surviving corporation by an authorized officer 
and shall set forth: 

(1) the plan of merger; 

(2). the number of outstanding shares of éach class of the subsidiary corporation and the 
number of such shares of each class owned by the surviving corporation; and 

(3) the date of the mailing to Specs of the subsidiary corporation of a copy of the 
plan of merger. 

D. On and after the thirtieth day after the mailing of a copy of the plan of merger to sharehold- 
ers of the subsidiary corporation or upon the waiver of the mailing requirement by the holders of 
all outstanding shares, an original of the articles’of merger together with a copy, which may be 
signed, photocopied or conformed, shall be delivered to the commission [secretary of state]. If the 
commission [secretary of state] finds that the articles conform to law, if shall, when all fees have 
been paid: 

(1) endorse on the original and copy the word "filed" and the month, day and year of the 
filing; ! | 

(2) file the original in its office; and 

(3) issue a certificate of merger to which it shall affix the file-stamped copy. 

E. The certificate of merger, together with the file-stamped copy affixed to it'shall be returned 
by the commission [secretary of state] to the surviving corporation or its representative. 


History: 1953 Comp., § 51-27-5, enacted by Laws The 2001 amendment, effective July 1,.2001, deleted the 
1967, ch. 81, § 72; 1975, ch. 64, § 35; 1983, ch, 304, § 56; provision that the articles of merger be executed in duplicate 
2001, ch. 200, § BT, and changed the provisions of the section so that instead of 

Bracketed material. — The bracketed material was explaining the procedures for processing duplicates, it ex- 
inserted by the compiler and is not part of the law. plains procedures for processing the original and a copy of 

Laws 2013, ch, 75, § 9 provided that as of July 1, 2013, the original; and in Subsection C, substituted "an authorized 
the secretary of state, pursuant to N.M. const., Art, 11, officer" for "its chairman of the board, president or vice presi- 
§ 19, shall assume responsibility for chartering corpora- dent and by its secretary or assistant secretary and verified 
tions as provided by law, including the performance of the by one of the officers signing the articles". 
functions of the former corporations bureau of the public The 1983 amendment, effective June 17, 1983, deleted 
regulation commission, and that except for Subsection D "and franchise taxes" following "fees" in the last sentence 
of 53-5-8 NMSA 1978, references to the “public regulation of the introductory language of Subsection D. 
commission”, "state corporation commission” or "commis- 
sion" shall be construed.to be references to the secretary ANNOTATIONS 


of state. See 8-4-7 NMSA 1978. Law reviews. — For article, "1975 Amendments to the 


Compiler's notes. — This section is derived from Sec- New Megico-Buai C ton Act. 6] 
tion 75 of the ABA Model Business Corporation Act. sy. (1976) 4 Se ee eeeee, Rl Rev. 
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53-14-6. Effect of merger, consolidation or exchange. 


Unless the commission [secretary of state] disapproves pursuant. to Subsection A of Section 53- 
18-2 NMSA 1978, a merger, consolidation or exchange shall become effective upon delivery of the 
articles of merger, consolidation or exchange to the commission [secretary of state] or on such later 
date, not more than thirty days subsequent to the delivery thereof to the commission [secretary of 
state], as shall be provided for in the plan. When a merger or consolidation has become effective: 

A. ‘the several corporations parties to the plan of merger or consolidation shall be a single cor- 
poration, which, in the case of a merger, shall be that corporation designated in the plan of merger 
as the surviving corporation and, in the case of a consolidation, shall be the new corporation pro- 
vided for in the plan of consolidation; 

B. the separate existence of all corporations parties to the plan of merger or consolidation, ex- 
cept the surviving or new corporation, shall cease; 

C. the surviving or new corporation shall have all the rights, privileges, immunities and pow- 
ers and shall be subject to all the duties and liabilities of a corporation organized under the Busi- 
ness Corporation Act; 3 

D. the surviving or new corporation shall thereupon possess all the rights, privileges, immuni- 
ties and franchises of a public or private nature of each of the merging or consolidating ‘corpora- 
tions; and all property, real, personal and mixed and all debts due on whatever account, including 
subscriptions to shares, and all other choses in action and every other interest of, or belonging 
to, or due to, each of the corporations so merged or consolidated shall be taken and deemed to be 
transferred to and vested in such single corporation without further act or deed, and the title to 
any real estate, or any interest therein, vested in any of such corporations shall not revert or be in 
any way impaired by reason of the merger or consolidation; 

E. the surviving or new corporation shall thenceforth be responsible and liable for all the li- 
abilities and obligations of each of the corporations so merged or consolidated, and any claim ex- 
isting or action or proceeding pending by or against any of such corporations may be prosecuted 
as if the merger or consolidation had not taken place, or the surviving or new corporation may be 
substituted in its place. Neither the rights of creditors nor any liens upon the property of any such 
corporation shall be impaired by the merger or consolidation; 

F. in the case of a merger, the articles of incorporation of the surviving corporation shall be 
deemed to be amended to the extent, if any, that changes in its articles of incorporation are stated 
in the plan of merger, and, in the case of a consolidation, the statements set forth in the articles of 

consolidation and which are required or permitted to be set forth in the articles of incorporation 
of corporations organized under the Business Corporation Act shall be deemed to be the cpa ett 
articles of incorporation of the new corporation; and 

G. when a merger, consolidation or exchange has become effective, the shares of the corpora- 
tion or corporations party to the plan that are, under the terms of the plan, tobe converted or 
exchanged shall cease to exist, in the case of a merger or consolidation, or be deemed to be ex- 
changed, in the case of an exchange, and the holders of such shares shall thereafter be entitled 
only to the shares, obligations, other securities, cash or other property into which they shall have 
been converted or for which they shall have been exchanged, in accordance yous the plan, subject 
to any rights under Section 53-14-4 eee 1978. . 


History: 1953 Comp., § 51-27-6, enacted by Laws » Compiler's notes. — This section is derived from Sec- 
1967, ch. 81, § 78; 1983, ch. 304, § 57. tion 76 of the ABA Model Business Corporation Act, 

Bracketed material. — The bracketed material was The 1983 amendment, effective June 17, 19838, re- 
inserted by the compiler and is not part of the law. wrote the first sentence of the introductory language, sub- 

Laws 20138, ch. 75, § 9 provided that as of July 1, 2013, stituted "a" for "the" and substituted "become effective" 
the secretary of state, pursuant to N.M. const., Art. 11, for "been effected" in the last sentence of the introductory 
§ 19, shall assume responsibility for chartering corpora- language, and added Subsection G, and made other minor 
tions as provided by law, including the performance of the changes. 


functions of the former corporations bureau of the public 
regulation commission, sf that except for Subsection D ANNOTATIONS 

of 53-5-8 NMSA 1978, references to the "public regulation Liability after merger. — Although the liability of the 
commission”, "state corporation commission" or "commis- merged corporation would be the liability of the new cor- 
sion" shall be construed to be references to the secretary poration under Subsection E, this section does not impose 
of state. See 8-4-7 NMSA 1978. the liability of one of the old corporations upon the other 
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old corporation. Sierra Blanca Sales Co. v. Newco Indus., Successor products liability: form of business organiza- 

Inc., 1972-NMCA-1538, 84 N.M. 524, 505 P.2d 867, cert. de- tion of successor or predecessor as affecting successor li- 

nied, 84 N.M. 512, 505 P.2d 855. ability, 32.A.L.R.4th 196. 
Am. Jur, 2d, ALR. and C.J.S. references. — 19 Am. Fidelity bond termination clause on taking over of in- 

Jur. 2d Corporations §§ 2624 to 2638. sured by another business entity: Construction and effect, 
Liability of corporation for debts of predecessor, 15 . 44A.L.R.4th 1195. 

A.L.R. 1112, 30 A.L.R. 558, 39 A.L.R. 143, 40 A.L.R. 273, Liability of successor corporation for punitive dam- 

149 A.L.R. 787. ages for injury caused by predecessor's product, 55 
Power to require nonassenting creditors or bondholders A.L.R.4th 166. , 

to accept securities of, or shares in, new or reorganized Liability of successor corporation for injury or dam- 

corporation, 28 A.L.R. 1196, 88 A.L.R. 1238. age caused by product issued by predecessor, based on 
Merger of corporations as justification for termination merger or consolidation of transferor and transferee, 109 

of contract of employment, 34 A.L.R. 817, 47 A.L.R. 258, A,L.R.5th 3801. 

59 A.L.R. 294. Liability of parent or successor corporation, or corpo- 
Liability on stock subscription as affected by reorgani- rate shareholders, in action pursuant to Comprehensive 

zation, consolidation, or merger of corporation, 45 A.L.R. Environmental Response, Compensation, and Liability 

1031, 89 A.L.R. 770, 154 A.L.R. 427. Act (CERCLA) M3 USCS §§ 9601-9675), 121 A.L.R. Fed. 
Changes in corporate organization as affecting status 173. 

as trustee, administrator, or guardian, 61 A.L.R. 994, 131 

A.L.R. 753. 


53-14-7, Merger, consolidation or exchange of shares between ayeaetne 
and foreign corporations. 


A. One or more foreign corporations and one or more domestic corporations may be merged 
or consolidated or participate in an exchange, in the following manner, if the merger, consolida- 
tion or exchange is permitted by the laws of the state under which each foreign corporation is 
organized: 

(1) each domestic corporation shall comply with the provisions of the Business Corpora- 
tion Act with respect to the merger, consolidation or exchange, as the case may be, of domestic 
corporations, and each foreign corporation shall comply with the applicable provisions of the laws 
of the state under which it is organized; and 

_ (2) ifthe surviving or new corporation in a merger or outer aee is to be governed by the 
laws of any state other than this state, it shall comply with the provisions of the Business Corpora- 
tion Act with respect to foreign corporations if it is to transact business in this state, and in every 
case it shall file with the commission [secretary of state]: 

(a) an agreement that it may be served with process in this state in any proceeding 
for the enforcement of any obligation of any domestic corporation which is a party to the merger or 
consolidation and in any proceeding for the enforcement of the rights of a dissenting shareholder 
of any such domestic corporation against the surviving or new corporation; 

(b) anirrevocable appointment of the secretary of state as its agent to accept service 
of process in. any such proceeding; and 

(c) an agreement that it will promptly pay to the dissenting shareholders of any such 
domestic corporation the amount, if any, to which they shall be entitled under the provisions of the 
Business Corporation Act with respect to the rights of dissenting shareholders. 

B.. The effect of such merger or consolidation shall be the same as in the case of the merger or 
consolidation of domestic corporations, if the surviving or new corporation is to be governed by the 
laws of this state. If the surviving or new corporation is to be governed by the laws of any state 
other than this state, the effect of such merger or consolidation shall be the same as in the case of 
the merger or consolidation of domestic corporations except insofar as the laws of such other state 
provide otherwise. At any time prior to the filing of the articles of merger or consolidation, the 
merger or consolidation may be abandoned pursuant to provisions therefor, if any, set forth in the 
plan of merger or consolidation. 


History: 1953 Comp., § 51-27-7, enacted by Laws as provided by law, including the performance of the func- 


1967, ch. 81, § 74; 1983, ch. 304, § 58. tions of the former corporations bureau of the public reg- 
Bracketed material. — The bracketed material was ulation commission, and that except for Subsection D of 
inserted by the compiler and is not part of the law. 53-5-8 NMSA 1978, references to the "public regulation 
Laws 2013, ch. 75, § 9 provided that as of July 1, 2013, commission", "state corporation commission" or "commis- 
the secretary of state, pursuant to N.M. const., Art. 11, § sion" shall be construed to be references to the secretary 
19, shall assume responsibility for chartering corporations of state, See 8-4-7 NMSA 1978. 
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§3-15-1 


Compiler's notes. — This section is derived from Sec- 
tion 77 of the ABA Model Business Corporation Act. 

The 1983 amendment, effective June 17, 1983, in- 
serted "or exchange" and "shares between" in the catch- 
line, in the introductory language of Subsection A. in- 
serted "or participate in an exchange" and "or exchange," 
inserted “or exchange" in Paragraph (1) of Subsection A, 
substituted "in a merger or consolidation" for "as the case 
may be" in the introductory language of Paragraph (2) of 
Subsection A, and substituted "shall be" for "are" in Sub- 
paragraph (c) of Paragraph (2) of Subsection A. 


BUSINESS CORPORATIONS; SALE OF ASSETS 


53-15-2 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Fed- 
eral diversity of citizenship jurisdiction where one of the 
states in which multistate corporation party litigant is al- 
leged to be incorporated is also state of citizenship of op- 
ponent, 27 A.L.R.2d 746. 

Standing of private party under § 16 of Clayton Act 
(15 U.S.C.S. § 26) to seek injunction to prevent merger or 
acquisition allegedly prohibited under § 7 of the act (15 
US.CS. § 18), 78 A.L.R. Fed. 159. 

19 C.J.S. Corporations §§ 931 to 935. 


ARTICLE 15 


Business Corporations; Sale of Assets 


Sec. 

§3-15-1, Sale of assets in regular course of business and 
mortgage or pledge of assets. 

53-15-2, Sale of assets other than in regular course of 
business. 


Sec. 

53-15-3. Right of shareholders to dissent and obtain pay- 
ment for shares. 

58-15-4. Rights of dissenting shareholders. 


53-15-1. Sale of assets in regular course of business and mortgage or 


pledge of assets. 


The sale, lease, exchange or other disposition of all, or substantially all, the property and assets 
of a corporation in the usual and regular course of its business and the mortgage or pledge of any 
or all property and assets of a corporation, whether or not in the usual and regular course of busi- 
ness, may be made upon such terms and conditions and for such consideration, which may consist 
in whole or in part of money or property, real or personal, including shares of any other corpora- 
tion, domestic or foreign, as authorized by its board of directors, and in any such case no authoriza- 


tion or consent of the shareholders shall be required. 


History: 1953 Comp., § 51-28-1, enacted by Laws 
1967, ch. 81, §.75. 

Compiler's notes. — This section is derived from Sec- 
tion 78 of the ABA Model Business Corporation Act. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 19 Am. 
Jur. 2d Corporations §§ 2654 to 2679, 

Constitutionality, construction, and effect of statutory or 
charter provisions relating to sale of all, or substantially 


all, of assets of corporation or division or distribution of 
proceeds, 79 A.L.R. 624. 

Applicability of statutes regulating sale of assets or 
property as affected by purpose or character of corpora- 
tion, 9 A.L.R.2d 1306, 

Who may assert invalidity of sale, mortgage, or other 
disposition of corporate property without approval of 
stockholders, 58 A.L.R.2d 784. 

Duty of corporate directors to exercise "informed" judg- 
ment in recommending responses to merger or tender of- 


fers, 46 A.L.R.4th 887. 
19 C.J.S, Corporations §§ 792 to 810. 


53-15-2. Sale of assets other than in regular course of business. 


A sale, lease, exchange or other disposition of all or substantially all the property and assets, 
with or without the good will, of a corporation, if not in the usual and regular course of its busi- 
ness, may be made upon such terms and conditions and for such consideration, which may consist 
in whole or in part of money or property, real or personal, including shares of any other corpora- 
tion, domestic or foreign, as may be authorized in the following manner: 

A. the board of directors shall adopt a resolution recommending such sale, lease, exchange 
or other disposition and directing the submission thereof to a vote at a meeting of shareholders, 
which may be either an annual or a special meeting; 

B. written notice shall be given to each shareholder of record, whether or not entitled to vote at 
the meeting, not less than twenty days before the meeting, in the manner provided in the Business 
Corporation Act for the giving of notice of meetings of shareholders and, whether the meeting is an 
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annual or a special meeting, shall state that the purpose, or one of the purposes, is to consider the 
proposed sale, lease, exchange or other disposition; 

C. at the meeting, the shareholders may authorize such sale, lease, exchange or other disposi- 
tion and may fix, or may authorize the board of directors to fix, any or all of the terms and condi- 
tions thereof and the consideration to be received by the corporation therefor. The authorization 
shall require the affirmative vote of the holders of a majority of the shares of the corporation 
entitled to vote thereon, unless any class of shares is entitled to vote thereon as a class, in which 
event the authorization shall require the affirmative vote of the holders of a majority of the shares 
of each class of shares entitled to vote as a class thereon and of the total shares entitled to vote 
thereon; and 

D. after the authorization by a vote of shareholders, the board of directors, nevertheless, in its 
discretion, may abandon such sale, lease, exchange or other disposition of assets, subject to the 
rights of third parties under any contracts relating thereto, without further action or approval by 


shareholders. 


History: 1953 Comp., § 51-28-2, enacted by Laws 
1967, ch. 81, § 76; 1983, ch. 304, § 59. 

Compiler's notes. — This section is derived from Sec- 
tion 79 of the ABA Model Business Corporation Act. 

Cross references. — For applicability of lowered vot- 
ing requirements to existing corporations, see 53-18-6,1 
NMSA 1978. 

The 1983 amendment, effective June 17, 1983, sub- 
stituted "a majority" for "two-thirds" in two places in the 
last sentence of Subsection C and added "and" at the end 
of Subsection C. 


ANNOTATIONS 


Scope of article. — In this jurisdiction the transfer of 
substantially all assets of a corporation not in the normal 
course of business is governed by the Business Corpora- 
tion Act - sale of assets (63-15-1 to 53-15-4 NMSA 1978). 
Regents of N.M. Coll. of Agric. & Mech. Arts v. Academy of 
Aviation, Inc., 1971-NMSC-087, 83 N.M. 86, 488 P.2d 348. 

Transfer to one other than stranger to corpora- 
tion. — For a transfer to one other than a stranger to the 
corporation to be valid the statutory requirements must 
be strictly complied with. Regents of N.M. Coll. of Agric. & 
Mech. Arts v. Academy of Aviation, Inc., 1971-NMSC-087, 
83 N.M. 86, 488 P.2d 343. 


Failure to strictly comply does not invali-— 


date where required shares consent. — A failure 
to adhere to statutory procedure will not invalidate a 


transaction with a stranger to a corporation where in fact 
the required two-thirds shares of the corporation entitled 
to vote have consented to the transaction. Regents of N.M. 
Coll. of Agric. & Mech. Arts v. Academy of Aviation, Inc., 
1971-NMSC-087, 83 N.M. 86, 488 P.2d 343. 

Law reviews. — Annual Survey of New Mexico Corpo- 
rate Law, see 17 N.M.L. Rev. 253 (1987). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 19 Am. 
Jur. 2d Corporations §§ 2654 to 2679. 

Constitutionality, construction, and effect of statutory 
or charter provisions relating to sale of all, or substan- 
tially all, of assets of corporation or division or distribu- 
tion of the proceeds, 79 A.L.R. 624. 

Applicability of statutes regulating ‘sale of assets or 
property as affected by purpose or character of corpora- 
tion, 9 A.L.R.2d 1306, 

Who may assert invalidity of sale, mortgage, or other 
disposition of corporate property without approval of 
stockholders, 58 A.L.R,.2d 784. 

Duty of corporate directors to exercise "informed" judg- 
ment in recommending responses to merger or tender of- 
fers, 46 A.L.R.4th 887. 

"Golden parachute" defense to hostile corporate take- 
over, 66 A.L.R.4th 138. 

Lockup option defense to hostile Cbipatate takeover, 66 
A.L.R.4th 180. 

19 C.J.S. Corporations §§ 792 to 810. 


53-15-3. Right of shareholders to dissent and obtain payment for 


shares. 


A. Any shareholder of a corporation may dissent from, and obtain payment for the sharehold- 
er's shares in the event of, any of the following corporate actions: 
(1). any plan of merger or consolidation to which the corporation is a party, except as pro- 


vided in Subsection C of this section; 


(2) any sale or exchange of all or substantially all of the property and assets of the corpora- 


tion not made in the usual and regular course of its business, including a sale in dissolution, but 
not including a sale pursuant to an order of a court having jurisdiction in the premises or a sale for 
cash on terms requiring that all or substantially all of the net proceeds.of sale be distributed to the 
shareholders in accordance with their respective interests within one year after the date of sale; 

(3) any plan of exchange to which the gorponation isa party as the corporation the shares 
of which are to be acquired; 

(4) any amendment of the articles of inepertntaitias which mentatinit and adversely affects 
the rights appurtenant to the shares of the dissenting shareholder in that it: 

(a) alters or abolishes a preferential right of such shares; 
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(b) creates, alters or abolishes a right in respect of the redemption of such shares, 
including a provision respecting a sinking fund for the redemption or repurchase of such shares; 

(c) alters or abolishes an existing preemptive right of the holder of such shares to 
acquire shares or other securities; or 

(d) excludes or fiinier the right of the holder of such shares to vote on any matter, or to 
cumulate his votes, except as such right may be limited by dilution through the issuance of shares 
or other securities with similar voting rights; or 

(5) any other corporate action taken pursuant to a shareholder vote with respect to which 
the articles of incorporation, the bylaws or a resolution of the board of directors directs that dis- 
senting shareholders shall have a right to obtain payment for their shares. 

B. (1)A record holder of shares may assert dissenters’ rights as to less than all of the shares 
registered in his name only if the holder dissents with respect to all the shares beneficially owned 
by any one person and discloses the name and address of the person or persons on whose behalf 
the holder dissents. In that event, his rights shall be determined as if the shares as to which he 
has dissented and his other shares were registered in the names of different shareholders. 

(2) A beneficial owner of shares who is not the record holder may assert dissenters' rights 
with respect to shares held on his behalf, and shall be treated as a dissenting shareholder under 
the terms of this section and Section 53-15-4 NMSA 1978 if he submits to the corporation at the 
time of or before the assertion of these rights a written consent of the record holder. 

C. The right to obtain payment under this section shall not apply to the shareholders of the 
surviving corporation in a merger if a vote of the shareholders of such corporation is not necessary 
to authorize such merger. 

D. Ashareholder of a corporation who has a right under this section to obtain payment for his 
shares shall have no right at law or in equity to attack the validity of the corporate action that 
gives rise to his right to obtain payment, nor to have the action set aside or rescinded, except when 
the corporate action is unlawful or fraudulent with regard to the complaining shareholder or to 
the corporation. 


History: 1953 Comp., § 51-28-38, enacted by Laws shareholder’s shares in an appraisal proceeding does not 
1967, ch. 81, § 77; 1975, ch. 64, § 36; 1983, ch. 304, § 60. provide the exclusive remedy and does not eliminate com- 
Compiler’ s notes, — This section is derived from Sec- mon law actions for breach of fiduciary duty, McMinn v. 
tion 80 of the ABA Model Business Corporation Act. MBF Operating Acquisition Corp., 2007-NMSC-040, 142 
The 1983 amendment, effective June 17, 1983, added N.M. 160, 164 P.3d 41. 
"and obtain payment for shares" at the end of the catch- Where plaintiff, who was a shareholder in a corpora- 
line, inserted "and obtain payment for the shareholder's ° tion that had been merged out of existence, claimed that 
shares in the event of" in the introductory language of the merger was unfair and resulted in an unfair share 
Subsection A, inserted "except as provided in Subsection price paid to shareholders because’ the directors of the 
C of this section" in Paragraph (1) of Subsection A, added corporation breached fiduciary duties by engaging in self- 
Paragraphs (3) to (5) of Subsection A, designated former interested negotiations with potential buyers of ‘the cor- 
Subsection B as present Paragraph (1) of Subsection B, poration, devaluing the corporation for personal gain, and 
rewrote the first sentence of Paragraph (1) of Subsection conducting unfair and misleading voting processes, plain- 
B, which formerly read; "A shareholder may dissent as to tiff’s claim fell within the exception for unlawful or fraud- 
less than all of the shares registered in his name," added ulent corporate action. Rael v. Page, 2009-NMCA-123, 147 
Paragraph (2) of Subsection B, substituted "The right to N.M. 306, 222 P.3d 678, cert. denied, 2009-NMCERT-009,, 
obtain payment under" for "The provisions of" at the be- 147 N.M. 421, 224 P.3d 648. 
ginning of Subsection C, and added Subsection D. Right of appraisal not adequate, — Where plaintiff, 
who was a shareholder in a corporation that had been 
ANNOTATIONS merged out of existence, claimed that the merger was un- 


fair and resulted in an unfair share price paid to share- 
holders because the directors of the corporation breached 
fiduciary duties by engaging in self-interested negotia- 
tions with potential buyers of the corporation, devaluing 
the corporation for personal gain, and conducting unfair 
and misleading voting processes, plaintiff's claim should 


Duty of majority shareholder, — A majority share- 
holder, as well as an officer or director of a close corpora- 
tion, when purchasing the stock of a minority shareholder, 
has a fiduciary duty to disclose material facts affecting 
the value of the stock which are known to the purchasing 
shareholder, officer or director by virtue of their position, 


but not known to the selling shareholder. Walta v. Gal- not have been dismissed because, to the extent plaintiff 
legos Law Firm, P.C., 2002-NMCA-015, 131 N.M. 544, 40 had been injured as alleged, mere valuation would not, as 
P.3d 449, cert, denied, 131 N.M. 619, 41 P3d 345 ‘ a matter of law, provide adequate redress. Rael v. Page, 


Where ig 2009-NMCA-123, 147 N.M. 806, 222 P.3d 678, cert. denied, 
2009-NMCERT-009, 147 N.M. 421, 224 P.3d 648. 

Law reviews. — For article, "1975 Amendments to the 
New Mexico Business Corporation Act," see 6 N.M.L. Rev. 
57 (1975). 


Appraisal is not exclusive remedy. — 
interest of a non-controlling shareholder in a closely-held 
corporation is eliminated by the controlling shareholders 
through the use of a freeze out merger transaction, the 
determination of the fair cash value of the non-controlling 
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For article, "1983 Amendments to the New Mexico Busi- For note, "The Fiduciary Duties Owed in a New Mexico 
ness Corporation Act and Related Statutes," see 14 N.M.L. Closely Held Corporation: Walta v. Gallegos Law Firm, 
Rey, 371 (1984). P.C.," see 34 N.M. L. R.ev. 181 (2004) 

‘For article, "Too Close for Comfort: Minority Share- — ‘Am. Jur. 2d, A.L.R. and ’'C.J.S. references. — 18A 
holder Litigation Against Close Corporations after Mc- Am. Jur. 2d Corporations § 836; 19 Am. Jur. 2d Corpora- 
Minn v. MBF Operating Acquisition Corp. and The Peters tions §§ 2574, 2582 to 2586. 


Corp. v, N.M. Banquest Investors Corp.," see 39 N.M, L. 19 C.J.S. Corporations §§ 799 to 801. 
Rev. 319 (2009). 


53-15-4.. Rights of dissenting shareholders. 


A. Any shareholder electing to exercise his right of dissent shall file with the corporation, prior 
to or at the meeting of shareholders at which the proposed corporate action is submitted to a vote, 
a written objection to the proposed corporate action. If the proposed corporate action is approved 
by the required vote and the shareholder has not voted in favor thereof, the shareholder may, 
within ten days after the date on which the vote was taken or if a corporation is to be merged 
without a vote of its shareholders into another corporation any of its shareholders may, within 
twenty-five days after the plan of the merger has been mailed to the shareholders, make written 
demand on the corporation, or, in the case of a merger or consolidation, on the surviving or new 
corporation, domestic or foreign, for payment of the fair value of the shareholder's shares, and, if 
the proposed corporate action is effected, the corporation shall pay to the shareholder, upon the 
determination of the fair value, by agreement or judgment as provided herein, and, in the case of 
shares represented by certificates, the surrender of such certificates the fair value thereof as of the 
day prior to the date on which the vote was taken approving the proposed corporate action, exclud- 
ing any appreciation or depreciation in anticipation of the corporate action. Any shareholder fail- 
ing to make demand within the prescribed ten-day or twenty-five-day period shall be bound by the 
terms of the proposed corporate action, Any shareholder making such demand shall thereafter be 
entitled only to payment as in this section provided and shall not be entitled to vote or to exercise 
any other rights of a shareholder. 

B. Nosuch demand may be withdrawn unless the corporation consents thereto. If, however, the 
demand is withdrawn upon consent, or if the proposed corporate action is abandoned or rescinded 
or the shareholders revoke the authority-to effect the action, or if, in the case of a merger, on the 
date of the filing of the articles of merger the surviving corporation is the owner of all the out- 
standing shares of the other corporation, domestic and foreign, that are parties to the merger, or if 
no demand or petition for the determination of fair value by a court has been made or filed within 
the time provided in this section, or if a court of competent jurisdiction determines that the share- 
holder is not entitled to the relief provided by this section, then the right of the shareholder to be 
paid the fair value of his shares ceases and his status as a shareholder shall be restored, without 
prejudice, to any corporate proceedings which may have been taken during the interim. 

C. Within ten days after such corporate action is effected, the corporation, or, in the case of a 
merger or consolidation, the surviving or new corporation, domestic or foreign, shall give written 
notice thereof to each dissenting shareholder who has made demand as provided in this section 
and shall make a written offer to each such shareholder to pay for such shares at a specified price 
deemed by the corporation to be the fair value thereof. The notice and offer shall be accompanied 
by a balance sheet of the corporation, the shares of which the dissenting shareholder holds, as of 
the latest available date and not more than twelve months prior to the making of the offer, and a 
profit and loss statement of the corporation for the twelve-months' period ended on the date of the 
balance sheet. 

D. If within thirty days after the date on which the corporate action was effected the fair value 
of the shares is agreed, upon between any dissenting shareholder and the corporation, payment 
therefor shall be made within ninety days after the date on which the corporate action was ef- 
fected, and, in the case of shares represented by certificates, upon surrender of the certificates. 
Upon payment of the agreed value, the dissenting shareholder shall cease to have any interest in 
the shares. 

E. If, within the period of thirty days, a dissenting shareholder and the corporation do not so 
agree, then the corporation, within thirty days after receipt of written demand from any dissenting 


166 


© 2022 State of New. Mexico. New Mexico Compilation Commission. All rights reserved, 


53-15-4 BUSINESS CORPORATIONS; SALE OF ASSETS 53-15-4 


shareholder, given within sixty days after the date on which corporate action was effected, shall, or 
at its election at any time within the period of sixty days may, file a petition in any court of compe- 
tent jurisdiction in the county in this state where the registered office of the corporation is located 
praying that the fair value of the shares be found and determined. If, in the case of a merger or 
consolidation, the surviving or new corporation is a foreign corporation without a registered office 
in this state, the petition shall be filed in the county where the registered office of the domestic 
corporation was last located. If the corporation fails to institute the proceeding as provided in 
this section, any dissenting shareholder may do so in the name of the corporation. All dissenting 
shareholders, wherever residing, shall be made parties to the proceeding as an action against their 
shares quasi in rem. A copy of the petition shall be served on each dissenting shareholder who is a 
resident of this state and shall be served by registered or certified mail on each dissenting share- 
holder who,is a nonresident. Service on nonresidents shall also be made by publication as provided 
by law. The jurisdiction of the court shall be plenary and exclusive. All shareholders who are par- 
ties to the proceeding shall be entitled to judgment against the corporation for the amount of the 
fair value of their shares. The court. may, if it so elects, appoint one or more persons as appraisers 
to receive evidence and recommenda decision on the question of fair value. The appraisers shall 
have such power and authority as specified in the order of their appointment or on an amendment 
thereof. The judgment shall be payable to the holders of uncertificated shares immediately, but to 
the holders of shares represented by certificates only upon and concurrently with the surrender to 
the corporation of certificates. Upon payment of the judgment, the prepioutaia shareholder ceases 
to have any interest in the shares, , 

F, The judgment shall include: an allowance for interest at such rate as the court may find to 
be fair and equitable, in all the circumstances, from the date on which the vote was taken on the 
proposed corporate action to the date of payment. 

G. The costs and expenses of any such proceeding shall be determined by the court and shall. be 
assessed against the corporation, but all or any part of the costs and expenses may be apportioned 
and assessed as the court deems equitable against any or all of the dissenting shareholders who 
are parties to the proceeding to whom the corporation made an offer to pay for the.shares if the 
court finds that the action of the shareholders in failing to accept the offer was arbitrary or vexa- 
tious or not in good faith. Such expenses include reasonable compensation for and reasonable ex- 
penses of the appraisers, but exclude the fees and expenses of counsel for and experts employed by 
any party; but if the fair value of the shares as determined materially exceeds the amount which 
the corporation offered to pay therefor, or if no offer was made, the court in its discretion may 
award to any shareholder who is a party to the proceeding such sum as the court determines to be 
reasonable compensation to any expert employed by the ab oreluatherts in the proceeding, eae 
with reasonable fees of legal counsel. 

H. Upon receiving a demand for payment from any dissenting shareholder, the corporation 
shall make an appropriate notation thereof in its shareholder records. Within twenty days after 
demanding payment for his shares, each holder of shares represented by certificates demanding 
payment: shall submit the certificates to the corporation for notation thereon that such demand 
has been made. His failure to do so shall, at the option of the corporation, terminate his rights 
under this section unless a court of competent jurisdiction, for good and sufficient cause shown, 
otherwise directs. If uncertificated shares for which payment has been demanded or shares rep- 
resented by a certificate on which notation has been so made is [are] transferred; any new certifi- 
cate issued therefor shall bear similar notation, together with the name of the original dissenting 
holder of the shares, and a transferee of the shares acquires by such transfer no rights in the cor- 
poration other than those which the original dissenting shareholder had after making demand for 
payment of the fair value thereof. 

I. Shares acquired by a corporation pursuant to payment of the agreed value therefor or to 
payment of the judgment entered therefor, as in this section provided, may be held and disposed 
of by the corporation as in the case of other treasury shares, except that, in the case of a merger or 
consolidation, they may be held yasse disposed.of as the plan of MPEEGE or consolidation may other- 
wise provide. 
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History: 1953 Comp., § 51-28-4, enacted by Laws 
1967, ch, 81, § 78; 1983, ch. 304, § 61. 

Compiler's notes. — This section is derived from Sec- 
tion 81 of the ABA Model Business Corporation Act... 

Cross references. — For definition of "shares", see 
§3-11-2D NMSA 1978. 

The 1988 amendment, effective June 17, 1983, sub- 
stituted "upon the determination ...surrender of such 
certificates" for "upon surrender of the ‘certificate or cer- 
tificates representing the shares" near the end of the sec- 
ond sentence of Subsection A, substituted "corporation" 


for "corporations" preceding "domestic" near the middle of 


the last sentence of Subsection B, substituted "provided 


CORPORATIONS 


in this section" for "herein provided" near the middle of , 


the first sentence of Subsection C, inserted "and, in the 
case of shares represented by certificates," near the end 
of the first sentence of Subsection D, substituted "cer- 
tificates" for "certificate or certificates representing such 
shares" at the end of the first sentence of Subsection D, 
substituted "fails" for "shall fail" and substituted "pro- 
vided in this section" for "herein provided" in the third 
sentence of Subsection E, deleted "shall be" preceding 
"specified" and inserted "on" preceding "an amendment" 
in the tenth sentence of Subsection KE, inserted "to the 
holders of uncertificated shares immediately, but to the 
holders of shares represented by certificates" and substi- 
tuted "certificates" for "the certificate or certificates repre- 
senting such shares" in the eleventh sentence of Subsec- 
tion E, substituted "ceases" for "shall cease" in the last 
sentence of Subsection E, substituted "deems" for "may 
deem" and "finds" for "shall find” in the first sentence of 
Subsection G, deleted "shall" preceding "exclude the fees," 
substituted "determines" for "may determine" and deleted 
"or experts" following "expert" in the second sentence of 
Subsection G, added the present first sentence of Subsec- 
tion H, substituted "holder of shares represented by cer- 


tificates" for "shareholder" and substituted "certificates": 


for "certificate or certificates representing his shares," and 
deleted "shall" preceding "otherwise directs" in the second 
sentence of Subsection H, and inserted "uncertificated" 
preceding "shares" and inserted "for which payment has 
been demanded or shares" following "shares" in the last 
sentence of Subsection H and made other minor changes. 


ANNOTATIONS. 


Disgorgement of profits and punitive damages. 
— Where a shareholder representative breached his fidu- 
ciary duty under a shareholder agreement to dissenting 
shareholders; the dissenting shareholders did not suffer 
any damages; and the breach was not malicious, the dis- 
senting shareholders were not entitled to disgorgement of 
profits and punitive damages in addition to the appraised 
fair value of their shares. The Peters Corp. v. N.M. Ban- 
quest Investors Corp., 2008-NMSC-0389, 144 N.M. 434, 188 
P.3d 1185, aff'g 2007-NMCA-065, 141 N.M. 632, 159 P.3d 
ELT 

Control premium not justified, — The court did not 
err in refusing to add a control premium to the value of 
dissenting shareholder’s shares where although the dis- 
senting shareholders were part of the control group in 
virtue of a shareholder’s agreement, they were minority 
shareholders in the control group and within the corpora- 
tion as a whole; pursuant to the shareholder agreement, 
the dissenting shareholders had delegated all decisions 
to one shareholder who was not a dissenting shareholder; 
under the shareholder agreement, each shareholder had a 
veto power over whether all signatory shareholders could 
purchase their pro rata part of shares before they were of- 
fered to a third party; and the fair value arrived at by the 
court did not impose any minority discount that required 
an off-set by a control premium. N.M. Banquest Investors 
Corp. v. The Peters Corp., 2007-NMCA-065, 141 N.M. 632, 
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159 P.3d 1117, aff'd, 2008-NMSC-039, 144 N.M. 188, 188 
P.3d 1185. 

Breach of fiduciary duty not an exception to ex- 
clusivity of the appraisal method. — Where a share- 
holder representative breached his fiduciary duty under 
a shareholder agreement to dissenting shareholders by 
failing to notify them that a controlling shareholder in- 
tended to sell its shares prior to sending out proxy ma- 
terial, while the shareholder representative did inform 
some other shareholders and the corporate board of direc- 
tors, the breach did not fall outside the exclusivity of the 
appraisal remedy, for fraud or illegality. N.M. Banquest 
Investors Corp. v. The Peters Corp., 2007-NMCA-065, 141 
N.M. 632, 159 P.38d 1117, aff'd, 2008-NMSC-039, 144 N.M. 


188, 188 P.3d 1185. 


The court may award compound interest on the 
fair value of dissenting shareholder shares. N.M. Ban- 


| quest Investors Corp. v. The Peters Corp., 2007-NMCA-065, 
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141 N.M. 682, 159 P.8d 1117, aff'd, 2008-NMSC-039, 144 
N.M, 188, 188 P.3d 1185. 

Exclusive remedy. — In the absence of fraud or il- 
legality, the statutory right to obtain an appraisal of 
the fair value of stock is the exclusive remedy against a 
corporation by a shareholder who dissents from a pro- 
posed merger. McMinn v. MBF Operating Acquisition 
Corp., 2006-NMCA-049, 139 N.M..419, 183 P.3d 875, cert, 
granted, 2006-NMCERT-004, 1389 N.M. 429, 134 P.3d 120, 
rev'd, 2007-NMSC-040, 142 N.M. 160, 164 P.3d 41. 

No right to jury trial. — There is no statutory or con- 
stitutional right to a jury in a proceeding brought by a 
dissenting shareholder based on the right to an appraisal 
of the value of a dissenting shareholder's stock for stock 
valuation created by the legislature. Smith v. First Al- 
amogordo Bancorp., Inc., 1992-NMCA-095, 114 N.M. 340, 
888 P.2d 494, cert. denied, 114 N.M. 314, 838 P.2d 468, 

Determination of pre-sale value. — In an action by 
a dissenting shareholder seeking a valuation of his stock, 
the court erred when it held that a pretrial statement re- 
garding stock share value was binding on the parties and 
that the stipulation in the statement as to the value of the 
shares on the day the dissenting shareholder terminated 
his employment also stipulated the pre-sale value for pur- 
poses of application of this section. The court should have 
permitted defendants to introduce evidence on the value 
of the stock the day before the corporate sale. Morrow v. 
Cooper, 1991-NMCA-108, 113 N.M. 246, 824 P.2d 1048, 

Section does not specify how shares valued. — 
This section does not specify the method by which the 
court should determine fair value of shares of dissent- 
ing stockholders. Tome Land & Improvement Co. v. Silva, 
1972-NMSC-004, 83 N.M. 549, 494 P.2d 962, 

Market value of stock is generally the base price 
at which a stock could be sold by a willing, informed seller 
to an informed, willing buyer. Tome Land & Improvement 
Co. v. Silva, 1972-NMSC-004, 83 N.M. 549, 494 P.2d 962. 

Elements of valuation. — In arriving at the fair value 
of the shares of dissenting stockholders, courts have been 
almost. unanimous in using a combination of three ele- 
ments of valuation: (1) net asset value; (2) market value, 
and (3) investment or earnings value. Tome Land & Im- 
provement Co, v. Silva, 1972-NMSC-004, 83 N.M. 549,494 
P.2d.962,:... -, 

Use of appraisers. — The appraiser has discretion 
in determining market, asset and investment value of 
shares of dissenting stockholders, but the appraiser's 
valuation is then subject to review by the trial court to de- 
termine whether it is supported upon reasonable grounds 
and if the appraiser's valuation is not so supported, the 
trial court may substitute its own calculation of any or 
all of the factors. Tome Land & Improvement Co, v. Silva, 
1972-NMSC-004, 83 N.M. 549, 494 P.2d 962. 

Award of interest. — The statute places the award- 
ing of interest within the discretion of the court, and the 
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court did not abuse its discretion by awarding 6% inter- 
est because such conclusion is supported by substan- 
tial evidence. Tome Land & Improvement Co. v, Silva, 
1972-NMSC-004, 83 N.M. 549, 494 P.2d 962. 

When attorney's and expert's fees awarded. — Un- 
der this section, once the court determines that. the fair 
value materially exceeds the amount which the corpora- 
tion has offered for the shares, it may, in its discretion, 
award what it may determine to be reasonable compensa- 
tion by way of expert fees and attorney's fees, but it may 
not award only expert fees and not attorney's fees if the 
shareholder has employed both an expert and an attorney 
in the proceeding. Tome Land & Improvement Co. v. Silva, 
1972-NMSC-004, 83 N.M. 549, 494 P.2d 962. 

Fee contract evidence of reasonable attorney's 
fee. — A contingent fee contract between dissenting 
shareholders and their attorney is properly admissible so 
long as its effect is limited to being simply an item of evi- 
dence having some probative value in resolving the issue 
of the amount of a reasonable attorney's fee to be allowed 
dissenters; to be weighed and taken into account with all 
of the other evidence bearing on that question, Tome Land 
& Improvement Co. v. Silva, 1973-NMSC-120, 86 N.M. 87, 
519 P.2d 1024. 

Fee awarded to dissenting shareholders. — Sub- 
section G of this section provides not only that the amount 
of the fee is to be reasonable, but that it is to be awarded to 
the dissenting shareholders, not to their attorney. There- 
fore defendant is not entitled to credit for amounts paid 
or to be paid by dissenting shareholders to their attorney 
under contingent fee contract. Tome Land & Improvement 
Co, v. Silva, 1973-NMSC-120, 86 N.M. 87, 519 P.2d 1024. 

No jurisdiction over fee paid to dissenters! attor- 
ney. — The trial court is without jurisdiction to fix the 
amount to be paid by dissenters to their attorney under 
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contingent fee contract or pass upon the reasonableness of 
such amounts. Amount could be more than, the same as or 
less than the amount found by the court to be reasonable 
under the statute. Tome Land & Improvement Co. v, Silva, 
1973-NMSC-120, 86 N.M. 87, 519 P.2d 1024; 
Jurisdiction in judicial proceedings. — Subsec- 
tion E prescribes venue, not jurisdiction and does not 
limit the jurisdiction for actions brought under this sec- 
tion to one judicial district only. Thus where defendants 
did not plead improper venue in an action brought by a 


__ dissenting shareholder in a county other than that where 


the corporation's registered office was located, defendants 
waived the issue and could not have the action dismissed 
on the alternative grounds of lack of jurisdiction. Morrow 
v, Cooper, 1991-NMCA-108, 113 N.M. 246, 824 P.2d 1048. 

Law reviews. — For article, "1988 Amendments to the 
New Mexico Business Corporation Act and Related Stat- 
utes," see 14 N.M.L, Rev. 371 (1984). 

For article, Too Close for Comfort: Minority Share- 
holder Litigation Against Close Corporations after Mc- 
Minn v. MBF Operating Acquisition Corp; and The Peters 
Corp. v. N.M. Banquest Investors Corp.," see 39 N.M. L. 
Rev, 319 (2009). 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 18A 
Am. Jur. 2d Corporations § 836; 19 Am. Jur, 2d Corpora- 
tions §§ 2574, 2582 to 2586, 

Who may assert invalidity of sale, mortgage, or other 
disposition of corporate property without approval of 
stockholders, 58 A.L.R.2d 784, 

Timeliness and sufficiency of dissenting stockholder's 
notice of his objection to consolidation or merger and of 
his demand for payment for his shares, 40 A.L.R.3d 260. 

Valuation of stock of dissenting stockholders in case of 
sale of corporate assets, 48 A.L.R.3d 430. 

19 C.J.S. Corporations §§ 799 to 801. 


ARTICLE 16 


Business Corporations; Dissolution of Corporations 


. Voluntary dissolution by incorporators. 
. Voluntary dissolution by consent of sharehold- 
ers. 

. Voluntary dissolution by act of corporation. 

.' Filing statement of intent to dissolve. 

. Effect of statement of intent to dissolve. 

. Procedure after filing of statement of intent to 
dissolve, 

Revocation of voluntary dissolution proceedings 
by consent of shareholders. 

Revocation of voluntary dissolution proceedings 
by act of corporation. 

Filing statement of revocation of voluntary dis- 
solution proceedings. 

53-16-10. Effect of statement of revocation of voluntary 

dissolution proceedings. 


53-16-7. 
53-16-8, 
53-16-9. 


Sec. 

58-16-11. 
53-16-12, 
53-16-13. 
58-16-14. 
53-16-15. 
53-16-16. 


Articles of dissolution, 

Filing of articles of dissolution. 

Involuntary dissolution. 

Notification to attorney general. 

Venue and process. 

Jurisdiction of court to liquidate assets and 
business of corporation. 

Procedure in liquidation of corporation by 
court. 

Qualifications of receivers. 

Filing of claims in liquidation proceedings. 

Discontinuance of liquidation proceedings. 

Decree of involuntary dissolution. 

Filing of decree of dissolution. 

Deposit with state treasurer of amount due 
certain shareholders. 

Survival of remedy after dissolution. 


53-16-17. 


53-16-18. 
53-16-19, 
53-16-20. 
53-16-21. 
53-16-22. 
53-16-23, 


53-16-24. 


53-16-1. Voluntary dissolution by incorporators. 


A corporation that has or has not commenced business and has not issued any AEE may be 
voluntarily dissolved by its incorporators in the following manner: 
A. articles of dissolution shall be executed by a majority of the incorporators and shall set 


forth: 
(1) the name of the corporation; 


(2) the date of issuance of its certificate of incorporation; 
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(3) that none of its shares has been issued; 

(4) that the corporation has or has not commenced business; 

(5). that the amount, if any, actually paid in on subscriptions for its shares, less any part 
thereof disbursed for necessary expenses, has been returned to those entitled thereto; 

(6) that no debts of the corporation remain unpaid; and 

(7) that a majority of the incorporators elect that,the corporation be dissolved; 

B. the original of the articles of dissolution together with a copy, which may be signed, photo- 
copied or conformed, shall be delivered to the commission [secretary of state]. If the commission 
[secretary of state] finds that the articles of dissolution conform to law and that the, corporation 
has complied with the Tax Administration Act [Chapter 7, Article 1 NMSA 1978] and has paid ‘all 

contributions required by the Unemployment Compensation Law [Chapter 51 NMSA 1978], it 
shall, when all fees have been paid: , 
(1) endorse on the original and copy the word "filed" and the month, day and year of the 
filing; 
(2). file the original in its office; and 
(3) issue a certificate of dissolution to which it shall affix the: file-stamped copy; ban 

C. the certificate of dissolution, together with the file-stamped copy of the articles of dissolu- 
tion affixed to it, shall be returned by the commission [secretary of state] to the incorporators or 
their representative. Upon the issuance of the certificate of dissolution by the commission [secre- 
tary of state] the existence of the corporation shall cease. 


¥ 


History: 1953 Comp., § 51-29-1, enacted by Laws introductory paragraph and deleted "and franchise taxes" 


1967, ch. 81, § 79; 1975, ch. 64, § 37; 2001, ch. 200, § 58; near the end of Subsection B. 

2008, ch. 318, § 38. The 2001 amendment, effective July 1, 2001, deleted 
Bracketed material. — The bracketed material was the provision that the articles of dissolution be executed 

inserted by the compiler and is not part of the law. in duplicate and changed the provisions of the section so 
Laws 2013, ch. 75, § 9 provided that as of July 1, 2018, that instead of explaining the procedures for processing 

the secretary of state, pursuant to N.M. const., Art. 11, duplicates, it explains procedures for processing the origi- 

§ 19, shall assume responsibility for chartering corpora- nal and a copy of the original. 


tions as provided by law, including the performance of the 
functions of the former corporations bureau of the public 
regulation commission, and that except for Subsection D 
of 58-5-8 NMSA 1978, references to the "public regulation 


ANNOTATIONS 


Law reviews. — For article, "1975 Amendments to the 
New Mexico Business Corporation Act," see 6 N.M.L. Rev. 


commission”, "state corporation commission" or "commis- *- 57 (1975). 

sion" shall be construed to be references to the secretary For article, "1983 Amendments to the Nee Maxice RaRG 

of state, See 8-4-7 NMSA 1978, ; ness Corporation Act and Related Statutes," see 14 N.M.L. 
Compiler's notes. — This section is derived from Sec- Rev. 371 (1984). 

tion 82 of the ABA Model Business Corporation Act. Am. Jur. 2d, A.L.R. and C.J.S. iotowadaau: aiag 
The 2003 amendment, effective July 1, 2003, in- am, Jur. 2d Corporations §§ 2733 to 2736, 2740, 2741, 

serted "or has" following "corporation that has" in the 2746. 


19 C.J.S. Corporations §§ 837 to 839, 


53-16-2. Voluntary dissolution by consent of shareholders. 


A corporation may be voluntarily dissolved by the written consent of all of its shareholders. 
Upon the execution of the written consent, a statement of intent to dissolve shall be executed by 
the corporation by an authorized officer, which statement shall set forth: 

A, the name of the corporation; 

B. the names and respective addresses of its officers; 

C. the names and respective addresses of its directors; 

D. acopy of the written consent signed by all shareholders of the corporation; and 

K. astatement that the written consent has been signed by all shareholders of the corporation 
or signed in their names by their attorneys in fact authorized to consent on their behalf. pies 


Galsiaees 1958 Comp., § 51-29-2, enacted by Laws executed", substituted "an authorized officer" for "its 


1967, ch. 81, § 80; 2001, ch. 200, § 59. chairman of the board, president or vice president and by 
Compiler' r] notes. — This section is derived from Sec- its secretary or assistant secretary and verified by one of 
tion 83 of the ABA Model Business Corporation Act, the officers signing the articles"; and substituted "in fact 
The 2001 amendment, effective July 1, 2001, in thereunto duly authorized" for "in fact authorized to con- 
Subsection A, deleted "in duplicate" following "shall be sent on their behalf". . 
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ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 19 Am. 
Jur. 2d Corporations §§ 2736, 2748, 2750 to 2753, 2786. 


Relief other than by dissolution in cases of intracorpo- 
rate deadlock or dissension, 34 A.L.R.4th 18. 
19 C.J.S. Corporations §§ 837 to 839. 


53-16-3. Voluntary dissolution by act of corporation. 


A corporation may be dissolved by the act of the corporation, when authorized in the following 
manner: 

A. the board of directors shall adopt a Hesblutior! recommending that the corporation be dis- 
solved and directing that the question of dissolution be submitted to a vote at a meeting of share- 
holders, which may be either an annual or a special meeting; 

B. written notice shall be given to each shareholder of record entitled to vote at the meeting 
within the time and in the manner provided in the Business Corporation Act for the giving of no- 
tice of meetings of shareholders and, whether the meeting is an annual or special meeting, shall 
state that the purpose, or one of the purposes, of the meeting is to consider the advisability of dis- 
solving the corporation; 

C. at the meeting, a vote of shareholders entitled to vote shall be taken on a resolution to 
dissolve the corporation, and the resolution shall be adopted upon receiving the affirmative vote 
of the holders of a majority of the shares of the corporation entitled to vote on the resolution, 
unless any class of shares is entitled to vote on it as a class, in which event the resolution shall 
be adopted upon receiving the affirmative vote of the holders of a majority of the shares of each 
class of shares entitled to vote on it as a clase and of the total shares entitled to vote on the reso- 
lution; and 

D. upon the adoption of the resolution, a statement of intent to dissolve shall be executed by 


the corporation by an authorized officer, which statement shall set forth: 


(1) the name of the corporation; 


(2) the names and respective addresses of its offtcers; 
(3) the names and respective addresses of its directors; ) 
(4) acopy of the resolution adopted by the shareholders authorizing the dissolution of the 


corporation; 


(5) the number of shares outstanding and, if the shares of any class are entitled to vote as 
a class, the designation and number of outstanding shares of each such class; and 

(6) the number of shares voted for and against the resolution, respectively, and, if the 
shares of any class are entitled to vote as a class, the number of shares of each such class for and 


against the resolution, respectively. 


History: 1953 Comp., § 51-29-3, enacted by Laws 
1967, ch. 81, § 81; 19838, ch. 304, § 62; 2001, ch. 200, 
§ 60. 

Compiler's notes. — This section is derived from Sec- 
tion 84 of the ABA Model Business Corporation Act. 

Cross references. — For applicability of lowered vot- 
ing requirements to existing corporations, see 53-18-6.1 
NMSA 1978, 

The 2001 amendment, effective July 1, 2001, in Sub- 
section D, deleted the provision that the statement of in- 
tent to dissolve be executed in duplicate and substituted 
"an authorized officer" for "its chairman of the board, 
president or vice president and by its secrétary or assis- 
tant secretary and verified by one of the officers signing 
the articles". 

The 1983 amendment, effective June 17, 1983, deleted 
"thereat" preceding "shall be taken" in the first sentence 


of Subsection C and substituted "a majority" for "two- 
thirds" in two places in the last sentence of Subsection C, 
and added "and" at the end of Subsection C. 


ANNOTATIONS 


Law reviews. — Annual Survey of New Mexico Corpo- 
rate Law, see 17 N.M.L. Rev. 253 (1987). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 19 Am. 
Jur. 2d Corporations §§ 2736, 2748, 2751, 2754 to 2756. 

Dissolution of corporation on grounds of intracorporate 
deadlock or dissension, 83 A.L.R.3d 458. 

Relief other than by dissolution in cases of intracorpo- 
rate deadlock or dissension, 34 A.L.R.4th 18. 

Liability of shareholders, directors, and officers where 
corporate business is continued after its dissolution, 72 
A.L.R.4th 419. 

19 C.J.S. Corporations §§ 837 to 839. 


53-16-4. Filing statement of intent to dissolve. 


An original and a copy, which may bea photocopy of the original after it was signed or a photo- 
copy that is conformed to the original, of the statement of intent to dissolve, whether by consent of 
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53-16-6 


shareholders or by act of the corporation, shall be delivered to the commission [secretary of state]. 
If the commission [secretary of state] finds that the statement conforms to law, it shall: _. 
A. endorse on the original and copy the word "filed" and the month, day and year of the filing; 


B. file the original in its office; and 


C. return the copy to the corporation or its representative. 


History: 1953 Comp., § 51-29-4, enacted by Laws 
1967, ch. 81, § 82; 1983, ch. 31, § 1; 2008, ch. 318, § 39. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. f 

Laws 2018, ch. 75, § 9 provided that as of July 1, 2018, 
the secretary of state, pursuant to N,M. const., Art. ZL. 
§ 19, shall assume responsibility for chartering corpora- 
tions as provided by law, including the performance of the 
functions of the former corporations bureau of the public 
regulation commission, and that except for Subsection D 
of 53-5-8 NMSA 1978, references to the "public regulation 
commission’, "state corporation commission" or "commis- 
sion" shall be construed to be references to the secretary 
of state, See 8-4-7 NMSA 1978. 


Compiler's notes. — This section is derived from Sec- 
tion 85 of the ABA Model Business Corporation Act. 

The 2003 amendment, effective July 1, 2003, substi- 
tuted "An original and a copy, which may be a photocopy 
of the original after it was signed or a photocopy that is 
conformed to the original" for "Duplicate originals" at the 
beginning of the introductory paragraph; substituted "the 
original and copy" for "each of the duplicate originals" in 
Subsection A; substituted "the original" for "one of the du- 
plicate originals" in Subsection B; substituted "copy" for 
"other duplicate original" in Subsection C. 

The 1983 amendment, effective June 17, 1983, deleted 
"when all fees and franchise taxes have been paid" at the 


end of the second sentence in the introductory language. 


53-16-5. Effect of statement of Ranleei to diaaaheas 


Upon the filing by the commission [secretary,of state] of a statement of intent to dissolve, whether 
by consent of shareholders or by act of the corporation, the corporation shall cease to carry on its 
business, except insofar as necessary for the winding up thereof, but its corporate existence shall 
continue until a certificate of dissolution has been issued by the commission [secretary of state] or 
until a decree dissolving the corporation has been entered by a court. of competent Junsdichion as 


provided in the Business Corporation Act. 


History: 1953 Comp., § 51-29-5, enacted by Laws 


1967, ch. 81, § 83. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2013, ch. 75, § 9 provided that as of July 1, 2018, 
the secretary of state, pursuant to N.M. const., Art. 11, 
§ 19, shall assume responsibility for chartering corpora- 
tions as provided by law, including the performance of the 
functions of the former corporations bureau of the public 
regulation commission, and that except for Subsection D 
of 53-5-8 NMSA 1978, references to the "public regulation 
commission", "state corporation commission" or "commis- 
sion" shall be construed to be references to the secretary 
of state, See 8-4-7 NMSA 1978. 

Compiler's notes. — This section is derived from Sec- 
tion 86 of the ABA Model Business Corporation Act. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 19 Am. 
Jur. 2d Corporations § 2834, 2880 to 2883, 


Conduct of affairs of corporation after its dissolution or 
expiration or forfeiture of its charter, 47 A.L.R. 1288, 97 
A,L.R: 477. 

Stockholders’ rights to patent, copyright, or trademark 
owned by corporation on dissolution thereof, 30 A.L.R.2d 
938. 

'Maintainability of criminal proceedings against dis- 
solved corporation, 40 A,L.R.2d 1396. 
Service of process upon dissolved domestic corporation 


“fn absence of express statutory direction, 75 A.L.R.2d 


1399. 

Availability of and time for bringing action against for- 
mer director, officer, or stockholder in dissolved corpora- 
tion for personal i injuries incurred after final dissolution, 
20 A.L.R.4th 414. 

Liability of dissolved corporation or corporation that 
forfeited charter in action pursuant to Comprehensive 
Environmental Response, Compensation, and Liability 
Act (CERCLA)(42 USCS §§ 9601-9675), 123 A.L.R, Fed. 
461, 

19 C.J.S. Corporations § 814. 


53-16-6. Procedure after filing of statement of intent to dissolve. 


After the filing by the commission [secretary of state] of a ktatement of intent to dlingulves the 


corporation: 


A. shall immediately cause notice thereof to be mailed to each known creditor of the corporation; 
B. shall proceed to collect its assets, convey and dispose of such of its properties as are not to be 


distributed in kind to its shareholders, pay, satisfy and discharge its liabilities and obligations and 
do all other acts required to liquidate its business and affairs, and, after paying or adequately pro- 
viding for the payment of all its obligations, distribute the remainder of its assets, either in cash or 
in kind, among its shareholders according to their respective rights and interests; and 
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53-16-8 


C... at any time during the liquidation of its business and affairs, may make application to a 
court of competent jurisdiction within the county in which the registered office or principal place 
of business of the corporation is situated, to have the liquidation continued under the supervision 
of the court as provided in the Business Corporation Act. 


History: 1953 Comp., § 51-29-6, enacted by Laws 
1967, ch. 81, § 84. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 20138, ch,.75, § 9 provided that as of July 1, 2013, 
the secretary of state, pursuant to N.M. const., Art. 11, 
§ 19, shall assume responsibility for chartering corpora- 
tions as provided by law, including the performance of the 
functions of the former corporations bureau of the public 
regulation commission, and that except for Subsection D 


of 53-5-8 NMSA 1978, references to the "public regulation 
commission", "state corporation commission" or "commis- 
sion" shall be construed to be references to the secretary 
of state. See 8-4-7 NMSA 1978. 


Compiler's notes. — This section is derived from Sec- 


tion 87 of the ABA Model Business Corporation Act. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S.: references. — 19 
C.J.S. Corporations §§ 837 to 839. 


53-16-7. Revocation of voluntary dissolution proceedings by consent of 
shareholders. 


By the written consent of all of its shareholders, a corporation may, at any time prior to the 
issuance of a certificate of dissolution by the commission [secretary of state], revoke voluntary 
dissolution proceedings. Upon the execution of the written consent, a statement of revocation of 
voluntary dissolution proceedings shall be executed by the corporation by an authorized officer, 


which statement shall set forth: 
A. the name of the corporation; 


B. the names and respective addresses of its officers; 
C. the names and respective addresses of its directors; 
D. acopy of the written consent signed by all shareholders of the corporation AN Se the vol- 


untary dissolution proceedings; and 


E. that the written consent has been signed by all shareholders of the corporation or signed in 


their names by their authorized attorneys. 


History: 1953 Comp., § 51-29-7, enacted by Laws 
1967, ch. 81, § 85; 2001, ch. 200, § 61. 

Bracketed material, —.The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws. 2013, ch. 75, § 9 provided that as of July 1, 2013, 
the secretary of state, pursuant to N.M. const,, Art. 11, 
§ 19, shall assume responsibility for chartering corpora- 
tions as provided by law, including the performance of the 
functions of the former corporations bureau of the pub- 
lic regulation commission, and that except for Subsection 
D of 53-5-8 NMSA 1978, references to the "public regu- 


lation Sppstieaga fs "state corporation commission" or 


"commission" shall be construed to be references to the 
secretary of state, See 8-4-7 NMSA 1978. 

Compiler's notes. — This section is derived from Sec- 
tion 88 of the ABA Model Business Corporation Act. 

The 2001 amendment, effective July 1, 2001, in the 
introductory language, deleted the provision that the re- 
vocation of voluntary dissolution proceedings be executed 
in duplicate and substituted "an authorized officer" for 
"its chairman of the board, president or vice president and 
by its secretary or assistant secretary and verified by one 


~ of the officers signing the articles". 


53-16-8. ercration of voluntary dissolution proceedings by act of 


corporation. 


By ‘He act of the corporation, a corporation may, at any time prior to the issuance of a certificate 
of dissolution by the commission. [secretary of state], revoke voluntary dissolution proceedings 
taken, in the following manner: 

A. the board of directors shall adopt a resolution recommending that the voluntary dissolution 
proceedings be revoked and directing that the question of revocation be submitted to a vote ata 
special meeting of shareholders; 

B. written notice stating that.the purpose or one of the purposes of the meeting is to consider 
the advisability of revoking the voluntary dissolution proceedings shall be given to each share- 
holder of record entitled to vote at the meeting within the time and in the manner provided in the 
Business Corporation Act for the giving of notice of special meetings of shareholders; 
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53-16-10 


C. at the meeting, a vote of the shareholders entitled to vote shall be taken on a resolution to 
revoke the voluntary dissolution proceedings, which shall require for its adoption the pot 
vote of the holders of a majority of the shares entitled to vote thereon; and 

D. upon the adoption of the resolution, a statement of revocation of voluntary dissolution ais 
ings shall be executed by the corporation by an authorized officer, which statement shall set forth: 


(1) the name of the corporation; 


(2) the names and respective addresses of its officers; 
(3) the names and respective addresses of its directors; 
(4) acopy of the resolution adopted by the shareholders revoking the voluntary dissolution 


proceedings; 


(5) the number of shares outstanding; and 


(6) the number of shares voted for and against the resolution, respectively. 


History: 1953 Comp., § 51-29-8, enacted by Laws 
1967, ch. 81, § 86; 1983, ch. 304, § 63; 2001, ch. 200, § 
62. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2018, ch. 75, § 9 provided that as of July 1, 2013, 
the secretary of state, pursuant to N.M.‘const., Art. 11, 
§ 19, shall assume responsibility for chartering corpora- 
tions as provided by law, including the performance of the 
functions of the former corporations bureau of the public 
regulation commission, and that except for Subsection D 
of 53-5-8 NMSA 1978, references to the "public regulation 
commission’, "state corporation commission" or "commis- 
sion" shall be construed to be references to the secretary 
of state. See 8-4-7 NMSA 1978. 


Cross references. — For applicability of lowered vot- 
ing requirements to existing corporations, see 53-18-6.1 
NMSA 1978. 

Compiler's notes. — This section is derived from Sec- 
tion 89 of the ABA Model Business Corporation Act. 

The 2001 amendment, effective July 1, 2001, in Sub- 
section D, deleted the provision that the revocation of vol- 
untary dissolution proceedings be executed in duplicate 
and substituted "an authorized officer" for "its chairman 
of the board, president or vice president and by its secre- 
tary or assistant secretary and verified by one of the of- 
ficers signing the articles". 

The 1983 amendment, effective June 17, 1983, de- 
leted "thereat" preceding "shall be taken," and substituted 
"a majority" for "two-thirds" in Subsection C and added 
"and" at the end of that subsection. 


53-16-9. Filing statement of revocation of voluntary dissolution 


proceedings. 


An original of the statement of revocation of voluntary dissolution proceedings, whether by con- 
sent of shareholders or by act of the corporation, together with a copy, which may be signed, pho- 
tocopied or conformed, shall be delivered to the commission [secretary of state]. If the commission 
[secretary of state] finds that the statement conforms to law, it shall, when all fees have been paid: 


A. endorse on the original and copy the word "filed" and the month, day and year of the filing; 


B.. file the original in its office; and 


C. return the file-stamped copy to the corporation or its renlane tteniver 


History: 1953 Comp., § 51-29-9, enacted by Laws 
1967, ch. 81, § 87; 2001, ch. 200, § 63; 2008, ch. 318, § 40. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2013, ch. 75, § 9 provided that as of July 1, 2013, 
the secretary of state, pursuant to N.M. const., Art. 11, 
§ 19, shall assume responsibility for chartering corpora- 
tions as provided by law, including the performance of the 
functions of the former corporations bureau of the public 
regulation commission, and that except for Subsection D 
of 53-5-8 NMSA 1978, references to the "public regulation 
commission", "state corporation commission" or "commis- 
sion" shall be construed to be references to the secretary 
of state. See 8-4-7 Ritts 1978. 


Compiler's notes. — This section is derived from Sec- 
tion 90 of the ABA Model Business Corporation Act. 

The 20038 amendment, effective July 1, 2008, deleted 

"and franchise taxes" following "fees" near the end of the 
introductory paragraph. 

The 2001 amendment, effective July 1, 2001, deleted 
the provision that the statement of revocation of volun- 
tary dissolution proceedings be executed in duplicate and 
changed the provisions of the section so that instead of 
explaining the procedures for processing duplicates, it ex- 
plains procedures for processing the original and a copy 
of the original. 


53-16-10. Effect of statement of revocation of voluntary dissolution 


proceedings. 


Upon the filing by the commission [secretary of state] of a statement of revocation of volun- 
tary dissolution proceedings, whether by consent of shareholders or by act of the corporation, the 
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revocation of the voluntary dissolution proceedings shall become effective and the corporation es 
again carry on its business. 


History: 1953 5 Compa § 51-29-10, enacted by Laws commission’, "state corporation commission" or "commis- 


1967, ch. 81, § 88. sion" shall be construed to be references to the secretary 
Bracketed material. — The bracketed material was of state. See 8-4-7 NMSA 1978. 

inserted by the compiler and is not part of the law. Compiler's notes, — This section is derived from Sec- 
Laws 2018, ch. 75, § 9 provided that as of July 1, 2013, tion 91 of the ABA Model Business Corporation Act. 


the secretary of state, pursuant to N.M. const., Art. 11, 
§ 19, shall assume responsibility for chartering corpora- ANNOTATIONS 


tions as provided by law, including the performance of the Am. Jur. 2d, A.L.R. and C.J.S. references. — Rein- 
functions of the former corporations bureau of the public statement of repealed, forfeited, expired, or suspended 


regulation commission, and that except for Subsection D feue hace Redadineiivtan Halon 
of 53-5-8 NMSA 1978, references to the "public regulation Ak rs ey se Ear PEST AEIS 08 SORROEA 


53-16-11. Articles of dissolution. 


If voluntary dissolution proceedings have not been revoked, then, when all debts, liabilities and 
obligations of the corporation have been paid and discharged or adequate provision has been made 
therefor and all of the remaining property and assets of the corporation have been distributed to 
its shareholders, articles of dissolution shall be executed by the corporation by an authorized of- 
ficer, which statement shall set forth: 

A. the name of the corporation; 

B. that the secretary of state has previously filed a statement of intent to dissolve the corpora- 
tion and the date on which the statement was filed; 

C. that all debts, obligations and liabilities of the corporation have Deer paid and discharged or 
that adequate provision has been made therefor; 

D. that all the remaining property and assets of the corporation have been distributed eas 
its shareholders in accordance with their respective rights and interests; 

EK. that there are no suits pending against the corporation in any court or that aaedudts pro- 
vision has been made for the satisfaction of any judgment, order or decree that may be entered 
against it in any pending suit; and 

F. confirmation that the corporation has resigned as a registered agent or is not currently a 
registered agent for any entity registered in New Mexico. 


History: 1953 Comp., § 51-29-11, enacted by Laws duplicate and substituted "an authorized officer" for "its 
1967, ch. 81, § 89; 2001, ch. 200, § 64; 2019, ch. 159, § 3. chairman of the board, president or vice president. and by 
The 2019 amendment, effective July 1, 2019, required its secretary or assistant secretary and verified by one of 
articles of dissolution to include confirmation that the cor- the officers signing the articles". 
poration has resigned as a registered agent or is not cur- 
rently a registered agent for any entity registered in New ANNOTATIONS _ 
Mexico; added new Subsection Ff, Pending lawsuit. — Nothing in the New Mexico 
_Compiler's notes. — This section is derived from Sec- Business Corporation Act suggests that the legislature 
tion 92 of the ABA Model Business Corporation Act. intended that final claims have priority over contingent 
The 2001 amendment, effective July 1, 2001, deleted claims. Smith v. Cox, 1992-NMSC-029, 113.N.M. 682, 831 


the provision that articles of dissolution be executed in P.2d 981. 


53-16-12. Filing of articles of dissolution. 


A. An original of articles of dissolution together with a copy, which may be signed, photocopied 
or conformed, shall be delivered to the commission [secretary of state]. If the commission [secre- 
tary of state] finds that the articles of dissolution conform to law and that the corporation has 
complied with the Tax Administration Act [Chapter 7, Article 1 NMSA 1978] and has paid all con- 
tributions required by the Unemployment Compensation Law [Chapter 51 NMSA 1978], it shall, 
when all fees have been paid: 

(1). endorse on the original and copy the word "filed" and the month, day and year of the 
filing; : 
(2) file the original in its office; and 
(83) issue a certificate of dissolution to which it shall affix the file-stamped copy. 
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B. The certificate of dissolution, together with the file-stamped copy of the articles of dis- 
solution affixed to it, shall be returned by the commission [secretary of state] to the repre- 
sentative of the dissolved corporation. Upon the issuance of the certificate of dissolution, the 
existence of the corporation shall cease, except for the purpose of suits, other proceedings and 
appropriate corporate action by shareholders, directors and officers as provided in the Business 


Corporation Act. af ) , 
History: 1953 Comp., § 51-29-12, enacted by Laws "commission" shall be construed to be references to the 
1967, ch. 81, § 90; 2001, ch. 200, § 65; 2003, ch. 318, § secretary of state. See 8-4-7 NMSA 1978. 
41, Compiler's notes. — This section is derived from Sec- 
Bracketed material. — The bracketed material was tion 93 of the ABA Model Business Corporation Act. 
inserted by the compiler and is not part of the law. ~ The 2003 amendment, effective July 1, 2003, deleted 
Laws 2013, ch, 75, § 9 provided that as of July 1, 2013, "and franchise taxes" following "fees" near the end of Sub- 
the secretary of state, pursuant to N.M. const., Art. 11, section A, 
§ 19, shall assume responsibility for chartering corpora- The 2001 amendment, effective July 1, 2001, deleted 
tions as provided by law, including the performance of the the provision that the articles of dissolution be executed 
functions of the former corporations bureau of the pub- in duplicate and changed the provisions of the section so 
lic regulation commission, and that except for Subsection that instead of explaining the procedures for processing 
D of 53-5-8 NMSA 1978, references to the "public regu- duplicates, it explains procedures for processing the origi- 


lation commission", "state corporation commission" or nal and a copy of the original. 


53-16-13. Involuntary dissolution. 


A corporation may be dissolved involuntarily by a decree of the district court.of Santa Fe county 
in an action filed by the attorney general when it is established that the corporation: 

A. procured its articles of incorporation through fraud; or 

B. has continued to exceed or abuse the authority conferred upon it by law, 


History: 1953 Comp,, § 51-29-13, enacted by Laws Relief other than by dissolution in cases of intracorpo- 


1967, ch. 81, § 91. rate deadlock or dissension, 34 A.L.R.4th 13. 
Compiler's notes. — This section is derived from Sec- Liability of shareholders, directors, and officers where 
tion 94 of the ABA Model Business Corporation Act. corporate business is continued after its dissolution, 72 
A.L.R.4th 419, 
ANNOTATIONS 19 C.J.S. Corporations $§ 811 to 882. 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 19 Am.,, 
Jur, 2d Corporations §§ 2788 to 2827, 2879. 


53-16-14. Notification to attorney general, 


The commission [secretary of state] shall certify to the attorney general, from time to time, 
the names of all corporations which have given cause for dissolution as provided by the Business 
Corporation Act, together with the facts pertinent thereto. Whenever the commission [secretary 
of state] carened the name of a corporation to the attorney general as having given cause for 
dissolution, the commission [secretary of state] shall concurrently mail to the corporation at its 
registered office a notice that the certification has been made. Upon the receipt of the certifica- 
tion, the attorney general shall file an action in the name of the state against the corporation for 
its dissolution. 


History: 1953:Comp., § 51-29-14, enacted by Laws of 53-5-8 NMSA 1978, references to the "public regulation 


1967, ch. 81, § 92, commission’, "state corporation commission" or "commis- 
Bracketed material, — ‘The bracketed material was sion" shall be construed to be references to the secretary 
inserted by the compiler and is not part of the law. of state. See 8-4-7 NMSA 1978. 
Laws 2013, ch: 75, § 9 provided that as of July 1, 2013, Compiler's notes. — This section is derived from Sec- 
the secretary of ‘state, pursuant to N.M. const., Art. 11, , tion 95 of the ABA Model Business Corporation Act. 
§ 19, shall assume responsibility for chartering corpora- : 
tions as provided by law, including the performance of the ANNOTATIONS © 
functions of the former corporations bureau of the public Am. Jur. 2d, A:L.R. and C.J.S. references. — 19 Am 
regulation commission, and that except for Subsection D Ape | Carporations 8§ 2817, 2819. ; 
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53-16-15. Venue and process. 


Every action for the involuntary dissolution of a corporation shall be commenced by the attorney 
general in the district court of Santa Fe county. Summons shall issue and be served as in other 
civil actions. If process is returned not found, the attorney general shall cause publication to be 
made as in other civil cases in some newspaper published in the county where the registered of- 
fice of the corporation is situated, containing a notice of the pendency of the action, the title of the 
court, the title of the action and the date on or after which default may be entered. The attorney 
general may include in one notice the names of any number of corporations against which actions 
are then pending in the same court. The attorney general shall cause a copy of the notice to be 
mailed to the corporation at its registered office within ten days after the first publication thereof. 
The certificate of the attorney general of the mailing of the notice is prima facie evidence thereof. 
The notice shall be published at least once each week for two successive weeks, and the first publi- 
cation thereof may begin at any time after the summons has been returned. Unless a corporation 
has been served with summons, no default shall be taken against it earlier than thirty days after 
the first publication of the notice. 


History: 1953 Comp., § 51-29-15, enacted by Laws ANNOTATIONS 


1967, ch. 81, § 93. 
Compiler's notes. — This section is derived from Sec- Am. Jur. 2d, A.L.R. and C.J.S. references. — 19 


tion 96 of the ABA Model Business Corporation Act. C.J.S. Corporations § 841. 


53-16-16. Jurisdiction of court to 1atidats assets and business of 
corporation. 


A. The district courts may liquidate the assets and business of a corporation: 

(1) ‘in an action by a shareholder when it is established that: 

(a) the directors are deadlocked in the management of the corporate affairs and the 
shareholders are unable to break the deadlock, and that irreparable injury to the corporation is 
being suffered or is threatened by reason thereof; or 

(b) the acts of the directors or those in control of the corporation are illegal, oppres- 
sive or fraudulent; or | 

(c) the shareholders are deadlocked in voting power, and have failed, for a period 
which includes at least two consecutive annual meeting dates, to elect successors to directors 
whose terms have expired or would have expired upon the election of their successors; or 

(d) the corporate assets are being misapplied or wasted; 

(2) in an action by a creditor: 

. (a) when the claim of the creditor has been reduced to judgment and an execution 
thereon returned unsatisfied and it is established that the corporation is insolvent; or 

(b) when the corporation has admitted in writing that the claim of the creditor is due 
and owing and it is established that the corporation is insolvent; 

(3) upon application by a corporation which has filed a statement of intent to dissolve, as 
provided in the Business Corporation Act, to have its liquidation continued under the supervision 
of the court; or . 

(4) when an action has been filed by the attorney general to dissolve a corporation and it 
is established that liquidation of its business and affairs should precede the entry of a decree of 
dissolution. 

B. Proceedings under Subsections A(1), A(2) or A(3).of this section shall be brought in the 
county in which the registered office or the principal office of the corporation is situated. 

C. It is not necessary to make shareholders parties to ey such action or proceeding unless 
relief is sought against them personally. 


History: 1953 Comp., § 51-29-16, enacted by Laws ANNOTATIONS 


1967, ch. 81, § 94. nh Piaaic - ees 
Coeate a notedethia nectin ralerivedsivomec. Jurisdiction of district court sitting in probate. 


tion 97 of the ABA Model Business Corporation Act. — District courts sitting in probate possess general civil 
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jurisdiction in formal probate proceedings. It follows from alternative forms of relief. McCauley.v. Tom McCauley & 
this rule that the trial court had jurisdiction to liquidate Son, 1986-NMCA-065, 104 N.M. 528, 724 P.2d 232. ~ 

the business pursuant to either 45-3-911 NMSA 1978 or Substantial evidence to support finding of op- 
53-16-16 NMSA 1978 as long as the necessary’ parties pressive conduct. McCauley v. Tom McCauley & Son, 
were properly before it and proper procedures were uti-i 1986-NMCA-065, 104 N.M. 523, 724 P.2d 232. 

lized. Harrington v. Bannigan, 2000-NMCA-058,129.N.M. ., Individual without shares cannot do business as 
266, 5 P.3d 1070. corporation. — An individual, who owns no shares of a 

This section does not provide that disagree- ' corporation, cannot be "doing business as" the corporation, 
ment warrants liquidation. Dilaconi v. New Cal Corp., and this same individual, by merely using the term "dba" 
1982-NMCA-064, 97 N.M. 782, 643 P.2d 1234, cannot place the corporation in bankruptcy. Great W. Con- 

Action to liquidate or dissolve. — A derivative ac- str. Co. v. N.C. Ribble Co,, 1967-NMSC-085, 77 N.M. 725, 
tion is authorized by this section and the court is autho- 427 P.2d 246. 
rized to discontinue the liquidation or to dissolve the cor- Law reviews. — Annual Survey of New Mexico Corpo- 
poration under 53-16-20 and 53-16-21 NMSA 1978 as is rate Law, see 17 N.M.L. Rev. 253 (1987), 
necessary to do justice to all involved. Prager v. Prager, For annual survey of commercial Jaw in New Mexico, 
1969-NMSC-149, 80 N.M. 773, 461 P.2d 906. see 18 N.M.L. Rev. 313 (1988). 

Recognition of remedies not listed in’ section. — Am. Jur. 2d, A.L.R. and C.J.S. references. — Propri- 
The court of appeals approved the trial court's recognition . ety of applying minority discount to value of shares pur- 
of remedies not specifically stated in this section, since chased by corporation or its shareholders from minority 
an order of corporate dissolution is a drastic remedy and shareholders, 13 A.L.R.5th 840. 
should be utilized sparingly, after consideration of other 19 C.J.S. Corporations § 816. 


53-16-17. Procedure in liquidation of corporation by court. 


A. In proceedings to liquidate the assets and business of a corporation, the court may issue 
injunctions, appoint a receiver or receivers pendente lite, with such powers and duties as the court, 
from time to time, may direct, and take other proceedings necessary to preserve the corporate as- 
sets wherever situated, and carry on the business of the corporation until a full hearing can be 
had. 

B. After a hearing upon notice as the court may direct to be given to all parties to the proceed- 
ings and to any other parties in interest designated by the court, the court may appoint a liqui- 
dating receiver or receivers with authority to collect the assets of the corporation, including all 
amounts owing to the corporation by subscribers on account of any unpaid portion of the consid-. 
eration for the issuance of shares. The liquidating receiver or receivers may, subject to the order of 
the court, sell, convey and dispose of all or any part of the assets of the corporation wherever situ- 
ated, either at public or private sale. The assets of the corporation or the proceeds resulting from a 
sale, conveyance or other disposition thereof shall be applied to the expenses of the liquidation and 
then to the payment of reasonable wages to employees of the corporation for work done within four 
months of the liquidation proceedings, and then to the payment of the liabilities and obligations of 
the corporation, and any remaining assets or proceeds shall be distributed among its shareholders 
according to their respective rights and interests. The order appointing the liquidating receiver or 
receivers shall state their powers and duties. The powers and duties may be increased or dimin- 
ished at any time during the proceedings. 

C. The court may allow, from time to time, as expenses of the liquidation, compensation to the 
receiver or receivers and to attorneys in the proceeding, and to direct the payment thereof out of 
the assets of the corporation or the proceeds of any sale or disposition of the assets. 

D. A receiver of a corporation appointed under the provisions of this section may sue and de- 
fend in all courts in his own name as receiver of the corporation. The court appointing the receiver 
has exclusive jurisdiction of the corporation and its property, wherever situated. 


History: 1953 Comp., § 51-29-17, enacted by Laws Director's power to sell property of insolvent corpora- 
1967, ch. 81, § 95; 1975, ch. 64, § 38. tion without consent of stockholders, 5 A.L.R. 932, 60 
Compiler's notes. — This section is derived from Sec- ASL. 1210: 
tion 98 of the ABA Model Business Corporation Act. Right of corporation to preferred creditors, 19 A.L.R. 
320, 38 A.L.R. 90, 48 ALL. 56 A.L.R. 207, 62 A. 
ANNOTATIONS 738. REL Tce cre te wae fae 
Law reviews. — For article, "1975 Amendments to the Validity as against creditors of obligation given by cor- 
Naw Moxico Business Corporation Act," see 6 N.M.L. Rev. poration for officer's or stockholder's personal debt, 47 
57 (1975 A.L.R, 78. ’ ‘ 
mee hp 2d, A.L.R. and C.J.S. references. — 19 Am. Dissolution of corporation or expiration or forfeiture of 
Jur, 2d Corporations §§ 2847 to 2861. its charter as affecting power to sue, 47 A.L. R. 1380, 97 
A.L.R. 477. 
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Right of holders of preferred stock to have receiver ap- | 


pointed, 50 A.L.R. 261. 
Dividends, duty and remedy as regards deferring pay- 


ments of, while there are undetermined claims or ei | 


ences, 88 A.L.R. 1301. 
Disposition of rights of missing stockholders i in corpora- 
tion, 101 A.L.R, 670. 


Appointment of receiver after dissolution. or ‘expiration ~ 


of charter of corporation, 109 A.L.R. 1526, ° 
Right of creditors or their representatives to complain 
of voluntary transfer or pledge of corporate assets by 


53-16-18. Qualifications of receivers. 


BUSINESS CORPORATIONS; DISSOLUTION OF CORPORATIONS 


53-16-20 


corporation which subsequently becomes insolvent, 117 
A.L.R. 1263. 

Preference over other creditors based on claim for in- 
surance premiums advanced on policies issued insured, 8 


) ALL.R.2d 349. 


Validity of security for contemporaneous loan to cor- 
poration by officer, director, or stockholder, 31 A.L.R.2d 
663. 

Liability of corporate custodian for negligence in deal- 
ing with affairs or assets of corporation, 74 A.L.R,4th 770. 

19 C.J.S. Corporations §§ 835 to 851. 


A receiver shall in all cases be a natural person or a corporation authorized to act as receiver, 
which corporation may be a domestic corporation or a foreign corporation authorized to transact 
business in this state, and shall in all cases give bond as the court may direct with sureties as the 


court may require. 


History: 1953 Comp., § 51-29-18, enacted by Laws 
1967, ch. 81, § 96; 1975, ch. 64, § 39. 

Compiler's notes. — This section is derived from Sec- 
tion 99 of the ABA Model Business Corporation Act. 


ANNOTATIONS 


Law reviews. — For article, "1975 Amendments to the 
New Mexico. Business Corporation Act," see 6 N,M.L. Rev. 
57 (1975). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 19 
C.J.S, Corporations § 773. 


53-16-19. Filing of claims in liquidation proceedings. 


In proceedings to liquidate the assets and business of a corporation, the court may require all 
creditors of the corporation to file with the clerk of the court or with the receiver, in such form 
as the court may prescribe, proofs under oath of their respective claims. If the court requires the 
filing of claims, it shall fix a date, which shall be not less than four months from the date of the 
order, as the last day for the filing of claims, and shall prescribe the notice that shall be given to 
creditors and claimants of the date so fixed..Prior to the date so fixed, the court may extend the 
time for the filing of claims. Creditors and claimants failing to file proofs of claim on or before the 
date so fixed may be barred, by order of court, from participating in the distribution of the assets 
of the corporation. ) 


ANNOTATIONS 


Am. Jur, 2d, A.L.R: and C.J.S. references. — 19 Am. 
Jur. 2d Corporations §§ 2862, 2863. 
19 C.J.S. Corporations § 872. 


History: 1953 Comp., § 51-29-19, enacted by Laws 
1967, ch. 81, § 97. | 
~ Compiler's notes. — This section is derived from Sec- 
tion 100 of the ABA Model Business Corporation Act. 


53-16-20. Discontinuance of liquidation proceedings. 


The liquidation of the assets and business of a corporation may be discontinued at any time dur- 
ing the liquidation proceedings when it is established that cause for liquidation no longer exists. 
In such event, the court shall dismiss the proceedings and direct the receiver to redeliver to the 
corporation all its remaining BEUDEX Ly and assets. 


History: 1953 Comp., § 51-29-20, enacted by” Laws 
1967, ch. 81, § 98, 
Compiler' s notes. — This section is derived fon Sec- 

tion 101 of the ABA Model Business Corporation Act. 


ANNOTATIONS 


Action to liquidate or dissolve. — A derivative ac- 
tion is authorized by 58-16-16 NMSA 1978 and the court 


is authorized to discontinue the liquidation or to dissolve 
the corporation under 53-16-21 NMSA 1978 and this sec- 
tion as is necessary to do justice to all involved. Prager v. 
Prager, 1969-NMSC-149, 80 N.M. 773, 461 P.2d 906. 
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53-16-21. Decree of involuntary dissolution. 


In proceedings to liquidate the assets and business of a corporation, when the costs and ex- 
penses of the proceedings and all debts, obligations and liabilities of the corporation have been 
paid and discharged and all of its remaining property and assets distributed to its shareholders, 
or in case its property and assets are not sufficient to satisfy and discharge the costs, expenses, 
debts and obligations, all: the property and assets have been applied so far as they will go to their 
payment, the court shall enter a decree dissolving the corporation, whereupon the existence of the 


corporation shall cease. 


History: 1953 Comp., § 51-29-21, enacted by Laws 
1967, ch, 81, § 99. 

Compiler's notes. — This section is derived from Sec- 
tion 102 of the ABA Model Business Corporation Act. 


ANNOTATIONS 


Action to liquidate or dissolve. — A derivative ac- 
tion is authorized by 53-16-16 NMSA 1978 and the court 


is authorized to discontinue the liquidation or to dissolve 
the corporation under 53-16-20 NMSA 1978 and this sec- 
tion as is necessary to do justice to all involved. Prager v. 
Prager, 1969-NMSC-149, 80 N.M. 778, 461 P.2d 906. 

Am, Jur. 2d, A.L.R. and C.J.S. references. _ 19 Am. 
Jur. 2d Corporations $§ 2827, 2879. 

19 C.J.S. Corporations § 849. 


53-16-22. Filing of decree of dissolution. 


In case the court enters a decree dissolving a corporation, the clerk of the court shall cause a cer- 
tified copy of the decree to be filed with the commission [secretary of state]. No fee shall be charged 


by the commission [secretary of state] for the filing. 


History: 1958 Comp., § 51-29-22, enacted by Laws 
1967, ch. 81, § 100. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2018, ch. 75, § 9 provided that as of July 1, 2018, 
the secretary of state, pursuant to N.M. const., Art. 11, 
§ 19, shall assume responsibility for chartering corpora- 
tions as provided by law, including the performance of the 


functions of the former corporations bureau of the public 
regulation commission, and that except for Subsection D 
of 53-5-8 NMSA 1978, references to the "public regulation 
commission", "state corporation commission" or "commis- 
sion" shall be construed to be references to the secretary 
of state, See 8-4-7 NMSA 1978. 

Compiler's notes. — This section is derived from Sec- 
tion 103 of the ABA Model Business Corporation Act. 


53-16-23. Deposit with state treasurer of amount due certain 


shareholders. 


Upon the voluntary or involuntary dissolution of a corporation, the portion of the assets distrib- 
utable to a creditor or shareholder who is unknown or cannot be found, or who is under disability 
and there is no person legally competent to receive the distributive portion, shall be reduced to 
cash and deposited with the state treasurer and shall be paid over to the creditor or shareholder or 
to his legal representative upon proof satisfactory to the state treasurer of his right thereto. 


History: 1953 Comp., § 51-29-23, enacted by Laws 
1967, ch, 81, § 101. 


Compiler's notes. — This section is derived from Sec- 
tion 105 of the ABA Model Business Corporation Act. 


53-16-24. Survival of remedy after dissolution. 


The dissolution of a corporation does not take away or impair any remedy available to or against 
the corporation, its directors, officers or shareholders, for any right or claim existing, or any liabil- 
ity incurred, prior to the dissolution and any such action or proceeding by or against the corpora- 
tion may be prosecuted or defended by the corporation in its corporate name. The shareholders, 
directors and officers may take such corporate or other action as appropriate to proters the remedy, 
right or claim. 


History: 1953 Comp., § 51-29-24, enacted by Laws 
1967, ch. 81, § 102. 


Compiler's notes. — This section is derived from Sec- 
tion 104 of the ABA Model Business Corporation Act. 
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§3-17-1 


ANNOTATIONS 


Incorporating state's law controls. — Even though 
New Mexico has not specifically decided whether a cor- 
porate survival statute is procedural or substantive, New 
Mexico supreme court rule and New Mexico statutes in- 
dicate that the law of the state of incorporation applies. 
Smith v. Halliburton Co,, 1994-NMCA-055, 118 N.M., 179, 
879 P.2d 1198. 

Where corporate lessor covenanted to repay les- 
see for improvements on leased premises if lessee va- 
cated premises, and lessor conveyed premises to stock- 


holders who owned all but one share of stock, there was | 


sufficient privity between parties to contract for repay- 
ment of improvements to bind stockholders and make 
them liable for repayment when lessee vacated premises. 
Heyde v. State Sec., Inc., 1958-NMSC-009, 63 N.M. 395, 
320 P.2d 747(decided under former law). 

Survival statute does not contain a limitation pe- 
riod for filing suit against a dissolved corporation. 
— In a foreclosure action, where defendant mortgagor 
(mortgagor), a business corporation, executed a promissory 
note made payable to plaintiff trust (trust) and executed a 
mortgage on a parcel of land mortgagor owned in favor of 
the trust to secure the note, and where approximately one 
month after mortgagor executed the note and mortgage, 
the office of the public regulation commission. cancelled 
mortgagor's certificate of incorporation for failure to file the 
required corporate reports, and where mortgagor failed to 


BUSINESS CORPORATIONS; FOREIGN CORPORATIONS 


53-17-1 


pay off the balance of the note before it matured and failed 
to pay the property taxes on the property resulting in the 
attachment of a tax lien, and where the New Mexico de- 
partment of taxation and revenue sold the property at a 
public auction to defendant Landau, and where the trust 
filed a foreclosure action seeking to collect the remaining 
balance of the note and to foreclose on the mortgage, and 
where defendant Landau claimed that the trust could not 
foreclose on the mortgage because mortgagor's corporate 
status was cancelled almost ten years prior to the suit and 
thus the survival period to bring suit against the corpora- 
tion had expired, the district court did not err in conclud- 
ing that the trust was not barred from suing mortgagor for 
foreclosure because New Mexico's survival statute for busi- 
ness corporations does not contain an express time limit for 
filing suit against a dissolved corporation. Reynolds Revo- 
cable Trust Agreement v. Landau, 2020-NMCA-036. 

Am. Jur, 2d, A.L.R. and C.J.S, references, — 19 Am. 
Jur, 2d Corporations §§ 2838 to 2846. 

Availability of and time for bringing action against for- 
mer director, officer, or stockholder in dissolved corpora- 
tion for personal injuries incurred after final dissolution, 
20 A.L.R.4th 414. 

Liability of dissolved corporation or corporation that 
forfeited charter in action pursuant to Comprehensive En- 
vironmental Response, Compensation, and Liability Act 
(CERCLA)(42 USCS 8§ 9601-9675), 123 A.L.R. Fed. 461. 

19 C.J.S. Corporations §§ 861 to 882. 


ARTICLE 17 


Business Corporations; Foreign Corporations 


Sec. 

53-17-1. Admission of foreign corporation. 

53-17-2.. Powers of foreign corporation. 

53-17-3. Corporate name of foreign corporation. 
53-17-4, .Change of name by foreign corporation. 
§3-17-5, Application for certificate of authority. 

§3-17-6. Filing of application for certificate of authority. 


53-17-7. ‘Application for readmission, 

53-17-8. Effect of (certificate of|:authority. 

53-17-9. Registered office and registered agent of foreign 
corporation. 

53-17-10, Change of registered office or registered agent 
of foreign corporation. 

53-17-11. Service of process on foreign corporation. 


Sec. 

53-17-12. Repealed. 

58-17-13. Merger or conversion of foreign corporation au- 
thorized to transact business in this state. 

53-17-14. Amended certificate of authority. 

§3-17-15. Withdrawal of foreign corporation. 

53-17-16. Filing of application for withdrawal. 

53-17-17. . Revocation of certificate of authority. 

58-17-18. Issuance of certificate of revocation; reinstate- 
ment. 

53-17-19, Application to corporations heretofore autho- 
rized to transact business in this state. 

53-17-20. Transacting business without certificate of au- 
thority. 

53-17-21. Repealed. 


53-17-1. Admission of foreign corporation. 


No foreign corporation shall transact business in this state until it has procured a certificate of 
authority to do so from the commission [secretary of state]. No foreign corporation shall procure a 
certificate of authority under the Business Corporation Act to transact in this state any business 
which a corporation organized under the Business Corporation Act is not permitted to transact. 
A foreign corporation shall not be denied a certificate of authority because the laws of the state or 
country under which the corporation is organized governing its organization and internal affairs 
differ from the laws of this state, and nothing in the Business Corporation Act authorizes this 
state to regulate the organization or the internal affairs of such corporation. Without excluding 
other activities which may not constitute transacting business in this state, a foreign corporation 
shall. not be considered to be transacting business in this state, for the purposes of the Business 
Corporation Act, by reason of carrying on in this state any one or more of the following activities: 

A. maintaining or defending any action or suit or any administrative or arbitration proceeding, 
or effecting the settlement thereof or the settlement of claims or disputes; 
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B. holding meetings of its directors | or pbemeneldcte or carrying on other activities concerning 
its internal affairs; 

C... maintaining bank accounts; ite 

D. . maintaining offices or agencies for the transfer, exchange and registration of its securities, 
or appointing and maintaining trustees or depositaries with relation to its securities; 

E. effecting sales through independent contractors; 

F. soliciting or procuring orders, whether by mail or through employees or agents or ath errs 
where the orders require acceptance without this state before becoming binding contracts; 

G. creating as borrower or lender, or acquiring, indebtedness or mortgages or other security 
interest in real or personal’property; 

H. securing or collecting debts or enforcing any rights in property securing them; . 

I. transacting any, business in interstate commerce; 

J. conducting an isolated transaction completed within a period of thirty days and not in the 
course of a number of repeated transactions of like nature; or 

K. investing in or acquiring, in.transactions outside New Mexico, royalties and other nonop- 
erating mineral interests and the execution of division orders, contracts of sale and other instru- 
ments incidental to the ownership of the nonoperating mineral interests. _ 


History: 1953 Comp., § 51-30-1, enacted by Laws the local agent, who, in turn, became directly responsible 
1967, ch. 81, § 103; 1969, ch. 48, § 1; 1975, ch. 64, § 40. to foreign corporation for the remittance of premium mon- 

Bracketed material. — The bracketed material was ies due, the debtor-creditor relationship created arose out 
inserted by the compiler and is not part of the law. of the agency relationship between the local agent and the 

Laws 2018, ch. 75, § 9 provided that as of July 1, 20138, insurers and is but incidental to the transaction of their 
the secretary of state, pursuant to N.M. const., Art. 11, insurance business in New Mexico, It did not arise out of 
§ 19, shall assume responsibility for chartering corpora- the transaction of business in New Mexico by foreign cor- 
tions as provided by law, including the performance of the poration in its own corporate capacity. J.H. Silversmith, 
functions of the former corporations bureau of the public Inc. v, Keeter, 1963-NMSC-099, 72 N.M. 246, 382 P.2d 720 
regulation commission, and that except for Subsection, D . (decided under former, law)... .. © . 
of 53-5-8 NMSA 1978, references to the "public regulation ‘Where foreign corporation does not maintain an office 
commission", "state corporation commission" or "commis- in New Mexico, nor solicit business for itself as a general 
sion" shall be construed to be references to the secretary agency independent of the companies licensed to do busi- 
of state, See 8-4-7 NMSA 1978. ness here for which it acts nor make separate contracts 

Compiler's notes. — This section is derived from Sec- with local agents on its.own behalf, it is not said to be 
tion 106 of the ABA Model Business Corporation Act. transacting business in New Mexico, J.H, Silversmith, Inc. 

v, Keeter, 1963-NMSC-099, 72 N.M. 246, 382 P.2d 720 (de- 
ANNOTATIONS cided under former law). 

Requirements for resort to state courts. — These The appointment and removal of local agents or the 
provisions establish requirements for corporations should collection of premiums for insurance written on behalf of 
they desire to resort to the courts of this state in seeking licensed insurance companies by a nonresident asain bisnio? 
remedies while the long arm statute submits a corpora- agency corporation does not constitute the "transaction of 
tion to the jurisdiction of the courts through its acts, re- business" by that agency. JH. Silversmith, Inc. v. Keeter, 
gardless of the corporation's intention to use the courts. 1963-NMSC-099, 72 N.M. 246, 382 P.2d 720, ee 
Winward v. Holly Creek Mills, Inc., 1972-NMSC-009, 88 Texas company's representative in New Mexico who 
N.M, 469, 493 P.2d 954, only solicits offers for contracts which are relayed back to 

Jurisdictional test not created by provisions as to Texas for acceptance is not doing business in New Mexico 
soliciting orders. — The statutory language of this section and is not barred from suing in New Mexico on contract 
dealing with the solicitation of orders as not constituting by statute which requires certain types of businesses do- 
transaction of business within New Mexico, is for purposes _., 28 business in New Mexico to obtain a certificate of au- 
of the Business Corporation Act, and not for testing juris- thorization to transact business in New Mexico. Don J. 
diction under 88-1-16 NMSA 1978. Winward v. Holly Creek Cummings Co. v. Aluminum Mfg. Corp., 371 zed 118 
Mills, Inc., 1972-NMSC-009, 83 N.M. 469, 493 P2d 954. — (10th Cir. 1967). 

Engineering consulting services constitute Where court construes previous decisions to hold 
"transacting business". — A company that provides con- that mere solicitation of a contract in this state by an 
sulting services in the field of engineering in order to pro- agent, to be accepted at a home office in a foreign state, 
mote a demand for manufacturers’ products among poten- sent knoe borat of Spike and ae ere A 
tial customers, and that provides extensive engineering i ©, COURT PITS: MENON t7O. Ueyee, 
services for clients and Bot ised alike in New Mexico, 1967-NMSC-261, 78 N.M. 554, 434 P.2d 376 (decided un- 
is transacting business within the ambit of this section der former law). 
and therefore is barred under 53-17-20 NMSA 1978 from ~ Where plaintiff's only business is financing the pur- 
maintaining any actin, suit or proceeding in any court of chase of its airplanes to aid sales by its parent corporation 
this state. Applied Techs. Assocs, v. Schmidt, 362 F. Supp. and toward this end it creates liens on personal property 
1103 (D.N.M. 1973). in New Mexico and its other activities are incidental to 

Acts not constituting transaction of business in and directly related to this permitted activity, such 'ac- 
state. — Where nonauthorized foreign corporation was tivities do not constitute transacting business within this 
directly responsible to the insurance companies it repre- state, Cessna Fin. Corp, v. Mesilla Valley Flying Serv., Inc., 
sented for business produced and premiums collected by 1969-NMSC-169, 81 N.M. 10, 462 eps 144, ase denied, 
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397 U.S. 1076, 90'S. Ct; 1521, 25 L. Ed: 2d 811 (1970) (de- 
cided under former law). 

Since absent isolated acts of debt collection and filing 
suit, a company's only contact with New Mexico was its 
ownership of the right to receive payment on loans to New 
Mexico ‘corporations or individuals that originated from 
New Mexico banks, the contact was too remote to constitute 
“transacting business in this state" under the closed-door 
statute (53-17-20 NMSA 1978). Cadle Co. v. Wallach Con- 
crete, Inc., 1993-NMSC-026, 115 N.M. 556, 855 P.2d 130. 

Single act not within statute. — If the making and 
delivery of the promissory note in New Mexico could be 
said to constitute transacting business here, it is but a 
single act of business which this court has held would not 
bring a foreign corporation within its qualifying statutes. 
J.H. Silversmith, Inc. v. Keeter, 19683-NMSC-099, 72 N.M. 
246, 382 P.2d 720 (decided under former law). 

Dissolved foreign corporations. — The laws specific 
to foreign corporations are codified at 53-17-1 to 53-17-20 
NMSA 1978, and do not contain a dissolution provision 
that is inconsistent with Rule 1-017 NMRA. Thus defen- 
dant, a foreign corporation, is subject to the New Mexico 
statutes which are specific to foreign corporations rather 
than to 53-16-24 NMSA 1978, which controls the dissolu- 
tion of New Mexico corporations. Therefore, Delaware law 


controls whether defendant is amenable to suit following 


dissolution. Smith v. Halliburton Co., 1994-NMCA-055, 
118 N.M. 179, 879 P.2d 1198. 


Law reviews. — For article, "Attachment in New Mex- ’ 


ico - Part I,""see 1 Nat. Res. J. 8303 (1961). 

For note, "The Entry and Regulation of Foreign Cor- 
porations Under New Mexico Law and Under the Model 
Business Corporation Act," see 6 Nat. Res. J. 617 (1966). 

For article, "1975 Amendments to the New Mexico Busi- 
ness Corporation Act," see 6 N.M.L. Rev. 57 (1975). 

For survey, "Article VII of the New Probate Code: In 
Pursuit of Uniform Trust Administration," see 6 N.M.L. 
Rev. 213 (1976). 

For article, "1983 Amendments to the New Mexico Busi- 
ness Corporation Act and Related Statutes," see 14 N.M.L. 
Rev, 871 (1984), 

Annual Survey of New Mexico Corporate Law, see 17 
N.M.L. Rev, 253 (1987). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 36 
Am, Jur, 2d Foreign Corporations §§ 170 to 224; 281 et 
seq. 

Right of resident creditors of foreign corporation to pref- 
erence over nonresident creditors, 1 A.L.R: 648. 

Mode of proving authority of foreign corporation to do 
business within state, 2 A.L.R. 1235. 

Agreement by foreign corporation to install article 
within the state as bringing transaction within state con- 
trol, 11 A.L.R. 614, 101 A.L.R. 356. 
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Effect of domestication of foreign corporations, 18 A.L.R. 
130, 126 A.L.R. 1508. 

Soliciting subscriptions to or selling corporate stock as 
doing business within state, 35 A.L.R. 625, 

Construction work as doing business within the state, 
55 A.L.R. 726. 

Soliciting within state of orders for goods to be shipped 
from other state as doing business within state within 
statutes prescribing conditions of doing business or ‘pro- 
viding for service of process, 60 A.L.R. 994, 101 A.L.R. 126, 
146 A.L.R. 941. 

Status, citizenship, domicil, residence, or location of na- 
tional corporations, 69 A.L.R. 13846, 88 A.L.R. 873. 

Power of state to require foreign corporation to become 
incorporated under its laws as a condition of doing busi- 
ness in state, 72 A.L.R. 105. 

Effect of agreement by foreign ‘corporation to service 
or repair article sold or leased by it to bring transaction 
within state control, 126 A.L.R.1104. 

Power to regulate activities of foreign corporation 
within state as condition of its doing business within, 132 
A.L.R. 482. 

What constitutes doing business within state by foreign 
insurance corporation, 137 A.L.R. 1128. 

Ownership or control by foreign corporation of stock of 
other corporation as constituting doing business within 
state, 18 A.L.R.2d 187. 

What constitutes doing business within state by foreign 
magazine, newspaper, or other publishing corporations, 
for purposes other than taxation, 38 A.L.R.2d 747. 

Leasing of real estate by foreign corporation, as lessor 
or lessee, as doing business within state within statute 
prescribing conditions of right to do business, 59 A.L.R.2d 
1131. 

Holding directors’, officers', or stockholders' or sales 
meetings or conventions in a state by foreign corporation 
as doing business within the state, 84 A.L.R.2d 412, 

Foreign corporation's leasing of personal property as 
doing business within statutes prescribing conditions of 
right to do business, 50 A.L.R.3d. 1020. 

Modern status of the Massachusetts or business trust, 
88 A.L.R.38d 704. 

Construction work by foreign corporation as doing 
business for purposes of statute requiring foreign corpo- 
ration to qualify as condition of access to local courts, 90 
A.L.R.3d 929. 

Personal liability of stockholder, officer, or agent for 
debt of foreign corporation doing business in state, 27 
A.L.R.4th 387. 

Construction, application, and operation of state "retal- 
iatory" statutes imposing special taxes or fees on foreign 
insurers doing business in state, 30 A.L.R.4th 873. 

19 C.J.S. Corporations § 901 et seq, 


53-17-2. Powers of foreign corporation. 


A foreign corporation which has received a certificate of authority under the Business Corpora- 
tion Act shall, until a certificate of revocation or of withdrawal, has been issued as provided in the 
Business Corporation Act, enjoy the same, but no greater, rights and privileges as a domestic cor- 
poration organized for the purposes set forth in the application pursuant to which the certificate of 
authority is issued; and, except as otherwise provided in the Business Corporation Act, is subject 
to the same duties, restrictions, penalties and liabilities now or hereafter imposed upon a domestic 
corporation of like character. 


History: 1953 Comp., § 51-30-2, enacted by Laws 
1967, ch, 81, § 104. 

Compiler's notes. — This section is derived from Sec- 
tion 107 of the ABA Model Business Corporation Act. 


ANNOTATIONS 


Solicitation not transaction of business. — Where 
court construes previous decisions to hold that mere 
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solicitation of a contract in this state by an agent, to be whom are manufacturers of automobiles or automobile 
accepted at a home office in a foreign state, amounts to components and registered to transact. business under 
the transaction of business and that any action thereon is New Mexico's Business Corporation Act (BCA), §§ 53-17-1 
barred, the court errs. Vernon Co, v. Reed, 1967-NMSC-261, through 53-17-20 NMSA 1978, the New Mexico supreme 
78 N.M. 554, 434 P.2d 376 (decided under former law). court reversed the court of appeals because any legisla- 

Foreign public utility has power of eminent do- tive intent to require a foreign corporation to consent to 
main, — Under 62-1-1 and 62-1-4 NMSA 1978, a foreign general personal jurisdiction should be clearly, unequivo- 
public utility authorized to do business in this state has the cally, and unambiguously .expressed in the statutory 
same right as a domestic public utility to exercise the power text, and the language of the BCA relating to a foreign 
of eminent domain in this state. E] Paso Elec. Co, v, Real Es- corporation's equal rights and responsibilities under New 
tate Mart, Inc., 1979-NMSC-023, 92 N.M. 581, 592 P.2d 181, Mexico law does not clearly, unequivocally, and unambigu- 
See now 62-1-1.1 NMSA 1978 (decided under prior law). ously express an intent to require a foreign corporation to 

The Business Corporation Act does not compel consent to general personal jurisdiction in New Mexico. 
a foreign corporation to consent to general per- Chavez v. Bridgestone Americas Tire Operations, LLC, 
sonal jurisdiction.,— In consolidated interlocutory 2022-NMSC-006, rev'g 2019-NMCA-023, 458 P.3d 569; 
appeals where the district court denied petitioners' mo- A-1-CA-36442, mem. op. (Ct. App. Dec. 21, 2018) (non- 
tions to dismiss claims against them for lack of general precedential); A-1-CA-35910, mem. op. (Ct. App. Dec. 21, 
or specific personal jurisdiction, and where the court of 2018) (nonprecedential);,and A-1-CA-37818 (Ct. App. Jan 
appeals concluded that general personal jurisdiction was 18, 2019), and overruling Werner v. Wal-Mart Stores, Inc., 
proper over petitioners, four foreign corporations, all of 1993-NMCA-112, 116 N.M. 229, 861 P.2d 270. 


53-17-3. Corporate name of foreign corporation. 


A. No certificate of authority shall be issued to a foreign corporation unless the corporate name 
of the corporation and, if different, the name under which it proposes to transact business in New 
Mexico: 

(1) contains the word "corporation", "company", "incorporated" or "limited" or contains an 
abbreviation of one of these words or the corporation, for use in this state, adds at the end of its 
name one of these words or an abbreviation thereof; 

(2) does not contain any word or phrase that indicates or implies that it is organized for 
any purpose other than. one or more of the purposes contained in its articles of incorporation or 
that it is authorized or empowered to conduct a business that a corporation organized umdér the 
Business Corporation Act is not permitted to transact; and 

(3) is not the same as, or confusingly similar to, the name of any domestic corporation 
existing under the laws of this state or any foreign corporation authorized to transact business in 
this state or a name the exclusive right. to which is, at the time, reserved in the manner provided 
in the Business Corporation Act or the name of a corporation that has in effect a registration of its 
name as provided in the Business Corporation Act. 

B. The provisions of Paragraph (3) of Subsection A of this section shall not ae if the foreign cor- 
poration applying for a certificate of authority files with the secretary of state any one of the following: 

(1) a resolution of its board of directors adopting a fictitious name for use in transacting 
business in this state, which fictitious name is not confusingly similar to the name of any domestic 
corporation or of any foreign corporation authorized to transact business in this state or to any 
name reserved or registered as provided in the Business Corporation Act; 

(2) the written consent of such other corporation or holder of a reserved or registered name 
to use the same or confusingly similar name and one or more words are added to make such name 
distinguishable from such other name; or 

(3) a certified copy of a final decree of a court of camberent jurisdiction petaniehing the 
prior right of such foreign corporation to the use of such name in this state. 


History: 1953 Comp., § 51-30-3; enacted by Laws «© | ANNOTATIONS 


1967, ch. 81, § 105; 1975, ch. 64, § 41; 2021, ch. 68, § 6. | See , : 
Compiler's notes. — This section is derived from Sec- Law reviews. — For article, "1975 Amendments to the 

tion 108 of the ABA Model Business Corporation Act. Doran Business Corporation Act," see 6 N.M.L. Rev. 
The 2021 amendment, effective July 1, 2021, applied 

the provisions of this section to the name under which a Am. Jur. 2d, A.L.R. and C.J.8. references. — 36 Am. 

corporation proposes to transact business in New Mexico Jur. 2d Corporations §§ 168 to 166. 

if it is different than the corporate name; in Subsection A, Right to protection of corporate name, as between do- 

after "name of the corporation", added "and, if different, mestic corporation and foreign corporation not qualified to 

the name under which it proposes to transact business in do business in state, 26 A.L.R.3d 994, 

New Mexico"; and in Subsection B, after "files with the", 19 C.J.S, Corporations § 889. 


deleted "commission" and added "secretary of state", 
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53-17-4, Change of name by foreign corporation. 


Whenever a foreign corporation which is authorized to transact business in this state changes 
its name to one under which a certificate of authority would not be granted to it on application 
therefor, the certificate of authority of the corporation shall be suspended and it shall not therafter 
[thereafter] transact any business in this state until it has changed its name to a name which is 
available to it under the laws of this state, or has otherwise complied with the provisions of the 
Business Corporation Act. 


History: 1953 Comp., § 51-30-4, enacted by Laws ANNOTATIONS 
1967, ch. 81, § 106; 1975, ch. 64, § 42, 
Bracketed material. Be ithe bracketed material was Law reviews. — For article, "1975 Amendments to the 
inserted by the compiler atid is not part of the law. New Mexico Business Corporation Act," see 6 N.M.L. Rev. | 
Compiler's notes. — This section is derived from Sec- 57 (1975). 


tion 109 of the ABA Model Business Corporation Act. 


53-17-5. Application for certificate of authority. 


A. A foreign corporation, in order to procure a certificate of authority to transact business in this 

state, shall make application to the commission [secretary of state], which application shall set. forth: 

(1) the name of the corporation and the state or country under the laws of which it is in- 
corporated; 

(2) ifthe name of the corporation does not contain the word "corporation", "company", "i 
corporated" or "limited" or does not contain an abbreviation of one of these words, the name of ihe 
corporation with the word or abbreviation that it elects to add thereto for use in this state; 

(3) the date of incorporation and the period of duration of the corporation; 

(4) the address of the registered office of the corporation in the state or country under the 
laws of which it is incorporated and the address of the principal office of the corporation, if different; 

(5) the address‘of the proposed registered office of the corporation in this state and the 
name of its proposed registered agent in this state at such address; 

(6) ‘the purpose of the corporation that it proposes to pursue in the transaction of business 
in this state; 

(7) the names and respective addresses of the directors and officers of the corporation who 
have consented to serve; 

(8) a statement of the aggregate number of shares that the corporation has‘ authority to 
issue, itemized by classes and by series, if any, within a class; 

(9) astatement of the Bperegate number of issued shares, itemized by class and by series, 
if any, within each class; 

(10) an estimate expressed in dollars of: 

(a) the gross amount of business that will be transacted by it during its current fiscal 
year at or from places of business located in the state; 

(b) ‘the gross amount of business that will be transacted by it during its current fiscal 
year, wherever transacted; 

(c)’ the value of all property to be owned by it and located in the state during its cur- 
rent fiscal year; and 

(d) the value of all sbi pan to be owned by it during its current fiscal year, wherever 
located; and 

(11) additional Rae BOLO necessary or appropriate in order to enable the commission 
[secretary of state] to determine whether the corporation is entitled to .a certificate of authority to 
transact business in this state and to determine and assess the fees payable. 

B. The application shall be made on forms prescribed by the commission [secretary of state] or 
on forms containing substantially the same information as forms prescribed by the commission [sec- 
retary of state] and shall be executed. by the corporation by an authorized officer of the corporation. 


History: 1953 Comp., § 51-30-5, enacted by Laws 1988, ch. 304, § 64; 1991, ch. 170, § 9; 1993, ch. 318, § 4; 
1967, ch. 81, § 107; 1975, ch. 65, § 2; 1977, ch. 103, § 13; 2001, ch, 200, § 66; 2008, ch. 318, § 42. 
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Bracketed material. — The bracketed material was and by its secretary or an assistant secretary and verified 
inserted by the compiler and is not part of the law. by one of the officers signing the application". 

Laws 2018, ch. 75, § 9 provided that as of July 1, 2013, The 1993 amendment, effective June 18, 1993, sub- 
the secretary of state, pursuant to N.M. const., Art. 11, stituted "who have consented to serve" for ' ‘and miélude a 
§ 19, shall assume responsibility for chartering corpora- statement that an affidavit signed by each director stating 
tions as provided by law, including the performance of the that he consents to being a director is on file with the cor- 
functions of the former corporations bureau of the public poration" in Subsection A(7) and deleted "state corpora- 
regulation commission, and that except for Subsection D tion" before "commission" in Subsection B, _ 
of 58-5-8 NMSA 1978, references to the "public regulation The 1991 amendment, effective January 1, 1992, in 
commission", "state corporation commission" or "commis- Subsection A, added "and include a statement that an af- 
sion" shall be construed to be references to the secretary fidavit signed by each director stating that he consents to 
of state. See 8-4-7 NMSA 1978. being a director is on file with the corporation" at the end 

Compiler's notes. — This section is derived from Sec- of Paragraph (7) and inserted "state corporation" preced- 
tion 110 of the ABA Model Business Corporation Act. ing "commission" in Subsection B. 


The 2003 amendment, effective July 1, 2003, deleted 


"and franchise taxes" near the end of Paragraph A(11); in ANNOTATIONS 
Subsection B, inserted "or on forms containing substan- National bank authorized ancillary administrator. 
tially the same information as forms prescribed by the — National bank domiciled in another state can act as ancil- 
commission” following by the commission", and inserted lary administrator without further authorization and, after 
of the corporation" at the end, — acquiring a permit under 12 U.S.C. § 248(k), can perform the 
The 2001 amendment, effective July 1, 2001, in Sub- duties of trustee in the state without obtaining a certificate 
section A, substituted registered office" for "principal of authorization to do business in the state from the state 
office", and inserted "if different” in Paragraph (4); sub- corporation commission (now secretary of state). 1953-54 Op. 
stituted "during its current fiscal year" for "during such Att'y Gen, No. 5881 (rendered under former law). 


year" in Paragraphs (10)(b), (¢) and (d); and substituted 
"an authorized officer" for "its president or vice president 


53-17-6. Filing of application for certificate of authority. 


A. Acorporation applying for a certificate of authority shall deliver to the commission [secre- 
tary of state]: 

(1) an original of the application of the corporation for a certificate of authority together 
with a copy, which may be signed, photocopied or conformed; 

(2) acertificate of good standing and compliance issued by the appropriate official of the 
state or country under the laws of which the corporation is incorporated, current within thirty 
days and which has not expired at the time of receipt by the commission [secretary of state]; 
and 

(3) astatement executed by the designated registered agent acknowledging his Acostanee 
of the appointment by the filing corporation as its registered agent, if the agent is an individual, 
or a statement executed by an authorized officer of a corporation that is the designated registered 
agent in which the officer acknowledges the corporation's acceptance of the appointment by the 
filing corporation as its registered agent, if the agent is a corporation. 

B. Ifthe commission [secretary of state] finds that the application and the statement conform 
to law, it shall, when all fees have been paid: 

(1) endorse on the original and copy the word "filed" and the month, day and year of the 
filing; . 

(2). file in its office the original of the application, the statement and the copy of the articles 
of incorporation and amendments thereto; and 

(3) issue a certificate of authority to transact business in this state to which it shall affix 
the file-stamped copy. 

C. The certificate of authority, together with the file-stamped copy of the application af- 
fixed to it shall be returned by the commission [secretary of state] to the corporation or its 
representative. 


History: 1953 Comp., § 51-30-6, enacted by Laws regulation commission, and that except for Subsection D 
1967, ch. 81, § 108; 1977, ch. 103, § 14; 1983, ch. 304, § of 53-5-8 NMSA 1978, references to the "public regulation 
65; 2001, ch. 200, § 67, commission’, "state corporation commission" or "commis- 

Bracketed material. — The bracketed material was sion" shall be construed to be references to the secretary 
inserted by the compiler and is not part of the law. of state. See 8-4-7 NMSA 1978. 

Laws 2013, ch. 75, § 9 provided that as of July 1, 2018, Compiler's notes. — This section is derived from Sec- 
the secretary of state, pursuant to N.M. const., Art. 11, tion 111 of the ABA Model Business Corporation Act. 

§ 19, shall assume responsibility for chartering corpora- The 2001 amendment, effective July 1, 2001, substi- 

tions as provided by law, including the performance of the tuted "a statement" for "an affidavit" throughout the sec- 

functions of the former corporations bureau of the public tion; in Subsection A, inserted the paragraph designations 
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and the introductory language; substituted "an original" 
for "duplicate originals" and inserted "together with a 
copy, which may be signed, photocopied or conformed" in 
Paragraph (1); inserted "current within thirty days and 
which has not expired at the time of receipt by the com- 
mission" in Paragraph (2); substituted "an authorized of- 
ficer" for "the president or vice president” in Paragraph 
(3); in Subsection B, substituted "the original and copy" 
for "each of the documents": in Paragraph (1), substi- 
tuted "the original" for "one of the duplicate originals" in 
Paragraph (2), substituted "file-stamped copy" for "other 
duplicate original application" in Paragraph (3); and in 


53-17-7. Application for readmission. 
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Subsection C, substituted "file-stamped copy" for "dupli- 
cate original", 

The 1983 amendment, effective June 17, 1983, deleted 
"together with a copy of its articles of incorporation and all 
amendments thereto, duly authenticated by the proper of- 
ficer of the state or country under the laws of which it is 
incorporated" at the end of Subsection A, substituted "con- 
form" for "conforms" and deleted "and franchise taxes" fol- 
lowing "fees" in the introductory language of Subsection B. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 36 Am. 
Jur, 2d Foreign Corporations §§ 220, 221. 


The commission [secretary of state] may waive the filing of articles of incorporation or other 
documents by a corporation making application for a certificate of authority if the documents were 
filed in connection with a previous application for a certificate of authority. 


History: 1953 Comp., § 51-30-6.1, enacted by Laws 
1969, ch. 22, § 4. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2018, ch. 75, § 9 provided that as of July 1, 2013, 
the secretary of state, pursuant to N.M. const., Art. 11, § 
19, shall assume responsibility for chartering corporations 


as provided by law, including the performance of the func- 
tions of the former corporations bureau of the public reg- 
ulation commission, and that except for Subsection D of 
53-5-8 NMSA 1978, references to the "public regulation 
commission", "state corporation commission" or "commis- 
sion" shall be construed to be references to the secretary 
of state, See 8-4-7 NMSA 1978. 


53-17-8. Effect of [certificate of] authority. 


Unless the commission [secretary of state] disapproves pursuant to Subsection A of Section 53- 
18-2 NMSA 1978, upon delivery of the application for a certificate of authority to the commission 
[secretary of state], the corporation shall be authorized to transact business in this state for those 
purposes set forth in its application, subject, however, to the right of this state to suspend or re- 


voke the authority as provided in the Business Corporation Act. 


History: 1953 Comp., § 51-30-7, enacted by Laws 
1967, ch. 81, § 109; 1983, ch. 304, § 66. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 20138, ch. 75, § 9 provided that as of July 1, 2013, 
the secretary of state, pursuant to N.M. const., Art. 11, 
§ 19, shall assume responsibility for chartering corpora- 
tions as provided by law, including the performance of 
the functions of the former corporations bureau of the 
public regulation commission, and that except for Sub- 
section D of 53-5-8 NMSA 1978, references to the "public 


mo 


regulation commission", "state corporation commission" 


or "commission" shall be construed to be references to 
the secretary of state. See 8-4-7 NMSA 1978. 

Compiler's notes. — This section is derived from Sec- 
tion 112 of the ABA Model Business Corporation Act. 

The 1983 amendment, effective June 17, 1983, deleted 
"certificate of" preceding "authority" in the catchline and 
substituted "Unless the commission...to the commis- 
sion" for "Upon the issuance of a certificate of authority by 
the commission" at the beginning of the section. 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 36 Am. 
Jur. 2d Foreign Corporations §§ 238 to 239. 


53-17-9. Registered office and registered agent of foreign corporation. 


Each foreign corporation authorized to transact business in this state shall have and continu- 


ously maintain in this state: 


A. aregistered office which may be, but need not be, the same as its place of business. in this 


state; and 


B. aregistered agent, which agent may be either an individual resident in this state whose busi- 
ness office is identical with the registered office, or a domestic corporation, or a foreign corporation au- 
thorized to transact business in this state, having a business office identical with the registered office. 


History: 1953 Comp., § 51-30-8, enacted by Laws 
1967, ch. 81, § 110. 


Compiler's notes. — This section is derived from Sec- 
tion 113 of the ABA Model Business Corporation Act. 
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ANNOTATIONS 


The Business Corporation Act does not compel 
a foreign corporation to consent to general per- 
sonal jurisdiction. — In consolidated interlocutory 
appeals where the district court denied petitioners’ mo- 
tions to dismiss claims against, them for lack of general 
or specific personal jurisdiction, and where the court. of 
appeals concluded that general personal jurisdiction was 
proper over petitioners, four foreign corporations, all of 
whom are manufacturers of automobiles or automobile 
components and registered to transact business under 
New Mexico's Business Corporation Act (BCA), §§ 53-17-1 
through 58-17-20 NMSA 1978, the New Mexico supreme 
court reversed the court of appeals because any legisla- 
tive intent to require a foreign corporation to consent to 
general personal jurisdiction should be clearly, unequivo- 
cally, and unambiguously expressed in the statutory 
text, and the language of the BCA relating to a foreign 
corporation's equal rights and responsibilities under New 
Mexico law does not clearly, unequivocally, and unambigu- 
ously express an intent to require a foreign corporation to 
consent to general personal jurisdiction in New Mexico. 
Chavez v. Bridgestone Americas Tire Operations, LLC, 
2022-NMSC-006, rev'g 2019-NMCA-023, 458 P.3d 569; 
A-1-CA-36442, mem. op. (Ct. App. Dec. 21, 2018) (non- 
precedential); A-1-CA-35910, mem. op. (Ct. App. Dec, 21, 
2018) (nonprecedential); and A-1-CA-37818 (Ct, App. Jan 
18, 2019), and overruling Werner v. Wal-Mart Stores, Inc., 
1993-NMCA-112, 116 N.M. 229, 861 P.2d 270. 

Constitutionality of registration statutes. — In a 
wrongful death action where decedent purchased a Ford 
pickup truck from a private seller in New Mexico, and 


where decedent later died in a single vehicle accident — 


when the root. structure of the truck collapsed after the 
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vehicle rolled over on a New Mexico road, and where plain- 
tiff claimed that the truck's roof structure was defectively 
designed, defendant's claim that the imposition of general 
personal jurisdiction over it based on its registration to do 
business in New Mexico violated the dormant Commerce 
Clause was without merit, because any burden the regis- 
tration statutes have on interstate commerce is justified 
by New Mexico's interests in providing access to the courts 
for residents and those injured in the state. Navarette Ro- 
driguez v. Ford Motor Co,, 2019-NMCA-023, cert. granted. 
Compliance with statute requiring registration 
to do business in the state constitutes consent to 
that state's jurisdiction. — In a wrongful death action 
where decedent purchased a Ford pickup truck from a 
private seller in New Mexico, and where decedent later 


died in a single vehicle accident-when the roof structure of 


the truck collapsed after the vehicle rolled over on a New 


Mexico road, and where plaintiff claimed that the truck's 


roof structure was defectively designed, the district court 


‘did not err in denying defendant's motion to dismiss for 


lack of personal jurisdiction, because defendant consented 
to general jurisdiction in New Mexico courts by register- 
ing to do business here and appointing an agent for ser- 
vice of process under the Business Corporation Act, 53- 
11-1 through 53-18-12 NMSA 1978. Navarette Rodriguez 
v. Ford Motor Co., 2019-NMCA-023, cert. granted. 

Venue. — Foreign corporations that have appointed 
a foreign corporation as their statutory agent may re- 
ceive the benefit of the special venue provisions of Sec- 
tion 38-3-1F NMSA 1978. Cooper v. Chevron U.S.A., Inc., 
2002-NMSC-020, 132 N.M. 382, 49 P.3d 61. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 36 Am, 
Jur. 2d: Foreign Corporations §§ 229, 233. ~ 

19 C.J.S. Corporations §§ 902, 909, 955. 


53-17-10. Change of nage toned office or registered Phe of foreign 


corporation. 


A. A foreign corporation authorized to transact business in this bape aie change its registered 
office or change its registered agent, or both, upon filing in the office of the public regulation com- 
mission [secretary of state] a statement setting forth: 


(1). the name of the corporation; 
(2) the address of its registered office; 


(3) if the address of its registered office is changed, the Address to which the registered 


office is to be changed; 
(4) thename of its registered agent; 
(5) ifits registered agent is changed: 


(a) the name of its successor registered agent; and 
(b) astatement executed by the successor registered agent acknowledging his accep- 


tance of the appointment by the filing corporation as its registered agent, if the agent is an indi- 
vidual, or a statement executed by an authorized officer of a corporation that is the successor reg- 
istered agent in which the officer acknowledges the corporation's acceptance of the appointment 
by the filing corporation as its registered agent, if the agent is a corporation; and 

(6) that the address of its registered office and the address of the business office of its reg- 
istered agent, as changed, will be identical. | : 

B. The statement shall be executed by the corporation by an authorized officer and delivered to 
the public regulation commission [secretary of state]. If the commission [secretary of state] finds 
that the statement conforms to the provisions of the Business Corporation Act, it shall file the 
statement in its office, and upon the filing, the change of address of the registered office or the ap- 
pointment of a new registered agent, or both, shall become effective. 

C. A registered agent of a foreign corporation may resign as agent upon filing a written no- 
tice of resignation with the public regulation commission [secretary of state], which shall mail 


188 


© 2022 State of New, Mexico. New, Mexico Compilation Commission. All rights reserved. 


53-17-11 BUSINESS CORPORATIONS; FOREIGN CORPORATIONS 58-17-11 
immediately a copy of it to the corporation at its principal office in the state or country under the 
laws of which it is incorporated. The appointment of the agent shall terminate upon the expiration 
of thirty days after receipt of the notice by the commission [secretary of state]. 

D. Ifa registered agent changes the street address of the registered agent's business office, 
the registered agent may change the street address of the registered office of any corporation for 
which the registered agent is the registered agent by notifying the corporation in writing of the 
change and signing, either manually or in facsimile, and delivering to the public regulation com- 
mission [secretary of state] for filing. a statement that complies with the requirements of this sec- 
tion but need not be responsive to Paragraph (5) of Subsection A of this section and recites that the 


corporation has been notified of the change. 


History: 1953 Comp., § 51-30-9, enacted by Laws 
1967, ch. 81, § 111; 1977, ch. 108, § 15; 2001, ch, 200, § 
68; 20038, ch. 318, § 43. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 20138, ch. 75, § 9 provided that as of July 1, 2013, 
the secretary of state, pursuant to N.M. const., Art. 11, 
§ 19, shall assume responsibility for chartering corpora- 
tions as provided by law, including the performance of the 
functions of the former corporations bureau of the public 
regulation commission, and that except for Subsection D 
of 53-5-8 NMSA 1978, references to the "public regulation 
commission", "state corporation commission" or "commis- 
sion" shall be construed to be references to the secretary 
of state. See 8-4-7 NMSA 1978. 

Compiler's notes. — This section is derived from Sec- 
tion 114 of the ABA Model Business Corporation Act. 

The 2003 amendment, effective July 1, 2003, deleted 
former Subsection D which read: “If a registered agent 
changes his business address to another place within the 
same county, he may change the address and the address 
of the registered office of any corporations of which he is 
a registered agent by filing a statement as required in 
Subsection A of this section, except that it need be signed 
only by the registered agent and need not be responsive 
to Paragraph (5) of that subsection and must recite that 
a copy of the statement has been mailed to each corpora- 
tion."; added present Subsection D; and inserted "public 
regulation" throughout the section. 

The 2001 amendment, effective July 1, 2001, substi- 
tuted "a statement" for "an affidavit" throughout the sec- 
tion; substituted "an authorized officer" for "the president 
or vice president" in Paragraph A(5)(b); substituted "an 
authorized officer" for "its president or vice president and 
verified by him" in Subsection B; and substituted "written 
notice of resignation" for "written notice thereof, executed 
in duplicate" in Subsection C, 


ANNOTATIONS 


The Business Corporation Act does not compel 
a foreign corporation to consent to general per- 
sonal jurisdiction. — In consolidated interlocutory 
appeals where the district court denied petitioners' mo- 
tions to dismiss claims against them for lack of general 
or specific personal jurisdiction, and where the court of 
appeals concluded that general personal jurisdiction was 
proper over petitioners, four foreign corporations, all of 
whom are manufacturers of automobiles or automobile 
components and registered to transact business under 
New Mexico's Business Corporation Act (BCA), $§ 53-17-1 


through 53-17-20 NMSA 1978, the New Mexico supreme 
court reversed the court of appeals because any legisla- 
tive intent to require a foreign corporation to consent to 
general personal jurisdiction should be clearly, unequivo- 
cally, and unambiguously expressed in the statutory 
text, and the language of the BCA relating to a foreign 
corporation's equal rights and responsibilities under New 
Mexico law does not clearly, unequivocally, and unambigu- 
ously express an intent to require a foreign corporation to 
consent to general personal jurisdiction in New Mexico: 
Chavez v, Bridgestone Americas Tire Operations, LLC, 
2022-NMSC-006, rev'g 2019-NMCA-023, 458 P.3d 569; 
A-1-CA-36442, mem. op. (Ct. App. Dec. 21, 2018) (non- 
precedential); A-1-CA-35910, mem. op. (Ct. App. Dec. 21, 
2018) (nonprecedential); and A-1-CA-37818 (Ct. App. Jan 
18, 2019), and overruling Werner v. Wal-Mart Stores, Inc., 
1993-NMCA-112, 116 N.M. 229, 861 P.2d 270. 

Constitutionality of registration statutes. — In 
a wrongful death action where decedent purchased a 
Ford pickup truck from a private seller in New Mexico, 
and where decedent later died in a single vehicle acci- 
dent when the roof structure of the truck collapsed after 
the vehicle rolled over on a Néw Mexico road, and where 
plaintiff claimed that the truck's roof structure was defec- 
tively designed, defendant's claim that the imposition of 
general personal jurisdiction over it based on its registra- 
tion to do business in New Mexico violated the dormant 
Commerce Clause was without merit, because any burden 
the registration statutes have on interstate commerce is 
justified by New Mexico's interests in providing access 
to the courts for residents and those injured in the state. 
Navarette Rodriguez v. Ford Motor Co., 2019-NMCA-023, 
cert. granted. ; 

Compliance with statute requiring registration 
to do business in the state constitutes consent to 
that state's jurisdiction. — In a wrongful death action 
where decedent purchased a Ford pickup truck from a 
private seller in New Mexico, and where decedent later 
died in a single vehicle accident when the roof structure of 
the truck collapsed after the vehicle rolled over on a New 
Mexico road, and where plaintiff claimed that the truck's 
roof structure was defectively designed, the district court 
did not err in denying defendant's motion to dismiss for 
lack of personal jurisdiction, because defendant consented 
to general jurisdiction in New Mexico courts by register- 
ing to do business here and appointing an agent for ser- 
vice of process under the Business Corporation Act, 53- 
11-1 through 53-18-12 NMSA 1978. Navarette Rodriguez 
v, Ford Motor Co., 2019-NMCA-0238, cert. granted. 


53-17-11. Service of process on foreign corporation. 


The registered agent appointed by a foreign corporation authorized to transact business in this 
state shall be an agent of the corporation upon whom any process, notice or demand required or 
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permitted by law to be served upon the corporation may be served. Nothing in this section limits or 
affects the right to serve any process, notice or demand, required or permitted by law to be served 
upon a corporation in any then manner now or hereafter bermuited by law. 


History: 1953 Comp., § 51-30-10, pe ie by Laws 
1967, ch. 81, § 112. 

Compiler’ s notes. — This section is derived from Sec- 
tion 115 of the ABA Model Business Corporation Act. 

Cross references. — For service of process on secre- 
tary of state, see 38-1-5 NMSA 1978. 

For process against foreign corporations, see 38-1-6 
NMSA 1978, 


ANNOTATIONS 


The. Business Corporation Act does not compel 
a foreign corporation to consent to general. per- 
sonal jurisdiction. — In consolidated interlocutory 
appeals where the district court denied petitioners' mo- 
tions to dismiss claims against them for. lack of general 
or specific. personal jurisdiction, and where the court of 
appeals concluded that general personal jurisdiction was 
proper over petitioners, four foreign corporations, all of 
whom are manufacturers of automobiles or automobile 
components and registered to transact business under 
New Mexico's Business Corporation Act (BCA), §§ 53-17-1 
through 53-17-20 NMSA 1978, the New Mexico supreme 
court reversed the court. of appeals because any legisla- 
tive intent to require a foreign corporation to consent to 
general personal jurisdiction should be clearly, unequivo- 
cally, and unambiguously expressed in the statutory 
text, and the language of the BCA relating to a foreign 
corporation's equal rights and responsibilities under New 
Mexico.law does not clearly, unequivocally, and unambigu- 
ously express an intent to require a foreign corporation, to 
consent.to general personal jurisdiction in New Mexico, 
Chavez v. Bridgestone Americas. Tire Operations, LLC, 
2022-NMSC-006, rev'g 2019-NMCA-023, 458 P.8d 569; 
A-1-CA-36442, mem. op. (Ct. App. Dec. 21, 2018) (non- 
precedential); A-1-CA-35910, mem. op. (Ct, App. Dec. 21, 
2018) (nonprecedential); and A-1-CA-37818 (Ct. App. Jan 
18, 2019), and overruling Werner v, Wal-Mart Stores, Inc., 
1993- NMCA-112, 116 N.M. 229, 861 P.2d 270. 

Constitutionality of registration statutes, — In a 
wrongful death action,where decedent purchased a.Ford 
pickup truck from a private seller in New Mexico, and 
where decedent later died in a single vehicle accident 
when the roof structure of the truck collapsed after the 
vehicle rolled over on a New Mexico road, and where plain- 
tiff claimed that, the truck's roof structure was defectively 
designed, defendant's claim that the imposition of general 
personal jurisdiction over it based on its-registration to do 
business in New Mexico violated the dormant Commerce 
Clause was without merit, because,any burden the regis- 
tration statutes have on interstate commerce is justified 
by New Mexico's interests in providing access to the courts 
for residents and those injured in the state. Navarette Ro- 
driguez v. Ford Motor Co., 2019-NMCA-023, cert. granted. 

Compliance with statute requiring registration 
to do business in the state constitutes consent to 
that state's jurisdiction. — In a wrongful death action 
where decedent purchased a Ford. pickup truck from a 
private seller in New Mexico, and where decedent later 


53-17-12. Repealed. 


Repeals. — Laws 1983, ch. 304; § 73, repealed 53-17- 
12 NMSA 1978, as enacted by Laws 1967, ch. 81, § 113, 


died in-a single vehicle dodasan when the roof structure of 
the truck collapsed after the vehicle rolled over on a New 
Mexico road, and where plaintiff claimed that the truck's 
roof structure was defectively designed, the district court 
did not err in denying defendant's motion to dismiss for 
lack of personal jurisdiction, because defendant consented 
to general jurisdiction in New Mexico courts by register- 
ing to do business here and appointing an agent for ser- 
vice of process under the Business Corporation Act, 53- 
11-1 through 53-18-12 NMSA 1978. Navarette Rodriguez 
v. Ford Motor Co,, 2019-NMCA-0238, cert. granted. 
Jurisdiction obtainable for out-of-state injury. 
— Without an express limitation in the statutory lan- 
guage to the contrary, the legislature intended for this 
section to apply to any and all claims against a foreign 
corporation with a registered agent in New Mexico, 
thus acting as a jurisdictional consent statute. Accord- 


. ingly, New Mexico courts could properly obtain personal 
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jurisdiction over a Delaware corporation, with a regis- 
tered agent in New Mexico, for a plaintiff's injury which 
occurred in one of the defendant's. stores in. Georgia. 
Werner v. Wal-Mart Stores, Inc,, 1998-NMCA-112, 116 
N.M. 229, 861 P.2d 270. ; 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 36 Am. 
Jur, 2d orsign Corporations §§ 228 et seq. , 

Constitutionality, construction and effect of statute pro- 
viding for service of process upon statutory agent in action 
against foreign corporation, as regards communication to 
corporation of fact of service, 89 A.L.R. 658. 

Who, other than public official, may be served with pro- 
cess in action against foreign corporation doing business 
in state, 113 A.L.R. 9 

Service of process on officer, director, or stockholder in 
action against foreign corporation doing business in state, 
113 A.L.R. 36. 

Statute providing for service of process upon designated 
state official in action against foreign corporation as ap- 
plicable to action based on transaction outside of state, 
145 A.L.R. 630, 162 A.L.R. 1424, 

Requisites of service upon, or delivery to, designated 
public official, as a condition of substituted service of pro- 
cess on him, 148 A.L.R. 975. 

Setting aside default judgment for failure of statutory 
agent on whom process was served to notify defendant, 20 
A.L.R.2d 1179. 

Who is an "agent authorized by employment" to re- 
ceive service of process within purview of Federal Rules 
of Civil Procedure and similar state rules and statutes, 26 
A.L.R.2d 1086. 

Manner of service ‘of process upon foreign corporation 
which has withdrawn from state, 86 A.L.R.2d 1000. 

Federal or state law as controlling, in diversity action, 
whether foreign corporation is amenable to service of pro- 
cess in state, 6 A.L.R.3d 1103, 

Who is "general" or "managing" agent of foreign cor- 
poration under statute authorizing service of process on 
such agent, 17 A.L.R.3d 625. 

19.C.J:S. Corporations §§ 952 to 961. 


relating to amendment ofthe articles of incorporation of a 
foreign corporation, effective June 17, 1983. 
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53- 17-13. Merger or conversion of foreign Bt ho SE Ndi ait to 
transact business in this state. 


Whenever a foreign corporation authorized to transact business in this state is a party to a 
statutory merger or conversion permitted by the laws of the state or country under the laws of 
which it is incorporated, it shall, within thirty days after the merger or conversion becomes effec- 
tive, file with the commission [secretary of state] a copy of the articles of merger or conversion duly 
authenticated by the proper officer of the state or country under the laws of which the statutory 
merger or conversion was effected: It is not necessary for the corporation to procure either a new or 
amended certificate of authority to transact business in this state unless the name of the corpora- 
tion is changed thereby or unless the corporation desires to pursue in this state other or additional 
purposes than those which it is then authorized to transact in this state or unless the surviving 
corporation is to transact business in New Mexico but has not procured a certificate of authority 
to transact business in this state. 


History: 1953 Comp., § 51-30-12, enacted by Laws commission’, "state corporation commission" or "commis- 


1967, ch. 81, § 114; 1983, oh 304, § 67; 2001, ch. 200, § 
69. 

Bracketed material. — ‘The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2013, ch. 75, § 9 provided that as of July 1, 2013, 
the secretary of state, pursuant to N.M. const., Art. D1; 
§ 19, shall assume responsibility for chartering corpora- 
tions as provided by law, including the performance of the 
functions of the former corporations bureau of the public 


sion" shall be construed to be references to the secretary 
of state, See 8-4-7 NMSA 1978. 

Compiler's notes. — This section is derived from Sec- 
tion 117 of the ABA Model Business Corporation Act. 

The 2001 amendment, effective July 1, 2001, inserted 
"or conversion" following "merger" in the section’ heading 
and throughout the section text. 

The 1983 amendment, effective June 17, 1983, de- 
leted "and the corporation is the surviving corporation" 


regulation commission, and that except for Subsection D 
of 53-5-8 NMSA 1978, references to the "public regulation 


following "incorporated'’in ‘the first sentence and added 
"or unless ...in this state” at the end of the last sentence, 


53-17-14. Amended certificate of authority. 


A foreign corporation authorized to transact business in this state shall procure an amended 
certificate of authority in the event it changes its corporate name or desires to pursue in this state 
other or additional purposes than those set forth in its prior application for a certificate of author- 
ity by making application therefor to the commission [secretary of state]. The requirements in re- 
spect to the form and contents of the application, the manner of its execution, the filing of an origi- 
nal.and a copy, which.may be a photocopy of the original ‘after it was signed or a photocopy that 
is conformed to the original, with the commission [secretary of state], the issuance of an amended 


certificate of authority and the effect thereof shall be the same as in the case of an original applica- 


tion for a certificate of authority. 


History: 1953 Comp., § 51-30-13, enacted by Laws 
1967, ch. 81, § 115; 2003, ch. 318, § 44. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2013, ch. 75, § 9 provided that ‘as of July 1, 2018, 
the secretary of state, pursuant to N.M. const., Art. 11, 
§ 19, shall assume responsibility for chartering  corpora- 
tions as provided by law, including the performance of the 
functions of the former corporations bureau of the public 
regulation commission, and that except for Subsection D 
of 53-5-8 NMSA 1978, references to the "public regulation 


wot 


commission’, state corporation commission" or "commis- 
sion” shall be construed to be references to the secretary 
of state. See 8-4-7 NMSA 1978. 

Compiler's notes, — This section is derived from Sec- 
tion 118 of the ABA Model Business Corporation Act. 

The 2003 amendment, effective July 1, 2003, substi- 
tuted "an original and a copy, which may be a photocopy 
of the original after it was signed or a photocopy that is 
conformed to the original" for "duplicate originals thereof" 
following "the filing of". 


53-17-15. Withdrawal of foreign corporation. 


A. A foreign corporation authorized to transact business in this state may withdraw from this 
state upon procuring from the secretary of state a certificate of withdrawal. In order to procure the 
certificate of withdrawal, the foreign corporation shall deliver to the secretary of state an Bpriieas 


tion for withdrawal, which shall set forth: 


(1) the name of the corporation and the state or country ander the laws of which it is in- 


corporated; 
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(2) astatement that the corporation is not transacting business in this state; 

(3) astatement that the corporation surrenders its authority to transact business in this 
state; 

(4) a statement that the corporation revokes the authority of its registered agent in this 
state to accept service of process and consents that service of process in an action, suit or pro- 
ceeding based upon a cause of action arising in this state during the time the corporation was 
authorized to transact business in this state may thereafter be made on.the se! Mamet nary by service 
thereof on the secretary of state; 

(5) an address to which the secretary of state may mail a copy of a process against the 
corporation that may be served on it; 

(6) a statement of the aggregate number of shares that the corporation has authority 
to issue, itemized by class and by series, if any, within each class, as of the date of the applica- 
tion; 

(7) astatement of the aggregate number of issued shares, itemized by class and by series, 
if any, within each class, as of the date of the application; 

(8) a statement confirming that the corporation has resigned as a registered agent or is 
not currently a registered agent for any entity registered in New Mexico; and 

(9) additional information as necessary or appropriate in order to enable the secretary of 
state to determine and assess any unpaid fees payable by the foreign corporation. 

B. The application for withdrawal shall be made on forms prescribed by the secretary of state 
or on forms containing substantially the same information as forms prescribed by the secretary of 
state and shall be executed by the corporation by an authorized officer of the corporation or, if the 
corporation is in the hands of a receiver or trustee, shall be executed on behalf of the corporation 
by the receiver or trustee. 


History: 1953 Comp., § 51-30-14, enacted by Laws © »: in Paragraphs (6) and (7), deleted former Paragraph (8), 
1967, ch. 81, § 116; 1977, ch. 103, § 16; 1983, ch. 304, which read "a statement, expressed in dollars, of the 
§ 68; 2001, ch, 200, § 70; 2003, ch. 318, § 45; 2019, ch. amount of stated capital of the corporation, as of the date 
159, § 4. of the application," and redesignated former Paragraph 

The 2019 amendment, effective July 1, 2019, provided (9) as present Paragraph (8). 
that'a foreign corporation desiring to withdraw from this 
state must procure from the secretary of state a certifi- ANNOTATIONS 


cate of withdrawal and must deliver to the secretary of Jurisdiction despite withdrawal of company. — In 
state an application for withdrawal, which must include action for damages for breach of contract, court acquired 
confirmation that the corporation has resigned as a regis- jurisdiction of the person or the res although the contracts 
tered agent or is not currently a registered agent for any were entered into outside the state and although the cause 
entity registered in New Mexico; in Subsection A, in the of action, if any, accrued after the company had ceased to 
introductory clause, after "procuring from the", deleted do business in the state because the cause of action was for 
"commission" and added ‘secretary of state’, and after breach of a contract entered into while the company was le- 
deliver to the", deleted "commission" and added "secre- gally authorized to transact business in the state. Wester v. 


tary of state", and added new Paragraph A(8) and redes- Trailmobile Co., 1955-NMSC-004, 59 N.M. 73, 279 P.2d 626, 
ignated former Paragraph A(8) as Paragraph A(9); and in The Business Corporation Act does not compel 
Subsection B, after each occurrence of "prescribed by the", a foreign corporation to consent to general per- 
deleted "commission" and added "secretary of state". sonal jurisdiction. — In consolidated , interlocutory 


Compiler's notes. — This section is derived from -Sec- 
tion 119 of the ABA Model Business Corporation Act. 

The 2003 amendment, effective July 1, 2003, deleted 
"or franchise taxes" following "any unpaid fees" in Para- 
graph A(8); in Subsection B, inserted "or on forms con- 


appeals where the district court denied petitioners’ mo- 
tions to dismiss claims against them for lack of general 
or specific personal jurisdiction, and where the court of 
appeals concluded that general personal jurisdiction was 
a thee A : : proper over petitioners, four foreign corporations, all of 
taining substantially the same information as forms pre- whom are manufacturers of automobiles or automobile 
scribed by the commission" following "by the commission" components and, registered to transact business under 
and inserted "of the corporation" following "an authorized New Mexico's Business Corporation Act (BCA), §§ 53-17-1 


officer". : 
; ; through 53-17-20 NMSA 1978, the New Mexico supreme 
The 2001 amendment, effective July 1, 2001, inserted court: reversed. the court of appeals because any legisla- 


'a statement" at the beginning of Paragraphs A(2) to (4); ‘tive intent to require a foreign corporation to consent to 
in Subsection B, substituted "an authorized officer" for "its general personal jurisdiction should be clearly, unequivo- 
president or a vice president and by its secretary or an as- cally, and unambiguously expressed in the statutory 
sistant secretary and verified by one of the officers signing text, and the language of the BCA relating to a foreign 
the application", and deleted "and verified by him" at the corporation's equal rights and responsibilities under New 
end of the subsection. ; Mexico law does not clearly, unequivocally, and unambigu- 

The 1983 amendment, effective June 17, 1983, in ously express an intent to require a foreign corporation to 
Subsection A, substituted "by class and by series, if any, consent to general personal jurisdiction in New Mexico. 
within each class" for "by classes, par value of shares, Chavez v. Bridgestone Americas Tire Operations, LLC 
shares without par value and series, if any, within a class" 2022-NMSC-006, rev'g 2019-NMCA-0238, 458 P.3d 569: 
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A-1-CA-36442, mem. op. (Ct, App. Dec. 21, 2018) (non- 
precedential); A-1-CA-35910, mem. op. (Ct. App. Dec. 21, 
2018) (nonprecedential); and A-1-CA-37818 (Ct. App, Jan 
18, 2019), and overruling Werner v. Wal-Mart Stores, Inc., 
1993-NMCA-112, 116 N.M. 229, 861 P.2d 270. 

Am. Jur, 2d, A.L.R. and C.J.S. references, — 36 Am, 
Jur. 2d Foreign Corporations §§ 278 to 280. 
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Withdrawal of foreign corporation from state as affect- 
ing conditions under which it may be readmitted to do 
business in state and its rights and duties if readmitted, 
110 A.L.R. 528. 

Withdrawal of foreign corporation from state as tolling 
statute of limitations as to action against corporation, 133 
A.L.R. 774. 


53-17-16. Filing of application for withdrawal. 


A. An original of an application for withdrawal together with a copy, which may be signed, pho- 
tocopied or conformed, shall be delivered to the commission [secretary of state]. If the commission 
[secretary of state] finds that the application conforms to the provisions of the Business Corpora- 
tion Act and that the corporation has complied with the Tax Administration Act [Chapter 7, Article 
1 NMSA 1978] and has paid all contributions required by the Unemployment Compensation Law 


[Chapter 51 NMSA 1978], it shall, when all fees have been paid: 
(1) endorse on the original and copy the word "filed" and the month, day and year of the 


filing; 
(2) file the original in its office; and 


(3) issue a certificate of withdrawal to which it shall affix the file-stamped copy. 

B. The certificate of withdrawal, together with the file-stamped copy of the application for 
withdrawal affixed to it, shall be returned by the commission [secretary of state] to the corpora- 
tion or its representative. Upon the issuance of the certificate of withdrawal, the authority of the 
corporation to transact business in this state shall cease. 


History: 1953 Comp., § 51-30-15, enacted by Laws 
1967, ch. 81, § 117; 2001, ch. 200, g 71; 2003, ch, 318, 
§ 46. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 20138, ch. 75, § 9 provided that as of July 1, 2013, 
the secretary of state, pursuant to N.M. const., Art. 11, 
§ 19, shall assume responsibility for chartering corpora- 
tions as provided by law, including the performance of the 
functions of the former corporations bureau of the pub- 
lic regulation commission, and that except for Subsection 
D of 53-5-8 NMSA 1978, references to the "public regu- 
lation commission", "state corporation commission" or 


"commission" shall be construed to be references to the 
secretary of state, See 8-4-7 NMSA 1978. 

Compiler's notes. — This section is derived from Sec- 
tion 120 of the ABA Model Business Corporation Act. 

The 2003 amendment, effective July 1, 2003, deleted 
"and franchise taxes" following "when all fees" in Subsec- 
tion A. 

The 2001 amendment, effective July 1, 2001, deleted 
the provision that the application be executed in duplicate 
and changed the provisions of the section so that instead 
of explaining the procedures for processing duplicates, it 
explains procedures for processing the original and a copy 
of the original, 


53-17-17. Revocation of certificate of authority. 


A. The certificate of authority of a foreign corporation to transact business in this state may be 
revoked by the commission [secretary of state] upon the conditions prescribed in this section when: 
(1) the corporation has failed to file its annual report timely or has failed to pay any fees 


or penalties thereon when they became due; 


(2) the corporation has failed to appoint and maintain a registered agent in this state as 
required by the Business Corporation Act [Chapter 58, Articles 11 through 18 NMSA 1978]; 

(8) the corporation has failed, after change of its registered office or registered agent, to 
file in the office of the commission [secretary of state] a statement of the change as required by the 


Business Corporation Act; 


(4) the corporation has failed to file in the office of the commission [secretary of state] any 
amendment to its articles of incorporation or any articles of merger within the time PrRPc DEG by 


the Business Corporation Act; or 


(5) amisrepresentation has been made of any material matter in an application, report, af- 
fidavit or other document submitted by the corporation pursuant to the Business Corporation Act, 
B. A certificate of authority of a foreign corporation shall not be revoked by the commission 


[secretary of state] unless: 


(1) it has given the corporation not less than sixty days' notice thereof by mail addressed 
to the corporation's mailing address as shown in the most recent annual report filed with the com- 


mission [secretary of state]; and 
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53-17-18 CORPORATIONS 53-17-18 


(2) the corporation fails, prior to revocation, to file the annual report or pay the fees or 
penalties or file the required statement of change of registered agent or registered office or file the 
articles of amendment or articles of merger or correct the.misrepresentation. 


History: 1953 Comp., § 51-30-16, enacted by Laws The 2003 amendment, effective July 1, 2003, deleted 


1967, ch. 81, § 118; 1977, ch. 103, § 17; 2003, ch. 318, § "or franchise taxes" following "pay any fees" in Paragraph 
47, A(1); in Subsection B, substituted "A" for "No" at the be- 
Bracketed material. — The bracketed material was ginning, inserted "not" following "foreign corporation 
inserted by the compiler and is not part of the law. shall"; substituted "the corporation's mailing address as 
Laws 2013, ch. 75, § 9 provided that as of July 1, 2013, shown in the most recent" for "its registered office in this 
the secretary of state, pursuant to’ N.M. const., Art. 11, state and also either to the principal office of the corpora- 
§ 19, shall assume responsibility for chartering corpora- tion in the state or country under the laws of which it is 
tions as provided by law, including the performance of the incorporated or to the principal office of the corporation 
functions of the former corporations bureau of the public _ as each address is shown in the last" following "mail ad- 
regulation commission, and that except for Subsection D dressed to"; and deleted "franchise taxes" following "pay 
of 53-5-8 NMSA 1978, references to the "public regulation the fees" in Paragraph B(2). iq 
commission", "state corporation commission" or "commis- 
sion" shall be construed to be references to the secretary ANNOTATIONS 
of state. See S- -4-7 NMSA 1978. Am. Jur. 2d, A.L.R. and C.J.S. references. — 36 Am. 
Compiler's notes. — This section is derived from Sec- Jur. 2d Foreign Corporations § 189. 
tion 121 of the ABA Model Business Corporation Act. 19 C.J.8. Corporations § 919, 


53-17-18. Issuance of certificate of revocation; reinstatement. 


A: Upon revoking a certificate of authority, the commission [secretary of state] shall: 
(1) issue a certificate of revocation in duplicate; 
(2) file one of the certificates in its office; and 
(3) mail a notice of revocation accompanied by one of the certificates to the corporation at 
the corporation's mailing address as shown in the most recent annual report filed with the com- 
mission {secretary of state]. 

B. Upon 'the issuance of the certificate of revocation, the authority of the corporation ‘ trans- 
act business in this state shall cease. 

C.. A corporation administratively revoked under Section 53-17-17 NMSA 1978 may apply to 
the commission [secretary of state] for reinstatement within two years after the effective date of 
revocation. The application shall: 

(1) recite the name of the corporation and the effective date of its administrative revocation; 

(2) state that the ground or grounds for revocation either did not exist or have been elimi- 
nated; and ; 

(3) state that the corporation name satisfies the requirements of Section 53-17-38 NMSA 1978. 

D. Ifthe commission [secretary of state] determines that the application contains the information 
required by Subsection C of this section and that the information is correct, it shall cancel the certifi- 
cate of revocation and prepare a certificate of reinstatement that recites its determination and the 
effective date of reinstatement, file the original of the certificate and serve a copy on the corporation. 

E. When the reinstatement is effective, it relates back to and takes effect as of the effective 
date of the administrative revocation and the corporation resumes carrying on its business as if 
the administrative revocation had never occurred. 


History: 1953 Comp., § 51-30-17, enacted by Laws Compiler's notes. — This section is derived from Sec- 
1967, ch. 81, § 119; 1977, ch. 103, § 18; 2001, ch. 200, § tion 122 of the ABA Model Business Corporation Act. : 
72; 2003, ch. 318, § 48... The 2003 amendment, effective July 1, 2003, substi- 

Bracketed material. — The prnekeiad material was tuted "duplicate" for "triplicate" in Paragraph A(1); substi- 
inserted by the compiler and is not part of the law. tuted "the corporation's mailing address as shown in the 

Laws 2018, ch. 75, § 9 provided that as of July 1, 2013, most recent" for "its registered office in this state and also 
the secretary of state, pursuant to N.M, const., Art, 11, either to its principal office in.the state or country under 
§ 19, shall assume responsibility for chartering corpora- the laws of which it is incorporated or to the principal of- 
tions as provided by law, including the performance of the fice of the corporation at the addresses as shown in the 
functions of the former corporations bureau of the public last" following "the corporation at". 
regulation commission, and that except for Subsection D The 2001 amendment, effective July 1, 2001, inserted 
of 53-5-8 NMSA 1978, references to the "public regulation . "reinstatement" in the section heading; and added Sub- 
commission", "state corporation commission" or "commis- sections C, D and E. 


sion" shall be construed to be references to the secretary ~ 
of state. See 8-4-7 NMSA 1978. 
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53-17-19 BUSINESS CORPORATIONS; FOREIGN CORPORATIONS 53-17-20 


53-17-19. Application to corporations heretofore authorized to transact 
business in this state. 


Foreign corporations which are authorized to transact business in this state at the time the 
Business Corporation Act takes effect, for a purpose or purposes for which a corporation might se- 
cure such authority under the Business Corporation Act, shall, subject to the limitations set forth 
in their respective certificates of authority, be entitled to all the rights and privileges applicable 
to foreign corporations procuring certificates of authority to transact business in this state under 
the Business Corporation Act, and from the time the Business Corporation Act takes effect, the 
corporations are subject to all the limitations, restrictions, liabilities and duties prescribed in the 
Business Corporation Act for foreign corporations procuring certificates of authority to transact 
business in this state under the Business Corporation Act. 


History: 1953 Comp., § 51-30-18, enacted by Laws Compiler's notes. — This section is derived from Sec- 
1967, ch. 81, § 120. tion 123 of the ABA Model Business Corporation Act. 


53-17-20. Transacting business without certificate of authority. 


A. No foreign corporation transacting business in this state without a certificate of author- 
ity shall be permitted to maintain any action, suit or proceeding in any court of this state, until 
the corporation has obtained a certificate of authority. Nor shall any action, suit or proceeding be 
maintained in any court of this state by any successor or assignee of the corporation on any right, 
claim or demand arising out of the transaction of business by the corporation in this state, until 
a certificate of authority has been obtained by the corporation or by a corporation which has ac- 
quired all or substantially all of its assets. 

B. The failure of a foreign corporation to obtain a certificate of authority to transact business 
in this state does not impair the validity of any contract or act of the corporation, and does not 
prevent the corporation from defending any action, suit or proceeding in any court of this state. 

C. A foreign corporation which transacts business in this state without a certificate of author- 
ity is liable to this state, for the years or parts thereof during which it transacted business in this 
state without a certificate of authority, in an amount equal to all fees and franchise taxes which 
would have been imposed upon the corporation had it applied for and received a certificate of au- 
thority to transact business in this state as required by the Business Corporation Act, and thereaf- 
ter filed all annual reports required by it, plus all penalties for failure to pay the fees and franchise 
taxes, plus a civil penalty of two hundred dollars ($200) for each offense. 


History: 1953 Comp., § 51-30-19, enacted by Laws defendants in New Mexico, plaintiff's foreign corporation 
1967, ch. 81, § 121; 1969, ch. 22, § 5. is not transacting business in New Mexico and may sue 

Compiler's notes. — This section is derived from Sec- under this section, Riblet Tramway Co, v. Monte Verde 
tion 124 of the ABA Model Business Corporation Act. Corp., 453 F.2d 313 (10th Cir, 1972), 


Texas company's representative in New. Mexico who 
only solicits offers for contracts which are relayed back to 
Texas for acceptance is not transacting business in New 


that it has obtained a certificate of authority in or- Mexico and is not barred from suing in New Mexico on 
der to state a valid claim for relief. Capco Acquisub, Inc. v. contract by this section. Don J. Cummings Co, v. Alumi- 
Greka Energy Corp., 2008-NMCA-1538, 145 N.M. 328, 198 num Mfg. Corp., 371 F.2d 118 (10th Cir. 1967). 
P.3d 354, cert. denied, 2008-NMCERT-010, 145 N.M. 524, , Making of a sale which is primarily interstate 
201 P.3d 855. in nature does not of itself subject the corporation to the 
Section bars foreign corporation from watntalne state's certification provisions, Riblet Tramway Co, v. 
ing any action in any New Mexico state court until it Monte Verde Corp., 453 F.2d 318 (10th Cir, 1972), 7 
has obtained a certificate of authority. Riblet Tramway Co, Acceptance of offer in state. — No cases actually 
v. Monte Verde Corp., 453 F.2d 313 (10th Cir. 1972). consider the sole act of accepting an offer in New Mexico 
Contracts of unauthorized foreign corporation as enough to require certification. Riblet Tramway Co, v. 
not void. — Contracts made by unauthorized foreign cor- Monte Verde Corp., 458 F.2d 313 (10th Cir. ee ee 
poration in the state are not void, rather the corporation _Unauthorized business may not compel arbitra- 
is merely prevented from suing upon them until it com- tion. — Texas corporations unauthorized to do business 
plies, Riblet Tramway Co. v. Monte Verde Corp., 453 F.2d in New Mexico were unable to compel two dentists to ar- 
313 (10th Cir, 1972)... ; bitrate a dispute arising from an alleged breach of archi- 


Acts not constituting transacting business in tectural and construction contracts for the construction 
state, — Where the initial contact between parties is of dental offices, because arbitration is in the nature of 


through the mails, and, thereafter, the parties execute specific performance and the unauthorized corporations 
a contract signed by plaintiff in Spokane and then by cannot specifically perform, as they are not licensed to 


ANNOTATIONS 


A foreign corporation is not required to allege 
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53-17-21 


do business in.the state. Shaw v. Kuhnel & Assocs., Inc., 
1985-NMSC-008, 102 N.M. 607, 698 P.2d 880. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 36 Am. 
Jur. 2d Foreign Corporations §§ 240 to 256. 

Applicability to foreign corporations of statute preclud- 
ing defense of want of legal organization, 73 A.L.R. 1202. 

Right to assert mechanic's lien as affected by failure of 
foreign corporation to comply or delay in complying with 
condition of its right to do business, 95 A.L.R. 367. 

Failure to procure occupational or business license or 
permit as affecting validity or enforceability of contract, 
118A.L.R. 646. 

Foreign corporation's rights in respect of property sold 
under conditional sale as affected by failure to comply 
with conditions of doing business in state, 130 A.L.R. 999. 

Federal court, right of foreign corporation or its assignee 
to maintain an action which it could not have maintained 
in state court because of noncompliance with conditions of 
doing business in state, 183 A.L.R. 1171. 

Rule that in general inhibits foreign corporation which 
has failed to comply with conditions of doing or continuing 
business in state, or domestic corporation which has. for- 
feited its charter, from maintaining action, as applicable 


53-17-21. Repealed. 


Repeals. — Laws 1993, ch. 318, § 6 repealed 53-17- 
21 NMSA 1978, as enacted by Laws 1991, ch. 170, § 10, 
requiring any person elected or appointed to a board of 
directors to file an.affidavit with the corporation stating 


CORPORATIONS 


53-18-2 


to action at law to vindicate corporation's property rights 
against tort-feasor, 136 A.L.R.1160, 

Effect of execution of foreign corporation's contract 
which, while executory, was unenforceable because of non- 
compliance with conditions of doing business in state, 7 
A.L.R.2d 256, 

Rights of assignee or sibeeduent holder of negotiable 
paper executed to a foreign corporation doing business 
in state without compliance with local requirements, 80 
A.L.R.2d 465. 

Construction work by foreign corporation as doing busi- 
ness for purposes of statute requiring foreign corporation to 
qualify as condition of access to local courts, 90 A.L.R.3d 929, 

What constitutes doing, business within state for pur- 
poses of state "closed-door" statute barring unqualified or 
unregistered foreign corporation from local courts - mod- 
ern cases, 88 A.L.R.4th 466. 

Application of statute denying access to courts or invali- 
dating contracts where corporation fails to comply with 
regulatory statute as affected by compliance after com- 
mencement of action, 23 A.L.R.5th 744. 

18.C.J.S, Corporations § 897 et seq.. 


that he consents to be a member of the board of directors, 
effective June 18, 1993. For provisions of former section, 
see the 1992 NMSA 1978 on NMOneSource.com. 


ARTICLE 18 


Business Corporations; Miscellaneous Provisions: 


Sec. , 
53-18-1, Powers of commission [secretary of state]. 
53-18-2, Appeal from commission [secretary of state]. 
53-18-38. Issuance of certificate of good standing and com- 
» pliance. 
53-18-4. Certificates and certified copies to be received in 
evidence. 


53-18-5. Forms to be furnished by commission [secretary — 


of state]. 


Sec. 

53-18-6. Greater voting requinements: 

53-18-6.1. Voting requirements; ea iaheont corporations. 
53-18-7; Waiver of notice. 

53-18-8. Action. by shareholders Witheut a meeting, 
53-18-9. Unauthorized assumption of corporate powers. 
53-18-10. Application to existing corporations. 

53-18-11. Application to foreign and interstate commerce. 
53-18-12. Reservation of power. 


53-18-1. Powers of commission [secretary of state]. 


The commission [secretary of state] has the power and authority reasonably necessary to en- 
able it to administer the Business Corporation Act efficiently and to perform the duties therein 


imposed upon it. 


History: 1958 Comp., § 51-31-1, enacted by Laws 
1967, ch. 81, § 122. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2013, ch. 75, § 9 provided that as of July 1, 2018, 
the secretary of state, pursuant to N.M. const., Art. 11, 


§ 19, shall assume responsibility for chartering corpora-' 


tions as provided by law, including the performance of the 


functions of the former corporations bureau of the, public 
regulation commission; and that except for Subsection D 
of 53-5-8 NMSA 1978, references to the "public regulation 
commission’, "state corporation commission" or "commis- 
sion" shall be construed to be references to the secretary, 
of state. See 8-4-7 NMSA 1978. 

Compiler's notes, — This section is derived from Sec- 
tion 139 of the ABA Model Business Corporation Act. 


53-18-2. Appeal from commission [secretary of state]. 


A. Ifthe commission [secretary of state] fails to approve any articles of incorporation, amend- 


ment, merger, consolidation or dissolution or any other document required by the Business Cor- 
poration Act to be approved by the commission [secretary of state] before it is filed in its office, it 


196 


© 2022 State of New Mexico. New Mexico,Compilation Commission. All rights reserved. 


53-18-3 BUSINESS CORPORATIONS; MISCELLANEOUS PROVISIONS 53-18-4 


shall, within fifteen working days after the delivery thereof to it; give written notice of its disap- 
proval to the person or corporation, domestic or foreign, delivering the same, specifying the rea- 
sons therefor. From the disapproval, the person or corporation may nites to the district court 
pursuant'to the provisions of Section 39-3-1.1 NMSA 1978. 

B. Ifthe commission [secretary of state] revokes the certificate of authority to transact busi- 
ness in this state of any foreign corporation pursuant to the provisions of the Business Corpora- 
tion Act, the foreign corporation may appeal to the district court pursuant to the provisions. of 
mecbion 39-3-1.1 NMSA 1978. 


History: 1953 Comp., § 51-31-2, enacted by Laws Cross references, — For procedures governing adminis- 
1967, ch. 81, § 123; 1983, ch. 304, § 69; 1998, ch. 55, § trative appeals to the district court, see Rule 1-074 NMRA. 
49; 1999, ch, 265, § 52. The 1999 amendment, effective July 1, 1999, substi- 

Bracketed material. — The bracketed material was tuted "Section 39-3-1.1" for "Section 12-8A-1" in Subsec- 
inserted by the compiler and is not part of the law. tions A and B. 

Laws 2013, ch. 75, § 9 provided that as of July 1, 2013, The 1998 amendment, effective September 1, 1998, 
the secretary of state, pursuant to N.M. const., Art. 11, rewrote this section to the extent that a detailed compari- 
§ 19, shall assume responsibility for chartering corpora- son is impracticable. 
tions as provided by law, including the performance of the The 1983 amendment, effective June 17, 1983, sub- 
functions of the former corporations bureau of the public stituted "fifteen working days" for "ten, days" near the 
regulation commission, and that except for Subsection D middle of the first. sentence of Subsection A. 


of 538-5-8 NMSA 1978, references to the "public regulation 


commission", "state corporation commission" or "commis- 


ANNOTATIONS 
sion'.shall be construed to be references to the secretary Liaw reviews: For article; "How to: Stand Still With: 


of state. See 8-4-7 NMSA 1978. out. Really 
aes ; y Trying: A Critique of the New Mexico Adminis- 
Compiler's notes. — This section is derived from Sec- trative Procedure Act," 1 10 Nat. Res. J. 840 (1970), 
tion 140 of the ABA Model Business Corporation Act. Am, Jur. 2d, A.L.R. and C.J.S. references. — 19 


C.J:8. Corpordtians $$ 901, 919. 


se 


53-18-38. Issuance of certificate of good standing and compliance. 


The commission [secretary of state] may issue a certificate of good standing and compliance if 
the corporation requesting the certificate has paid all fees due at the time of the request. 


History: 1953 Comp., § 51-31-2.1, enacted by Laws , _ functions of the former corporations bureau of the public 
1977, ch. 108, § 19; 1983, ch. 304, § 70. * regulation commission,tand that except for Subsection D 
Bracketed material. — The bracketed material was of 53-5-8 NMSA 1978, references to the "public regulation 
inserted by the compiler and is not part of the law. commission’, "state corporation commission" or "commis- 
Laws 20138, ch. 75, § 9 provided that.as of July 1, 2013, '-sion" shall be construed. to, be references to the secretary 
the secretary of state, pursuant to N.M. const., Art. 11, , of state, See 8-4-7 NMSA 1978. 
§ 19; shall assume responsibility for chartering corpora- The 1983 amendment, effective June 17, 1983, de- 


tions as provided by law, including the performance of the leted "franchise taxes and" preceding "fees". 


53-18-4, Certificates and certified copies to be received in evidence. 


All certificates issued by the commission [secretary of state] in accordance with the provisions of 
the Business Corporation Act, and all copies of documents filed in its office in accordance with the 
provisions of the Business Corporation Act, when certified by it, shall be taken and received in all 
courts, public offices and official bodies as prima facie evidence of the facts therein stated, and may 
be filed and recorded with the respective county clerks. A certificate by the commission [secretary 
of state] under its seal, as to the existence or nonexistence of the facts relating to corporations 
shall be taken and received in all courts, public offices and official bodies as prima facie evidence 
of the existence or nonexistence of the facts therein stated. 


History: 1953 Comp., § 51-31-3, enacted by Laws as provided by law, including the performance of the func- 
1967, ch. 81, § 124. tions of the former corporations bureau of the public reg- 

Bracketed material. — The bracketed material was ulation commission, and that except for Subsection D of 
inserted by the compiler and is not part of the law. 53-5-8 NMSA 1978, references to the "public regulation 

Laws 2013, ch. 75, 8 9 provided that as of July 1, 2013, commission", "state corporation commission" or "commis- 
the secretary of state, pursuant to N.M. const., Art. 11, § sion" shall be construed tobe references to the secretary 
19, shall assume responsibility for chartering corporations of state, See 8-4-7 NMSA 1978. 
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53-18-5 CORPORATIONS ' 53-18-6.1 


53-18-5. Forms to be furnished by commission [secretary of state]. 


Forms for all documents to be filed in the office of the commission [secretary. of state] may be 
furnished by the commission [secretary of state] on request therefor, but the use thereof unless 
otherwise specifically prescribed by law, is not mandatory. 


History: 1953 Comp., § 51-31-4, enacted by Laws ____sfunctions of the former corporations bureau of the public 
1967, ch. 81, § 125. regulation commission, and that except for Subsection D 
Bracketed material. — The bracketed material was of 53-5-8 NMSA 1978, references to the “public regulation 
inserted by the compiler and is not part of the law. commission’, "state corporation commission" or "commis- 
Laws 2013, ch, 75, § 9 provided that as of July 1, 2018, sion" shall be construed to be references to the secretary 
the secretary of state, pursuant to N.M. const., Art. 11, of state, See 8-4-7 NMSA 1978. 
§ 19, shall assume responsibility for chartering corpora- Compiler's notes. — This section is derived from Sec- 
tions as provided by law, including the performance of the tion 142 of the ABA Model Business Corporation Act. 


53-18-6. Greater voting requirements. 


Whenever a section of the Business Corporation Act specifies the vote of the holders of a cer- 
tain proportion of the shares, or of any class or series thereof, for the taking of any action by the 
shareholders of a corporation, the articles of incorporation may require a greater proportion. An 
amendment to the articles of incorporation which adds, changes or deletes a provision for a greater 
proportion must be adopted by the same vote as would be required to take action under the provi- 
sion to be adopted or then in effect, whichever is greater. 


History: 1978 Comp., § 53-18-6, enacted by Laws ANNOTATIONS 
1983, ch. 304, § 71. 
Repeals arn reenactments. — Laws 1983, ch. 304 Law reviews. — For article, "1983 Amendments to the 
§ 71, repealed former 53-18-6 NMSA 1978, relating ‘at. New Mexico Business Corporation Act and Related Stat- 
t ti t Al fed*the ab c utes," see 14 N.M.L. Rev. 371 (1984). 
am ei ce Sac hettae AEE AL ie Agee apie Am. Jur. 2d, A.L.R. and C.J.S, references, — Valid- 
Compiler's a tial LAW Bectionae derived irom dae. ity, construction, and effect of provision in charter or by- 
tion 143 of the ABA Model Business Corporation Act. law requiring supermajority vote, 80 A.L.R.4th 667, 


53-18-6.1. Voting requirements; existing corporations. 


A. The provisions of the 1983 amendments to the Business Corporation Act lowering voting re- 
quirements from a two-thirds majority to a simple majority shall not apply to a corporation that was 
in existence on June 17, 1983, until the corporation, by amendment to its articles of incorporation, 
chooses to become subject to those provisions, except as provided in Subsection B of this section. 

B. Corporations in existence on June 17, 1983 that, as of July 1, 2001, are listed on a national 
securities exchange, or whose shares are publicly traded on an over-the-counter basis and have 
more than four hundred fifty shareholders of record, shall be subject to the lower voting require- 
ments established by the 1983 amendments to the Business Corporation Act upon adoption of 
a bylaws provision by the board of directors making the corporation subject to the lower voting 
requirements. The bylaws provision adopted pursuant to this subsection may be rescinded only by 
submission to the shareholders of a proposal to amend the articles of incorporation to establish 
a greater voting requirement in accordance with the provisions af Section 53-18-6 NMSA 1978, 
which proposal may be made by any shareholder of record. 


History: 1978 Comp., § 53-18-6.1, enacted by Laws ANNOTATIONS 
1983, ch. 304, § 72; 2001, ch. 200, § 73. ; ahtg 
Compiler's notes. — The phrase "the 1983 amend- Law reviews, — For article, "1983 Amendments to the 
ments to the Business Corporation Act lowering voting re- New Mexico Business Corporation Act and Related Stat- 
quirements" refers to those sections of the Business Cor- utes," see 14 N.M.L, Rev, 371 (1984). 
poration Act, 53-11-1 to 53-18-12 NMSA 1978, amended Annual Survey of New Mexico Corporate Law, see 17 
by Laws 1983, Chapter 304, ie., 53-13-2, 53-14-3, 53-15-2, N.M.L, Rev, 253 (1987). 
53-16-3 and 53-16-8 NMSA 1978. Am. Jur, 2d, A.L.R. and C.J.S. references. — Per- 
The 2001 amendment, effective July 1, 2001, inserted sonal liability of stockholder, officer, or agent for debt 
the Subsection A designation and added Subsection B; in of foreign corporation doing business in the state, 27 
Subsection A, substituted "June 17, 1983" for "the effec- A.L.R.4th 387. 


tive date of this section" and inserted ' ‘except as provided 
in Subsection B of this section". 
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53-18-7 BUSINESS CORPORATIONS; MISCELLANEOUS PROVISIONS 53-18-10 


53-18-7. Waiver of notice. | 


Whenever any notice is required to be given to any shareholder or director of a corporation under 
the provisions of the Business Corporation Act or under the provisions of the articles of incorpora- 
tion or bylaws of the corporation, a waiver thereof in writing signed by the person or persons entitled 
to the notice, whether before or after the time stated therein, is equivalent to the giving of the notice. 


History: 1953 Comp., § 51-31-6, enacted by Laws 
1967, ch. 81, § 127. 

Compiler's notes. — This section is derived from Sec- 
tion 144 of the ABA Model Business Corporation Act, 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references, — 18A 
Am. Jur. 2d Corporations-§§ 467 to 469, 652, 653, 969,971, 
972, 980 to 983, 1082 to 1084, 1086, 1087; 18B Am, Jur. 2d 
Corporations §§ 1368, 1370, 1459, 1480, 1481, 

18 C.J,S, Corporations § 367, 


53-18-8. Action by shareholders without a meeting. 


Any action required by the Business Corporation Act to be taken at a meeting of the sharehold- 
ers of a corporation, or any action which may be taken at a meeting of the shareholders, may be 
taken without a meeting if a consent in writing, setting forth the action so taken, is signed by all 
of the shareholders entitled to vote with respect to the subject matter thereof. Such consent has 
the same effect as a unanimous vote of shareholders, and may be stated as such in any articles or 
document filed with the commission [secretary of state] under the Business Corporation Act. 


History: 1953 Comp., § 51-31-7, enacted by Laws 
1967, ch. 81, § 128, 

Bracketed material, — The bracketed material was 
inserted by the compiler and is not part of the:law. 


Laws 20138, ch. 75, § 9 provided that as of July 1, 2013, 


the secretary of state, pursuant to N.M. const., Art. 11, 


functions of the former corporations bureau of the public 
regulation commission, and that except for Subsection D 
of 53-5-8 NMSA 1978, references to the "public regulation 
commission", "state corporation commission" or "commis- 
sion" shall be construed to be references to the secretary 


of state. See 8-4-7 NMSA 1978. 


Compiler's notes, — This section is derived from Sec- 
tion 145 of the ABA Model Business Corporation Act. 


§ 19, shall assume responsibility for chartering corpora- 
tions as provided by law, including the performance of the 


53-18-9. Unauthorized assumption of corporate powers. 


All persons who assume to act as a corporation without authority to do so are jointly and sever- 
ally liable for all debts and liabilities incurred or arising as a result thereof. 


ANNOTATIONS 


Law reviews..— Annual Survey of New Mexico Corpo- 
rate Law, see 17 N.M.L. Rev. 253 (1987). 


History: 1953 Comp., § 51-31-8, enacted by Laws 
1967, ch..81, § 129. 

Compiler's notes. — This section is derived from Sec- 
tion 146 of the ABA Model Business Corporation Act. 


53-18-10. Application to existing corporations. 


A. The provisions of the Business Corporation Act apply to all existing corporations organized 
under any general act of this state providing for the organization of corporations for a purpose or 
purposes for which a corporation might be organized under the Business Corporation Act, where 
the power has been reserved to amend, repeal or modify the act under which the corporation was 
organized and where the act is repealed by the Business Corporation Act. 

B. The provisions of the Business Corporation Act also apply to the special class of corpora- 
tions known as "no stockholder liability" corporations organized under Laws 1905, Chapter 79, 
Section 23 [53-2-8 NMSA 1978], as amended, but no stockholder's liability for unpaid stock shall 
attach to any shares issued by such corporations which continue to comply with the requirements 
set forth in Laws 1905, Chapter 79, Section 23, as amended. 


History: 1953 Comp., § 51-31-9, enacted by Laws 
1967, ch. 81, § 130. 

Compiler's notes. — This section is derived in part from 
Section 147 of the ABA Model Business Corporation Act. 


ANNOTATIONS 


Legislative intent. — The legislature intends the 
Business Corporation Act to operate retrospectively 
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except as it may affect substantive rights. Prager v. Law reviews. — Annual Survey of New Mexico Corpo- 
Prager, 1969-NMSC-149, 80 N.M. 773, 461 P.2d 906. rate Law, see 17 N.M.L. Rev. 253 (1987). 


53- 18- 11. Application to foreign and jriveretate commerce. 


The provisions of the Business Corporation Act apply to commerce with. foreign nations and 
among the several states only insofar as permitted under the provisions of the constitution of the 
United States. 


igore 1953 Comp., § 51-31- 10, enacted by Laws Compiler's notes. — This section is derived from Sec- 
1967, ch. 81, §:131. tion 148 of the ABA Model Business Corporation Act. 


53-18-12. Reservation of power. 


The legislature reserves power to amend, repeal or modify all or any part of the Business Cor- 
poration Act at any time and such changes shall be binding upon all coe Cne subject to the 
provisions of the Business Corporation Act. 


History: 1953 Comp., § 51-31-11, enacted by Laws Compiler's notes. — This section is derived from Sec- 
1967, ch. 81, § 182. tion 149 of the ABA Model Business Corporation Act, : » 
Severability. — Laws 1967, ch. 81, § 184, provided 
for the severability of the act if any part or application 


thereof is held invalid, 
ARTICLE 19 
e ' @ @ eye LJ 
Limited Liability Companies 

Sec, Sec. 
53-19-1. Short title. 53-19-31. Nature of membership interest. 
53-19-2. Definitions. 53-19-32, Assignment of interests. 
53-19-3. Name. 53-19-33. Right of assignee to become a member. 
58-19-4,. Reservation of name. 53-19-34, Interest of a deceased, incompetent or termi- 
53-19-5. Registered office and registered an change of nated member, 

principal place of business. 53-19-35, Rights of judgment creditor of member. 
53-19-6. Nature and duration of business. 53-19-36. Admission of members. 
53-19-7, Formation. 53-19-87, Voluntary withdrawal of members. 
58-19-8. Articles of organization. 53-19-38. Events of dissociation. 
53-19-9, Filing. 53-19-39. Dissolution. 
53-19-10. Effect of filing of articles of organization. 53-19-40, Judicial dissolution. 
53-19-11. Amendment and restatement of articles of or- 58-19-41, Articles of dissolution. 

ganization. 53-19-42. Winding up. 
53-19-12. Execution of documents. 53-19-43. Power of managers or members after dissolution. 
53-19-13. Liability of members and managers to third 53-19-44, Distribution of assets. 

parties. 53-19-45, Known claims against dissolved limited Jliabil- 
58-19-14. Parties to actions. ity company. — 
53-19-15. Management by members or managers. 53-19-46. Unknown claims against dissolved limited li- 
58-19-16. Liabilities and duties of managers and members, ability company. 
53-19-17. Voting. 53-19-47. Laws governing foreign limited liability company. 
53-19-18.. Indemnification of members and managers, 53-19-48. Registration. 
53-19-19, Records and information. 53-19-49. Issuance of registration. 
58-19-20. Contributions to capital; certificates of mem- 53-19-50. Name. 

bership interest. 53-19-51, Amended certificate of registration. 
53-19-21. Liability for contribution. 58-19-52, Cancellation of registration. 
53-19-22. Sharing of profits and losses. é 53-19-53, Transaction of business without registration. 
53-19-28. Sharing of interim distributions. 53-19-54. Transactions not constituting appa nsie 
53-19-24. Distribution on event of dissociation. business. 
53-19-25. Withdrawals of capital and distributions in kind. 58-19-55. Service of process. 
58-19-26. Wrongful distributions. 53-19-56. Action by attorney general. 
53-19-27. Liability upon wrongful distribution. - 68-19-57, Suits by and against the limited liability com- 
53-19-28. Right to distribution, pany. 
53-19-29. Ownership of property by the limited liability 53-19-58. Authority to sue on behalf of limited liability 

company. - company. 
53-19-30. Transfer of property of limited ana com- 53-19-59. Conversions and mergers; definitions. 

pany. ' Fr 
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Sec. 

53-19-60. Conversions and mergers; conversion of corpo- 
ration, partnership or limited partnership 
to limited liability company. 


53-19-60,1. Conversions and mergers; conversion of lim- 


ited liability company to corporation, part- 
nership or limited partnership. 
53-19-61. Conversions and mergers; effect of conversion. 
53-19-62. Conversions and merger of entities. 
53-19-62.1, Conversion and mergers; articles of merger. 
53-19-62.2. Conversions and mergers; effect of merger. 
53-19-62.3, Conversion and mergers; Ban CSclnBrVity. 
53-19-63. Filing, service and copying fees. 
53-19-64, Execution by judicial act. 
53-19-65. Rules of construction. 
53-19-66. Powers of commission [secretary of state]. 
53-19-66.1. Administrative revocation. 


53-19-1. Short title. 


LIMITED LIABILITY COMPANIES 


§3-19-2 


Sec. 

53-19-66.2. Reinstatement following arrears re- 
vocation. 

53-19-67. Appeal from commission [secretary of state]. 

53-19-68. Issuance of certificate of good standing and 
compliance. 

53-19-69. Certificates and certified copies to be received 
in evidence, 

53-19-70, Forms furnished by the commission [secretary 
of state]. 

53-19-71. Application to existing limited liability compa- 
nies. 

53-19-72, Application to foreign and interstate commerce. 

53-19-73. Reservation of power. 

53-19-74, Commission's [secretary of state’s] retention of 
Page 


Chapter 53, Article 19 NMSA 1978 may be cited as the "Limited Liability Company Act". 


History: Laws 1993, ch. 280, § 1; 1998, ch. 108, § 29. 
Cross references. — For Registered Limited Liability 
Partnerships, see 54-1A-1101 NMSA 1978 et seq. 


The 1998 amendment, effective January 1, 1999, sub- 


stituted "Chapter 53, Article 19 NMSA 1978" for "Sections 1 
through 74 of this act" at.the beginning of the section. 


53-19-2. Definitions. 


As used in the Limited Liability Company Act: 


ANNOTATIONS 


Law reviews, — For comment, "Limited Liability 
Companies in New Mexico," see 27 N,M.L. Rev. 615 (1997). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Con- 
struction and application. of limited liability company 
acts, 79 A.L.R.5th 689. 


A. "articles of organization" means the original or restated articles filed pursuant to the Limited Li- 
ability Company Act and any amendments to those articles, including articles of merger or consolidation; 
B. "corporation" means an organization incorporated under the laws of New Mexico or a for- 


eign corporation: 


C... "commission" means the public regulation commission [secretary of state] or its designee; 
D. "court" means a court having jurisdiction in the case; 
E. "event of dissociation" means an event that. causes a person to cease to be a member of a 


limited liability company; 


F. "foreign corporation" means a corporation that is organized under the laws of another state 


or a foreign country; 


G. "foreign limited liability company" means a person that is: 


(1) an unincorporated association; 


(2) organized under the laws of another state or foreign country; 

(3) organized under a statute pursuant to which an association may be formed that affords 
to each of its members limited liability with respect to the liabilities of the person; and 

(4) is not required to be registered or organized under the laws of New Mexico other than 


the Limited Liability Company Act; 


H. "foreign limited partnership" means a limited partnership formed under the laws of an- 


other state or a foreign country; 


‘I. "limited liability company" or "domestic limited liability company" means an organization 
formed pursuant to the provisions of the Limited Liability Company Act; 
J. "limited liability company interest" means a member's or assignee's right to receive distributions. 


and‘a return of capital from the limited liability company. A member's or assignee's limited liability 
company interest does not include rights the member or assignee has on account of other matters, such 
as a right to receive accrued salary for services the member or assignee rendered to, repayment of a 
loan the member or assignee made to or indemnification by the limited liability company; 

K. "limited partnership" means a limited partnership under the laws of New Mexico or a for- 
eign limited partnership; 
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L. "manager" means, with respect to a limited liability company that has included a statement 
in its articles of organization that it is to be managed by a manager, the person designated as man- 
ager in accordance with the articles of organization or an operating agreement; 

M..~ "member" means a person who has been admitted to capone 3 in a limited hability com- 
pany and who has not dissociated from that company; 

N. "membership interest" or "interest" means a member's limited liability company interest 
and his rights to participate in management and control of the limited liability company; 

O. "operating agreement" means a written agreement providing for the conduct of the business 
and affairs of a limited liability company and that agreement as amended in writing; 

P. "person" means an individual, a general partnership, a limited partnership, a domestic or 
foreign limited liability company, a trust, an estate, an association, a corporation or any other legal 
entity; and . ‘ 

Q. "state" means a state, errieeey or possession of the United States, the District of Columbia 
or the commonwealth of Puerto Rico. 


History: Laws 19993, ch, 280, § 2; 1998, ch, 104, 1; January 1, 1999, enacted amendments to this chon, 


1998, ch. 108, § 30. Pursuant to 12-1-8 NMSA 1978, Laws 1998, ch. 108, § 30, 

Bracketed material. — The bracketed material was as the last act signed by the governor, has been compiled 
inserted by the compiler and is not part of the law. into the NMSA 1978. 

Laws 2013, ch, 75, § 9 provided that as of July 1, 2013, Laws 1998, ch. 108, § 30, effective January 1, 1999, sub- 
the secretary of state, pursuant to N.M. const., Art. 11, stituted "public regulation" for "state corporation" near 
§ 19, shall assume responsibility for chartering corpora- the beginning of Subsection C, substituted "a person" for 
tions as provided by law, including the performance of the "an entity" near the end of Subsection G, and substituted 
functions of the former corporations bureau of the public "person" for "entity" near the end of Paragraph G(3). 
regulation commission, and that except for Subsection D Laws 1998, ch. 104, § 1, effective July 1, 1998, substi- 
of 53-5-8 NMSA 1978, references to the "public regulation tuted "an unincorporated organization of one or more pea 
commission”, "state corporation commission" or "commis- sons" for "an organization" in Subsection I and deleted "o 
sion" shall be construed to be references to the secretary managers" following "manager" and "or persons” follow 
of state. See 8-4-7 NMSA 1978. ing "person" and substituted “manager" for “managers” 


1998 amendments. — Laws 1998, ch. 104, § 1, effec- following "designated as" in Subsection L. 
tive July 1, 1998, and Laws 1998, ch. 108, § 30, effective 


53-19-3. Name. 


A. The name of a limited liability company and, if different, the name under which it proposes 
to transact business in New Mexico shall be stated in its articles of organization and shall contain 
the words "limited liability company" or "limited company" or the abbreviation "L.L.C.", "LLC", 
"L.C." or "LC", as word "limited" may be abbreviated as "Itd." and the word "company" may be 
abbreviated as ' 

B. A limited liability company name shall be distinguishable from the name of any: 

(1) limited liability company, limited partnership or corporation existing under the laws 
of this state; 

(2) foreign limited liability company or corporation authorized to transact business in this 
state; and 

(3) name reserved under Section 53-19-4 NMSA 1978. 

C. The provisions of Subsection B’of this section do not apply if the applicant files with the sec- 
retary of state a certified copy of a final decree of a court establishing the prior a of the ales 
liability company to use such name in this state. | 


History: Laws 1993, ch. 280, § 3; 1995, ch. 218, § 1; The 1995 amendment, effective June 16,1995, added 
2021, ch. 68, § 7. _ the language beginning "or the abbreviation" at the end 

The 2021 amendment, effective July 1, 2021, required of the first sentence in Subsection A and, in Subsection B, 
that a limited liability company include, in its articles of deleted "limited partnership" preceding “or corporation" 
organization any name under which the limited liability in Paragraph (2) and substituted "under Section 53-19-4 
company proposes to transact business in New Mexico if NMSA 1978" for "or registered under Section 4 of| the 
different than the name of the limited liability company; Limited Liability Company Act Chapter 53, Article 11, 
in Subsection A, after "name of a limited liability com- NMSA 1978 or Chapter 57, Article 2 or Article 3 NMSA 


pany", added "and, if different, the name under which it 1978" in Paragraph (3). 
proposes to transact business in New Mexico"; and in Sub- 
section C, after "files with the", deleted "commission" and 

added "secretary of state". 
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53-19-4. Reservation of name. 


LIMITED LIABILITY COMPANIES 


53-19-5 


A. The exclusive right to use a name may be reserved by: 
(1). a person intending to organize a limited liability company and to adopt that name; 
(2),..a limited liability company or a foreign limited liability company registered in New 


Mexico that intends to adopt that name; 


(3) a foreign limited Hability company intending to register in New Mexico.and to adopt 


that name; or 


(4) a person intending to organize a foreign limited liability company and to have it regis- 


tered in New Mexico.and to adopt that name.. 


B.. The reservation shall be made by filing with the commission [secretary of state] an applica- 
tion executed by the applicant to reserve a specified name. If the commission [secretary of state] 
finds that the name is available for use by a domestic or foreign limited liability company, it shall 
reserve the name for the exclusive use, of the applicant for a period of one hundred twenty days 
after the.date the application is filed with the commission [secretary of state]. 

C. The right to the exclusive use, of a reserved name may be transferred to another person by 
filing with the commission [secretary of state] a notice of the transfer executed by the applicant 
for whom the name was reserved.and specifying the name to be transferred and the name and ad- 
dress of the transferee. The transfer shall not extend the term during which the name is reserved. 


History: Laws 1993, ch. 280, § 4; 20038, ch, 318, § 49. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2013, ch. 75, § 9 provided that as of July 1, 2013, 
the secretary of state, pursuant to N.M. const., Art. an 
§ 19; shall assume responsibility for chartering corpora- 
tions as provided by law, including the performance of the 
functions of the former corporations bureau of the public 
regulation commission, and that except for Subsection D 


of 53-5-8 NMSA: 1978, references to the "public regulation 
commission’, "state corporation commission" or "commis- 
sion" shall be construed to be references to the secretary 
of state. See 8-4-7 NMSA 1978. 

The 2003 amendment, effective July 1, 2003, deleted 
former Subsection C which read: "The holder of a reserved 
name may renew the reservation for successive periods of 
one hundred twenty days each."; and redesignated former 
Subsection D as present Subsection C. 


53-19-5. Registered office and registered agent; change of principal 
place of business. 


A. A limited liability company shall maintain in New Mexico: 
(1) a registered office that may be the same as the limited liability company's principal 
place of business; and 
(2) aregistered agent for service of process on the limited liability company that is either: 

(a) an individual resident of New Mexico; 

(b) a domestic corporation, limited liability company or partnership having a place of 
business in New Mexico that is the same.as the registered office; or 

(c) a foreign corporation, limited liability company or partnership authorized to trans- 
act business in New Mexico having a place of business that is the same as the registered office. 

B. A limited liability company may change its registered office or registered agent by deliver- 
ing to the commission [secretary of state] a statement setting forth: 
(1) the name of the limited liability company; 
(2) the name of its current registered agent; 
(3) the street address of its:current registered office; and 
(4) ifits current registered agent is to be changed: 
(a) the name of its successor registered agent; 

(b) the street address of the successor registered agent's place of business; 

(c) a statement that such address is the same as the current address of the limited 
liability company's current registered office or, if there is a concurrent change in the address of the 
registered office, as the new address of the registered office; and 

(d) the statement of the successor registered agent that the agent accepts the ap- 
pointment; 

(5) if the current address of the place’ of business of its current registered agent is to be 
changed, the new street address of the place of business of the current registered agent and a 
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statement that the new street address is the same as the address of the limited liability company's 
registered office or, if there is a concurrent change i in the address of the registered office, as the 
new street address of the registered office; or 

(6) ifthe address of its current registered office is to be changed, the new street address to 
which the current registered office is to be changed and a statement that the new address is the 
same as the street address of the place of business of the current or, if there is a concurrent change 
of the current registered agent, of the successor registered agent of the limited liability company. 

C. Ifaregistered agent changes the street address of the registered agent's business office, the 
registered agent may change the street address of the registered office of any limited liability com- 
pany corporation for which the registered agent is the registered agent by notifying the limited 
liability company in writing of the change and signing, either manually or in facsimile, and deliv- 
ering to the public regulation commission [secretary of state] for filing a statement that complies 
with the requirements of this section but need not be responsive to Paragraph (4) of Subsection B 
of this section and recites that the corporation has been notified of the change. 

D. Ifthe public regulation commission [secretary of state] finds that the statement conforms 
to the provisions of this section, it shall file the statement in its office and, upon such filing, the 
change of registered agent, change of address of the registered office or change of the registered 
agent's place of business shall become effective and fulfill any requirement that such change be 
reported to the commission [secretary of state]. 

E. A registered agent of a limited liability company may resign as registered agent by deliver- 
ing a written notice, executed in duplicate, to the public regulation commission [secretary of state], 
which shall mail a copy of the notice to the limited liability company at its principal place of business 
as shown on the records of the commission [secretary of state]. The resigning registered agent's ap- 
pointment terminates thirty days after receipt of the notice by the commission [secretary of state] or 
on the effective date of the appointment of a successor registered agent, whichever occurs first. 

F. A limited liability company shall notify the public regulation commission [secretary of state] 
of a change in the street address of its principal place of business by delivering a written state- 
ment to the commission [secretary of state] setting forth such change. 


History: Laws 1993, ch. 280, § 5; 2003, ch. 318, § 50. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2018, ch. 75, § 9 provided that as of July 1, 2013, 
the secretary of state, pursuant to N.M. const., Art. 11, 
§ 19, shall assume responsibility for chartering corpora- 
tions as provided by law, including the performance of the 
functions of the former corporations bureau of the public 
regulation commission, and that except for Subsection D 
of 53-5-8 NMSA 1978, references to the "public regulation 
commission’, "state corporation commission", or "commis- 
sion" shall be construed to be references to the secretary 
of state, See 8-4-7 NMSA 1978, 


The 2003 amendment, effective July 1, 2003, substi- 
tuted "statement" for "affidavit" in Subparagraph B(4)(d); 
deleted former Subsection C concerning change of address 
of the agent's place of business; added present Subsection 
C; inserted "public regulation" preceding "commission" in 
Subsections D to F. Ml 


ANNOTATIONS 


Personal responsibility of agent. — It is possible 
in New Mexico for a corporate agent to interfere wrong- 
fully with his corporation’s contacts and to be held per- 
sonally responsible for his acts. Bogle v. Summit Inv. Co., 
2005-NMCA-024, 137 N.M. 80, 107 P.3d 520. 


53-19-6. Nature and duration of business. 


A limited liability company may conduct or promote any lawful business or purpose. If the pur- 
pose for which a limited liability company is organized makes it subject to provisions of other laws, 
the limited liability company shall also be subject to such provisions. The duration of existence of a 
limited liability company may be perpetual or may be limited to a definite term or until completion 
of a particular undertaking. 


History: Laws 1993, ch. 280, § 6. 


53-19-7. Formation. 


One or more persons may form a limited liability company by filing articles of organization with 
the commission [secretary of state]. The person or persons forming the limited liability company 
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need not be members of the limited liability company. One or more persons may own and operate 


the limited liability company. A single member limited liability company formed prior to July 1, 


1999 is a lawful entity. 


History: Laws 1998, ch. 280, § 7; 1999, ch. 182, § 1. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2013, ch. 75, § 9 provided that as of July 1, 2018, 
the secretary of state, pursuant to N.M. const., Art. 11, 
§ 19, shall assume responsibility for chartering corpora- 
tions as provided by law, including the performance of the 
functions of the former corporations bureau of the public 


53-19-8. Articles of organization. 


The articles of organization shall set forth: 


regulation commission, and that except for Subsection D 
of 53-5-8 NMSA 1978, references to the "public regulation 
commission”, "state corporation commission" or "commis- 
sion" shall be construed to be references to the secretary 
of state. See 8-4-7 NMSA 1978. 

The 1999 amendment, effective July 1, 1999, inserted 
"person or" in the second sentence and added the third 
and fourth sentences. 


A. aname for the limited liability company that satisfies the requirements of Section 53- 19-3 


NMSA 1978; 


B. the street address oi the initial registered office and the name of the initial registered agent 
at that address and the street address of the limited liability company's current principal place of 
business, if different from the address of its registered office; 

C. the period of duration, if other than perpetual; 

D. if management of the limited liability company is vested to any extent in a manager, a state- 


ment to that effect; 


E. if the limited liability company may carry on its business and affairs as a single member 
limited liability company, a statement to that effect; and 

F. any other provision that the persons signing the articles choose to include in the articles, 
including provisions for the regulation of the internal affairs of the limited liability company. 


History: Laws 1993, ch, 280, § 8; 1999, ch. 132, § 2; 
2003, ch. 318, § 51. 

The 2003 amendment, effective July 1, 2003, in Sub- 
section B, inserted "initial" preceding ' registered" twice, 
inserted "at that address" preceding "and the street"; re- 
wrote Subsection C; deleted "and of the extent to which 
management is so vested" at the end of Subsection D; in 
Subsection E, inserted "may carry on its business and 


53-19-9. Filing. 


affairs as" preceding "a single member", inserted "a state- 
ment to that effect" near the end. 

The 1999 amendment, effective July 1, 1999, substi- 
tuted "Section 53-19-3 NMSA 1978" for "Section 3 of the 
Limited Liability Company Act" in Subsection A, added 
Subsection E, and redesignated former Subsection E as 
Subsection F. 


A. The organizer or organizers of a limited liability ay shall file with the commission 


[secretary of state]: 


(1) the signed original of the articles of organization, together with a duplicate copy, which 


may be either signed, photocopied or conformed; 


(2) the statement of the person appointed registered agent, accepting appointment as reg- 


istered agent; and 


(3) any other documents required to be filed pursuant to the Limited Liability Company Act. 

B. The commission [secretary of state] may accept a facsimile transmission for filing. 
C. If the commission [secretary of state] determines that the documents delivered for filing 
conform with the Provisions: of the Limited Liability Company Act, it shall, when all opeldor filing 


fees have been paid: 


(1) endorse on each signed original and duplicate copy the word "filed" and the date of its 


acceptance for filing; 


(2) retain a signed original in the files of the commission [secretary of state]; and 
(3) return each duplicate copy to the person who delivered it to the commission [secretary 


of state] or to that person's representative. 


History: Laws 1993, ch. 280, § 9; 1999, ch. 132, § 3; 
2003, ch. 318, § 52. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 
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Laws 2018, ch, 75, § 9 provided that as of July 1, 2013, ... "commission" shall be construed to be references to the 
the secretary of state, pursuant to N.M. const., Art. 11, secretary of state. See 8-4-7 NMSA 1978. 
§ 19, shall assume responsibility for chartering corpora- The 2008 amendment, effective July 1, 2003, substi- 
tions as provided by law, including the performance of the tuted "statement" for "affidavit" near the beginning of 
functions of the former corporations bureau of the public Paragraph A(2). 
regulation commission, and that except for Subsection The 1999 amendment, effective July 1,.1999, inserted 


D. of 538-5-8 NMSA 1978, references to the “public regu- songanizer or" in Subsection A. 
lation, commission", "state corporation commission", or : 


53-19-10. Effect of filing of articles of organization, 


A. A limited liability company is formed when the articles of organization are filed with the 
commission [secretary of state] or at any later date or time specified in the articles of organization 
if there has been substantial compliance with the requirements of the Limited Liability Company 
Act, A limited liability company formed pursuant to the Limited Liability Company Act is a sepa- 
rate legal entity. 

B. Each copy of the articles of organization stamped "filed" and marked with the filing date is 
conclusive evidence that there has been substantial compliance with all conditions required to be 
performed by the organizers and that the limited liability company has been legally organized and 
formed pursuant to the Limited Liability Company Act. 


History: Laws 1998, ch. 280, § 10. “ functions of the former corporations bureau of the public 


Bracketed material, — The bracketed material was © regulation commission, and that except for Subsection D 
inserted by the compiler and is not part of the law. of 53-5-8 NMSA 1978, references to the "public regulation 

Laws 2013, ch. 75, § 9 provided that as of July 1, 2013, commission’, "state corporation commission" or "commis- 
the secretary of state, pursuant to N.M. const., Art. 11, sion" shall be construed to be references to the secretary 
§ 19, shall assume responsibility for chartering corpora- ; of state. See 8-4-7 NMSA 1978. 


tions as provided by law, including the performance of the 


53-19-11. Amendment and restatement of articles of organization. 


A. The articles of organization of a limited liability company are amended when articles of 
amendment are filed with the secretary of state or at any later date or time specified in the articles 
of amendment if there has been substantial compliance with the requirements of the Limited Li- 
ability Company Act. The articles of amendment shall set forth: 

(1) the name of the limited liability company and, if different, include any name under 
which it proposes to transact business in New Mexico; 

(2) the date that the articles of organization were filed; and 

(3) the amendments of the articles of organization. 

B. The articles of organization may be amended in any respect desired, so long as the articles 
of organization, as amended, contain only provisions that may be lawfully contained in articles of 
organization at the time of making the amendment. | 

C. The articles of organization shall be amended to reflect any change in the name of the lim- 
ited liability company, the latest. date on which the limited. liability company is to dissolve or 
whether the limited lability company is to be managed by members or managers. 

D. Articles of organization may be restated at any time. Restated articles of organization shall 
be filed with the secretary of state and shall be designated as such in the heading and shall state 
either in the heading or.in-an introductory paragraph the limited liability company's present 
name and, if it has been changed, all of its former names and the date of the filing of its articles of 
organization. Restated articles of organization shall supersede the original articles of organization 
and all prior amendments and restatements. | 


History: Laws 1993, ch. 280, § 11; 2021, ch. 68, § 8, "commission" and added "secretary of state", and in Para- 


The 2021 amendment, effective July 1, 2021, re- graph A(1), after "name of the limited liability company", 
quired that a limited liability company include, in its ar- added "and, if different, include any name under which 
ticles of amendment any name under which the limited it proposes to transact business in New Mexico"; and in 
liability company proposes to transact business in New Subsection D, after "filed with the", deleted "commission" 
Mexico if different than the name of the limited liability and added "secretary. of state". 


company; in Subsection A, after "filed with the", deleted 
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53-19-12. Execution of documents. 


A. Unless otherwise specified in the Limited Liability Company Act, any document required to 
be filed with the commission [secretary of state] shall be,executed: » 
(1) by a manager, if management of the limited liability company is vested in one or more 
managers, or by a member, if management of the limited liability company is reserved to the members; 
(2) . by.a person forming the limited liability company if the limited liability company has 
not been formed; or 
(3) by a receiver, trustee or court- appointed fiduciary if the limited liability company is in 
the hands of a receiver, trustee or fiduciary. 
B. The person executing the document shall sign it and ete beneath or opposite his signa- 
ture, his name and the capacity in which he signs. 
C. .The person executing the document ‘may do so as an attorney-in-fact. Powers of attorney 
relating to the execution of the document do not need to be shown to or filed with the commission 
[secretary of state]. ) 


History: Laws 1998, ch. 280,,§ 12, 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2013, ch. 75, § 9 provided that as of July 1, 2018, 
the secretary of state, pursuant to N.M. const., Art. 11, 
§ 19, shall assume responsibility for chartering corpora- 


functions of the former corporations bureau of the public 
regulation commission, and that except for Subsection D 
of 53-5-8 NMSA 1978, references to the "public regulation 
commission’, "state corporation commission" or "commis- 
sion" shall be construed to be references to the secretary 


of state. See 8-4-7 NMSA 1978. 


tions as provided by. law, including the performance of the 


53-19-13. Liability of members and managers to third parties. 


Except as otherwise provided in the Limited Liability Company Act, the debts, obligations and 
liabilities of a limited liability company, whether arising in contract, tort or otherwise, shall be 
solely the debts, obligations and liabilities of the limited liability company. No member or manager 
of a limited liability company and no other person with authority pursuant to the Limited Liabil- 
ity Company Act to wind up the business or affairs of the limited liability company following its 
dissolution, shall be obligated personally for any debt, obligation or liability of the limited liability 
company solely by reason of being a member or manager of the limited liability company or having 
authority pursuant to the Limited Liability Company Act to wind up the company's business and 
affairs following its dissolution. A person may be liable for any act or omission performed in his 
capacity as a manager of a limited liability company if there is a basis for liability. Nothing in this 
section shall be construed to immunize any person from liability for the consequences of his own 
acts or omissions for which he otherwise may be liable. 


History: Laws 1993, ch. 280, § 13. 


53-19-14. Parties to actions. | 


A member of a limited liability company is not a proper party to a proceeding by or against 
the limited liability company solely by reason of being a member of the limited liability company, 
except where the object of the proceeding is to enforce a member's right against or liability to the 
limited liability company. 


History: Laws 1993, ch. 280, § 14. 


53-19-15. Management by members or managers. 


A. Except to the extent the articles of organization vest management of the limited liability 
company in one or more managers, management of the business and affairs of the limited liability 
company shall be vested in the members, subject to any provision in the articles of organization, 
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an operating agreement or the Limited Liability Company Act, which vests particular manage- 
ment responsibilities in any member or group or class of members. 

B. If the articles of organization vest management of the limited liability company in one or 
more managers, the articles of organization or an operating agreement may prescribe the quali- 
fications and the number of managers, the method in accordance with which managers shall be 
selected and duties and responsibilities of such managers. Each manager shall have such power 
to manage the business or affairs of the limited liability company as the articles of organization or 
an operating agreement shall provide. Unless otherwise provided by the articles of organization or 
an operating agreement: 

(1) a manager shall be appointed and may be removed by the affirmative vote, approval or 
consent of the members having a majority share of the voting power of all of the members; 

(2) a manager need not be a member of the limited liability company or a natural person; 

(3) unless a manager is removed or SAaligs he shall hold office until his successor has 
been elected and qualified; and 

(4) the manager or managers designated by or in pecardanes with the articles of organiza- 
tion and operating agreement shall have exclusive power to make all decisions on behalf of the 
limited liability company that are not specifically reserved to the members by the Limited Liabil- 
ity Company Act. 


History: Laws 1993, ch. 280, § 15. concealed the manager’s intention to use the GM creden- 
tials and GMAC credit line to purchase vehicles for the 


ANNOTATIONS defendant’ dealerships; plaintiff's members were aware 

Manager’s use of company assets was authorized. of the manager's intention; plaintiff's staff were aware of 
— Where plaintiff, who owned a GM car dealership had and assisted the manager's use of the GM credentials and 
"credentials" to purchase GM vehicles at closed GM auc- GMAC credit line to benefit the defendant dealerships; 


the manager’s use of the GM credentials and GMAC credit 
line to benefit the defendant dealerships was publicized 


ership; plaintiff was aware that the manager was also a in a local business magazine and newspapers; plaintiff 
member and manager of the defendant dealerships; the posted the magazine article on its website; and for three 
manager used the GM credentials and GMAC credit line years, none of plaintiff's members objected to the man- 
to purchase and sell vehicles for plaintiff, a dealership in Ger FES of the GM credentials or the GMAC credit line, 
which the majority of plaintiffs members were also own- a majority of plaintiff's members consented to the man- 
ers, and the defendant dealerships; plaintiff's operating ager’s use of the GM credentials and GMAC credit line 
agreement provided that the "consent" of a majority of to purchase vehicles for the defendant dealerships. Buke, 
plaintiff’s members was required to use plaintiff's assets LLC v. Cross Country Auto Sales, LLC, 2014-NMCA-078, 


for other than a company purpose; the manager never cert, denied, 2014-NMCERT-007, 


tions and a GMAC credit line to finance vehicles; plaintiff 
selected one of its members as sole manager of its deal- 


53-19-16. Liabilities and duties of managers and members. 


Unless otherwise provided by the articles of organization or an operating agreement: 

A. amember who is not a manager and is not vested with particular management responsibilities 
by the articles of organization or an operating agreement shall not be liable to the limited liability 
company or to the other members solely by reason of his act or omission in his capacity as a member; 

B. amember who is vested with particular management responsibilities by the articles of orga- 
nization or an operating agreement or a manager shall not be liable, responsible or accountable in 
damages or otherwise to the limited liability company or to the other members solely by reason of 
his act or omission on behalf of the limited liability company in his capacity as a member having 
particular management responsibilities or as a manager, unless such act or omission constitutes 
gross negligence or willful misconduct; 

C. a member or manager may lend money to and transact other business with the limited li- 
ability company, and except as otherwise provided in Subsection D of this section and subject to 
other applicable law, he shall have the same rights and obligations with respect to such loan or 
transaction of business as he would have if he were not a member or manager; 

D. every member who is vested with particular management responsibilities by the articles of 
organization or an operating agreement and every manager shall account to the limited liability 
company and hold as trustee for it any profit or, benefit he derives from: 

(1) any transaction connected with the conduct or winding up of the limited liability company; or 
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(2) any use by such member or manager of the company's property, including confidential 
or proprietary information of the limited liability company or other matters entrusted to him as a 
result of his status as a member or manager unless: 

(a) the material facts of the relationship of the i aeated manager or member to the 
contract, transaction or use were disclosed or known to all of the other managers or members who, 
in good faith, authorized or approved the contract, transaction or use by: 1) the affirmative vote of 
a majority of all of the disinterested managers; or 2) the affirmative vote of all of the disinterested 
members, even though all of the disinterested managers were less than a majority of all of the 
managers or even though all of the disinterested lg did ne have a majority share of the 
voting power of all of the members; or 

| (b) the contract, transaction or use was fair me the limited liability company when it 
was authorized or approved. 


History: Laws 1998, ch. 280, § 16; 1995, ch. 213, § 2. 

The 1995 amendment, effective June 16, 1995, substi- 
tuted "Subsection D" for "Subsections D.and E" in Subsec- 
tion.C. 


~ ANNOTATIONS 


a presumption of self-dealing and the plaintiff is involved 
in the financial affairs of the partnership or LLC such 
that plaintiff has access.to the entity's records, the burden 
of proving a breach of fiduciary duty is on the plaintiff. 
Mayeux v. Winder, 2006- NMCA-028, 189 N.M. 235, 131 


P.3d 85. 


Breach of fiduciary duty. — In a case where a plain- 
tiff challenges expenditures that do not themselves create 


53-19-17. Voting. 


A. Except as provided by the articles of organization, an operating agreement or the Limited 
Liability Company Act, members who have contributed to the capital of the limited liability com- 
pany shall vote in proportion to the value of their contributions to the capital of the limited liabil- 
ity company, determined in accordance with the Limited Liability Company Act and adjusted to 
the time the vote is taken to reflect all contributions made and all. withdrawals of capital by the 
members prior to such time, 

B. Except as provided by the articles of organization, an operating agreement or the Limited 
Liability Company Act and subject to the provisions of Subsection C of this section: 

(1).. the affirmative vote, approval or consent of the members having a majority share of the 
voting power of all members shall be required to amend the articles of organization or an operat- 
ing agreement to approve the sale, mortgage, pledge or other hypothecation, or disposition of all or 
substantially all of the assets of the limited liability company, to approve the merger or consolida- 
tion of the limited liability company or, except as provided in Paragraph (3) of this subsection, to 
approve any other action required or permitted to be approved by the members; 

(2) the affirmative vote, approval or consent of all of the other members shall be required 
to remove a member from membership in the limited liability company; 

(3) ifthe articles of incorporation or operating agreement vest management responsibility 
in one or more managers, the affirmative vote, approval or consent of.a majority of the managers is 
required to decide or resolve any difference on any matter connected with carrying on the business 
and affairs of the limited liability company that is within the scope of the managers’ authority; and 

(4). any matter connected with the carrying on of the business and affairs of the limited li- 
ability company that is not within the scope of the authority of one or more managers, or of one or 
more members in whom the articles of organization and operating agreement vest particular man- 
agement responsibility, shall be decided or resolved by the affirmative vote; approval or consent of 
members having a majority share of the voting power of all members. 

C. Notwithstanding the provisions of Subsection B of this section, if a provision in the articles 
of organization or operating agreement requires a greater than majority vote to'approve a matter, 
the same greater than majority vote shall be required to amend that provision. 


History: Laws 1993, ch. 280, § 17; 1995, ch. 213, § 3. 
The 1995 amendment, effective June 16, 1995, in 
Subsection B, inserted "other" preceding "members" and 


deleted "expel or" preceding "remove" in Paragraph (2) 
and made a minor stylistic change in Paragraph (3). 
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53-19-18. Indemnification of members and managers. 


The articles of organization or an operating agreement may provide for indemnification of a 
member or manager for judgments, settlements, penalties, fines or expenses incurred in a proceed- 
ing to which a person is a party because he is or was a member or manager and for advancement 
of expenses, including costs of defense, prior to final disposition of such proceeding. 


History: Laws 1993, ch. 280, § 18. 


53-19-19. Records and information. | 


A. A limited liability company shall keep at its principal place of business, and notify all of its 
members of the location of such place, the following: 

(1) alist containing the full name and last known mailing address of all current and for- 
mer members and managers; 

(2) a copy of the articles of organization and all amendments or restatements of the ar- 
ticles, together with executed copies of any powers of attorney pursuant to which any articles, 
amendments or restatements have been executed; 

(3) a copy of each of the limited liability company's federal, state and local income tax 
returns and financial statements for the three most recent years or, if such returns or statements 
were not prepared for any reason, copies of the information and statements necessary to enable 
the members to prepare their own federal, state and local tax returns for such periods; | : 

(4) a copy of every current and prior operating agreement, and every amendment to each 
of those operating agreements; 

(5) unless the following statements are included i in the articles of organization or an oper- 
ating agreement: 

(a) acurrent statement of the dapital contributions made by each member Heer 
the amount of cash and the agreed value of other property received by the limited liability com- 
pany and the agreed value of services as a capital contribution that each member has rendered to 
the limited liability company; 

(b) a statement of the cash, property and services that each member his banda to 
contribute or render to the limited liability company in the future, and of the principal balance 
outstanding under any promissory note payable in respect of a capital contribution, and of the 
amount of the capital contribution with which each such member shall be credited upon receipt of 
such cash, property or services, or any part thereof, by the limited liability company; and 

(c) a statement of the times at which, or the events on the happening of which, any 
additional contributions to or withdrawals from capital to which the members have agreed are to 
occur; and 

(6) documents or any‘other writings required to be made available to members by the ar- 
ticles of organization or operating agreement. 

B. A member or his representative may, at the member's expense, inspect and copy any limited 
liability company record, wherever such record is located, upon reasonable request during ordi- 
nary business hours. 

C. Managers or members in whom the articles of organization or an operating agreement vest 
a particular management responsibility for one or more material matters shall, if requested by a 
member, the personal representative of a deceased member or the legal representative of a mem- 
ber under a legal disability, render to that member or representative, to the extent the circum- 
stances render it reasonable to do so, true and full information on all such material matters affect- 
ing the requesting member in his capacity as a member. 

D. Failure of the limited liability company to keep or maintain any of the records or informa- 
tion required pursuant to this section shall not be grounds for imposing liability on any person for 
the debts and obligations of the limited liability company. 


History: Laws 1993, ch. 280, § 19. 
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53-19-20. Contributions to capital; certificates of membership interest. 


A. A membership interest in a limited liability company may be issued in exchange for a 
contribution of cash or property received by the limited liability company or services rendered to 
the limited liability company, the value of which shall be established and recorded as of the date 
the contribution was made by the persons in whom management of the limited liability company 
is vested. If permitted by the articles of organization or an operating agreement, a membership 
interest in a limited liability company may be issued in exchange for such member's promissory 
note or other written promise to contribute cash or property or perform services, the value of 
which shall be determined by the persons in whom management of the limited liability company 
is vested. 

B. The articles of organization or an operating naieanient may: 

(1) provide that a membership interest in a limited liability company may be evidenced by 
a certificate of membership interest issued by the limited liability company; 

(2) provide for the assignment or transfer of a membership interest represented by such a 
certificate by transfer of the certificate; and 

(3) make other provisions for such certificates. 


History: Laws 1993, ch. 280, § 20. 


53-19-21. Liability for contribution. 


A. Except as provided in the articles of organization or an operating agreement, a member's 
written promise to the limited liability company to contribute cash or property or render services 
is not excused by reason of the member's death, disability or other inability to perform. 

B. The articles of organization or an operating agreement may provide that the interest of a 
member who fails to make a payment of cash or transfer of property to the limited liability com- 
pany or fails to render services required by a written promise is subject to specified consequences. 
Such consequences may take the form of a reduction of the defaulting member's interest in the 
limited liability company, subordination of the member's interest to that of nondefaulting members, 
a forced sale of the member's interest, forfeiture of the member's interest, the lending of money to 
the defaulting member by other members of the amount necessary to meet the defaulting member's 
commitment, a determination of the value of a defaulting member's interest by appraisal or by for- 
mula and redemption or sale of the interest at that value, or any other specified consequence. Un- 
less otherwise provided by the articles of organization or an operating agreement, a member who 
does not perform a written promise to contribute cash or property or render service shall be obli- 
gated, at the option of the limited company, to contribute cash equal to the fair market value of that 
portion of the promised performance that has not been received by the limited liability company. 

C. Unless otherwise provided in the articles of organization or an operating agreement, the 
obligation of a member to make a contribution may be compromised only with the unanimous 
consent of the members. 


History: Laws 1993, ch. 280, § 21. 


53-19-22. Sharing of profits and losses. 


The profits and losses of a limited liability company shall be allocated among the members in 
the manner provided in the articles of organization or an operating agreement. If neither the ar- 
ticles of organization nor an operating agreement provide for allocation, such profits and losses 
shall be allocated among the members in proportion to the value of their respective contributions 
to capital, adjusted to reflect all withdrawals from capital. 


History: Laws 1993, ch. 280, § 22. 
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53-19-23. Sharing of interim distributions. : 


Except as provided in Sections 24 and 44 [53-19-24 and 53-19-44 NMSA 1978] of the Limited 
Liability Company Act, distributions of cash or other assets of a limited liability company shall be 
shared among the members and among classes of members in the manner provided by the articles 
of organization or an operating agreement. If neither the articles of organization nor an operating 
agreement provides otherwise, cash or other assets shall be distributed on the basis of the value of 
contributions made by each member, to the extent that.such contributions have not been returned. 
A member is entitled to receive distributions described in this section to the extent and at the 
times or upon the happening of the events specified by the articles of organization or an operating 
agreement or at the times determined by the persons in whom management is vested. 


History: Laws 1993, ch. 280, § 23. 


53-19-24. Distribution on event of dissociation. 


Upon the happening of an event of dissociation that does not require nv winding up of the af- 
fairs of the limited liability company pursuant to Section 39 [53-19-39 NMSA 1978] of the Limited. 
Liability Company Act, a dissociating member is entitled to receive any distribution to which the 
member is entitled under the provisions of the articles of organization or operating agreement and 
if such provisions do not specify the effect of such dissociation, such dissociating, member shall be 
entitled only to receive, within a reasonable time after dissociation, the fair market value of his 
limited liability company interest as of the date of dissociation. | 


History: Laws 1993, ch. 280, § 24. 


53-19-25. Withdrawals of capital and distributions in kind. 


Except as provided in the articles of organization or an operating agreement: 

A.* unless approved by all members, no member shall have the right to withdraw any part of 
his contribution to capital; 

B. a member, regardless of the nature of the member's contribution, has no right to demand 
and receive any distribution from a limited liability company in any form other than cash; and 

C. no member may be compelled to accept from a limited liability company a distribution of 
any asset in kind to the extent that the value of the percentage of the asset distributed to the 
member exceeds a percentage of the value of that asset which is equal to the percentage in which 
the member shares in distributions from the limited liability company. 


History: Laws 1998, ch. 280, § 25. 


53-19-26. Wrongful distributions. 


A. No distribution may be made if, after giving effect to the distribution: 
(1) the limited hability company would not be able to pay its debts as they become due in 
the usual course of business; or 
(2) the fair market value of the limited liability company's total assets would be less than 
the sum of all of its liabilities other than liabilities to members with respect to their membership 
interests and liabilities for which the recourse of the creditors is limited to specific property of the 
limited liability company. For purposes of this provision, in the case of specific property that is 
subject to a liability for which the recourse of the creditors is limited to such property, only the fair 
market value of such property in excess of such liability shall be included in the fair market‘ value 
of the limited liability company's assets. 
B. The limited liability company may base a determination that a distribution is not prohibited 
under Subsection A of this section either on: 
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(1) - financial statements prepared on the basis of accounting practices and principles that 
are reasonable under the circumstances; or 
(2) any other valuation method that is reasonable under the circumstances. 

C. Except as provided in Subsection E of this section, the effect of a distribution under Subsec- 

tion A of this section is measured as of: | | 

(1) the date ‘the distribution is authorized if the distribution occurs within one hundred 
twenty days after the date of authorization; or 

(2) the date distribution is made if it occurs more than one hundred twenty days after the 
date of authorization. 

D.° Indebtedness of the limited liability company that it issued as a distribution to its members 
or the terms of which provide that payment of principal and interest is to be made only if and to the 
extent that payment of a distribution to members would not be wrongful under this section, is not a 
liability for purposes of déterminations made pursuant to Paragraph (2) of Subsection A of this section: 

K. Each payment of principal or interest on indebtedness of a limited liability company that it 
issued as a distribution shall be treated as a distribution, the effect of which is measured on the 
date such payment is actually made. 


History: Laws 1993, ch. 280, § 26. 


53-19-27. Liability upon wrongful distribution. 


A. In addition to any other liabilities, a member or manager who votes for, approves or con- 
sents to any distribution that violates any provision of the articles of organization, an operating 
agreement or Section 26 [53-19-26 NMSA 1978] of the Limited Liability Company Act shall be li- 
able to the limited liability company, jointly but not severally, with all other members or managers 
so voting, approving or consenting for the amount of the distribution that exceeds what could have 
been distributed without violating Section 26 of that act, the articles of organization or an operat- 
ing agreement, unless the member or manager based his determination that the distribution did 
not violate such provisions on the statements or other valuation method authorized by Subsection 
B of Section 26 of that act and had.no actual knowledge that rendered his reliance on such state- 
ments, valuation or method unwarranted. : 

B. _Each member or manager who is liable pursuant to Subsection A of this section is entitled 
to contribution: | 

(1) from each other member or manager who is liable under Subsection A of this section; and 

(2) from each member for the amount,the member received knowing that the distribution 
was made in violation of a provision of the articles of organization, an operating agreement or Sec- 
tion 26 of the Limited Liability Company Act. 


History: Laws 1993, ch. 280, § 27. 


53-19-28. Right to distribution. 


At the time a member becomes entitled to receive a distribution, the member has the status of 
and is entitled, with respect to the distribution, to all remedies available to a creditor of the lim- 
ited liability company. A member to whom a limited liability company is indebted as a consequence 
of a distribution to such member, which is not prohibited by Section 26 [53-19-26 NMSA 1978] of 
the Limited Liability Company Act, shall be a creditor at parity with the limited hability com- 
pany's other general unsecured creditors, except to the extent that the limited liability company's 
indebtedness to such member is subordinated by agreement. 


History: Laws 1993, ch. 280, § 28. 
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53-19-29. Ownership of property by the limited liability company. 


A. Property transferred to or otherwise acquired by a limited liability company is property of 
the limited liability company and not of the members, A member has no interesta in an item of lim- 
ited liability company property. 

B. Property acquired or owned by the limited liability company shall be acquired, held aad con- 
veyed in the name of the limited liability company. A limited liability company may acquire any 
estate in real or personal property in the name of the limited liability company, and title to any 
estate so acquired shall vest in the limited liability company rather than in the members. 

C. Property may be owned by a limited liability company, even though the property is not ac- 
quired or held in its name. 

D,. Subject.to Subsection G of this section, property is presumed to be owned by the limited li- 
ability company if it is acquired in the name of the limited liability company. 

E. Subject to Subsection G of this section, property is presumed to be owned by the aed li- 
ability company if it is purchased with funds of the limited liability company, even if it is acquired 
in the name of a member or other person. 

F, Subject to Subsection G of this section, property is presumed to be the aie: of one or 
more members or other persons if it is acquired in the names of such persons without use of funds 
of the limited liability company, even though the property is used for purposes of the business of 
the limited liability company. 

G. Real property and other property held of public record: otherwise than in the name of the 
limited liability company, the ownership of which is customarily publicly recorded, shall not be 
deemed to be owned by the limited liability couipeny to the prejudice of a Beat who did not have 
actual knowledge of the limited liability company’ s ownership. 


History: Laws 1993, ch. 280, § 29. 


53-19-30. Transfer of property of limited liability company. 


A. Except as provided in Subsection E of this section, Section 42 or 43 [53-19-42 or 53-19-43 
NMSA 1978] of the Limited Liability Company Act or otherwise in the articles of organization or 
an operating agreement, title to property of a limited liability company that is held in the name 
of the limited liability company may be transferred by an instrument of transfer executed by any 
member in the name of the limited liability company. 

B. Title to property of a limited liability company that is held in the name of one or more mem- 
bers or managers with an indication in the instrument transferring title to the property to them 
of their capacity as members or managers of a limited liability company, or of the existence of a 
limited liability company, even if the name of the limited liability company is not indicated, may 
be transferred by an instrument of transfer executed by the one or more members or r managers in 
whose name title is held. 

C. Property transferred under Subsection A or B of this section, or the proceeds of that prop- 
erty, may be recovered by the limited liability company if it proves that the act of the person 
executing the instrument of transfer did not bind the limited liability company, unless the initial 
transferee, or a person claiming through the initial transferee, gave value without having notice 
that the person who. executed the instrument on behalf of the limited liability company lacked 
authority to bind the limited liability company. 

D... Title-to property of a limited liability company that i is eal in the - name of one or more per- 
sons other than the limited liability company without an indication in the instrument transfer- 
ring title to the property to them of their capacity as members or managers of a limited liability 
company, or of the existence of a limited liability company, may be transferred free of any claims 
of the limited liability company or of the members, by the persons in whose name title is held, to a 
transferee who gives value without having notice that the property transferred is the property of 
a limited liability company. 


214 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved, 


53-19-31 LIMITED LIABILITY COMPANIES 53-19-33 


E. Unless otherwise provided in the articles of organization or an operating agreement, if the 
articles of organization provide that jensen of the limited Sagan company is vested in a’ 
manager: 

(1). title to property of the limited liability company that is elas: in the name of the limited 
liability company may be transferred by an instrument of transfer executed by ee manager in the 
name of the limited liability company; and. 

(2) a member, acting solely in his capacity as a ‘iigaitier: shall not mene such authority. 


Tuaiore Laws 1998, ch. 280, § 30. 


53-19-31. Nature of membership interest. 


A membership interest is personal property. 


History: Laws 1993, ch. 280, § 31. 


53-19-32. Assignment of interests. 


A. Except as provided in the articles of organization or an operating agreement: 

(1) a membership interest or a limited liability company interest is assignable in whole or 
in part; 

(2) until the assignee becomes a member in accordance with the provisions of Subsection 
A of Section 33 [53-19-33 NMSA:1978] of the Limited Liability Company Act, an assignment enti- 
tles the assignee to receive only the distributions and return of capital to which the assignor would 
be entitled with respect to the interest he assigned if he had not assigned such interest; 

(8) an assignment does not of itself dissolve the limited liability company; 

(4) until the assignee of a membership interest becomes a member, the assignor continues 
to be a member ‘and to have the power to exercise all rights of a member, subject to the provisions 
of Paragraph (2) of this subsection and the members' right to remove the assignor pursuant to 
Subparagraph (b) of Paragraph (3) of Subsection A of Section 38 [53-19-38 NMSA 1978] of the 
Limited Liability Company Act; 

(5) until the assignee of a membership interest becomes a member, the assignee has no 
liability of a member solely as a result of the assignment; and 

(6) the assignor is not released from any liability that he may. have as a member ‘solely as 
a result of his assignment. 

B.° Unless otherwise provided by the articles of organization or an operating agreement, the 
pledge or granting of a security interest, lien or other encumbrance in or against all or any portion 
of the interest of a member is not an assignment and shall not cause the member to cease to be a 
member or to cease to have the: power to exercise any rights or powers of a member. 


History: Laws 1993, ch. 280, § 32. 


53-19-33. Right of assignee to become a member. 


A. Except as otherwise provided in the articles of organization or an operating agreement, an 
assignee may become a member only if the other members unanimously consent. Such consent 
shall be evidenced in the manner specified in the articles of organization or an operating agree- 
ment; however, in the absence of such specification, such consent shall be evidenced by an instru- 
ment, dated and signed by the other members. 

B. An assignee who becomes a member has the rights and powers, and is subject to the restric- 
tions and liabilities of a member under the articles of organization, any operating agreement and 
the Limited Liability Company Act. An assignee who becomes a member shall not be liable for the 
obligations of his assignor under that act to make contributions and to return distributions, except 
to the extent that the assignor and assignee agree that the assignee is so liable. The assignee shall 
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not, however, be obligated as a result of his agreement with his assignor for liabilities of which 
‘the assignee had no knowledge at the time the assignee became a member and which could not be 
ascertained from the articles of organization or an operating agreement. 

C. Whether or not an assignee becomes a member, the assignor is not released from his liability 
pursuant to Section 21 [53-19-21 NMSA 1978] of the Limited Liability Company Act to make con- 
tributions to the limited liability company unless all members consent in writing to such a release. 

D. A member who assigns his entire interest in the limited liability company ceases to be a 
member or to have the power to exercise any rights of a member when any iets of his interest 
becomes a member as provided in Subsection A of this section. 


History: Laws 1993, ch. 280, § 33. 


53-19-34. Interest of a deceased, incompetent or terminated member. 


If a member who is an individual dies or a court adjudges him to be incompetent to manage his 
person or property, or if a member that is not an individual is dissolved, liquidated or otherwise 
completely terminated, the member's executor, administrator, guardian, conservator, liquidating 
trustee or other legal representative has all of the rights of an assignee of the member's limited 
liability company interest. 


History: Laws 1998, ch. 280, § 34. 


53-19-35. Rights of judgment creditor of member. 


On application to a court by any judgment creditor of a member, the court may charge the inter- 
est of the member with payment of the unsatisfied amount of the judgment, with interest. To the 
extent so charged, the judgment creditor has no more rights than those to which an assignee of the 
member's limited liability company interest would be entitled under the provisions of Section 32 
[53-19-32 NMSA 1978] of the Limited Liability Company Act. That act does not deprive any mem- 
ber of the benefit of any exemption laws applicable to his membership interest. 


History: Laws 1998, ch, 280, § 35. 


53-19-36. Admission of members. 


A. Subject to the provisions of Subsection B of this section, a person may become a member of 
a limited liability company: 

(1) in the case of a person acquiring a membership interest directly from the limited liability 
company, upon compliance with the articles of organization or an operating agreement or, if neither 
the articles nor an operating agreement so provides, upon the written consent of all members; and 

(2) in the case of an assignee of a member's interest, as provided in Subsection A of Sec- 
tion 33 [53-19-33 NMSA 1978] of the Limited Liability Company Act. 

B. The effective time of admission of a member is the later of: 

(1) the date the limited liability company is formed; or 

(2) the time provided in the articles of organization or an operating agreement or, if no 
such time is provided in the articles of organization or an operating agreement, then when the 
person's admission is reflected in the records of the limited liability company. 


History: Laws 1993, ch. 280, § 36. 


53-19-37. Voluntary withdrawal of members. 


A. Unless the articles of organization or an operating agreement provide otherwise, a member 
of a limited liability company with perpetual existence has the right to voluntarily withdraw from 
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such limited liability company at any time by giving thirty days prior written notice to the other 
members, or such other notice as a provision in the articles of organization or an operating agree- 
ment requires. 

B. Unless the articles of écaniieatian or an operating agreement provide athavaneds a member 
of a limited liability company for a definite term or particular undertaking has no right to withdraw 
voluntarily before the expiration of that term or the achievement of that undertaking. If a member 
of a limited liability company for a definite term or particular undertaking attempts to withdraw 
voluntarily without a right to do so, such attempt shall be ineffective except that such member shall 
be deemed to have relinquished by such attempt all of his right and power to vote or to otherwise 
participate thereafter, in any way, in management or control of the limited liability company. 

C. Unless the articles of organization or an operating agreement provide otherwise, a member 
who elects voluntarily to withdraw pursuant to a right to do so shall be entitled to receive, within 
a reasonable time following the effective date of such withdrawal, the fair market value of his 
limited liability company interest. From and after the effective date of such withdrawal he shall 
cease to be a member and shall be deemed to have relinquished all right and power to vote or to 
otherwise participate in any way in the management or control of the limited liability company or 
to participate in distributions or otherwise to receive a return of capital from the limited liability 
company. 


History: Laws 1993, ch. 280, § 37. 


53-19-38. Events of dissociation. 


A. A member ceases to be a member of a limited liability company upon the occurrence of one 
or more of the following events: 

(1) the member withdraws by voluntary act from a limited liability company whose ar- 
ticles of organization or operating agreement grants him the right to voluntarily withdraw or from 
a limited liability company with perpetual existence whose articles of incorporation and operating 
agreement do not prohibit such voluntary withdrawal; 

(2) the member ceases to be a member as provided in Subsection D of Section 33 [53-19-33 
NMSA 1978] of the Limited Liability Company Act; or 

(3) the member is removed as a member: 

(a) in accordance with a provision in the articles of organization or an operating 
agreement; or 

(b) by an affirmative vote of all of the members who have not assigned their interests, 
when such member assigns all of his interest in the limited liability company, unless a provision in 
the articles of organization or an operating agreement provides otherwise. 

B. Unless the articles of organization or an operating agreement provides otherwise, or the 
member shall obtain the written consent of all members to his continuing membership, a member 
ceases to be a member of a limited liability company upon the occurrence of one or more of the fol- 
lowing events: 

(1) the thember 2’ 

(a) makes an assignment for the benefit of creditors; 

(b) files a voluntary petition in bankruptcy; 

(c) is adjudicated a bankrupt or insolvent; 

(d) files a petition or answer seeking for himself any reorganization, arrangement, 
composition, readjustment, liquidation, dissolution or similar relief under any law or regulation; or 

(e) seeks, consents to or acquiesces in the appointment of a trustee, receiver or liqui- 
dator of the member or of all or any substantial part of his assets; 

(2) one hundred twenty days shall elapse after any proceeding shall have been commenced 
against the member seeking reorganization, arrangement, composition, readjustment, liquidation, 
dissolution or similar relief under any law or regulation and such proceeding shall not have been 
dismissed, or ninety days shall have elapsed after the appointment, without his consent or acqui- 
escence, of a trustee, receiver or liquidator of the member or of all or any substantial part of his 
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assets, and the appointment shall not have been vacated or stayed, or within eer days after the 
expiration of any stay, the appointment shall not have been vacated; 

(3) in the case of a member who is an individual, his death or the Baty of an order by a 
court adjudicating him incompetent to manage his person or estate; é 

(4) -in the case of a member that is a trust or is a member in his capacity as trustee of a 
trust, the termination of the trust, but not merely the substitution of anew trustee: 

(5) in the case.of a member that is a limited liability company, or a partnership, the 
dissolution and commencement of winding up of the ae limited cei Hai company or part- 
nership; 

(6). in the case of a member that is a ihe ems the filing of a bamiifieadte of its iiasbhiba 
or the equivalent, or the revocation of its charter, and the lapse of ninety days after notice to the 
corporation of a revocation of its charter, without a reinstatement of its charter during that ninety 
days; or: 

(7) in the case of a member that is an estate, the distribution by the fiduciary of the es- 
tate's entire interest in the limited liability company. 

C. The members may. provide in the articles of organization or an finttanenits agreement for 
other events the occurrence of which result in a member ceasing to be a member of the limited li- 
ability company. 

D. A member who ceases to be a member of a limited liability company shall no longer bal en- 
titled to vote or to participate in the management or control of the limited liability company or to 
demand information pursuant to the Limited Liability Company Act, but may, depending upon 
the circumstances, continue to hold a limited liability company interest in such limited liability 
company. 


History: Laws 1993, ch. 280, § 38. 


53-19-39. Dissolution. 


A. A limited liability company is dissolved upon the happening of any of the following events: 

(1) an event specified in the articles of organization or an operating agreement; 

(2) except as otherwise provided in, the articles of organization or an operating agree- 
ment, upon the written consent of members having a majority share of the voting power of all 
members; or . 

(3) entry of a decree of judicial dissolution pursuant to Section 53-19-40 NMSA 1978... 

B. On the dissolution of the limited liability company, the limited liability company shall cease to 
carry on its business and affairs, except insofar as necessary for winding up the company's, business 
and affairs, but its legal existence shall continue until all its business and affairs are wound up. 


History: Laws 1993, ch. 280, § 39; 1995, ch. 213, § 4: redesignated former Paragraph A(4) as present Paragraph 


2003, ch. 318, § 53. A(3); and deleted Subsection C relating to for the consent 
The 2003 atnendment, effective July 1, 2003, deleted © to be satisfied must be given by a remaining member, © 
former Paragraph A(3) which read: "except as otherwise The 1995 amendment, effective June 16, 1995, in 
provided in the articles of organization or an operating Subsection A, rewrote Paragraph (8) and substituted "Sec- 
agreement, a majority in interest of the remaining mem- tion 53-19-40 NMSA 1978" for "Section 40 of the Limited 
bers do not give their written consent to continue the Liability Company Act" in ea (4); and added Sub- 

business of the limited liability company within ninety section C. 


days after the occurrence of an event of dissociation" and 


53-19-40. Judicial dissolution. 

On application by or for a member,.a court may decree dissolution of a limited lability company 
whenever it is not reasonably practicable,to.carry on its business,in conformity with its articles of 
organization or operating agreement. 


History: Laws 1993, ch, 280, § 40. 
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53-19-41. Articles of dissolution. 


A. On the dissolution of a limited liability company, persons with authority pursuant to the 
provisions of Subsection A of Section 53-19-42 NMSA 1978 to wind up its business and affairs 
shall sign and deliver, to the office of the secretary of state for filing, articles of dissolution. 

B. The articles of dissolution shall state: 

(1) the name of the limited liability company; 

(2). the dates of filing the articles of organization and all amendments and restatements to 
the articles of organization; | 

(3) the event causing the dissolution; 

(4) the effective date, which shall be a date certain, of the articles of dissolution if the ar- 
ticles of dissolution are not to be effective on filing; 

(5) the name and address of each person who has the authority to act for the limited liabil- 
ity company in connection with the winding up of its business and affairs; 

(6) confirmation that the limited liability company has resigned as a registered agent or is 
not currently a registered agent for any entity registered in New Mexico; 

(7). whether the winding up of the business and affairs of the limited liability company is 
being supervised by a court pursuant to the provisions of Paragraph (2) of Subsection A of Sec- 
tion 53-19-42 NMSA 1978; and 

(8) any other information persons signing the articles of dissolution choose to include. 

C.. After the articles of dissolution have been filed, only a person named in the articles of disso- 
lution as having authority to act for the limited liability company in connection with the winding 
up of its business and affairs shall have such authority, including the authority to bind the limited 
liability company, transact business on its behalf, act as its agent and execute any instrument for 
it and in its name. 

D. Articles of dissolution that have been filed may be amended at any time and from time to 
time or revoked at any time and, unless an amendment or revocation states otherwise, it shall be 
effective upon delivery to the office of the secretary of state for filing. 


History: Laws 1993, ch. 280, § 41; 2019, ch. 159, § 5. "secretary of state"; in Subsection B, added new Para- 


The 2019 amendment, effective July 1, 2019, re- graph A(6) and redesignated former Paragraphs A(6) 
quired articles of dissolution to include confirmation and A(7) as Paragraphs A(7) and A(8), respectively, and 
that the limited liability company has resigned as a in Paragraph A(7), after "Section", deleted "42 of the 
registered agent or is not currently a registered agent Limited Liability Company Act" and added "53-19-42 
for any entity registered in New Mexico; in Subsection NMSA 1978"; and in Subsection D, after "delivery to the 
A, after "Section", deleted "42 of the Limited Liability office of the", deleted "commission" and added "secre- 


Company Act" and added "53-19-42 NMSA 1978", and tary of state". 
after "to the office of", deleted "commission" and added 


53-19-42. Winding up. 


A: Except as may be provided in the articles of organization or an operating agreement, the 
business and affairs of the limited liability company shall be wound up: 

(1) by one or more persons designated in writing by members holding a majority of the 
voting power of all members, or if no such persons are so designated, by the members or managers 
who have authority to manage the limited liability company; or 

(2) by acourt at any time, on application of any member, his legal representative or his as- 
signee, if any person with authority to act pursuant to Paragraph (1) of this subsection shall have 
engaged in wrongful conduct or on other cause shown. 3 | 

B. The members, managers or other persons named in the articles of dissolution as having 
authority to wind up the business and affairs of the limited liability company may, in the name of, 
and for and on behalf of, the limited liability company: 

(1) prosecute and defend suits; — | 

(2) complete the performance of obligations undertaken prior to dissolution and settle and 
close the business of the limited liability company; 

(3) dispose of and transfer the property of the limited liability company; 
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(4) discharge the liabilities of the limited liability company; and 
(5) distribute to the members any remaining assets of the limited liability company. 


BiMeigi Laws 1998, ch, 280, § 42. 


53-19-43. Power of managers or members after dissolution. 


A. ‘Subject to Subsections C and D of this section, on and after dissolution of the limited liabil- 
ity company and until articles of dissolution shall have been filed with the commission [secretary 
of state], any manager of a limited liability company whose articles of organization vest manage- 
ment in managers and any member of a limited liability company whose articles of organization 
do not vest management in managers can bind the limited liability company: 

(1) by any act authorized by Section 42 [53-19-42 NMSA 1978] of the Limited Liability 
Company Act for winding up the limited liability company's business and affairs; and 

(2) by any transaction that would have bound the limited liability company if it had not 
been dissolved, if the other party to the transaction does not have notice of the dissolution. 

B. The filing of the articles of dissolution required by Section 41 [53-19-41 NMSA 1978] of the 
Limited Liability Company Act shall be notice of dissolution for purposes of Paragraph (2) of Sub- 
section A of this section. 

C. An act of a member, manager or other person that is not otherwise binding on the limited 
liability company pursuant to Subsection A of this section is binding if it is otherwise authorized 
or ratified by the limited liability company. 

D. An act of any person that is in contravention of a restriction on authority, shall not bind the 
limited liability company to persons having knowledge of the restriction. 


History: Laws 1993, ch. 280, § 43. functions of the former corporations bureau of the public 

Bracketed material. — The bracketed material was © regulation commission, and that except for Subsection D 
inserted by the compiler and is not part of the law.. of 53-5-8 NMSA 1978, references to the "public regulation 

Laws 2013, ch. 75, § 9 provided that as of July 1, 2013, commission", "state corporation commission" or "commis- 
the secretary of state, pursuant to N.M. const., Art. 11, sion" shall be construed to be references to the secretary 
§ 19, shall assume responsibility for chartering corpora of state. See 8-4-7 NMSA 1978, 


tions as provided by law, including the performance of the 


53-19-44. Distribution of assets. 


In winding up the business and affairs of a limited liability company, its assets shall be applied 
or distributed, and its accounts settled, in the following order of priority: 

A. first, to payment or adequate provision for payment to creditors, excluding members who 
by reason of the provisions of Section 28 [53-19-28 NMSA 1978] of the Limited Liability Company 
Act are creditors with respect to distributions by the limited liability company, but including to the 
extent permitted by law members who are creditors without application of the provisions of that 
section; 

B. second, except as otherwise provided in the articles of organization or an operating agree- 
ment, in satisfaction of liabilities: ) 

(1) under Section 28 of the Limited Liability Company Act to members or former members 
for distributions; and 

(2) to former members as.a result of a dissociation requiring a payment under Section 24 
[53-19-24 NMSA 1978] of the Limited Liability Company Act or as a result of a voluntary with- 
drawal requiring payment under Subsection C of Section 37 [53-19-37 NMSA 1978] of the Limited 
Liability Company Act; and 

C. third, except as otherwise provided - in the articles of organization 0 or an operating agree- 
ment, to members at the date of dissolution in the proportions, determined as of that date, of the 
values of their contributions to the capital of the limited liability company adjusted for withdraw- 
als of capital. 


History: Laws 1993, ch. 280, § 44. 
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53-19-45. Known claims against dissolved limited liability company. 


A. A dissolved limited liability company may dispose of the known claims against it by filing 
articles of dissolution pursuant to Section 53-19-41 NMSA 1978. and following the procedure de- 
scribed in this section. 

B.. The dissolved limited liability company hall notify its known claimants in writing of the 
dissolution .at any time after the effective date of dissolution. The written notice shall; 

(1), describe information that must be included in a claim; 

(2) provide a mailing address where a claim may be sent; 

(3) state the deadline by which claims must be received by the limited liability company, 
which may not be earlier than the later of one hundred twenty days after the date on which the ar- 
ticles of dissolution were filed pursuant to Section 53-19-41 NMSA 1978 or, if the dissolution was 
not effective on such filing date, one hundred twenty days after the effective date of dissolution 
stated in the articles of dissolution; 

(4) state that the claim shall be barred if not: received by the deadline; and 

(5) state the effective date that will apply to any rejection notice that the limited liability 
company may give upon receipt of any claim. 

C. Aclaim against the dissolved limited liability company is barred: 

(1) if a claimant who was given written notice pursuant to Subsection B of this section 
does not deliver the claim to the dissolved limited liability company by the deadline; or 

(2) ifaclaimant whose claim was rejected.in writing by the dissolved limited liability com- 
pany does not commence.a proceeding to enforce the claim within ninety days from the effective 
date of the rejection notice. Ye 

D. For purposes of this section, "claim" does not include a contingent liability or a claim based 
on an event occurring after the effective date of dissolution. 


History: Laws 1998, ch. 280, § 45; 1995, ch. 213, § 5. the Limited Liability Company Act" in Subsection A; and, 
The 1995 amendment, effective June 16, 1995, sub- in Subsection B, rewrote Paragraph (3), added Paragraph 
stituted "Section 53-19-41 NMSA 1978" for "Section 41 of (5), and made minor stylistic changes, 


53-19-46. Unknown claims against dissolved limited liability company. 


A. A dissolved limited liability company may publish notice of its dissolution pursuant to this 
section and request that persons with claims against the Does liability Mees present them 
in accordance with the notice. 

B. The notice shall: 

(1) be published one time in a newspaper of general circulation in the county where the 
dissolved limited liability company's principal office or registered office is or was located; 

(2) describe the information that must be included in a claim and provide a mailing ad- 
dress where the'claim may be sent; and 

(3) state that a claim against the limited liability company , shall be barred unless a 
proceeding to enforce the claim'i is commenced ‘within three years after the publication of the 
notice. 

C. If the dissolved limited liability company publishes a newspaper notice in accordance with 
Paragraph (1) of Subsection B of this section and files articles of dissolution pursuant to Sec- 
tion 53-19-41 NMSA 1978; the claim of each of the following claimants is barred unless the claim- 
ant commences a proceeding to enforce the claim against the dissolved limited liability company 
within three years after the publication date of the newspaper notice: 

(1) a claimant who did not receive written notice pursuant to provisions of Section 53-19- 
45 NMSA 1978; 

(2) aclaimant whose claim was timely delivered to the dissolved limited liability company 
but neither accepted nor rejected; and 

(3) aclaimant whose claim is pope ineent or based on an event occurring after the effective 
date of dissolution. 
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D. Acclaim may be enforced under this section: 

(1) against the dissolved limited liability company, to the extent of its undistributed as- 
sets; or 

(2) if the assets have been distributed in winding up, against a member of the dissolved 
limited liability company to the extent of the lesser of his pro rata share of the claim and the fair 
market value of the assets of the limited liability company distributed to him in winding up, deter- 
mined as of the times of such distributions; but a member's total liability for all claims pursuant to 
the provisions of this section shall not exceed the total fair market value of the assets distributed 
to him determined as of the date of distribution. 


History: Laws 1998, ch. 280, § 46; 1995, ch. 213, § 6. 
The 1995 amendment, effective June 16, 1995, in Sub- 
section C, substituted "Section 53-19-41 NMSA 1978" for 
"Section 41 of the Limited Liability Company Act" and 
"the publication date of the newspaper notice" for "the 


the date on which the articles of dissolution were filed" 
in the introductory paragraph, and substituted "pursuant 
to provisions of Section 53-19-45 NMSA 1978" for "under 
Section 45 of the Limited Liability Company Act" in Para- 
graph (1); and made a minor stylistic change in Subsec- 
tion D. 


later of the publication date of the newspaper notice and 


53-19-47. Laws governing foreign limited liability company. 


A. Subject to the constitution of New Mexico, the laws of the state or other jurisdiction under 
which a foreign limited liability company is organized shall govern its organization and internal 
affairs and the liability of its managers and members. 

B. A foreign limited liability company may not be denied registration by reason of any differ- 
ence between the laws of the state and other jurisdictions under which it was organized and the 
laws of New Mexico. 


History: Laws 1993, ch. 280, § 47. 


53-19-48. Registration. 


Before transacting business in New Mexico, a foreign limited liability company shall register with 
the commission [secretary of state] by submitting an original signed application for registration as a 
foreign limited liability company, together with a copy, which may be a photocopy of the original after 
it was signed or a photocopy that is conformed to the original, executed by a person with authority 
to do so under the laws of the state or other jurisdiction of its organization and a certificate of good 
standing and compliance issued by the appropriate official of the state or jurisdiction under the laws 
of which the organization is organized, current within thirty days and that has not expired at time of 
receipt by the commission [secretary of state]. The application shall set forth: 

A. the name of the foreign limited liability company and, if different, the name under which it 
proposes to transact business in New Mexico; 

B. the state or other jurisdiction where the foreign limited liability company was organized 
and the date of its organization; 

C. the name and address of a registered agent for service of process, which agent meets the 
requirements of Section 53-19-5 NMSA 1978, whose original, signed statement, together with a 
copy, which may be a photocopy of the original after it was signed or a photocopy that is conformed 
to the original, to the effect that such person accepts designation as the registered agent of the 
foreign limited liability company, shall be submitted with the application; 

D. astatement that the secretary of state is appointed the agent of the foreign limited liability 
company for service of process if no agent has been appointed upon resignation of an already ap- 
pointed registered agent or, if appointed, the agent's authority has been .revoked or the agent can- 
not be found or served in the exercise of reasonable diligence; 

EK, the address of the office required to be maintained in the state or other jurisdiction of its 
organization by the laws of that state or jurisdiction or, if not so required, of the principal office of 
the foreign limited liability company; 

F. astatement that the foreign limited liability company is a foreign limited liability company 
as defined in Section 53-19-2 NMSA 1978; and 
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LIMITED LIABILITY COMPANIES 


53-19-51 


G. the identity of persons in whom management of the foreign limited liability company is 


vested. 


History: Laws 19983, ch. 280, § 48; 2001, ch. 200, § 76; 
2003, ch. 318, § 54. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2013, ch. 75, § 9 provided that as of July 1, 2013, 
the secretary of state; pursuant to N.M, const., Art. 11, 
§ 19, shall assume responsibility for chartering corpora- 
tions as provided by law, including the performance of the 
functions of the former corporations bureau of the’ public 
regulation commission, and that except for Subsection D 
of 53-5-8 NMSA 1978, references to the "public regulation 
commission", "state corporation commission" or "commis- 
sion" shall be construed to be references to the secretary 
of state. See 8-4-7 NMSA 1978. 

The 2003 amendment, effective July 1, 2003, in the 
introductory paragraph, substituted "copy, which may be 


53-19-49. Issuance of registration. 


a photocopy of the original after it was signed or a photo- 
copy that is conformed to the original" for "duplicate copy 
that may be a signed, photocopied or conformed copy" fol- 
lowing "together with a", substituted "a" for "an original" 
following "its organization and"; substituted "statement 
together with a copy, which may be a photocopy of the 
original after it was signed or a photocopy that is con- 
formed to the original" for "affidavit, together with a du- 
plicate copy" following "whose original, signed"; inserted 
"upon resignation of an already appointed registered 
agent" following "has been appointed" in Subsection D. 

The 2001 amendment, effective July 1, 2001, inserted 
the language beginning "and an original certificate of 
good standing" and ending "at time of receipt by the com- 
mission" in the introductory language; and updated the 
internal references in Subsections C and F. 


If the commission [secretary of state] determines that the application for registration from a 
foreign limited liability company conforms to the provisions of the Limited Liability Company Act 
and all requisite fees have been paid, the commission [secretary of state] shall: 

A. endorse on the signed original and each copy the word "filed" and the date of its acceptance 


for filing; 


B. retain a signed original in the files of the commission [secretary of state]; and 
C. return each copy to the person who delivered it to the commission [secretary of state] or to 


that person's representative. 


History: Laws 1998, ch. 280, § 49; 2003, ch. 318, § 55. 
Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 
Laws 2013, ch. 75, § 9 provided that as of July 1, 2013, 
the secretary of state, pursuant to N.M. const., Art. 11, 
§ 19, shall assume responsibility for chartering corpora- 


tions as provided by law, including the performance of the, 


functions of the former corporations bureau of the public 
regulation commission, and that except for Subsection D 


53-19-50. Name. 


of 53-5-8 NMSA 1978, references to the "public regulation 
commission", "state corporation commission" or "commis- 
sion" shall be construed to be references to the secretary 
of state. See 8-4-7 NMSA 1978. 

The 2008 amendment, effective July 1, 2008, inserted 
"from a foreign limited liability company" following "ap- 
plication for registration" in the introductory paragraph 
and deleted "duplicate" preceding "copy" in Subsections A 
and C. 


A foreign limited liability company may register with the commission [secretary of state] under 
any name, whether or not it is the name under which it is registered in the state or other jurisdic- 
tion of organization, as long as the name could be registered by a domestic limited liability com- 
pany pursuant to Section 3 [53-19-3 NMSA 1978] of the Limited Liability Company Act. 


History: Laws 1993, ch. 280, § 50. 

Bracketed material. — The bracketed: material was 
inserted by the compiler and is not part of the law. 

Laws 2013, ch. 75, § 9 provided that as of July 1, 2013, 
the secretary of state, pursuant to N.M. const., Art. 11, 
§ 19, shall assume responsibility for chartering corpora- 
tions as provided by law, including the performance of the 


functions of the former corporations bureau of the public 
regulation commission, and that except for Subsection D 
of 53-5-8 NMSA 1978, references to the "public regulation 
commission", "state corporation commission" or "commis- 
sion" shall be’ construed to be references to the secretary 


of state, See 8-4-7 NMSA 1978. 


53-19-51. Amended certificate of registration. 


A. The application for registration of a foreign limited liability company may be amended by 
filing an amended certificate of registration with the commission [secretary of state] signed by a 
person with authority to do so under the laws of the state or other jurisdiction of its organization. 
The application for an amended certificate of registration shall set forth: 
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(1) the name of the foreign limited liability company; 
(2) the date the original application for registration was filed: and 
(8) the amendment to the application for registration. 

B. The application for registration may be amended in any way, so long as the application for 
registration as amended contains only provisions that, at the time of the amendment, may be law- 
fully contained in an application for registration. 

C.. An application for registration shall be amended to reflect any change in the ideritity of the 
persons in whom management of the foreign limited liability company is vested. | 

D. The requirements in respect to the form and contents of the application for amended cer- 
tificate of registration, the manner of its execution, the filing of an original and copy with the com- 
mission [secretary of state], the issuance of an amended certificate of registration and the effect 
thereof, shall be the same as in-the case of an original application for a certificate of registration. 
In addition to these requirements, the application shall be accompanied by an authenticated copy 


of the amended articles of organization. 


History: Laws 1993, ch. 280, § 51; 2001, ch. 200, § 77. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2018, ch. 75, § 9 provided that as of July 1, 2013, 
the secretary of state, pursuant to N,M. const., Art. 11, 
§ 19, shall assume responsibility for chartering corpora- 
tions as provided by law, including the performance of the 
functions of the former corporations bureau of the public 
regulation commission, and that except for Subsection D 


commission , "state corporation commission" or "commis- 
sion" shall be construed to be references to the secretary 
of state. See 8-4-7 NMSA 1978. 

The 2001 amendment, effective July 1, 2001, nae 
the section heading, which formerly read "Amendments"; 
substituted "an amended certificate of registration" and 

“application for an amended certificate of registration" for 
"articles of amendment" in Subsection A; and added Sub- 
section D, . 


of 53-5-8 NMSA 1978, references to the "public regulation 


53-19-52. Cancellation of registration: 


A. A foreign limited liability company authorized to transact business in New Mexico may 
cancel its registration by application to the Recretarse @ of state for a certificate of cancellation. The 
application for cancellation shall set forth: 

(1) the name of the foreign limited liability company and. the state or other jurisdiction 
under the laws of which it is organized; 

(2) that the foreign limited liability company is not transacting business:in New Mexico; 

(3) that the foreign limited liability company surrenders its registration to transact busi- 
ness in New Mexico; 

(4) that the foreign limited liability company confirms the authority of its registered agent 
for service of process in New Mexico and consents that service of process in any action, suit or 
proceeding based upon any cause of action arising in New Mexico during the time that the foreign 
limited liability company was.authorized to transact business in New Mexico also may be made on 
the foreign limited liability company by service upon the secretary of state; 

(5) an address to which a person may mail a copy of any process against the foreign lim- 
ited liability company; and 

(6) confirmation that the foreign limited liability company has resigned as a registered 
agent or is not currently a registered agent for any entity registered in New Mexico. 

B. The application for cancellation shall be in the form specified by the secretary of state and 
shall be executed for the foreign limited liability company by a person with authority to do so un- 
der the laws of the state or other jurisdiction of its organization or, if the foreign limited liability 
company is in the hands of a receiver or trustee, by the receiver or trustee on behalf of the foreign 
limited liability company. 

C. Acancellation does not terminate the authority of the secretary of state to accept service of 
process on the foreign limited liability company with respect to causes of action arising out of its 
having done business in New Mexico. 


History: Laws 1998, ch. 280, § 52; 2019, ch. 159, § 6. 
The 2019 amendment, effective July 1, 2019, provided 
that a foreign limited liability company may cancel its 


registration by application to the secretary of state for a 
certificate of cancellation, and that the application shall 
include confirmation that the foreign limited ‘liability 
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company has resigned as a registered agent or is not cur- "secretary of state", and added new Paragraph A(6); and 
rently.a registered agent for any entity registered in New in Subsection B, after "form specified by the", deleted 
Mexico; in Subsection A, in the introductory clause, af- "commission" and added "secretary of state". 


ter "application to the", deleted "commission" and added 


53-19-53. Transaction of business without registration. 


A. A foreign limited liability company transacting business in New Mexico may not maintain 
an action, suit or proceeding in a court of New Mexico until it has registered in New Mexico. 

B. The failure of a foreign limited liability company to register in New Mexico does not: 

(1) impair the validity of any contract or act of the foreign limited liability company; 

(2) affect the right of any other party to a contract to maintain any action, suit or proceed- 
ing on the contract; or 

(3) prevent the foreign limited liability company from defending any action, suit or pro- 
ceeding in any court of New Mexico. 

C. A foreign limited liability company, by transacting business in New Mexico without regis- 
tration, appoints the secretary of state as its agent for service of process with respect to causes of 
action arising out of the transaction of business in New Mexico. 

D. A foreign limited liability company that transacts business in New Mexico without a valid 
registration shall be liable to New Mexico in an amount equal to all fees that would have been im- 
posed by the Limited Liability Company Act on that foreign limited liability company for the years 
or parts of years during which it transacted business in New Mexico without registration, had it 
obtained such registration, filed all reports required by that act and paid all penalties imposed 
by that act. The attorney general may bring proceedings to recover all amounts due New Mexico 
under the provisions of this section. 

KE. A foreign limited liability company that transacts business in New Mexico without a valid 
registration shall be subject to a civil penalty not to exceed two hundred dollars ($200) per year or 
any part thereof during which business was transacted. 

F. The civil penalty provided for in Subsection E of this section may be recovered in an action 
brought by the attorney general. Upon a finding by the court that a foreign limited liability com- 
pany or any of its members or managers have transacted business in New Mexico in violation of 
the Limited Liability Company Act, the court shall issue, in addition to the imposition of a civil 
penalty, an injunction restraining further transaction of business by the foreign limited liability 
company and the further exercise of any limited liability company's rights and privileges in New 
Mexico. The foreign limited liability company shall be enjoined from transacting business in New 
Mexico until all civil penalties, plus any interest and court costs that the court may assess, have 
been paid and until the foreign limited liability company has otherwise complied with the provi- 
sions of the Limited Liability Company Act. 

G. A member or manager of a foreign limited liability company is not liable for the debts and 
obligations of the limited liability company solely because such company transacted business in 
New Mexico without registration. 


History: Laws 1998, ch. 280, § 53. 


53-19-54. Transactions not constituting transacting business. 


A. The following activities of a foreign limited liability company, among others, do not consti- 

tute transacting business within the meaning of the Limited Liability Company Act: 

(1) maintaining, defending or settling any proceeding; | 

(2) holding meetings of its members or carrying on any other activities concerning its in- 
ternal affairs; 

(3) maintaining bank accounts; 

(4) maintaining offices or agencies for the transfer, exchange and registration of the for- 
eign limited liability company's own securities or interests or appointing and maintaining trustees 
or depositories with respect to those securities or interests; 
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(5) selling through independent contractors; 

(6) soliciting or obtaining orders, whether by mail or through employees or ae or oth- 
erwise, if the orders require acceptance outside New Mexico before they become contracts; 

(7) creating as borrower or lender or acquiring indebtedness or mortgages or other secu- 
rity interests in real or personal property; 

(8) securing or collecting debts or enforcing rights in property securing debts; 

(9) investing in or acquiring, in transactions outside New Mexico, royalties and other non- 
operating mineral interests; executing division orders, contracts of sale and other instruments in- 
cidental to the ownership of such nonoperating mineral interests; and, in general, owning, without 
more, real or personal property; . | 

(10) conducting an isolated transaction that is completed within thirty days and that is 
not one in the course of repeated transactions of a like nature; or 

(11) transacting business in interstate commerce. 

B. A foreign limited liability company shall not be considered to be transacting business in 
New Mexico solely because it: 

(1) owns a controlling interest in a corporation or a foreign corporation that transacts 
business in New Mexico; 

(2) is a limited partner of a limited partnership or foreign limited partnership that is 
transacting business in New Mexico; or 

(3) is a member or manager of a limited liability company or foreign limited liability com- 
pany that is transacting business in New Mexico. 

C. This section does not apply in determining the contracts or activities that may subject a 
foreign limited liability company to service of process or taxation in New Mexico or to regulation 
under any other law of New Mexico. 


History: Laws 1993, ch. 280, § 54. 


53-19-55. Service of process. 


Service of process in any action against a foreign limited liability company, whether or not reg- 
istered in accordance with the provisions of the Limited Liability Company Act, shall be made in 
the manner prescribed by law and the New Mexico Rules of Civil Procedure. 


History: Laws 1998, ch. 280, § 55. 


53-19-56. Action by attorney general. 


The attorney general may maintain an action to recover civil penalties and restrain a foreign 
limited liability company from transacting business in New Mexico in violation of the Limited Li- 
ability Company Act. 


History: Laws 1993, ch. 280, § 56. 


53-19-57. Suits by and against the limited liability company. 


Suits may be brought by or against a limited liability company in its own name. 


History: Laws 1998, ch. 280, § 57. 


53-19-58. Authority to sue on behalf of limited liability company. 

Except as otherwise provided in the articles of organization or an operating agreement, a suit 
on behalf of the limited liability company may be brought in the name of the limited liability com- 
pany by: 
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A. any member of the limited liability company who is authorized to sue by the affirmative 
vote of members having a majority of the voting power of all members whose interests are not 
adverse to the interests of the limited liability company, whether or not the articles of organiza- 
tion or an operating Berenent vests management of the limited liability company in one or more 
managers; or 

B. in the case of a limited liability company whose articles of organization or an operating 
agreement vest management in one or more managers, any manager who is authorized to do so by 
the affirmative vote, approval or consent required by the provisions of Section 17 [53-19-17 NMSA 
1978] of the Limited Liability Company Act; provided that in determining the required vote, ap- 
proval or consent, the vote of any manager who has an interest in the outcome of the:suit oping is 
adverse to the interest of the limited SR company shall be excluded. 


in the company's name; however, a member who is not a 
licensed attorney cannot provide legal representation for 
the company. Martinez v. Roscoe, 2001-NMCA-083, 131 

N.M. 187, 38 P.8d 887, cert. denied, 180 N.M. 558, 28 P.3d 
1099 (2002). 


History: Laws 1993, ch. 280, § 58. 
ANNOTATIONS 


Company may not bring suit pro se. — An autho- 
rized member of a limited liability company can bring suit 


53-19-59. Conversions and mergers; definitions. 


As used in Sections 53-19-59 through 53-19-62.38 NMSA 1978: 

A. "corporation" means an organization incorporated under the laws of New Mexico or a for- 
eign corporabgn, : 

B. "general partner" means a partner i in a partnership and a general partner in a limited part- 
nership; 

C. "limited partner" means a limited partner in a limited partnership; 

D. "limited partnership" means a limited partnership created under the Uniform Limited 
Partnership Act [repealed], a predecessor law or comparable law of another jurisdiction; 

E. "partner" includes a general partner and a limited partner; 

F. "partnership" means a general partnership under the Uniform Partnership Act [54-1-47 
NMSA 1978], a predecessor law or comparable law of another jurisdiction; 

G. "partnership agreement" means an agreement among the partners concerning the partner- 
ship or limited partnership; and 

H. "shareholder" means a shareholder in a corporation. 


History: 1978 Comp., § 53-19-59, enacted by Laws 
1995, ch. 213, § 7. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2007, ch. 129, § 1206 repealed the Uniform Lim- 


July 1, 1997, and Laws 1997, ch, 76, § 23 repealed 54-1-44 
to 54-1-46 and 54-1-48 NMSA 1978 of the Uniform Part- 
nership Act, effective July 1, 1997. 

Repeals and reenactments. — Laws 1995, ch. 213, 
§ 7 repealed 53-19-59 NMSA 1978, as enacted by Laws 


ited Partnership Act, 54-2-1 to 54-2-63 NMSA 1978, effec- 
tive January 1, 2009, 

Laws 1996, ch. 538,.§ 1004 repealed 54-1-1 to 54-1-43 
NMSA 1978 of the Uniform Partnership Act, effective 


19938, ch. 280, § 59, relating to merger or consolidation, 
and enacted a new section, effective June 16, 1995, 


53-19-60. Conversions and mergers; conversion of corporation, 
partnership or limited partnership to limited liability 
company. 


A. A‘corporation, partnership or limited Bispt es may ‘be converted to a limited liability 
company pursuant to this section. 

B. The terms and conditions of a conversion of a corporation, partnership or limited partner- 
ship to a limited liability company shall be approved in the manner specifically provided for by the 
document, instrument, agreement or other writing governing the internal affairs of the corpora- 
tion, partnership or limited partnership concerning conversions or, in the absence of such a provi- 
sion; by all of the shareholders or partners, as the case may be. 
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C. An agreement of conversion shall set forth the terms and conditions of the conversion of 
the owners' interests in the converting entity into interests in the converted entity or the cash or 
other consideration to be paid or delivered as a result of the conversion of the owners' interests or 
a combination of these. 

D. After a conversion is approved pursuant to Subsection B of this section, the aereaiten 
partnership or limited partnership being converted shall file articles of organization with the com- 
mission [secretary of state] that satisfy the requirements of Section 53-19-8 NMSA 1978 and a 
statement containing the items set forth below: 


(1) a statement that the corporation or partnership was converted to a uniitel liability 
company from a corporation, partnership or limited partnership; 


(2) its former name; 


(3) astatement of the number of votes cast by the shareholders or partners entitled to vote 
for and against the conversion and, if the vote is less than unanimous, the number or percentage 
required to approve the conversion pursuant to Subsection B of this section; and 

(4) in the case of a corporation or a limited partnership, a statement that the certificate of 
incorporation or certificate of limited partnership is to be canceled as of the date the conversion 


takes effect. 


E. In the case of a corporation or a limited partnership, the filing of articles of organization 
pursuant to Subsection D of this section cancels its certificate of incorporation or certificate of lim- 
ited partnership as of the date the conversion took effect. 

F. Aconversion takes effect when articles of organization are filed with the commission [secre- 
tary of state] or at any later date specified in the articles of organization. 

G. A general partner who becomes a member of a limited liability company as a result of a 
conversion remains liable as a partner for an obligation incurred by the partnership or limited 


partnership before the conversion takes effect. 


H,. A general partner's liability for all obligations of the limited liability company incurred af- 
ter the conversion takes effect is that of a member of the company. A limited partner who becomes 
a member as a result of a conversion remains liable only to the extent the limited partner was li- 
able for an obligation incurred by the limited partnership before the conversion took effect. 


History: 1978 Comp,, § 58-19-60, enacted by Laws 
1995, ch. 213, § 8; 2001, ch, 200, § 78; 2003, ch. 318, § 
56. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2013, ch. 75, § 9 provided that as of July 1, 2013, 
the secretary of state, pursuant to N.M. const., Art, 11, 
§ 19, shall assume responsibility for chartering corpora- 
tions as provided by law, including the performance of the 
functions of the former corporations bureau of the public 
regulation commission, and that except for Subsection D 
of 58-5-8 NMSA 1978, references to the "public regulation 
commission", "state corporation commission" or "commis- 
sion" shall be construed to be references to the secretary 
of state. See 8-4-7 NMSA 1978, 

Repeals and reenactments. — Laws 1995, ch. 213, 
§ 8 repealed 53-19-60 NMSA 1978, as enacted by Laws 
1993, ch, 280, § 60, relating to approval of merger or con- 


solidation, and enacted a new section, effective June 16, 


1995, 


The 2003 amendment, effective July 1, 2003, in Sub- 


* section B, inserted "specifically" following "in the man- 


ner", inserted "concerning conversions" following “or lim- 
ited partnership"; substituted "a statement containing the 
items set forth below" for "that also contain" at the end of 
Subsection D, 

The 2001 amendment, effective July 1, 2001, substi- 
tuted "conversion of corporation, partnership or limited" 
for "conversion of partnership of limited" in the section 
heading; amended the section to include corporations in 
its’ provisions; in Subsection B, substituted the language 
following "be approved" for "by all of the partners or by 
a number or percentage of the partners required for con- 
version in the partnership agreement"; in Subsection C, 
substituted "owners' interests in the converting entity" 
for ' ‘partners’ interests", "entity" for "limited liability com- 
pany" and "owners' interests" for "partners' interests"; 
and in Subsection D, inserted "shareholders or" preceding 
"partners" in Paragraph (3). 


53-19-60.1. Conversions and mergers; conversion of limited liability 


company to corporation, partnership or limited 
partnership. 


A. A limited liability company may be converted to a corporation, partnership or limited part- 
nership pursuant to this section. 

B. The terms and conditions of a conversion of a limited liability company to a corporation, 
partnership or limited partnership shall be approved by the number or percentage of the members 
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or managers specifically required for conversion in the operating agreement or, in absence of such 
a provision in the operating agreement, by all the members. 

C. An agreement of conversion shall set forth the terms and conditions of the conversion of the 
members' interests in the limited liability company into interests in the corporation, partnership 
or limited partnership or the cash or other consideration to be paid or delivered as a result of the 
conversion of the members' interests, or a combination of these. 

D. After a conversion is approved under Subsection B of this section, the limited liability com- 
pany shall file with the commission [secretary of state], if the converted entity is a partnership, a 
statement containing the items set forth below, if the converted entity is a corporation, articles of 
incorporation and a statement containing the items set forth below and, if the converted entity is 
a limited partnership, a certificate of limited partnership and a statement containing the items set 
forth below: 

(1) a statement that the corporation, partnership or limited partnership was converted 
from a limited liability company; 

(2) the former name of the limited liability company; 

(8) astatement of the number of votes cast by the members or managers entitled to vote 
for and against the conversion and, if the vote is other than a unanimous vote of the members, the 
number or percentage of members or managers required to approve the conversion under Subsec- 
tion B of this section; and 

(4) astatement that the articles of organization of the limited liability company are to be 
canceled as of the date the conversion takes effect. 

E. The filing of articles of incorporation for a corporation, a statement for a partnership or a 
certificate of limited partnership for a limited partnership resulting from a conversion pursuant to 
this section, cancels the articles of organization of the limited liability company as of the date the 
conversion takes effect. 

F. A conversion takes effect when articles of incorporation, a certificate of limited partnership 
or statement required if the converted entity is a partnership, are filed with the commission [sec- 
retary of state] or at any later date specified in the filed document. 


History: 1978 Comp., § 53-19-60.1, enacted by Laws commission", state corporation commission" or "commis- 


2001, ch. 200, § 79; 2003, ch. 318, § 57. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 20138, ch, 75, § 9 provided that as of July 1, 2013, 
the secretary of state, pursuant to N.M. const., Art. 11, 
§ 19, shall assume responsibility for chartering corpora- 
tions as provided by law, including the performance of the 
functions of the former corporations bureau of the public 
regulation commission, and that except for Subsection D 
of 53-5-8 NMSA 1978, references to the "public regulation 


sion" shall be construed to be references to the secretary 
of state. See 8-4-7 NMSA 1978. 

The 20038 amendment, effective July 1, 20038, in Sub- 
section B, substituted "by the" for "by all of the members 
or by a" following "shall be approved", inserted "specifi- 
cally" following "members or managers", added '"or, in ab- 
sence of such a provision in the operating agreement, by 
all the members" at the end; substituted "interests" for 
"interest" following "of the members" in Subsection C. 


53-19-61. Conversions and mergers; effect of conversion. 


A. A corporation, partnership, limited liability company or limited partnership that has been 
converted pursuant to Section 53-19-60 or 53-19-60.1 NMSA 1978 is for all purposes the same en- 


tity that existed before the conversion. 
B. When a conversion takes effect: 


(1). all property owned by the converting entity is vested in the converted entity; 
(2) all debts, liabilities and other obligations of the converting entity continue as obliga- 


tions of the converted entity; 


(3) an action or proceeding pending by or against the converting entity may be continued 


as if the conversion had not occurred; 


(4) except as prohibited by other law, all of the rights, privileges, immunities, powers and 
purposes of the converting entity are vested in the converted entity; and 

(5) except as otherwise provided in the agreement of conversion under Subsection C of 
Section 53-19-60 NMSA 1978, all of the owners of the converting entity continue as owners of the 


converted entity. 
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~ History: 1978 Comp., § 53-19-61, enacted by Laws 
1995, ch. 218, § 9; 2001, ch. 200, § 80. 

Repeals and reenactments. — Laws 1995, ch. 213, § 9 
repealed 53-19-61 NMSA 1978, as enacted by Laws 1993, 
ch, 280, § 61, relating to articles of merger or consolidation, 
and enacted a new section, effective June 16, 1995. 

The 2001 amendment, effective July 1, 2001, in- 
serted "corporation", "limited liability company" and "or 


CORPORATIONS | 


53-19-62.1 


53-19-60.1" in Subsection A; in Subsection B, substituted 
"entity" for "partnership or limited partnership" and "con- 
verted entity" for "limited liability company" throughout 
the subsection, and substituted the first instance of "own- 
ers" for "partners" and the second instance for"members" 
in Paragraph (5). 


53-19-62. Conversions and merger of entities. 


A. Pursuant to a plan of merger approved under Subsection C of this section, a limited liability 
company may be merged with or into one or more limited liability companies, foreign limited 1i- 
ability companies, corporations, foreign corporations, partnerships, foreign partnerships, limited 
partnerships, foreign limited partnerships or other domestic or foreign entities. 


B. A plan of merger shall set forth: 


(1) the name of each entity that is a party to the merger; 
(2) the name of the surviving entity into which the other entities will merge; 
(3) the type of organization of the surviving entity; ° 


(4) the terms and conditions of the merger; 


(5) the manner and basis for converting the interests of each party to the merger into inter- 
ests or obligations of the surviving entity or into money or other property in whole or in part; and 
(6) the street address of the surviving entity's principal place of business. 


C. A plan of merger shall be approved: 


(1) in the case of a limited liability company that is a party to the merger, by the members 
representing the percentage of voting power of all members specified in the operating agreement 
for approval of mergers, but not fewer than the members holding a majority of the voting power of 
all members or, if provision is not made in the operating agreement, by all the members; 

(2) in'the case of a foreign limited liability company that is a party to the merger, by the 
vote required for approval of a merger by the law of the state or foreign jurisdiction in which the 


foreign limited liability company is organized; 


(3). in the case of a partnership or domestic limited partnership that is a party to the 
merger, by the vote required for approval of a conversion under Subsection B of Section 53-19-60 


NMSA 1978; and 


(4) in the case of any other entities that are parties to the merger, by the vote required for ap- 
proval of a merger by the law of this state or of the other state or foreign jurisdiction in which the en- 
tity is organized and, in the absence of such a requirement, by all the owners of interests in the entity. 

D. After a plan of merger is approved and before the merger takes effect, the plan may be 


amended or abandoned as provided in the plan. 


E. The merger is effective upon the filing of the articles of merger with the commission [secre- 
tary of state] or at such later date as the articles may provide. 


History; 1978 Comp., § 53-19-62, enacted by Laws 
1995, ch. 218, § 10; 2003, ch. 318, § 58. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law, 

Laws 2013, ch. 75, § 9 provided that as of July 1, 2013, 
the secretary of state, pursuant to N.M. const., Art. 11, 
§ 19, shall assume responsibility for chartering corpora- 
tions as provided. by law, including the performance of the 
functions of the former corporations bureau of the public 
regulation commission, and that except for Subsection D 
of 53-5-8 NMSA 1978; references to the "public regulation 


commission", "state corporation commission" or "commis- 


sion" shall be construed to be references to the Becretary 
of state, See 8-4-7 NMSA 1978. 

Repeals and reenactments. — Laws 1995, ch. 213, 
§ 10 repealed 53-19-62 NMSA 1978, as enacted by Laws 
1993, ch. 280, § 62, relating to effects of merger or consoli- 
dation, and enacted a new section, effective June 16, 1995. 

The 2003 amendment, effective July 1, 2003, sub- 
stituted "shall" for "must" following "plan of merger" in 
Subsections B and C; inserted "for approval of mergers" 
following "the operating agreement" in Paragraph C(1). 


53-19-62.1. Conversion and mergers; articles of merger. 


A. After approval of the plan of merger under Subsection C of Section 53-19-62 NMSA 1978, un- 
less the merger is abandoned under Subsection D of Section 53-19-62 NMSA 1978, articles of merger 
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53-19-62.2 LIMITED LIABILITY COMPANIES 53-19-62.2 


must be signed on behalf of each limited liability company and other entity that is a party to the 
merger and delivered to the commission [secretary of state] for filing. The articles must set forth: 

(1) the name and jurisdiction of formation or organization of each of the limited liability 
companies and other entities that are parties to the merger; 

(2) for each limited liability company that is to merge, the date its articles of organization 
were filed with the commission [secretary of state]; 

(3) that a plan of merger has been approved and signed by each pertid: ae company 
and other entity that is to merge; 

(4) the name and address of the he ak limited liability company or other surviving 
entity; 

(5) the effective date of the merger; 

(6) if a limited liability company is the surviving entity, such changes in its articles of or- 
ganization as are necessary by reason of the merger; 

(7) if a party to a merger is a foreign limited liability company, the jurisdiction and date 
of filing of its initial articles of organization and the date when its application for authority was 
filed with the commission [secretary of state] or, if an application has not been filed, a statement 
to that effect; and 

(8) if the surviving entity is not a limited liability company, an agreement that the surviv- 
ing entity may be served with process in this state in any action or proceeding for the enforcement 
of any liability or obligation of any limited liability company previously subject to suit in this state 
that is to merge, and for the enforcement, as provided in the Limited Liability Company Act, of the 
right of members of any limited liability company to receive payment for their interest against the 
surviving entity. 

B. Ifa foreign limited liability company is the surviving entity of a merger, it may not do business 
in this state until an application for that authority is filed with the commission [secretary of state]. 

C. The surviving limited liability company or other entity shall furnish a copy of the plan of 
merger, on request and without cost, to any member of any limited liability company or any person 
holding an interest in any other entity that is to merge. 

D. Articles of merger operate as an amendment to the limited liability company's articles of 
organization. 


History: 1978 Comp., § 53-19-62.1, enacted by Laws as provided by law, including the performance of the func- 


1995, ch. 213, § 11. tions of the former corporations bureau of the public reg- 
Bracketed material. — The bracketed material was ulation commission, and that except for Subsection D of 
inserted by the compiler and is not part of the law. 53-5-8 NMSA 1978, references to the "public regulation 
Laws 2013, ch. 75, § 9 provided that as of July 1, 2018, commission", "state corporation commission" or "commis- 
the secretary of state, pursuant to N.M. const., Art. 11, § sion" shall be construed to be references to the secretary 


19, shall assume responsibility for chartering corporations of state. See 8-4-7 NMSA 1978, 


53-19-62.2. Conversions and mergers; effect of merger. 


A. When a merger takes effect: 

(1) the separate existence of each limited liability company and other entity that is a party 
to the merger, other than the surviving entity, terminates; 

(2) all property owned by each of the limited liability companies and other entities that 
are party to the merger vests in the surviving entity; 

(3) all debts, liabilities and other obligations of each limited liability company and other 
entity that is party to the merger become the obligations of the surviving entity; 

(4) anaction or proceeding pending by or against a limited lability company or other 
party to a merger may be continued as if the merger had not occurred or the surviving entity may 
be sustained as a party to the action or proceeding; and 

(5) except as prohibited by other law, all the rights, privileges, immunities, powers and 
purposes of every limited liability company and other entity that is a party to a merger become 
vested in the surviving entity. 

B. The commission [secretary of state] is‘an agent for service of process in an action or proceed- 
ing against the surviving foreign entity to enforce an obligation of any party to a merger if the 
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surviving foreign entity fails to appoint or maintain an agent designated for service of process in 
this state or the agent for service of process ‘cannot with reasonable diligence be found at the des- 
ignated office. Upon receipt.of process, the commission [secretary of state] shall send a copy of the 
process by registered or certified mail, return receipt requested, to the surviving entity at the ad- 
dress set forth in the articles of merger. Service is effected under this subsection at the earliest of: 
(1) the date the company receives the process, notice or demand; 
(2) the date shown on the return receipt, if signed on behalf of the company; or 
(3) five days after its deposit in the mail, if mailed postpaid: and correctly addressed. 

C. Amember of the surviving limited liability company is liable for all obligations of a party to 
the merger for which the member was personally liable before the merger. 

D. Unless otherwise agreed, a merger of a limited liability company that is not the surviving 
entity in the merger does not require the limited liability company to wind up its business under 
the Limited Liability Company Act or to pay its liability and distribute its assets pursuant to the 
Limited Liability.Company Act. 

E. Articles of merger serve as articles of dissolution for a limited liability company that is not 
the surviving entity in the merger. 


History: 1978 Comp., § 53-19-62.2, enacted by Laws as provided by law, including the performance of the func- 


1995, ch, 213, § 12. tions of the former corporations bureau of the public reg- 
Bracketed material. — The bracketed material was - ulation commission, and that except for Subsection D of 
inserted by the compiler and is not part of the law. 53-5-8 NMSA 1978, references to the ' ‘public regulation 
Laws 2018, ch. 75, § 9 provided that as of July 1, 2013, commission ’,, "state corporation commission" or "commis- 
the secretary of state, pursuant to N.M. const., Art. 11, § sion" shall be construed to be references to the secretary 
19, shall assume responsibility for chartering corporations of state. See 8-4-7 NMSA 1978. 


SSG B, Conversion and mergers; non-exclusivity. 


Sections 53-19-59 through 53-19-62.2 NMSA 1978 do not preclude an entity from being con- 
verted or merged under other law. 


History: 1978 Comp., § 63-19-62.3, enacted by Laws 
1995, ch. 213, § 13. 


53-19-63. Filing, service and copying fees. 


The secretary of state shall charge and collect: 

A. for filing the original articles of breapizAtion and i issuing a certificate of organization, rea 
dollars ($50.00); 

B. for filing amended or restated afibiod of merger and issuing a certificate of amended or re- 
stated articles, fifty dollars ($50.00); 

C. for filing articles of merger, conversion or consolidation and issuing a certificate of consolida- 
tion, one hundred dollars ($100); 

D. for filing articles of dissolution or revocation of dissolution, twenty-five dollars ($25.00); 

E. for issuing a certificate for any purpose not otherwise specified, twenty-five dollars ($25.00); 

F. for furnishing written information on any limited Habjlity company, twenty-five dollars 
($25. 00); 

G. for providing from the secretary's records any document or - instrument, ten dollars ($10.00), 
and twenty-five dollars ($25.00) for certification. of documents or instruments; 

H. for accepting an application for reservation of a name or for filing a notice of the transfer of 
any name reservation, twenty dollars ($20.00); 

I. for filing a statement of change of address of registered office. or registered agent, or - both, 
twenty dollars ($20.00); 

J. for filing an agent's statement of change of address of registered agent, twenty dollars ($20.00); 

K. for issuing a registration to a foreign limited liability company, one hundred dollars ($100); 

L.. for filing an amendment of the registration of a fore\en limited BaEP Hy, company, fifty dol- 
lars ($50.00); and 
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53-19-66 


M. for filing an application for cancellation of registration of a foreign limited liability com- 
pany and issuing a certificate of cancellation, twenty-five dollars ($25.00). 


History: Laws 1998, ch, 280, § 63; 1995, ch. 218, § 14; 
2001, ch. 200, § 81; 2003, ch. 318, § 59; 2015, ch. 66, § 11. 

The 2015 amendment, effective July 1, 2015, autho- 
rized the secretary of state to charge and collect certain 
fees from corporations; in the introductory sentence of the 
section, changed "public regulation commission" to "sec- 
retary of state"; in Subsection A, after "organization,", de- 
leted "a fee of"; in Subsection B, after "restated articles", 
deleted "a fee of"; in Subsection C, after "consolidation", 
deleted "a fee of"; in Subsection: D, after "dissolution" de- 
leted "a fee of"; in Subsection E, after "specified", deleted 


"a fee of"; in Subsection F, after "company", deleted "a fee 


of"; in Subsection G, after "providing from the", deleted 
"eommission’s" and added. "secretary’s", after "instru- 
ment", deleted "a fee of one dollar ($1.00) per page, but 


in one case less than", and after "($10.00), and", deleted 


fee of"; in Subsection I,, after "both", deleted "a fee of", in 
Subsection J, after "registered agent’, deleted "for each af- 
fected limited liability company"; in Subsection K, after 
"liability company", deleted "a fee of"; in Subsection L, 
after "company", deleted "a fee of"; and i in Subsection M, 
after "cancellation", deleted "a fee of", 
~ The 2008 amendment, effective July 1, 2003, inserted 
"public regulation" near the beginning of the introductory 
paragraph; added Subsection J and redesignated former 
Subsections J to Las Subsections K to M. 

The 2001 amendment, effective July 1, 2001, inserted 
"conversion" in Subsection C, 

The 1995 amendment, effective June 16, 1995, in Sub- 


section G, substituted "a fee of one dollar ($1.00) per page, but 


in no case less than ten dollars ($10.00), and a fee of twenty- 
five dollars ($25,00)" for "a fee of one dollar ($1.00), plus one 


"a fee of"; in Subsection H, after "reservation", deleted "a dollar ($1.00) per page and one dollar ($1.00) per page". 


53-19-64. Execution by judicial act. 


Any person who is adversely affected by the failure or refusal of any person to execute or file any 
articles or other document to be filed pursuant to the Limited Liability Company Act may petition 
the court in the county where the registered office of the limited liability company is located or, 
if no such address is on file with the commission [secretary of state], in Santa Fe county, to direct 
the execution and filing of the articles or other document. If the court finds that it is proper for the 
articles or other document to be executed and filed and that there has been failure or refusal to 
execute and file such articles or other documents, it shall order the commission [secretary of state] 
to file the appropriate articles or other document. 


History: Laws 1993, ch. 280, § 64. 
Bracketed material, — The bracketed material was 
inserted by the compiler and is not part of the law. 


functions of the former corporations bureau of the public 
‘regulation commission, and that except for Subsection D 
of 53-5-8 NMSA 1978, references to the ‘public regulation 


Laws 2013, ch, 75, § 9 provided that.as of July 1, 2013, commission’, "state corporation commission" or "commis- 


the secretary of state, pursuant to N.M. const., Art. 11, 
§ 19, shall assume responsibility for chartering corpora- 


sion" shall be construed to be references to the secretary 
of state. See 8-4-7 NMSA 1978. 


tions as provided by law, including the performance of the 


53-19-65. Rules of construction. 


A.. Itis the policy of the Limited Liability Company Act to give maximum effect to the principle of 
freedom of contract and to the enforceability of operating agreements of limited liability companies. 

B. Unless displaced by particular provisions of the Limited Liability Company Act, the prin- 
ciples of law and equity supplement that act, including such bsinciples applicable to corporations 
and their owners. 

C. Rules that statutes in derogation of the common law are to be strictly construed shall have 
no application to the Limited Liability Company Act. 

D. The Limited Liability Company Act shall not be construed so as to impair the obligations of 
any contract existing when that act goes into effect nor affect any action or proceedings begun or 
rights accrued before that act takes effect. 


History: Laws 1993, ch. 280, § 65. set ' 


53-19-66. Powers of commission [secretary of state]. 


The commission [secretary of state] has the power and authority reasonably necessary to enable 
it to administer the Limited Liability Company Act efficiently and to perform the duties therein 
imposed upon it. 
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History: Laws 1998, ch. 280, § 66. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2013, ch. 75, § 9 provided that as of July 1, 2013, 
the secretary of state, pursuant to N.M. const., Art. 11, 
§ 19, shall assume responsibility for chartering corpora- 
tions as provided by law, including the performance of the 


‘CORPORATIONS 


53-19-67 


functions of the former corporations bureau of the public 
regulation commission, and that except for Subsection D 
of 53-5-8 NMSA 1978, references to the "public regulation 
commission", "state corporation commission" or "commis- 
sion” shall be construed to be references to the secretary 
of state, See 8-4-7 NMSA 1978. 


53-19-66.1. Administrative revocation. 


A limited liability company may be revoked by the commission [secretary of state] if: 

A. the limited liability company has failed for a period of thirty days to appoint and maintain 
a registered agent as required by the Limited Liability Company Act; or 

B._ the limited liability company has failed for a period of thirty days, after change of its regis- 
tered office or registered agent, to file in the office of the commission [secretary of state] a state- 
ment of the change as required by the Limited Liability Company Act. 


History: Laws 2001, ch. 200, § 74. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2018, ch. 75, § 9 provided that as of July 1, 2013, 
the secretary. of state, pursuant to N.M. const., Art. 11, 
§ 19, shall assume responsibility for chartering corpora- 
tions as provided by law, including the performance of the 
functions of the former corporations bureau of the public 


regulation commission, and that except for Subsection D 
of 53-5-8 NMSA 1978, references to the "public regulation 
commission”, "state corporation commission" or "commis- 
sion" shall be construed to be references to the secretary 
of state, See 8-4-7 NMSA 1978, 

Effective dates. — Laws 2001, ch. 200, § 101 made 


Laws 2001, ch. 200, § 74 effective July 1, 2001. 


(53-19-66.2. Reinstatement following administrative revocation. 


A. A limited liability company administratively revoked pursuant to the Limited Liability 
Company Act may apply to the commission [secretary of state] for reinstatement within two years 
after the effective date of revocation, The application must: 

(1) recite the name of the limited liability company and the effective date of its adminis- 


trative revocation; 


(2) state that the ground or arenas for revocation either did not exist or have been elimi- 


nated; and 


(3) state that the limited liability company's name satisfies the requirements of Sec- 


tion 53-19-3 NMSA 1978. 


B. Ifthe commission [secretary of state] determines that the application contains the informa- 


tion required by Subsection A of this section and that the information is correct, it shall cancel the 
certificate of revocation and prepare a certificate of reinstatement that recites its determination 
and the effective date of reinstatement, file the i! of the certificate and serve a copy on the 
limited liability company. 

C. When the reinstatement is effective, it relates back to and takes effect as of the effective 
date of the administrative revocation and the limited liability company resumes carrying on its 


business as if the administrative revocation had never occurred. 


History: Laws 2001, ch. 200, § 75. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2013, ch. 75, § 9 provided that as of July 1, 2013, 
the secretary of state, pursuant to N.M. const., Art. 11, 
§ 19, shall assume responsibility for chartering corpora- 
tions as provided by law, including the performance of the 
functions of the former corporations bureau of the public 


regulation commission, and that except for Subsection D 
of 53-5-8 NMSA 1978, references to the "public regulation 
commission", "state corporation commission" or "commis- 
sion" shall be construed to be references to the secretary 
of state. See 8-4-7 NMSA 1978. 
Effective dates. — Laws 2001, ch. 200, § 101 made 


Laws 2001, ch. 200, § 75 effective July 1, 2001. 


53-19-67. Appeal from commission [secretary of state]. 


If the commission [secretary of state] fails to approve any articles of organization, articles of 
amendment, articles of merger or consolidation or articles of dissolution or any other document 
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required or permitted by the Limited Liability Company Act to be approved by the commission 
[secretary of state] before it is filed in its office, it shall, within fifteen working days after the deliv- 
ery thereof to it, give written notice of its disapproval to the person delivering the same, specifying 
the reasons therefor. From the disapproval, the person may appeal to the district court pursuant 


to the provisions of Section 39-3-1.1 NMSA 1978. 


History: Laws 1993, ch. 280, § 67; 1998, ch. 55, § 50; 
1999, ch. 265, § 53. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2013, ch. 75, § 9 provided that as of July 1, 2013, 
the secretary of state, pursuant to N.M. const., Art. 11, 
§ 19, shall assume responsibility for chartering corpora- 
tions as provided by law, including the performance of the 
functions of the former corporations bureau of the pub- 
lic regulation commission, and that except for Subsection 
D of 53-5-8 NMSA 1978, references to the "public regu- 
lation commission", "state corporation commission" or 


"commission" shall be construed to be references to the 
secretary of state. See 8-4-7 NMSA 1978. 

Cross references, — For procedures governing ad- 
ministrative appeals to the district court, see Rule 1-074 
NMRA. 

The 1999 amendment, effective July 1, 1999, substi- 
tuted "Section 39-3-1,1" for "Section 12-8A-1" in the last 
sentence. 

The 1998 amendment, effective September 1, 1998, 
rewrote this section to the extent that a detailed compari- 
son is impracticable. 


53-19-68. Issuance of certificate of good standing and compliance. 


The commission [secretary of state] may issue a certificate of good standing and compliance for 
a limited liability company or foreign limited liability company registered to transact business in 
New Mexico. If the person requesting the issuance of any such certificate is the limited liability 
company which is the subject of the certificate, the commission [secretary of state] may require 


that all fees due at the time of the request be paid before such certificate is issued. 


History: Laws 1993, ch. 280, § 68. 

Bracketed material. os The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2013, ch. 75, § 9 provided that as of July 1, 2013, 
the secretary of state, pursuant to N.M. const., Art. 11, 
§ 19, shall assume responsibility for chartering corpora- 


functions of the former corporations bureau of the public 
regulation commission, and that except for Subsection D 
of 53-5-8 NMSA 1978, references to the "public regulation 
commission", "state corporation commission" or "commis- 
sion" shall be construed to be references to the secretary 


of state. See 8-4-7 NMSA 1978. 


tions as provided by law, including the performance of the 


53-19-69. Certificates and certified copies to be received in evidence. 


All certificates issued by the commission [secretary of state] in accordance with the provisions 
of the Limited Liability Company Act and all copies of documents filed in its office in accordance 
with the provisions of the Limited Liability Company Act, when certified by it, shall be taken and 
received in all courts, public offices and official bodies as prima facie evidence of the facts therein 
stated, and may be filed and recorded with the respective county clerks. A certificate by the com- 
mission [secretary of state] under its seal as to the existence or nonexistence of the facts relating 
to limited liability companies or foreign limited liability companies shall be taken and received in 
all courts, public offices and official bodies as prima facie evidence of the existence or nonexistence 
of the facts therein stated. 


History: Laws 1993, ch. 280, § 69. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2013, ch. 75, § 9 provided that as of July 1, 2013, 
the secretary of state, pursuant to N.M. const., Art. 11, 
§ 19, shall assume responsibility for chartering corpora- 
tions as provided by law, including the performance of the 


functions of the former corporations bureau of the public 
regulation commission, and that except for Subsection D 
of 53-5-8 NMSA 1978, references to the “public regulation 
commission", "state corporation commission" or "commis- 
sion" shall be construed to be references to the secretary 


of state. See 8-4-7 NMSA 1978. 


53-19-70. Forms furnished by the commission [secretary of state]. 


Forms for all documents to be filed in the office of the commission [secretary of state] may be 
furnished by the commission [secretary of state] on request therefor, but the use thereof, unless 
otherwise specifically prescribed by law, is not mandatory. 
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History: Laws 19983, ch. 280, § 70. functions of the former corporations bureau of the public 

Bracketed material. — The bracketed material was regulation commission, and that-except for Subsection D 
inserted by the compiler and is not part of the law. of 53-5-8 NMSA 1978, references to the "public regulation 

Laws 2018, ch. 75, § 9 provided ‘that as of July 1, 2013, commission", "state corporation commission" or "commis- 
the secretary of state, pursuant to N.M. const., Art. 11, sion" shall be construed to be references to the secretary 
§ 19, shall assume responsibility for chartering corpora- of state. See 8-4-7 NMSA 1978. 


tions as provided by law, including the performance of the 


53-19-71. Application to existing limited liability companies. 


The provisions of the Limited Liability Company Act apply to all existing foreign limited liabil- 
ity companies which have obtained a certificate of authority to transact business in New Mexico 
issued pursuant to provisions of the Business Corporation Act [Chapter 53, Articles 11 through 18 
NMSA 1978]. Any such limited liability company shall reapply for registration under the Limited 
Liability Company Act. The commission [secretary of state] shall have authority to revoke upon 
reasonable prior written notice any certificate of authority to transact’ business in New Mexico 
which was issued pursuant to provisions of the Business Corporation Act prior to the effective date 
of the Limited Liability Company Act. 


History: Laws 19983, ch, 280, § 71. functions of the former corporations bureau of the public 


Bracketed material. — The bracketed material was » regulation commission, and that except for Subsection D 
inserted by the compiler and is not part of the law. of 53-5-8 NMSA 1978, references to the "public regulation 

Laws 2013, ch. 75, § 9 provided that:as of July 1, 2013, commission’, "state corporation commission" or "commis- 
the secretary of state, pursuant to N.M. const., Art. 11, sion" shall be construed to be references to the’ secretary 
§ 19, shall assume responsibility for chartering corpora- of state, See 8-4-7 NMSA 1978. 


tions as provided by law, including the performance of the 


53-19-72. Application to foreign and interstate commerce. 


The provisions of the Limited Liability Company Act apply to commerce with foreign nations 
and among the several states only insofar as permitted under the provisions of the constitution of 
the United States. 


History: Laws 1993, ch. 280, § 72. 


53-19-73. Reservation of power. 


The legislature reserves power to amend, repeal or modify all or any part of the Limited Li- 
ability Company Act at any time and such changes shall be binding upon all limited liability 
companies and foreign limited liability companies subject to the provisions of the Limited Liability 
Company Act. 


History: Laws 1993, ch. 280, § 73. 


53-19-74. Commission's [secretary of state’s] Sigagh isha 
of records. | 


The commission [secretary of state] shall provide, pursuant to the provisions of the Public Re- 
cords Act [Chapter 14, Article 3 NMSA 1978], for the retention, storage Aa destruction, of any 
documents filed with the commission [secretary of state]. 


History: Laws 1993, ch. 280, § 74. functions of the former corporations bureau of the public 


Bracketed material. — The bracketed material was regulation commission, and that except for Subsection D 
inserted by the compiler and is not part of the law. of 53-5-8 NMSA 1978, references to the "public regulation 

Laws 2013, ch. 75, § 9 provided that as of July 1, 2013, commission", "state corporation commission" or "commis- 
the secretary of state, pursuant to N.M. const., Art, 11, sion" shall be construed to be references to the secretary 
§ 19, shall assume responsibility for chartering corpora- of state. See 8-4-7 NMSA 1978, 


tions as provided by law, including the performance of the 
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53-20-1 FOREIGN BUSINESS TRUST ADMINISTRATION 53-20-3 


ARTICLE 20 


Foreign Business Trust administration 


Sec. Sec. 
§3-20-1. Short title. 53-20-10. Registered office and registered agent; change; 
53-20-2. Definitions. resignation of registered agent. 
53-20-3. Certificate of authority; necessity to obtain to. . 53-20-11, Service of process. 
transact business; what constitutes not 53-20-12. Certificate of withdrawal; application and fil- 
transacting business. ing. 
53-20-4. Name of foreign business trust. 53-20-18. Certificate of withdrawal; i issuance, 
53-20-5, Prohibited change of name; penalties. 53-20-14, Certificate of authority; revocation; causes, 
§3-20-6. Application for certificate of authority. 53-20-15. Certificate of authority; revocation procedure. 
53-20-7. Issuance of certificate of authority. 53-20-16. Consequences of transacting business without 
53-20-8. Changes and amendments. authority. ; 
53-20-9. Registered office and registered agent; require- 53-20-17. Fees, 


ment of maintenance in state. 


53-20-1. Short title. 


Chapter 53, Article 20 NMSA 1978 may be cited as the "Foreign Business Trust Registration 
Act", 


History: Laws 2001, ch. 200, § 83; 2015, ch. 66, § 12. Registration Act from "Sections 84 through 100 of this 
‘The 2015 amendment, effective July 1, 2015, changed act" to "Chapter 58, Article 20 NMSA 1978". 
the statutory reference of the Foreign Business Trust 


53-20-2. Definitions. 


As used in the Foreign Business Trust Registration Act: 

A. "business trust" means an entity engaged in a trade or business then is created by a decla- 
ration of trust that transfers property to trustees, to be held and managed by them for the benefit 
of persons holding certificates representing the: beneficial interest in the trust estate and assets; 
and ) 
B. "foreign business trust" means a business trust formed under the laws of a state other than 
New Mexico. 


History: Laws 2001, ch. 200, § 84. Effective dates. — Laws 2001, ch. 200, § 101 made the 
Foreign Business Trust Registration Act. effective July 1, 
2001. 


53-20-3. Certificate of authority; necessity to obtain to transact 
business; what constitutes not transacting business. 


A.A foreign business trust shall not transact business in this state unless it first obtains a cer- 
tificate of authority from the public regulation commission [secretary of state]. A foreign business 
trust is not entitled to obtain a certificate of authority to transact a business in this state that it is 
not permitted to transact in the state or country in which it was created. 

B. The following activities do not constitute transacting business within the meaning of Sub- 
section A of this section: | 

(1) maintaining, defending or effecting the settlement of an action, suit or administrative 
or arbitration proceeding, or effecting the settlement of claims 0 or disputes; 

(2) maintaining bank accounts; 

(3) maintaining offices or agencies for the transfer, exchange and eracksaaatein of its securi- 
ties, or appointing and maintaining trustees or depositories with relation to its securities; 

(4) soliciting or procuring orders when the orders require acceptance outside of this state 
before becoming binding contracts; 


a 
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CORPORATIONS 


53-20-5 


(5) transacting business in interstate commerce; » 
(6) holding meetings of the board of trustees or holders of beneficial interest or carrying on 


other activities concerning internal affairs; 


(7) selling through independent contractors; 
(8) creating or procuring indebtedness, mortgages and security interests in real and Pers 


sonal property; 


(9) conducting an’ isolated transacting that is completed within a period of thirty days and 
not in the course of a number of repeated transactions of a similar nature; 
(10) securing or collecting debts or SHeOrcing mortgages and security interests in property 


securing the debts; or 


(11) owning without mote, real or personal property. 


History: Laws 2001, ch. 200, § 85. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law, 

Laws 2013, ch. 75, § 9 provided that as of July 1, 2013, 
the secretary of state, pursuant to N.M. const., Art. 11, 
§ 19, shall assume responsibility for chartering corpora- 
tions as provided by law, including the performance of the 
functions of the former corporations bureau of the public 


regulation commission, and that except for Subsection D 
of 53-5-8 NMSA 1978, references to the "public regulation 
commission’, "state corporation commission" or "commis- 
sion" shall be construed to be references to the secretary 
of state. See 8-4-7 NMSA 1978. 

Effective dates. — Laws 2001, ch. 200, § 101 made the 
Foreign Business Trust Registration Act effective July 1, 


2001. 


53-20-4. Name of foreign business trust. 


A. The name of a foreign business trist set forth in its certificate of trust:shall be distiieaish- 
able from the name shown in the records of the public regulation commission [secretary of state] 
of any corporation, limited partnership, limited liability company, investment trust or limited li- 
ability partnership reserved, registered, formed or organized under the, laws of New Mexico or 
qualified to do business or registered as a foreign corporation, foreign limited partnership, foreign 
limited liability company, foreign investment trust or foreign limited liability partnership in New 
Mexico; except that a foreign business trust may register under any name that is not distinguish- 
able from the name shown in the records of the commission [secretary of state] of a domestic or 
foreign corporation, limited partnership, limited liability company, investment trust or limited li- 
ability partnership reserved, registered, formed or organized under the laws of New Mexico if the 
foreign business trust has the written consent of the other entity to use the name and if the writ- 
ten consent is filed with the commission [secretary of state]. | 

B. The name of a foreign business trust set forth in its certificate of trust aay) contain the 
name of a beneficial owner, a trustee or any other person. 

C. The name of a foreign business trust set forth in its certificate of trust may contain the fol- 
lowing words: "company", "association", "club", "foundation", "fund", "institute", "society", "union", 
"syndicate", "limited" or "trust" or Ayes: of similar import. 

D. The exclusive right to the use of a name may be reserved by a foreign business trust in ac- 
cordance with the Business Corporation Act [Chapter 53, Articles 11 to 18 NMSA 1978]. 


History: Laws 2001, ch. 200, § 86. 


Bracketed material. — The bracketed material was . 


inserted by the compiler and is not part of the law. 

Laws 2013, ch. 75, § 9 provided that as of July 1, 2018, 
the secretary of state, pursuant to N.M. const., Art. 11, 
§ 19, shall assume responsibility for chartering corpora- 
tions as provided by law, including the performance of the 
functions of the former corporations bureau of the public 


regulation. commission, and that except for Subsection D 
of 53-5-8 NMSA 1978, references to the "public regulation 


commission ’, state corporation commission" or "commis- 
sion" shall be construed to be references to the secretary 


of state. See 8-4-7 NMSA 1978. 


Effective dates. — Laws 2001, ch. 200, § 101 made the 
Foreign Business Trust Registration Act effective July 1, 
2001, 


53-20-5. Prohibited change of name; penalties. 


If a foreign business trust authorized to transact business in this state changes its name to 
one under which a certificate of authority would not be granted to it on application therefor, the 
certificate of authority of the foreign business trust shall be suspended, and it shall not thereafter 
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53-20-6 


FOREIGN BUSINESS TRUST ADMINISTRATION 


53-20-7 


transact business in this state until it changes its name to a name that is available to it under the 
laws of this state and obtains a certificate of correction or amendment. 


History: Laws 2001, ch. 200, § 87. 


Effective dates. — Laws 2001, ch, 200, § 101 made the 
Foreign Business Trust Gepibtration Act effective July 1, 
2001. 


53-20-6. eee for certificate of authority. 


A. A foreign business trust, in order to obtain a certificate of wuthoriey to transact business in 
New Mexico, shall make application to the secretary of state. The application shall set forth: 
(1) the name of the foreign business trust and, if different, the name under which it pro- 


poses to transact business in'New Mexico; 
(2) the date of declaration of trust; 


(3) the address of the principal office of the foreign business trust in the state or country 


under the laws of which it is organized; 


(4) the address of the registered office of the foreign business trust in New. Mexico, the 
name of its registered agent in New Mexico at that address and an acceptance of the appointment 


signed by the agent appointed; and 


(5). .the purposes of the foreign business trust that it proposes to pursue in the transaction 


of business in New Mexico. 


B. The application shall be made on forms prescribed and furnished by the secretary of state or 
on forms containing substantially the same information as forms prescribed by the secretary and 
shall be executed by a person with authority to do so under the laws of the state or jurisdiction of 


its formation. 


C. A foreign business trust shall deliver with the completed application a certificate of good 
standing and compliance issued by. the appropriate official of the state or country having custody 
of trust records under'the laws of which the trust is created, that is current within thirty days and 
that, has not expired by the time of receipt by the secretary. 


History: Laws 2001, ch. 200, § 88; 2003, ch. 318,.8 60; 
2015, ch. 66, § 13. 

The 2015 amendment, effective July 1, 2015, re- 
quired foreign business trusts to file applications for a 


certificate of authority with the secretary of state; in the © 


introductory language of Subsection A, after "business 
in", deleted "this state" and added "New Mexico", and af- 
ter "application to the", deleted "public regulation, com- 
mission" and‘added "secretary of state"; in Paragraph (1) 
of Subsection A, after "business in", deleted "this state" 
and added:"New Mexico"; in Paragraph (4) of Subsection 
A, after "trust in", deleted "this state" and added "New 
Mexico", and after "agent in", deleted "this state" and 
added "New Mexico"; in Paragraph (5) of Subsection A, 


after "business in", deleted "this state" and added "New 
Mexico"; in Subsection B, after "furnished by the", deleted 
"public regulation commission" and added "secretary of 
state", and after "prescribed by the", deleted "commis- 
sion" and added "secretary"; and in Subsection C, after 
"certificate of’, deleted "existence, or a document of simi- 
lar import, duly authenticated by the secretary of state or 
other official having custody of trust records in the state 
or jurisdiction under whose law it is created" and added 
the remainder of the section. 

The 2003 amendment, effective July 1, 2003, inserted 
"or on forms containing substantially the same informa- 
tion as forms prescribed by the commission" following 
"public regulation commission" in Subsection B. 


53-20-7. Issuance of certificate of authority. 


A. Ifthe public regulation commission [secretary of state] finds that the application for a cer- 
tificate of authority meets the requirements of the Foreign Business Trust Registration Act and 


the requisite fees have been paid, it shall: 


(1) endorse on the original the word "filed" and the month, day and year of the filing; 
(2) file in,its office the original of the application; and 
(3) issue a certificate of authority to transact business in this state to which it shall affix 


a copy of the application. 


B. The certificate of authority, together with a copy of the application affixed to it, shall be 
returned by the public regulation commission [secretary of state] to the business trust or its rep- 


resentative. 


\ 
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53-20-8 


History: Laws 2001, ch. 200, § 89. 

Bracketed material, — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2013, ch. 75, § 9 provided that as of July 1, 2018, 
the secretary of state, pursuant to N.M. const., Art. 11, 
§ 19, shall assume responsibility for chartering corpora- 
tions as provided by law, including the performance of the 
functions of the former corporations bureau of the public 
regulation commission, and that except for Subsection D 
of 53-5-8 NMSA 1978, references to the "public regulation 
commission", "state corporation commission" or "commis- 
sion" shall be construed to be references to the secretary 
of state. See 8-4-7 NMSA 1978. 

Cross references. — For penalties imposed for failure 
to obtain a certificate of authority, see 53-20-16 NMSA 
1978. 


CORPORATIONS 


53-20-10 


Effective dates. — Laws 2001, ch. 200, § 101 made the 
Foreign Business Trust Registration Act effective July 1, 
2001. 

Temporary provisions. — Laws 2001, ch. 200, § 100 
delineated the rights of foreign business trusts transact- 
ing business in the state as of the effective date of the For- 
eign Business Trust Registration Act, July 1, 2001. 

Laws 2001, ch. 200, § 100(B) provided foreign business 
trusts existing and transacting business in New Mexico 
on July 1, 2001 a period of up to one year in which to fulfill 
the requirements to obtain a certificate of authority of the 
Foreign Business Trust Registration Act; while § 100(A) 
states that these foreign business trusts will be treated 
as having a certificate of authority during the period be- 
fore they obtain it. Starting July 1,’ 2002 all foreign busi- 
ness trusts must have a certificate of authority to transact 
business in New Mexico. 


53-20-8. Changes and amendments. 


If a statement in the application for certificate of authority of a foreign business trust was false 
when made or any arrangements or other facts described have changed, making the application 
inaccurate in any respect, the foreign business trust shall promptly file with the public regula- 
tion commission [secretary of state] a certificate, signed by an authorized person, correcting the 
statement, together with the fee required by Section 98 [99] [53-20-17 NMSA 1978] of the Foreign 


Business Trust Registration Act. 


History: Laws 2001, ch. 200, § 90. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2018, ch. 75, § 9 provided that as of July 1, 2013, 
the secretary of state, pursuant to N.M. const., Art. 11, 
§ 19, shall assume responsibility for chartering corpora- 
tions as provided by law, including the performance of the 
functions of the former corporations bureau of the public 


mo 


commission ’, state corporation commission" or "commis- 
sion" shall be construed to be references to the secretary 
of state. See 8-4-7 NMSA 1978. 

The reference to "Section 98" in this section appears to 
be misnumbered due to sections added and removed in 
the legislative process and not updated in this reference. 
The numbering should read "Section 99", 

Effective dates. — Laws 2001, ch. 200, § 101 made the 


regulation commission, and that except for Subsection D eu Business Trust Registration Act effective July 1, 
of 53-5-8 NMSA 1978, references to the "public regulation 2001. 


53-20-9. Registered office and registered agent; requirement of 
maintenance in state. 


A foreign business trust authorized to transact business in this state shall have and continu- 
ously maintain in this state: 

A, a registered office, which may be the same as its place of bidinesw in sthis state; and 

B. aregistered agent, which may be either an individual resident in this state whose business 
office is identical with the registered office, or a domestic or foreign corporation, limited part- 
nership, limited liability company, limited liability partnership or investment trust authorized to 
transact business in this state, having a business office identical with the registered office of the 
foreign business trust. 


History: Laws 2001, ch. 200, § 91. Effective dates. — Laws 2001, ch. 200, § 101 made the 


Foreign Business Trust Registration Act effective July 1, 
2001. 


53-20-10. Registered office and registered agent; change; resignation of 
registered agent. 


A. A foreign business trust authorized to transact business in this state may change its regis- 
tered office or change its registered agent, or both, upon filing with the public regulation commis- 
sion [secretary of state] a statement setting forth: 
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(1) the name of the foreign business trust; 

(2) the address of its registered office; 

(3) ifthe address of its registered office is changed, the address to which it is to be changed; 

(4) the name of the foreign business trust's registered agent; 

(5) ifits registered agent is changed, the name of the successor registered agent; 

(6) astatement that the address of its registered office and the address of the business of- 
fice of its registered agent, as changed, will be identical; and 

(7) that the change was authorized by resolution duly adopted by its trustees. 

B. The statement shall be executed by the foreign business trust by an authorized person and 
delivered to the public regulation commission [secretary of state]. If the commission [secretary of 
state] finds that the statement meets the requirements of this section, it shall file the statement, 
and, when filed, the change of address of the registered office or the appointment of the new reg- 
istered agent, or both, shall become effective. A registered agent of a foreign business trust may 
resign as registered agent by filing a written notice of resignation with the commission [secretary 
of state], and the commission [secretary of state] shall mail immediately a copy of the notice to the 
foreign business trust at its principal office in the state or country under the laws of which it is or- 
ganized. The appointment of the agent terminates upon the expiration of thirty days after receipt 
of the notice by the commission [secretary of state]. 

C. If aregistered agent changes the street address of the registered agent's business office, 
the registered agent may change the street address of the registered office of any foreign business 
trust for which the registered agent is the registered agent by notifying the foreign business trust 
in writing of the change and signing, either manually or in facsimile, and delivering to the public 
regulation commission [secretary of state] for filing a statement that complies with the require- 
ments of this section but need not be responsive to Paragraph (5) of Subsection A of this section 
and recites that the foreign business trust has been notified of the change. 


History: Laws 2001, ch. 200, § 92; 2003, ch. 318, § 61. regulation commission, and that except for Subsection D 
Bracketed material. — The bracketed material was of 53-5-8 NMSA 1978, references to the "public regulation 
inserted by the compiler and is not part of the law. commission", "state corporation commission" or "commis- 
Laws 2013, ch. 75, § 9 provided that as of July 1, 2013, sion" shall be construed to be references to the secretary 
the secretary of state, pursuant to N.M. const., Art. 11, of state. See 8-4-7 NMSA 1978. 
§ 19, shall assume responsibility for chartering corpora- The 2003 amendment, effective July 1, 2003, added 
tions as provided by law, including the performance of the Subsection C. 


functions of the former corporations bureau of the public 


53-20-11. Service of process. 


A. The registered agent appointed by a foreign business trust authorized to transact business 
in this state shall be an agent of the foreign business trust upon whom may be served any process, 
notice or demand required or permitted by law to be served upon the foreign business trust. 
B. A foreign business trust may be served by registered or certified mail, return receipt re- 
quested, addressed to a trustee of the foreign business trust at its principal office shown on its 
application for a certificate of authority if the foreign business trust: 
(1) has no registered agent or its registered agent:cannot be served with reasonable diligence; 
(2) has withdrawn from transacting business in New Mexico; or 
(3) has had its certificate of authority revoked. 
C. Service is perfected under Subsection B of this section.at the earliest of: 

(1) the date the foreign business trust receives the mail; 
(2) the date shown on the return receipt, if signed on behalf of the foreign business trust; or 
(3) five days after its deposit in the United States mail, if mailed postpaid and correctly 

addressed. 

D. This section does not prescribe the only means, or necessarily the required means, of serv- 
ing a foreign business trust described in Subsection B of this section. 


History: Laws 2001, ch. 200, § 93. Effective dates, — Laws 2001, ch. 200, § 101 made the 


Foreign Business Trust Registration Act effective July 1, 
2001. 
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53-20-12. Certificate of withdrawal; application and filing. 


A. A foreign business trust authorized to transact business.in this state may withdraw from 
this state upon obtaining from the public regulation commission [secretary of state] a certificate 
of withdrawal. To obtain the certificate, the foreign business trust shall deliver to the commission 
[secretary of state] an application for withdrawal. The application shall set forth: 

(1) the name of the foreign business and the state or country under the laws of which it is 
organized; 

(2). that the foreign business trust is not transacting business in this state; 

(3).. that the foreign business trust surrenders its authority to transact business in. this 
state; ; 
(4) that the foreign business trust revokes the authority of its registered agent in this 
state to accept service of process and consents that service of process in an action, suit or proceed- 
ing based on a cause of action arising in this state during the.time the foreign business trust was 
authorized to.transact business in this state may thereafter be made on the foreign business trust 
by service on the secretary of state; 

(5) an address to which the secretary of ir may ei a.copy of any process against the 
foreign business trust served on the secretary of state; 

(6) acommitment to notify the commission, [secretary of statel i in the future of any change 
in its mailing address; and 

(7) additional information necessary or appropriate to enable the commission |secretary 
of state] to determine,and assess any unpaid fees or taxes payable by the foreign business trust. 

B. The application for withdrawal shall be made, on forms prescribed and furnished by the 
public regulation commission [secretary of state] or on forms containing substantially the same 
information as forms prescribed by the.commission [secretary of state].and shall be executed by 
the trust by an authorized person, or if the foreign business trust is in the hands of a receiver or 
trustee, by the receiver or trustee. 


History: Laws 2001, ch. 200, § 94; 20038, ch. 318, § 62. commission”, "state corporation commission" or "commis- 

Bracketed material. — The bracketed material was sion" shall be construed to be references to the secretary 
inserted by the compiler and is not part ofthe law. of state. See 8-4-7 NMSA 1978. 

Laws 2013, ch. 75, § 9 provided that ‘as of July 1, 2013, The 2003 amendment, effective July 1, 2003, substi- 
the secretary of state, pursuant to N.M. const., Art. 11, tuted "an" for "any" following "of process in" in Paragraph 
§ 19, shall assume responsibility for chartering corpora- A(4) and inserted "or on forms containing substantially 
tions as provided by law, including the performance of the the same information as forms prescribed by the commis- 
functions of the former corporations bureau of the public sion" following "public regulation commission" in Subsec- 
regulation commission, and that except for Subsection D tion B. i i 


of 53-5-8 NMSA 1978, references to the "public regulation 


53-20-13. Certificate of withdrawal; issuance. | 


A. An application of a foreign business trust for withdrawal shall be delivers to the public 
regulation commission [secretary of state]. If the commission [secretary of state] finds that the 
application meets the requirements of the Foreign Business Trust Registration Act, when all fees 
and taxes prescribed by law have been paid it shall: * 

(1) endorse on the application the word "filed" and the month, day and pees of the filing; 
(2) file the application in its office; and 
(3) issue a certificate of withdrawal. 

B. The certificate of withdrawal, together with a copy of the application for withdrawal affixed 
thereto by the public regulation commission [secretary of state], shall be returned to the foreign 
business trust or its representative. Upon the issuance of the certificate of withdrawal, the ates 
ity of the foreign business trust to transact business i in this state shall cease. 


History: Laws 2001, ch. 200, § 95. § 19, shall assume responsibility for chartering corpora- 


Bracketed material. — The bracketed material was tions as provided by law, including the performance of the 

inserted by the compiler and is not part of the law. functions of the former.corporations bureau of the public 

Laws 2013, ch. 75, § 9 provided that as of July 1, 2013, regulation commission, and that except for Subsection D 

the secretary of state, pursuant to N.M. const., Art, 11, of 53-5-8 NMSA 1978, references to the "public regulation 
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53-20-14 


mow 


commission’, state corporation commission" or "commis- 
sion" shall ba construed to be references to the secretary 
of state, See 8-4-7 NMSA 1978. 


FOREIGN BUSINESS TRUST ADMINISTRATION 


53-20-16 


Effective dates. — Laws 2001, ch. 200, § 101 made the 
Foreign Business Trust Registration Act effective July 1, 
2001. 


58-20-14. Certificate of authority; revocation; causes. 


A. The certificate of authority of a foreign business trust to transact business in this state may 
“be revoked by the public regulation commission [secretary of state] pursuant to this section when: 
(1) the foreign business trust has failed to pay any fees prescribed by law when they be- 


come due and payable; 


(2) the foreign business trust has failed to appoint and maintain a rogintared agent in this 


state; 


(3) the foreign business trust has failed, after change of its registered office or registered 
agent, to file with the commission [secretary of state] a statement of the change as required by 


law; or 


(4) a misrepresentation has been made of any material matter in an application, report, 
affidavit or other document submitted by such foreign business trust pursuant to law. 
B. No certificate of authority of a foreign business trust shall be revoked by the public regula- 


tion commission [secretary of state] unless: 


(1) it has given the foreign business trust not less than sixty days' prior notice of revoca- 
tion by mail addressed to its registered office in this state; and 
(2) the foreign business trust prior to revocation fails to pay fees or taxes owed, file the 


tion. 


History: Laws 2001, ch. 200, § 96. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2013, ch. 75, § 9 provided that as of July 1, 2013, 
the secretary of state, pursuant to N.M. const., Art. it, 
§ 19, shall assume responsibility for chartering corpora- 
tions as provided by law, including the performance of the 
functions of the former corporations bureau of the public 


required statement of change of registered ot he or registered office or correct the misrepresenta- 


regulation commission, and that except for Subsection D 
of 53-5-8 NMSA 1978, references to the "public regulation 
commission", "state corporation commission" or "commis- 
sion" shall be construed to be references to the secretary 
of state. See 8-4-7 NMSA 1978, 

Effective dates. — Laws 2001, ch. 200, § 101 made the 
Foreign Business Trust Registration Act effective July 1, 
2001. 


53-20-15. Certificate of authority; revocation procedure. 


A. Upon revoking a certificate of authority of a foreign business trust, the public regulation 


commission [secretary of state] shall: 


(1) issue a certificate of revocation in duplicate; 
(2) file one of the certificates in its office; and 
(3) mail to the foreign business trust at its registered office in this state a notice of the 


revocation accompanied by the other certificate. 


B. Upon issuance of the certificate of revocation, the authority of the foreign business trust to 


transact business in this state ceases. 


History: Laws 2001, ch. 200, § 97. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2018, ch. 75, § 9 provided that as of July 1, 2013, 
the secretary of state, pursuant to N.M. const., Art. 11, 
§ 19, shall assume responsibility for chartering corpora- 
tions as provided by law, including the performance of the 
functions of the former corporations bureau of the public 


regulation commission, and that except for Subsection D 
of 53-5-8 NMSA 1978, references to the "public regulation 
commission’, "state corporation commission" or "commis- 
sion" shall be construed to be references to the secretary 
of state. See 8-4-7 NMSA 1978. 

Effective dates. — Laws 2001, ch. 200, § 101 made the 
Foreign Business Trust Registration Act effective July 1, 
2001. 


53-20-16. Consequences of transacting business without authority. 


A. A foreign business trust transacting business in this state without a certificate of authority 
may not maintain a proceeding in any court in this state until it obtains a certificate of authority. 
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B. The successor to a foreign business trust that transacted business in this state without:a 
certificate of authority and thé assignee of a cause of action arising out of that business may not 
maintain a proceeding based on that cause of action in any court in this state until the foreign 
business trust or its successor obtains a certificate of authority. 

C. A court may stay a proceeding commenced. by a foreign business trust, its successor or as- 
signee until it determines whether the foreign business trust or its successor requires a certificate 
of authority. If it so determines, the court may further stay a proceeding until the foreign business 
trust or its successor obtains a certificate. 

D. A foreign business trust is liable for a civil penalty of ten dollars ($10.00) for each day, but 
not to exceed a total of one thousand dollars ($1,000) for each year it transacts business in this 
state without a certificate of authority. The attorney general may enforce the civil liability imposed 
pursuant to this subsection. 

E. The failure of a foreign business trust to obtain‘a certificate of authority does not impair the 
validity of any contract or act of the foreign business trust or prevent it from defending any action, 
suit or proceeding in any. court of this state. 


History: Laws 2001, ch. 200, § 98. Effective dates. — Laws 2001, ch. 200, § 101 made the 
Foreign Business Trust Registration Act effective July 1, 
2001. , 


53-20-17. Fees. 


The secretary of state shall charge and collect from a foreign business trust for: 

A. filing a statement of change of address of registered office or change of registered agent, or 
both, twenty-five dollars ($25.00); 

B. filing an application of a foreign business trust for a certificate of authority to transact busi- 
ness in this state and issuing a certificate of authority, two hundred fifty dollars ($250); 

C.. filing an agent's statement of change of address of PeRISPhSY agent, twenty-five dollars 
($25.00); 

D. filing a certificate of correction or anendmeiit’ of a foreign biainieds trust authorized to 
transact business in this state, fifty dollars ($50.00); 

E. filing an application for withdrawal of a foreign business trust and i issuing a certificate of 
withdrawal, twenty-five dollars ($25.00); 

F. filing any other statement of a foreign business trust, twenty-five dollars ($25.00); 

G. for furnishing a copy of any document, instrument or paper relating to a foreign business 
trust, ten dollars ($10.00); and 

H. for furnishing a certified copy of any documents, instruments or papers relating to a foreign 
business trust, twenty-five dollars ($25.00). 


History: Laws 2001, ch. 200, § 99; 2003, ch. 318, $63; in Subsection G, after "furnishing a", deleted "certified", 
2015, ch. 66, § 14. after "foreign business trust,", déleted "one dollar ($1.00) 

The 2015 amendment, effective July 1, 2015, autho- per page and", after "($10.00)", deleted "for the certificate 
rized the secretary of state to charge and collect certain and affixing the seal thereto"; and added Subsection H. 
fees from foreign business trusts; in the introductory The 2003 amendment, effective July 1, 2003, added 
sentence of the section, changed "public regulation com- present Subsection C and redesignated Subsections: CtoF 
mission” to "secretary of state"; in Subsection C, .after as Subsections D to G. 


"registered agent’, deleted "for each affected corporation"; 
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CHAPTER 54 


Partnerships 


Art. 


1. Uniform Partnerships, 54-1-1 to 54-1-48 


1A, Uniform Partnerships, 54-1A-101 to 54-1A-1206 
2. Uniform Limited Partnerships, Repealed 

2A. Uniform Revised Limited Partnership Act, 54- 2A-101 to 54-2A-1206 
3. Foreign Limited Partnerships, Recompiled 


ARTICLE 1 


Uniform Partnerships 


Sec. 

54-1-1 to 54-1-46, Repealed. 

54-1-47, Insurance or financial responsibility of regis- 
tered limited liability partnerships. 


54-1-1 to 541-46, Repealed. 


Repeals. — Laws 1996, ch. 53, § 1004 repeals 54-1-1 
to 54-1-43 NMSA 1978, as enacted, by Laws 1947, ch. 37, 
§§ 1 to 48, and as amended by Laws 1967, ch. 76, § 1 and 
by Laws 1995, ch. 185, §§ 1 to 8, effective July 1, 1997. For 
provisions of former sections, see 1996 Replacement Pam- 
phlet. For present comparable provisions, see Chapter 54, 


Sec. 
54-1-48. Repealed. 


to registered limited liability partnerships, name of regis- 
tered limited liability partnership, and applicability of act 
to foreign and interstate commerce, effective July 1, 1997, 
For provisions of former sections, see 1996 Replacement 
Pamphlet. For present comparable provisions, see 54-1A- 
1101 NMSA 1978 et seq. 


Article 1A NMSA 1978. 
Laws 1997, ch. 76, § 23 repeals 54-1-44 to 54-1-46 NMSA 
1978, as enacted by Laws 1995, ch. 185, §§ 9 to 11, relating 


54-1-47. Insurance or financial responsibility of registered limited 
liability partnerships. 


A. A registered limited liability partnership shall carry at least five hundred thousand dollars 
($500,000) per occurrence and one million dollars ($1,000,000) in the aggregate per year of liabil- 
ity insurance, beyond the amount of any applicable deductible, covering the partnership for errors, 
omissions, negligence, wrongful acts, misconduct and malpractice for which the liability of part- 
ners is limited by Section 54-1A-306 NMSA 1978. Such an insurance policy may contain reason- 
able provisions with respect to policy periods, deductibles, territory, Palins, conditions, exclusions 
and other usual matters. 

B. Ifa registered limited liability partnership is in eeetant al nett! with the require- 
ments of Subsection A of this section, the requirements of this section shall not be admissible or 
in any way be made known to a jury in determining an issue of liability for or extent of the debt or 
obligation or damages in question. 

C. A registered limited liability partnership is considered to be in substantial denies with 
Subsection A of this section if the partnership provides an amount of funds equal to the amount of 
insurance required by that subsection specifically designated and segregated for the satisfaction of 
judgments against the partnership or its partners based on errors, omissions, negligence, wrongful 
acts, misconduct and malpractice for which liability is limited by Section 54-1A-306 NMSA 1978 
as follows: 

(1) a deposit in trust or bank escrow or cash, bank certificates of deposit or United States 
treasury obligations; or 
(2) a bank letter of credit or insurance company surety bond. 
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54-1-48 


History: 1978 Comp., § 54-1-47, enacted by Laws 
1995, ch, 185, § 12; 1998, ch. 31, § 1. 

The 1998 amendment, May 20, 1998, in Subsection 
A, inserted "and one million dollars ($1,000,000) in the 
aggregate per year", and substituted "54-1A-306" for 


54-1-48. Repealed. 


Repeals. — Laws 1997, ch. 76, § 23 repeals 54-1-48 
NMSA 1978, as enacted by Laws 1995, ch. 185, § 13, re- 
lating to registered limited liability partnership partner's 


PARTNERSHIPS 


54-1-48 


"54-1-15" in the first sentence; substituted "54-1A-306" for 
"54-1-15" near the end of Subsection C; and in Paragraph 
D(1), deleted "on January 1 of the second year following 
enactment of this section, and" preceding "on January 1" 
and "thereafter" following "of each year,", 


liability, effective July 1, 1997. For former section, see 
1996 Replacement Pamphlet. 


Sec. 


54-1A-101. 
54-1A-102. 
54-1A-103, 


54-1A-104. 
54-1A-105, 
54-1A-106, 
54-1A-107, 


54-1A-201, 
54-1A-202. 
54-1A-203. 
54-1A-204, 


ARTICLE 1A 


Uniform Partnerships 


Article 1. General Provisions. 


Definitions. 

Knowledge and notice, 

Effect of partnership agreement; nonwaiv- 
able provisions. 

Supplemental principles of law. 

Execution, filing and recording of statements. 

Governing law. 

Partnership subject to amendment or re- 
peal of the Uniform Partnership Act 
(1994). 


Article 2, Nature of Partnership. 


Partnership as entity. 

Formation of partnership. 

Partnership property. 

When property is partnership property. 


Article 3. Relations of Partners to Persons Dealing 


54-1A-301, 
54-1A-302, 
54-1A-303. 
54-1A-304, 
54-1A-305. 


54-1A-306. 
54-1A-307. 


54-1A-308. 


with Partnership. 


Partner agent of partnership. 

Transfer of partnership property. 

Statement of partnership authority. 

Statement of denial, 

Partnership liable for partner's s actionable 
conduct. 

Partner's liability. 

Actions by and against partnership and part- 
ners. 

Liability of purported partner, 


Article 4. Relations of Partners to Each Other and 


54-1A-401, 
54-1A-402, 
54-1A-403, 


54-1A-404. 
54-14-4065, 
54-1A-406. 


to Partnership. 


Partner's rights and duties. 

Distributions in kind. 

Partner's rights and duties with respect to 
information, 

General standards of partner's conduct, 

Actions by partnership and partners. 

Continuation of partnership beyond definite 
term or particular undertaking. 


Article 5. Transferees and Creditors of Partner, 
54-1A-501. Partner not co-owner of partnership prop- 


54-1A-502. 


54-1A-503. 
54-1A-504. 


erty. 


Partner's transferable interest in partner- 


ship. 
Transfer of partner's transferable interest. 
Partner's transferable interest subject to 
charging order. 


Sec, 


54-1A-601, 
54-1A-602, 


54-1A-603, 


Article 6. Partner's Dissociation. 


Events causing partner's dissociation. 

Partner's power to dissociate; wrongful dis- 
sociation, 

Effect of partner's dissociation. 


Article 7. Partner's Dissociation When Business 


54-1A-701. 
54-1A-702. 


54-1A-703, 


54+1A-704, 
54-1A-705, 


Not Wound Up. 


Purchase of dissociated partner's interest. 

Dissociated partner's power to bind and li- 
ability to partnership, 

Dissociated partner's liability to other per- 
sons, 

Statement of dissociation. 

Continued use of partnership name, 


Article 8. Winding Up Partnership 


54-1A-801, 
54-1A-802, 
54-1A-803. 
54-1A-804, 


54-1A-805. 
54-1A-806, 


54-1A-807, 


Business. 


Events causing dissolution and winding up of 
partnership business, 

Partnership continues after dissolution, 

Right to wind up partnership business. 

Partner's power to bind partnership after dis- 
solution. 

Statement of dissolution. 

Partner's liability to other partners after dis- 
solution. 

Settlement of accounts and contributions 
among partners. 


Article 9. Conversions and Mergers. 


54-1A-901, 
54-1A-902. 


54-1A-903. 


54-1A-904. 
54-1A-905. 
54-14-9086, 
54-1A-907, 
54-1A-908, 


Definitions. | 

Conversion of partnership to limited partner- 
ship. 

Conversion of limited partnership to partner- 
ship. 

Effect of conversion; entity unchanged. 

Merger of partnerships. 

Effect of merger. 

Statement of merger. 

Nonexclusive. 


Article 10. Conversion to Limited 


Partnership. 


54-1A-1001, Statement of qualification. 
54-1A-1002, Statement of qualification; 1 name. 
§4-1A-1008, Annual report. 

54-1A-1004, 54-1A-1005. Recompiled. 
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Sec. Sec. 
Article 11. Foreign Limited Partnership. Article 12. Miscellaneous Provisions. 

54-1A-1101. Law governing foreign limited liability part- 54-1A-1201. Uniformity of application and construction. 
nership, © "% 54-1A-1202.: Short title. A 4 

54-1A-1102. Statement of foreign qualification. 54-1A-1203. Savings clause. 

54-14-1103. Effect of failure to qualify. 54-1A-1204. Severability. 

§4-1A-1104. Activities not constituting transacting: busi- 54-1A-1205. Applicability. 
ness. 54-1A-1206. Filing fees. 


54-1A-1105. Action by attorney general. 


ARTICLE 1 
General Provisions. 


54-1A-101. Definitions. 


As used in the Uniform Partnership Act (1994) [54-1A-1202 NMSA 1978]: 

(1) "business" includes every trade, occupation and profession; 

(2) "debtor in bankruptcy" means a person who is the subject of: 

(i) an order for relief under Title 11 of the United States Code or a comparable order under 
a successor statute of general application; or 
(ii) a comparable order under federal, state or foreign law governing insolvency; 

(3) "distribution" means a transfer of money or other property from a partnership to a partner 
in the partner's capacity as a partner or to the partner's transferee; 

(4) "foreign limited liability partnership" means a partnership that is formed under laws other 
than the laws of this state and has the status of a limited liability partnership under those laws; 

(5) "limited liability partnership" means a partnership that has filed a statement of qualifica- 
tion under Section 54-1A-1001 NMSA 1978 and does not have a similar statement in effect in any 
other jurisdiction; | 

(6) "partnership" means an association of two or more persons to carry on as co-owners a busi- 
ness for profit formed under Section 54-1A-202 NMSA 1978, predecessor law, or comparable law of 
another jurisdiction, and includes a registered limited liability. partnership; 

(7). "partnership agreement" means the agreement, whether written, oral or implied, among 
the partners concerning the partnership, including amendments to the partnership agreement; 

.(8) "partnership at will" means a partnership in which the partners have not agreed to remain 
partners until the expiration of a definite term or the completion of a particular undertaking; 

(9) "partnership interest" or "partner's interest inthe partnership" means all of a partner's 
interests in the partnership, including the partner's transferable interest and all management 
and other rights; 

(10) -"person" means an individual, corporation, business trust, estate, trust, partnership, lim- 
ited liability company, association, joint venture, government, governmental subdivision, agency 
or instrumentality or any other legal or commercial entity; 

(11) "property" means all property, real, personal or mixed, tangible or intangible, or any inter- 
est therein; 

(12) "state" means a state of the United States, the District of Columbia, the commonwealth of 
Puerto Rico or any territory or insular possession subject to the jurisdiction of the United States; 

(13) "statement" means a statement of partnership authority under Section 54-1A-303 NMSA 
1978, a statement of denial under .Section 54-1A-304 NMSA 1978, a statement of dissociation 
under Section 54-1A-704 NMSA 1978, a statement of dissolution under Section 54-1A-805 NMSA 
1978, a statement of merger under Section 54-1A-907 NMSA 1978, a statement of qualification 
under Section 54-1A-1001 NMSA 1978, a statement of foreign qualification under Section 54-1A- 
1102 NMSA 1978 or an amendment or cancellation of any of the foregoing; and 

(14) "transfer" includes an assignment, conveyance, lease, mortgage, deed and encumbrance. 


History: Laws 1996, ch. 53, § 101; 1997, ch. 76, § 1. Paragraphs (5) to (10) as Paragraphs (6) to (11); in Para- 

The 1997 amendment, effective July 1,:1997, rewrote graph (6), substituted "Section 54-1A-202 NMSA 1978" 

Paragraph (4); added Paragraph (5); redesignated former for "Section 202"; deleted former. Paragraph (11), relating 
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54-1A-102 


to "registered limited liability partnerships"; and rewrote 
Paragraph (13). 


ANNOTATIONS 


Obligations joint and general. — Even though the 
Uniform Partnership Act makes»all partnership debts 
joint, except for two classes of debts not involved in this 
discussion, the former New Mexico law made all partner- 
ship obligations joint and general, 1953-54 Op: Att'y Gen, 
No. 5625. 

Partnership as entity. — The Uniform Partnership 
Act has adopted the theory that a partnership is not a le- 


gal entity separate and distinct from its membership ex-:. 


cept for such purposes as keeping partnership accounts, 
marshalling assets and conveyancing. 1957-58 Op. Att'y 


PARTNERSHIPS 


54-1A-103 


Law reviews. — For note, "Employment Discrimina- 
tion - Partnership Employment Decisions and a Forecast 
of Impact: Hishon v. King & Spalding," see 16 N.M.L. Rev. 
101 (1986). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 59A 
Am. Jur, 2d Partnership § let seq. 

Construction and application of expulsion provision in 
medical partnership agreement, 87 A.L.R.3d 328. 

Partnership or joint venture exclusion in contractor's or 
other similar comprehensive. general liability insurance 
policy, 57 A.L.R.4th 1155. 

Determination of citizenship of partnership, for pur- 
poses of diversity jurisdiction under 28 USCS § 1332(a), 
83 A.L.R. Fed. 136. 

68 C.J.S. Partnership § 1 et seq. 


Gen. No. 58-199. 


54-1A-102. Knowledge and notice. 


(a) A person knows a fact if the person has actual knowledge of it: 
(b) A person has notice of a fact w the person: 
(1) knows of it; 
(2) has received a notification of it; or 
(3) -has reason to know it exists from all of the facts known to the person at the time in 
question. 

(c) A person notifies or gives a notification 6 another by taking steps reasonably required to 
inform the other person in ordinary course, whether or not the other person learns of it. 

(d)) A person receives a notification when the notification: 

(1) comes to the person's attention; or 
(2) is duly delivered at the person's place of busikeed or at any other place held out by the 
person as a place for receiving communications. 

(e) Except as otherwise provided in Subsection (f), a person other than an individual kn Bive, 
has notice or receives a notification of a fact for purposes of a particular transaction when the 
individual conducting the transaction knows, has notice or receives a notification of the fact, or in 
any event when the fact would have been brought to the individual's attention, if the person had 
exercised reasonable diligence. The person exercises reasonable diligence if it maintains reason- 
able routines for communicating significant information to the individual conducting the transac- 
tion and there is reasonable compliance with the routines. Reasonable diligence does not require 
an individual acting for the person to communicate information unless the communication is part 
of the individual's regular duties or the individual has reason to know of the transaction and that 
the transaction would be materially affected by the information. 

(f) A partner's knowledge, notice or receipt of a notification of a fact relating to the partnership 
is effective immediately as knowledge by, notice to or receipt of a notification by the partnership, 
except in the case of a fraud on the partnership committed by or with the consent of that partner. 


' 


Effective dates. — Laws 1996, ch. 53, §.1007 makes 
the Uniform Partnership Act (1994) effective: ‘on July 1, 
1997. 


History: Laws 1996, ch. 53, § 102. 


54-1A-103. Effect of partnership agreement; nonwaivable provisions. 


(a). Except as otherwise provided in Subsection (b) of this section, relations among the partners 
and between the partners and the partnership are governed by the partnership agreement. To the 
extent the partnership agreement does not otherwise provide, the Uniform Partnership Act (1994) 
[54-1A-101 to 54-1A-1206 NMSA 1978] governs relations among the partners and between the 
partners and the partnership. 

(b) The partnership agreement may not: 

(1) vary the rights and duties under Section 54-1A-105 NMSA 1978, except to eliminate 
the duty to provide copies of statements to all of the partners; 
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(2) unreasonably restrict the right of access to books “its records under Section 54-1A-403(b) 
NMSA 1978; 

(3) eliminate the duty of loyalty under Section 54-1A-404(b) or 5A. 1A-603(b)(3) NMSA 
1978, but: 

(i) the partnership agreement may identify specific types or categories of activities 
that do not violate the duty of loyalty, if not manifestly unreasonable; or 

(ii) all of the partners or a number or percentage specified in the partnership agree- 
ment may authorize or ratify, after full disclosure of all material facts, a specific act or transaction 
that would violate the duty of loyalty; 

(4) unreasonably reduce the duty of care under Section 54-1A-404(c) or 54-1A-608(b)(3) 
NMSA 1978; 

(5) eliminate the obligation of good faith and fair dealing under Section 54-1A-404(d) 
NMSA 1978, but the partnership agreemént may prescribe the standards by which the perfor- 
mance of the obligation is to be measured, if the standards are not manifestly unreasonable; 

(6) vary the power to dissociate as a partner under Section 54-1A-602(a) NMSA 1978, ex- 
cept to require the notice under Section 54-1A-601(1) NMSA 1978 to be in writing; 

(7) vary the right of a court to expel a partner in the events specified in Section 54-1A- 
601(5) NMSA 1978; 

(8) vary the requirement to wind up the partnership business in cases specified in Sec- 
tion 54-1A-801(4), (5) or (6) NMSA 1978; 

(9) vary the law applicable to a limited liability partnership under Section 54-1A-106(b) 
NMSA 1978; or 

(10) restrict rights of third parties under the Uniform Partnership Act (1994). 


History: Laws 1996, ch. 53, § 103; 1997, ch. 76, § 2. throughout, added Paragraph (9) and made a related sty- 
The 1997 amendment, effective July 1, 1997, inserted listic change, and redesignated former Paragraph (9) as 
"of this section" in the first sentence in Subsection (a); and, Paragraph (10). 


in Subsection (b), made section reference substitutions 


54-1A-104. Supplemental principles of law. 


(a) Unless displaced by particular provisions of the Uniform Partnership Act (1994) [54-1A- 
1202 NMSA 1978], the principles of law and equity supplement that act. 

(b) If an obligation to pay interest arises under the Uniform Partnership Act (1994) and the 
rate is not specified, the rate is that specified in Section 56-8-4 NMSA 1978. 


History: Laws 1996, ch. 53, § 104. Effective dates. — Laws 1996, ch. 53, § 1007 makes 
the Uniform Partnership Act (1994) effective on July 1, 
1997, 


54-1A-105. Execution, filing and recording of statements. 


(a) A statement may be filed in the office of the secretary of state. A certified copy of a state- 
ment that is filed in an office in another state may be filed in the office of the secretary of state. 
Hither filing has the effect provided in the Uniform Partnership Act (1994) [54-1A-1202 NMSA 
1978] with respect to partnership property located in or transactions that occur in this state. 

(b) Acertified copy of a statement that has been filed in the office of the secretary of state and 
recorded in the office for recording transfers of real property has the effect. provided for recorded 
statements in the Uniform Partnership Act (1994). A recorded statement that is not a certified 
copy of a statement filed in the office of the secretary of state does not have the effect provided for 
recorded statements in that act. | | 

(c) Astatement filed by a partnership must be executed by at. least two partners. Other state- 
ments must be executed by a partner or other person authorized by the Uniform Partnership 
Act (1994). An individual who executes a statement as, or on behalf of, a partner or other person 
named as a partner in a statement shall personally declare under penalty of perjury that the con- 
tents of the statement are accurate. 
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(d) A person authorized by the Uniform Partnership Act (1994) to file a statement may amend 
or cancel the statement by filing an amendment or cancellation that names the partnership, iden- 
tifies the statement and states'the substance of the amendment or cancellation. 

(e) A person who files a statement pursuant to this section shall promptly send a copy of the 
statement to every nonfiling partner and to any other person named as a partner in the statement. 
Failure to send a copy of a statement to a partner or other penn does not limit the effectiveness 
of the statement as to a person not a partner, 

(f) The secretary of state may collect a fee for filing or birtividing a cantiged copy of a statement; 
The officer responsible for recording transfers of real property may collect a fee:for recording a 
statement. ; 


History: Laws 1996, ch. 53, § 105. Effective dates. — Laws 1996, ch. 58, § 1007 makes 
the Uniform Partnership Act (1994) effective on July 1, 
1997, 


54-1A-106. Governing law. 


(a) Except as otherwise provided in Subsection (b) of this section, the law of the jurisdiction in 
which a partnership has its chief executive office governs the relations among the partners and 
the partnership. . | 

(b) The law of this state governs relations among the partners and between the partners and 
the partnership and the liability of partners for an obligation of a limited liability partnership. 


History: Laws 1996, ch. 53, § 106; 1997, ch. 76, § 3. relations", added the Subsection (a) designation and, in 


The 1997 amendment, effective July 1, 1997, substi- Subsection (a), added the exception at the beginning, and 
tuted the section heading for "Law governing internal added Subsection (b). 


54-1A-107. Partnership subject to amendment or repeal of the Uniform 
Partnership Act (1994). 


A partnership governed by the Uniform Bactieshin Act (1994) [54- 1A-1202 NMSA 1978] i 
subject to any amendment to or repeal of that act. 


History: Laws 1996, ch. 53, § 107. Effective dates. — Laws 1996, ch, 53, § 1007 makes the 
Uniform Partnership Act (1994) effective on July.1, 1997. 


ARTICLE 2 
Nature of Partnership. 


54-1A-201. Partnership as entity. 


(a) A partnership is.an entity distinct from its partners. 
(b) A limited liability partnership continues to be the same entity that existed berare the filing 
of a statement of qualification under Section 54-1A-1001 NMSA 1978. 


History: Laws 1996, ch. 53, § 201; 1997, ch. 76, § 4. : ca representations, Gilbert v. Howard, 1958-NMSC-069, 


The 1997 amendment, effective July 1, 1997, added 64 N.M. 200, 326 P.2d 1085, 
the Subsection (a) designation and added Subsection (b). Actions in and of themselves or when considered cumu- 


latively as establishing a pattern of conduct must show a 


ANN OTATIONS representation of an association of two or more persons to 
Partnership by estoppel. — Before an individual carry on as co-owners a business for profit, as that is the 
can be held a partner by estoppel and thus subject to the statutory definition of a partnership. Gilbert v. Howard, 
unique liabilities of the partnership relationship, the sum / 1958-N MSC-069, 64 N.M. 200, 326 P.2d 1085. ’ 
total of the acts must be that there was a relationship of _ Partnership as entity, modern tendency. — While 
some sort between the individuals which shows a repre- 4 Partnership at common law was not considered a dis- 
sentation of the essential elements of a partnership rela- tinet entity from the partners composing it, the mod- 
tionship. Isolated acts and statements may be treated as ern tendency is the other way, i.e., to treat a partner- 


ship as an entity distinct from and independent of the 
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individuals composing it. Loucks vu Albuquerque Nat'l of Impact: Hishon v. King & Spalding," see 16 N.M.L. Rev. 
Bank, 1966-NMSC-176,76.N.M. 735, 418 P.2d 191. 101 (1986). 
Right to sue and be sued: — A partnership is a dis- Am. Jur, 2d, A.L.R. and CwJ.S. pateveninen — 59A 
tinct legal entity to the extent that it may sue or be sued Am, Jur. 2d Partnership § 2 et seq: 
in the partnership name, Salswedel v. Enerpharm, Ltd., Validity of partnership agreement between husband 
1988-NMCA-089, 107 N.M. 728, 764 P.2d 499, and wife, 20 A.L.R. 1364, 157 A.L.R. 652. 
Partnership treated’ as customer. — Pursuant to Partnership as permissible basis of Glasaifiaation for 
Section 55-1-201 NMSA 1978, a partnership may be a cus- purposes of license or privilege tax, 106 A.L.R. 662. 
tomer to whom the bank ‘is required to. respond in dam- Lease or tenancy agreement as creating partnership re- 
ages for any wrongful dishonor. Loucks v. Albuquerque lationship between lessor and lessee, 131 A.L.R. 508. 
Nat'l Bank, 1966-NMSC-176, 76 N.M. 735, 418 P.2d 191, Partnership as distinguished from employment, 137 
Residence requirements for partners, — Under New A.L.R. 6 
Mexico law, a partnership may not have a residence sepa- What creates partnership relation between cotenants of 
rate and distinct-from that of its partners, If all the partners property, 150 A.L.R, 1003. 
of a.partnership organized under New Mexico law and do- Residence of partnership for purposes of statutes autho- 
ing business within this state reside without the state, such rizing attachment or garnishment on ground of nonresi- 
partnership cannot qualify for an agent's license to conduct dence, 9 A.L.R.2d 471. 
an insurance business in New Mexico, If; however, one or Delay as defense in action for accounting patween joint 
more of the partners reside within the state then such a adventurers, 13 A.L.R.2d 765. 
partnership meets all the residence requirements found in Corporation's power to enter into partnership or joint 
Section 59-5-20 NMSA 1978 (now see Section 59A-12-12 venture, 60 A.L.R.2d 917, 
NMSA 1978). 1957-58 Op. Att'y Gen. No,.58-199, Mining grubstake:contracts, 70 A.L.R.2d 904. 


Law reviews. — For note, "Employment Discrimina- 68 C.J.S. Partnership § 1 et seq. 
tion - Partnership Employment Decisions and a Forecast 


54-1A-202. Formation of partnership. 


(a) Except as otherwise provided in Subsection (b), the association of two or more persons to 
carry on as co-owners a business for profit forms a partnership, whether or not the persons intend 
to form a partnership. 

(b) An association formed under a statute other than the Uniform Partnership Act (1994) [54- 
1A-101 to 54-1A-1206 NMSA 1978], a predecessor statute or a comparable statute of another juris- 
_ diction is not a partnership under that act. | 

(c) In determining whether a partnership is formed, the following rules apply: 

(1) joint tenancy, tenancy in common, tenancy by the entireties, joint property, common 
property or part ownership does not by itself establish a partnership, even if the co-owners share 
profits made by the use of the property; 

(2) the sharing of gross returns does not by itself establish a ae eee even if the per- 
sons sharing them have a joint or common nright or interest in property from which the returns are 
derived; and 

(3) aperson who receives a share of the profits of a business is presumed to be a partner in 
the business, unless the profits were received in payment: 

(i) - of a debt by installments or otherwise; 

(ii) for services as an independent contractor or of wages or other compensation 
to an employee; 

. (ili) of rent; 

(iv) of an annuity or other retirement or health benefit to a beneficiary, represen- 
tative or designee of a deceased or retired partner; 

(v) of interest or other charge on a loan, even if the amount of payment varies 
with the profits of the business, including a direct or indirect present or future ownership of the 
collateral, or rights to income, proceeds or increase in value derived from the collateral; or 
(vi) for the sale of the goodwill of a business or other property by installments or 


otherwise. 
History: Laws 1996, ch. 53, § 202. general partners without any written articles of partner- 
hip. Texas Co..v. Dickson, 1935-NMSC-058, 39 N.M. 371, 
ANNOTATIONS Grea tadto wip tte oe 


Lease as partnership agreement. — A contract, 
whereby one leased to another a mill on agreement of 
other to conduct business, hire and pay employees, keep 
mill in repair, furnish accounts of receipts and expendi- 
tures and pay to lessor one-half of the net receipts, the 


Articles of partnership necessary. — Under former 
law, when a truck operator and a service station opera- 
tor applied to gasoline company for credit to be given the 
latter, and were told such credit, could be given only if 
they were partners, to which they agreed, they were not 
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stock on hand at the termination of the lease to be the 
property of the lessor, who was to pay the lessee one- 
half of its value, was.a partnership agreement. Willey v. 
Renner, 1896-NMSC-027, 8 N.M. 641, 45 P. 1132. 

Name of one of the partners may be used as a firm 
name, and parol evidence may be admitted to show that 
the name of a party, mentioned as grantee in a deed, is a 
partnership name. De Cordova v, Korte, 1895-NMSC-005, 
7 N.M. 678, 41 P. 526, aff'd sum nom. Naeglin v. De Cor- 
doba, 171 U.S. 638, 19S. Ct, 35, 43 L. Ed. 315 (1898). 

Pattern of conduct sufficient to show partnership. 
— A pattern of conduct, such as the sharing of profits and 
expenses of the business, filing of partnership tax forms, 
previous execution of contracts on behalf of the partner- 
ship and control of a partnership bank account will suffice 
to show the creation of a partnership relationship even 
in the absence of a written agreement. Dotson v. Grice, 
1982-NMSC-072, 98 N.M. 207, 647 P.2d 409. 

Pattern of conduct indicated that partnership 
relationship never existed. Armstrong v. Reynolds, 
1985-NMSC-007, 102 N.M. 261, 694 P.2d 517. 

Acts, circumstances indicating partnership. — 
Had the parties to the contract not treated it as constitut- 
ing a partnership agreement, it might have been at most 
a brokerage agreement, but all of the acts of the parties, 
and circumstances in evidence, from the time of mak- 
ing the contract until the conclusion of the sale, plainly 
showed that the parties all recognized that a partner- 
ship existed between them, by virtue of the contract, and 
treated each other accordingly. Fraser v. State Sav. Bank, 
1913-NMSC-086, 18 N.M. 340, 137 P, 592. 


54-1A-203. Partnership property. 


PARTNERSHIPS 


54-1A-204 


Receipt by a person of a share of profits in a business 
is prima facie evidence of the existence of a partnership. 
Vaughan v. Wolfe, 1969-NMSC-019, 80 N.M. 141, 452 P.2d 
4752 4 

Evidence was sufficient to establish existence of part- 
nership where party denying relationship had knowledge 
of filing of partnership income tax returns, claimed loss 
attributable to partnership on personal income tax return, 
signed documents executed on behalf of partnership and 
exercised some control over company bank account. Good- 
pasture Grain & Milling Co. v. Buck, 1967-NMSC-072, 77 
N.M. 609, 426 P.2d 586. 

Sharing of profits element applicable to joint ven- 
tures. — Although Subsection D (now Subsection C(3)) 
of Section 54-1-7 NMSA 1978 to partnerships, it was re- 
lated equally applicable to a joint venture, since the lat- 
ter is generally considered to be a partnership for a single 
transaction. Hansler v. Bass, 1987-NMCA-106, 106 N.M. 
382, 743 P.2d 1031, cert. denied, 106 N.M. 375, 743 P.2d 
634. 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 15A 
Am. Jur. 2d Community Property § 4; 59A Am. Jur. 2d 
Partnership § 142 et seq. 

Lease or tenancy agreement as creating partnership re- 
lationship between lessor and lessee, 131 A.L.R. 508. 

Partnership as distinguished from employment (where 
rights of parties inter se or their. privies are concerned), 
137 A.L.R. 6 

What creates partnership relation between cotenants of 
property, 150 A.L.R. 1003. 

Salaries of partners, contract as to, 66 A.L.R.2d.1028. 

68 C.J.S. Partnership § 1. 


Property acquired by a partnership is property of the partnership and not of the partners indi- 


vidually. 


History: Laws 1996, ch. 53, § 203. 
ANNOTATIONS 


Oral partnership agreement involving land is en- 
forceable. Citizens Bank v. Williams, 1981-NMSC-059, 
96 N.M. 373, 630 P.2d 1228. 

Property found to be partnership asset. — When 
two brothers equally were engaged in maintaining a 
business, and they likewise were engaged equally in re- 
tiring the indebtedness on properties ostensibly pur- 
chased for the partnership, but held in only one brother's 
name, the jury was entitled to conclude that the proper- 
ties were an asset of the partnership. Bassett v. Bassett, 
1990-NMSC-070, 110 N.M. 559, 798 P.2d 160. 

Am. Jur. 2d, A.L.R. and C. J.S. references. — 59A 
Am. Jur. 2d Partnership § 329 et seq. 


Partition of partnership real property, 77 A.L.R. 300. 

Powers, duties and accounting responsibilities of man- 
aging partner of mining partnership, 24 A.L.R.2d 1359, 

Lessee interest of individual as becoming partnership 
asset of firm subsequently formed, 37 A.L.R.2d 1076. 

When real estate owned by partner before formation of 
partnership will be deemed to, have become assets of the 
firm, 45 A.L.R.2d 1009. 

Meaning and coverage of "book value" in partnership 
agreement in determining value of partner's interest, 47 
A.L.R.2d 1425. 

Civil liability of one partner to another or to the part- 
nership based on partner's personal purchase of part- 
nership property during existence of partnership, 37 
A.L.R.4th 494. 

68 C.J.S. Partnership § 69 et seq. 


54-1A-204, When property is partnership property. 


(a) Property is partnership property if acquired in the name of: 


(1) the partnership; or 


(2) one or more partners with an indication in the instrument transferring title to the 
property of the person's capacity as a partner or of the existence of a partnership but without an 


indication of the name of the partnership. 


(b) Property is acquired in the name of the partnership by a transfer to: 


(1) the partnership in its name; or 


(2) one or more partners in their capacity as partners in the partnership: if the name of 
the partnership is indicated in the instrument transferring title to the property. 
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(c) Property is presumed to be partnership property if purchased with partnership assets, even 
if not acquired in the name of the partnership or of one or more partners with an indication in the 
instrument transferring title to the property of the person's capacity as a partner or of the exis- 
tence of a partnership. . 

(d) Property acquired in the name of one or more of the partners, without an indication in the 
instrument transferring title to therproperty of the person's capacity as a partner or of the exis- 
tence of a partnership and without use of partnership assets, is presumed to be separate property, 
even if used for partnership purposes. 


History: Laws 1996, ch. 53, § 204. 


ARTICLE 3 
Relations of Partners to Persons Dealing with Parinerabip: 


54-1A-301. Partner agent of partnership. 


Subject to the effect of a statement of partnership authority under Section 303 [54-1A-303 
NMSA 1978]: 

(1) each partner is an agent of the partnership for the purpose of its business. An act of a 
partner, including the execution of an instrument in the partnership name, for apparently carry- 
ing on in the ordinary course the partnership business or business of the kind carried on by the 
partnership binds the partnership, unless the partner had no authority to act for the partnership 
in the particular matter and the person with whom the partner was dealing knew or had received 
a notification that the partner lacked authority; and 

(2) an act of a partner which is not apparently for carrying on in the ordinary course the part- 
nership business or business of the kind carried on by the partnership binds the partnership only 
if the act was authorized by the other partners. 


History: Laws 1996, ch. 53, § 301. Partnership bound by land purchase agree- 
OTATIONS ment. — When a partner, authorized to act for the 


partnership, enters into a purchase agreement for land, 

Partner not to bring partnership suit alone. — Al- and the partner acted on the partnership's account in 
though a partner is a general agent of the partnership, a the usual way, even though the partner's actions in this 
partner may not sue alone on a cause of action belonging 


particular transaction were without the consent’ of one 
to a partnership; instead, the action must be brought in of the other partners, the partnership is bound by the 
the names of all the partners. Daniels Ins., Inc. v. Daon 


agreement. Dotson v. Grice, 1982-NMSC-072, 98 N.M. 


Corp., 1987-NMCA-110, 106 N.M. 328, 742 P.2d 540. 207, 647 P.2d 409. ioon 
Individual partner settling claim not usual to Conversion of partnership property dismissed 
the business. — While a partner acting within his with prejudice. — When a partner sought possession 
or her actual authority may execute a valid release of of certain disputed property, purchased by the partner- 
a partnership claim, it is questionable whether there ship, without the consent of the partners and for other 
could be implied actual authority or apparent authority than partnership purposes, that partner's conversion 
for a partner to settle any part of a partnership claim claim against the seller, seeking individual damages, was 
that was not usual to the business. Of course, an indi- properly dismissed with prejudice, Stephen v, Phillips, 
vidual partner may release personal claims based upon 1984-NMCA-098, 101 N.M. 790, 689 P.2d 989. 
damage to personal property and interests. First Nat'l Law reviews. — For note, "Commercial Law - The New 
Bank v. Sanchez, 1991-NMSO-065, 112 -N.M. 317,/815 Mexico Supreme Court Answers a Moot Question of Part- 
P.2d 613. nership Law: First National Bank in’Albuquerque v. San- 
Partnership as customer of bank. — The relation- chez," see 23 N.M.L. Rev. 251(1993). 
ship between a bank and its depositor is a contractual re- For comment on Loucks v. Albuquerque Nat'l Bank, 76 
lationship of debtor and creditor and a partnership can Naan 418 P.2d 191 (1966), see 8 Nat. Resources J. 169 
enter into the contractual relationship of debtor and cred- ; 
itor, as a customer of the bank, in accordance with the ex- Am, Jur, 2d, A.L.R. and C.J.S. references. — 6 Am. 


press provisions of the Uniform Commercial Code. Loucks Jur, 2d Assignment for Benefit of Creditors § 13; 59A Am. 


v. Albuquerque Nat'l Bank, 1966-NMSC-176, 76 N.M. 735, Jur.2d Partnership § 247 et seq. 
418 P.2d 191. Personal liability to other party to contract of member 
No note liability. — The partnership is not liable ona |: eae Rae without authority, attempts to bind a firm, 4 


note executed by one partner in an individual's name, even ; f +1 of busi P 
though the note execution was for partnership purposes. Power of partner to dispose of good will of business, 


Alb Nat'l B 1966- 6, 76 A.L.R. 1182, 
M736, ta ao aes ME te mee Authority of member of farming partnership to execute 


negotiable paper, 9 A.L.R. 372. 
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Power of partner to bind firm by bonus agreement, 49 
A.L.R, 1315. 

Right of one who accepts firm assets or obligation upon 
account of an individual indebtedness of, or transaction 
with, a partner, 50 A.L.R, 432. 

Admission of partner as to past transactions or events 
as evidence against firm or other partner, 73 A.L.R. 447. 

Discharge or settlement by, or payment to, one partner 
as affecting rights of others, 142,A.L.R. 371. 


PARTNERSHIPS 


54-1A-303 


Agency conferred upon partner as affected by dissolu- 


‘tion of partnership, 170 A.L.R. 512. 


Duty of former partner, acquiring property occupied by 
partnership business, to renew lease, 4 A.L.R.2d 102. 

Powers and duties of managing partner of mining part- 
nership, 24 A.L.R.2d-1859, 

Authority of agent to borrow money for principal, 55 
A.L.R.2d 1215. 

68 C.J.S. Partnership §§ 136, 139. - 


54-1A-302. Transfer of partnership property. 


(a) Partnership property may be transferred as follows: 

(1) subject to the effect of a statement of partnership authority under Section 303 [54-1A- 
303 NMSA 1978], partnership property held in the name of the partnership may be transferred by 
an instrument of transfer executed by a partner in the partnership name; 

(2) partnership property held in the name of one or more partners with an indication in 
the instrument transferring the property to them of their capacity as partners or of the existence 
of a partnership, but without an indication of the name of the partnership, may be transferred by 
an instrument of transfer executed by the persons in whose name the property is held; and 

(3) partnership property held in the name of one or more persons other than the partner- 
ship, without an indication in the instrument transferring the property to them of their capacity 
as partners or of the existence of a partnership, may be transferred by an instrument of transfer 
executed by the persons in whose name the property is held. | 

(b) A partnership may recover partnership property from a transferee only if it proves ‘that 
execution of the instrument of initial transfer did not bind the partnership under Section 301 [54- 
1A-301 NMSA 1978] and: 

(1) as to. a subsequent transferee who gave value for property transferred under Subsec- 
tion (a)(1) and (2), proves that the subsequent transferee knew or had received a notification that 
the person who executed the instrument of initial transfer lacked authority to bind the partner- 
ship; or 

(2) as to a transferee who gave value for property transferred under Subsection (a)(3), 
proves that the transferee knew or had received a notification that the property was partnership 
property and that the person who executed the instrument of initial transfer lacked authority to 
bind the partnership. 

(c) A partnership may not recover partnership property from a subsequent transferee if the 
partnership would not have been entitled to recover the property, under Subsection (b), from any 
earlier transferee of the property. 

(d) Ifa person holds all of the partners' interests in the partnership, all of the partnership 
property vests in that person: The person may execute a document in the name of the partnership 
to evidence vesting of the property in that person and may file or record the document. 


Who must sign and form of signature in case of partner- 


History: Laws 1996, ch. 53, § 302. 
OTATIONS . “pl, in order to comply with statute of frauds, 114 A.L.R. 


Am, Jur. 2d, A.L.R. and C.J.S, references. — 59A 
Am. Jur. 2d Partnership §.304 et seq, 
Personal liability to other party on contract of partner 


Attorneys: vicarious liability of attorney for tort of part- 
ner in law firm, 70 A.L.R.3d 1298. 


68 C.J.S. Partnership §§ 152, 154. 


who, without authority, attempts to convey land in firm 
name, 4A.L.R. 261. 


54-1A-303. Statement of partnership authority. 


(a) A partnership may file'a statement of partnership authority which: 
(1) must include: 
(i) the name of the partnership; 
(ii) the eda address of its chief executive office and of one office in this state, if 
there is one; 
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(iii) the names and mailing addresses of all of the partners or of an agent ap- 
pointed and maintained by the partnership for the purpose of Subsection (b); and 

(iv) the names of the partners authorized to execute an instrument transferring 
real property held in the name of the partnership; and 

(2) may state the authority, or limitations on the authority, of some or all of the partners to 
enter into other transactions on behalf of the partnership and any other matter. 

(b) Ifa statement of partnership authority names an agent, the agent shall maintain a list 
of the names and mailing addresses of all of the partners and make it available to any person on 
request for good cause shown. 

(c) If a filed statement of partnership authority is executed pursuant to Section 105(c) 
[54-1A-105(c) NMSA 1978] and states the name of the partnership but does not contain all of the 
other information required by Subsection (a), the statement nevertheless operates with respect to 
a person not a partner as provided in Subsections (d) and (e), 

(d) Except as otherwise provided in Subsection (g), a filed statement of partnership authority 
supplements the authority of a partner to enter into transactions on behalf of the partnership as 
follows: 

(1) except for transfers of real property, a grant of authority contained in a filed statement 
of partnership authority is conclusive in favor of a person who gives value without knowledge to 
the contrary, so long as and to the extent that a limitation on that authority is not then contained 
in another filed statement. A filed cancellation of a limitation on authority revives the previous 
grant of authority; and 

(2) a grant of authority to transfer real property held in the name of the partnership con- 
tained in a certified copy of a filed statement of partnership authority recorded in the office for 
recording transfers of that real property is conclusive in favor of a person who gives value without 
knowledge to the contrary, so long as and to the extent that a certified copy of a filed statement 
containing a limitation on that authority is not then of record in the office for recording transfers 
of that real property. The recording in the office for recording transfers of that real property of a 
certified copy of a filed cancellation of a limitation on authority revives the previous grant of au- 
thority. 

(e) A person not.a partner is deemed to know of a limitation on the authority of a partner to 
transfer real property held in the name of the partnership if a certified copy of the filed statement 
containing the limitation on authority is of record in the office for recording transfers of that real 
property. f 

(f) Except as otherwise provided in Subsections (d) and (e) and Sections 704 [54-1A-704 NMSA 
1978] and 805 [54-1A-805 NMSA 1978], a person not a partner is not deemed to know of a limita- 
tion on the authority of a partner merely because the limitation is contained in a filed statement. 

(g) Unless earlier canceled, a filed statement of partnership authority is canceled by operation 
of law five years after the date on which the statement, or the most recent amendment, was filed 
with the secretary of state. 


History: Laws 1996, ch. 53, § 303. Admissions of partner as to past transactions or events 


as evidence against firm or other partner, 73 A.L.R. 447. 
ANNOTATIONS Right of partners to assert personal privilege against 
Am. Jur. 2d, A.L.R. and C.J.S. ref oe se. self-incrimination with respect to production of partner- 
Am. Jur. Med Esai 5 oe et sate i ship books or records, 17 A.L.R.4th 1039, 


68 C.J.S. Partnership § 167. 


54-1A-304. Statement of denial. 


A partner or other person named as a partner in a filed statement of partnership authority or 
in a list maintained by an agent pursuant to Section 303(b) [54-1A-303(b) NMSA 1978] may file a 
statement of denial stating the name of the partnership and the fact that is being denied, which 
may include denial of a person's authority or status as a partner. A statement of denial is a limita- 
tion on authority as provided in Section 303(d) and (e) [54-1A-303(d) and (e) NMSA 1978}. 


History: Laws 1996, ch. 53, § 304. 
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54-1A-306 


54-1A-305. Partnership liable for partner's actionable conduct. 


(a) A partnership is liable for loss or injury caused to a person, or for a penalty incurred, as a 
result of a wrongful act or omission, or other actionable conduct, of a partner acting in the ordinary 
course of business of the partnership or with authority of the partnership. 

(b) If, in the course of the partnership's business or while acting with the authority of the part- 
nership, a partner receives or causes the partnership to receive money or property of a person not 
a partner, and the money or property is misapplied by a partner, the partnership is liable for the 


loss. 


History: Laws 1996, ch. 53, § 305. 
ANNOTATIONS 


Release of partnership destroys vicarious liabil- 
ity. — Since tort liability of partners is vicarious, that is, 
imputed from the partnership, when the partnership is 
released, the means by which liability is imputed to the 
partners is destroyed. Kinetics, Inc. v. El Paso Prods. Co., 
1982-NMCA-160, 99.N.M. 22, 653 P.2d 522. . 

Liability of partner for punitive damages. — Ab- 
sent a finding of ratification, authorization, or participa- 
tion in the fraudulent conduct, punitive damages may not 
be recovered from partners for one partner's fraudulent 
conduct. Duncan v. Henington, 1992-NMSC-043, 114 N.M. 
100, 835 P.2d 816. 

Partners of partner found liable for fraud were liable 
to plaintiff jointly and severally for the award of compen- 
satory damages, attorney fees, and costs; however, only 
partner committing fraudulent acts was liable to plaintiff 
for the award of punitive damages. Duncan v. Henington, 
1992-NMSC-048, 114 N.M. 100, 835 P.2d 816. 


54-1A-306. Partner's liability. 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 59A 
Am, Jur. 2d Partnership § 247 et seq. 

Intoxicated ips liability for negligence, 55 A.L.R. 
1225. 

Marital or, onal relationship between plaintiff and 
member of partnership as affecting right to maintain ac- 
tion in tort against partnership, 101 A.L.R. 1231. 

Personal services, liability of partner for failure to per- 
form, 165 A.L.R. 981. 

Tort: liability of partners in tort as joint and several, 
175 A.L.R. 1310, 

Liability of attorney for loss of client's money or per- 
sonal property in his possession or entrusted to him, 26 
A.L.R.2d 1340. 

Assault by partner or joint adventurer, liability for, 30 
A.L,R.2d-859. 

Libel, liability of partners or partnership for, 88 
A.L.R.2d 474. 

Derivative liability of partner for punitive damages for 
wrongful act.of copartner, 14. A.L.R.4th 1335. 

68 C.J.S, Partnership §§ 168, 171. 


(a) Except as otherwise provided in Subsections (b) and (c) of this section, all partners are 
liable jointly and severally for all obligations of the partnership unless sy oat dae nee by the 
claimant or provided by law. » 

(b) A person admitted as a partner into an existing partnership is not personally liable for any 
partnership obligation incurred before the person's admission as a partner. 

(ec). An obligation of a partnership incurred while the partnership is a limited liability part- 
nership, whether arising in contract, tort or otherwise, is solely the obligation of the partner- 
ship. A partner is not personally: liable, directly or indirectly, by way of contribution, indemni- 
fication or otherwise, for such an obligation solely by reason of being or so acting as a partner. 
This subsection applies notwithstanding anything inconsistent in the partnership agreement that 
existed immediately before the vote required to become a limited ey Decp ership under Sec- 
tion 54-1A-1001(b) NMSA 1978. 

(d) Subsection (c) of this section shall not affect the liability of a partner in a registered lim- 
ited liability partnership for the partner's own tort, including any omission, negligence, wrongful 
act, misconduct or malpractice, or that of any person under the partner's direct supervision and 
control. 

(e) A partner in a registered limited liability partnership is not a proper party to a proceeding 
by or against a registered limited liability partnership, the object.of which is to recover damages or 
enforce the obligations arising out of any tort, including omissions, negligence, wrongful acts, mis- 
conduct or malpractice, of the type described in Subsection (c) of this section unless such partner 
is personally liable under Subsection (d) of this section. 


History: Laws 1996, ch. 53, § 306; 1997, ch. 76, § 5. 
Cross references. — For suit against. one or more 
partners on joint obligations, see 38-4-3 NMSA 1978. 


For suits against partners, see 38-4-5 NMSA 1978. 
The 1997 amendment, effective July 1,.1997, inserted 
"of this section" in Subsections (a), (d), and (e); rewrote 
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Subsection (c); and inserted "tort, including any" in Sub- compensatory damages, attorney fees, and’ costs; how- 
section (d) and "any tort, including" in Subsection (e). ever, only partner committing fraudulent acts was liable 
A to plaintiff for the award of punitive damages. Duncan v. 
ANNOTATIONS Henington, 1992-NMSC-043, 114 N.M. 100, 835 P.2d 816. 

‘Individual partners may enter into separate obli- Law reviews. — For note, "Commercial Law - The New 
gations to perform a partnership contract, and the effect _ Mexico Supreme Court Answers a Moot Question of Part- 
of these separate obligations is to make the partners also Aership Law; First National Bank in Albuquerque y. San- 
severally liable on their individual guarantees. First Nat'l ‘chez," see 23 N.M.L. Rev. 251 (1993). 

Bank v. Sanchez, 1991-NMSC-065, 112 N.M. 817,815 P.2d Am. Jur, 2d, A.L.R. and C.J.S. references. — 59A 
613. Am, Jur. 2d Partnership § 247 et seq. 

No liability on note. —~The partnership i ad DSP liable Personal liability to other party to contract of member 
on a note executed by one partner in individual name, even of firm who, without authority, attempts to bind the firm, 
though the note's execution was for partnership purposes. ~ 4 ALR. 258. te Se at: : ; 
Loucks v. Albuquerque Nat'l Bank, 1966-NMSC-176, 76.00 Right to, set off claim of individual partner against claim 
N.M. 735, 418 P.2d 191. against partnership, 5 A.L.R. 1541, 55 A.L.R. 566. 

Release of partnership destroys vicarious Habil- Right to set off claim of firm against PUES of in- 
ity. — Where tort liability of partners is vicarious, that dividual partner, 60 A.L.R, 584. 
is, imputed from the partnership, where’the partnership Right of partnership creditor to proceed saat estate 
is released, the means by which liability is imputed to the of deceased partner, 61 A.L.R. 1410. 
partners is destroyed. Kinetics, Inc. v. El Paso Prods. Co., ‘What amounts to joint adventure, 138 A.L.R. 968. 
1982-NMCA-160; 99 N.M. 22, 653 P.2d 522. Liability of partner for failure to perform personal ser- 

Liability of partner for punitive damages. — Ab- vices, 165 A,L.R. 981. 
sent a finding of ratification, authorization, or participa- Liability of partners in tort as joint and several, 175 
tion in the fraudulent conduct, punitive damages may not A.L.R. 1310. ae 
be recovered from partners for one partner's fraudulent Tort action for personal injury or property damage by 
conduct. Duncan v. Henington, 1992-NMSC-043, 114 N.M. partner against another partner or the partnership, 39 
100, 835 P.2d 816. A.L.R.4th 189. , 

Partners of partner found liable for fraud were li- 68 C.J.S. Partnership § 180. 


able to plaintiff jointly and severally for the award of 


54-1A-307. Actions by and against partnership and partners. 


(a) A partnership may sue and be sued in the name ofthe partnership, _, 

(b) An action may be brought against the partnership and, to the extent not inconsistent with 
Section 54-1A-306 NMSA 1978, any or all of the partners in the same action or in separate actions. 

(c) Ajudgment against a partnership is not by itself a judgment against a partner. A judgment 
against a partnership may not be satisfied from a partner's assets unless there is also a judgment 
against the partner. 

(d) Ajudgment creditor of a partner may not levy execution against the assets of the partner to 
satisfy a judgment based on a claim against the partnership unless the partner is personally liable 
for the claim under Section 54-1A-306 NMSA 1978 and: 

(1) ajudgment based on the same claim has been obtained against the partnership and a 
writ of execution on the judgment has been returned unsatisfied in whole or in part; 

(2) the partnership is a debtor in bankruptcy;._, 

(3) the partner has agreed that the creditor need *not etheiiat peieiiship assets; 

(4) acourt grants permission to the judgment creditor to levy execution against the assets 
of a partner based on a finding that partnership assets, subject to execution are clearly insufficient 
to satisfy the judgment, that. exhaustion of partnership assets is excessively burdensome, or that 
the grant of permission is an appropriate exercise of the court's equitable powers; or 

(5) liability is imposed on the partner by law or contract independent of the existence of 
the partnership. | 

(e) This section applies to any partnership liability or obligation resulting from a representa- 
tion by a partner or purported partner under Section 54-1A-308 NMSA 1978. 


History: Laws 1996, ch. 58, § 307; 1997, ch. 76, § 6. personally liable for the claim under section 54-1A-306 


The 1997 amendment, effective July 1, 1997, inserted NMSA 1978 and" at the end of the introductory language 
"to the extent not inconsistent with Section 54-1A-306 in Subsection (d); and made a section reference substitu- 
NMSA 1978" in Subsection (b); added "the partner is tion in Subsection (e), 

257 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


54-1A-308 PARTNERSHIPS 54-1A-308 


54-1A-308. Liability of purported partner. 


(a) Ifa person, by words or conduct, purports to be a partner, or consents to being represented 
by another as a partner, in a partnership or with one or more persons not partners, the purported 
partner is liable to a person to whom the representation is made, if that person, relying on the 
representation, enters into a transaction with the actual or purported partnership. If the repre- 
sentation, either by the purported partner or by a person with the purported partner's consent, is 
made in a public manner, the purported partner is liable to a person who relies upon the purported 
partnership even if the purported partner is not aware of being held out as a partner to the’ claim- 
ant. If partnership liability results, the purported partner is liable with respect to that liability as 
if the purported partner were a partner. If no partnership liability results, the purported partner 
is liable with respect to that liability jointly and severally with any other person consenting to the 
representation. 

(b) ‘ If a person is thus represented to be a partner in an existing partnership, or with one or 
more persons not partners, the purported partner is an agent of persons consenting to the repre- 
sentation to bind them to the same extent and in the same manner as if the purported partner 
were a partner, with respect to persons who enter into transactions.in reliance upon the represen- 
tation. If all of the partners of the existing partnership consent to the representation, a partner- 
ship act or obligation results. If fewer than all of the partners of the existing partnership consent 
to the representation, the person acting and the partners consenting to the representation are 
jointly and severally liable. 

(c) A person is not liable as a partner merely because the person is named by another in a 
statement of partnership authority. 

(d) A person does not continue to be liable as a partner merely because of a failure to file a 
statement of dissociation or to amend a statement of partnership authority to indicate the part- 
ner's dissociation from the partnership. 

(e) Except as otherwise provided in Subsections (a) and (b), persons who are not partners as to 
each other are not liable as partners to other persons. 


History: Laws 1996, ch. 53, § 308. by so doing he created a partnership by estoppel. Ander- 
son Hay & Grain Co, v. Dunn, 1970-NMSC- 050, 81 N.M. 
ANNOTATIONS 339, 467 P.2d 5. 

Partnership by estoppel. — Former Section 54-1-16., ,, Under former Section 54-1-16 NMSA 1978 (repealed in 
NMSA 1978 extended liability beyond the common-law 1997), relating to partnership by estoppel, reliance upon 
test of reliance so that when one has by acts or consent — ‘® Purported partner's representations was required to 
to the acts of others allowed or caused the general com- ‘establish that person's liability for credit extended to the 


partnership; reliance was established by creditor's testi- 


munity to believe that he or she is a partner, then that ‘ 
y P mony that it would not have extended the credit but for 


individual is such by estoppel even though this particular 


creditor may not have heard the representation. This re- the purported partner's misrepresentation of himself asa 
lieves the creditor of the task of proving that he actually - Partner in the venture. Cheesecake Factory, Inc. v, Baines, 
knew of such representation and makes the representa- 1998-NMCA-120, 125 N.M. 622, 964 P 2d 183, : 

tion itself an offense without the added factor of reliance. Partnership intent implied. — It is immaterial that 
However, this test demands that the representations have the parties do not designate the relationship as a partner- 
been made in a "public manner" at the time that-credit ship, or realize that they are partners, for the intent may 
was extended so that at that time it was general:commu- be implied from their acts. Anderson Hay & Grain Co. v. 


Dunn, 1970-NMSC-050, 81 N.M. 339, 467 P.2d 5. 


nity knowledge even though the representations might 
is mide bik ehh Siete Mb aMae he 4 Consent can be implied by conduct. Therefore, holding 


not have been communicated to this particular creditor. 


Gilbert v. Howard, 1958-NMSC-069, 64 N.M. 200/326 P.2d out as a partner may be construed from acts and conduct 
1085. an it is eck if oe ene of condugins such as to in- 
The statutory tests for partnership by estoppel re- uce a reasonable and prudent man to believe that which 
quire (1) that credit must have been srl th the the conduct would imply. Anderson Hay & Grain Co. v. 
basis of partnership representations; or (2) that the al- » Dunn, 1970-NMSC-050, 81 N.M. 339, 467 P.2d 5. 
leged partner must have made or consented to repre- Evidence of partnership. — Codefendant by conduct, 
sentations being made in a public manner, whether or actions and words, furnished substantial evidence of part- 
not such representations were actually communicated nership with other codefendants. Anderson Hay & Grain 
to the person extending credit. Anderson Hay & Grain Co, v. Dunn, 1970-NMSC-050, 81 N.M. 339, 467 P.2d 5. 
Co. v. Dunn, 1970-NMSC-050, 81 N.M. 389, 467 P.2d 5; Am: Jur. 2d, A.L.R. and C.J.8. references, — 59A 
Gilbert v. Howard, 1958-NMSO-069, 64 N.M. 200, 326 Am. Jur. 2d Partnership § 142 et seq. 
P.2d 1085. 68 C.J.S. Partnership §§ 21, 31. 


As defendant conducted himself so as to induce appel- 
lant to deal with him in the belief that he was a partner, 
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ARTICLE 4 
Relations of Partners to Each Other and to Partnership. 


54-1A-401. Partner's rights and duties. 


(a) Each partner is deemed to have an account that is: 

(1) credited with an amount equal to the money plus the value of any other property, net 
of the amount of any liabilities, the partner contributes to the partnership and the partner's share 
of the partnership profits; and 

(2) charged with an amount equal to the money plus the value of any other property, net of 
the amount of any liabilities, distributed by the partnership to the partner and the partner's share 
of the partnership losses. 

(b) Each partner is entitled to an equal share of the partnership profits and, except as other- 
wise provided in Section 306 [54-1A-306 NMSA 1978] and Section 54-1-48 NMSA 1978, is charge- 
able with a share of the partnership losses in proportion to the partner's share of the profits. 

(c) A partnership shall reimburse a partner for payments made and indemnify a partner for 
liabilities incurred by the partner in the ordinary course of the business of the partnership or for 
the preservation of its business or property. 

(d) A partnership shall reimburse a partner for an advance to the partnership beyond the 
amount of capital the partner agreed to contribute. 

(e) A payment or advance made by a partner which gives rise to a partnership obligation under 
Subsection (c) or (d) constitutes a loan to the partnership which accrues interest from the date of 
the payment or advance. 

(f) Each partner has equal rights in the management and conduct of the partnership business. 

(g) A partner may use or possess partnership property only on behalf of the partnership. 

(h) A partner is not entitled to remuneration for services performed for the partnership, 
except for reasonable compensation for services rendered in winding up the business of the part- 
nership. 

(i) A person may become a partner only with the consent of all of the partners. 

(j) A difference arising as to.a matter in the ordinary course of business of a partnership may 
be decided by a majority of the partners. An act outside the ordinary course of business of a part- 
nership and an amendment to the partnership agreement may be undertaken only with the con- 
sent of all of the partners. 

(k) This ‘section does not affect the obligations of a partnership to other persons under Sec- 
tion 301 [54-1A-301 NMSA 1978]. 


History: Laws 1996, ch. 53, § 401. through the corporation of which that partner was the 


Compiler's notes. — Section 54-1-48 NMSA 1978, re- majority stockholder, had paid the partnership's obliga- 
ferred to in Subsection (b), was repealed in 1997. tions and incurred costs for the preservation of partner- 
ship property. Levy v. Disharoon, 1988-NMSC- 009, 106 

a Rate N.M. 699, 749 P.2d 84. 

Former. Section 54-1-18 NMSA 1978 was Proof of partnership agreements. — The fiduciary 
merely a declaration of common law. Dale v. Dale, duties between partners do not necessarily raise the level 
1953-NMSC-081, 57 N.M. 593, 261 P.2d 438, ° of proof of partnership agreements from ordinary proof 

Agreement to divide assets of partnership upon to one of clear and convincing proof. Citizens Bank v. Wil- 
dissolution need not be formally expressed in writing, liams, 1981-NMSC-059, 96 N.M., 373, 680 P.2d 1228. 
but may be inferred or established, in whole or in part, Partner may not recover damages for copart- 
from the acts of the parties. Citizens Bank v. Williams, ner's failure to negotiate and execute transaction. 
1981-NMSC-059, 96 N.M. 373, 630 P.2d 1228. — When a partnership consists of two partners, in the 

Neither partner may impose his will upon the absence of a mutual agreement, one partner may not re- 
other. — Under former Section 54-1-18 NMSA 1978, cover damages for the failure of a copartner to negotiate 
when a partnership consists of two partners, neither part- and execute a transaction, the remedy for such an im- 
ner had the right to impose his will concerning the op- passe being dissolution of the partnership. Covalt v. High, 
eration of the partnership upon the other. Covalt v, High, 1983-NMCA-145, 100 N.M. 700, 675 P.2d 999, cert. denied, 
1983-NMCA-145, 100 N.M. 700, 675 P.2d 999, cert. denied, 100 N.M, 631, 674 P.2d 521. 

100 N.M. 631, 674 P.2d 521. A managing partner is not entitled to compensa- 

Partner entitled to personal judgment. — The tion for individual services rendered in the absence 
court, acting under equitable principles, properly disre- of an agreement therefor. Dale v. Dale, 1953-NMSC-081, 
garded a corporation's corporate form and entered a per- 57 N.M., 593, 261 P.2d 438, 


sonal judgment in favor of the liquidating partner who, 
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A managing partner, whose wife's earnings were Powers, duties and accounting responsibilities of man- 
community property, was not receiving compensation aging partner of mining partnership, 24 A.L.R.2d 1359. 
in absence of an agreement where the wife had been Right of partner to account where firm business or 
employed by agreement of the partners. Dale v. Dale, transactions are illegal, 32 A.L.R.2d 1345. 
1958-NMSC-081, 57 N.M. 598, 261 P.2d 438. Lessee interest of individual as becoming partnership 

Law reviews. — For note, "The Fiduciary Duties Owed ~. asset of firm subsequently formed, 37 A.L.R.2d 1076. 
in a New Mexico Closely Held Corporation: Walta v. Gal- Meaning and coverage of "book value" in partnership 
legos Law Firm, P.C.," see 34 N.M.L. Rev. 181 (2004). agreement in determining value of partner's interest, 47 

Am. Jur. 2d, AL. R. and C.J.S. references. — 59A A.L.R.2d 1425. 

Am. Jur. 2d Partnership § 409 et seq. Unemployment compensation for partner, 65 A.L.R.2d 

Actions at. law: between: partners and partnerships, 58 1185. 

A.L.R. 621, 168 A.L.R, 1088, Salaries of partners, contract as to, 66 A.L.R.2d 1023. 

Right of partners inter se in respect of interest, 66 Winding up: construction and application of section 18(f) 
A.L.R.3 of Uniform Partnership Act as to surviving partner's right 

Accountability of partners for profits earned subsequent to compensation for services in winding up partnership, 
to death or dissolution, 80 A.L.R. 12, 55 A.L.R.2d 1391. 81 A.L.R.2d 445. 

Right of partner or member of joint adventure to share - Relative rights of surviving partner and the estate of 
in misappropriated money, property or secret profits for the deceased partner in proceeds of life insurance ac- 
which that partner is required to account, 118 A.L.R, 640. quired pursuant to partnership agreement, 83 A.L:R.2d 

Duty of one who joins with others as partnersormem- 1847, 
bers of a joint adventure in the purchase of property from Partner's breach of fiduciary duty to copartner on sale of 
a third person to share with them the benefit of an ex- partnership interest to another partner, 4 A.L.R.4th 1122. 
isting. option or executory. contract for the property, 152 Civil liability of one partner to another or to the part- 
A.L.R. 1001. nership based on partner's personal purchase of, part- 

Provision of partnership agreement giving one partner nership property during existence of partnership, 37 
option to buy out the other, 160 A.L.R. 523. A.L.R.4th 494. 

Duty of former partner, acquiring property occupied by | Joint venturers' comparative liability for losses, in ab- 
partnership business, to renew lease, 4.A.L.R.2d 102. sence of express agreement, 51 A.L.R.4th.371. 


68 C.J.S, Partnership § 76, 


54-1A-402. Distributions in kind. 


A partner has no right to receive, and may not be required to accept, a distribution in kind, 


History: Laws 1996, ch. 53, § 402. 


54-1A-403. Partner's rights and duties with respect to information. 


(a)» A partnership shall keep its books and records, if any, at its chief executive office. 

(b) A partnership shall provide partners and their agents and attorneys access to its books 
and records. It-shall provide former partners and their agents and attorneys access to books and 
records pertaining to the period during which they were partners. The right of access provides the 
opportunity to inspect and copy books and records during ordinary business hours. A partnership 
may impose a reasonable charge, covering the costs of labor and material, for copies of documents 
furnished. 

(c). Each partner and the partnership shall furnish to a partner, and to the legal representative 
of a deceased partner or partner under legal disability: 

(1) without demand, any information concerning the partnership's business and affairs 
reasonably required for the proper exercise of the partner's rights and duties under the partner- 
ship agreement or the Uniform Partnership Act (1994) [54-1A-101 to 54-1A-1206 NMSA 1978); 
and ° 

(2). on demand, any other information concerning the partnership's business and affairs, 
except to the extent the demand or the information om is unreasonable or otherwise im- 
proper under the circumstances. 


History: Laws 1996, ch, 53, § 403. Partners bear fiduciary relationship to each 
other. — Former Section 54-1-20 NMSA 1978 did not 
ANNOTATIONS limit.a partner's duty of affirmative disclosure in transac- 
Duty imposed by law. — There is an underlying duty tions between partners, Implicit in the resolution of dis- 
imposed by law upon all partners because of their con- putes between partners must be the special responsibili- 
fidential relationship to be completely honest, open and ties partners bear to each other. In connection with their 
fair. Rogers v. Stacy, 1957-NMSO-101, 68 N.M. 317, 318 partnership affairs, they bear a fiduciary relationship to 
P2d 1116. ‘ ; each other. C.B. & T. Co. v. Hefner, 1982-NMCA-131, 98 
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N.M. 594, 651 P.2d 1029, cert. denied, 98 N.M. 590, 651 Partner's breach of fiduciary duty to copartner on sale‘of 
P.2d 636. » partnership interest to another partner, 4 A.L.R.4th 1122. 
Am. Jur. 2d, A.L.R.: and C.J.8. references. — 59A 68 C. J. S. Partnership § 76: 


Am. Jur. 2d Partnership 8§ 409, 968 et seq: 


54-1A-404. General standards of partner's conduct. 


(a) The only fiduciary duties a partner owes to the partnership and the other partners are the 
duty of loyalty and the duty of care set forth in Subsections (b) and (c). 

(b) A partner's duty of loyalty to the partnership and the other partners is limited to the fol- 
lowing: 

(1) to account to the partnership and hold as trustee for it any property, profit or benefit 
derived by the partner in the conduct and winding up of the partnership business or derived from 
a use by the partner of partnership property, including the appropriation of a partnership oppor- 
tunity; 

(2) to refrain from dealing with the partnership in the conduct or winding up of the part- 
nership business as or on behalf of a party having an interest adverse to the partnership; and 

(3) to refrain from competing with the partnership in the conduct of the partnership busi- 
ness before the dissolution of the partnership. 

(c) A partner's duty of care to the partnership and the other partners in the conduct and wind- 
ing up of the partnership business is limited to refraining from engaging in grossly negligent or 
reckless conduct, intentional misconduct or a knowing violation of law. 

(d) A partner shall discharge the duties to the partnership and the other partners under the 
Uniform Partnership Act (1994) [54-1A-1202 NMSA 1978] or under the partnership agreement 
and exercise any rights consistently with the obligation of good faith and fair dealing. 

(e) A partner does not violate a duty or obligation under the Uniform Partnership Act (1994) 
or under the partnership agreement merely because the partner's conduct furthers the partner's 
own interest. 

(f) A partner may lend money to and transact other business with the partnership, and as to 
each loan or transaction, the rights and obligations of the partner are the same as those of a per- 
son who is not a partner, subject to other applicable law. 

(g) This section applies to a person winding up the partnership business as the personal or 
legal representative of the last surviving partner as if the person were a partner. 


History: Laws 1996, ch. 53, § 404. Homestake Mining Co. v. Mid-Continent Exploration Co., 
282 F.2d 787 (10th Cir 1960). 
ANNOTATIONS Derivative claims against general partners may 


be brought by limited partners individually. — 
When the general partner has an ownership interest in 
another entity that is a party to a proposed partnership 


General partner as fiduciary. — The general. part- 
ner has.all the rights and powers and is subject to all the 
restrictions and liabilities of a partner in a partnership : : ; ‘ 
without limited partners and, hence, is accountable to transaction, the general partner is required to disclose 
the other partners as a fiduciary. Homestake Mining Co. the interest and the details of the transaction to the lim- 


v. Mid-Continent Exploration Co,, 282. F.2d 787 (10th Cir. ited partners and to obtain the consent of all the limited 
1960). “e partners to the transaction before entering into it; a lim- 


ited partner who was not fully informed or who did not 
consent to the transaction may bring an individual action 
for accounting or dissolution or both and, in the context 


Good faith requirement. — It follows from the gen- 
eral requirement of good faith in partnership dealings 
that a partner is not allowed to gain any advantage over ; ; : 
a co-partner by fraud, misrepresentation or concealment, of that action, pursue the claim against the general part- 
and for any advantage so obtained he must account to the ner and obtain a judgment for any damages caused by 


e ; ' the breach of the general partner's fiduciary duty. Fate v. 
699, ariner, Levy v. Disharoon, 1988-NMSC-008, 106 NM. Owens, 2001-NMCA-040, 130 N.M, 508, 27 P.3d 990, cert. 


Constructive trust for limited partners inequi- denied, 180 N.M. 484, 27 P.38d 990 (decided under former 
table. — When a general partner, without notice to its law). 


limited partners, utilized assets and facilities of the part- Attorney's fees. — When one partner breaches the fi- 
nership for a new venture obvious to all, and the limited duciary duty owed another partner, on dissolution of the 


partners did nothing to claim the right of participation partnership and accounting of assets it is within the eq- 
in the venture, because of the mining hazard, and waited uitable jurisdiction of the court to consider an award of 
until the enterprise was successful and then swarmed in attorney fees to the aggrieved partner. Bassett v. Bassett, 
to recover the windfall which their associate made pos- 1990-NMSC-070, 110 N.M. 559, 798 Pad 160, 5 | 

sible by its skill, ingenuity and daring, the imposition of a _ Law reviews. — For note, "The Fiduciary Duties Owed 
constructive trust on the profits would not be equity, but in a New Mexico Closely Held Corporation: Walta v. Gal- 


injustice, and the doctrine of laches would be enforced. legos Law Firm, P.C.," see 34 N.M.L. Rev, 181 (2004), 
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Am, Jur. 2d, A.L.R. and C.J.S. references. — 59A Duty of former partner, acquiring property occupied by 
Am, Jur, 2d Partnership § 420 et seq. partnership business, to renew lease, 4 A.L.R.2d 102, 

Right of partner or member of joint advenstiné to share Partner's breach of fiduciary duty to copartner on sale of 
in misappropriated money or property or secret profits, for partnership interest to another partner, 4 A.L.R.4th 1122. 
which partner is required to account, 118 A.L.R. 640. Civil liability of one partner to another or to the part- 

Duty of one who with others as partners or members of nership based on partner's personal purchase of part- 
a joint adventure in the purchase of property from athird _.._ nership property . during existence of partnership, 37 
person to share with them the benefit of an existing option ~~ A.L.R.4th 494. © . 
or executory contract for the property, 152 A.L.R. 1001. 68 C.J.S. Partnership §§ 76, 99. 


54-1A-405. Actions by partnership and partners. i 


(a) A partnership may maintain an action against a partner for a breach of the partnership 
agreement, or for the violation of a duty to the partnership, causing harm to the partnership. 
(b) A partner may maintain an action against the partnership or another partner for legal or 
equitable relief, with or without an accounting as to partnership business, to: 
(1) enforce the partner's rights under the partnership agreement; 
(2) enforce the partner's rights under the Uniform Partnership Act (1994) [54- 1A-101 to 
54-1A-1206 NMSA 1978], including: _. 
(i) the partner's rights under Section 401 [54- 1A-401 NMSA 1978], 403 [54-1A-403 
NMSA 1978] or 404 [54-1A-404 NMSA 1978]; | 
(ii) the partner's right on dissociation to have the partner’ 8 reat in the partner- 
ship purchased pursuant to Section 701 [54-1A-701 NMSA 1978] or enforce any other right under 
Article 6 or 7; or 3 | 
(iii) the partner's right to compel.a dissolution and winding up of the partnership 
business under Section 801 [54-1A-801 NMSA 1978] or enforce any other right under Article 8; or 
(3). enforce the rights and otherwise protect the interests of the partner, including rights 
and interests arising independently of the partnership relationship, 
(c) The accrual of, and any time limitation on, a right of action for a remedy under this section 
is governed by other law. A right to an accounting upon a:dissolution and winding up does not re- 
vive a claim barred by law. 


History: Laws 1996, ch. 53, § 405. Actions at law between partners and partnerships, 58 
vag A.L.R. 621, 168 A.L.R. 1088.. + 
ANNOTATIONS Lack of partnership accounting as tolling statute of 


Lack of partnership salary funds. — When, under limitations against actions at law between partners, 77 


an oral partnership agreement, a salary was to be paid A.L.R, 426. Lf 
after operating expenses and equipment payments had Accountability of partners for profits earned subsequent 


been. made, but there were not sufficient funds remaining to death or dissolution, 80.A.L.R, 12, 55 A.L.R.2d 1391. 
to make machinery payments, neither could there have Right of one partner in action at law against him by 
been any funds remaining from which plaintiff could have another partner on a personal claim to set up by a coun- 


been paid a salary, Watson v. Lunt, 1966-NMSC-022, 75 terclaim or otherwise claim arising out of partnership 
N.M. 734, 410 P.2d 954. transactions, 93 'A.L.R. 293. 

Between partners, an accounting should be Right of partner to accounting where firm business or 
based on the market value of the equipment at the transactions are illegal, 32 A.L.R.2d 1345. Tis 
time of the dissolution of the partnership. Watson v, Lunt, Rights in profits earned by par tnership or joint adven- 
1966-NMSC-022, 75.N.M. 734, 410 P.2d 954. ture after death or dissolution, 55 A.L.R.2d 1391. 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 59A Good will, accounting for, on dissolution, 65 A.L.R.2d 
Am. Jur. 2d Partnership §§ 409, 968 et seq. 521, 

Bankrupt or insolvent partner, or assignee or trustee, as When statute of limitations commences to run on right 
entitled to accounting from solvent partner, 29 A.L.R. 46. of partnership accounting, 44 A.L.R.4th 678. 


68 C.J.S. Partnership §§ 92, 378, 384. 


54-1A-406. Continuation of partnership beyond definite term or 
particular undertaking. 


(a) Ifa partnership for a definite term or particular undertaking is continued, without an ex- 
press agreement, after the expiration of the term or completion of the undertaking, the rights and 
duties of the partners remain the same as they were at the expiration or completion, so far as is 
consistent with a partnership at will. 
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UNIFORM PARTNERSHIPS 


54-1A-501 


(b) Ifthe partners, or those of them who habitually acted in the business during the term or 
undertaking, continue the business without any settlement or liquidation of the partnership, they 
are presumed to have agreed that the partnership will continue. 


History: Laws 1996, ch. 53, § 406. 


Effective dates. — Laws 1996, ch. 53, § 1007 makes 
the Uniform Partnership Act effective on July 1, 1997. 


| ARTICLE 5 
Transferees and Creditors of Partner. 


54-1A-501. Partner not co-owner of partnership property. 


A partner is not a co-owner of partnership property and has no interest in partnership property 
which can be transferred, either voluntarily or involuntarily. 


History: Laws 1996, ch. 53, § 501. 
ANNOTATIONS 


Partnership treated as separate entity. — The Uni- 
form Partnership Act treats the partnership and its assets 
and liabilities as a separate entity, distinct from the as- 
sets and liabilities of its owners. This scheme is necessary 
to prevent disruption of, and facilitate credit for, the part- 
nership business. It is equally necessary in the context of 
joint ventures, Agri-Tech Servs., Inc. v. Citizens Bank, 898 
F.2d 1475 (10th Cir, 1990). 

Property rights remain during termination, — 
The fact that a limited partnership had been dissolved 
and was in the process of being terminated did not ame- 
liorate the requirements of former Section 54-1-25 NMSA 
1978 relating to assignment of partnership property. Dan- 
iels Ins., Inc. v. Daon Corp., 1987-NMCA-110, 106 N.M. 
328, 742 P.2d 540. 

Assignment necessary for substitution of parties. 
— Under Rule 1-025C NMRA, as a matter of law, substi- 
tution of parties cannot be predicated upon the written 
assignment by one limited partner in the cause of action 
(the rights in the cause of action) owned by the partner- 
ship without joinder or consent of the remaining partner 
in the same partnership property, but an invalid or inef- 
fective assignment may be validated by ratification, Dan- 
iels Ins., Inc. v. Daon Corp., 1987-NMCA-110, 106 N.M. 
328, 742 P.2d 540. 

Conversion of partnership property dismissed 
with prejudice. — When a partner sought possession of 
certain disputed property, purchased by the partnership, 
without the consent of his partners and for other than 
partnership purposes, his conversion claim against the 
seller, seeking individual damages, was properly dismissed 
with prejudice. Stephen v. Phillips, 1984-NMCA-098, 101 
N.M. 790, 689 P.2d 939. 

There is no ownership of individual interest in 
partnership property prior to dissolution. 1963-64 
Op. Att'y Gen. No. 63-148. 

No exemption for property tax. — Partnership prop- 
erty, not being either joint or community property, and 
not being individually owned, and no portion thereof be- 
ing individually owned. under this section, does not come 
with any exemption for property tax granted by statute 
or authorized by the constitution. 1963-64 Op. Att'y Gen. 
No, 63-148. 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 6 Am, 
Jur, 2d Attachment and Garnishment § 187; 25 Am, Jur. 
2d Dower and Curtesy § 14; 40 Am. Jur. 2d Homestead 
§ 61; 59A Am. Jur. 2d Partnership § 329 et seq, 
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Right of individual partner to exemption in partnership 
property, 4 A.L.R. 300. 

Right of partner to preference over creditors of copart- 
ner, 6 A.L.R. 160. 

Community character of interest of a partner in part- 
nership real property, 20 A.L.R. 374. 

Partnership land as real or personal property for pur- 
poses of descent and distribution, 25 A.L.R. 389. 

Validity and effect of chattel mortgage on partner's in- 
terest in firm, 54 A.L.R. 534. 

Right of other partners or partnership creditors in re- 
spect of insurance on interest of one of the partners, 61 
A.L.R. 1201. 

Indebtedness to partnership as subject of attachment or 
garnishment by creditor of individual partner, 71 A.L.R. 7, 
106 A.L.R. 326. 

Relative rank of judgment, attachment or execution 
based on partnership liability and judgment, attachment 
or execution based on liability of individual partner, 75 
A,L.R..997, 

Partition of partnership real property, 77 A.L.R. 300. 

Power of surviving partner or member of joint adven- 
ture to grant or sell oil and gas lease for other mineral 
rights covering land belonging to partnership or joint ad- 
venture, 89 A.L.R. 588. 

Death of one or two or more judgment creditors under a 
joint or partnership judgment as affecting judgment, 122 
A.L.R. 752. 

Waiver or estoppel predicated upon surviving partner's 
surrender of possession of partnership property to per- 
sonal representative of deceased partner, 137 A.L.R. 1024, 

Ex parte appointment of receiver for partnership, 169 
A.L.R. 127. 

Lessee interest of individual as becoming partnership 
asset of firm subsequently formed, 37 A.L.R.2d 1076. 

Nonassignability of partner's right in specific partner- 
ship property, construction, application and effect of Uni- 
form Partnership Act § 25 (2) (b) (64-1-1 NMSA 1978 et 
seq.) relating to, 39 A.L.R.2d 1365. 

Real estate owned by partner before formation of part- 
nership, when deemed to have become asset of firm, 45 
A,L.R.2d, 1009. 

Partnership matters as affecting estate by eneesies in 
personal property, 64 A.L.R.2d 8, 22 A.L.R.4th 459. 

Relative rights of surviving partner and the estate of 
the deceased partner in proceeds of life insurance ac- 
quired pursuant to partnership agreement, 83°A.L.R.2d 
1347. 

68 C.J.S. Partnership §§ 85, 86. 
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54-1A-502. Partner's transferable interest in partnership. ° 


The only transferable interest of a partner in the partnership is the partner's share of the profits 
and losses of the partnership and the partner's right to receive distributions. The interest is per- 
sonal property. 


History: Laws 1996, ch. 538, § 502, Right to set off claim of firm against indebtedness of in- 
dividual partner, 60 A.L.R. 584. 
ANNOTATIONS Profits after death or dissolution, 55 A.L.R.2d 13891. 
Interest in partnership realty is personal prop- Effect of Uniform Partnership Act, § 26 as converting 


erty, — An interest of a partner in a partnership is per- realty into personalty, 80 A.L.R.2d 1107, 
sonal property and not real property, even if land is one of Partner's breach of fiduciary duty to copartner on sale of 


Citi . Willi ‘ -05 _ partnership interest to another partner, 4 A.L.R.4th 1122. 
ae manaisbowe ree v, Williams, 1981-NMSC-059, 96 68 C.J.S. Partnership §§ 85, 86. 


Am. Jur. 2d, A.L.R. and C.J.S. references, — Am. 
Jur. 2d Partnership § 409 et seq. 


54-1A-503. Transfer of partner's transferable interest. 


(a) A transfer, in whole or in part, of a partner's transferable interest in the partnership: 
(1) is permissible; 
(2) does not by itself cause the partner's dissociation or a dissolution and winding up of the 
partnership business; and 
(3) does not, as against the other partners or the partnership, entitle the transferee, dur- 
ing the continuance of the partnership, to participate in the management or conduct of the part- 
nership business, to require access to information concerning partnership transactions or to in- 
spect or copy the partnership books or records. 
(b) A transferee of a partner's transferable interest in the partnership has a right:., 
(1) to receive, in accordance with the transfer, distributions to which the transferor would 
otherwise be entitled; 
(2) to receive upon the dissolution and winding up of the partnership business, in accor- 
dance with the transfer, the net amount otherwise distributable to the transferor; and 
(3) to seek under Section 801(6) [54-1A-801(6) NMSA 1978] a judicial determination that 
it is equitable to wind up the partnership business. 
(c) Ina dissolution and winding up, a transferee is entitled to an account of partnership trans- 
actions only from the date of the latest account agreed to by all of the partners. 
(d) Upon transfer, the transferor retains the rights and duties of a partner other than the in- 
terest in distributions transferred. 
(e) A partnership need not give effect to a transferee's ene under this section until it has 
notice of the transfer. 
(f) A transfer of a partner's transferable interest in the partnership in violation of a restriction 
on transfer contained in the partnership agreement is ineffective as to a person having notice of 
the restriction at the time of transfers P 


History: Laws 1996, ch, 53, § 503. Rights of creditors where partnership is continued 
without liquidation upon retirement or death of partners, 


ANNOTATIONS under provision of Uniform Partnership Act, 111 A.L.R. 

Withdrawal by assignment leads to termination 1093. ty : ae 
of partnership. — While the assignment itself would not Provision of partnership agreement giving one partner 
cause a dissolution of the partnership, it is a basic tenet of Fein ie Hin out aacuee 160 orient i Balt 
partnership law that a general partnership requires two Sage sty phe copper veep ee Ate CA PTT te eae 
or more partners to be considered a partnership. Thus, the nership Act, § 25 (2) (b) (54-1-1 NMSA 1978 et seq.), relat- 
withdrawal of one of the partners, without the substitu- ing to nonassignability of partner's right in specific part- 
tion of a new partner, would lead to a dissolution of the nership property. 39 A.L.R.2d 1365. 
partnership. Resolution Trust Corp. v. Ocotillo W. Joint Sale or transfer of interest by partner. as dissolving 
Venture, 840 F, Supp. 1463 (D.N.M. 1993). partnership, 75 A.L.R.2d 1036. 

ane hi 2d, A.L.R. and C.J.S. references. — 59 vi Partner's breach of fiduciary duty to copartner on sale of 
Am, Jur. 2d Partnership § 833 et seq. partnership interest to another partner, 4 A. L.R.4th 1122, 


68 C.J.S. Partnership §§ 103, 245. 
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54-1A-504. Partner's transferable interest subject to charging order. 


(a) On application by a judgment creditor of a partner or of a partner's transferee, a court having 
jurisdiction may charge the transferable interest of the judgment debtor to satisfy the judgment. The 
court may appoint a receiver of the share of the distributions due or to become due to the judgment 
debtor in respect of the partnership and make all other orders, directions, accounts and inquiries the 
judgment debtor might have made or which the circumstances of the case may require. 

(b) . A charging order constitutes alien on the judgment debtor's transferable interest in the 
partnership. The court may order a foreclosure of the interest subject to the charging order at any 


time. The purchaser at the foreclosure sale has the rights of a transferee. 
(c) At any time before foreclosure, an interest charged may be redeemed: 


(1) by the judgment debtor; 


(2) with property other, than partnership property, by one or more of the other part- 


ners; or 


(3) with partnership property, by one or more of the other partners ty the consent of all 


of the partners whose interests are not so charged, 


(d) The Uniform Partnership Act (1994) [54-1A-1202 NMSA 1978] does not deprive a partner 
of a right under exemption laws with respect to the partner's interest in the partnership. 

(e) This section provides the exclusive remedy by which a judgment creditor of a partner or 
partner's transferee may satisfy a judgment out of the judgment debtor's transferable interest in 


the partnership. 


History: Laws 1996, ch. 53, § 504. 

Cross references. — For form for claim of exemptions 
on executions, see Rule 4-803 NMRA. 

For form for order on claim of exemption and order to 
pay in execution proceedings, see Rule 4-804 NMRA, 

For form for application for writ of garnishment and af- 
fidavit, see Rule 4-805 NMRA. 

For form for notice of right to claim exemptions from 
execution, see Rule 4-808A NMRA. 

For form for claim of exemption from garnishment, see 
Rule 4-809 NMRA. 


ANNOTATIONS 


Limits of partnership insurance coverage. — The 
obligation of a liability insurer is contractual and is to be 
determined by the terms of the policy. Where neither the 
partners nor the insurance company intended to protect 
the partners individually from their own tortious acts 
which were outside the scope of the partnership business, 
nor did they intend to create a new liability in the part- 
nership when none previously existed, but intended pro- 


tection only from liability because of accidents arising out . 
of partnership operation, there is no coverage for claim for | 


unlawful and malicious assault committed by one partner 
personally, Jones v. Harper, 1965-NMSC-136, 75 N.M..557, 
408 P.2d 56. 

Garnishment proceedings may be used to attach an 
individual partner's interest, which is profits remaining 
after partnership debts are paid, and the accounts are 


settled between the partners. Behles.v. Ellermeyer (In re 
Lucas), 107 Bankr, 332 (Bankr. D.N.M, 1989). 

A charging order is not the exclusive method of levy for 
the debt of a partner where the state law provides for gar- 
nishment. Service of a writ of garnishment on any general 
partner, other than the debtor partner, would require only 
that profits payable to the debtor partner be paid to the 
garnishor instead. Behles v. Ellermeyer (In re Lucas), 107 
Bankr, 332 (Bankr. D.N.M. 1989). 

Law reviews. — For article, "Attachment in New Mex- 
ico - Part II," see 2 Nat. Resources J. 75 (1962). 

Am. Jur, 2d, A.L.R. and C.J.S. references, — 59A 
Am, Jur. 2d Partnership § 790 et seq. 

Right of individual partner to exemption in partnership 
property, 4 A.L.R. 300, 

Right of partner to preference over creditors of copart- 
ner, 6 A.L.R. 160. 

Chattel mortgage on partner's interest in firm, 54 
A.L.R. 534, 

Relative rank of judgment, attachment or execution 
based on partnership liability, and judgment, attachment 
or execution based on liability of individual partner, 75 
A.L.R. 997, 

» Appointment of receiver of property of individual debtor 
or partnership on application of simple contract creditor 
without lien, 109 A.L.R, 279. 

Ex parte appointment of receiver for partnership, 169 
A.L.R. 1127... 

68 C.J.S, Partnership §§ 194, 218, 


ARTICLE 6 
Partner's Dissociation. 


54-1A-601. Events causing partner's dissociation. 


A partner is dissociated from a partnership upon the occurrence of any of the following events: 
(1) the partnership's having notice of the partner's express will to withdraw as a partner or on 


a later date specified by the partner; 
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(2) an event agreed to in the partnership agreement as causing the partner's dissociation; 

(3) the partner's expulsion pursuant to the partnership agreement; 

(4) the partner's expulsion by the unanimous vote of the other partners if: 

(i) it is unlawful to carry on the partnership business with that partner; 

(ii) ° there has been a transfer of all or substantially all of that partner's transferable inter- 
est in the partnership, other than a transfer for security purposes, or a court order charging the 
partner's interest, which has not been foreclosed; 

(iii) within ninety days after the partnership notifies a esonet partner that it will be 
expelled because it has filed a certificate of dissolution or the equivalent, its charter has been re- 
voked or its right to conduct business has been suspended by the jurisdiction of its incorporation, 
there is no revocation of the certificate of dissolution or no Bap Ievave iene of its charter or its right 
to conduct business; or 

(iv) apartnership that is a partner has been dissolved and its business is being wound up; 

(5) on application by the een! or another partner, the partner's expulsion by judicial 
determination because: 

(i) the partner engaged in propery conduct that adversely and materially affected the 
partnership business; 

(ii) the partner willfully or persistently committed a material breach of the’ partnership 
agreement or of a ets owed to the partnership or the other partners under Section 404 Wey 1A- 
404 NMSA 1978]; 0 

(iii) the iéotee engaged in conduct relating to the partnership business which makes it 
not reasonably practicable to carry on the business in partnership with the partner; 

(6) the partner's: 

(i) becoming a debtor in bankruptcy; 

(ii) executing an assignment for the benefit of creditors; 

(iii) seeking, consenting to or acquiescing in the appointment of a trustee, receiver or quit 
dator of that partner or of all or substantially all of that partner's property; or 

(iv) failing, within ninety days after the appointment, to have vacated or stayed. the ap- 
pointment of a trustee, receiver or liquidator of the partner or of all or substantially all of the 
partner's property obtained without the partner's consent or acquiescence or failing within ninety 
days after the expiration of a stay to have the appointment vacated; 

(7) in the case of a partner who is an individual: 

(i) the partner's death; 

(ii) the appointment of a guardian or general conservator for the partner; or 

(iii) ajudicial determination that the partner has otherwise become incapable of perform- 
ing the partner's duties under the partnership agreement; 

(8) in the case of a partner that is a trust or is acting as a partner by virtue of being a trustee 
of a trust, distribution of the trust's entire transferable interest in the partnership, but not merely 
by reason of the substitution of a successor trustee;' 

(9) in the case of a partner that is an estate or is acting as a partner by virtue of being a per- 
sonal representative of an estate, distribution of the estate's entire transferable interest in the 
partnership, but not merely by reason of the substitution of a successor personal representative; or 

(10) termination of a partner who is not an individual, partnership, corporation, trust or estate. 


History: Laws 1996, ch. 53, § 601. 


54-1A-602. Partner's power to dissociate; wrongful dissociation. 


(a) A partner has the power to dissociate at any time, rien or WrOpeDOLy, by express will 
pursuant to Section 601(1) [54-1A-601(1) NMSA 1978]. 
(b) A partner's dissociation is wrongful only if: 
(1) itis in breach of an express provision of the partnership agreement; or 
(2) in the case of a partnership for a definite term or particular undertaking, before the 
expiration of the term or the completion of the undertaking: 
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(i) the partner withdraws by express will, unless the withdrawal follows within ninety 
days after another partner's dissociation by death or otherwise under Section 601(6) through 
(10) [54-1A-601(6) through (10) NMSA Lars) or wrongful dissociation under Section 602(b) 
[54-1A-602(b) NMSA 1978]; 

(ii) the partner is expelled by judicial determination under Section 601(5) [54-1A- 
601(5) NMSA 1978]; 

(iii) the partner is dissociated by becoming a debtor in bankruptcy; or 

(iv) in the case of a partner who is not an individual, trust other than a business trust 
or estate, the partner is expelled or otherwise dissociated because it willfully dissolved or termi- 
nated, 

(c) A partner who wrongfully dissociates is liable to the partnership and to the other deste 
for damages caused by the dissociation. The liability is in addition to any other obligation of the 
partner to the partnership or to the other partners. 


History: Laws 1996, ch. 53, § 602. 


54-1A-603. Effect of partner's dissociation. 


(a) Ifa partner's dissociation results in a dissolution and winding up of the partnership busi- 
ness, Article 8 applies; otherwise, Article 7 applies. 
(b) Upon a partner's dissociation: 
(1) the partner's right to participate in the management and conduct of the partnership 
business terminates, except as otherwise provided in Section 808 [54-1A-803 NMSA 1978]; 
(2) the partner's duty of loyalty under Section 404(b)(3) [54-1A-404(b)(3) NMSA 1978] ter- 
minates; and 
(3) the partner's duty of loyalty under Section 404(b)(1) and (2) [54-1A-404(b)(1) and (2) 
NMSA 1978] and duty of care under Section 404(c) [54-1A-404(c) NMSA 1978] continue only with 
regard to matters arising and events occurring before the partner's dissociation, unless the part- 
ner participates in winding up the partnership's business pursuant to Section 803. 


History: Laws 1996, ch. 53, § 603. 


ARTICLE 7 
Partner's Dissociation When Business Not Wound Up. 


54-1A-701. Purchase of dissociated partner's interest. 


(a) Ifa partner is dissociated from a partnership without resulting in a dissolution and wind- 
ing up of the partnership business under Section 801 [54-1A-801 NMSA 1978], the partnership 
shall cause the dissociated partner's interest in the partnership to be purchased for a buyout price 
determined pursuant to Subsection (b). 

(b) The buyout price of a dissociated partner's interest is the amount that would have been 
distributable to the dissociating partner under Section 807(b) [54-1A-807(b) NMSA‘1978] if, on the 
date of dissociation, the assets of the partnership were sold at a price equal to the greater of the 
liquidation value or the value based on a sale of the entire business as a going concern without the 
dissociated partner and the partnership were wound up as of that date. Interest must be paid from 
the date of dissociation to the date of payment. 

(c) Damages for wrongful dissociation under Section 602(b) [54-1A-602(b) NMSA 1978], and all 
other amounts owing, whether or not presently due, from the dissociated partner to the partner- 
ship, must be offset against the buyout price. Interest must be paid from the date the amount owed 
becomes due to the date of payment. 
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(d) A partnership shall: indemnify a dissociated partner whose interest is being purchased . 
against all partnership liabilities, whether incurred before or after the dissociation, except liabili- 
ties incurred by an act of the dissociated partner under Section 702 [54-1A-702 NMSA 1978]. 

(e) If no agreement for the purchase of a dissociated partner's interest is reached within one 
hundred twenty days after a written demand for payment, the partnership shall pay, or cause to 
be paid, in cash to the dissociated partner the amount the partnership estimates to be the buyout 
price and accrued interest, reduced by any offsets and. accrued interest under Subsection (c). 

(f) If a deferred payment is authorized under Subsection (h), the partnership may tender a 
written offer to pay the amount it estimates to be the buyout price and accrued interest, reduced 
by any offsets under Subsection (c), stating the time of payment, the amount and type of security 
for payment and the other terms and conditions of the obligation. 

(g) The payment or tender required by Subsection (e) or (f) must be accompanied by the follow- 
ing: 

(1) astatement of partnership assets and liabilities as of the date of dissociation; 

(2) the latest available partnership balance sheet and income statement, if any; 

(3) an explanation of how the estimated amount of the payment was calculated; and 

(4) written notice that the payment is in full satisfaction of the obligation to purchase un- 
less, within one hundred twenty days after the written notice, the dissociated partner commences 
an action to determine the buyout price, any offsets under Subsection (c) or other terms of the 
obligation to purchase. 

(h) Apartner who wrongfully dissociates before the expiration of a definite term or the comple- 
tion of a particular undertaking is not entitled to payment of any portion of the buyout price until 
the expiration of the term or completion of the undertaking, unless the partner establishes to the 
satisfaction of the court. that earlier payment will not cause undue hardship to the business of the 
partnership. A deferred payment must be adequately secured and bear interest. 

(i) A dissociated partner may maintain an action against the partnership, pursu- 
ant to Section 405(b)(2)(ii) [54-1A-405(b)(2)(ii) NMSA 1978], to determine the buyout price of 
that partner's interest, any offsets under Subsection (c), or other terms of the obligation to pur- 
chase. The action must be commenced within one hundred twenty days after the partnership 
has tendered payment or an offer to pay or within one year after written demand for payment 
if no payment or offer to pay is tendered. The court shall determine the buyout price of the dis- 
sociated partner's interest, any offset due under Subsection (c), and accrued interest and enter 
judgment for any additional payment or refund. If deferred payment is authorized under Sub- 
section (h), the court shall also determine the security for payment and other terms of the obli- 
gation to purchase. The court may assess reasonable attorneys' fees and the fees and expenses 
of appraisers or other experts for a party to the action, in amounts the court finds equitable, 
against a party that the court finds acted arbitrarily, vexatiously or not in good faith, The find- 
ing may be based on the partnership's failure to tender payment or an offer to pay or to comply 
with Subsection (g). 


History: Laws 1996, ch. 58, § 701. 


54-1A-702, Dissociated partner's power to bind and liability to 
partnership. 


(a) For two years after a partner dissociates without resulting in a dissolution and winding 
up of the partnership business, the partnership, including a surviving partnership under Article 
9, is bound by an act of the dissociated partner which would have bound the partnership under 
Section 301 [54-1A-301 NMSA 1978] before dissociation only if at the time of entering into the 
transaction the other party: 

(1) reasonably believed that the dissociated partner was then a partner; 
(2) did not have notice of the partner's dissociation; and 
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(3) is not deemed to have had knowledge under Section 303(e) [54-1A-303(e) NMSA 1978] 
or notice under Section 704(c) [54-1A-704(c) NMSA 1978]. 1o 
(b) A dissociated partner is liable to the partnership for any damage caused to the partnership 
arising from an obligation incurred by the dissociated partner after dissociation for ie the 
partnership is liable under Subsection (a), 


History: Laws 1996, ch. 58, § 702. 


54-1A-703. Dissociated partner's liability to other persons. 


(a) ’A partner's dissociation does not of itself discharge the partner's liability for a partnership 
obligation incurred before dissociation. A dissociated partner is not liable for a partnership obliga- 
tion incurred after dissociation, except as otherwise provided in Subsection (b) of this section. 

(b) A partner who dissociates without resulting in a dissolution and winding up of the partner- 
ship business is liable as a partner to the other party in a transaction entered into by the part- 
nership, or a surviving partnership under Article 9 of the Uniform Partnership Act (1994), within 
two years after the partner's dissociation, only if the partner is liable for the obligation under 
Section 54-1A-306 NMSA 1978 and at the time of entering into the transaction the other party: 

(1) reasonably believed that the dissociated partner was then a partner; 

(2) did not have notice of the partner's dissociation; and — 

(3) is not deemed to have had knowledge under Section 54-1A-303(e) NMSA 1978 or notice 
under Section 54-1A-704(c) NMSA 1978. 

(c) By agreement with the partnership creditor and the partners continuing the business, a 
dissociated partner may be released from liability for a partnership obligation. 

(d) A dissociated partner is released from liability for a partnership obligation if a partnership 
creditor, with notice of the partner's dissociation but without the partner's consent, agrees to a 
material alteration i in the nature or time of payment of a partnership obligation. 


History: Laws 1996, ch. 53, § 703; 1997, ch. 76, § 7. near the middle, inserted "of the Uniform Partnership Act 
The 1997 amendment, effective July 1, 1997, inserted (1994)" and deleted "the liabilty is owed’ for which" follow- 
"of this, section" in Subsection (a) and, in Subsection (b), ing "only if", and made section reference substitutions. 


54-1A-704. Statement of dissociation. 


(a) A dissociated partner or the partnership may file‘a statement of dissociation stating the 
name of the partnership and that the partner is dissociated from the partnership. 

(b) A statement of dissociation is a limitation on the authority of a dissociated partner for the 
purposes of Section 303(d) and (e) [54-1A-303(d) and (e) NMSA 1978]. 

(c) For the purposes of Sections 702(a)(3) [54-1A-702(a)(3) NMSA 1978] and 703(b)(3) 
[54-1A-703(b)(3) NMSA 1978], a person not a partner is deemed to have notice of the dissociation 
ninety days after the statement of dissociation is filed. 


History: Laws 1996, ch. 53, § 704. 


54-1A-705. Continued use of partnership name. 


Continued use of a partnership name, or a dissociated partner's name as part thereof, by part- 
ners continuing the business does not of itself make the dissociated partner liable for an obligation 
of the partners or the partnership continuing the business. 


History: Laws 1996, ch. 53, § 705. 
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ARTICLE 8 
Winding Up Partnership Business. 


54-1A-801. Events causing dissolution and winding up of partnership 
business. 


A partnership is dissolved, and its business must be wound up, only upon the occurrence of any 
of the following events: 

(1) in a partnership at will, the partnership's having notice from a partner, other than a 
partner who is dissociated under Section 601(2) through (10) [54-1A-601(2) through (10) NMSA 
1978], of that partner's express will to withdraw as a partner or on a later date specified by the 
partner; ms | | 

(2) ina partnership for a definite term or particular undertaking: 

(i) the expiration of ninety days after a partner's dissociation by death or otherwise under 
Section 601(6) through (10) or wrongful dissociation under Section 602(b) [54-1A-602(b) NMSA 
1978], unless before that time a majority in interest of the remaining partners, including partners 
who have rightfully dissociated pursuant to Section 601(b)() [54-1A-601(b)(i) NMSA 1978], agree 
to continue the partnership; 

(ii) the express will of all of the partners to wind up the partnership business; or 

(iii) the expiration of the term or the completion of the undertaking; 

(3) an event agreed to in the partnership agreement resulting in the winding up of the part- 
nership business; | . 

(4) an event that makes it unlawful for all or substantially all of the business of the partner- 
ship to be continued, but a cure of illegality within ninety days after notice to the partnership of 
the event is effective retroactively to the date of the event for purposes of this section; _ 

(5) on application by a partner, a judicial determination that: 

(i) the economic purpose of the partnership is likely to be unreasonably frustrated; 

(ii) another partner has engaged in conduct relating to the partnership business which 
makes it not reasonably practicable to carry on the business in partnership with that partner; or 

(iii) it is not otherwise reasonably practicable to carry on the partnership business in con- 
formity with the partnership agreement; or 

(6) on application by a transferee of a partner's transferable interest, a judicial determination 
that it is equitable to wind up the partnership business: 

(i) after the expiration of the term or completion of the undertaking, if the partnership was 
for a definite term or particular undertaking at the time of the transfer or entry of the charging 
order that gave rise to the transfer; or 

(ii) at any time, if the partnership was a partnership at will at the time of the transfer or 
entry of the charging order that gave rise to the transfer. 


History: Laws 1996, ch. 53, § 801. Debt or liability arising from withdrawal or misappro- 


priation of partnership funds by member of firm as dis- 
ANNOTATIONS chargeable in his bankruptcy, 16 A.L.R.2d 1151. 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 59A Powers of liquidating partners with respect to incurring 
Am. Jur. 2d Partnership § 810 et seq. of obligations, 60 A.L.R.2d 826. ; 
Bankruptcy or insolvency of individual partner as dis- Sale or transfer of interest by partner as dissolving 


solving copartnership, 29 A.L.R. 45. partnership, 75 A.L.R.2d 1036, 
Agreement for dissolution as affecting partner's lien on 68 C.J.S. Partnership § 331 et seq. 

or interest in assets of partnership, 43 A.L.R, 95. 

54-1A-802. Partnership continues after dissolution. 


(a) Subject to Subsection (b), a partnership continues after dissolution only for the purpose 
of winding up its business. The partnership is terminated when the winding up of its business is 
completed. 
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(b) At any time after the dissolution of a partnership and before the winding up of its busi- 
ness is completed, all of the partners, including any dissociating partner other than a wrongfully 
dissociating partner, may waive the right to have the partnership's business wound up and the 
partnership terminated. In that event: 

(1) the partnership resumes carrying on its business as if dissolution had never occurred, 
and any liability incurred by the partnership or a partner after the dissolution and before the 
waiver is determined as if dissolution had never occurred; and 

(2) the rights of a third party accruing under Section 804(1) [54-1A-804(1) NMSA 1978] 
or arising out of conduct in reliance on the dissolution before the third party knew or received a 
notification of the waiver may not be adversely affected. 


History: Laws 1996, ch. 53, § 802. 


54-1A-803. Right to wind up partnership business. 


(a) After dissolution, a partner who has not wrongfully dissociated may participate in winding 
up the partnership's business, but on application of any partner, partner's legal representative or 
transferee, the district court, for good cause shown, may order judicial supervision of the winding up. 

(b) The legal representative of the last surviving partner may wind up a partnership's busi- 
ness. | 

(c) A person winding up a partnership's business may preserve the partnership business or 
property as a going concern for a reasonable time, prosecute and defend actions and proceedings, 
whether civil, criminal or administrative, ‘settle and close the partnership's business, dispose of 
and transfer the partnership's property, discharge the partnership's liabilities, distribute the as- 
sets of the partnership pursuant to Section 807 [54-1A-807 NMSA 1978], settle disputes by media- 
tion or arbitration and perform other necessary acts. 


History: Laws 1996, ch. 53, § 803. 


54-1A-804. Partner's power to bind partnership after dissolution. 


Subject to Section 805 [54-1A-805 NMSA 1978], a partnership is bound by a partner's act after 
dissolution that: . 

(1). is appropriate for winding up the partnership business; or 

(2) would have bound the partnership under Section 301 [54-1A-301 NMSA 1978] before dis- 
solution, if the other party to the transaction did not have notice of the dissolution. 


History: Laws 1996, ch, 53, § 804. © Nonuse of trade name as affecting rights of partners in- 
ter se after dissolution of firm, 48 A.L.R. 1263. 
ANNOTATIONS Agency conferred upon partners as affected by dissolu- 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 59A epee er vepiacin: se Sacer et om ‘eerie 
Am. Jur. 2d Partnership § 877 et seq. a quidating par incur 
is air. b aire obligations, 60 A.L.R.2d 826, 
68 C.J.S. Partnership § 354. 


54-1A-805. Statement of dissolution. 


~ (a) After dissolution, a partner who has not wrongfully dissociated may file a statement of dis- 
solution stating the name of the partnership and that the partnership has dissolved and is wind- 
ing up its business. 

(b) A statement of dissolution cancels a filed statement of partnership authority for the pur- 
poses of Section 303(d) [54-1A-303(d) NMSA 1978] and is a limitation on authority for the pur- 
poses of Section 303(e) [54-1A-303(e) NMSA 1978]. 

(c) For the purposes of Sections 301 [54-1A-301 NMSA 1978] and 804 [54-1A-804 NMSA 1978], 
a person not a partner is deemed to have notice of the dissolution and the limitation on the part- 
ners' authority as a result of the statement of dissolution ninety days after it is filed. 
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(d) -After filing and, if appropriate, recording a statement of dissolution, a ‘dissolved partner- 

ship may file and, if appropriate, record a statement of partnership authority which will operate 

with respect to a person not a partner as provided in Section 303(d) and (e) in any transaction, 
whether or not the transaction is gage uae for Sa ue the partnership business. 


History: Laws 1996, ch. 53, § 805. 


54-1A-806. ‘Partner's liability to other partners after dissolution. 


(a) Except as otherwise provided in Subsection (b) of this section and Section 54-1A-306 NMSA 
1978, after dissolution a partner is liable to the other partners for the partner's share of any part- 
nership liability incurred under Section 54-1A-804 NMSA 1978. 

(b) A partner who, with knowledge of the dissolution, incurs a partnership liability under Sec- 
tion 54-1A-804(2) NMSA 1978 by an act that is not appropriate for winding up.the partnership 
business is liable to the sean for any damage caused to the partnership arising from the 
liability. 


Histoty, Laws 1996, ch. 538, § 806; 1997, ch. 76,§ 8. —. Section 54-1A-306 NMSA 1978" near the beginning and 


The 1997 amendment, effective July 1, 1997, made deleted "unless the liability is not one for which the part- 
section reference substitutions in Subsections (a) and ner is liable under Section 306 and Section 54-1-48 NMSA 


(b), and, in Subsection (a), inserted "of this section and 1978" at the end. 


54-1A-807. Settlement of accounts and contributions among partners. 


(a) In winding up a partnership's business, the assets of the partnership, including the con- 
tributions of the partners required by this section, must be applied to discharge its obligations to 
creditors, including, to the extent permitted by law, partners who are creditors. Any surplus must 
be applied to pay in cash the net amount distributable to partners in accordance with their right 
to distributions under Subsection (b) of this section. 

(b) Each partner is entitled to a settlement of all partnership accounts upon winding up the 
partnership business. In settling accounts among the partners, the profits and losses that result 
from the liquidation of the partnership assets must be credited and charged to the partner's ac- 
counts. The partnership shall make a distribution to a partner in an amount equal’to any excess of 
the credits over the charges in the partner's account. Except as otherwise provided in Section 54- 
1A-306 NMSA 1978, a partner shall contribute to the partnership an amount equal to any excess 
of the charges over the credits in the partner's account but excluding from the calculation charges 
attributable to an obligation for which the partner is not personally liable under Section 54-1A- 
306 NMSA 1978. 

(ec) Ifa partner fails to contribute the full amount required under Subsection (b) of this section, 
all of the other partners shall contribute, in the proportions in which those partners share part- 
nership losses, the additional amount necessary to satisfy the partnership obligations for which 
they are personally liable under Section 54-1A-306 NMSA 1978. A partner or partner's legal rep- 
resentative may recover from the other partners any contributions the partner makes to the ex- 
tent the amount contributed exceeds that partner's share of the partnership obligations for which 
the partner is personally liable under Section 54-1A-306 NMSA 1978. 

(d) After the settlement of accounts, each partner shall contribute, in the proportion in which 
the partner shares partnership losses, the amount necessary to satisfy partnership obligations 
that were not known at the time of the settlement and for which the partner is personally liable 
under Section 54-1A-306 NMSA 1978. 

(e) The estate of a deceased partner is liable for the partner's obligation to contribute to the 
partnership. 

(f) An assignee for the benefit of creditors of a partnership or a partner, or a person appointed 
by a court to represent creditors of a partnership or a partner, may enforce a partner's obligation 
to contribute to the partnership, 
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History: Laws 1996, ch. 58, § 807; 1997, ch. 76, § 9. near the beginning and added "for which they are per- 

The 1997 amendment, effective July 1, 1997, in Sub- sonally liable under Section 54-1A-806 NMSA: 1978" at 
section (a), added "of this section" at the end; in Subsec- the end, and, in the second sentence, added "for which 
tion (b), made a section reference substitution and added the partner is personally liable under Section 54-1A-306 
"but excluding from the calculation charges attributable NMSA 1978" at the end; and, in Subsection (d), deleted 
to an obligation for which the partner is not personally "Except as otherwise provided in Section 306 and Sec- 
liable under Section 54-1A-306 NMSA 1978" at the end; tion 54-1-48 NMSA 1978" from the beginning and added 
in Subsection (c), in the first sentence, inserted "the full "and for which the partner is personally liable under Sec- 
amount required under Subsection (b) of this section" tion 54-1A-306 NMSA 1978" at the end. 

ARTICLE 9 


Conversions and Mergers. 


54-1A-901. Definitions. 


As used in this article: 

(1) “general partner" means a partner in a partnership and a general partner in a limited 
partnership; . 

(2) "limited partner" means a limited partner in a limited partnership; 

(3) "limited partnership" means a limited partnership created under the Uniform Limited 
Partnership Act [repealed], predecessor law or comparable law of another Wits Sidon ei and 

(4) "partner" includes both a general partner and a limited partner. 


History: Laws 1996, ch. 53, § 901. NMSA 1978, effective January 1, 2009. For comparable 
Bracketed material. — The bracketed material was provisions, see the Uniform Revised Limited Partnership 
inserted by the compiler and is not part of the law. Act, Chapter 54, Article 2A NMSA 1978. 


Laws 2007, ch. 129, § 1206 repealed the Uniform Lim- 
ited Partnership Act, Sections 54-2-1 through 54-2-63 


54-1A-902. Conversion of partnership to limited partnership. 


(a) A partnership may be converted to a limited partnership pursuant to this section. 

(b) The terms and conditions of a conversion of a partnership to a limited partnership must be 
approved by all of the partners or by a number or percentage specified for conversion in the part- 
nership agreement. 

(c) After the conversion is approved by the partners, the partnership shall file a certificate of 
limited partnership in the jurisdiction in which the limited partnership is to be formed. The cer- 
tificate must include: | 

(1) ‘a statement that the partnership was converted to a limited partnership from a part- 
nership; 

(2) its former name; and 

(3) astatement of the number of votes cast by the partners for and against the conversion 
and, if the vote is less than unanimous, the number or percentage required to approve the conver- 
sion under the partnership agreement. 

(d) The conversion takes effect when the certificate of limited paruersiiip 1 is filed or at any 
later date specified in the certificate. 

(e) A general partner who becomes a limited partner as a result of the conversion remains li- 
able as a general partner for an obligation incurred by the partnership before the conversion takes 
effect. If the other party to a transaction with the limited partnership reasonably believes when 
entering the transaction that the limited partner is a general partner, the limited partner is liable 
for an obligation incurred by the limited partnership within ninety days after the conversion takes 
effect. The limited partner's liability for all other obligations of the limited partnership incurred 
after the conversion takes effect is that of a limited partner as provided in the Uniform Limited 
Partnership Act [repealed]. 


History: Laws 1996, ch. 53, § 902. 
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Bracketed material. — The bracketed material was NMSA 1978, effective January 1, 2009: For comparable 
inserted by the compilerand is not part of the law. provisions, see the Uniform Revised Limited Partnership 
Laws 2007, ch. 129, § 1206 repealed the Uniform Lim- Act, Chapter 54, Article 2A NMSA 1978. 


ited Partnership Act, Sections 54-2-1 through 64-2-63 
b / 


54-1A-903. Conversion of limited partnership to partnership. 


(a) A limited partnership may be converted to a partnership pursuant to this section. 

(b) Notwithstanding a provision to the contrary in a limited partnership agreement, the terms 
and conditions of a conversion of a limited partnership toa eco must be approved by all 
of the partners. 

(c) After the conversion is approved by the partners, the limited partnership shall cancel its 
certificate of limited partnership. ) 

(d) The conversion takes effect when the certificate of limited partnership is canceled. 

(e) A limited partner who becomes a general partner as a result of the conversion remains 
liable only as a limited. partner for an obligation incurred by the limited partnership before the 
conversion takes effect. Except as otherwise provided in Section 54-1A-306 NMSA 1978, the part- 
ner is liable as a general partner for an obligation of the partnership incurred after the conversion 
takes effect. ne | 


History: Laws 1996, ch. 538, § 903; 1997, ch. 76, § 10. NMSA 1978" at the beginning of the second sentence in 
The 1997 amendment, effective July 1, 1997, added Subsection (e), 
"Except as otherwise provided in Section 54-1A-306 


54-1A-904. Effect of conversion; entity unchanged. 


(a) A partnership or limited partnership that has been converted pursuant to this article is for 
all purposes the same entity that SuSE before the conversion. 
(b) When a conversion takes effect: 
(1) all property owned by the converting partnership or limited partnership remains 
vested in the converted entity; 
(2) all obligations of the converting partnership or limited partnership continue as obliga- 
tions of the converted entity; and 
(3) an action or proceeding pending against the converting partnership or limited partner- 
ship may be continued as if the conversion had not occurred. 


History: Laws 1996, ch. 58, § 904. 


54-1A-905. Merger of partnerships. 


(a) Pursuant to a plan of merger approved as provided in Subsection (c), a partnership may be 
merged with one or more partnerships or limited partnerships. . 
(b)..The plan of merger must set forth: 
(1) the name of each partnership or limited partnership that is a party to the merger; 
(2) the name of the surviving entity into which the other partnerships or limited partner- 
ships will merge; 
(3) whether the,surviving entity is a partnership or a limited partnership and the status 
of each partner; 
(4) the terms and conditions of the merger; 
(5) the manner and basis of converting the interests of each party to the merger into in- 
terests or obligations of the surviving entity or into money or other property in whole or part; and 
(6) the street address of the surviving entity's chief executive office. 
(c) The plan of merger must be approved: 
(1) in the case of a partnership that is a party to the merger, by all of the partners, or a 
number or percentage specified for merger in the partnership agreement; and 
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(2) in the case of a limited partnership that is a party to the merger, by the vote required 
for approval of a merger by the law of the state or foreign jurisdiction: in which the limited partner- 
ship is organized and, in the absence of such a specifically applicable law, by all of the partners, 
notwithstanding a provision to the contrary in the partnership agreement: 

(d)’ After a plan of merger is approved and before the merger takes effect, the plan may be 
amended or abandoned as provided in the plan. 
(e) The merger takes effect on the later of: 

(1) the approval of the plan of merger by all parties to the merger, as provided in Subsec- 
tion (c); 

(2) the filing of all open Se required by law to be filed as a condition to the effectiveness 
of the merger; or 

(3) any effective date specified in the plan of merger. 


History: Laws 1996, ch. 53, § 905. 


54-1A-906. Effect of merger. 


(a) When a merger takes effect: : 

(1) the separate existence of every partnership or limited partnership that is a party to the 
merger, other than the surviving entity, ceases; 

~ (2) all property owned by each of the merged partnerships or limited partnerships vests in 
the surviving entity; 

' (3) all obligations of every partnership or limited partnership that is a party to the merger 

become the obligations of the surviving entity;and , 

(4) an action or proceeding pending against a partnership or limited partnership that is 

a party to the merger may be continued as if the merger had not occurred or the surviving entity 
may be substituted as a party to the action or proceeding. 7 

(b) The secretary of state of this state is the agent for service of process in an action or proceed- 
ing against a surviving foreign partnership or limited partnership to enforce an obligation of a 
domestic partnership or limited partnership that is a party to a merger. The surviving entity shall 
promptly notify the secretary of state of the mailing address of its chief executive office and of any 
change of address. Upon receipt of process, the secretary of state shall mail a copy of the process to 
the surviving foreign partnership or limited partnership. 

(c) A partner of the surviving partnership or limited partnership is liable for: 

(1) all obligations of a party to the merger for which the partner was personally liable 
before the merger; 

(2) all other obligations of the surviving entity incurred before the merger by a party to 
the merger, but those obligations may be satisfied only out of property of the entity; and 

(8) except as otherwise provided in Section 54-1A-306 NMSA 1978, all obligations of the 
surviving entity incurred after the merger takes effect, but those obligations may be satisfied only 
out of property of the entity if the partner is a limited partner. 

(d) Ifthe obligations incurred before the merger by a party to the merger are not satisfied out 
of the property of the surviving partnership or limited partnership, the general partners of that 
party immediately before the effective date of the merger shall contribute the amount necessary 
to satisfy that party's obligations to the surviving entity, in the manner provided in Section 54- 
1A-807 NMSA 1978 or in the limited partnership act of the jurisdiction in which the party was 
formed, as the case may be, as if the merged party were dissolved. ~ 

(e) A partner of a party to a merger who does not become a partner of the surviving partner- 
ship or limited partnership is dissociated from the entity, of which that partner was a partner, 
as of the date the merger takes effect. The surviving entity shall cause the partner's interest in 
the entity to be purchased under Section 54-1A-701 NMSA 1978 or another statute specifically 
applicable to that party's interest with respect to a merger. The surviving entity is bound under 
Section 54-1A-702 NMSA 1978 by an act of a general partner dissociated under this subsection, 
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and the partner is liable under Section 54-1A-703 NMSA 1978 for transactions entered into by the 
surviving entity after the merger takes effect. 


History: Laws 1996, ch. 53, § 906; 1997, ch. 76, § 11. Section 54-1A-806 NMSA 1978" at the beginning of Para- 


The 1997 amendment, effective July 1, 1997, in .. . graph (3); and made section reference substitutions in 
Subsection (c), added "except as otherwise provided in Subsections (d) and (e). 


54-1A-907. Statement of merger. 


(a) After a merger, the surviving partnership or limited partnership may file a statement that 
one or more partnerships or limited partnerships have merged into the surviving entity. 

(b) A statement of merger must contain: 

(1) the name of each partnership or limited partnership that is a party to the merger; 

(2) the name of the surviving entity into which the other partnerships or limited partner- 
ships were merged; 

(8) the street address of the surviving entity's chief executive office and of an price i in this 
state, if any; and 

(4) whether the surviving entity is a partnership or a limited partnership. 

(c) Except as otherwise provided in Subsection (d), for the purposes of Section 302 [54-1A- 
302 NMSA 1978], property of the surviving partnership or limited partnership which before the 
merger was held in the name of another party to the merger is property held in the name of the 
surviving entity upon filing a statement of merger. 

(d) For the purposes of Section 302, real property of the surviving partnership or limited part- 
nership which before the merger was held in the name of another party to the merger is property 
held in the name of the surviving entity upon recording a certified copy of the statement of merger 
in the office for recording transfers of that real property. j 

(e) A filed and, if appropriate, recorded statement of merger, executed and declared to be ac- 
curate pursuant to Section 105(c) [54-1A-105(c) NMSA 1978], stating the name of a partnership 
or limited partnership that is a party to the merger in whose name property was held before the 
merger and the name of the surviving entity, but not containing all of the other information re- 
quired by Subsection (b), operates with respect to the partnerships or limited partnerships named 
to the extent provided in Subsections (c) and (d). 


History: Laws 1996, ch..53, § 907. 


54-1A-908. Nonexclusive. 


This article is not exclusive. Partnerships or limited partnerships may be converted or merged 
in any other manner provided by law. 


History: Laws 1996, ch. 53, § 908. 


ARTICLE 10 
Conversion to Limited Partnership. 


54-1A-1001. Statement of qualification. 


(a) A partnership may become a limited liability partnership pursuant to this section. | 

(b) The terms and conditions on which a partnership becomes a limited liability partnership 
shall be approved by the vote necessary to amend the partnership agreement except, in the case of 
a partnership agreement that expressly considers obligations to contribute to the partnership, the 
vote necessary to amend those provisions. 
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(c) After the approval required by Subsection (b) of this section, a partnership may become a 

limited liability partnership by filing a statement of qualification. The statement shall contain: 

(1) the name of the partnership; 

(2) the street address of the partnership's chief executive office and, if different, the street 
address of an office in this state, if any; 

(3) ifthe partnership does not have an office in this state, the name and street address Bt 
the partnership's agent for service of process; 

(4) astatement that the partnership elects to be a limited liability partnership; and 

(5) a deferred effective date, if any. 

(d) The agent of a limited liability partnership for service of process must bean individual who 
is a resident of this state or other person authorized to do business in this state. 

(e) The status of a partnership as a limited liability partnership is effective on the later of the 
filing of the statement or a date specified in the statement. The status remains effective, regard- 
less of changes in the partnership, until it is canceled pursuant to Section 54-1A-105(d) N MSA 
1978 or revoked pursuant to Section 54-1A-1003 NMSA 1978. 

(f) The status of a partnership as a limited liability partnership and the liability of its partners 
is not affected by errors or later changes in the information required to be contained in the state- 
ment of qualification under Subsection (c) of this section. 

(g) The filing of a statement of qualification establishes that a partnership has satisfied all 
conditions precedent to the qualification of the partnership as a limited liability partnership. 

(h) An amendment or cancellation of a statement of qualification is effective when it is filed or 
on a deferred effective date specified in the amendment or cancellation. 


History: 1978 Comp., § 54-1A-1001, enacted by application and construction, as 54-1A-1201 NMSA 1978, 
Laws 1997, ch. 76, § 14. effective July 1, 1997. 

Recompilations. — Laws 1997, ch. 76, § 12, recompiles 
former 54-1A-1001 NMSA 1978, relating to uniformity of 


54-1A-1002. Statement of qualification; name. 


The name of a limited liability partnership must end with "Registered Limited Liability Part- 
nership", "Limited Liability Partnership", "R.L.L.P.","L.L.P.","RLLP" or "LLP". 


History: 1978 Comp., § 54-1A-1002, enacted by Recompilations. — Laws 1997, ch. 76, § 12, recom- 
Laws 1997, ch. 76, § 15. piles former 54-1A-1002 NMSA 1978, relating to short 
i title, as 54-1A-1202 NMSA 1978, effective July 1, 1997. 


54-1A-1003. Annual report. 


(a) A limited liability partnership, and a foreign limited liability partnership authorized to 
transact business in this state, shall file an annual report in the office of the secretary of state 
which contains: 

(1) the name of the limited liability partnership and the state or other jurisdiction under 
whose laws the foreign limited liability partnership is formed; 

(2) the street address of the partnership's chief executive office and, if different, the street 
address of an office of the partnership in this state, if any; and 

(8) if the partnership does not have an office in this silat the name and street address of 
the partnership's current agent for service of process. 

(b) An annual report must be filed between January 1 and Api 1 of each year following the 
calendar year in which a partnership files a statement of qualification or a foreign partnership 
becomes authorized to transact business in this state. 

(c) The secretary of state may revoke the statement of qualification of a partnership that fails 
to file an annual report when due or pay the required filing fee. To do so, the secretary of state 
shall provide the partnership at least 60 days' written notice of intent to revoke the statement. 
The notice must be mailed to the partnership at its chief executive office set forth in the last state- 
ment of qualification or annual report. The notice must specify the annual report that has not been 
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filed, the fee that’ has not been paid and the effective date of the revocation. The revocation is not 
effective if the annual report.is filed and the fee is paid before the effective date of the revocation: 

(d) A revocation under Subsection (c) of this section only affects a partnership's status as a 
limited liability partnership and is not an event of dissolution of the-partnership. 

(e) A partnership whose statement of qualification has been revoked may apply to the secre- 
tary of state for reinstatement within two years after the effective date of Lhe revocation. The ap- 
plication must state: 

(1) the name of the partnership and the effective oat of the revdcdtions and 
(2) that the ground for revocation either did not exist or has been corrected. 

(f) A reinstatement under Subsection (e) of this section relates back to and takes effect as of 
the effective date of the revocation, and the partnership's status as a limited liability partnership 
continues as if the revocation had never occurred. 


History: 1978 Comp., § 54-1A-1003, enacted by Recompilations, — Laws 1997, ch. 76, §.12, recom- 
Laws 1997, ch. 76, § 16. piles former 54-1A-1003 NMSA 1978, relating to savings 
clause, as 54- 1A-1203 NMSA 1978, elective July “ip 1997. 


54-1A-1004, 54-1A-1005. Recompiled. 


Recompilations, — Laws 1997, ch. 76, §§ 12 and 13 re- as 54-1A-1204 and 54-1A-1205 NMSA 1978, respectively, 
compile former 54-1A-1004 and 54-1A-1005 NMSA 1978 effective July 1, 1997. 


ARTICLE 11 | 
Foreign Limited Partnership. 


54-1A-1101. Law governing foreign limited liability partnership. 


(a) The law under which a foreign limited liability partnership is formed governs relations 
among the partners and between the partners and the partnership and the liability of partners for 
obligations of the partnership. | 

(b) A foreign limited liability partnership may not be denied a statement of foreign qualifica- 
tion by reason of any difference between the law under which the partnership was formed and the 
law of this state. 

(c) A statement of foreign qualification does not authorize a foreign limited liability partner- 
ship to engage in any business or exercise any power that a partnership may not engage in or 
exercise in this state as a limited liability partnership. 


History: Laws 1997, ch. 76, § 17. 


54-1A-1102. Statement of foreign qualification. 


(a) Before transacting business in this state, a foreign limited liability partnership must file a 
statement of foreign qualification. The statement must contain: 

(1) the name of the foreign limited liability partnership which satisfies the mneeriient 
of the state or other jurisdiction under whose law it is formed and ends with "Registered Limited 
Liability Partnership", "Limited Liability Partnership", "R.L.L.P.","L.L:P.","RLLP" or "LLP"; 

(2) the street address of the partnership's chief executive office and, if different, the street 
address. of an office of the partnership in this state, if any; 

(3). if there is no office of the partnership in this state, the name and street address of the 
partnership's agent for service of process; and 

(4) a deferred effective date, if any. 

(b) The agent of a foreign limited liability company for service of process must be an individual 
who is a resident of this state or other person authorized to do business in this state. 
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(c) The status of a partnership as a foreign limited liability partnership is effective on the 
later of the filing of the statement of foreign qualification or a date specified in the statement. The 
status remains effective, regardless of changes in the partnership, until it is canceled pursuant to 
Section 54-1A-105(d) NMSA 1978 or revoked pursuant to Section 54-1A-1003 NMSA 1978. 

(d) An amendment or cancellation of a statement of foreign qualification is effective when it is 
filed or on a deferred effective date specified in the amendment or cancellation. 


History: Laws 1997, ch. 76, § 18. 


54-1A-1103. Effect of failure to qualify. 


(a) A foreign limited liability partnership transacting business in this state may not maintain 
an action or proceeding in this state unless it has in effect a statement of foreign qualification. 

(b) The failure of a foreign limited liability partnership to have in effect a statement of foreign 
qualification does not impair the validity of a contract or act of the foreign limited Hany part- 
nership or preclude it from defending an action or proceeding 1 in this state. 

(c) A limitation on personal liability of a partner is not waived solely by transacting business 
in this state without a statement of foreign qualification. 

(d) Ifa foreign limited liability partnership transacts business in this state without a state- 
ment of foreign qualification, the secretary of state is its agent for service of process with respect 
to a right of action arising out of the transaction of business in this state. 


History: Laws 1997, ch. 76, § 19. 


54-1A-1104. Activities not constituting transacting business. 


(a) Activities of a foreign limited liability partnership, which do not constitute transacting 

business for the purpose of the Uniform Partnership Act (1994) [54-1A-1202 NMSA 1978], include: 

(1) maintaining, defending or settling an action or Seeitean whether judicial, adminis- 
trative, arbitration or mediation; 

(2) holding meetings of its partners or carrying on any other activity concerning its inter- 
nal affairs; 

(3) maintaining bank accounts; 

(4) maintaining offices or agencies for the transfer, exchange and registration of the part- 
nership's own securities or appointing and maintaining trustees or depositories with respect to 
those securities; 

(5) selling through independent contractors; 

(6) soliciting or obtaining orders, whether by mail or through employees or agents or oth- 
erwise, if the orders require acceptance outside this state before they become contracts; 

(7) creating as borrower or lender or acquiring indebtedness, with or without a mortgage 
or other security interest in real or personal property; 

(8) securing or collecting debts or foreclosure mortgages or other security interests in 
property securing the debts, and holding, protecting and maintaining property so acquired; 

(9) investing in or acquiring, in transactions outside New Mexico, royalties and other non- 
operating mineral interests; executing division orders, contracts of sale and other instruments 
incidental to the ownership of such non-operating mineral interests; | 

(10) owning or controlling an interest in a corporation that transacts business in this state 
or is organized under the laws of this state; 

(11) being a partner in a partnership, including a limited liability partnership, that trans- 
acts business in this state or is organized under the laws of this state; 

(12) being a member or manager of a limited liability company that transacts business in 
this state or is organized under the laws of this state; 

(13) conducting an isolated transaction that is completed within thirty days and is not one 
in the course of similar transactions; and 
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(14) transacting business in interstate commerce. 
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(b) For purposes of the Uniform Partnership Act (1994); the ownership in ighies siétite of income- 
producing real property or tangible personal property, other than property exchulted. under Subsec- 
tion (a) of this section constitutes transacting business in this state. 7 

(c) This section does not apply in determining the contracts or activities that may subject a 
foreign limited liability partnership to service of process, taxation or regulation under any other 


law of this state. 


History: Laws 1997, ch. 76, § 20. 


54-1A-1105. Action by attorney general. 


The attorney general may maintain an action to restrain a foceiih limited. partnership from 
transacting business in this state in violation of the Uniform Limited Partnership Act [repealed]. 


History: Laws 1997, ch. 76, § 21. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 2007, ch. 129, § 1206 repealed the Uniform Lim- 
ited Partnership Act, Sections 54-2-1 through 54-2-63 


NMSA 1978, effective January 1,,2009. For comparable 
provisions, see the Uniform Revised Limited Partnership 
Act, Chapter 54, Article 2A NMSA 1978. 


ARTICLE 12 
Miscellaneous Provisions. 


54-1A-1201. Uniformity of application and construction. 


The Uniform Partnership Act (1994) [54-1A- 1202 NMSA 1978] shall be applied and construed 
to effectuate its general purpose to make uniform the law with respect to the subject of that act 


among states enacting it. 


History: Laws 1996, ch. 53, § 1001; 1978 Comp., 54- 
1A-1001, recompiled as 1978 Comp., § 54-1A-1201 by 
Laws 1997, ch. 76, § 12. j 

Recompilations. — Laws 1997, ch. 76, § 12, recom- 
piles 54-1A-1001 NMSA 1978 as 54- ‘1A- 1201 NMSA 1978, 
effective July 1, 1997. 


54-1A-1202. Short title. 


Effective dates. — Laws 1996, ch. 53, § 1007 makes . 
the Uniform Partnership Act effective on July 1, 1997. 


This act [54-1A-1202 NMSA 1978] may be cited as the "Uniform Partnership Act (1994)". 


History: Laws 1996, ch. 58, § 1002; 1978 Comp., 54- 
1A-1002, recompiled as 1978 Comp., § 54-1A-1202 by 
Laws 1997, ch. 76, § 12. ; 

Effective dates. — Laws 1996, ch. 538;§ 1007 makes 
the Uniform Partnership Act (1994) effective on July 1, 
1997, 


54-1A-1203. Savings clause. 


Recompilations. — Laws 1997, ch. 76, § 12, recom- 
piles 54-1A-1002 NMSA 1978 as 54-1A-1202 NMSA 1978, 
effective July 1, 1997, 


The Uniform Partnership Act (1994) [54-1A-1202 NMSA 1978] does not affect an action or pro- 
ceeding commenced or right accrued before that act takes effect. 


History: Laws 1996, ch. 53, § 1003; 1978 Comp., 54- 
1A-1003, recompiled as 1978 Comp., § 54-1A-1203 by 
Laws 1997, ch. 76, § 12. 


Racompilations: — Laws 1997, ch. 76, § 12, recom- 
piles 54-1A-1003 NMSA 1978 as 54- 1A- 1203 NMSA 1978, 
effective July 1, 1997, 
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54-1A-1204. Severability. 


If any provision of the Uniform Partnership Act (1994) [54-1A-1202 NMSA. 1978] or its applica- 
tion to any person or circumstance is held invalid, the invalidity does not affect other provisions or 
applications of that act which can be given effect without the invalid provision or application, and 
to this end the provisions of that act are severable. 


History: Laws 1996, ch. 53, § 1004; 1978 Comp., 54- Recompilations. — Laws 1997, ch. 76, § 12, recom- 


1A-1004, recompiled as 1978 Comp., § 54-1A- 1204 by piles 54-1A-1004 NMSA 1978 as 54-1A-1204 NMSA 1978, 
Laws 1997, ch. 76, § 12. effective July 1, 1997, 


54-1A-1205. Applicability. _— 


(a) The Uniform Partnership Act (1994) [54-1A-1202 NMSA 1978] governs only a partnership 
formed under the laws of this state: 

(1) after the effective date of that act, unless that partnership is continuing the business 
of a dissolved partnership BD Ocy Section 54-1-41 NMSA 1978, a part of the prior Uniform Partner- 
ship Act; and 

(2) before the effective bade of that act, that elects, as provided by Subsection (b) of this 
section, to be governed by that act. 

(b) A partnership formed under the iewet of this state before the effective date of the Untfdrhi 
Partnership Act voluntarily may elect, in the manner provided in its partnership agreement or 
by law for amending the partnership agreement, to be governed by the Uniform Partnership Act 
(1994). Except as otherwise provided in Section 54-1A-306 NMSA 1978, the provisions of that act 
relating to the liability of the partnership's partners to third parties apply to limit those partners' 
liability to a third party who had. done business with the partnership within one year preceding 
the partnership's election to be governed by that act, only if the third party knows or has received 
a notification of the partnership's election to be governed by that act. 

(c) Until a partnership formed under the laws of this state before the effective date of the Uni- 
form Partnership Act (1994) elects voluntarily to be governed by that act, the partnership shall 
continue to be governed by the provisions of the prior Uniform Partnership Act. 

(d) Subsections (a) and (b) of this section shall not relieve a partnership formed under the laws 
of this state that elects to be governed by the Uniform Partnership Act (1994) from filing any state- 
ment of qualification required by Section 54-1A-1001 NMSA 1978. 

(e) The Uniform Partnership Act (1994) governs any partnership formed at any time under 
laws other than the laws of this state which shall file any statement of foreign qualification re- 
quired by Section 54-1A-1102 [NMSA 1978]. 


History: Laws 1996, ch. 53, § 1005; 1978 Comp., 54- 54-1A-1005 NMSA 1978, and, in Subsection (a), in the 
1A-1005, recompiled and amended as 1978 Comp., introductory language, deleted "Before January 1, 2000" 
§ 54-1A-1205 by Laws 1997, ch. 76, § 13. from the beginning and added "under the laws of this 

Bracketed material. — The bracketed material in state" from the end and, in Paragraph (2), substituted 
Subsection (e) was inserted by the compiler. It was not en- "Subsection (b) of this section" for "Subsection (c)"; re- 
acted by the legislature, and it is not part of the law. wrote Subsections (b) and (c); and added Subsections (d) 

The 1997 amendment, effective July 1, 1997, re- and (e), 


compiled this section, which was formerly compiled as 


54-1A-1206. Filing fees. | 

The filing fee for any statement, annual report or other document filed with the secretary of 
state under the Uniform Partnership Act (1994) [54-1A-101 to 54-1A-1206 NMSA 1978] is fifty 
dollars ($50.00). 


History: Laws 1997, ch. 76, § 22. 
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§4-2-1 PARTNERSHIPS 54-2-4 
ARTICLE 2 
e ° ® e 
Uniform Limited Partnerships. 

Sec. Sec. 
§4-2-1. Repealed. §4-2-32. Repealed. 
54-2-2. Repealed. 54-2-33. Repealed. 
54-2-3, Repealed. 54-2-34, Repealed, 
54-2-4, Repealed. 54-2-35. Repealed. 
54-2-5. Repealed. 54-2-36, Repealed. 
54-2-6. Repealed. 54-2-37. Repealed. 
54-2-7. Repealed. 54-2-38. Repealed. 
54-2-8. Repealed. 54-2-39, Repealed. 
54-2-9. Repealed, 54-2-40. Repealed. 
54-2-10. Repealed. 54-2-41, Repealed. 
54-2-11. Repealed. §4-2-42. Repealed. 
54-2-12. Repealed. 54-2-43, Repealed... 
54-2-13. Repealed, 54-2-44, Repealed. 
54-2-14, Repealed, 54-2-45. Repealed. 
54-2-15. Repealed. 54-2-46. Repealed. 
54-2-16. Repealed. 54-2-47, Repealed. 
54-2-17. Repealed. 54-2-48.. Repealed. 
54-2-18. Repealed. 54-2-49, Repealed. 
54-2-19. Repealed. 54-2-50. Repealed. 
54-2-20. Repealed. 54-2-51. Repealed, 
54-2-21. Repealed. 54-2-52, Repealed. 
54-2-22. Repealed. 54-2-53, Repealed. 
54-2-23. Repealed. 54-2-54, Repealed. 
54-2-24, Repealed. 54-2-55. Repealed. 
54-2-25. Repealed. 54-2-56, Repealed. 
54-2-26. Repealed. 54-2-57, Repealed. 
54-2-27. Repealed. 54-2-58. Repealed. 
54-2-28. Repealed. 54-2-59, Repealed. 
54-2-29, Repealed. 54-2-60. Repealed. 
54-2-30. Repealed. 54-2-61. Repealed. 
54-2-31. Repealed. 54-2-62. Repealed. 

§4-2-63, Repealed. 


54-2-1. Repealed. 


Repeals. — Laws 2007, ch. 129, § 1206 repealed 54-2-1 
NMSA 1978, as enacted by Laws 1988, ch. 90, § 1, relat- 
ing to the short title of the Uniform Limited Partnership 
Act, effective January 1, 2009. For provisions of former 


54-2-2. Repealed. 


Repeals. — Laws 2007, ch. 129, § 1206 repealed 54-2-2 
NMSA 1978, as enacted by Laws 1988, ch. 90, § 2, relating 
to definitions, effective January 1, 2009. For provisions of 
former section, For provisions of former section, see the 


54-2-3. Repealed. 


Repeals, — Laws 2007, ch. 129, § 1206 repealed 54-2-3 
NMSA 1978, as enacted by Laws 1988, ch. 90, § 3, relating 
to name of limited partnership, effective January 1, 2009. 


54-2-4. Repealed. 


Repeals. — Laws 2007, ch. 129, § 1206 repealed 54-2-4 
NMSA 1978, as enacted by Laws 1988, ch. 90, § 4, relat- 
ing to reservation of names, effective January 1, 2009. For 
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section, see the 2009 NMSA 1978 on NMOneSource.com. 
For limited partnerships formed on and after January 1, 
2009, see the Uniform Revised Limited Partnership Act, 
§ 54-2A-101 NMSA 1978. | i 


2009 NMSA 1978 on NMOneSource.com. For the Uniform 
Revised Limited Partnership Act, effective January 1, 
2009, see § 54-2A-101 NMSA 1978 et seq. 


For provisions of former section, see the 2009 NMSA 1978 
on NMOneSource.com. 


provisions of former section, see the 2009 NMSA 1978 on 
NMOneSource.com. 
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54-2-5. Repealed. 


Repeals. — Laws 2007, ch. 129, § 1206 repealed 54-2-5 
NMSA 1978, as enacted by Laws 1988, ch. 90, § 5, relat- 
ing to offices and agents of limited partnerships, effective 


54-2-6. Repealed. 


Repeals. — Laws 2007, ch. 129, § 1206 repealed 54-2-6 
NMSA 1978, as enacted by Laws 1988, ch. 90, § 6, relating 
to limited partnership records, effective January 1, 2009. 


54-2-7. Repealed. 


Repeals. — Laws 2007, ch. 129, § 1206 repealed 54-2-7 
NMSA 1978, as enacted by Laws 1988, ch. 90, 8 7, relat- 
ing to nature of business of limited partnerships, effective 


54-2-8. Repealed. 


Repeals. — Laws 2007, ch. 129, § 1206 repealed '54-2-8 
NMSA 1978, as enacted by Laws 1988, ch. 90, § 8, relat- 
ing to business transactions of partner with partnership, 


54-2-9. Repealed. 


Repeals. — Laws 2007, ch. 129, § 1206 repealed 54-2-9 
NMSA 1978, as enacted by Laws 1988, ch. 90, § 9, relating 
to certificate of limited partnership, effective January 1, 


54-2-10. Repealed. 


Repeals. — Laws 2007, ch. 129, § 1206 repealed 54- 
2-10 NMSA 1978, as enacted by Laws 1988, ch. 90, § 10, 
relating to amendment to certificates, effective January 1, 


54-2-11. Repealed. 


Repeals. — Laws 2007, ch. 129, § 1206 repealed 54- 
2-11 NMSA 1978, as enacted by Laws 1988, ch. 90, § 11, 
relating to cancellation of certificates, effective January 1, 


54-2-12. Repealed. 


Repeals. — Laws 2007, ch. 129, § 1206 repealed 54- 
2-12 NMSA 1978, as enacted by Laws 1988, ch. 90, § 12, 
relating to execution of certificates, effective January 1, 


54-2-13. Repealed. 


Repeals. — Laws 2007, ch. 129, $1206 repealed 54-2- 
13 NMSA 1978, as enacted by Laws 1988, ch. 90, § 13, re- 
lating to execution of certificates by judicial act, effective 


54-2-14. Repealed. 


Repeals. — Laws 2007, ch. 129, § 1206 repealed 54-2- 
14 NMSA 1978, as enacted by Laws 1988, ch. 90, § 14, re- 
lating to filing with secretary of state, effective January 1, 
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January 1, 2009. For provisions of former section, see the 
2009 NMSA 1978 on NMOneSource.com. 


For provisions of former section, see the 2009 NMSA 1978 
on NMOneSource.com. 


January 1, 2009. For provisions of former section, see the 
2009 NMSA 1978 on NMOneSource.com. 


effective January 1, 2009. For provisions of former section, 
see the 2009 NMSA 1978 on NMOneSource.com, 


2009. For provisions of former section, see the 2009 NMSA 
1978 on NMOneSource.com. 


2009. For provisions of former section, see the 2009 NMSA 
1978 on NMOneSource.com. 


2009. For provisions of former section, see the 2009 NMSA 
1978 on NMOneSource.com. 


2009. For provisions of former section, see the 2009 NMSA 
1978 on NMOneSource.com. 


January 1, 2009. For provisions of former section, see the 
2009 NMSA 1978 on NMOneSource.com. 


2009. For provisions of former section, see the 2009 NMSA 
1978 on NMOneSource.com. 
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54-2-15. Repealed. 


Repeals. — Laws 2007, ch. 129, § 1206 repealed 54- 
2-15 NMSA 1978; as enacted by Laws 1988, ch. 90, § 15, 
relating to liability for false statement in certificate, 


54-2-16. Repealed. 


Repeals. — Laws 2007, ch. 129, §1206 repealed 54- 
2-16 NMSA 1978, as enacted by Laws 1988, ch. 90, § 16, 
relating to scope of notice, effective January 1, 2009. For 


54-2-17. Repealed. 


Repeals. — Laws 2007, ch. 129, § 1206 repealed 54- 
2-17 NMSA 1978, being: Laws 1998, ch. 90, §.17, relating 
to dDelivery of certificates to limited partners, effective 


54-2-18. Repealed. 


Repeals. — Laws 2007, ch, 129, § 1206 repealed 54-2-18 
NMSA 1978, as enacted by Laws 1988, ch, 90, § 18, relat- 
ing to admission of limited partners, effective January 1, 


54-2-19. Repealed. 


Repeals. — Laws 2007, ch. 129, § 1206 repealed 54-2- 
19 NMSA 1978, as enacted by Laws 1988, ch. 90, § 19, re- 
lating to voting, effective January 1, 2009. For provisions 


54-2-20. Repealed. 


Repeals. — Laws 2007, ch. 129, § 1206 repealed 54- 
2-20 NMSA 1978, as enacted by Laws 1988, ch. 90, § 20, 
relating to liability to third parties, effective January 1, 


54-2-21. Repealed. 


Repeals. — Laws 2007, ch. 129; § 1206 repealed 54- 
2-21 NMSA 1978, as enacted by Laws 1998, ch. 90, § 21, 
relating to person erroneously believing himself a limited 


54-2-22. Repealed. 


Repeals. — Laws 2007, ch. 129, § 1206 repealed 54-2- 
22 NMSA 1978, as enacted by Laws 1988, ch, 90, § 22, re- 
lating to information regarding the affairs of the limited 


54-2-23. Repealed. 


Repeals. — Laws 2007, ch. 129, § 1206 repealed 54- 
2-23 NMSA 1978, being Laws 1998, ch. 90,°§ 23, relat- 
ing to admission of additional general partners, effective 


54-2-24. Repealed. 


Repeals. — Laws 2007, ch. 129, § 1206 repealed 54-2- 
24 NMSA 1978, as enacted by Laws 1988, ch. 90, § 24, re- 
lating to events of withdrawal, effective January 1, 2009. 
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effective January 1, 2009. For provisions of former section, 
see the 2009 NMSA 1978 on NMOneSource.com.' 


provisions of former section, see the 2009 NMSA 1978 on 
NMOneSource.com, 


January 1, 2009. For provisions of former section, see oe 
2009 NMSA 1978 on NMOneSource.com. 


2009. For provisions of former section, see the 2009 esa 
1978 on NMOneSource.com. 


of former section, see the 2009 NMSA 1978 on NMOne- 
Source.com. 


2009. For provisions of former section, see the 2009 NMSA 
1978 on NMOneSource.com. 


partner, effective January 1, 2009. For provisions of for- 
mer section, see the 2009 NMSA 1978 on NMOneSource 
com. 


partnership, effective January 1, 2009. For provisions 
of former section, see the 2009 NMSA 1978 on NMOne- 
Source.com. 


January 1, 2009. For provisions of former section;-see the 
2009 NMSA 1978 on NMOneSource.com. 


For provisions of former section, see the 2009 NMSA 1978 
on NMOneSource.com. 
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54-2-25. Repealed. 


Repeals. — Laws 2007, ch. 129, § 1206 repealed 54-2-25 
NMSA 1978, as enacted by Laws 1988, ch. 90, § 25, relat- 
ing to general powers and liabilities, effective January 1, 


54-2-26. Repealed. 


Repeals. — Laws 2007, ch. 129, § 1206 repealed 54- 
2-26 NMSA 1978, as enacted by Laws 1988, ch. 90, § 26, 
relating to contributions by general partner, effective 


54-2-27. Repealed. 


Repeals. — Laws 2007, ch. 129, § 1206 repealed 54-2- 
27 NMSA 1978, as enacted by Laws 1998, ch. 90, § 27, re- 
lating to the right to vote, effective January 1, 2009. For 


54-2-28. Repealed. 


Repeals. — Laws 2007, ch. 129, § 1206 repealed 54- 
2-28 NMSA 1978, as enacted by Laws 1988, ch. 90, § 28, 
relating to form of contribution, effective January 1, 2009, 


54-2-29. Repealed. 


Repeals. — Laws 2007, ch. 129, § 1206 repealed 54- 
2-29 NMSA 1978, as enacted by Laws 1988, ch. 90, § 29, 
relating to liability for contribution, effective January 1, 


54-2-30. Repealed. 


Repeals. — Laws 2007, ch. 129, § 1206 repealed 54-2- 
380 NMSA 1978, as enacted by Laws 1988, ch. 90, § 80, re- 
lating to sharing of profits and losses, effective January 1, 


54-2-31. Repealed. 


Repeals. — Laws 2007, ch. 129, § 1206 repealed '54- 
2-31 NMSA 1978, as enacted by Laws 1988, ch. 90, § 31, 
relating to sharing of distributions, effective January 1, 


54-2-32. Repealed. 


Repeals. — Laws 2007, ch. 129, § 1206 repeals 54-2-32 
NMSA 1978, as enacted by Laws 1988, ch. 90, § 32, relat- 
ing to interim distributions, effective January 1, 2009. For 


54-2-33. Repealed. 


Repeals. — Laws 2007, ch. 129, § 1206 repealed 54-2-33 
NMSA 1978, as enacted by Laws 1988, ch. 90, § 33, relat- 
ing to withdrawal of general partner, effective January 1, 


54-2-34. Repealed. 


Repeals. — Laws 2007, ch. 129, § 1206 repealed 54-2-34 
NMSA 1978, as enacted by Laws 1988, ch. 90, § 34, relat- 
ing to withdrawal of limited partner, effective January 1, 
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54-2-34 


I 
¥ 


2009. For provisions of former section, see the 2009 NMSA 
1978 on NMOneSource.com. 


January 1, 2009. For provisions of former section, see the 
2009 NMSA 1978 on NMOneSource.com, 


provisions of former section, see the 2009 a a 1978 on 
NMOneSource.com. 


For provisions of former section, see the 2009 NMSA 1978 
on NMOneSource.com. 


2009. For provisions of former section, see the 2009 NMSA 
1978 on NMOneSource.com. 


2009. For provisions of former section, see the 2009 NMSA 
1978 on NMOneSource.com. 


2009. For provisions of former section, see the 2009 NMSA 
1978 on NMOneSource.com. 


provisions of former section, see the 2009 NMSA 1978 on 
NMOneSource.com. 


2009. For provisions of former section, see the 2009 NMSA 
1978 on NMOneSource.com. 


2009. For provisions of former section, see the 2009 NMSA 
1978 on NMOneSource.com. 
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54-2-35. Repealed. 


Repeals. — Laws 2007, ch. 129, § 1206 repealed 54-2-35 
NMSA 1978, as enacted by Laws 1988, ch. 90, § 35, relat- 
ing to distribution upon withdrawal, effective January 1, 


54-2-36. Repealed. 


Repeals, — Laws 2007, ch. 129, § 1206 repealed 54- 
2-36 NMSA 1978,.as enacted by Laws 1988, ch. 90; $36, 
relating to distribution in kind, effective January 1, 2009. 


54-2-37. Repealed. 


Repeals. — Laws 2007, ch. 129, § 1206 repealed 54- 
2-37 NMSA 1978, as enacted by Laws 1988, ch. 90, § 37, 
relating to right to distribution, effective January 1, 2009. 


54-2-38. Repealed. 


Repeals. — Laws) 2007, ch. 129, § 1206 repealed 54-2- 
38 NMSA 1978, as enacted by Laws 1988, ch. 90, § 38, re- 
lating to limitations on distribution, effective January 1, 


54-2-39. Repealed. 


Repeals. — Laws 2007, ch. 129, § 1206 repealed 54- 
2-39 NMSA 1978, as enacted by Laws 1988, ch. 90, § 39, 
relating to liability upon return of contribution, effective 


54-2-40. Repealed. 


Repeals, — Laws 2007, ch. 129, § 1206 repealed 54-2-40 
NMSA 1978, as enacted by Laws 1988, ch. 90, § 40, relat- 
ing to nature of partnership interest, effective January 1, 


54-2-41. Repealed. 


Repeals. — Laws 2007, ch. 129, § 1206 repealed 54- 
2-41 NMSA 1978, as enacted by Laws 1988, ch. 90, § 41, 
relating to assignment of partnership interest, effective 


54-2-42. Repealed. 


Repeals. — Laws 2007, ch. 129, § 1206 repealed 54-2- 
42 NMSA 1978, as enacted by Laws 1988, ch. 90, § 42, re- 
lating to rights of creditors, effective January 1, 2009. For 


54-2-43. Repealed. 


Repeals. — Laws 2007, ch. 129, § 1206 repealed 54- 
2-43 NMSA 1978, as enacted by Laws 1988, ch. 90, § 43, 
relating to right of assignee to become limited partner, 


54-2-44, Repealed. 


Repeals. — Laws 2007, ch. 129, § 1206 repealed 54-2-44 
NMSA 1978, as enacted by Laws 1988, ch. 90, § 44, relat- 
ing to power of estate of deceased or incompetent partner, 
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2009. For provisions of former section, see the 2009 AME A 
1978 on NMOneSource.com. by ) 


For provisions of Sean section, see the 2009 NMSA 1978 
on NMOneSource.com. 


For provisions of former section, see the 2009 NMSA 1978 
on NMOneSource.com, os 


2009. For provisions of former section, see the 2009 NMSA 
1978 on NMOneSource.com. 


January 1, 2009. For provisions of former section, see the 
2009 NMSA 1978 on NMOneSource.com. 


2009. For provisions of former section, see the 2009 NMSA 
1978 on NMOneSource.com. 


January 1, 2009. For provisions of former section, see the 
2009 NMSA 1978 on NMOneSource.com, 


provisions of former section, see the 2009 NMSA 1978 on 
NMOneSource.com. 


pA gs 


effective January 1, 2009. For provisions of former section, 
see the 2009 NMSA 1978 on NMOneSource.com. 


effective January 1, 2009. For provisions of former section, 
see the 2009 NMSA 1978 on NMOneSource.com. 
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54-2-45. Repealed. 


Repeals. — Laws 2007, ch. 129, § 1206 repealed 54- 
2-45 NMSA 1978, as enacted by Laws 1988, ch. 90, §.45, 
relating to nonjudicial dissolution, effective January 1; 


54-2-46. Repealed. 


Repeals. — Laws 2007, ch. 129, § 1206 repealed 54- 
2-46 NMSA 1978, as enacted by Laws 1988; ch. 90, § 46, 
relating to judicial dissolution, effective January 1, 2009. 


54-2-47. Repealed. 


Repeals. — Laws 2007, ch. 129, § 1206 repealed 54-2- 
47 NMSA 1978, as enacted by Laws 1988, ch. 90, § 47, re+ 
lating to winding up limited partnership's affairs, effective 


54-2-48. Repealed. 


Repeals. — Laws 2007, ch, 129, § 1206 repealed 54-2- 
48 NMSA 1978, as enacted by Laws 1988, ch. 90, §.48, re- 
lating to distribution of assets, effective January 1, 2009. 


54-2-49. Repealed. 


Repeals, — Laws 2007, ch, 129, § 1206 repealed 54- 
2-49 NMSA 1978, as enacted by Laws 1979, ch. 85; $1 
and recompiled by Laws 1988, ch. 90, § 49, relating to 


54-2-50. Repealed. 


Repeals. — Laws 2007, ch. 129, § 1206 repealed 54- 
2-50 NMSA 1978, as enacted by Laws 1979, ch. 85, § 2 
and recompiled by Laws 1988, ch. 90, § 50, relating to 


54-2-51. Repealed. 


Repeals. — Laws 2007, ch. 129, § 1206 repealed 54- 
2-51 NMSA 1978, as enacted by Laws 1979, ch. 85, § 3 
and recompiled by Laws 1988, ch. 90, § 51, relating to 


54-2-52. Repealed. 


Repeals. — Laws 2007, ch. 129, § 1206 repealed 54-2- 
52 NMSA 1978, as enacted by Laws 1979, ch. 85, § 4 and 
recompiled by Laws 1988, ch. 90, § 52, relating to foreign 


54-2-53. Repealed. 


Repeals. — Laws 2007, ch. 129, § 1206 repealed 54- 
2-53 NMSA 1978, as enacted by Laws 1979, ch: 85, §5 
and recompiled by Laws 1988, ch. 90, § 53, relating to 


54-2-54. Repealed. 


Repeals. — Laws 2007, ch. 129, § 1206 repealed 54- 
2-54 NMSA 1978, as enacted by Laws 1979, ch. 85, § 6 
and recompiled by Laws 1988, ch. 90, § 52, relating to 
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2009. For provisions of former section, see the 2009 NMSA 
1978 on NMOneSource.com. 


For provisions of former section, see the 2009 NMSA 1978 
on NMOneSource.com. 


January 1, 2009. For provisions of former section, see the 
2009 NMSA 1978 on NMOneSource.com. 


For provisions of former section, see the 2009 NMSA 1978 
on NMOneSource.com. 


governing law, effective January 1, 2009. For provisions 
of former section, see the 2009 NMSA 1978 on NMOne- 
Source.com. ! 


definition of "foreign limited partnership", effective Janu- 
ary 1, 2009. For provisions of former section, see the 2009 
NMSA 1978 on VMOneSource.com. 


registration, effective January 1,.2009. For provisions 
of former section, see the 2009, NMSA 1978 on NMOne- 
Souree.com, fi 


limited partnership name, effective January 1, 2009. For 


provisions of former section, see the 2009 NMSA 1978 on 
NMOneSource.com, 


changes and amendments, effective January 1, 2009. For 
provisions of former section, see the 2009 NMSA 1978 on 
NMOneSource.com., 


cancellation of registration, effective January 1, 2009. For 
provisions of former section, see the 2009 NMSA 1978 on 
NMOneSource.com. 
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54-2-55. Repealed. 


Repeals. — Laws 2007, ch. 129, § 1206 repealed 54- 
2-55 NMSA 1978, as enacted by Laws 1979, ch. 85, §7 
and recompiled by Laws 1988, ch. 90, § 55, relating to 


54-2-56. Repealed. 


Repeals. — Laws 2007, ch. 129, § 1206 repealed 54-2- 
56 NMSA 1978, as enacted by Laws 1979, ch. 85, § 8 and 
recompiled by Laws 1988, ch. 90, § 56, relating to action 


54-2-57. Repealed. 


Repeals. — Laws 2007, ch. 129, § 1206 repealed 54- 
2-59 NMSA 1978, as enacted by Laws 1988, ch. 90, § 57, 
relating to right of action, effective January 1, 2009. For 


54-2-58. Repealed. 


Repeals. — Laws 2007, ch. 129, § 1206 repealed 54- 
2-58 NMSA 1978, as enacted by Laws 1988, ch. 90, § 58, 
relating to proper plaintiff, effective January 1, 2009. For 


54-2-59. Repealed. 


Repeals, — Laws 2007, ch. 129, § 1206 repealed 54- 
2-59 NMSA 1978, as enacted by Laws 1988, ch. 90, § 59, 
relating to pleadings, effective January 1, 2009. For 


54-2-60. Repealed. 


Repeals. — Laws 2007, ch. 129, § 1206 repealed 
54-2-60 NMSA 1978, as enacted by Laws 1988, ch. 90, 
§ 60, relating to expenses, effective January 1, 2009. For 


54-2-61. Repealed. 


Repeals. — Laws 2007, ch. 129, § 1206 repealed 54-2- 
61 NMSA 1978, as enacted by Laws 1988, ch. 90, § 61, re- 
lating to construction and application, effective January 1, 


54-2-62. Repealed. 


Repeals. — Laws 2007, ch. 129, § 1206 repealed 54- 
2-62 NMSA 1978, as enacted by Laws 1988, ch. 90, § 62, 
relating to cases not provided for in the Uniform Limited 


54-2-63. Repealed. 


Repeals. — Laws 2007, ch. 129, § 1206 repealed 54- 
2-68 NMSA 1978, as enacted by Laws 1988, ch. 90, § 63, 
relating to provisions for existing limited partnership, 
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transaction of business without registration, effective 
January 1, 2009. For provisions of former section, see the 
2009 NMSA 1978 on NMOneSource.com. 


by attorney general, effective January 1, 2009. For pro- 
visions of former section, see the 2009 NMSA 1978 on 
NMOneSource.com. 


provisions of former section, see the 2009 NMSA 1978 on 
NMOneSource.com. 


provisions of former section, see the 2009 NMSA 1978 o on 
NMOneSource.com. 


provisions of former section, see the 2009 NMSA 1978 on 
NMOneSource.com. 


provisions of former section, see the 2009 Nile 1978 on 
NMOneSource.com. 


2009. For provisions of former section, see the 2009 NMSA 
1978 on NMOneSource.com. 


Partnership Act. effective January 1, 2009, For provisions 
of former section, see the 2009 NMSA 1978: on nM One- 
Source.com. 


effective January 1, 2009. For provisions of former section, 
see the 2009 NMSA 1978 on NMOneSource.com. 
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Sec. 


54-2A-101. 
54-2A-102. 
54-2A-103. 
54-2A-104. 
54-2A-105. 
54-2A-106, 
54-2A-107, 


54-2A-108, 
54-2A-109. 
54-2A-110. 


54-2A-111. 
54-2A-112, 


54-2A-113,. 
54-2A-114, 
54-2A-115. 


54-2A-116. 
54-2A-117. 
54-2A-118. 
54-2A-119., 


54-2A-201. 


54-2A-202, 
54-2A-203, 
54-2A-204, 
54-2A-205, 
54-2A-206. 


54-2A-207, 
54-2A-208. 


54-2A-209. 
54-2A-210, 


54-2A-301, 
54-2A-302, 


54-2A-303. 
54-2A-304. 


54-2A-305, 
§4-2A-306, 


54-2A-401." 
54-2A-402, 
54-2A-4038, 


54-2A-404, 
54-2A-405. 


54-2A-406. 


UNIFORM REVISED LIMITED PARTNERSHIP ACT 


ARTICLE 2A _ 


Uniform Revised Limited Partnership Act 


Article 1. General Provisions 


Short title. 

Definitions. 

Knowledge and notice. 

Nature, purpose and duration of entity. 

Powers. 

Governing law. g ¥ 

Supplemental principles of law; rate of inter- 
est. 

Name. 

Reservation of name. 

Effect of partnership agreement; nonwaiv- 
able provisions. 

Required information. 

Business transactions of partner with part- 
nership. 

Dual capacity. 

Office and agent for service of process. 

Change of designated office or agent for ser- 
vice of process. 

Resignation of agent for service of process. 

Service of process. 

Consent and proxies of partners. 

Limited partnership subject to amendment 
or repeal of the Uniform Revised Limited 
Partnership Act. 


Article 2, Formation; Certificate 


of Limited Partnership and 
Other Filings. 


Formation of limited partnership; certificate 
of limited partnership. 


. Amendment or restatement of certificate. 
Statement of termination. 


Signing of records. 

Signing and filing pursuant to judicial order. 

Delivery to and filing of records by secretary 
of state; effective time and date. 

Correcting filed record. 

Liability for false information in filed record. 

Certificate of existence or authorization. 

Secretary of state fees. 


Article 3, Limited Partners 


Becoming limited partner. 

No right or power as limited partner to bind 
limited partnership. 

No liability as limited partner for limited 
partnership obligations. 

Right of limited partner and former limited 
partner to information. 

Limited duties of limited partners. 

Person erroneously believing self to be lim- 
ited partner. 


Article 4, General Partners 


Becoming general partner. 

General partner agent of limited partnership. 

Limited. partnership liable for general part- 
ner's actionable conduct. 

General partner's liability. 

Actions by and against partnership and part- 
ners, 

Management rights of general partner. 


Sec. 


54-2A-407. 
54-2A-408, 


Right of general partner and former general 
partner to information. 
General standards of general partner's conduct. 


Article 5. Contributions and Distributions 


54-2A-501. 
54-2A-502. 
54-2A-503. 
54-2A-504, 
54-2A-505. 
54-2A-506. 
54-2A-507. 
54-2A-508. 
54-2A-509, 


54-2A-601, 
54-2A-602. 
54-2A-603. 
54-2A-604. 


54-2A-605. 
54-2A-606, 


54-2A-607, 


Form of contribution. 

Liability for contribution. 

Sharing of distributions. 

Interim distributions. 

No distribution on account of dissociation. 
Distribution in kind. 

Right to distribution. 

Limitations on distribution. 

Liability for improper distributions. 


Article 6. Dissociation 


Dissociation as limited partner. 

Effect of dissociation as limited partner. 

Dissociation as general partner. 

Person's power to dissociate as general part- 
ner; wrongful dissociation. 

Effect of dissociation as general partner. 

Power to bind and liability to limited part- 
nership before dissolution of partnership 
of person dissociated as general partner. 

Liability to other persons of person dissoci- 
ated as general partner. 


Article 7. Transferable Interests and 


54-2A-701. 
54-2A-702, 
54-2A-703, 
54-2A-704. 


54-2A-801, 
54-2A-802. 
54-2A-803. 
54-2A-804, 


54-2A-805. 


54-2A-806. 
54-2A-807. 
54-2A-808. 


54-2A-809. 


Rights of Transferees and 
Creditors’ 


Partner's transferable interest. 

Transfer of partner's transferable interest, 
Rights of creditor of partner or transferee. 
Power of estate of deceased partner. 


Article 8. Dissolution 


Nonjudicial dissolution. 

Judicial dissolution. 

Winding up. 

Power of general partner and person dissoci- 
ated as general partner to bind partner- 
ship after dissolution. 

Liability after dissolution of general partner 
and person dissociated as general partner 
to limited partnership, other general part- 
ners and persons dissociated as general 
partner, 

Known claims against dissolved limited part- 
nership, 

Other claims against dissolved limited part- 
nership, 

Liability of general partner and person dis- 
sociated as general partner when claim 
against limited partnership barred. 

Disposition of assets; when contributions re- 
quired. 


Article 9. Foreign Limited Partnerships 


54-2A-901, 
54-2A-902. 
54-2A-903. 
54-2A-904. 
54-2A-905, 


Governing law. 

Application for certificate of authority. 

Activities not constituting transacting business. 

Filing of certificate of authority. 

Noncomplying name of foreign limited part- 
nership, 
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54-2A-101 PARTNERSHIPS 
Sec. Sec., 
54-2A-906. Changes or errors in application for certifi- 54-2A-1107. 
cate of authority. 
54-2A-907, Cancellation of ¢ertificate of authority; effect 54-2A-1108: 
of failure to have certificate. 54-2A-1109. 
54-2A-908. Action by attorney general. 54-2A-1110. 
Article 10. Actions by Partners 54-2A-1111. 
54-2A-1001. Direct action by partner. 
54-2A-1002. Derivative action. 54-24-1112. 
54-2A-1003. Proper plaintiff. 
54-2A-1004. Pleading. 
54-2A-1005. Proceeds and ¢ expenses, 54-2A-1113. 
Article 11. Conversion and Merger ~ 
54-2A-1101, Definitions. 54-2A-1201. 
54-2A-1102, Conversion; 54-2A-1202. 
54-2A-1108, Action on plan of conversion by converting 54-2A-1203. 
limited partnership. ' 
54-2A-1104. Filings required for conversion; effective date. 54-2A-1204. 
54-2A-1105. Effect of conversion. 
54-2A-1106. Merger. 54-2A-1205, 
54-2A-1206, 
ARTICLE 1 


General Provisions 


54-2A-101. Short title. 
Chapter 54, Article 2A NMSA 1978 may be cited as the "Uniform Revised Limited Partnership 


Act", 


History: Laws 2007, ch. 129, § 101; 2009, ch. 181, § 1. 

Compiler's note. — The Uniform Revised Limited 
Partnership Act repeals the Uniform Limited Partnership 
Act, §'54-2-1 NMSA 1978, effective January 1, 2009. For 
the prior Uniform Limited Partnership Act, see the 2006 
NMSA 1978 on NMOneSource.com. 

The 2009 amendment, effective July 1, 2009, changed 
"This act" to "Chapter 54, Article 2A NMSA 1978". 


ANNOTATIONS 


Object of limited partnership. — A limited partner- 


ship is strictly a creature of statute, its object being to en- 
able persons not desiring to engage in a particular busi- 
ness to invest capital in it and to share in the profits which 
might be expected to result from its use, without becoming 
liable as general partners for all partnership debts. Hoefer 
v. Hall, 1965-NMSC-148, 75 N.M. 751, 411 P.2d 230. 

' Partnership upon execution of agreement. — 
Where a written agreement is clear and unambiguous 
that the parties agreed to form a limited partnership 


54-2A-102. Definitions. 


54-2A-102 


Action on plan of merger by constituent lim- 
ited partnership. 

Filings required for merger; effective date, 

Effect of merger. 

Restrictions on approval of conversions and 
mergers. 

Liability of general partner after conversion 
or merger. - 

Power of general partners and persons dis- 
sociated as general partners to bind orga- 
nization after conversion or merger. 

Article not exclusive. 


Article 12. Miscellaneous Provisions 


Uniformity of application and construction. 

Severability. 

Relation to Electronic Signatures in Global 
and National Commerce Act. 

Application to existing limited partnerships 
and other relationships. _ 

Saving clause, 

Transition provisions. 


pursuant to statute and to execute a certificate setting 
forth its duration and specifically providing that a part- 
nership was to begin upon the execution of the certificate, 
a limited partnership as between the parties came into 
existence upon their exécution of the certificate of limited 
partnership. Hoefer v. Hall, 1965-NMSC-148, 75 N.M. 751, 


411 P.2d 230. 


Law reviews. — For article, "The Use (or Abuse) of the 
Limited Partnership in Financing Real Estate Ventures in 
New Mexico," see 3 N.M. L. Rev. 251 (1973). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 59A 
Am. Jur, 2d Partnership §§ 1237, 1238. 

Liability of special partner who has withdrawn his capi- 
tal, to creditors of the firm, 67 A.L.R. 1096, 

Constitutionality. 18 A.L.R.2d 1360, 

Construction and effect of statute as to doing business 
under an assumed or fictitious name or designation not 
showing the names of the persons ign a 42 A.L.R.2d 


516. 


68 C.J.S. Partnership § 449. 


As used in the Uniform Revised Limited Partnership Act: 


A. 


"certificate of limited partnership" means the certificate required by Section 201 [54-2A-201 


NMSA 1978] of the Uniform Revised Limited Partnership Act. The term includes the certificate as 


amended or restated; 
B. 


"contribution", except in the phrase ' 'right of contribution", means any benefit provided be 


a person to a Hanated partnership i in order to become a partner or in the person's capacity as a 


partner; 


C. 
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"debtor in bankruptcy" means a person that is the subject of: 
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54-2A-102 UNIFORM REVISED LIMITED PARTNERSHIP ACT 54-2A-102 


(1) anorder for relief pursuant to Title 11 of the United States Code ora (dhe hor order 
pursuant to a successor statute of general application; or 

(2) -a comparable order pursuant to federal, state or foreign law Becotien insolvency; 

D. "designated office" means: 

(1) with respect to a limited partnership, the office that the limited paitnbtedeit is required 
to designate and maintain pursuant to Section 114 [54-2A-114 NMSA 1978) of the Uniform Re- 
vised Limited Partnership Act; and 

(2) with respect to a foreign limited partnership, its principal office; 

E. "distribution" means a transfer of money or other property from a limited partnership to a 
partner in the partner's capacity as ‘a partner or to a transferee on account of a transferable inter- 
est owned by the transferee; 

F. "foreign limited liability limited partnership" means a foreign limited partnership whose 
general partners have limited liability for the obligations of the foreign limited partnership pursu- 
ant to a provision similar to Subsection C of Section 404 [54-2A-404 NMSA 1978] of the Uniform 
Revised Limited Partnership Act; 

G. "foreign limited partnership" means a partnership formed pursuant to the laws of a juris- 
diction other than this state and required by those laws to have one or more general partners and 
one or more limited partners. The term includes a foreign limited liability limited partnership; 

H. "general partner" means: 

(1) with respect to a limited partnership, a person that: 

(a) becomes a general partner pursuant to Section 401 [54-2A-401 NMSA 1978] of the 
Uniform Revised Limited Partnership Act; or 

(b) was a general partner in a limited partnership when the limited partnership be- 
came subject to the Uniform Revised Limited Partnership Act pursuant to Subsection A of Sec- 
tion 1206 of the Uniform Revised Limited Partnership Act; and 

(2) with respect to a foreign limited partnership, a person that has rights, powers and ob- 
ligations similar to those of a general partner in a limited partnership; 

I. "limited liability limited partnership", except in the phrase "foreign limited liability limited 
partnership", means a limited partnership; 

J. "limited partner" means: 

(1) with respect to a limited partnership, a person that: 

(a) becomes a limited partner pursuant to Section 301 [54-2A-301 NMSA 1978] of the 
Uniform Revised Limited Partnership Act; or 

(b) was a limited partner in a limited partnership when the limited partnership be- 
came subject to the Uniform Revised Limited Partnership Act pursuant to Subsection A of Sec- 
tion 1206 of the Uniform Revised Limited Partnership Act; and 

(2) with respect to a foreign limited partnership, a person that has rights, powers and ob- 
ligations similar to those of a limited partner in a limited partnership; 

K. "limited partnership", except in the phrases "foreign limited partnership" and "foreign lim- 
ited liability limited partnership", means an entity, having one or more general partners and one 
or more limited partners that is formed pursuant to the Uniform Revised Limited Partnership Act 
by two or more persons or becomes subject to Article 11 or Subsection A of Section 1206 of the Uni- 
form Revised Limited Partnership Act. The term includes a limited liability limited partnership; 

L. "partner" means a limited partner or general partner; 

M. "partnership agreement" means the partners' agreement, whether oral, implied or in a re- 
cord or in any combination, concerning the limited partnership. The term includes the agreement 
as amended; 

N. "person" means an individual, corporation, business trust, estate, trust, partnership, limited 
liability company, association, joint venture, government, governmental subdivision, agency or in- 
strumentalivy, public corporation or any other legal or commercial entity; 

O. "person dissociated as a general partner" means a person dissociated as a general partner 
of a limited partnership; 

P. "principal office" means the office where the principal executive office of a limited partner- 
ship or foreign limited partnership is located, whether or not the office is located in this state; 
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Q.. "record" means information that is inscribed on a tangible medium or that is stored in an 
electronic or other medium and is retrievable in perceivable form; 

R. "required information" means the information that a limited partnership is secmained to main- 
tain pursuant to Speen 111 [54-2A-111 NMSA 1978] of the Uniform Revised Limited Partnership Act; 


S. "sign" means: 


(1) to execute or adopt a tangible symbol with the cant intent to iudhcon Hicaks a record; or 
(2) to attach or logically associate an electronic symbol, sound or process to or with a re- 

cord with the present intent to authenticate the record; | 
T. "state" means a state of the United States, the District of Columbia, Puerto Rico, the United 
States Virgin Islands or any territory or insular possession subject to the jurisdiction af the United 


States; 


U. . "transfer" includes an assignment, conveyance, deed, bill of ails lease, i security 
interest, encumbrance, gift and transfer by operation of law; 

V. "transferable interest” means a partner's right to receive distributions; and 

W. "transferee" means a person to which all or part of a transferable interest has been trans- 


ferred, whether or not the transferor is a partner. 


History: Laws 2007, ch, 129, § 102. 

Cross references. — For effect of partnership agree- 
ment, see 54-2A-110 NMSA 1978. 

Compiler's note. — Section 1206 of the Uniform Re- 
vised Limited Partnership Act referred to in Subsection 
K of this section apparently refers to § 1206 of the Uni- 
form Limited Partnership Act (2001) approved by the 
National Conference of Commissioners on Uniform State 


Laws and not the repeal section of this act, Section 1206 of 
the uniform law approved by the Commissioners on Uni- 
form State Laws is Section 1204 of the Uniform Revised 
Limited Partnership! Act and is compiled as 54-2A-1204 
NMSA 1978. 

Effective dates. — Laws 2007, ch. 129, §. 1208 made 
the section effective January 1, 2008. 


54-2A-103. Knowledge and notice. 


A, A person knows a fact if the person has actual knowledge of it. 

B. A person has notice of a fact ifthe person: 

(1) knows of it; 

(2) has received a notification of it; 

(3) has reason to know it exists from a of the facts known to the person at the time in 
question; or 

(4) has notice of it pursuant to Subsection C or D of this section. 

C, A certificate of limited partnership on ‘file in the office of the secretary of state is notice that the 
partnership is a limited partnership. A certificate of limited partnership stating the information re- 
quired by Section 201 [54-2A-201 NMSA 1978] of the Uniform Revised Limited Partnership Act on file 
in the office of the secretary of state is notice that the partnership is a limited liability limited partner- 
ship, except as otherwise provided in Section 1206 of that act. Any certificate of limited partnership is 
notice that the persons designated in the certificate as general partners are general partners. Except 
as otherwise provided in Subsection D of this section, the certificate 1 is not lias of any other fact. 

D. A person has notice of: 

(1) another person's dissociation as a general partner, ninety adstg after the effective date 
of an amendment to the certificate of limited partnership that states that the other person has 
dissociated, or ninety days after the effective date of a statement of dissociation pertaining to the 
other person, whichever occurs first; 

(2) a limited partnership's dissolution, ninety days after the efféctive date of an amend- 
ment to the certificate of limited partnership stating that the limited partnership is dissolved; 

(3) a limited partnership's ber ninety days ay the effective date of a statement 
of termination; 

(4) a limited partnership's conversion pursuant to Avtild'1 11 [54-2A-1101 NMSA 1978] of 
the Uniform Revised Limited Partnership Act, ninety days after the effective date of the articles 
of conversion; or 

(5) a merger pursuant to Article 11 of the Uniform Revised Limited Partnership Act, 
ninety days after the effective date of the articles of merger. 
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EK. A person notifies-or gives a notification to another person by taking steps reasonably re- 
quired to inform the other person in ordinary course, whether or not the other person learns of it. 

F, A person receives a notification when the notification: 

(1) comes to the person's attention; or 
(2) is delivered at the person's place of business or a ea: other place held out by the per- 
son as a place for receiving communications. 

G. Except as otherwise provided in Subsection H of this section, a person other than an indi- 
vidual knows, has notice or receives a notification of a fact for purposes of a particular transaction 
when the individual conducting the transaction for the person knows, has notice or receives a 
notification of the fact, or in any event when the fact would have been brought to the individu- 
al's attention if the person had exercised reasonable diligence. A person other than an individual 
exercises reasonable diligence if it maintains reasonable routines for communicating significant 
information to the indiyidual,conducting the transaction for the person and there is reasonable 
compliance with the routines. Reasonable diligence does not require an individual acting for the 
person to communicate information unless the communication is part of the individual's regular 
duties or the individual has reason to know of the transaction and that the transaction would be 
materially affected by the information. 

H. A general partner's knowledge, notice or receipt of a notification of a fact relating to the 
limited partnership is effective immediately as knowledge of, notice to or receipt of a notification 
by the limited partnership, except. in the case of a fraud on'the limited partnership committed by 
or with the consent of the general partner. A limited partner's knowledge, notice or receipt of a 
notification of a fact relating to the limited partnership is not effective as knowledge of, notice to. or 
receipt of a notification by the limited partnership. 


History: Laws 2007, ch, 129,§ 103. | Effective dates. — Laws 2007, ch. 129, § 1208 made 
the section effective January 1, 2008. 


54-2A-104. Nature, purpose and duration of entity. 


A. A limited partnership i is an entity distinct from its partners. 

B, A limited partnership may be organized pursuant to the Uniform Revised Limited Partner- 
ship Act for any lawful purpose. 

C. A limited partnership has a perpetual duration. 


History: Laws 2007, ch. 129, § 104. Effective dates. — Laws 2007, ch. 129, § 1208 made 
the section effective January 1, 2008. 


54-2A-105. Powers. 


A limited partnership has the powers to do all things necessary or convenient to carry on its 
activities, including the power to sue, be sued and defend in its own name and to maintain an ac- 
tion against a partner for harm caused to the limited partnership by a breach of the partnership 
agreement or violation of a duty to the partnership, 


History: Laws 2007, ch. 129, § 105. Effective dates. — Laws 2007, ch. 129, § 1208 made 
. the section effective January 1, 2008. 


54-2A-106. Governing law. 


The law of this state governs relations between the partners of a limited partnership and be- 
tween the partners and the limited partnership, and the liability of partners as partners for an 
obligation of the limited partnership. 


} 


History: Laws 2007, ch. 129, § 106. Effective dates. — Laws 2007, ch. 129, § 1208 made 
the section effective January 1, 2008. 
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54-2A-107. Supplemental principles of law; rate of interest. 


A. Unless displaced by particular provisions of the Uniform Revised Limited Partnership Act, 
the principles of law and equity supplement that act. 

B. If an obligation to pay interest arises pursuant to the Uniform REnasee Limited Partnership 
Act and the rate is not specified, the rate is that peneigae in Section 56-8-4 NMSA 1978 for judg- 
ments and decrees. 


History: Laws 2007, ch. 129, § 107. Effective dates. — Laws 2007, ch, 129, § 1208 made 
the section effective January 1, 2008. 


54-2A-108. Name. 


A. The name ofa limited partnership may contain the name of any partner. Because each part- 
nership that is formed pursuant to the Uniform Revised Limited Partnership Act or that elects to 
be governed by that act shall be a limited liability limited partnership, the name of such a limited 
liability limited partnership shall contain the phrase "limited liability limited partnership" or ee 
abbreviation "LLLP" or "L.L.L.P." and shall not contain the abbreviation "LP" or "L.P.". 

B. Subject to the provisions of Subsection F of this section, the name of a foreign limited SER. 
nership that is not a limited liability limited partnership shall contain the phrase "limited part- 
nership" or the abbreviation "L.P." or "LP" and shall not contain the phrase "limited liability lim- 
ited partnership" or the abbreviation "LLLP" or "L.L.L.P.". 

C. Subject to the provisions of Subsection F of this section, the name of a foreign limited li- 
ability limited partnership shall contain the phrase "limited liability limited partnership" or the 
abbreviation "LLLP" or "L.L.L.P." and shall not contain the abbreviation "L.P." or "LP". 

D. Unless authorized by Subsection E of this section, the name of a limited partnership shall 
be distinguishable in the records of the secretary of state from: 

(1) the name of each person other than an individual incorporated, organized or outs 
rized to transact business in this.state; 

(2) each name reserved pursuant to Section 54-2A- 109 NMSA 1978 or Geenen §8-11-8 or 
53-19-4 NMSA 1978; and 

(3) each name registered pursuant to Section 53-11-9 NMSA 1978. 

EK. A limited partnership may apply to the secretary of state for authorization to use a name 
that does not comply with Subsection D of this section. The secretary of state shall authorize use 
of the name applied for if, as to each conflicting name: 

(1) the present user, registrant or owner of the conflicting name consents in a signed re- 
cord to the use and submits an undertaking in a form satisfactory to the secretary of state to 
change the conflicting name to a name that complies with Subsection D of this section and is dis- 
tinguishable in the records of the secretary of state from the name applied for; 

(2) the applicant delivers to the secretary of state a certified copy of the final judgment of a 
court of competent jurisdiction establishing the applicant's right to use in this state the name ap- 
plied for; or 

(3) the applicant delivers to the secretary of state proof satisfactory to the secretary of 
state that the present user, registrant or owner of the conflicting name: 

(a) has merged into the applicant; 

(b) has been converted into the applicant; or 

(c) has transferred substantially all of its assets, including the conflicting name, to 
the applicant. 

F. Subject to Section 54-2A-905 NMSA 1978, this section applies to any foreign limited. part- 
nership transacting business in this state, having a certificate of authority to transact business in 
this state or applying for a certificate of authority. 


History: Laws 2007, ch. 129, § 108; 2009, ch. 181, § 2. of a", added "foreign", and in Subsection C, at the begin- 

The 2009 amendment, effective January 1, 2010, in ning of the sentence, added "Subject to the provisions of 
Subsection A, added the last sentence; in Subsection B, at Subsection F of this section" and after "the name of a", 
the beginning of the sentence, added "Subject to the provi- added "foreign". 


sions of Subsection F of this section" and after "the name 
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54-2A-109. Reservation of name. 


‘A... The exclusive right to the use of a name that complies with Section 108 [54-2A-108 NMSA 
1978] of the Uniform Revised Limited Partnership Act may be reserved by: 

(1) a person intending to organize a limited partnership pursuant to that act and to adopt 
the name; 

(2) .a limited partnership or a foreign limited partnership authorized to transact business 
in this state intending to adopt the name; , 

(8) a foreign limited partnership intending to obtain a certificate of authority to transact 
business in this state and adopt the name; 

(4) a person intending to organize a foreign limited partnership and intending to have it 
obtain a certificate of authority to transact business in this state and adopt the name; 

(5) a foreign limited partnership formed under the name;or 

(6) a foreign limited partnership formed under a name that does not comply with Subsec- 
tion B or C of Section 108 of the Uniform Revised Limited Partnership Act, but the name reserved 
pursuant to this paragraph may differ from the foreign limited partnership's name only to the ex- 
tent necessary to comply with Subsections BR and C of Section 108 of the Uniform Revised Limited 
Partnership Act. 

B. A person may apply to reserve a name pursuant to Subsection A of this section by delivering 
to the secretary of state for filing an application that states the name to be reserved and the para- 
graph of Subsection A of this section that applies. If the secretary of state finds that the name is 
available for use by the applicant, the secretary of state shall file a statement of name reservation 
and thereby reserve the name for the exclusive use of the applicant for one hundred twenty days. 

C. An applicant that has reserved a name pursuant to Subsection B of this section may reserve 
the same name for additional one hundred twenty-day periods. A person having a current reserva- 
tion for aname may not apply for another one hundred twenty-day period for the same name until 
ninety days have elapsed in the current reservation. 

D. A person that has reserved a name pursuant to this section may deliver to the secretary of 
state for filing a notice of transfer that states the reserved name, the name and street and mailing 
address of some other person to which the reservation is to be transferred and the paragraph of 
Subsection A of this section that applies to the other person. Subject to Subsection C of Section 206 
[564-2A-206 NMSA 1978] of the Uniform Revised Limited Partnership Act, the transfer is effective 
when the secretary of state files the notice of transfer. 


History: Laws 2007, ch. 129, § 109. Effective dates. — Laws 2007, ch. 129, § 1208 made 
the section effective July 1, 2009. 


54-2A-110. Effect of partnership agreement; nonwaivable provisions. 


A. Except as otherwise provided in Subsection B of this section, the partnership agreement 
governs relations between the partners and between the partners and the partnership. To the ex- 
tent the partnership agreement does not otherwise provide, the Uniform Revised Limited Partner- 
ship Act governs relations between the partners and between the partners and the partnership. 

B. A partnership agreement may not: 

(1) vary a limited partnership's power pursuant to Section 105 [54-2A-105 NMSA 1978] of 
the Uniform Revised Limited Partnership Act to sue, be sued and defend in its own name; 

(2) vary the law applicable to a limited partnership pursuant to Section 106 [54-2A-106 
NMSA 1978] of the Uniform Revised Limited Partnership Act; 

(3) vary the requirements of Section 204 [54-2A-204 NMSA 1978] of the Uniform Revised 
Limited Partnership Act or Section 54-2-12 NMSA 1978; 

(4) vary the information required pursuant to Section 111 [54-2A-111 NMSA 1978] of 
the Uniform Revised Limited Partnership Act or Section 54-2-6 NMSA 1978 or unreasonably re- 
strict the right to information pursuant to Section 304 [54-2A-304 NMSA 1978] or 407 [54-2A-407 
NMSA 1978] of the Uniform Revised Limited Partnership Act, but the partnership agreement may 
impose reasonable restrictions on the availability and use of information obtained pursuant to 
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those sections and may define appropriate remedies, including liquidated damages, for a breach of 
any reasonable restriction on use; 

(5) eliminate the duty of loyalty pursuant to Section 408 [54-2A-408 NMSA 1978] of the 
Uniform Revised Limited Partnership Act, but the partnership agreement may: 

(a) identify specific types or categories of activities that do not violate the duty of loy- 
alty, if not manifestly unreasonable; and 

(b) specify the number or percentage ‘of partners that may authorize or ratify, after 
full disclosure to all partners of all material facts, a specific act or peeled that otherwise 
would violate the duty of loyalty; 

(6) unreasonably reduce the duty of care pursuant to Subsection C of Section 408 of the 
Uniform Revised Limited Partnership Act; 

(7) eliminate thé obligation of good faith and fair‘dealing pursuant to Subsection B of Sec- 
tion 305 and Subsection D of Section’408 of the Uniform Revised Limited Partnership Act, but the 
partnership agreement may prescribe the standards by which the performance of the obligation is 
to be measured, if the standards are not manifestly unreasonable; 

(8) vary the power of a person to dissociate as a general partner pursuant to Subsection 
A of Section 604 [54-2A-604 NMSA 1978] of the Uniform Revised Limited Partnership Act except 
to require that the notice pursuant to Subsection A of Section 603 [54-2A-603 NMOS 1978] of the 
Uniform Revised Limited Partnership Act be in a record; 

(9) vary the power of a court to decree dissolution in the circumstances specified in Sec- 
tion 802 [54-2A-802 NMSA 1978] of the Uniform Revised Limited Partnership Act; 

(10) vary the requirement to wind up the partnership's business as specified in Section 808 
[54-2A-803 NMSA 1978] of the Uniform Revised Limited Partnership Act; 

(11) unreasonably restrict the right to maintain an action pursuant to Article 10 of the 
Uniform Revised Limited Partnership Act; / 

(12) restrict the right of a partner pursuant to Subsection A of Section 1110 [54-2A-1110 
NMSA 1978] of the Uniform Revised Limited Partnership Act to approve a conversion or merger; 
or 

(13) restrict rights suid ans to the Uniform Revised Limited Bester Sve Act of a person 
other than a partner or a transferee. 


History: Laws 2007, ch. 129, § 110. Effective dates. — Laws 2007, ch. 129, § 1208 made 
Cross references. — For definition of "partnership the section effective January 1, 2008. 
agreement", see 54-2A-102 NMSA 1978. 


54-2A-111. Required information. 


A limited partnership shall maintain at its designated office the following information: 

A. acurrent list showing the full name and last known street and mailing address of each part- 
ner, separately identifying the general partners, in alphabetical order, and ii limited partners, in 
alphabetical order; 

B. a copy of the initial certificate of limited partnership and all si hapa to and cdi tatiek 
ments of the certificate, together with signed copies of any powers of attorney under which any 
certificate, amendment or restatement has been signed; 

C. acopy of any filed articles of conversion or merger; 

D. acopy of the limited partnership's federal, state and local income tax returns and repoutes if 
any, for the three most recent years; } 

E. a copy of any partnership agneement: made in a record Bd any amendment made ina re- 
cord to any partnership agreement; 

F. acopy of any financial statement of the limited partnership for the three most recent years; 

G. acopy of any record made by the limited partnership during the past three years of any con- 
sent given by or vote taken of any partner pursuant to the Uniform Revised Limited Partnership 
Act or the partnership agreement; and 

H. unless contained in a partnership agreement made in a record, a record stating: 
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(1) the amount of:cash, and a description and statement of the agreed value of the other 
benefits, contributed and agreed to be contributed by each partner; 

(2) the times at which, or events on the happening of which, any aceitional contributions 
agreed to be made by each partner are to be made; 

(3) for any person that is both a general partner and a limited partner, a specification of 
what transferable interest the person owns in each capacity; and 

(4) any events upon the happening of which the limited partnership is to be dissolved and 
its activities wound up. 


History: Laws 2007, ch. 129, § 111. Effective dates, — Laws 2007, ch. 129, § 1208 made 
the section effective January 1, 2008. 


54-2A-112. Business transactions of partner with partnership. 


A partner may lend money to and transact other business with the limited partnership and has 
the same rights and obligations with respect to the loan or other transaction as a person that is 
not a partner. 


History: Laws 2007, ch. 129, § 112. Effective dates, — Laws 2007, ch. 129, § 1208 made 
the section effective January 1, 2008. 


54-2A-113. Dual capacity. 


A person may be both a general partner and a limited partner, A person that is both a general 
and limited, partner has the rights, powers, duties and obligations provided by the Uniform Re- 
vised Limited Partnership Act and the partnership agreement in each of those capacities. When 
the person acts.as a general partner, the person is subject to the obligations, duties and restric- 
tions pursuant to that act and the partnership agreement for general partners. When the person 
acts as a limited partner, the person is subject to the obligations, duties and restrictions pursuant 
to that act and the partnership agreement for limited partners. 


History: Laws 2007, ch. 129, § 113. Effective dates. — Laws 2007, ch. 129, § 1208 made 
the section effective January 1, 2008. 


54-2A-114. Office and agent for service of process. 


A. A limited partnership shall designate and continuously maintain in this state: 
(1) an office, which need not be a place of its activity in this state; and 
(2) an agent for service of process. 
B. A foreign limited partnership shall designate and continuously maintain in this state an 
agent for service of process. 
C. An agent for service of process of a limited partnership or foreign limited partnership must be 
an individual who is a resident of this state or other person authorized to do business in this state. 


History: Laws 2007, ch. 129, § 114. Effective dates. — Laws 2007, ch. 129, § 1208 made 
the section effective July 1, 2009. 


54-2A-115. Change of designated office or agent for service of process. 


In order to change its designated office, agent for service of process or the address of its agent 
for service of process, a limited partnership or a foreign limited partnership shall deliver to the 
secretary of state for filing an amendment or restatement of its certificate of limited partnership. 


History: Laws 2007, ch. 129, § 115. Effective dates. — Laws 2007, ch. 129, § 1208 made 
the section effective July 1, 2009. 
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54-2A-116. Resignation of agent for service of process. 


A. In order to resign as an agent for service af process of a limited terse or foreign lim- 
ited partnership, the agent must deliver to the secretary of state for filing a statement of resigna- 
tion containing the name of the limited partnership or foreign limited partnership. 

B. After receiving a statement of resignation, the secretary of state shall file it and mail a copy 
to the designated office of the limited partnership or foreign limited partnership and mail another 
copy to the principal office if the address of the office appears in the records of the secretary of 
state and is different from the address of the designated office. 

C. An agency for service of process is terminated on the thirty-first day after the secretary of 
state files the statement of resignation. 


History: Laws 2007, ch. 129, § 116. Effective dates. — Laws 2007, ch. 129, § 1208 made 
Cross references. — For service of process in the dis- the section effective July 1, 2009. 

trict court, see 1-004 NMRA and the committee comment 

following thatrule. 


54-2A-117. Service of process. 


A. An agent for service of process appointed by a limited partnership or foreign limited part- 
nership is an agent of the limited partnership or foreign limited partnership for service of any 
process, notice or demand required or permitted by law to be served ila the limited partnership 
or foreign limited partnership. 

B. Ifa limited partnership or foreign limited partnership ie not appoint or maintain an 
agent for service of process in this state or the agent for service of process cannot with reasonable 
diligence be found at the agent's address, the secretary of state is an agent of the limited partner- 
ship or foreign limited partnership upon whom process, notice or demand may be served. ' 

C. Service of any process, notice or demand on the secretary of state may be made by delivering 
to and leaving with the secretary of state duplicate copies of the process, notice or demand and the 
fee required by Section 210 [54-2A-210 NMSA 1978] of the Uniform Revised Limited Partnership 
Act. If a process, notice or demand is served on the secretary of state, the secretary of state shall 
forward one of the copies by registered or certified mail, return receipt requested, to the limited 
partnership or foreign limited partnership at its designated office. 

D. Service is effected pursuant to Subsection C of this section at the earliest of: 

(1) the date the limited partnership or foreign limited partnership receives the process, 
notice or demand; 

(2) the date shown on the return receipt, if aed on behalf of the limited eel aaimersincer et or 
foreign limited partnership; or 

(3) ten days after the process, notice or demand is See in the mail, if mailed postpaid 
and correctly addressed. 

E. The secretary of state shall keep a record of each process, notice and demand served pur- 
suant to this section and record the time of, and the action taken regarding, the service. These 
records may be destroyed after five years. : 

F. This section does not affect the right to serve process, notice or demand in any other manner 
provided by law. 


History: Laws 2007, ch. 129, § 117. Effective dates. — Laws 2007, ch. 129, § 1208 made 
the section effective July 1, 2009. 
54-2A-118. Consent and proxies of partners. 


Action requiring the consent of partners pursuant to the Uniform Revised Limited: Partnership 
Act may be taken without a meeting, and a partner may appoint a proxy to consent or otherwise 
act for the partner by bales an appointment record, either personally or by the partner's as 
ney in fact. 


298 


© 2022 State of New Mexico. New. Mexico Compilation Commission. All rights reserved. 


54-2A-119 UNIFORM REVISED LIMITED PARTNERSHIP ACT 54-2A-201 


History: Laws 2007, ch. 129,§ 118, __ » ... Effective dates. — Laws 2007, ch. 129, $1208 made 
the section effective January 1, 2008. 


54-2A-119. Limited partnership subject to Byaerietih ate or repeal of the 
Uniform Revised Limited Partnership Act. 


A limited partnership governed by the Uniform Revised Limited Partnership Act is subject to 
any amendment to or repeal of that act. 


History: Laws 2007, ch. 129, § 119. | Effective dates. — Laws 2007, ch. 129, § 1208 made 
the section effective January 1, 2008. 
ARTICLE 2 
Formation; Certificate of Limited Partnership 
and Other Filings. 


54-2A-201. Formation of limited partnership; certificate of limited 
partnership. 


A. In order for a limited partnership to be formed, a certificate of limited partnership must be 
delivered to the secretary of state for filing. The certificate must state: 

.» (1), the name of the limited partnership, which must comply with Subsections A, B,C, 
D, E and F of Section 108 [54-2A-108 NMSA 1978] of the Uniform Revised. Limited PaStane. 
ship Act; 

(2) the street and mailing address of the initial designated office and the name and street 
and, mailing address of the initial agent for service of process; 

(3) the name and street and mailing address of each general partner; 

(4) that the limited partnership is a limited liability limited partnership; and 

(5) any additional information required by Article 11 [54-2A-1101 NMSA 1978] of the Uni- 
form Revised Limited Partnership Act. 

B. Acertificate of limited partnership may also ae ae any other matters but may not vary 
or otherwise affect the provisions specified in Subsection B of Section 110 [54-2A-110 NMSA 
1978] of the Uniform Revised Limited Partnership Act in a manner inconsistent with that sec- 
tion. 

C.. Ifthere has been substantial compliance with Subsection A of this section, subject to Sub- 
section C of Section 206 [54-2A-206 NMSA 1978] of the Uniform Revised Limited Partnership Act, 
a limited partnership is formed when the secretary of state files the certificate of limited partner- 
ship. The filing of a limited partnership certificate establishes that all conditions precedent to the 
formation of the limited partnership have been satisfied and that the limited partnership has been 
duly organized under the Uniform Revised. Limited Partnership Act. 

D. Subject to Subsection B of this section,,if any provision of a partnership agreement is in- 
consistent with the filed certificate of limited partnership or with a filed statement of dissociation, 
termination or filed articles of conversion or merger: 

(1).-the:partnership agreement prevails as to partners and transferees: and. 

(2) the filed certificate of limited, partnership, statement of dissociation, termination or 
filed articles of conversion or merger prevail as to persons, other than partners and transferees, 
that reasonably rely on the filed record to their detriment. 


History: Laws 2007, ch. 129, § 201. > | Effective dates. — Laws 2007, ch. 129, § 1208 made 
the section effective July 1, 2009. 


299 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


54-2A-202 PARTNERSHIPS 54-2A-204 


54-2A-202. Amendment or restatement of certificate. 


A. In order to amend its certificate of limited partnership, a limited partnership shall deliver 
to the secretary of state for filing an amendment or, pursuant to Article 11 [54-2A-1101 NMSA 
1978] of the Uniform Revised Limited Partnership Act, articles of merger stating: 

(1) the name of the limited partnership; 

(2) the date of filing of its initial certificate; 

(3) any identification number assigned by the secretary of state fo the limited partnership 
or the initial certificate, or both; and 

(4) the changes the amendment makes to the certificate as most recently amended or re- 
stated. 

B. A limited partnership shall promptly deliver to the secretary of state for filing an amend- 
ment to a certificate of limited partnership to reflect: 

(1) any change in the information stated in its certificate of limited partnership; 

(2) a change of name of the limited partnership, if its name does not comply with Sec- 
tion 108 [54-2A-108 NMSA 1978] of the Uniform Revised Limited Partnership Act; 

(8) any other additional or different information required to be stated in its limited part- 
nership certificate by Section 201 of the Uniform Revised Limited Partnership Act that is not 
stated in the certificate; or 

(4) the appointment of a person to wind up the limited partnership's activities pursuant 
to Subsection C or D of Section 803 [54-2A-803 NMSA 1978] of the Uniform Revised Limited Part- 
nership Act. 

C. A general partner that knows that any information in a filed certificate of limited partner- 
ship was false when the certificate was filed or has become false due to changed circumstances 
shall promptly: | 

(1) cause the certificate to be amended; or 

(2) if appropriate, deliver to the secretary of state for filing a statement of correction pur- 
suant to Section 207 [54-2A-207 NMSA 1978] of the Uniform Revised Limited Partnership Act. 

D. A certificate of limited partnership may be amended at any ee for any other proper pur- 
pose as determined by the limited partnership. 

E. A restated certificate of limited partnership may be delivered to the secretary of state for 
filing in the same manner as an amendment. 

F. Subject'to Subsection C of Section 206 [54-2A-206 NMSA 1978] of the Uniform Revised Limited 
Partnership Act, an amendment or restated certificate is effective when filed by the secretary of state. 


History: Laws 2007, ch. 129, § 202. Effective dates. — Laws 2007, ch. 129, § 1208 made 
the section effective July 1, 2009. 


54-2A-203. Statement of termination. 


A dissolved limited partnership that has completed winding up may deliver to the secretary of 
state for filing a statement of termination that states: 

A. the name of the limited partnership; 

B. the date of filing of its initial certificate of limited paiktinershiy and 

C. any other information as determined by the general partners filing the statement or by a 
person appointed pursuant to Subsection C or D of eos 803 [54-2A-803 NMSA 1978] of the 
Uniform Revised Limited Partnership Act. 


History: Laws 2007, ch. 129, § 208. Effective dates. — Laws 2007, ch. 129, § 1208 made 
the section effective July 1, 2009. 


54-2A-204. Signing of records. 


A. Each record delivered to the secretary of state for filing pursuant to the Uniform Revised 
Limited Partnership Act shall be signed in the following manner: 
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(1) an initial certificate of limited partnership shall be signed by all general partners listed 
in the certificate; 

(2) an amendment designating as general partner a person admitted pursuant to Para- 
graph (2) of Subsection C of Section 801 [54-2A-801 NMSA 1978] of the Uniform Revised Limited 
Partnership Act following the dissociation of a limited partnership's last general partner shall be 
signed by that person; 

(3) an amendment required by Subsection C of Section 803 [54-2A-803 NMSA 1978] of the 
Uniform Revised Limited Partnership Act following the appointment of a person to wind up the 
dissolved limited partnership's activities shall be signed by that person; 

(4) any other amendment shall be signed by: 

(a) at least one general partner listed in the certificate; 

(b) each other person designated in the amendment as a new general partner; and 

(c) each person that the amendment indicates has dissociated as a general partner, 
unless: 1) the person is deceased or a guardian or general conservator has been appointed for the 
person and the amendment so states; or 2) the person has previously delivered to the secretary of 
state for filing a statement of dissociation; 

(5) a restated certificate of limited partnership shall be signed by at least one general 
partner listed in the certificate, and, to the extent the restated certificate effects a change pursu- 
ant to any other paragraph of this subsection, the certificate shall be signed in a manner that 
satisfies that paragraph; — 

(6) astatement of termination shall be signed by all general partners listed in the certifi- 
cate or, if the certificate of a dissolved limited partnership lists no general partners, by the person 
appointed pursuant to Subsection C or D of Section 803 of the Uniform Revised Limited Partner- 
ship Act to wind up the dissolved limited partnership's activities; 

(7) articles of conversion shall be signed by each general partner listed in the certificate of 
limited partnership; 

(8) articles of merger shall be signed as provided in Subsection A of Section 1108 [54-2A- 
1108 NMSA 1978] of the Uniform Revised Limited Partnership Act; 

(9) any other record delivered on behalf of a limited partnership to the secretary of state 
for filing shall be signed by at least one general partner listed in the certificate; 

(10) astatement by a person pursuant to Paragraph (4) of Subsection A of Section 605 [54- 
2A-605 NMSA 1978] of the Uniform Revised Limited Partnership Act stating that the person has 
dissociated as a general partner shall be signed by that person; 

(11) a statement of withdrawal by a person pursuant to Section 306 [54-2A-306 NMSA 
1978] of the Uniform Revised Limited Partnership Act shall be signed by that person; 

(12) arecord delivered on behalf of a foreign limited partnership to the secretary of state 
for filing shall be signed by at least one general partner of the foreign limited partnership; and 

(13) any other record delivered on behalf of any person to the secretary of state for filing 
shall be signed by that person. 

B. Any person may sign by an attorney in fact any record to be filed pursuant to the Uniform 
Revised Limited Partnership Act. 


History: Laws 2007, ch. 129, § 204. Effective dates. — Laws 2007, ch. 129, § 1208 made 
the section effective July 1, 2009. 


54-2A-205. Signing and filing pursuant to judicial order. 


A. If a person required by the Uniform Revised Limited Partnership Act to sign a record or 
deliver a record to the secretary of state for filing does not do so, any other person that is aggrieved 
may petition the district court to order: 

(1) the person to sign the record; 
(2) delivery of the record to the secretary of state for filing; or 
(3) the secretary of state to file the record unsigned. 

B. Ifthe person aggrieved pursuant to Subsection A of this section is not the limited partner- 

ship or foreign limited partnership to which the record pertains, the aggrieved person shall make 
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the limited partnership or foreign limited partnership a party to the action. A person aggrieved 
pursuant to Subsection A of this section may seek the remedies provided in Subsection A of this 
section in the same action in combination or in the alternative. 

C. Arecord filed eign pursuant to this section is effective without peas signed. 


History: Laws 2007, ch. 129, § 205. Effective dates. — Laws 2007, ch. 129, § 1208 ane 
r+ bn, the section effective July 1, 2009. 


54. 2A-206. Delivery to and filing of records by secretary 0 of state; 
effective time and date. - 


A. Duplicate originals of a record authorized or enriteed) to be delivered to the secretary of 
state for filing pursuant to the Uniform Revised Limited Partnership Act must: 

(1) be captioned to describe the record's purpose; | | 

(2) bein a medium permitted by the secretary of state; 

(3) use the English language, except for proper names, which must use letters of the Eng- 
lish alphabet, and Arabic numbers; 

(4) state any identification number issued by the secretary of state to the limited partner- 
ship to which the record refers, to any filed record to which the record refers, or both; 

(5) be accompanied by the fee required by Section 210 [54-2A-210 NMSA 1978] of that act, 
or an amount greater than that fee, but any amount greater than that fee shall not be refunded; 
and 

dete AB) 4s delivered to the secretary of state, 

B. Unless the secretary of state determines that a record does not comply with the filing re- 
quirements of the Uniform Revised Limited Partnership Act, and if all filing fees have been paid, 
the secretary of state shall endorse on each duplicate original the word "filed" and the day, month 
and year of filing, file one duplicate original of the record and: 

(1) for a statement of dissociation, send: 

(a) a duplicate original of the filed statement and a receipt for the Bes to the person 
that the statement indicates has dissociated as a general partner; and 

(b) .a copy of the filed statement and receipt to the limited partnership; 

- (2) for a statement of withdrawal by a person PUFABPR to Section 306. of the Uniform Re- 

vised Limited Partnership Act,send: __ 

(a). a duplicate email of the filed statement and a receipt for the fees to the person 
on whose behalf the record was filed; and 

(b) ifthe statement refers to an existing limited partnership, a copy of the filed state- 
ment and receipt to the limited partnership; and 

(3) for all other records, send a duplicate original of the filed record and a “receipt for the 
fees to the person on whose behalf the record was filed. 

C. Upon request and payment of a fee, the secretary of state shall send to the requester, a certi- 
fied copy of the requested record. 

D. Except as otherwise provided in Sections 116 [54-2A-116 NMSA 1978] and 207 [54-2A-207 
NMSA 1978] of the Uniform Revised Limited Partnership Act, a record delivered to the secretary 
of state for filing pursuant to the Uniform Revised Limited Partnership Act may specify an effec- 
tive time and a delayed effective date. Except as otherwise provided in the Uniform Revised Lim- 
ited Partnership Act, a record filed by the secretary of state is effective: 

(1) ifthe record does not specify'an effective time and does not specify a delayed effective 
date, on the date and at the time the record is filed as evidenced by the secretary of state's endorse- 
ment of the date and time on the record; 

(2) ifthe record specifies an effective time but not a delayed effective date, on the date the 
record is filed at the time specified in the record; | 

(3) if the record specifies a delayed effective date but not an effective time, at 12:01 a.m. 
on the earlier of: 

(a) .the specified date; or 
(b) the ninetieth day after the record is filed; or 
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(4) if the record specifies an effective time and a delayed effective date, at the specified 
time on the earlier of: 
(a) the specified date; or 
(b) the ninetieth day after the record is filed. 


History: Laws 2007, ch. 129, § 206. Effective dates. — Laws 2007, ch. 129, § 1208 made 
the section effective July 1, 2009. 


54-2A-207. Correcting filed record. 


A. A limited partnership or foreign limited partnership shall deliver to the secretary of state 
for filing a statement of correction to correct a record previously delivered by the limited partner- 
ship or foreign limited partnership to the secretary of state and filed by the secretary of state, if 
at the time of filing the record contained false or erroneous information or was defectively signed. 
The statement of correction shall be delivered to the secretary of state for filing promptly after 
the limited partnership or foreign limited partnership has notice that the information in the filed 
record was false or erroneous at the time it was filed or that the filed record was defectively signed. 

B. Astatement of correction may not state a delayed effective date and must: 

(1) describe the record to be corrected, including its filing date, or attach a copy of the re- 
cord as filed; 

(2) state any identification number assigned by the secretary of state to the limited part- 
nership, to the record to be corrected, or both; 

(3) specify the incorrect information and the reason it is incorrect or tHe manner in which 
the signing was defective; and 

(4) correct the incorrect information or defective signature. 
C. When filed by the secretary of state, a statement of correction is effective retroactively as of 
the effective date of the record the statement corrects, but the statement is effective when filed: 
(1) for the purposes of Subsections C and D of Section 103 [54-2A-103 NMSA 1978] of the 
Uniform Revised Limited Partnership Act; and 
(2) as to persons relying on the uncorrected record and adversely affected by the correction. 


History: Laws 2007, ch. 129, § 207. Effective dates. — Laws 2007, ch. 129, § 1208 made 
the section effective July 1, 2009. 


54-2A-208. Liability for false information in filed record. 


A. Ifa record delivered to the secretary of state for filing pursuant to the Uniform Revised 
Limited Partnership Act and filed by the secretary of state contains false information, a person 
that suffers loss by reliance on the information may recover damages for the loss from: 

(1) aperson that signed the record, or caused another to sign it on the person's behalf, and 
knew the information to be false at the time the record was signed; and 

(2) a general partner that has notice that the information was false when the record was 
filed or has become false because of changed circumstances, if the general partner has notice for 
a reasonably sufficient time before the information is relied upon to enable the general partner 
to effect an amendment pursuant to Section 202 [54-2A-202 NMSA 1978] of the Uniform Revised 
Limited Partnership Act, file a petition pursuant to Section 205 of that act or deliver to the secre- 
tary of state for filing a statement of correction pursuant to Section 207 [54-2A-207 NMSA 1978] 
of that act or a revised application for a certificate of authority to transact business 1 in this state 
pursuant to Section 906 [54-2A-906 NMSA 1978] of that act. 

B. Signing a record authorized or required to be filed pursuant to the Uniform Revised Limited 
Partnership Act constitutes an affirmation under the penalties of perjury that the facts stated in 
the record are true. 


History: Laws 2007, ch. 129, § 208. Effective dates. — Laws 2007, ch. 129, § 1208 made 
the section effective July 1, 2009. 
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54-2A-209. Certificate of existence or authorization. 


A. The secretary of state, upon request and payment of the requisite fee, shall furnish a certifi- 
cate of existence for a limited partnership if the records filed in the office of the secretary of state 
show that the secretary of state has filed a certificate of limited partnership and has not filed a 
statement of termination. A certificate, of existence shall state: , 

(1) the limited partnership's name; 

(2) that it was duly formed pursuant to the laws of this state end the date of formation; 

(3) any identification number assigned by the secretary of state to the limited partnership; 

(4) whether all fees and penalties due to the secretary of state pursuant to the Uniform 
Revised Limited Partnership Act or other, law have been paid; 

(5). whether the secretary of state has administratively dissolved the limited partnership; 

(6) whether the limited partnership's certificate of limited partnership has been amended 
to state that the limited partnership is dissolved; 

(7) that a statement of termination has not been filed by the secretary of state; and 

(8) other facts of record in the office of the secretary of state, which may be requested by 
the applicant. 

B. The secretary of state, upon request and payment of the requisite fee, shall fac, a cer- 
tificate of authorization for a foreign limited partnership if the records filed in the office of the 
secretary of state show that the secretary of state has filed a certificate of authorization, has not 
revoked the certificate of authorization and has not filed a notice of cancellation. A certificate of 
authorization shall state: 

(1) the foreign limited partnership’ 8 name and any alternate name adopted pursuant to 
Subsection A of Section 905 [54-2A-905 NMSA 1978] of the Uniform Revised Limited Partnership 
Act for use in this state; . 

(2). any identification number assigned by the secretary of state to the foreign limited part- 
nership; 

(3) that it is authorized to transact business in this state; 

(4) whether all fees and penalties due to the secretary of state pursuant to the Uniform 
Revised Limited Partnership Act or other law have been paid; 

(5) that the secretary of state has not revoked its certificate of authorization and has not 
filed a notice of cancellation; and 

(6) other facts of record in the office of the secretary of state, which may be requested by 
the applicant. 

C. Subject to any qualification stated in the certificate, a certificate of existence or authoriza- 
tion issued by the secretary of state may be relied upon as conclusive evidence that the limited 
partnership or foreign limited partnership is in existence or is authorized to transact business in 
this state. 


History: Laws 2007, ch. 129, § 209. Effective dates. — Bare 2007, ch, 129, § 1208 ene 
- the section effective July 1, 2009. 


54-2A-210. Secretary of state fees, 


A. The secretary of state shall charge and collect a fee as follows: 

(1) filing an initial, amended and restated, or restated certificate of limited paren 
fee of one hundred dollars ($100): 

(2). filing an application for a certificate of authority by a foreign limited partnership, a ar- 
ticles of conversion or articles of merger, a fee of one hundred dollars ($100); 

(3) filing any other record, a fee of fifty dollars ($50.00); 

(4) furnishing copies of records, a fee of one dollar ($1.00) per page, but i in no case less than 
ten dollars ($10.00), and a fee of twenty-five dollars ($25.00) for certifying the copies, if certified 
copies are furnished; 

(5). issuing any other certificate, a fee of fifty dollars ($50.00); and. 
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(6) service of process or of a notice or demand on the secretary of state, a fee of fifty dollars 
($50.00). 
B. The secretary of state may adopt a schedule of fees for providing the following services: 
(1) anexpedited service; | 
(2) upon the adoption of rules authorizing dies use, the handling of credit or debit cards 
or other means of payment for which sufficient funds are not on deposit; and 
(3) other services for which no fee is established by law. 


Effective dates. — Laws 2007, ch. 129, § 1208 made 
the section effective July 1, 2009. 


History: Laws 2007, ch. 129, § 210. 


ARTICLE 3 
‘Limited Partners 


54-2A-301. Becoming limited partner. 


A person becomes a limited partner: 

A. as provided in the partnership ‘agreement; 

B. as the result of a conversion or merger pursuant to Article 11 [54- 2A-1101 NMSA 1978] of 
the Uniform Revised Limited Partnership Act; or 


C. with the consent of all the partners. 


History: Laws 2007, ch. 129, § 301. 


Effective dates. — Laws 2007, ch. 129, § 1208 made 
the section effective January 1, 2008. 


54-2A-302. No right or power as limited partner to bind limited 


partnership. 


A limited partner does not have the right or the power as a limited partner to act for or bind the 


limited partnership. 


History: Laws 2007, ch. 129, § 302. 


Effective dates. — Laws 2007, ch: 129, § 1208’ made 
the section effective January 1, 2008. 


54-2A-303. No liability as limited partner for limited RArEeEAnAR 


obligations. 


An obligation of a limited partnership, whether arising in contract, tort or otherwise is not the 
obligation of a limited partner. A limited partner is not personally liable, directly or indirectly, by 
way of contribution or otherwise, for an obligation of the limited partnership solely by reason of 
being a limited partner, even if the limited partner participates 1 in the management and control of 


the limited partnership. 


History: Laws 2007, ch. 129, § 303. 
Effective dates. — Laws 2007, ch. 129, § 1208 made 
the section effective January 1, 2008, 


ANNOTATIONS 


Receipt of IRS notice constituted actual injury to 
limited partner. — Where plaintiff invested in a limited 
partnership based on accountant's advice, her cause of ac- 
tion for accountant malpractice based on the investment 
accrued when she received notice of Final Partnership 


Administrative Adjustment. (FPAA) from the Internal 
Revenue Service; the FPAA is the functional equivalent of 
an individual IRS tax deficiency notice and constitutes ac- 
tual injury to a partner in a limited partnership. Wiste v. 
Neff & Co., 1998-NMCA-165, 126 N.M. 232, 967 P.2d 1172, 
cert. denied; 126 N.M. 534, 972 P.2d 353. - 

Am. Jur, 2d, A.L.R. and C.J.S, references. — Liabil- 
ity of limited partner arising from,taking part in control 
of business under Uniform Limited Partnership Act, 79 
A.L.R.4th 427. 
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54-2A-304. Right of limited partner and former limited partner to 
information. 


A. On ten days' demand, made in a record received by the limited partnership, a limited part- 
ner may inspect and copy required information during regular business hours in the limited part- 
nership's designated office. The limited Seed need not have any particular purpose for seeking 
the information. 

B. During regular business hours and at a reasonable location specified by the limited partner- 
ship, a limited partner may obtain from the limited partnership and inspect and copy true and full 
information regarding the state of the activities and financial condition of the limited partnership 
and other information regarding the activities of the limited partnership as is just and reasonable 
i 3 

(1) the limited partner seeks the information for a purpose reasonably related to the part- 
ner's interest as a limited partner; 

(2) the limited partner makes a demand in a record received by the limited partnership, 
describing with reasonable particularity the information sought and the purpose for seeking the 
information; and 

(3) the information sought is directly connected to the limited partner's purpose. 

C. Within ten days after receiving a demand pursuant to Subsection B of this section, the lim- 
ited partnership in a record shall inform the limited partner that made the demand: 

(1) what information the limited partnership will provide in response to the demand; 

(2) when and where the limited partnership will provide the information; and 

(3) if the limited partnership declines to provide any demanded information, the limited 
partnership's reasons for declining. 

D. Subject to Subsection F of this section, a person dissociated as a limited partner may inspect 
and copy required information during regular business hours in the limited partnership’ 8 desig- 
nated office if: 

(1) the information pertains to the period during which the person was a limited partner; 

(2) the person seeks the information in good faith; and 

(3) the person meets the requirements of Subsection B of this section. 

E. The limited partnership shall respond to a demand made pursuant to Subsection D of this 
section in the same manner as provided in Subsection C of this section. 

F. Ifa limited partner dies, Section 704 [54-2A-704 NMSA 1978] of the Uniform Revised Lim- 
ited Partnership Act applies. 

G. The limited partnership may impose reasonable restrictions on the use of information ob- 
tained pursuant to this section. In a dispute concerning the reasonableness of a restriction pursu- 
ant to this subsection, the limited partnership has the burden of proving reasonableness. 

H. A limited partnership may charge a person that makes a demand pursuant to this section 
reasonable costs of copying, limited to the costs of labor and material. | 

I, Whenever the Uniform Revised Limited Partnership Act or a partnership agreement pro- 
vides for a limited partner to give or withhold consent to a matter, before the consent is given or 
withheld, the limited partnership shall, without demand, provide the limited partner with all in- 
formation material to the limited partner's decision that the limited partnership knows. 

J. A limited partner or person dissociated as a limited partner may exercise the rights pur- 
suant to this section through an attorney or other agent. Any restriction imposed pursuant to 
Subsection G of this section or by the partnership agreement applies both to the attorney or other 
agent and to the limited partner or person dissociated as a limited partner. 

K. The rights stated in this section do not extend to a person as transferee, but may be exer- 
cised by the legal representative of an individual under legal disability who is a limited partner or 
person dissociated as a limited partner. 


History: Laws 2007, ch. 129, § 304. Effective dates. — Laws 2007, ch. 129, § 1208 made 
the section effective January 1, 2008. 
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54-2A-305. Limited duties of limited partners. 


A. A limited partner does not have any fiduciary duty to the limited partnership or to any 
other partner solely by reason of being a limited partner. 

B. A limited partner shall discharge the duties to the partnership and the other partners pur- 
suant to the Uniform Revised Limited Partnership Act or pursuant to the partnership agreement 
and exercise any rights consistently with the obligation of good faith and fair dealing. 

C. A limited partner does not violate a duty or obligation pursuant to the Uniform Revised 
Limited Partnership Act or pursuant to the partnership agreement merely because the limited 
partner's conduct furthers the limited partner's own interest. 


History: Laws 2007, ch. 129, § 305. Effective dates. — Laws 2007, ch. 129, § 1208 made 
> the section effective January 1, 2008. 


54-2A-306. Person erroneously believing self to be limited partner. 


A. Except as otherwise provided in Subsection B of this section, a person that makes an in- 
vestment in a business enterprise and erroneously but in good faith believes that the person has 
become a limited partner in the enterprise is not liable for the enterprise's obligations by reason of 
making the investment, receiving distributions from the enterprise or exercising any rights of or 
appropriate to a limited partner, if, on ascertaining the mistake, the person: 

(1) causes an appropriate certificate of limited partnership, amendment or statement of 
correction to be signed and delivered to the secretary of state for filing; or 

(2) withdraws from future participation as an owner in the enterprise by signing and de- 
livering to the secretary of state for filing a statement of withdrawal pursuant to this section. 

B. A person that makes an investment described in Subsection A of this section is liable to the 
same extent as a general partner to any third party that enters into a transaction with the enter- 
prise, believing in good faith that the person is a general partner, before the secretary of state files 
a statement of withdrawal, certificate of limited partnership, amendment or statement of correc- 
tion to show that the person is not a general partner. 

C. Ifa person makes a diligent effort in good faith to comply with Paragraph (1) of Subsection 
A of this section and is unable to cause the appropriate certificate of limited partnership, amend- 
ment or statement of correction to be signed and delivered to the secretary of state for filing, the 
person has the right to withdraw from the enterprise pursuant to Paragraph (2) of Subsection A of 
this section even if the withdrawal would otherwise breach an agreement with others that are or 
have agreed to become co-owners of the enterprise. 


History: Laws 2007, ch. 129, § 306. Effective dates, — Laws 2007, ch. 129, § 1208 made 
the section effective January 1, 2008. 


ARTICLE 4 
General Partners 


54-2A-401. Becoming general partner. 


A person becomes a general partner: | 

A. as provided in the partnership agreement; 

B. pursuant to Paragraph (2) of Subsection C of Section 801 [54-2A-801 N MSA 1978] of the 
Uniform Revised Limited Partnership Act following the dissociation of a limited partnership's last 
general partner; 

C. as the result of a conversion or merger pursuant to Article 11 [54-2A-1101 NMSA 1978] of 
the Uniform Revised Limited Partnership Act; or 

D. with the consent of all the partners. 


307 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


54-2A-402 


History: Laws 2007, ch. 129, § 401. 
Effective dates. — ‘Taws 2007, ch. 129, § 1208 rate 
the section effective January 1, 2008. 


ANNOTATIONS 
Indemnification of general partner by limited 
partners. — Indemnifying a general partner for part- 


nership debts by essentially forcing limited partners to 
pay for them violates the general public policy of limited 
partnership law. Acacia Mut. Life Ins, Co. v. American Gen. 


PARTNERSHIPS 


54-2A-404 


the limited partners clearly contravenes the order of pri- 
ority in the distribution of assets of a dissolved limited 
partnership as set out by the legislature. Acacia Mut. Life 
Ins. Co. v, American Gen. Life Ins. Co., 1990-NMSC- 107, 
111 N.M. 106,802 P2d11. | 

Dissolution of limited partnership. — The Laie of 
New. Mexico mandates that in a dissolution of a limited 
partnership, the limited partners are to be paid off before 
the general partners. Acacia Mut. Life Ins. Co. v. Ameri- 
can.Gen. Life Ins. Co., 1990-NMSC-107, 111,N.M. 106, 802 
P2d-11, 


Life Ins, Co.; 1990-NMSC-107, 111 N.M. 106, 802 P.2d 11, 
An indemnification clause in the partnership agree- 
ment which would have the general partners paid off by 


54-2A-402. General partner agent of limited partnership. 


A. Each general partner is an agent of the limited partnership for the purposes of its activi- 
ties. An act of a general partner, including the signing of a record in the partnership's name, for 
apparently carrying on in the ordinary course the limited-partnership's activities or activities of 
the kind carried on by the limited partnership binds the limited partnership, unless the general 
partner did not have authority to act for the limited partnership in the particular matter and the 
person with which the general partner was dealing knew, had received a notification or had notice 
pursuant to Subsection D of Section 103 [54-2A-103 NMSA 1978] of the Uniform Revised Limited 
Partnership Act that the general partner lacked authority. 

B. An act of a general partner that is not apparently for carrying on in the ordinary course the 
limited partnership's activities or activities of the kind carried on by the limited partnership binds 
the limited partnership only if the act. was actually authorized by all the other partners. 


Effective dates. — Laws 2007, ch. 129, § 1208 made 
the section effective January 1, 2008. 


History: Laws 2007, ch. 129, § 402. 


54-2A-403. Limited partnership liable for general partner's actionable 
conduct. 


A.. Alimited partnership is liable for loss or injury caused to a person, or for a penalty incurred, 
as a result of a wrongful act or omission, or other actionable conduct, of a general partner acting 
in the ordinary course of activities of the limited partnership or with authority of the limited part- 
nership. 

B._ If, in the course of the limited partnership's activities or while acting with authority of the 
limited partnership, a general partner receives or causes the limited partnership to receive money 
or property of a person not a partner, and the money or property is misapplied by a general part- 
ner, the limited partnership is liable for the loss. 


History: Laws 2007, ch. 129, § 408. Effective dates. — Laws 2007, ch. 129, § 1208 made 


the section effective January 1, 2008. 


54-2A-404, General partner's liability. 


A. Except as otherwise provided in Subsections B and C of this section, all general partners are 
lable jointly and severally for all obligations of the limited partnership unless otherwise agreed 
by the claimant or provided by law. 

B. A person that becomes a general partner of an existing limited partnership is not person- 
ally liable for an obligation of a limited partnership incurred before the person became a general 
partner. 

C. An obligation of a limited partnership incurred while the limited partnership is a limited 
liability limited partnership, whether arising in contract, tort or otherwise is solely the obligation 
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of the limited partnership. A general partner is not personally liable, directly or indirectly, by way 
of contribution or otherwise, for such an obligation solely by reason of being or acting as a general 
partner. This subsection applies despite anything inconsistent in the partnership agreement that 
existed immediately before the consent required to become a limited liability limited partnership 
pursuant to Paragraph (2) of Subsection B of Section 406 [54-2A-406 NMSA 1978] of the Uniform 
Revised Limited Partnership Act. | 


History: Laws 2007, ch. 129, § 404. Effective dates. — Laws 2007, ch. 129, § 1208 made 
; the section effective January 1, 2008. 


54-2A-405. Actions by and against partnership and partners. 


A. To the extent not inconsistent with Section 404 [54-2A-404 NMSA 1978] of the Uniform 
Revised Limited Partnership Act, a general partner may be joined in an action against the limited 
partnership or named in a separate action. 

B. Ajudgment against a limited partnership is not by itself a judgment against:a general part- 
ner. A judgment against a limited partnership shall not be satisfied from a general partner's assets 
unless there is also a judgment against the general partner. 

C. A judgment creditor of a general partner shall not levy execution against the assets of the 
general partner to satisfy a judgment based on a claim against the limited partnership, unless the 
partner is personally liable for the claim pursuant to Section 404 of the Uniform Revised Limited 
Partnership Act and: 

(1) ajudgment based on the same claim has been obtained against the limited partnership 
and a writ of execution on the judgment has been returned unsatisfied in whole or in part; 

(2) the limited partnership is a debtor in bankruptcy; 

(3) the general partner has agreed that the creditor need not exhaust limited partnership 
assets; 

(4) acourt grants permission to the judgment eéditor to levy execution against the as- 
sets of a general partner based on a finding that limited partnership assets subject to execution 
are clearly insufficient to satisfy the judgment, that exhaustion of limited partnership assets is 
excessively burdensome or that the grant of permission is an appropriate exercise of the court's 
equitable powers; or 

(5) liability is imposed on the general partner by law or contract independent of the exis- 
tence of the limited partnership. 


History: Laws 2007, ch. 129, § 405. Effective dates. — Laws 2007, ch, 129, § 1208 made 
the section effective January 1, 2008. 


54-2A-406. Management rights of general partner. 


A. Each general partner has equal rights in the management and conduct of the limited 
partnership's activities. Except as expressly provided in the Uniform Revised Limited Partner- 
ship Act, any matter relating to the activities of the limited partnership may be exclusively 
decided by the general partner or, if there is more than one general partner, by a majority of the 
general partners. 

B. The consent of each partner is necessary to: 

(1), amend the partnership agreement; and 

(2) sell, lease, exchange or otherwise dispose of all, or substantially all, of the limited part- 
nership's property, with or without the goodwill, other than in the usual and regular course of the 
limited partnership's activities. 

C.. A limited partnership shall reimburse a general pantner for payments made and indemnify 
a general partner for liabilities incurred by the general partner in the ordinary course of the ac- 
tivities of the partnership or for the preservation of its activities or property. 

D. A limited partnership shall reimburse a general partner for an advance to the limited part- 
nership beyond the amount of capital the general partner agreed to contribute. 
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E. A payment or advance made by a general partner that gives rise to an obligation of the 
limited partnership pursuant to Subsection C or D of this section constitutes a loan to the limited 
partnership, which accrues interest from the date of the payment or advance. 

-F.. Ageneral partner is not entitled to remuneration for services J hii for the partnership. 


History: Laws 2007, ch. 129, § 406. Effective dates. — Bie 2007, ch. 129, § 1208. made 
the section effective January 1, 2008. 


54-2A-407. Right of general partner and former general partner to 
information. 


A. A general partner, without having any particular purpose for seeking the information, may 
inspect and copy during regular business hours: 

(1) in the limited partnership's designated office, required information; and 

(2) at areasonable location specified by the limited partnership, any other records main- 
tained by the limited: partnership regarding the limited partnership's activities and financial con- 
dition. 

B. Each general partner and the limited Departs Ate shall fornish toa general partner: 

(1) without demand, any information concerning the limited partnership's activities and 
activities reasonably required for the proper exercise of the general partner's rights and duties 
pursuant to the partnership agreement or the Uniform Revised Limited Partnership Act; and 

(2) on demand, any other information concerning the limited partnership's activities, ex- 
cept to the extent the demand or the information demanded is unreasonable or otherwise im- 
proper under the circumstances. 

C. Subject to Subsection E of this section, on ten days' fanaa made in a record vedSived by 
the limited partnership, a person dissociated as a general partner may have access to the informa- 
tion and records described in Subsection A of this section at the location specified in aes A 
of this section if: 

(1) the information or es ay to the period during which the person was a sits 
partner; 

(2) the person seeks the information or record in good faith; and 

(3) the person satisfies the requirements imposed on a limited partner by Gisbisd GOS B of 
Section 304 [54-2A-304 NMSA 1978] of the Uniform Revised Limited Partnership Act. 

D. The limited partnership shall respond to a demand made pursuant to Subsection C of this 
section in the same manner as provided i in 1 Subsection C of Section 304 of the eae Revised 
Limited Partnership Act. 

E. Ifa general partner dies, Section 704 [54-2A-704 NMSA 1978] of the Uniform Revised Lim- 
ited Partnership Act applies. 

F. The limited partnership may impose reasonable restrictions on the use of information pur- 
suant to this section. In any dispute concerning the reasonableness of a restriction pursuant to 
this subsection, the limited partnership has the burden of proving reasonableness: 

G. A limited partnership may charge a person dissociated as a general partner that makes a 
demand pursuant to this section reasonable costs of copying; limited to the costs of labor and ma- 
terial. 

H. A general partner or person dissociated as a general partner may exercise the rightbate pur- 
suant to this section through an attorney or other agent. Any restriction imposed pursuant to 
Subsection F of this section or by the partnership agreement applies both to the attorney or other 
agent and to the general partner or person dissociated as a general partner. 

I. The rights pursuant to this section do not extend to a person as transferee, but the rights 
pursuant to Subsection C of this section of a person dissociated as a general partner may be exer- 
cised by the legal representative of an individual who dissociated as a general partner pursuant 
to Paragraph (2) or (3) of Subsection G of Section 603 [54- 2A-603 NMSA ie of the Bieitoms 
Revised Limited Partnership Act. 
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History: Laws 2007, ch. 129, § 407. Effective dates. — Laws 2007, ch. 129, § 1208 made 
the section effective January 1, 2008. 


54- 2A-408. General standards of general partner's ebrduce 


A. The only fiduciary duties that a general partner has to the limited partnershig: and the 
other partners are the duties of loyalty and care pursuant to Subsections B and C of this section. 

B, A general partner's duty of loyalty to the limited partnership and the other partners is lim- 
ited to the following: 

(1) to account to the limited partnership and hold as trustee for it any property, profit or 
benefit derived by the general partner in the conduct and winding up of the limited partnership's 
activities or derived from a use by the general partner of limited partnership property, including 
the appropriation of a limited partnership opportunity; 

; (2) to refrain from dealing with the limited partnership in the conduct or winding up of 
the limited partnership's activities as or on behalf of a party having an interest adverse to the 
limited partnership; and 

(3) torefrain from competing with the limited partnership in the conduct or winding up of 
the limited partnership's activities. 

C. A general partner's duty of care to the limited partnership and the other partners in 
the conduct and winding up of the limited partnership's activities is limited to refraining from 
engaging in grossly negligent or reckless conduct, intentional mnlacon duet or a knowing viola- 
tion of law. 

D. A general partner shall discharge the duties to the nano and the other partners pur- 
suant to the Uniform Revised Limited Partnership Act or pursuant to the partnership agreement 
and exercise any rights consistently with the obligation of good faith and fair dealing. 

EK. A general partner does not violate a duty or obligation pursuant to the Uniform Revised 
Limited Partnership Act or pursuant to the partnership agreement merely because the general 
partner's conduct furthers the general partner's own interest. 


History: Laws 2007, ch. 129, § 408. Effective dates. — Laws 2007, ch. 129, § 1208 made 
the section effective January 1, 2008. 


ARTICLE 5 
Contributions and Distributions 


54-2A-501. Form of contribution. 


A contribution of a partner may consist of tangible or intangible property or other benefit to the 
limited partnership, including money, services performed, promissory notes, other agreements to 
contribute cash or property and contracts for services to be performed. 


History: Laws 2007, ch. 129, § 501. Effective dates. — Laws 2007, ch. 129, §:1208 made 
the section effective January 1, 2008, 


54-2A-502. Liability for contribution. 


A. A partner's obligation to contribute money or other property or other benefit to, or to per- 
form services for, a limited partnership is not excused by the partner's death, disability or other 
inability to perform personally. 

B. Ifa partner does not make a promised nonmonetary contribution, the partner is obligated 
at the option of the limited partnership to contribute money equal to that portion of the value, as 
stated in the required information, of the stated contribution that has not been made. 

C. The obligation of a partner to make a contribution or return money or other property paid 
or distributed in violation of the Uniform Revised Limited Partnership Act may be compromised 
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only by consent of all partners. A creditor of a limited partnership that extends credit or otherwise 
acts in reliance on an obligation described in Subsection A of this section, without notice of any 
compromise pursuant to this subsection, may enforce the original obligation. 


History: Laws 2007, ch. 129, § 502. | Effective dates. — Laws 2007, ch. 129, § 1208 made 
the section effective January 1,2008. 
54-2A-503. Sharing of distributions. 


A distribution by a limited partnership must be shared among the partners on the basis of the 
value, as stated in the required records when the limited partnership decides to make the distribu- 
tion, of the contributions the limited partnership has received from each partner. 


History: Laws 2007, ch.'129, § 503. Effective dates. — Laws 2007, ch. 129, § 1208 made 
the section effective January 1, 2008. 


54-2A-504. Interim distributions. 


A partner does not have a right to any distribution before the dissolution and winding up of the 
limited partnership unless the limited partnership decides to make an interim distribution. 


History: Laws 2007, ch. 129, § 504. Effective dates. — Laws 2007, ch. 129, § 1208 made 
the section effective January 1, 2008. 
54-2A-505. No distribution on account of dissociation. 


A person does not have a right to receive a distribution on account of dissociation. 


History: Laws 2007, ch. 129, § 505. Effective dates. — Laws 2007, ch. 129, § 1208 made 
the section effective January 1, 2008. 


54-2A-506. Distribution in kind. 


A partner does not have a right to demand or receive any distribution from a limited partnership in 
any form other than cash. Subject to Subsection B of Section 809 [54-2A-809 NMSA 1978] of the Uni- 
form Revised Limited Partnership Act, a limited partnership may distribute an asset in kind to the 
extent each partner receives a percentage of the asset equal to the partner's share of distributions. 


History: Laws 2007, ch. 129, § 506. Effective dates. — Laws 2007, ch. 129, § 1208 made 
the section effective January 1, 2008. 


54-2A-507. Right to distribution. 


When a partner or transferee becomes entitled to receive a distribution, the partner or trans- 
feree has the status of, and is entitled to all remedies available to, a creditor of the limited part- 
nership with respect to the distribution. However, the limited partnership's obligation to make a 
distribution is subject to offset for any amount owed to the limited partnership by the partner or 
dissociated partner on whose account the distribution is made. 


History: Laws 2007, ch. 129, § 507. ' Effective dates, — Laws 2007, ch. 129, § 1208 made 
__ the section effective January 1, 2008. 


dav Ai 0Sebimitatiaristonalistaiireiiel 


A. Alimited partnership may not make a distribution in violation of the partnership agreement. 
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B. A limited partnership may not make a distribution if after the distribution: 

(1) the limited partnership would not: be able to pay its debts as they become due in the 
ordinary course of the limited partnership's activities; or 

(2) the limited partnership's total assets would be less than the sum of its total liabilities 
plus the amount that would be needed, if the limited partnership were to be dissolved, wound up 
and terminated at the time of the distribution, to satisfy the preferential rights upon dissolution, 
winding up and termination of partners whose preferential rights are superior to those of persons 
receiving the distribution. 

C. A limited partnership may base a determination that a distribution is not prohibited pur- 
suant to Subsection B of this section on financial statements prepared on the basis of accounting 
practices and principles that are reasonable in the circumstances or on a fair valuation or other 
method that is reasonable in the circumstances. 

D. Except as otherwise provided in Subsection G of this section, the effect of a distribution 
pursuant to Subsection B of this section is measured: 

(1) .in the case of distribution by purchase, redemption or other acquisition of a transfer- 
able interest in the limited partnership, as of the date money or other property is transferred or 
debt incurred by the limited partnership; and 

(2) in all other cases, as of the date: 

(a) the distribution is authorized, if the payment occurs within one hundred twenty 
days after that date; or 

(b) the payment is made, if payment occurs more than one hundred twenty days after 
the distribution is authorized. 

E.. Alimited partnership's indebtedness to a partner incurred by reason of a distribution made 
in accordance with this section is at parity with the limited partnership's indebtedness to its gen- 
eral, unsecured creditors. 

F, A limited partnership's indebtedness, including indebtedness issued in connection with or 
as part of a distribution, is not considered a liability for purposes of Subsection B of this section if 
the terms of the indebtedness provide that payment of principal and interest are made only to the 
extent that a distribution could then be made.to partners pursuant to this section. 

G. Ifindebtedness is issued as a distribution, each payment of principal or interest on the in- 
debtedness is treated as a distribution, the effect of which is measured on the date the payment is 
made. 


History: Laws 2007, ch. 129, § 508. Effective dates. — Laws 2007, ch. 129, § 1208 made 
the section effective January 1, 2008. 


54-2A-509. Liability for improper distributions. 


A. A general partner that consents to a distribution made in violation of Section 508 [54-2A- 
508 NMSA 1978] of the Uniform Revised Limited Partnership Act is personally liable to the lim- 
ited partnership for the amount of the distribution that exceeds the amount that could have been 
distributed without the violation if it is established that in consenting to the distribution, the 
general partner failed to comply with Section 408 [54-2A-408 NMSA 1978] of the Uniform Revised 
Limited Partnership Act... - 

B. A partner or. transferee that received a distribution knowing that the distribution to that 
partner or transferee was made in violation of Section 508 of the Uniform Revised Limited Part- 
nership Act is personally liable to the limited partnership but only to the extent that the distribu- 
tion received by the partner or transferee exceeded the amount that could have been properly paid 
pursuant to Section 508 of that act. 

C.. A general partner against which an action is commenced pursuant to Subsection A of this 
section may: . 

(1) implead in the action any other person that is liable pursuant to Subsection A of this 
section and compel contribution.from the person; and 
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(2) implead in the action any person that received a distribution in violation of Subsection 
B of this section and compel contribution from the person: in ase amount the person received in 
violation of Subsection B of this section. 
D. An action pursuant to this section is barred if it is not sictertet feeds within two years after 
the distribution. ) 


History: Laws 2007, ch. 129, § 509. « Effective dates. — Laws 2007, ch. 129, § 1208 made 


the section effective January 1, 2008. 
ARTICLE 6 


Dissociation. 


54-2A-601. Dissociation as limited partner. 


A. A person does not have a right to dissociate as a limited partner before the termmation of 
the limited partnership. 
B. A person is dissociated from a limited partnership as a limited partner upon the occurrence 
of any of the following events: 
(1) the limited partnership's having notice of the person's express will to withdraw as a 
limited partner or on a later date specified by the person; 
(2) an event agreed to in the partnership agreement as causing the person's dissociation 
as a limited partner; 
(3) the person's expulsion as a limited partner pursuant to the partnership agreement; 
(4) the person's expulsion as a limited partner by the unanimous consent UF the other 
partners if: 

(a) itis unlawful to carry on the limited partnership's activities with the person asa 
limited partner; 

(b) there has been a transfer of all of the person's transferable interest in the limited 
partnership, other than a transfer for security purposes, or a court order atid deed the person's 
interest, which has not been foreclosed; 

(c) the person is a corporation and, within ninety days after the limited partnership 
notifies the person that it will be expelled as a limited partner because it has filed a certificate 
of dissolution or the equivalent, its charter has been revoked, or its right to conduct business has 
been suspended by the jurisdiction of its incorporation, there is no revocation of the certificate of 
dissolution or no reinstatement of its charter or its right to conduct business; or 

(d) the person is a limited liability company or ames that has been dissolved 
and whose business is being wound up; 

(5) on application by the limited partnership, the person's anes asa limited aerial 
by judicial order because: 

(a) the person engaged in wrongful conduct that ,avictael) and materially affected 
the limited partnership's activities; 

(b) the person willfully or persistently datniiitted a material breach of the partner- 
ship agreement or of the obligation of good faith and fair dealing pursuant to Subsection B of See- 
tion 305 [54-2A-305 NMSA 1978] of the Uniform Revised Limited Partnership Act; or oe 

(c) the person engaged in conduct relating to the limited partnership's activities 
that makes it not reasonably practicable to carry on the activities with the person as limited 
partner; 

(6) in the case of a person who is an individual, the person's death; 

(7) in the case of a person that is a trust or is acting as a limited partnér by virtue of being 
a trustee of a trust, distribution of the trust's entire transferable interest in the limited partner- 
ship, but not merely by reason of the substitution of a successor trustee; 

(8) in the case of a person that is an estate or is acting as a limited partner by virtue of be- 
ing a personal representative of an estate, distribution of the estate's entire transferable interest 
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in the limited partnership, but not merely by reason of the substitution of a successor personal 
representative; 
(9) termination of a limited partner that is not an individual, partnership, limited liability 
company, corporation, trust or estate; or 
(10) the limited partnership's participation in a conversion or merger pursuant to Article 
11 [54-2A-1101 NMSA 1978] of the Uniform Revised Limited Partnership Act, if the limited part- 
nership: 
(a) is not the converted or surviving entity; or 
(b) is the converted or surviving entity but, as a result of the conversion or merger, 
the person ceases to be a limited partner. | 


History: Laws 2007, ch. 129, § 601. Effective dates. — Laws 2007, ch. 129, § 1208 made 
the section effective January 1, 2008. 


54-2A-602. Effect of dissociation as limited partner. 


A. Upon a person's dissociation as a limited partner: 

(1) \ subject to Section 704 [54-2A-704 NMSA 1978] of the Uniform Revised Limited Part- 
nership Act, the person does not have further rights as a limited partner; 

(2). the person's obligation of good faith and fair dealing as a limited partner pursuant to 
Subsection B of Section 305 [54-2A-305 NMSA 1978] of the Uniform Revised Limited Partnership 
Act continues only as to matters arising and events occurring before the dissociation; and 

(3) subject to Section 704 [54-2A-704 NMSA 1978] and Article 11 [54-2A-1101 NMSA 
1978] of the Uniform Revised Limited Partnership Act, any transferable interest owned by the 
person in the person's capacity as a limited partner immediately before sie av is owned by 
the person as a mere transferee. 

B. A person's dissociation as a limited partner does not of itself discharge the person from any 
obligation to the limited partnership or the other partners that the person incurred while a lim- 
ited partner. 


History: Laws 2007, ch. 129,.§ 602. Effective dates. — Laws 2007, ch. 129, § 1208 made 
the section effective January 1, 2008. 


54-2A-603. Dissociation as general partner. 


A person is dissociated from a limited ee as a general partner upon the occurrence of 
any of the following events: 

A. the limited partnership's having notice of the person's express will to withdraw as a Boneral 
partner or on a later date specified by the person; 

B. an event agreed to in the partnership agreement as causing the person's dissociation as a 
general partner; 

C. the person's expulsion as a general partner pursuant to the partnership agreement; 

D. the person's expulsion as a general partner by the unanimous consent of the other partners 
if: 

(1) it is unlawful to carry on the limited partnership's activities with the person as a gen- 
eral partner; 

(2) there has been a transfer of all or substantially all of the person's transferable interest 
in the limited partnership, other than a transfer for security purposes, or a court order charging 
the person's interest, which has not been foreclosed; 

(3) the person is a corporation and, within ninety days after the liniited partnership no- 
tifies the person that it will be expelled as a general partner because it has filed a certificate of 
dissolution or the equivalent, its charter has' been revoked, or its right to conduct business has 
been suspended by the jurisdiction of its incorporation, there is no revocation of the certificate of 
dissolution or no reinstatement of its charter or its right to conduct business; or 
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(4) the person is a limited liability company or partnership that has been dissolved and 
whose business is being wound up; 

E. on application by the limited partnership, the person's expulsion as a general partner by 
judicial determination because: 

(1) the person engaged in wrongful conduct that adversely and inater ibs affected the 
limited partnership activities; 

(2) the person willfully or persistently committed a material breach of the partnership 
agreement or of a duty owed to the partnership or the other partners pursuant to Section 408 [54- 
2A-408 NMSA 1978] of the Uniform Revised Limited Partnership Act; or 

(8) the person engaged in conduct relating to the limited partnership's activities that 
makes it not reasonably practicable to carry on the activities of the Ba partnership with the 
person as a general partner; 

F, the person's: 

(1) becoming a debtor in bankruptcy; 

(2) execution of an assignment for the benefit of creditors; 

(8) seeking, consenting to or acquiescing in the aPPOMLMent of a trustee, receiver or liqui- 
dator of the person or of all or substantially all of the person's property; or 

(4) failure, within ninety days after the appointment, to-have vacated or stayed the ap- 
pointment of a trustee, receiver or liquidator of the general partner or of all or substantially all 
of the person's property obtained without the person's consent or acquiescence, or failing within 
ninety days after the expiration of a stay to have the appointment vacated; 

G. in the case of a person who is an individual: 

(1) the person's death; 

(2) the appointment of a guardian or general conservator for the person;or ~~, 

(3) ajudicial determination that the person has otherwise become incapable of performing 
the person's duties as a general partner pursuant to the partnership agreement; 

H. in the case of a person that is a trust or is acting as.a general partner by virtue of being a 
trustee of a trust; distribution of the trust's entire transferable interest in the limited partnership, 
but not merely by reason of the substitution of a successor trustee; 

I. in the case of a person that is an estate or is acting as a general partner by virtue of being 
a personal representative of an estate, distribution of the estate's entire transferable interest in 
the limited partnership, but not merely by reason of the substitution of a successor personal rep- 
resentative; 

J. termination of a general partner that is not an individual, partnership, limited liability com- 
pany, corporation, trust or estate; or 

K. the limited partnership's participation in a conversion or merger pursuant to Article 11 [54- 
2A-1101 NMSA 1978] of the Uniform Revised Limited Partnership Act, if the limited partnership: 

(1) isnot the converted or surviving entity; or 

(2) is the converted or surviving entity but, as a result of the conversion or merger, the 
person ceases to be a general partner. 


History: Laws 2007, ch, 129, § 603. Effective dates. — Laws 2007, ch, 129, § 1208 made 
the section effective January 1, 2008, 


54-2A-604. Person's power to dissociate as general partner; wrongful 
dissociation. 


A. A person has the power to dissociate as a general partner at. any time, rightfully or wrong- 
fully, by express will pursuant to Subsection A of Section 603 [54-2A-603 NMSA wate) of the Uni- 
form Revised Limited Partnership Act. 

B. A person's dissociation as a general partner i is weankstitl only if: 

(1) itis in breach ofan express provision of the partnership agreement; or 
(2) it occurs before the termination of the limited partnership, and: 
(a) the person withdraws as a general partner by express will; 
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(b) the person is expelled as a general partner by judicial determination pursuant to 
Subsection E of Section 603 of the Uniform Revised Limited Partnership Act; 

(c) the person is dissociated as a general partner: by becoming a debtor in bankruptcy; or 

(d). in the case of a:person that is not an individual, trust other than a business trust, 
or estate, the person is expelled or IM dapakimms OA SOCRA as a general partner because it willfully 
dissolved or terminated. Wis: 

C.. Aperson that wrongfully phateltardin asa yee ne Np is liable to the limited partnership 
and, subject to Section 1001 [54-2A-1001 NMSA 1978} of the Uniform Revised: Limited: Partner- 
ship Act, to the other partners for damages caused by the dissociation. The liability is in addition 
to any other obligation of the general partner to the limited partnership or to the other partners. 


History: Laws 2007, ch. 129, § 604. Effective dates. — Laws 2007, ch. 129, § 1208 made 
the section effective January 1, 2008. 


54-2A-605. Effect of dissociation as general partner. 


A. Upon a person's dissociation as a general partner: |. 

(1) the person's right to participate as a general partner in the management and conduct 
of the partnership's activities terminates; 

(2) the person's duty of loyalty as a general partner pursuant to Paragraph (3) of Subsec- 
tion B, of Section 408 [54-2A-408 NMSA 1978] of the Uniform Revised Limited Partnership Act 
terminates; 

. (3). the person's duty of loyalty as a general wee pursuant to Paragraphs (1) and (2) 
of Subsection B of Section 408 of the Uniform Revised Limited Partnership Act and duty of care 
pursuant to Subsection C of Section 408 of the Uniform Revised Limited Partnership Act continue 
only with regard to matters arising and events occurring before the person's dissociation as a gen- 
eral partner; 

(4) the person may sign and deliver to the secretary of state for filing a statement.of dis- 
sociation pertaining to the person and, at the request of the limited partnership, shall sign an 
amendment to the certificate of limited partnership that states that, the person has dissociated; 
and 

(5). subject to Section 704 [54-2A-704, NMSA. 1978] and Article 11 [54-2A-1101 NMSA 
1978] of the Uniform Revised Limited Partnership Act, any transferable interest owned by the 
person immediately before dissociation in the person's capacity as a general partner is owned by 
the person as a mere transferee. 

B. A person's dissociation as a general partner does not of itself stances the person from any 
obligation to the limited partnership or the other partners that the person incurred while a gen- 
eral partner. 


History: Laws 2007, ch. 129, § 605. Effective dates. — Laws 2007, ch. 129, § 1208 made 
the section effective January 1, 2008. 


54-2A-606. Power to bind and liability to limited partnership before 
dissolution of partnership of person dissociated as general 
partner. 


A. After a person is dissociated as a general partner and before the limited partnership is dis- 
solved, converted pursuant to Article 11 [54-2A-1101 NMSA 1978] of the Uniform Revised Limited 
Partnership Act or merged out of existence pursuant to Article qt of that act, the limited partner- 
ship is bound by an act of the person only if: 

(1) the act would have bound the limited partnership pursuant to Section 402 [54-2A-402 
NMSA 1978] of the Uniform Revised Limited Partnership Act before the dissociation; and 
(2) atthe time the other party enters into the transaction: 
(a) less than two years has passed since the dissociation; and 
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(b): the other party does not have notice of the dissociation and reasonably believes 
that the person is a general partner. 
B. Ifa limited:partnership is bound pursuant to Snkedetats A of this section; the person dis- 
sociated as a general partner that caused the limited partnership to be bound is liable: 
(1) to the limited partnership for any damage caused to the limited ge cdi arising 
from the obligation incurred pursuant to Subsection A of this section; and 
(2) ifa general partner or another person dissociated as a general'partner is liable for the 
obligation; to the general partner or other person for any damage caused to the general partner or 
other person arising from the liability. 


History: Laws 2007, ch. 129, § 606. Effective dates. — Laws 2007, ch. 129, § 1208 made 
' the section effective January 1, 2008, 


54-2A-607. Liability to other persons of person dissociated as general 
partner. 


A. A person's dissociation as a general partner does not of itself discharge the person's liabil- 
ity as a general partner for an obligation of the limited partnership incurred before dissociation. 
Except as otherwise provided in Subsections B and C of this section, the person is not liable for a 
limited partnership's obligation incurred after dissociation. 

B. A person whose dissociation as a general partner resulted in a dissolution and winding up 
of the limited partnership's activities is liable to the same extent as a general partner pursuant to 
Section 404 [54-2A-404 NMSA 1978] of the Uniform Revised Limited Partnership Act on an obli- 
gation incurred by the limited partnership pursuant to Section 804 [54-2A-804 NMSA 1978] of the 
Uniform Revised Limited Partnership Act. 

C. A person that has dissociated as a general partner but whose dissociation did not result in a 
dissolution and winding up of the limited partnership's activities is liable on a transaction entered 
into by the limited partnership after the dissociation only if: 

(1) a general partner would be liable on the transaction; and 
(2) at the time the other party enters into the transaction: 
(a) less than two years has passed since the dissociation; and 
(b) the other party does not have notice of the dissociation and reasonably believes 
that the person is a general partner. 

D. By agreement with a creditor of a limited partnership and the limited partnership, a per- 
son dissociated as a general partner may be ees from liability for an obligation of the limited 
partnership. 

EK. A person dissociated as a general partner is released from liability for an obligation of the 
limited partnership if the limited partnership s creditor, with notice of the person's dissociation as 
a general partner but without the person's consent, agrees to a material alteration in the nature 
or time of payment of the obligation. 


History: Laws 2007, ch. 129, § 607. Effective dates. — Laws 2007, ch. 129, § 1208 made 
' the section effective January 1, 2008, 


ARTICLE 7 
Transferable Interests and Rights of 
Transferees and Creditors 


54-2A-701. Partner's transferable interest. 


The only interest of a partner that is transferable is the partner's transferable interest. A trans- 
ferable interest is personal property. 
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History: Laws 2007, ch. 129, § 701. Effective dates. — Laws 2007, ch. 129, § 1208 made 
2 ated the section effective January 1, 2008, 


54-2A-702. Transfer of partner's transferable interest. 


A. A transfer, in whole or in part, of a partner's transferable interest: 

(1) is permissible; 

(2) does not by itself cause the partner's dissociation or a dissolution and winding up of the 
limited partnership's activities; and 

(3) does not, as against the other partners or the limited partnership, entitle the trans- 
feree to participate in the management or conduct of the limited partnership's activities, to require 
access to information concerning the limited partnership's transactions, except as otherwise pro- 
vided in Subsection C of this section, or to inspect or copy the required information or the limited 
partnership's other records. 

B. A transferee has a right to receive, in accordance with the transfer: 

(1) distributions to which the transferor would otherwise be entitled; and 
(2) upon the dissolution and winding up of the limited partnership's activities, the net 
amount otherwise distributable to the transferor. 

C. Inadissolution and winding up, a transferee is entitled to an account of the limited partner- 
ship's transactions only from the date of dissolution. 

D. Upon transfer, the transferor retains the rights of a partner other than the interest in dis- 
tributions transferred and retains all duties and obligations of a partner. 

EK. A limited partnership need not give effect to a transferee's rights pursuant to this section 
until the limited partnership has notice of the transfer. 

_F. A transfer of a partner's transferable interest in the limited partnership in violation of a 
restriction on transfer contained in the partnership agreement is ineffective as to a person having 
notice of the restriction at the time of transfer. 

G. A transferee that becomes a partner with respect to a transferable interest is liable for the 
transferor's obligations pursuant to Sections 502 [54-2A-502 NMSA 1978] and 509 [54-2A-509 
NMSA 1978] of the Uniform Revised Limited Partnership Act. However, the transferee is not obli- 
gated for liabilities unknown to the transferee at the time the transferee became a partner. 


History: Laws 2007, ch. 129, § 702. Effective dates. — Laws 2007, ch. 129, § 1208 made 
‘Cross references. — For the definition of "transfer", the section effective January 1, 2008, 
see 54-2A-102 NMSA 1978. 


54-2A-703. Rights of creditor of partner or transferee. 


A. On application to a court of competent jurisdiction by any judgment creditor of a partner or 
transferee, the court may charge the transferable interest of the judgment debtor with payment 
of the unsatisfied amount of the judgment with interest, To the extent so charged, the judgment 
creditor has only the rights of a transferee. The court may appoint a receiver of the share of the 
distributions due or to become due to the judgment debtor in respect of the partnership and make 
all other orders, directions, accounts and inquiries the judgment debtor might have made or that 
the circumstances of the case may require to give effect to the charging order. 

B. A charging order constitutes a lien on the judgment debtor's transferable interest. The court 
may order a foreclosure upon the interest subject to the charging order at any time. The purchaser 
at the foreclosure sale has the rights of a transferee. 

C. At any time before foreclosure, an interest charged may be redeemed: 

(1) by the judgment debtor; 

(2) with property other than limited partnership property, by one or more of the other 
partners; or . | 

(3) with limited partnership property, by the limited partnership with the consent of all 
partners whose interests are not so charged. 
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»D. The Uniform Revised Limited Partnership Act does not deprive any partner or transferee of 

the benefit of any exemption laws applicable to the partner's or transferee's transferable interest. 

EK. This section provides the exclusive remedy by which a judgment creditor of a partner or 
transferee may satisfy a judgment out of the judgment debtor's transferable interest. 


History: Laws 2007, ch. 129, § 7038. Effective dates. — Laws 2007, ch. 129, § 1208 made 
the section effective January 1, 2008. 


54-2A-704. Power of estate of deceased partner. 


Ifa partner dies, the deceased partner's. personal representative or other legal representative 
may exercise the rights of a transferee as provided in Section 702 [54-2A-702 NMSA 1978]:of the 
Uniform Revised Limited Partnership Act and, for the purposes of settling the estate, may exercise 
the rights of a current limited partner pursuant to Section 304 [54-2A-304 NMSA 1978] of the 
Uniform Revised Limited Partnership Act. 


History: Laws 2007, ch, 129, § 704. Effective dates. — Laws 2007, ch. 129, § 1208 made 
the section effective January 1, 2008. 
ARTICLE 8 


Dissolution 


54-2A-801. Nonjudicial dissolution. 


Except as otherwise provided in Section 802 [54-2A-802 NMSA 1978] of the Uniform Revised 
Limited Partnership Act, a limited partnership is dissolved, and its oe must be wound up, 
only upon the occurrence of any of the following: 

A. the happening of an event specified in the partnership agreement; 

B. the consent of all general partners and of limited partners owning a majority of the rights to 
receive distributions as limited partners at the time the consent is to be effective; 

C. after the dissociation of a person as a general partner: 

(1) if the limited partnership has at least one remaining general partner, the consent to 
dissolve the limited partnership given within ninety days after the dissociation by partners own- 
ing a majority of the rights to receive distributions as partners at the time the consent is to be 
effective; or 

(2) if the limited partnership does not have a remaining general partner, the passage of 
ninety days after the dissociation, unless before'the end of the period: 

(a) consent to continue the activities of the limited partnership and admit at least one 
general partner is given by limited partners owning a majority of the rights to receive distribu- 
tions as limited partners at the time the consent is to be effective; and 

(b). at least one person is admitted as a general partner in accordance with the con- 
sent; or 

D. the passage of ninety days after the dissociation of the limited partnership's last limited part- 
ner, unless before the end of the period. the limited partnership admits at least one limited partner. 


History: Laws 2007, ch. 129, § 801. ag) Effective dates. — Laws 2007, ch. 129, § 1208 made 
; the section effective January 1, 2008. 


54-2A-802. Judicial dissolution. 


On application by a partner, the district court may order dissolution of a limited partnership if 
it is not reasonably practicable to carry on the activities of the limited partnership in conformity 
with the partnership agreement. 
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History: Laws 2007, ch. 129, § 802. Effective dates. — Laws 2007, ch. 129, § 1208 made 
beig _ the section effective January 1, 2008. 


54-2A-803. Winding up. 


A. A limited partnership continues after dissolution only for the purpose of winding up its 
activities. 

B. In winding up its activities, the limited partnership: 

(1) may amend its certificate of limited partnership to state that the limited “acnt oo ie 
is dissolved, preserve the limited partnership business or property as a going concern for a reason- 
able time, prosecute and defend actions and proceedings, whether civil, criminal or administrative, 
transfer the limited partnership's property, settle disputes by mediation or arbitration, file a state- 
ment of termination as provided in Section 203 [54-2A-203 NMSA 1978] of the Uniform Revised 
Limited Partnership Act and perform other necessary acts; and 

(2) shall discharge the limited partnership's liabilities, settle and close the limited part- 
nership's activities and marshal and distribute the assets of the partnership. 

C. Ifa dissolved limited partnership does not have a general partner, a person to wind up the 
dissolved limited partnership's activities may be appointed by the consent of limited partners 
owning a majority of the rights to receive distributions as limited partners at the time the consent 
is to be effective. A person appointed pursuant to this subsection: 

(1) has the powers of a general partner pursuant to Section 804 [54-2A-804 NMSA 1978] 
of the Uniform Revised Limited Partnership Act; and 

(2) shall promptly amend the certificate of limited partnership to state: 

(a) that the limited partnership does not have a general partner; 

(b) the name of the person that has been appointed to wind up the limited partner- 
ship; and . . 

(c) the street and mailing address of the person. 

D. On the application of any partner, the district court may order judicial supervision of the 
winding up, including the appointment of a person to wind up the dissolved limited partnership's 
activities, if: . 

(1) a limited partnership does not have a general partner and within a reasonable time 
following the dissolution no person has been appointed pursuant to Subsection C of this section; or 

(2) the applicant establishes other good cause. 


History: Laws 2007, ch. 129, § 803.» Effective dates. — Laws 2007, ch. 129, § 1208 made 
the section effective January 1, 2008. 


54-2A-804. Power of general partner and person dissociated as general 
partner to bind partnership after dissolution. 


A. A limited partnership is bound by a general partner's act after dissolution that: 
(1). is appropriate for winding up the limited partnership's activities; or 
(2) would have bound the limited partnership pursuant to Section 402 [54-2A-402 NMSA 
1978] of the Uniform Revised Limited Partnership Act before dissolution, if, at the time the other 
party enters into the transaction, the other party does not have notice of the dissolution. 
B. A person dissociated as a general partner binds a limited partnership through an act occur- 
ring after dissolution if: 
(1) at the time the other party enters into the transaction: 
(a) less than two years has passed since the dissociation; and 
(b) the other party does not have notice of the dissociation and reasonably believes 
that the person is a general partner; and 
(2) the act: 
(a). is appropriate for winding up the limited partnership's activities; or 
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(b) would have bound the limited partnership pursuant to Section 402 of the Uniform 
Revised Limited Partnership Act before dissolution and at the time the other party enters into the 
transaction the other party does not have notice of the dissolution. 


History: Laws 2007, ch. 129, § 804. Effective dates. — Laws 2007, ch. 129, 8 1208 made 
the section effective January 1, 2008, 


54-2A-805. Liability after dissolution of general partner and person 
dissociated as general partner to limited partnership, | 
other general partners and persons dissociated as general 
partner. 


A. Ifa general partner having knowledge of the dissolution causes a limited partnership to in- 
cur an obligation pursuant to Subsection A of Section 804 [54-2A-804 NMSA 1978] of the Uniform 
Revised Limited Partnership Act by an act that is not appropriate for winding up the partner- 
ship's activities, the general partner is liable: 

(1) to the limited partnership for any damage caused to the limited partnership arising 
from the obligation; and 

(2) if another general partner or a person dissociated as a general partner i is liable for the 
obligation, to that other general partner or person for any damage caused to that other general 
partner or person arising from the liability. 

B. Ifa person dissociated as a general partner causes a limited partnership to incur an obliga- 
tion pursuant to Subsection B of Section 804 of the Uniform Revised Limited Partnership Act, the 
person is liable: 

(1) to the limited partnership for any damage caused to the limited partnership arising 
from the obligation; and 

(2) if general partner or another person dissociated as a general partner is liable for the 
obligation, to the general partner or other person for any damage caused to the general partner or 
other person arising from the liability. 


History: Laws 2007, ch. 129, § 805. Effective dates. — Laws 2007, ch. 129, § 1208 made 
the section effective January 1, 2008. 


54-2A-806. Known claims against dissolved limited partnership. 


A. Adissolved limited partnership may dispose of the known claims against it by following the 
procedure described in Subsection B of this section. 
B. A dissolved limited partnership may notify its known See of the dissolution in a re- 
cord. The notice shall: 
(1) specify the information required to be factual ina dane 
(2) provide a mailing address to which the claim is to be sent; 
(3) state the deadline for receipt of the claim, which shall not be less ee one hundred 
twenty days after the date the notice is received by the claimant; 
(4) state that the claim will be barred if not received by the deadline; and 
(5) unless the limited partnership has been throughout its existence a limited liability lim- 
ited partnership, state that the barring of a claim against the limited partnership will also bar any 
corresponding claim against any general partner or person dissociated as a general partner that 
is based on Section 404 [54-2A-404 NMSA 1978] of the Uniform Revised Limited Partnership Act. 
C. Aclaim against a dissolved limited partnership is barred if the te a of Subsection 
B of this section are met and: 
(1) the claim is not received by the specified deadline; or | 
(2) in the case of a claim that is timely received but rejected by the dissolved fimited pairt- 
nership, the claimant does not commence an action to enforce the'claim against the limited part- 
nership within ninety days after the receipt of the notice of the rejection. 
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D. This section does not apply to a claim based on an event occurring after’the effective date of 
dissolution or a liability that is contingent on that date. 


History: Laws 2007, ch. 129, § 806. _. _,.° , Effective dates. — Laws 2007, ch. 129, § 1208 made 
the section effective January 1, 2008. 


54-2A-807. Other claims against dissolved limited bsp een 


A. A dichakvslt limited Sciatic may publish notice of its dissolution and: heen persons 
having claims against the limited partnership to present them in accordance with the notice. 

B. The notice shall: 

(1) be published at least once in a newspaper of general circulation in the douh ty in which 
the dissolved limited partnership's principal office is located or, if it has none in this state, in the 
county in which the limited partnership's designated office is or was last located; 

(2). describe the information required to be contained in a claim and provide a mailing ad- 
dress to which the claim is to be sent; 

(3) state that a claim against the ied partnership i is barred unless an action to enforce 
the claim is commenced within five years after publication of the notice; and 

(4) unless the limited partnership has been throughout its existence a limited liability 
limited partnership, state that the barring of a claim against the limited partnership will also bar 
any corresponding claim against any general partner or person dissociated as. a general partner 
that is based on Section 404 [54-2A-404 NMSA 1978] of the Uniform Revised Limited Partnership 
Act. 

C. Ifa dissolved limited partnership publishes a notice in accordance with Subsection B of this 
section, the claim of each of the following claimants is barred unless the claimant commences an 
action to enforce the claim against the dissolved limited pase nD within five years after the 
publication date of the notice: 

(1)... a claimant that did not receive notice in a record Laestianis to Section 806 [54-2A-806 
NMSA 1978] of the Uniform Revised Limited Partnership Act; 

(2). a claimant whose claim was timely sent. to the dissolved limited partnership but not 
acted on; and 

(3) -aclaimant whose claim is contingent or based on an event occurring after the effective 
date of dissolution. 

D. Aclaim not barred pursuant to this section may be enforced: ’ 

(1) against the dissolved limited partnership, to the extent of its undistributed assets; 

(2). if the assets have been distributed in liquidation, against-a partner or transferee to the 
extent of that person's proportionate share of the claim or the limited partnership's assets distrib- 
uted to the partner or transferee in liquidation, whichever is less, but a person's total liability for 
all claims pursuant to this paragraph does not exceed the total amount of assets distributed to the 
person as part of the winding up of the dissolved limited partnership; or . 

(3) against any person liable on the claim pursuant to Section 404 of the anak SNES 
Limited Partnership Act. 


History: Laws 2007, ch. 129, § 807. Effective dates. — Laws 2007, ch. 129, § 1208 made 
the section effective January 1, 2008, 


54-2A-808. Liability of general partner and person dissociated as 
general partner when claim against limited partnership 
barred. 


If a claim against a dissolved limited partnership is barred pursuant to Section 806 [54-2A-806 
NMSA 1978] or 807 [54-2A-807:NMSA 1978] of the Uniform Revised Limited Partnership Act, 
any corresponding claim pursuant to Section 404 [54-2A-404 NMSA.1978] of the Uniform Revised 
Limited Partnership Act is also barred. 
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History: Laws 2007, ch. 129, § 808. ' Effective dates. — Laws 2007, ch. 129, § 1208 made 
the section effective January 1, 2008. 


54-2A-809. Disposition of assets; when contributions required. 


A. In winding up a limited partnership's activities, the assets of the limited partnership, includ- 
ing the contributions required by this section, shall be applied to satisfy the limited partnership's 
obligations to creditors, including, to the extent permitted by law, partners that are creditors. 

B. Any surplus remaining after the limited partnership complies with awa ty A of this sec- 
tion shall be paid in cash as a distribution. 

C. Ifa limited partnership's assets are insufficient to satisfy all of its aihiokt cas pursuant to 
Subsection A of this section, with respect to each unsatisfied obligation incurred when the limited 
partnership was not a limited liability limited partnership, the following rules apply: 

(1) each person that was a general partner when the obligation was incurred and that 
has not been released from the obligation pursuant to Section 607 [54-2A-607 NMSA 1978] of 
the Uniform Revised Limited Partnership Act shall contribute to the limited partnership for the 
purpose of enabling the limited partnership to satisfy the obligation. The contribution due from 
each of those persons is in proportion to the right to receive distributions in the capacity of general 
partner in effect for each of those persons when the obligation was incurred; 

(2) if a person does not contribute the full amount required pursuant to Paragraph (1) of 
this subsection with respect to an unsatisfied obligation of the limited partnership, the other per- 
sons required to contribute by Paragraph (1) of this subsection on account of the obligation shall 
contribute the additional amount necessary to discharge the obligation. The additional contribu- 
tion due from each of those other persons is in proportion to the right to receive distributions in 
the capacity of general partner in effect for each of those other persons when the obligation was 
incurred; and 

(3) if a person does not make the additional contribution required by Paragraph (2) of this 
subsection, further additional contributions are determined and due in the same manner as pro- 
vided in that paragraph. 

D. A person that makes an additional contribution pursuant to Paragraph (2) or (3) of Subsec- 
tion C of this section may recover from any person whose failure to contribute pursuant to Para- 
graph (1) or (2) of Subsection C of this section necessitated the additional contribution. A person 
shall not recover pursuant to this subsection more than the amount additionally contributed. A 
person's liability pursuant to this subsection shall not exceed the amount the person failed to con- 
tribute. 

E. The estate of a deceased individual is liable for the person's obligations pursuant to this 
section. 

F. An assignee for the benefit of creditors of a limited partnership or a partner, or a person 
appointed by a court to represent creditors of a limited partnership or a partner, may enforce a 
person's obligation to contribute pursuant to Subsection C of this section. 


History: Laws 2007, ch. 129, § 809. Effective dates, — Laws 2007, ch. 129, § 1208 made 
the section effective January 1, 2008. 


ARTICLE 9 
Foreign Limited Partnerships 


54-2A-901. Governing law. ' 


A. The laws of the state or other jurisdiction under which a foreign limited partnership is 
organized govern relations between the partners of the foreign limited partnership and between 
the partners and the foreign limited partnership and the liability of partners as partners for an 
obligation of the foreign limited partnership. 
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B. A foreign limited partnership may not be denied a certificate of authority by reason of any 
difference between the laws of the jurisdiction under which the foreign limited partnership is or- 
ganized and the laws of this state. 

C. A certificate of authority does not authorize a foreign limited partnership to engage in any 
business or exercise any power that a limited partnership may not engage in or exercise in this 
state. 


History: Laws 2007, ch. 129, § 901. Compiler's notes. — Laws 2009, ch. 181, § 6 amended 
Laws 2007, ch. 129, § 1208 to change the effective date of 
this section from July 1, 2009 to January 1, 2010, 


54-2A-902. Application for certificate of authority. 


A. Before transacting business in New Mexico, a foreign limited partnership must have a cer- 
tificate of authority to transact business in New Mexico. A foreign limited partnership may apply 
for a certificate of authority to transact business in this state by delivering an application to the 
secretary of state for filing. The application must state: 

- (1) the name of the foreign limited partnership and, if the name does not comply with Sec- 
tion 54-2A-108 NMSA 1978, an alternate name adopted pursuant to Subsection A of Section 54- 
2A-905 NMSA 1978; 

(2) the name of the state or other jurisdiction under whose law the foreign limited partner- 
ship is organized; 

(3) any identification number issued to the foreign limited partnership by the foreign of- 
ficial; "foreign official" means the secretary of state or other official having custody of the foreign 
limited partnership's publicly filed records in the state or other jurisdiction under whose law the 
foreign limited partnership is organized; 

(4) the street and mailing address of the foreign limited partnership's principal office and, 
if the laws of the jurisdiction under which the foreign limited partnership is organized require the 
foreign limited partnership to maintain an office in that jurisdiction, the street and mailing ad- 
dress of the required office; 

(5) the name and street and mailing address of the foreign limited partnership's initial 
agent for service of process in this state; 

(6) the name and street and mailing address of each of the foreign limited partnership's 
general partners; and 

(7) whether the foreign limited partnership is a foreign limited liability limited partner- 
ship. 

B. A foreign limited partnership shall deliver with the completed application: 

(1) acertificate of existence or a record of similar import signed by the foreign official; and 

(2) if the foreign official is located outside of the United States of America, a certified copy 
of the limited partnership certificate or a record of similar import showing that it was filed with 
the foreign official. 

C. Acertificate or a certified copy described in Subsection B of this section is a part of the ap- 
plication for all purposes. It shall be revised or corrected as required by Section 54-2A-906 NMSA 
1978. If it does not use the English language and Arabic numbers, it shall be accompanied by a cer- 
tified translation. A certification or a certification of a copy or a translation shall be dated within 
thirty days of its presentation to the secretary of state for filing. A certificate shall state the infor- 
mation listed in Subsection A of Section 54-2A-209 NMSA 1978 or information of similar import. 


History: Laws 2007, ch. 129, § 902; 2009, ch. 181, § 3. The 2009 amendment, effective January 1, 2009, 
Compiler's notes. — Laws 2009, ch. 181, § 6 amended added the first sentence. 

Laws 2007, ch. 129, § 1208 to change the effective date of 

this section from July 1, 2009 to January 1, 2010. 
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54-2A-903. Activities not constituting transacting business. 


A. Activities of a foreign limited partnership that do not constitute transacting Scab in this 
state within the meaning of Article 9 [54-2A-901 NMSA 1978] of the Uniform Revised Limited 
Partnership Act include: 

(1) maintaining, defending and settling an action or proceeding, whether judicial, admin- 
istrative, arbitration or mediation; 

(2) holding meetings of its partners or carrying on any other chat concerning its inter- 
nal affairs; 

(3) maintaining accounts in financial institutions; 

(4) maintaining offices or agencies for the transfer, exchange and registration of the for- 
eign limited partnership's own securities or maintaining trustees or depositories with respect to 
those securities; 

(5) selling through independent contractors; 

(6) soliciting or obtaining orders, whether by mail or‘electronic means or through employ- 
ees or agents or otherwise, if the orders require acceptance outside this state before they become 
contracts; 

(7) creating as borrower or lender or acquiring pitas gpl with or eapitiiont mortgages or 
security interests in real or personal property; 

(8) securing or collecting debts or foreclosing psa or other security interests in prop- 
erty securing the debts and holding, protecting and maintaining property so acquired; 

(9) investing in or acquiring, in transactions outside New Mexico, royalties and other non- 
operating mineral interests; and executing division orders, contracts of sale and other instruments 
incidental to the ownership of such nonoperating mineral interests; 

(10) owning or controlling an interest in a corporation or other entity that transacts busi- 
ness in this state or is organized under the laws of this state; 

(11) being a partner in a partnership, including a limited partnership, a limited liability 
partnership or a limited liability limited partnership, that ansettg business in this state or is 
organized under the laws of this state; 

(12) being a member or a manager of a limited lability company that transacts business 
in this state or is organized under the laws of this state; 

(13) conducting an isolated transaction that is completed within thirty days and is not one 
in the course of similar transactions of a like manner; and 

(14) transacting business in interstate commerce. 

B. For purposes of Article 9 [54-2A-901 NMSA 1978] of the Uniform Revised Limited Partner- 
ship Act, the ownership in this state of income-producing real property or tangible personal prop- 
erty, other than property excluded pursuant to Subsection A of this section, constitutes transacting 
business in this state. 

C. This section does not apply in determining the contacts or activities eet may ‘pubjeet a for- 
eign limited partnership to service of process, taxation or regulation pursuant to apy other law of 
this state. 


History: Laws 2007, ch. 129, § 908. Effective dates. — Laws 2007, ch. 129, § 1208 made 
the section effective July 1, 2007. 


54-2A-904. Filing of certificate of authority. 


Unless the secretary of state determines that an application for a certificate of authority or a 
revised application for a certificate of authority does not comply with the filing requirements of the 
Uniform Revised Limited Partnership Act, the secretary of state, upon payment of all filing fees, 
shall file the application, prepare, sign and file a certificate of authority to transact business in 
this state or restated certificate of authority in the case of a revised application, and send a copy 
of the filed certificate, together with a receipt for the fees, to the foreign limited partnership or its 
representative. 
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History: Laws 2007, ch. 129, § 904. . Compiler's notes. — Laws 2009, ch, 181, § 6 amended 
Laws 2007, ch. 129, § 1208 to change the effective date of 
this section from July 1, 2009 to January 1,-2010, 


54-2A-905. Noncomplying name of foreign limited partnership. 


A. A foreign limited partnership whose name does not comply with Section 108 of the Uniform 
Revised Limited Partnership Act shall not obtain a certificate of authority until it adopts, for the 
purpose of transacting business in this state, an alternate name that complies with Section 108 of 
that act. After obtaining a certificate of authority with an alternate name, a foreign limited part- 
nership shall transact business in this state under the name. 

B. Ifa foreign limited partnership authorized to transact business in this state changes its 
name to one that does not comply with Section 108 of the Uniform Revised Limited Partnership 
Act, it shall not thereafter transact business in this state until it complies with Subsection A of 
this section and obtains an amended certificate of authority. 


History: Laws 2007, ch. 129, § 905. Compiler's notes, — Laws 2009, ch. 181, § 6 amended 
Laws 2007, ch. 129, § 1208 to change the effective date of 
this section from July 1, 2009 to January 1, 2010. 


54-2A-906. Changes or errors in application for certificate of authority. 


A. A foreign limited partnership shall deliver to the secretary of state for filing: 
(1) arevised application for a certificate of authority to reflect any change in the informa- 
tion contained in an application for certificate of authority; or 
(2) astatement of correction pursuant to Section 207 [54-2A-207 NMSA 1978] of the Uni- 
form Revised Limited Partnership Act for the correction of any information that was false or in- 
correct or of any defective signature on the application. The revised application for a certificate 
of authority or statement of correction shall-be delivered to the secretary of state promptly after 
the foreign limited partnership has notice of the change, the false or incorrect information or the 
defective signature. 
B. The revised application for certificate of authority shall state: 
(1) the name of the foreign limited partnership; 
(2) the date of filing of its initial application for a certificate; 
(3). any identification number assigned by the secretary of state to the foreign limited part- 
nership or the initial application, or both; and 
(4) .the information required in Section 902 [54-2A-902 NMSA 1978] of the Uniform Re- 
vised Limited Partnership Act for an application for a certificate of authority. 
C. A general partner that knows that any information in a filed application for cerkifieate of 
authority was false when filed or has become false due to changed circumstances shall promptly: 
(1) cause a revised application to be filed; or 
(2). if appropriate, deliver to the secretary of state for filing a statement of correction pur- 
suant to Section 207 of the Uniform Revised Limited Partnership Act. 


History: Laws 2007, ch. 129, § 906. Compiler's notes. — Laws 2009, ch. 181, § 6 amended 
Laws 2007, ch. 129, § 1208 to change the effective date of 
this section from July 1, 2009 to January 1, 2010. 


54-2A-907. Cancellation of certificate of authority; effect of failure to 
have certificate. 


_ A. In order to cancel its certificate of authority to transact business in this state, a foreign 
limited partnership shall deliver to the secretary of state for filing a notice of cancellation. The cer- 
tificate is canceled when the notice becomes effective pursuant to Section 206 [54-2A-206 NMSA 
1978] of the Uniform Revised Limited Partnership Act. 
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B. A foreign limited partnership transacting business in this state shall not maintain an action 
or proceeding in this state unless it has a certificate of authority to transact business in this state. 

C. The failure of a foreign limited partnership to have a certificate of authority to transact busi- 
ness in this state does not impair the validity of a contract or act of the foreign limited partnership or 
prevent the foreign limited partnership from defending an action or proceeding in this state. 

D. A partner of a foreign limited partnership is not liable for the obligations of the foreign lim- 
ited partnership solely by reason of the foreign limited Beads Ss having Beau business 
in this state without a certificate of authority. 

E. Ifa foreign limited partnership transacts business in this state without a ene data of au- 
thority, cancels its certificate of authority or fails to appoint and maintain an agent for service of 
process as required by Subsection B of Section 114 [54-2A-114 NMSA 1978] of the Uniform Re- 
vised Limited Partnership Act, it'appoints the secretary of state as its’ agent for service of process 
for rights of action arising out of the transaction of business in this state. | 


History: Laws 2007, ch. 129, § 907. Compiler's notes. — Laws 2009, ch. 181, §6 amended 
Laws 2007, ch. 129, § 1208 to change the effective date of 
this section from July 1, 2009 to January 1, 2010. 


54-2A-908. Action by attorney general. 


The attorney general may maintain an action to restrain a foreign limited partnership from 
transacting business in this state in violation of Article 9 [54- 2A-901 NMSA 1978] of the Uniform 
Revised Limited Partnership Act. 


History: Laws 2007, ch. 129, § 908. ( Compiler's notes. — Laws 2009, ch. 181, §6 amended 
Laws .2007, ch. 129, § 1208 to change the effective date of 
this section from July 1, 2009 to January 1, 2010, 


ARTICLE 10 
Actions by Partners 


54-2A-1001. Direct action by partner. 


A. Subject to Subsection B of this section, a partner may maintain a direct action against the 
limited partnership or another partner for legal or equitable relief, with or without an accounting 
as to the partnership's activities, to enforce the rights and otherwise protect the interests of the 
partner, including rights and interests pursuant to the partnership agreement or the Uniform Re- 
vised Limited Partnership Act, or arising independently of the partnership relationship. 

B. A’partner commencing a direct action pursuant to this section is required to plead and prove 
an actual or threatened injury that is not solely the result of an injury suffered or threatened to be 
suffered by the limited partnership. 

C. The accrual of, and any time limitation on, a right of action for a remedy orc to this 
section is governed by other law. A right to an accounting upor a dissolution and winding up does” 
not revive a claim barred by law. 


History: Laws 2007, ch. 129, § 1001. Effective dates. — Laws 2007, ch. 129, § 1208 made 
the section effective January 1, 2008. 


54-2A-1002. Derivative action. © 


A partner may maintain a derivative action to enforce a right of a limited partnership if: 

A. the partner first makes a demand on the general partners, requesting that they cause the 
limited partnership to bring an action to enforce the right, and the general partners do not bring 
the action within a reasonable time; or 

B. ademand would be futile. 
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History: Laws 2007, ch. 129, § 1002. Effective dates. — Laws 2007, ch. 129, § 1208 made 
eo ; the section effective January 1, 2008. 


54-2A-1003. Proper plaintiff. 


A derivative action may be maintained only by a person that is a partner at the time'the action 
is commenced and: |... 

A. that was a partner when the \conduct giving rise to the action occurred; or 

.B. .whose status as a partner devolved upon the person by operation of law or,pursuant to 
the terms of the partnership agreement from;a person that was.a partner at the time of-the 
conduct. 


History: Laws 2007, ch, 129, § 1003. Effective dates. — Laws 2007, ch. 129, § 1208 made 
the section effective January 1, 2008. 


54-2A-1004. Pleading. 


In a derivative action, the complaint must state with particularity: 

A... the date and content of plaintiff's demand and the general partners' response to the de- 
mand; or 

B. why demand should be excused as futile. 


History: Laws 2007, ch. 129, § 1004. Effective dates. — Laws 2007, ch. 129, §.1208 made 
the section effective January 1, 2008. 


54-2A-1005. Proceeds and expenses. 


A. Except as otherwise provided in Subsection B of this section: 
(1) any proceeds or other benefits of a derivative action, whether by judgment, compromise 
or settlement, belong to the limited partnership and not to the derivative plaintiff; and 
(2) if the derivative plaintiff receives any proceeds, the derivative plaintiff shall immedi- 
ately remit them to the limited partnership. 
B. Ifa derivative action is successful in whole or in part, the court may award the plaintiff rea- 
sonable expenses, including reasonable attorney fees, from the recovery of the limited partnership. 


History: Laws 2007, ch. 129, § 1005. Effective dates. — Laws 2007, ch. 129, § 1208 made 
the section effective January 1, 2008, , 


ARTICLE 11 
Conversion and Merger 


54-2A-1101. Definitions. 


As used in Article 11 [54-2A-1101 NMSA 1978] ofthe Uniform Revised Limited Partnership Act: 

A. “constituent limited partnership" means a constituent organization that is a limited part- 
nership; . 

B. "constituent organization" means an organization that is party to a merger; 

C. "converted organization" means the organization into which a converting organization 
converts pursuant to Sections 1102 through 1105 of the Uniform Revised Limited Partnership 
Act: wr | | 
D. "converting limited partnership" means a converting organization that is a limited partner- 
ship; oe 


329 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


54-2A-1102 PARTNERSHIPS §4-2A-1102 


E. "converting organization" means an organization that converts into another organization 
pursuant to Section 1102 [54-2A-1102 NMSA 1978] of the Uniform Revised Limited Partnership 
Act; 

FB. “general partner" means a general partner of a limited partnership; . 

G. "governing statute" of an organization means the statute that governs the organization’ 8 
internal affairs; 

H, "organization" means a general datuiersiint including a limited liability partnership; lim- 
ited partnership, including a limited liability limited partnership; limited liability company; busi- 
ness trust; corporation; or any other person having a governing statute. "Organization" includes 
domestic and foreign organizations whether or not organized for profit; 

I, "organizational documents" means: 

(1) for a domestic or foreign general partnership, its partnership agreement; 

(2) for a limited partnership or foreign limited partnership, its certificate of limited part- 
nership and partnership agreement; 

(3) for a domestic or foreign limited liability company, its articles of organization and oper- 
ating agreement, or comparable records as provided in its governing statute; 

(4) for a business trust, its agreement of trust and declaration of trust; 

(5) for a domestic or foreign corporation for profit, its articles of incorporation, bylaws and 
other agreements among its shareholders that are authorized by its governing statute, or compa- 
rable records as provided in its governing statute; and 

(6) for any other organization, the basic records that create the organization and deter- 
mine its internal governance and the relations between the persons that own it, have an interest 
in it or are members of it; 

J. "personal liability" means personal liability for a debt, liability or other obligation of an 
organization that is imposed on a person that co-owns, has an interest in or is a member of the 
organization: 

(1) by the organization's governing statute solely a reason of the person co-owning, hav- 
ing an interest in, or being a member of the organization; or 

(2) by the organization's organizational documents pursuant to a provision of the organi- 
zation's governing statute authorizing those documents to make one or more specified persons li- 
able for all or specified debts, liabilities and other obligations of the organization solely by reason 
of the person or persons co-owning, having an interest in or being a member of the organization; 
and 

K. "surviving organization" means an organization into which one or more other organizations 
are merged, A surviving organization may preexist the merger or be created by the merger. 


History: Laws 2007, ch. 129, § 1101. | Compiler's notes. — Laws 2009, ch. 181, § 6 amended 
Laws 2007, ch. 129, § 1208 to change the effective date of 
this section from July 1, 2009 to January 1, 2010. 


54-2A-1102. Conversion. 


A. An organization other than a limited partnership may convert to a limited partnership, 
and a limited partnership may convert to another organization pursuant to this section and Sec- 
tions 1103 [54-2A-1103 NMSA 1978] through 1105 [54-2A-1105 NMSA 1978] of the Uniform Re- 
vised Limited Partnership Act and a plan of conversion, if: 

(1) the other organization's governing statute authorizes the conversion; ; 
(2) the conversion is not prohibited by the law of the jurisdiction that enacted the govern- 
ing statute; and 
(3) . the other organization complies with its governing statute in effecting the conversion. 
B. A plan of conversion must be in a record and must include: 
(1) the name and form of the organization before conversion; 
(2) the name and form of the organization after conversion; 
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(3) the terms and conditions of the conversion, including the manner and basis for con- 
verting interests in the converting organization into any combination of money, interests in the 
converted organization and other consideration; and 

(4) the organizational documents of the converted organization. 


History: Laws 2007, ch. 129, § 1102. Compiler's notes. — Laws 2009, ch. 181, § 6 amended 
Laws 2007, ch. 129, § 1208 to change the effective date of 
this section from July 1, 2009 to January 1, 2010. 


54-2A-1103. Action on plan of conversion by converting limited 
partnership. 


A. Subject to Section 1110 [54-2A-1110 NMSA 1978] of the Uniform Revised Limited Partner- 
ship Act, a plan of conversion must be consented to by all the partners of a converting limited 
partnership. 

B. Subject to Section 1110 of the Uniform Revised Limited Partnership Act and any contrac- 
tual rights, after a conversion is approved, and at any time before a filing is made pursuant to Sec- 
tion 1104 [54-2A-1104 NMSA 1978] of the Uniform Revised Limited Partnership Act, a converting 
limited partnership may amend the plan or abandon the planned conversion: 

(1) as provided in the plan; and 
'(2) except as prohibited by the plan, by the same consent as was required to approve the 
plan. 


History: Laws 2007, ch. 129, § 1103. Compiler's notes. — Laws 2009, ch. 181, § 6 amended 
Laws 2007, ch. 129, § 1208 to change the effective date of 
this section from July 1, 2009 to January 1, 2010. 


54-2A-1104. Filings required for conversion; effective date. 


A. After a plan of conversion is approved: 
(1) aconverting limited partnership shall deliver to the secretary of state for filing articles 
of conversion that shall include: 
(a) a statement that the limited de sva-srbytese has been converted into another organi- 
zation; 
(b) thename and form of the organization and the Urania of its governing stat- 
ute; 
(c) the date the conversion is effective pursuant to the governing statute of the con- 
verted organization; 
(d) astatement that the conversion was approved as required by the Uniform Revised 
Limited Partnership Act; 
(e) astatement that the conversion was approved as required by the governing stat- 
ute of the converted organization; and © 
(f) if the converted organization is a foreign organization not authorized to transact 
business in this state, the street and mailing address of an office that the secretary of state may 
use for the purposes of Subsection C of Section 1105 [54-2A-1105 NMSA 1978] of the Uniform Re- 
vised Limited Partnership Act; and 
(2) if the converting organization is not a converting limited partnership, the converting 
organization shall deliver to the secretary of state for filing a certificate of limited partnership that 
shall include, in addition to the information required by Section 201 [54-2A-201 NMSA 1978] of 
the Uniform Revised Limited Partnership Act: 
(a) a statement that the limited partnership was converted from another organiza- 
tion; 
(b) the name and form of the organization and the jurisdiction of its governing stat- 
ute; and 
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(c) astatement that the conversion was eee wee in a manner that eoramplled with the 
organization's governing statute. 
B. A conversion becomes effective: ito | 
(1) if the converted organization is a limited partnership, when the ceaiitinlts of limited 
partnership takes effect; and 
(2) ifthe converted organization is not a limited partnership, as provided by the governing 
statute of the converted organization. 


History: Laws 2007, ch. 129, § 1104. Compiler's notes. — Laws 2009, ch. 181, § 6 amended 
Laws 2007, ch. 129, § 1208 to change the effective date of 
this section from July 1, 2009 to January 1, 2010. 


54-2A-1105. Effect of conversion. 


A. An organization that has been converted pursuant to Article 11 [54-2A-1101 NMSA 1978] 
of the Uniform Revised Limited Partnership Act is for all purposes the same entity that existed 
before the conversion. 

B.. When a conversion takes effect: | 

(1) all property owned by the converting organization remains vested in the converted 
organization; 

(2) all debts, liabilities and other obligations of the converting organization continue as 
obligations of the converted organization; : 

(3) an action or proceeding pending by or against the converting organization may be con- 
tinued as if the conversion had not occurred; 

(4) except as prohibited by other law, all of the rights, privileges, famniiies powers and 
purposes of the converting organization remain vested in the converted organization; 

(5) except as otherwise provided in the IAD of conversion, the terms and conditions of the 
plan of conversion take effect; and 

(6) except as otherwise agreed, the conversion does not dissolve a converting limited part- 
nership for the purposes of Article 8 [54-2A-801 NMSA 1978] of the Uniform Revised Limited 
Partnership Act. 

C. A converted organization that is a farsi organization consents to the jurisdiction of the 
courts of this state to enforce any obligation owed by the converting limited partnership, if before 
the conversion the converting limited partnership was subject to suit in this state on the obliga- 
tion. A converted organization that is a foreign organization and not authorized to transact busi- 
ness in this state appoints the secretary of state as its agent for service of process for purposes of 
enforcing ‘an obligation pursuant to this subsection. Service on the'secretary of state pursuant to 
this subsection is made in the same manner and with the same consequences as in Subsections 
C and D of Section 117 [54-2A-117 NMSA 1978] of the Uniform Revised Limited Partnership Act. 


History: Laws 2007, ch. 129, § 1105. Compiler's notes. — Laws 2009, ch. 181, § 6 amended 
Laws 2007, ch. 129, § 1208 to change the effective date of 
this section from July 1, 2009 to January 1, 2010. 


54-2A-1106. Merger. 


A. A limited partnership may merge with one or more other constituent organizations pursu- 
ant.to this section and Sections 1107 [54-2A-1107 NMSA. 1978] through 1109 [54-2A-1109 NMSA 
1978] of the Uniform Revised Limited Partnership Act and a plan of merger, if: 

(1) the governing statute of each of the other organizations authorizes the merger; 

(2) the merger is not prohibited by the law of a jurisdiction that enacted any of those gov- 
erning statutes; and | 

(3). each of the other organizations complies with its governing statute in effecting the 
merger. 

B. A plan of merger shall be in a record and shall include: 
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(1) the name and form of each constituent organization; 

(2) the name and form of the surviving organization and, if the surviving organization is to 
be created by the merger, a statement to:that effect; 

(3) the terms ahd conditions of the merger, including the manner and basis for converting 
the interests in each constituent organization into any combination of money, interests in the sur- 
viving organization and other consideration; 

(4) if the surviving organization is to be created by the merger, the surviving organiza- 
tion's organizational documents; and 

(5) if the surviving organization is not to be created by the merger, any amendments to be 
made by the merger to the surviving organization's ba Someta documents. 


History: Laws 2007, ch. 129, § 1106. net ' Compiler's notes, — Laws 2009, ch. 181, § 6 amended 
Laws 2007, ch. 129, § 1208 to change the effective date of 
this section from July 1, 2009 to January 1, 2010. 


54-2A-1107. Action on plan of merger by po vetitueiit limited 
partnership. 


A. Subject to Section 1110 [54-2A-1110 NMSA 1978] of the Uniform Revised Limited Partner- 
ship Act, a plan of merger must be consented to by all the partners of a constituent limited part- 
nership. 

B. Subject to Section 1110 of the Uniform Revised Limited Partnership Act and any contrac- 
tual rights, after a merger is approved, and at any time before a filing is made pursuant to Sec- 
tion 1108 [54-2A-1108 NMSA 1978] of the Uniform Revised Limited Partnership Act, a constituent 
limited partnership may amend the plan or abandon the planned merger: 

(1) as provided in the plan; and 
(2) except as prohibited by the plan, with the same consent as was required to approve the 
plan. 


History: Laws 2007, ch. 129, § 1107. Compiler's notes. — Laws 2009, ch. 181, § 6 amended 
Laws 2007, ch. 129, § 1208 to change the effective date of 
this section from July 1, 2009 to January 1, 2010.. 


54-2A-1108. Filings required for merger; effective date. 


A. After each constituent organization has approved a merger, articles of merger shall be 
signed on behalf of: 
(1) each preexisting constituent limited partnership, by each general partner listed in the 
certificate of limited partnership; and: 
(2) each other preexisting constituent DE ea by an authorized representative: 
B. The articles of merger shall include: 
(1) the name and form of each cORSh ent organization and the jurisdiction of its govern- 
ing statute; 
(2) the name and form of the surviving Bee rniaieont the ‘irisdiction of its governing stat- 
ute and, if the surviving organization is created by the merger, a statement to that effect; 
(3) the date the merger is effective pursuant to the governing statute of the surviving or- 
ganization; | 
(4) ifthe surviving organization is to be created by the merger: 
(a) if it will be a limited partnership, the limited partnership's certificate of limited 
partnership; or 
(b) if it will be an organization other than a limited eles ata the organizational 
document that creates the organization; 
(5) ifthe surviving organization preexists the merger, any amendments provided for in the 
plan of merger for the organizational document that created the organization; 
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(6) a statement as to each constituent organization that fhe merger was approved as re- 
quired by the organization's governing statute; 

(7) ifthe surviving organization is a foreign. organization not authorized to transact busi- 
ness in this state, the street and mailing address of an office that the secretary of state may use 
for the purposes of Subsection B of Section 1109 [54-2A-1109 NMSA 1978] of the Uniform Revised 
Limited Partnership Act; and 

(8) any additional information required by the governing statute of any constituent orga- 
nization. 

C. Each constituent limited partnership shall deliver the articles of merger “for filing in the of- 
fice of the secretary of state. 
D. A merger becomes effective pursuant to this article: 
(1) ifthe surviving organization is a limited partnership, upon the later of: 
(a) compliance with Subsection C of this section; or 
(b) subject to Subsection C of Section 206 [54-2A-206 NMSA 1978] of the Uniform 
Revised Limited Partnership Act, as specified in the articles of merger; or 

(2) ifthe surviving organization is not a limited,partnership, as provided by the governing 

statute of the surviving organization. 


History: Laws 2007, ch. 129, § 1108. Compiler's notes. — Laws 2009, ch. 181, § 6 amended 
' Laws 2007, ch, 129, § 1208 to change the effective date of 
this section from July 1, 2009 to January 1, 2010. 


54-2A-1109. Effect of merger. 


A. When a merger becomes effective: 

(1) the surviving organization continues or comes into existence; ) 

(2) each constituent organization that merges into the surviving organization ceases to 
exist as a separate entity; 

(8) all property owned by each constituent organization that ceases to exist vests in the 
surviving organization; 

(4) all debts, liabilities and other obligations of each constituent organization that ceases 
to exist continue as obligations of the surviving organization; 

(5) an action or proceeding pending by or against any constituent organization that ceases 
to exist may be continued as if the merger had not. occurred; 

(6) except as prohibited by other law, all of the rights, privileges, immunities, powers and 
purposes of each constituent organization that ceases to exist vest in the surviving organization; 

(7) except as otherwise provided in the plan of ROTEEE, the terms and conditions of the 
plan of merger take effect; 

(8) except as otherwise agreed, if a constituent limited cidiebsiitei ceases to exist, the 
merger does not dissolve the limited:partnership for the purposes of Article 8 [54-2A-801 NMSA 
1978] of the Uniform Revised Limited Partnership Act; 

(9) ifthe surviving organization is created by the merger: 

(a) if itis a limited parinerelay, the certificate of limited partnership pects effec- 
tive; or 

(b) if it is an ioghaigadion other than a limited dolineieeee the organizational docu- 
ment that creates the organization becomes effective; and 

(10) if the surviving organization preexists the merger, any amendments provided for in 
the articles of merger for the pelaecrpe enim document that created the organization become effec- 
tive. 

B. A surviving organization that is a RaReign organization enheenie to the jurisdiction of the 
courts of this state to enforce any obligation owed by a constituent organization, if before the 
merger the constituent organization was subject to suit in this state on the obligation. A surviv- 
ing organization that is a foreign organization and not authorized to transact business in this 
state appoints the secretary of state as its.agent for service of process for the purposes of enforc- 
ing an obligation pursuant to this subsection. Service on the secretary of state pursuant to this 
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subsection is made in the same manner and with the same consequences as in Subsections C and 
D of Section 117 [54-2A-117 NMSA 1978] of the Uniform Revised Limited Partnership Act. 


History: Laws 2007, ch. 129, § 1109. *. yo +» Compiler's notes. — Laws 2009, ch. 181, § 6 amended 
_ Laws 2007, ch. 129, § 1208 to change the effective date of 
this section from July-1, 2009 to January 1, 2010. 


54-2A-1110. Restrictions on approval of conversions and mergers. 


A. Ifa partner of a converting or constituent limited partnership will have personal liability 
with respect to a converted or surviving organization, approval and amendment of a plan of con- 
version or merger are ineffective without the consent. of,the partner, unless: 

(1) _ the limited partnership's partnership agreement provides for the approval of the con- 
version or merger with the consent of fewer than all the partners; and 
(2) the partner has consented to the provision of the partnership agreement. 

B. A partner does not give the consent required by Subsection A of this section merely by. con- 
senting to a provision of the partnership agreement that permits the partnership agreement to be 
amended with the consent of fewer than all the partners. 


History: Laws 2007, ch. 129, § 1110. Compiler's notes. — Laws 2009, ch. 181, § 6 amended 
Laws 2007, ch. 129, § 1208 to change the effective date of 
this section from July 1, 2009 to January 1, 2010. 


54-2A-1111. Liability of general partner after conversion or merger. 


A. A conversion or merger pursuant to Article 11 [54-2A-1101 NMSA 1978] of the Uniform 
Revised. Limited Partnership Act does not discharge any liability, pursuant to Sections 404 [54- 
2A-404 NMSA 1978] and 607 [54-2A-607 NMSA 1978] of that act, of a person that was a general 
partner in or dissociated as a general partner from a converting or constituent limited partner- 
ship, but: 

(1) the provisions of the Uniform Rericed Limited Partnership Act pertaining to the collec- 
tion or discharge of the liability continue to apply to the liability; 
(2) for the purposes of applying those provisions, the converted or surviving organization 
is deemed to be the. converting or constituent limited partnership; and 
(3) .ifa person is required to pay any amount pursuant.to this subsection: 
(a) the person has a right of contribution from each other person that was liable as 
a general partner pursuant to Section 404 of the Uniform Revised Limited Partnership Act when 
the obligation was incurred and has not been released from the gbhaatinn pursuant to Section 607 
of that act; and 
(b) the contribution due from each of those persons is in proportion to the right to 
receive distributions in the capacity of general partner in effect for each of those persons when the 
obligation was incurred. 
+.B. In addition to any other liability provided by law: 
(1) a person that immediately before a conversion or merger became effective was a gen- 
eral partner in a converting or constituent limited partnership that was not a limited liability lim- 
ited partnership is personally liable for each obligation of the converted or surviving organization 
arising from a transaction with a third party after the conversion or merger becomes effective, if, 
at the time the third party enters into the transaction, the third party: 
(a) does not have notice of the conversion or merger; and 
(b) reasonably believes that: 
1) the converted or surviving business is the converting or constituent limited 
partnership; 
2) the converting or constituent limited Pareners ied is not a limited liability lim- 
ited partnership, and | 
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3) the person is a general partner in the converting or constituent limited part- 
nership; and 
(2) a person that was dissociated as a general partner from a converting or constituent 
limited partnership before the conversion or merger became effective is personally liable for each 
obligation of the converted or surviving organization arising from a transaction with a third party 
after the conversion or merger becomes effective, if: 
(a) immediately before the conversion or merger became effective the converting or 
surviving limited partnership was not a limited liability limited partnership; and 
(b) at the time the third party enters into the transaction less than two years have 
passed since the person dissociated as a general partner and the third party: 
1) does not have notice of the dissociation; 
2) does not have notice of the conversion or merger; and 
3) reasonably believes that the converted or surviving organization is the con- 
verting or constituent limited partnership, the converting or constituent limited partnership is 
not a limited liability limited partnership and the person is a general partner in the converting or 
constituent limited partnership. 


History: Laws 2007, ch. 129, § 1111. Compiler's notes. — Laws 2009, ch. 181, § 6 amended 
Laws 2007, ch. 129, § 1208 to change the effective date of 
this section from July 1, 2009 to January 1, 2010. 


54-2A-1112. Power of general partners and persons dissociated as 
general partners to bind organization after conversion or 
merger. 


A. An act of a person that immediately before a conversion or merger became effective was a 
general partner in a converting or constituent limited partnership binds the converted or surviv- 
ing organization after the conversion or merger becomes effective, if: 

(1) before the conversion or merger became effective, the act would have bound the con- 
verting or constituent limited partnership pursuant to Section 402 [54-2A-402 NMSA 1978] of the 
Uniform Revised Limited Partnership Act; and 

(2) at the time the third party enters into the transaction, the third See 

(a) does not have notice of the conversion or merger; and 

(b) reasonably believes that the converted or surviving business is the converting or 
constituent limited partnership and that the person is a general partner in the converting or con- 
stituent limited partnership. 

B. An act of a person that before a conversion or merger became effective was dissociated as a 
general partner from a converting or constituent limited partnership binds the converted or sur- 
viving organization after the conversion or merger becomes effective, if: 

(1) before the conversion or merger became effective, the act would have bound the con- 
verting or constituent limited partnership pursuant to Section 402 of the Uniform Revised Lim- 
ited Partnership Act if the person had been a general partner; and 

(2) at the time the third party enters into the transaction, less than two years have passed 
since the person dissociated as a general partner and the third party: 

(a) does not have notice of the dissociation; | 

(b) does not have notice of the conversion or merger; and 

(c) reasonably believes that the converted or surviving organization is the converting 
or constituent limited partnership and that the person is a general partner in the converting or 
constituent limited partnership. 

C, Ifa person having knowledge of the conversion or merger causes a converted or surviving or- 
ganization to incur an obligation pursuant to Subsection A or B of this section, the person is liable: 

(1) to the converted or surviving Soe pty for any damage caused to the organization 
arising from the obligation; and 

(2) if another person is liable for the obligation, to that other person for any damage caused 
to that other person arising from the liability. 
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History: Laws 2007, ch. 129, § 1112. Compiler's notes. — Laws 2009, ch. 181, § 6 amended 
Laws 2007, ch. 129, § 1208 to change the effective date of 
this section from July 1, 2009 to January 1, 2010. 


54-2A-1113. Article not exclusive. 


Article 11 [54-2A-1101 NMSA 1978] of the Uniform Revised Limited Partnership Act does not 
preclude an entity from being converted or merged pursuant to other law. 


History: Laws 2007, ch. 129, § 1113. Compiler's notes. — Laws 2009, ch. 181, § 6 amended 
Laws 2007, ch. 129, § 1208 to change the effective date of 
this section from July 1, 2009 to January 1, 2010. 


ARTICLE 12 
Miscellaneous Provisions 


54-2A-1201. Uniformity of application and construction. 


In applying and construing the Uniform Revised Limited Partnership Act, consideration must 
be given to the need to promote uniformity of the law with respect to its subject matter among 
states that enact it. 


History: Laws 2007, ch, 129, § 1201. , Effective dates. — Laws 2007, ch. 129, § 1208 made 
the section effective January 1, 2008. 


54-2A-1202. Severability. 


If any provision of the Uniform-Revised Limited Partnership Act or its application to any person 
or circumstance is held invalid, the invalidity does not affect other provisions or applications of 
that act that can be given effect without the invalid provision or application, and to this end the 
provisions of that act are severable. 


History: Laws 2007, ch. 129, § 1202. Effective dates. — Laws 2007, ch. 129, § 1208 made 
the section effective January 1, 2008. 


54-2A-1203. Relation to Electronic Signatures in Global and National 
Commerce Act. 


The Uniform Revised Limited Partnership Act modifies, limits or supersedes the federal Elec- 
tronic Signatures in Global and National Commerce Act, 15 U.S.C. Section 7001 et seq., but the 
Uniform Revised Limited Partnership Act does not modify, limit or supersede Section 101(c) of the 
federal Electronic Signatures in Global and National Commerce Act or authorize electronic deliv- 
ery of any of the notices described in Section 103(b) of the federal Electronic Signatures in Global 
and National Commerce Act. 


History: Laws 2007, ch. 129, § 1203. Effective dates. — Laws 2007, ch. 129, § 1208 made 
the section effective January 1, 2008. 


54-2A-1204. Application to existing limited partnerships and other 
relationships. | 


A. The Uniform Revised Limited Partnership Act governs only: 
(1) a limited partnership formed on or after January 1, 2008; and 
(2) except as otherwise provided in Subsections B and C of this section, a limited part- 
nership formed before January 1, 2008 that elects, in the manner provided in its partnership 
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54-2A-1204 ‘PARTNERSHIPS 54-2A-1204 


agreement or by law for amending the partnership agreement, to be subject to the Uniform Re- 
vised Limited Partnership Act, and that presents to the secretary of state for filing: 

(a) an amended and restated certificate of limited partnership stating that it elects to 
be subject to that act if the filing is made before January 1, 2010; or . 

(b) if the filing is made on or after January 1, 2010, an amended and restated certifi- 
cate of limited partnership stating the information required by Section 54-2A-201 NMSA 1978. 
The "liability effective date" with respect to the limited partnership is the date that is ninety 
days after a limited partnership described in this paragraph files with the secretary of state an 
amended and restated certificate of limited partnership stating the information required by Sec- 
tion 54-2A-201 NMSA 1978. ) 

B. With respect to a limited partnership formed before January 1, 2008 that elects pursuant to 
Paragraph (2) of Subsection A of this section to be subject to the Uniform Revised Limited Partner- 
ship Act, the following rules apply except as the partners otherwise elect in the manner provided 
in the partnership agreement or by law for amending the partnership agreement: 

(1) Subsection C of Section 54-2A-104 NMSA 1978 does not apply and the limited partner- 
ship has whatever duration it had pursuant to the law applicable Mere tara! before January 1, 
2008; 

(2) Sections 54-2A-601 and 54-2A-602 NMSA 1978 do not apply and a limited partner has 
the same right and power to dissociate from the limited partnership, with ie same consequences, 
as existed immediately before January 1, 2008; ~ 

(3) Subsection D of Section 54-2A-603 NMSA 1978 does not apply; 

(4) Subsection E of Section 54-2A-603 NMSA 1978 does not apply and a court has the 
same power to expel a general partner as the court had immediately before January 1, 2008; and 

(5) Subsection C of Section 54-2A-801 NMSA 1978 does not apply and the connection be- 
tween a person's dissociation as a general partner and the dissolution of the limited eNO! is 
the same as existed immediately before January 1, 2008. 

C. With respect to a limited partnership that elects pursuant to Paragraph (2) of Subsection 
A of this section to be subject'to the Uniform Revised Limited Partnership Act, after the election 
takes effect the provisions of the Uniform Revised Limited Partnership Act relating to the liability 
of the limited partnership's general partners to third parties apply: 

(1) before the liability effective date, to: 

(a) a third party that had not done business with the limited eases ae in the year 
before the election took effect; and 

(b) a third party that had done business with the limited partnership in the year 
before the Metanien took effect only if the third party knows or has received a notification of the 
election; and + 

(2) on and after the Hability effective date, to all third parties, but those provisions remain 
inapplicable to any obligation incurred while those anaes were ees pursuant to Sub- 
paragraph (b) of Paragraph (1) of this subsection. : 

D. Until a limited partnership formed before January 1,:2008 elects to be governed by the 
Uniform Revised Limited Partnership Act, the limited partnership shall continue to be governed 
by the provisions of the Uniform Limited Partnership Act under which the limited partnership 
was formed as if that act had not been repealed, except that the limited partnership shall not be 
renewed unless so provided in the original agreement or in the manner provided in its partnership 
agreement or by law for amending the partnership agreement. 

‘E. After January 1, 2010, the Uniform Revised Limited Partnership Act governs a foreign lim- 
ited partnership formed at any time. 

F. Certificates of limited partnership filed with a county clerk before July 1, 1993 may be re- 
filed with the secretary of state. Such a refiling supersedes the filing in the county clerk's office. 
Such a refiling without compliance with the provisions of Paragraph (2) of Subsection A of this sec- 
tion is not an election to be subject to the Uniform Revised Limited Partnership Act. Certificates 
of limited partnership not refiled with the secretary of state shall remain valid until expiration or 
until cancellation pursuant to a certificate of cancellation filed with the county clerk. 
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History: Laws 2007, ch. 129, § 1204; 2009, ch. 181, The 2009 amendment, effective July 1, 2009, in Sub- 
4, paragraph (a) of Paragraph (2) of Subsection A, changed 
Compiler's notes. — Laws 2007, ch. 129, § 1206 re- "2009" to "2010" and in Subsection E, changed "2009" to 

pealed the Uniform Limited Partnership Act, Sections 54- "2010". 

2-1 through 54-2-63 NMSA: 1978, effective January 1, 

2009. 


54-2A-1205. Saving clause. 


The Uniform Revised Limited Partnership Act does not affect an action commenced, proceeding 
brought or right accrued before January 1, 2008. 


History: Laws 2007, ch. 129, § 1205. Effective dates. — Laws 2007, ch. 129, § 1208 made 
the section effective January 1, 2008. 


54-2A-1206. Transition provisions. 


Until January 1, 2010, the provisions of Sections 54-1A-105, 54-1A-303, 54-1A-304, 54-1A-704, 
54-1A-805, 54-1A-901 through 54-1A-908, 54-2-3 through 54-2-5, 54-2-9 through 54-2-14, 54-2-49 
through 54-2-56 and 54-2-62 NMSA 1978 as they existed on December 31, 2008, apply to: 

A. a limited partnership formed on or after July 1, 2008; 

B. a limited partnership formed before July 1, 2008 that elects pursuant to the provisions of 
Paragraph (2) of Subsection A of Section 54-2A-1204 NMSA 1978 to be subject to the Uniform Re- 
vised Limited Partnership Act [54-2A-101 NMSA 1978]; and 

C. a foreign limited partnership formed at any time. 


History: Laws 2007, ch. 129, § 1207; 2009, ch. 181, The 2009 amendment, effective July 1, 2009, after 
§ 5. "54-2-62 NMSA 1978", added "as they existed on Decem- 
ber 31, 2008". 


Foreign Limited Partnerships 


Sec. 
54-3-1 to 54-3-7. Recompiled. 


54-3-1 to 54-3-7. Recompiled. 


Recompilations. — Laws 1988, ch. 90, § 49 recompiles 
54-3-1 to 54-3-7 NMSA 1978 as 54-2-49 to 54-2-56 NMSA 
1978, effective September 1, 1989. 
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CHAPTER 55 


aud ctean iaciiimesstatGaie: 


Art. 


1. General Provisions, 55-1-101 to 55-1-310 


2. Sales, 55-2-101 to 55-2-725 
2A. Leases, 55-2A-101 to 55-2A-532 


3.) Negotiable Instruments, 55-3-101 to 55-3-805 

4. Bank Deposits and Collections, 55-4-101 to 55-4-504 
4A, Funds Transfers, 55-4A-101 to 55-4A-507 

5. Letters of Credit, 55-5-101 to 55-5-118 


6. Bulk Transfers, Repealed 


7. Documents of Title, 55-7-101 to 55-7-807 
8. Investment Securities, 55-8-101 to 55-8-511 

9. Secured Transactions, 55-9-101 to 55-9-809 
10, Effective Date, Repealer and Miscellaneous 


11, Amendment to Other Statutes 


12. Effective Date and Transition Provisions, 55-12-101 to 55-12-111 


ARTICLE 1 


General Provisions 


Sec. 

Part 1.SHORT TITLE, CONSTRUCTION, APPLI- 
CATION AND SUBJECT MATTER OF 
THE ACT 

Short titles. 

Scope of article. 

Construction of Uniform Commercial Code to 
promote its purposes and policies; applica- 
bility of supplemental principles of law. 

Construction against implicit repeal. 

Severability, 

Use of singular and plural; gender. 

Section captions. 

Relation to Electronic Signatures in Global 
and National Commerce Act. 

55-1-109, Repealed. 

55-1-110, Repealed, 


Part 2, GENERAL DEFINITIONS AND 
PRINCIPLES OF INTERPRETATION 


General definitions. 

Notice; knowledge: - 

Lease distinguished from security interest. 
Value. 


55-1-101. 
55-1-102. 
55-1-103. 


55-1-104, 
55-1-105, 
55-1-106. 
55-1-107. 
55-1-108. 


55-1-201. 
55-1-202. 
55-1-203, 
55-1-204. 


Compiler's notes. — Laws 1961, ch. 96 enacted New 
Mexico's version of the Uniform Commercial Code. The 
1972 revision of the code, which revised primarily Article 
9, was adopted by Laws 1985, ch. 198, effective January 1, 
1986. The 1977 revision of the code, which revised primar- 
ily Article 8, was adopted by Laws 1987, ch. 248, effective 
June 19, 1987. The 1987 and 1989 additions of Articles 2A 
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Sec. 

55-1-205. 
55-1-206. 
55-1-207, 


Reasonable time;.seasonableness. 
Presumptions. 

Repealed. 

55-1-208. Repealed. 

55-1-209. Repealed. 


Part 3. TERRITORIAL APPLICABILITY AND 
GENERAL RULES 


Territorial applicability; parties' power to 
choose applicable law. 

Variation by agreement, 

Course of performance, course of dealing and 
usage of trade, : | 


55-1-301. 


55-1-302. 
55-1-303, 


55-1-304, 
55-1-305, 
§5-1-306. 


Obligation of good faith. 

Remedies to be liberally administered. 

Waiver or renunciation of claim’ or right after 
breach. 

Prima facie evidence by third-party docu- 
ments, — 

Performance or acceptance under reservation 
of rights. 

Option to accelerate at will. 

Subordinated obligations. 


§5-1-307. 
55-1-308, 


56-1-309, 
55-1-310. 


and 4A, respectively, and the 1990 revisions of Articles 3 
and 4, were adopted by Laws 1992, Chapter 114. Citations 
within the official commentary may be found within this 
compilation by prefacing the section number given with 
Chapter 55. 
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UNIFORM COMMERCIAL CODE 


55-1-102 


PART 1 


SHORT TITLE, CONSTRUCTION, APPLICATION AND 
SUBJECT MATTER OF THE ACT |. 


55-1-101. Short titles. 


(a) Chapter 55 NMSA 1978 shall be known and may be cited as the "Uniform Commercial 


Code"; and 


(b) Chapter 55, Article 1 NMSA 1978 shall be known and may be cited as the "Uniform Com- 


mercial Code-General Provisions". 


History: 1953 Comp., § 50A-1-101, enacted by Laws 
1961, ch. 96, § 1-101; 1992, ch. 114, § 1; 2005, ch. 144, § 1. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

Source. — Former Section 1-101 [55-1-101 NMSA 1978]. 

Changes from former law. — Subsection (b) is new. It is 


For article, "Special Property Under the Uniform Com- 
mercial Code: A New Concept in Sales," see 4 Nat. Re- 


sources J. 98 (1964). 


added in order to make the structure of Article 1 parallel - 


with that of the other articles of the Uniform Commercial 
Code. 

Each other article of the Uniform Commercial Code (ex- 
cept Articles 10 and 11) may also be cited by its own short 
title. See Sections 2-101, 2A-101, 3-101, 4-101, 4A-101, 5- 
101, 6-101, 7-101, 8-101, and 9-101 [55-2-101, 55-2A-101, 
55-3-101, 55-4-101, 55-4A-101, 55-5-101, 55-6-101, 55-7- 
101, 55-8-101, and 55-9-101 NMSA 1978, respectively], 


ANNOTATIONS 


The 2005 amendment, effective January 1, 2006, 
added Subsection (b) to define the "Uniform Commercial 
Code-General Provisions", 

The 1992 amendment, effective July 1, 1992, sub- 
stituted "Chapter 55 NMSA 1978" for "This act” and in- 
serted "the". 

Purpose of comments is to explain provisions 
of the code itself, in effect to promote uniformity of 
interpretation, Burchett v. Allied Concord Fin. Corp., 
1964-NMSC-231, 74. N.M. 575, 396 P.2d 186. 

Comments deemed persuasive. — Official com- 
ments appearing as part of the Uniform Commercial Code 
are not direct authority for construction to be placed upon 
a section of the code, nevertheless they are persuasive 
and represent the opinion of the National Conference of 
Commissioners on Uniform State Laws and the Ameri- 
can Law Institute. Burchett v. Allied Concord Fin. Corp., 
1964-NMSC-231, 74 N.M. 575, 396 P.2d 186, 

The court recognizes official comments to the code as 
persuasive, but not controlling, authority. First State Bank 
v. Clark, 1977-NMSC-088, 91 N.M. 117, 570 P.2d 1144. 

Law reviews. — For article, "New Mexico's Uniform 
Commercial Code; Who Is the Beneficiary of the Stop Pay- 
ment Provisions of Article 4?" see 4 Nat. Resources J. 69 
(1964). 


55-1-102. Scope of article. 


For article, "Fixtures’ and the Uniform Commercial 
Code in New Mexico;" see 4 Nat. Resources J, 109 (1964), 

Graham v. Stoneham, 73 N.M, 382, 388-P,2d 389 (1963), 
commented on in 4 Nat. Resources J. 175 (1964), 

For note, "New Mexico's Uniform Commercial Code: 
Presentment Warranties and the Myth of the 'Shelter Pro- 
vision'" see 4 Nat. Resources J. 398 (1964), 

For comment, "Assignments - Maker's Defenses Cut 
Off - Uniform Commercial Code § 9-206," see 5 Nat. Re- 


~ sources J. 408 (1965). 


For article, "The Warehouseman vs. the Secured Party: 


Who Prevails When the Warehouseman's Lien Covers 
_ Goods Subject to a Security Interest?" see 8 Nat. Re- 


sources J. 331 (1968). 

Loucks v. Albuquerque Nat'l Bank, 76 N.M. 735, 418 P.2d 
191 (1966), commented on in 8 Nat. Resources J. 169 (1968). 

For comment, "Commercial Law - Uniform Commercial 
Code - Sale of Goods," see 8 Nat. Resources J. 176 (1968). 

For note, "Fixtures, Security Interests and Filing: Prob- 
lems of Title Examination in New Mexico," see 8 Nat. Re- 
sources J. 518 (1968), 

Strevell-Paterson Fin. Co. v. May, 77 N.M. 381, 422 P.2d 
866 (1967), commented on in 8 Nat. Resources J. 718 (1968). 

For comment, "The Miller Act in New Mexico - Material- 
man's Right to Recover on Prime's Surety Bond in Public 
Works Contracts - Notice as Condition Precedent to Ac- 
tion," see 9 Nat. Resources J. 295 (1969), 

For comment, "New Mexico's Uniform Commercial Code 
in Oil and Gas Transactions," see 10 Nat. Resources J, 861 
(1970). 

For article, "Survey of New Mexico Law, 1982-83; Com- 
mercial Law," see 14 N.M.L. Rev. 45 (1984), 

For article, "Lender Recourse in Indian Country: A Na- 
vajo Case Study," see 21-N,.M.L. Rev, 275 (1991), 

For survey of 1990-91 commercial law, see 22 N.M.L. 
Rev. 661 (1992). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 11 Am, 
Jur. 2d Bills and Notes § 42; 67 Am. Jur. 2d Sales § 1 et 
seq.; 68A Am. Jur. 2d Secured Transactions § 163 et seq. 

Excessiveness or inadequacy of attorney's fees in mat- 
ters involving commercial and general business activities, 
23 A.L.R.5th 241. 

82 C.J.S. Statutes § 221. 


Chapter 55, Article 1 NMSA 1978 applies to a transaction to the extent that it is governed by 
another article of the Uniform Commercial Code. 


History: Laws 2005, ch. 144, § 2. 
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55-1-102 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL, Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

Prior uniform statutory provision. — Section 74, Uni- 
form Sales Act; Section 57, Uniform Warehouse Receipts 
Act; Section 52, Uniform Bills of Lading Act; Section 19, 
Uniform Stock Transfer Act and Section 18, Uniform 
Trust Receipts Act, 

Changes, — Rephrased and new material added. 

Purposes of changes. — 

1. Subsections (1) and (2) are intended to make it clear 
that: 

This act is drawn to provide flexibility so that, since it 
is intended to be.a semi-permanent piece of legislation, it 
will provide its own machinery for expansion of commer- 
cial practices, It is intended to make it possible for the law 
embodied in this act to be developed by the courts in the 
light of unforeseen and new circumstances and practices. 
However, the proper construction of the act requires that 
its interpretation and application be limited to its reason. 

Courts have been careful to keep broad acts from being 
hampered in their effects by later acts of limited scope. Pa- 
cific Wool Growers v. Draper & Co., 158 Or. 1, 73 P.2d 1391 
(1937), and compare Section 1-104. They have recognized 
the policies embodied in an act as applicable in reason to 
subject-matter which was not expressly included in the lan- 
guage of the act, Commercial Nat. Bank of New Orleans v. 
Canal-Louisiana Bank & Trust Co,, 239 U.S, 520, 36 S. Ct. 
194, 60 L. Ed. 417 (1916) (bona fide purchase policy of Uni- 
form Warehouse Receipts Act extended to case not covered 
but of equivalent nature). They have done the same where 
reason and policy so required, even where the subject mat- 
ter had been intentionally excluded from the act in general. 
Agar v. Orda, 264 N.Y. 248, 190 N.E. 479 (1934) (Uniform 
Sales Act change in seller's remedies applied to contract 
for sale of choses in action even though the general coy- 
erage of that act was intentionally limited to goods "other 
than things in action.") They have implemented a statutory 
policy with liberal and useful remedies not provided in the 
statutory text. They have disregarded a statutory limita- 
tion of remedy where the reason of the limitation did not 
apply. Fiterman v. J, N. Johnson & Co,, 156 Minn, 201, 194 
N.W. 399 (1923) (vequirement of return of the goods as a 
condition to rescission for breach of warranty; also, partial 
rescission allowed). Nothing in this act stands in the way of 
the continuance of such action by the courts. 

The act should be construed in accordance with its un- 
derlying purposes and policies. The text of each section 
should be read in the light of the purpose and policy of the 
rule or principle in question, as also of the act as a whole, 
and the application of the language should be construed 
narrowly or broadly, as the case may be, in conformity 
with the purposes and policies involved. 

2. Subsection (3) states affirmatively at the outset that 
freedom of contract is a principle of the code; "the effect" of 
its provisions may be varied by "agreement." The meaning 
of the statute itself must be found in its text, including its 
definitions, and in appropriate extrinsic aids; it cannot be 
varied by agreement. But the code seeks to avoid the type 
of interference with evolutionary growth found in Man- 
hattan Co, v. Morgan, 242 N.Y. 38, 150 N.E. 594 (1926). 
Thus private parties cannot make an instrument nego- 
tiable within the meaning of Article 3 except as provided 
in Section 3-104; nor can they change the meaning of such 
terms as "bona fide purchaser," "holder in due course," or 
"due negotiation," as used in this act. But an agreement 
can change the legal consequences which would otherwise 
flow from the provisions of the act. "Agreement" here in- 
cludes the effect given to course of dealing, usage of trade 
and course of performance by Sections 1-201, 1-205 and 


GENERAL PROVISIONS 
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2-208; the effect of an agreement on the rights of third 
parties is left to specific provisions of this act and to sup- 
plementary principles applicable under the next section. 
The rights of third parties under Section 9-301 when a 
security interest is unperfected, for example, cannot be 
destroyed by a clause in the security agreement. 

This principle of freedom of contract is subject to spe- 
cific exceptions found elsewhere in the act and to the 
general exception stated here. The specific exceptions 
vary in explicitness: the statute of frauds found in Sec- 
tion 2-201, for example, does not explicitly preclude oral 
waiver of the requirement of a writing, but a fair reading 
denies enforcement to such a waiver as part of the "con- 
tract" made unenforceable; Section 9-501(3), on the other 
hand, is quite explicit. Under the exception for "the obli- 
gations of good faith, diligence, reasonableness and care 
prescribed by this act," provisions of the act prescribing 
such obligations are not to be disclaimed. However, the 
section also recognizes the prevailing practice of having 
agreements set forth standards by which due diligence is 
measured and explicitly provides that, in the absence of a 
showing that the standards manifestly are unreasonable, 
the agreement controls. In this connection, Section 1-205 
incorporating into the agreement prior course of dealing 
and usages of trade is of particular importance. 

8, Subsection (4) is intended to make it clear that, as a 
matter of drafting, words such as "unless otherwise agreed" 
have been used to avoid controversy as to whether the 
subject matter of a particular section does or does not fall 
within the exceptions to Subsection (3), but absence of such 
words contains no negative implication since under Sub- 
section (3) the general and residual rule is that the effect of 
all provisions of the act may be varied by agreement, 

4, Subsection (5) is modelled on 1 U.S.C, Section 1 and 
New York General Construction Law Sections 22 and 35. 


ANNOTATIONS 


Repeals and reenactments. — Laws 2005, ch. 144, 
§ 2, effective January 1, 2006, repealed former 55-1-102 
NMSA 1978, as enacted by: Laws 1961, ch. 96, § 1-102, re- 
lating to rules of construction and variation by agreement, 
and enacted a new 55-1-102 NMSA 1978. Former 55-1- 
102 NMSA 1978 is now part of Subsection A of 55-1-103 
NMSA 1978. For provisions of former 55-1-102 NMSA 
1978, see the 2004 NMSA 1978 on NMOneSource.com. 

Compiler's notes. — Laws 1961, ch. 96, § 10-105, 
directed the compiler to retain article, part, section and 
subsection designations, headings, numbers, indentations 
and layout as used in Articles 1 to 9 of this act. 

For current law governing variation by agreement, see 
55-1-302 NMSA 1978 

Law reviews. — For article, "Fixtures and the Uniform 
Commercial Code in New Mexico," see 4 Nat. Resources J. 
109 (1964). 

For comment, "Commercial Law - Uniform Commercial 
Code - Sale of Goods," see 8 Nat. Resources J. 176 (1968). 

Clovis Nat'l Bank v. Thomas, 77 N.M. 554, 425 P.2d 726 
(1967); commented on in 8 Nat. Resources J, 183 (1968). 

For article, "Essential Attributes of Commercial Paper 
- Part I," see 1 N.M. L, Rev. 479 (1971). 

Am. Jur, 2d, A.L.R. and C.J.S, references, — 11 Am, 
Jur. 2d Bills and Notes § 51; 68A Am, Jur. 2d Secured 
Transactions § 358 et seq. 

Sufficiency of description of collateral in financing state- 
ment under U.C.C. §§ 9-110 and 9-402, 100 A.L.R.3d 10. 

Sufficiency of secured party's signature on financing 
statement or security agreement under U.C.C. § 9-402, 
100 A.L.R.3d 390. 

Sufficiency of description of collateral in security agree- 
ment under U.C.C, §§ 9-110 and 9-203, 100 A.L.R.3d 940. 

31 C.J.S, Estoppel §§ 55, 57, 98; 82 C.J.S. Statutes § 315. 
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55-1-103. Construction of Uniform Commercial Code to promote 
_ its purposes and policies; applicability of supplemental 
principles oflaw. 


(a) The Uniform Commercial Code must be liberally construed and applied to promote its un- 
derlying purposes and policies, which are: 
(1) to simplify, clarify and modernize the law governing commercial transactions; 
(2) to permit the continued expansion of commercial practices through custom, usage and 
agreement of the parties; and 
(3) to make uniform the law among the various jurisdictions. | 
(b) Unless displaced by the particular provisions of the Uniform Commercial Code, the prin- 
ciples of law and equity, including the law merchant and the law relative to capacity to contract, 
principal and agent, estoppel, fraud, misrepresentation, duress, coercion, mistake, bankruptcy and 
other validating or invalidating cause, supplement its provisions. 


History: 1953 Comp., § 50A-1-103, enacted by Laws that Act was intentionally limited to goods "other than 
1961, ch. 96, § 1-1032; 1978 Comp.; Laws 2005, ch, 144, things in action.") They implemented a statutory policy 
§ 3. with liberal, and useful remedies not provided in the 


statutory text, They disregarded a statutory limitation of 


OFFICIAL COMMENTS remedy where the reason of the limitation did not apply. 
UCC Official Comments © by ALI & the NCCUSL. Re- Fiterman v. J, N, Johnson & Co., 156 Minn, 201, 194 N.W, 
produced with permission of the PEB for the UCC. All 399 (1923) (requirement of return of the goods as a con- 
rights reserved. dition to rescission for breach of warranty; also, partial 
Source. — Former Section’ 1-102 (1)-(2) [55-1-102 (1)- rescission allowed). Nothing in the Uniform Commercial 
(2) NMSA 1978]; Former Section 1-103 [55-1-103 NMSA nie eats in the way of the continuance of such action 
y the courts. 
i erga Froth: forinet ae ee pS waa eh ig’ diased The Uniform Commercial Code should be construed 
from Subsections (1) and (2) of former Section 1-102 [55- in accordance with its underlying purposes and policies. 
1-102 NMSA 1978] and from former Section 1-108 [55-1- The text of each section should be read in the light of the 
103 NMSA 1978]. Subsection (a) of this section combines purpose and policy of the rule or principle in question, as 
Subsections (1) and (2) of former Section 1-102. Except for also of the Uniform Commercial Code as a whole, and the 
changing the form of reference to the Uniform Commer- application of the language should be construed narrowly 
cial Code and. minor stylistic changes, its language is the or broadly, as the case may be, in conformity with the pur- 
same as Subsections (1) and (2) of former Section 1-102. poses and policies involved. i 
Except for changing the form of reference to the Uniform 2. Applicability of supplemental principles of law. Sub- 
Commercial Code and minor stylistic changes, Subsection section (b) states the basic relationship of the Uniform 
(b) of this section is identical to former Section 1-103, The Commercial Code to supplemental bodies of law, The Uni- 
provisions have been combined in this section to reflect form Commercial Code was drafted against the backdrop 
the interrelationship between them. of existing bodies of law, including the common law and 
1.. The Uniform Commercial Code is drawn to pro- equity, and relies on those bodies of law to supplement its 
vide flexibility so that, since it is intended to be a semi- provisions in many important ways. At the same time, the 
permanent and infrequently-amended piece of legislation, Uniform Commercial Code is the primary source of com- 
it will provide its own machinery for expansion of com- mercial law rules in areas that it governs, and its rules 
mercial practices. It is intended to’ make it possible for represent choices made by its drafters and the enacting 
the law embodied in the Uniform Commercial Code tobe _—‘degiislatures about the appropriate policies to be furthered 
applied by the courts in the light of unforeseen and new in the transactions it covers. Therefore, while principles of 
circumstances and practices. The proper construction of common law and equity may supplement provisions of the 
the Uniform Commercial Code requires, of course, that its Uniform Commercial Code, they may not be used to sup- 
interpretation and application be limited to its reason. plant its provisions, or the purposes and policies those pro- 
Even prior to the enactment of the Uniform Commer- visions reflect, unless a specific provision of the Uniform 
cial Code, courts were careful to keep broad acts from Commercial Code provides otherwise. In the absence of 
being hampered in their effects by later acts of limited such a provision, the Uniform Commercial Code preempts 
scope.See Pacific Wool Growers v. Draper & Co., 158 Or. principles of common law and equity that are inconsistent 
1, 73 P.2d 1891 (1937), and compare Section 1-104 [55-1- with either its provisions or its purposes and policies, 
104 NMSA 1978]. The courts have often recognized that The language of Subsection (b) is intended to reflect both 
the policies embodied in‘an act are applicable in reason to the concept of supplementation and the concept of pre- 
subject-matter that was not expressly included in the lan- emption. Some courts, however, had difficulty in applying 
guage of the act, Commercial Nat. Bank of New Orleans v. the identical language of former Section 1-103 [55-1-103 
Canal-Louisiana Bank & Trust Co,, 239 U.S. 520, 36 S.Ct. NMSA 1978] to determine when other law appropriately 
194, 60 L.Ed. 417 (1916) (bona fide purchase policy of Uni- may be applied to supplement the Uniform Commercial 
form Warehouse Receipts Act extended to case not covered Code, and when that law has been displaced by the Code. 
but of equivalent nature), and did the same where reason Some decisions applied other law in situations in which 
and policy so required, even where the subject-matter had that application, while not inconsistent with the text of 
been intentionally excluded from the act in general. Agar any particular provision of the Uniform Commercial 
v. Orda, 264 N.Y, 248, 190 N.E. 479 (1934) (Uniform Sales Code, clearly was inconsistent with the underlying pur- 
Act change in seller's remedies applied to contract for sale poses and policies reflected in the relevant provisions of 
of choses in action even though the general coverage of the Code. See, e.g., Sheerbonnet, Ltd. v. American Express 
344 | 
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Bank, Ltd.; 951 F. Supp. 403 (S.D.N.Y. 1995). In part, this 
difficulty arose from Comment 1 to former Section 1-103, 
which stated that "this section indicates the continued 
applicability to commercial contracts of all supplemen- 
tal bodies of law except insofar as they are explicitly dis- 
placed by this Act." The'"explicitly displaced" language of 
that Comment did not accurately reflect the proper scope 
of Uniform Commercial Code preemption, which extends 
to displacement of other law that is inconsistent with the 
purposes and policies of the Uniform Commercial Code, as 
well as with its text. 

3. Application of Subsection (b) to statutes. The pri- 
mary focus of Section 1-103 [55-1-103 NMSA 1978] is on 
the relationship between the Uniform Commercial Code 
and principles of common law and equity as developed by 
the courts. State law, however, increasingly is statutory. 
Not only are there a growing number of state statutes 
addressing specific issues that come within the scope of 
the Uniform Commercial Code, but in some States' many 
general principles of common law and equity have been 
codified, When the other law relating to a matter within 
the scope of the Uniform Commercial Code is a statute, 
the principles of Subsection (b) remain relevant to the 
court's analysis of the relationship between that statute 
and the Uniform Commercial Code, but other principles of 
statutory interpretation that specifically address the in- 
terrelationship between statutes will be relevant as well. 
In some situations, the principles of Subsection (b) still 
will be determinative. For example, the mere fact that 
an equitable principle is stated in statutory form rather 
than in judicial decisions should not change the court's 
analysis of whether the principle can be used to supple- 
ment the Uniform Commercial Code — under Subsection 
(b), equitable principles may supplement provisions of 
the Uniform Commercial Code only if they are consistent 
with the purposes and policies of the Uniform Commer- 
cial Code as well as its text. In other situations, however, 
other interpretive principles addressing the interrelation- 
ship between statutes may lead the court to conclude that 
the other statute is controlling, even though it conflicts 
with the Uniform Commercial Code. This, for example, 
would be the result in a situation where the other statute 
was specifically intended to provide additional protection 
to a class of individuals engaging in transactions covered 
by the Uniform Commercial Code. 

4, Listing not exclusive. The list of sources of supple- 
mental law in Subsection (b) is intended to be merely illus- 
trative of the other law that may supplement the Uniform 
Commercial Code, and is not exclusive. No listing could 
be exhaustive. Further, the fact that a particular section 
of the Uniform Commercial Code makes express refer- 
ence to other law is not intended to suggest the negation 
of the general application of the principles of Subsection 
(b). Note also that the word "bankruptcy" in Subsection 
(b), continuing the use of that word from former Section 1- 
103 [55-1-103 NMSA 1978], should be understood not as 
a specific reference to federal bankruptcy law but, rather 


GENERAL PROVISIONS 


as a reference to general principles of insolvency, whether 


under federal or state law. 


ANNOTATIONS 


Repeals and reenactments. — Laws 2005, ch. 144, 
§ 3, effective January 1, 2006, repealed former 55-1-103 
NMSA 1978, as enacted by Laws 1961, ch. 96, § 1-103, 
and enacted a new 55-1-103 NMSA 1978. Subsection (b) 
is almost identical to 55-1-103 NMSA 1978. Pursuant to 
12-2A-14 NMSA 1978, this section is shown as amended. 

The 2005 amendment, effective January 1, 2006, in- 
serted a new Subsection (a) which included the substance 
of former 55-1-102 NMSA 1978. ‘ 

Variant meanings of "commercial paper". — "Com- 
mercial paper" in former Section 58-13-2H NMSA 1978 
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did not have a meaning identical to "commercial paper" 
under New Mexico's UCC; although a document might 
have been commercial paper under both acts, the pur- 
poses of the two acts were not the same. State v, Sheets, 
1980-NMCA-041, 94 N.M. 356, 610 P.2d 760, cert. denied, 
94 N.M. 675, 615 P.2d 992. 

Reasonableness of guaranty contracts. — Guar- 
anty contracts according to which the creditor bank was 
not, as a prerequisite to the guarantors’ liability, obliged 
to take any security, although it had a right to do so, no 
provision of which required the bank to perfect security 
taken or otherwise to deal with it in any particular way, 
and under which the guarantors waived their rights to 
subrogation and waived and released any claims to the 
security and to "any benefit of, and any right to partici- 
pate in any security now or hereafter held by bank," while 
the bank was given the right to "waive and release" the 
security at any time without the waiver or release affect- 
ing the guarantors' obligation to pay, are not inherently 
unreasonable. American Bank of Commerce v. Covolo, 
1975-NMSC-053, 88 N.M. 405, 540 P.2d 1294. 

Interpretation of reasonableness’ by court. — 
Since former 50A-3-606, 1953 Comp. allowed a surety to 
waive his defenses and this section allowed parties by 
agreement to determine the standards by which perfor- 
mance of their good faith obligations could be measured, a 
court could then interpret the provisions of the guaranty 
agreement to determine whether the guarantors should 
be relieved of liability under the general law of suretyship. 
American Bank of Commerce v, Covolo, 1975-NMSC-058, 
88 N.M. 405, 540 P.2d 1294, 

Applicability of former law. — It is evident that pro- 
visions of the code are not applicable as to transactions 
completed or entered into before the effective date of the 
code, but those transactions are governed by provisions of 
the former law even though repealed or amended by the 
code. 1961-62 Op. Att'y Gen, No. 62-12. 

Preservation of common-law principles. — This 
section does not preserve common-law principles in 
area thoroughly covered by UCC simply because they 
are not expressly excluded. Rutherford v.. Darwin, 
1980-NMCA-087, 95 N.M. 340, 622 P.2d 245, cert. quashed 
sub nom., 95 N.M, 426, 622 P.2d 1046 (1981). 

Common law claims are precluded. — Section 55-4- 
406 NMSA 1978 precludes common laws claims for neg- 
ligence and breach of contract in transactions involving 
forged checks. Assoc. Home & RV Sales, Inc. v. Bank of 
Belen, 2013-NMCA-018, 294 P.3d 1276, 

Common law claims were precluded. — Where 
plaintiffs' employee, who was employed to assist with 
bookkeeping and balancing plaintiffs' accounts, forged 
211 checks over an eighteen month period; and when de- 
fendant refused to repay plaintiffs for the losses, plaintiffs 
sued defendant for common law claims of negligence and 
breach of contract, plaintiffs' common law claims were 
precluded by Section 55-4-406 NMSA 1978. Associated 
Home & RV Sales, Inc. v. Bank of Belen, 20138-NMCA-018, 
294 P.3d 1276. 

Under applicable equitable estoppel principles, 
the party estopped must know or have knowledge im- 
puted to. it of concealed material facts at the time of 
concealment; and the party asserting estoppel must not 
know the truth of the facts but must rely on the other's 
conduct to its detriment. Bowlin's, Inc, v. Ramsey Oil Co., 
1983-NMCA-038, 99 N.M. 660, 662 P.2d 661, cert. denied, 
99 N.M. 644, 662 P.2d 645. 

Applicability of pre-UCC contract law. — Under 
the Uniform Commercial Code, to the extent that the con- 
tract does not expressly regulate any matter relating to 
the exercise of such powers as options to purchase, the 
continuing pre-code contract law will supply the answer. 
Cranetex, Inc, v, Mountain Dev. Corp., 1987-NMSC-051, 
106 N.M. 5, 738 P.2d 123. 
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Action for conversion. — An action for conversion 
is not foreclosed where. a plaintiff also sues under Sec- 
tion 55-8-401,.NMSA 1978, relating to the duty of an is- 
surer of a security to register transfer, pledge or release. 
Broadcort Capital Corp. v, Summa Med. Corp,, 972 F.2d 
1183 (10th Cir. 1992). 

Restitution, — A seller, who Ghathed the contract by 
delivering nonconforming goods to the buyer, could,none- 
theless assert a claim of restitution against the buyer when 
the buyer used the goods to its benefit even though it may 
have rejected the goods, Credit Inst. v. Veterinary Nutrition 
Corp., 2003-NMCA-010, 1383 N.M, 248, 62 P.3d.339., 

Statute of frauds has no application where there 
has been a full and complete performance of the 
contract by one of the contracting parties, andthe party 
so performing may sue on the contract in a court of law, 
particularly where the agreement has been completely 
performed as to the part thereof which comes within the 
provisions of the statute, and the part remaining to be 
performed is merely the payment of money. Boggs v. An- 
derson, 1963-NMSC-087, 72 N.M. 136, 381 P.2d 419. 

Law reviews. — For article, "New Mexico's Uniform 
Commercial Code: Who Is the Beneficiary of the Stop 
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Payment Provisions of Article 4?” see 4 Nat. Resources J. 
69 (1964). 

For note, "New Mexico! s/ Uniform Commercial Code: 
Presentment Warranties and the Myth of the 'Shelter Pro- 
vision' "see 4 Nat. Resources J, 398 (1964). 

For article, "The Warehouseman vs. the Secured Party: 
Who. Prevails When the, Warehouseman's Lien Covers 
Goods Subject to a Security Interest?" see 8 Bate Re- 
sources J. 331(1968). . ; 

Clovis: Nat'l Bank v. Thomas, 77 NM: 554, 425 P2d 726 
(1967), commented on in 8 Nat. Resources J.'183 (1968). 

Am. Jur, 2d, A.L.R. and C.J.S, references, — 11 Am. 
Jur. 2d Bills and Notes §§ 45, 382; 15A Am, Jur, 2d Com- 
mercial Code §§.15, 68, 75; 17A Am, Jur, 2d Contests §§ 
23, 24. 

Liability of Doneut for dental services to minor child, 7 
A.L.R. 1070, 

Civil liability of father for necessaries furnished to child 
taken from home by mother, 32 A.L.R. 1466. 

Damages of infant on rescission of exchange of goods, 52 
A.L.R.2d 1114. 

82:'C.J.S. Statutes §§ 363, 364. 


55-1-104. Construction against implicit repeal. 


The Uniform Commercial Code being a general act intended asa unified coverage of its subject 
matter, no part of it shall be deemed to be impliedly repealed by pubRcamanti legislation if such 


construction can reasonably be avoided. 


History: 1953 Comp., § 50A-1-104, enacted by Laws 
1961, ch, 96, § 1-104; 2005, ch. 144, § 4, : 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL, Re- 
produced with permission of the PEB for the UCC. All 
rights reserved, 

Source. — Former Section 1-104 [55-1-104 NMSA 1978]. 

' Changes from former law, — Except for changing the 

form of reference to the Uniform Commercial Code, this 
section is identical to former Section 1-104. [55-1-104 
NMSA 1978]. 

This section embodies the policy that an act that 
bears evidence of carefully considered permanent regu- 
lative intention should not lightly be regarded as im- 
pliedly repealed by subsequent legislation, The Uniform 


55-1-105. Severability. 


Commercial Code, carefully integrated and intended as a 
uniform codification of. permanent character covering an 
entire "field" of law, is to be regarded as particularly resis- 
tant to implied repeal. 


ANNOTATIONS 


The 2005 amendment, effective January 1, 2006, 
changed the reference from "this ‘act" to "the Uniform 
Commercial Code". re 

Am. Jur. 2d, A.L.R.:and C.J.S. references. — 11 Am; 
Jur, 2d Bills and Notes § 51; 15A Am. Jur. 2d Commercial 
Code 8§ 16, 25. 

Applicability'of constitutional requirement that repeal- 
ing or amendatory statute refer to statute repealed or 
amended, 5 A.L.R.2d 1270. 

82 C.J.S. Statutes §'291,. 


If any provision or clause of the Uniform Commercial Code or its application to any person or 
circumstance is held invalid, the invalidity does not affect other provisions or applications of the 
Uniform Commercial Code which can be given effect without the invalid provision or APPS, 
and to this end the provisions of the pnashee Commercial Code are severable. 


History: 1953 Comp., § 50A-1-108, enacted by Laws 
1961, ch. 96, § 1-108; 1978 Comp., § 55-1-108; recom: 
piled by compiler as NMSA 1978, § 55-1-105; Laws 
2005, ch. 144, § 5. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved, 

Source, — Former Section 1-108 [55-1-108 NMSA 1978], 

Changes from former law. — Except for changing the 
form of reference to the Uniform Commercial Code, this 
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section is identical to former Section 1-108 [55-1-108 
NMSA 1978], . 

This is the model severability section recommended by 
the National Conference of Commissioners on Uniform 
State Laws for inclusion in all acts of extensive scope. 

Definitional cross references, — "Person", Section 1-201. 

Prior uniform statutory provision, — None. 

Purposes, — 

1. Subsection (1)’states affirmatively the right of the 
parties to a multi-state transaction or a transaction in- 
volving foreign trade to choose their own law. That right is 
subject to the firm’ rules stated in the five sections listed 
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in Subsection (2), and is limited to jurisdictions to which 
the transaction bears a "reasonable relation," In general, 
the test of "reasonable relation" is similar to that laid 
down by the Supreme Court in Seeman v, Philadelphia 
Warehouse Co,, 274 U.S, 403,-47 S. Ct. 626, 71 L. Ed. 1123 
(1927). Ordinarily the law chosen must be that of a juris- 
diction where a significant enough portion of the making 
or performance of the contract is to occur or occurs. But an 
agreement as to choice of law may sometimes take effect 
as a short hand expression of the intent of the parties as 
to matters governed by their agreement, even though the 
transaction has no significant contact with the jurisdic- 
tion chosen. 

2,. Where there is no agreement as to the governing 
law, the act is applicable to any transaction having an "ap- 
propriate" relation to any state which enacts it. Of course, 
the act. applies to any transaction which takes place in 
its entirety in a state which has enacted the act. But the 
mere fact that suit is brought in a state does not make 
it appropriate to apply the substantive law of that state. 
Cases where.a relation to the enacting state is not "ap- 
propriate" include, for example, those where the parties 
have clearly contracted on the basis of some other law, as 
where the law of the place of contracting and the law of 
the place of contemplated performance are the same and 
are contrary to the law under the code. 

3. Where a transaction has significant contacts with 
a state which has enacted the act and also with other ju- 
risdictions, the question of what relation is "appropriate" 
is left to judicial decision. In deciding that question, the 
court is not strictly bound by precedents established in 
other contexts. Thus a conflict-of-laws decision refusing to 
apply a purely local statute or rule of law to a particular 
multi-state transaction may not be valid precedent for re- 
fusal to apply the code in an analogous situation. Applica- 
tion of the code in such circumstances may be justified by 
its comprehensiveness, by the policy of uniformity, and by 
the fact that it is in large part a reformulation and re- 
statement of the law merchant and of the understanding 
of a business community which transcends state and even 
national boundaries..Compare Global Commerce Corp. v. 
Clark-Babbitt Industries, Inc., 239 F.2d 716, 719 (2d Cir. 
1956). In particular, where a transaction is governed in 
large part by the code, application of another law to some 
detail of performance because of an accident of geography 
may violate the commercial understanding of the parties. 

4. The act does not attempt to prescribe choice-of-law 
rules for states which do not enact it, but this section does 
not prevent application of the act in a court of such a state. 
Common law choice of law often rests on policies of giving 
effect to agreements and of uniformity of result regardless 
of where suit is brought. To the extent that such policies 
prevail, the relevant considerations are similar in sucha 
court to those outlined above. 
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5. Subsection (2) spells out: essential limitations on 
the parties' right to choose the applicable law. Especially 
in Article 9 parties taking a security interest or asked to 
extend credit which may be subject to a ‘security interest 
must have sure ways to find out whether and where to file 
and where to look for possible existing filings. 

6. Section 9-103 should be consulted as to the rules for 
perfection of security interests and the effects of perfec- 
tion and nonperfection, 


ANNOTATIONS 


Repeals and reenactments. — Laws 2005, ch. 144, 
§ 5, effective January 1, 2006, repealed former 55-1-105 
NMSA 1978 as enacted by Laws 1961, ch. 96, § 1-105, as 
amended, and enacted a new 55-1-105 NMSA 1978. The 
substance of former 55-1-105 NMSA 1978 has been en- 
acted as a new 55-1-301 NMSA 1978 by Laws 2005, ch. 
144, § 15. For provisions of former 55-1-105 NMSA 1978, 
see the 2004 NMSA 1978 on NMOneSource.com., 

Laws 2005, ch. 144, § 8 repealed former 55-1-108 NMSA 
1978, relating to severability, and enacted a new 55-1-108 
NMSA 1978. The compiler has recompiled former 55-1- 
108 NMSA 1978 as 55-1-105 NMSA 1978 as the former 
section 55-1-108 NMSA 1978 is substantially the same as 
the section published above, 

The 2001 amendment, effective July 1, 2001, substi- 
tuted the present last paragraph’ for "perfection provi- 
sions of the article on secured transactions. Section 55-9- 
103 NMSA 1978". 

The 1997 amendment, effective July 1, 1997, inserted 
"letters of credit. Section 55-5-116 NMSA 1978;" in Sub- 
section (2). 

The 1996 amendment, effective May 15, 1996, in Sub- 
section (2), substituted "Section 55-8-110" for "Section 55- 
8-105" and made a minor stylistic change. 

The’ 1992 amendment, effective July ‘1, 1992, made 
section reference substitutions throughout the section; 
and, in Subsection (2), added the provisions relating to ap- 
plicability of the article on leases and to governing law in 
the article on fund transfers, and deleted a former provi- 
sion relating to the article on bulk transfers. 

The 1985 amendment deleted "of" following "the law 
either of this state or" near the middle of Subsection (1), 
substituted "Perfection provisions of the article" for "pol- 
icy and scope of the article" and "Section 9-103" for "Sec- 
tions 9-102 and 9-103" near the end of Subsection (2) and 
made minor grammatical changes. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 11 Am. 
Jur, 2d Bills and Notes § 100; 15A Am. Jur, 2d Commercial 
Code §§ 11, 13, 44; 68A Am, Jur, 2d moctited Transactions 
§ 8 et seq. 

17 C.J.S. Contracts § 12. 


55-1-106. Use of singular and plural; gender. 


In the Uniform Commercial Code, unless the statutory context otherwise requires: 
(1) words in the singular number include the plural, and those in the plural include the singu- 


lar; and 


(2) words of any gender also refer to any other gender. 


History: 1953 Comp., § 50A-1-106, enacted by Laws 
1961, ch. 96, § 1-106; 2005, ch, 144, § 6. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the ee for the UCC. All 
rights reserved. 
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Source. — Former Section 1-102(5)'[55-1-102(5) NMSA 
1978]. See also 1 U.S.C. Section 1. 

Changes from former law. — Other than minor stylis- 
tic changes, this section is identical to former Section 1- 


-102(5) [55-1-102 NMSA 1978]. 


This section makes it clear that the use of singular or 
plural in the text of the Uniform Commercial Code is 
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generally only a matter of drafting style — singular words 
may be applied in the plural, and plural words may be ap- 
plied in the singular. Only when it is clear from the statu- 
tory context that the use of the singular or plural does 
not include the other is this rule inapplicable. See, eg., 
Section 9-322 [55-9-322 NMSA 1978]. 

Purposes of changes and new matter. — Subsection (1) 
is intended to effect three things: 

1. First, to negate the unduly narrow or technical inter- 
pretation of some remedial provisions of prior legislation 
by providing that the remedies in this act are to be liber- 
ally administered to the end stated in the section. Second, 
to make it clear that compensatory damages are limited 
to compensation. They do not include consequential or 
special damages, or penal damages; and the act elsewhere 
makes it clear that damages must be minimized. Cf Sec- 
tions 1-203, 2-706 (1) and 2-712 (2). The third purpose of 
Subsection (Di is to reject any doctrine that damages must 
be calculable with mathematical accuracy. Compensatory 
damages are often at best approximate: they have to be 
proved with whatever definiteness and accuracy the facts 
permit, but no more. Cf. Section 2-204(3). 

2. Under Subsection (2) any right or obligation de- 
scribed in this act is enforceable by court action, even 
though no remedy may be expressly provided, unless a 
particular provision specifies a different and limited ef- 
fect. Whether specific performance or other equitable re- 
lief is available is determined not by this section but by 
specific provisions and by supplementary principles. Cf 
Sections 1-103 and 2-716. 
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3. "Consequential" or "special" damages and "penal" 
damages are not defined in terms in the code, but are used 
in the sense given them by the leading cases on the subject. 

Cross references. — Sections 1-103, 1-208, 2-204 (3), 2- 
701, 2-706 (1), 2-712 (2) and 2-716. 

Definitional cross references. — 

"Action", Section 1-201. 

"Aggrieved party". Section 1-201. 

"Party". Section 1-201. 

"Remedy". Section 1-201. 

"Rights". Section 1-201. 


ANNOTATIONS 


Compiler's notes. — This section was formerly Sub- 
section (5) of 55-1-102 NMSA 1978. 

Repeals and reenactments. — Laws 2005, ch. 144, 
§ 6, effective January 1, 2006, repealed former 55-1-106 
NMSA 1978, as enacted by Laws 1961, ch. 96, § 1-106, 
and enacted a new 55-1-106 NMSA 1978, The current 
law relating to remedies to be liberally administered has 
been enacted as a new 55-1-305 NMSA 1978 by Laws 
2005, ch. 144, § 19. For provisions of former 55-1-106 
NMSA 1978, see the 2004 NMSA 1978 on NMOneSource 
.com. 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 15A 
Am. Jur. 2d Commercial Code § 24; 68A Am. Jur. 2d Se- 
cured Transactions § 527 et seq. 

Illegality as basis for denying remedy of specific perfor- 
mance for breach of contract, 58 A.L.R.5th 387. 

1A C.J.S. Actions §§ 10 to 17. 


Section captions are part of the Uniform Commercial Code. 


History: 1953 Comp., § 50A-1-109, enacted by Laws 
1961, ch. 96, § 1-109 1978 Comp., § 55-1-109; recom- 
piled by compiler as NMSA 1978, § 55-1-107; Laws 
2005, ch. 144, § 7. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

Source. — Former Section 1-109 [55-1-109 MSO 1978]. 

Changes from former law. — None. 

Section captions are a part of the text of ne Uniform 
Commercial Code, and not mere surplusage. This is not 
the case, however, with respect to subsection headings ap- 
pearing in Article 9, See Comment 3 to Section 9-101 [55- 
9-101 NMSA 1978] ("subsection headings are not a part of 
the official text itself and have not been approved by the 
sponsors."). 

Cross references. — Sections 1-203, 2-201 and 2-209; 
and see Section 2-719. 

Definitional cross references. — 

"Aggrieved party". Section 1-201. 

"Rights". Section 1-201. 


"Signed". Section 1-201. 
"Written". Section 1-201. 


ANNOTATIONS 


Repeals and reenactments. — Laws 2005, ch. 144, 
§ 7, effective January 1, 2006, repealed former 55-1-107 
NMSA 1978 as enacted by Laws 1961, ch. 96, § 1-107, and 
enacted a new 55-1-107 NMSA 1978. The substance of 
former 55-1-107 NMSA 1978 has been enacted as a new 
55-1-306 NMSA 1978 by Laws 2005, ch. 144, § 20. - For 
provisions of former 55-1-107 NMSA 1978, see the 2004 


. NMSA 1978 on NMOneSource.com. 


Law reviews. — Clovis Nat'l Bank v. Thomas, 77 N.M. 
554, 425 P.2d 726 (1967), commented on in 8 Nat. Re- 
sources J, 188:(1968). 

For article, "Essential Attributes of Commercial Paper 
- Part I," see 1 N.M. L. Rev. 479 (1971). 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 11 Am. 
Jur. 2d Bills and Notes §§ 382, 927, 934, 948 to 950; 28 Am. 
Jur, 2d Estoppel and Waiver § 162; 68A Am. Jur. 2d Se- 
cured Transactions §§ 434 et seq., 590 et seq., 638 et seq. 

17A C.J.S. Contracts § 491. 


55-1-108. Relation to Electronic Signatures in Global and National 


Commerce Act. 


Chapter 55, Article 1 NMSA 1978 modifies, limits and supersedes the federal Electronic Signa- 
tures in Global and National Commerce Act, 15 U.S.C. Section 7001 et seq., except that nothing 
in this article modifies, limits or supersedes Section 7001(c) of that act or authorizes electronic 
delivery of any of the notices described in Section 7003(b) of that act. 
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History: Laws 2005, ch. 144, § 8. 
OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL, Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

Source. — New. 

1. The federal Electronic Signatures in Global and 
National Commerce Act, 15 U.S.C. Section 7001 et seq 
became effective in 2000. Section 102(a) of that Act pro- 
vides that a State statute may modify, limit, or supersede 
the provisions of section 101 of that Act with respect to 
state law if such statute, inter alia, specifies the alterna- 
tive procedures or requirements for the use or acceptance 
(or both) of electronic records or electronic signatures 
to establish the legal effect, validity, or enforceability of 
contracts or other records, and (i) such alternative pro- 
cedures or requirements are consistent with Titles I and 
II of that Act, (ii) such alternative procedures or require- 
ments do not require, or accord greater legal status or 
effect to, the implementation or application of a specific 
technology or technical specification for performing the 
functions of creating, storing, generating, receiving, com- 
municating, or authenticating electronic records or elec- 
tronic signatures; and (iii) if enacted or adopted after the 
date of the enactment of that Act, makes specific refer- 
ence to that Act. Article 1 fulfills the first two of those 
three criteria; this Section fulfills the third criterion 
listed above. 

2. As stated in this: section, however, Article 1 does 
not modify, limit, or supersede Section 101(c) of the Elec- 
tronic Signatures in Global and National Commerce Act 


55-1-109. Repealed. 


Repeals. — Laws 2005, ch. 144, § 113 repealed 55-1- 
109 NMSA 1978, as enacted by Laws 1961, ch. 96, § 1-109, 


55-1-110. Repealed. 


Repeals. — Laws 2021, ch. 86, § 4 repealed 55-1-110 
NMSA 1978, as enacted by Laws 2015, ch. 54, § 8, relat- 
ing to presumption that rule of law continues unchanged, 


GENERAL PROVISIONS 


55-1-201 


(requiring affirmative consent from a:consumer to elec- 
tronic delivery of transactional disclosures that are re- 
quired by state law to be in writing); nor does it authorize 
electronic delivery of any of the notices described in Sec- 
tion 103(b) of that Act. 

Definitional cross references. — "Person". Section 1-201. 


ANNOTATIONS 


Repeals and reenactments. — Laws 2005, ch. 144, 
§ 8, effective January 1, 2006, repealed former 55-1-108 
NMSA 1978, relating to severability, as enacted by Laws 
1961, ch. 96, § 1-108, and enacted a new 55-1-108 NMSA 
1978. The substance of former 55-1-108 NMSA 1978 has 
been enacted as a new 55-1-105. NMSA 1978 by Laws 
2005, ch. 144, § 5. For provisions of former 55-1-108 
NMSA 1978, see the 2004 NMSA 1978 on NMOneSource 
com. 

Cross references. — For the Electronic Authentica- 
tion of Documents Act, see Chapter 14, Article 15 NMSA 
1978. 

For the Uniform Electronic Transactions Act, see Chap- 
ter 14, Article 15 NMSA 1978, 

Federal Electronic Signatures in Global and Na- 
tional Commerce Act. — The federal Electronic Signa- 
tures in Global and National Commerce Act is codified, 
generally, as 15 U.S.C.S. § 7001 et seq. Section 102 of the 
act is codified as 15 U.S.C.S. §.7002. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 11 Am. 
Jur. 2d Bills and Notes § 51; 15A Am. Jur. 2d Commercial 
Code § 30, | 

82 C.J.S. Statutes § 92. 


relating to section captions, effective January 1, 2006. For 
current comparable provisions, see 55-1-107 NMSA 1978. 


effective June 18, 2021. For provisions of former section, 
see the 2020 NMSA 1978 on NMOneSource.com. 


PART 2 


GENERAL DEFINITIONS AND 
PRINCIPLES OF INTERPRETATION 


55-1-201. General definitions. 


(a) Unless the context otherwise requires, words or phrases defined in this section, or in the 
additional definitions contained in other articles of the Uniform Commercial Code that apply to 
particular articles or parts thereof, have the meanings stated. 

(b) Subject to definitions contained in other articles of the Uniform Commercial Code that ap- 


ply to particular articles or parts thereof: 


(1) "action", in the sense of a judicial proceeding, includes recoupment, counterclaim, set- 
off, suit in equity and any other proceeding in which rights are determined; 
(2) "aggrieved party" means a party entitled to pursue a remedy; 
(3) "agreement", as distinguished from "contract", means the bargain of the parties in fact, 
as found in their language or inferred from other circumstances, including course of performance, 
course of dealing or usage of trade as provided in Section 55-1-303 NMSA 1978; 
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(4) "bank" means a person engaged in the business of banking and includes a savings 
bank, savings and loan association, credit union and trust company; | 

(5) "bearer" means.a person in control of a negotiable electronic document of title or a per- 
son in possession of a negotiable instrument, negotiable tangible document of title or certificated 
security that is payable to bearer or indorsed in blank; 

(6) "bill of lading" means a document of title evidencing the receipt of goods for shipment 
issued by a person engaged in the business of directly or indirectly transporting or forwarding 
goods. The term does not include a warehouse receipt; 

(7) “branch" includes a separately incorporated foreign branch of a bank; 

(8) "burden of establishing" a fact means the burden of persuading the trier of fact that 
the existence of the fact is more probable than its nonexistence; 

(9) "buyer in ordinary course of business" means a person that buys goods in good faith, 
without knowledge that the sale violates the rights of another person in the goods, and in the 
ordinary course from a person, other than a pawnbroker, in the business of selling goods of that 
kind. A person buys goods in the ordinary course if the sale to the person comports with the usual 
or customary practices in the kind of business in which the seller is engaged or with the seller's 
own usual or customary practices. A person that sells oil, gas or other minerals at the wellhead 
or minehead is a person in the business of selling goods of that kind. A buyer in ordinary course 
of business may buy for cash, by exchange of other property or on secured or unsecured credit and 
may acquire goods or documents of title under a preexisting contract for sale. Only a buyer that 
takes possession of the goods or has a right to recover the goods from the seller under Chapter 55, 
Article 2 NMSA 1978 may be a buyer in ordinary course of business. "Buyer in ordinary course of 
business" does not include a person that acquires goods in a transfer in bulk or as security for or 
in total or partial satisfaction of a money debt; . 

(10) "conspicuous", with reference to a term, means so written, displayed or presented that 
a reasonable person against which it is to operate ought to have noticed it. Whether a term is "con- 
spicuous" or not is a decision for the court. Conspicuous terms include the following: 

(A) a heading in capitals equal to or greater in size than the surrounding text or in 
contrasting type, font or color to the surrounding text of the same or lesser size; and 

(B) language in the body of a record or display in larger type than the surrounding 
text or in contrasting type, font or color to the surrounding text of the same size or set off from 
surrounding: text of the same size by symbols or other marks that call attention to the language; 

(11) "consumer" means an individual who enters into a transaction primarily for personal, 
family or household purposes; 

(12) "contract", as distinguished from "agreement", means the total legal ebliBetton that 
results from the parties' agreement as determined by the Uniform Commercial Code as supple- 
mented by any other applicable laws; 

(13) "creditor" includes a general creditor, a eae ad creditor, a lien creditor and any rep- 
resentative of creditors, including an assignee for the benefit of creditors, a trustee in bankruptcy, 
a receiver in equity and an executor or administrator of an insolvent debtor's or assignor's estate; 

(14) "defendant" includes a person in the position of defendant in a counterclaim, cross- 
claim or third-party claim; 

(15) "delivery", with respect to an electronic document of title, means voluntary transfer 
of control, and.with respect to.an instrument, a tangible document of title or chattel paper, means 
voluntary transfer. of possession; 

(16) "document of title" means a record: (i) that in the regular course of business or financ- 
ing is treated as adequately evidencing that the. person in possession or control of the record is 
entitled to receive, control, hold and dispose of the record.and the goods the record covers; and (ii) 
that purports to be issued by or addressed to a bailee and to cover goods in the bailee's possession 
that are either identified or are fungible portions of an identified mass,, The term includes a bill of 
lading, transport document, dock warrant, dock receipt, warehouse receipt and order for delivery 
of goods. An electronic document of title means a document of title evidenced by a record consist- 
ing of information stored in an electronic medium. A tangible document of title means a document 
of title evidenced by a. record consisting of information that is,inscribed on a tangible medium; 

(17) "fault" means a default, breach or wrongful act or omission; 
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(18) "fungible goods" means: 

(A) goods of which any unit, by nature or usage of trade, is flie Agnivalint of any other 
like unit; or 
(B) goods that by appeetiiont are treated as equivalent; 

(19) "genuine" means free of forgery or: counterfeiting; 

(20) “good faith", except as otherwise provided in Chapter 55, Article 5 NMSA 1978, means 
honesty in fact'‘and the ébservarice of reasonable fo ea standards of fair dealing; 

(21) "holder" means:: 

(A) the person in possession hat a nesotiable instrument that is: payable either to 
bearer or to an identified person that is the person in possession; 

(B) the person in possession of a negotiable tangible document of title if the goods are 
deliverable either to bearer or to the order of the person in possession; or 

(C) the person in control of a negotiable electronic document of title; 

(22) “insolvency proceeding" includes an assignment for the benefit of creditors or other 
proceeding intended to liquidate or rehabilitate the estate of the person involved; - 

(23) "insolvent" means: 

(A) having generally ceased to pay debts in the ordinary course of business other than 
as a result of bona fide dispute; 

(B) being unable to pay debts as they Recomm due; or 

(C) being insolvent within the meaning of federal bankruptcy law; 

(24) "money" means a medium of exchange currently authorized or adopted by a domestic 
or foreign government. The term includes a monetary unit of account established by an intergov- 
ernmental organization or by agreement between two or more countries; 

(25) "organization" means a person other than an individual; 

(26) "party", as distinguished from "third party", means a person that has engaged in a 
transaction or made an agreement subject to the Uniform Commercial Code; - 

(27) "person" means an individual, corporation, business trust, estate, trust, partner- 
ship, limited liability company, association, joint venture, government, governmental subdivision, 
agency or instrumentality; public corporation; or any other legal or commercial entity; 

(28) "present value" means the amount as of a date certain of one or more sums payable 
in the future, discounted to the date certain by use of either an interest rate specified by the par- 
ties if that rate is not manifestly unreasonable at the time the transaction is entered into or, if an 
interest rate is not so specified, a commercially reasonable rate that takes into account the facts 
and circumstances at the time the transaction is entered into; . 

(29) "purchase" means taking'by sale, lease, discount, negotiation, mortgage, pledge, lien, 
security interest, issue or reissue, gift or any other voluntary transaction creating an interest in 
property; 

(30) "purchaser" means a person that takes by purchase; 

(31) "record" means information that is inscribed on a tangible medium or that is stored in 
an electronic or other medium and is retrievable in perceivable form; 

(32) "remedy"'means any remedial right to which an aggrieved party is entitled with or 
without resort to a tribunal; 

(33) "representative" means a person empowered to act for another, including an agent, an 
officer of a corporation or association and a trustee, executor or administrator of an estate; 

(34) "right" includes remedy; 

(35) "security interest" means an interest in personal property or fixtures that secures 
payment or performance of an obligation. "Security interest" includes any interest of a consignor 
and a buyer of accounts, chattel paper, a payment intangible or a promissory note in a transaction 
that is subject to Chapter 55, Article 9 NMSA 1978. "Security interest" does not include the spe- 
cial property interest of a buyer of goods on identification of those goods to a contract for sale un- 
der Section 55-2-401 NMSA 1978, but a buyer may also acquire a "security interest" by complying 
with Chapter 55, Article 9 NMSA 1978. Except as otherwise provided in Section 55-2-505 NMSA 
1978, the right of a seller or lessor of goods under Chapter 55, Article 2 or 2A NMSA 1978 to re- 
tain or acquire possession of the goods is not a "security interest", but a seller or lessor may also 
acquire a "security interest" by complying with Chapter 55, Article 9 NMSA 1978. The retention 
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or reservation of title by a seller of goods notwithstanding shipment or delivery to the buyer under 
Section 55-2-401 NMSA 1978 is limited in effect:to a reservation of a "security interest". Whether 
a transaction in the form of a lease creates a "security interest" is determined pursuant to Sec- 
tion 55-1-203 NMSA 1978; 

(36) "send" in connection with a nefikings record or notice means: 

(A) to deposit in the mail or deliver for transmission by any other usual, means of com- 
munication with postage or cost of transmission provided for and:properly addressed and, in the 
case of an instrument, to an address specified thereon or otherwise Benes or if there be none to 
any address reasonable under the circumstances; or 

(B) in any other way to cause to be received any Goconsk or iotiéa within the time it 
would have arrived if properly sent; ; 

(37) "signed" includes using any srahal icied or adopted with present. intention to 
adopt or accept a writing; :o. 

(38) "state'\means.a mr of the United States, the District of Columbia, Buse Rico, the 
United States Virgin Islands or any territory or insular possession subject to the dunadicdign of the 
United States; 

(39) "surety" includes a guarantor or other secondary obligor; 

(40) "term" means a portion of an agreement that relates to a particular. matter; 

(41) "unauthorized signature" means a signature made without actual, implied or appar- 
ent authority. The term includes a forgery; 

(42) "warehouse receipt" means.a document of title dasued by a person engagetli in the busi- 
ness of storing goods for hire; and» 

(43) "writing" includes printing, typewriting or any seem atention tl reduction to afi gible 
form. "Written" has a corresponding meaning. 


History: 1953 Comp., § 50A-1-201, enacted by Laws Sections, 1-202 [55-1-202 NMSA 1978] (explicating con- 


1961, ch. 96, § 1-201; 1967, ch. 186, § 4; 1985, ch. 193, § cepts of notice. and knowledge formerly addressed in 
2; 1987, ch. 248, § 1; 1992, ch. 114, § 3; 1993, ch. 214, § Sections 1-201(25)-(27)[55-1-201(25)-(27) NMSA 1978)]), 
1; 2001, ch. 139, § 127; 2005, ch. 144, § 9. 1-204 [55-1-204 NMSA 1978](determining when a person 
gives value for rights, replacing the definition of "value" in 

OFFICIAL COMMENTS . former Section 1-201(44) (55-1.201(44) NMSA 1978]), and 

UCC Official Comments © by ALI & the NCCUSL. Re- 1-206 [55-1-206 NMSA 1978] (addressing the meaning of 
produced with permission of the PEB for the UCC. All presumptions, replacing the definitions of "presumption" 
rights reserved. and "presumed" in former Section 1-201(31)[55-1-201(31) 

Source, Former Section 1-201 [55-14 201 NMSA 1978). NMSA 1978]). Similarly, the portion of the definition of 


"security interest" in former “Section” 1-201(87) [55-1- 
that all definitions in the Uniform Commercial Code cermin on oe e ataea ae es ertoopers ee 
(not just those appearing in Article 1, as stated ‘in former EESA: 8 ROCRTLEY: BESCRGa BOO BARA AARP een TELC area £0 
Section 1-201 [55-1-201. NMSA 1978], but also those ap- Section 1-203 [55-1-203 NMSA 1978]. 


pearing in other Articles) do not apply if the context oth- Two definitions in former Section 1-201 [55-1- -201 
erwise requires, a new Subsection (a) to that effect has NMSA 1978] have been deleted. The definition of "honor 


been added, and the definitions now appear in Subsection in former Section 1-201(21) [55-1-201(21) NMSA 1978] 
(b). The reference in Subsection (a) to the "context" is in- has been moved to Section 2-103(1)(b),, [55-2-103(1)(b) 
tended to refer to the context in which the defined term is NMSA 1978], inasmuch as the definition only applies to 
used in the Uniform Commercial Code. In other words, the usé of the word in Article 2. The definition of "tele- 
the definition applies whenever the defined term is used gram" in former Section 1-201(41) [55-1-201(41) NMSA 
unless the context in which the defined term is used in 1978] has been deleted because that word no longer ap- 
the statute indicates that the term was not used in its pears in the definition of "conspicuous." ; 
defined sense. Consider, for example, Sections 3-103(a) Other than minor stylistic changes and renumbering, 
(9) [55-3-103(a)(9) NMSA 1978] (defining "promise," in the remaining definitions in this section are as\in former 
relevant part, as "a written undertaking to pay money Article 1 except as noted below. . ¢ 

signed by the person undertaking to pay") and 3-303(a) 1. "Action." Unchanged from former Section 1-201 


Changes from former law. — In order to make it clear 


(1) [55-3-303(a)(1) NMSA 1978] (indicating that an instru- [55-1-201 NMSA 1978], which was derived from similar 
ment is issued or transferred for value if "the instrument definitions in Section 191, Uniform Negotiable Instru- 
is, issued. or transferred for a promise of performance, to ments Law; Section 76, Uniform Sales Act; Section 58, 
the extent that the promise has been performed"). It is Uniform Warehouse Receipts Act; Section 53, Uniform 
clear from the statutory context of the use of the word Bills of Lading Act. 
"promise" in Section 3-303(a)(1) that the term was not 2. "Aggrieved party." Unchanged from former. Sec- 
used in the sense of its definition in Section 3-103(a)(9). tion 1-201 [55-1-201 NMSA 1978]. 
Thus, the Section 3-103(a)(9) definition should not be used 8. "Agreement." Derived from former Section 1-201 
to give meaning to the word "promise" in Section 3-303(a). [55-1-201 NMSA 1978]. As used in the Uniform Com- 
Some definitions in former Section 1-201 [55-1-201 mercial Code the word is intended to include full recog- 
NMSA 1978] have been reformulated as. substantive nition of usage of trade, course of dealing, course of per- 
provisions and have been moved to other sections. See formance and the surrounding circumstances as effective 
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parts thereof, and of any agreement permitted under the 
provisions of the Uniform Commercial Code to displace a 
stated rule of law. Whether an agreement has legal conse- 
quences is determined by applicable provisions of the Uni- 
form Commercial Code and, te the extent provided in Sec- 
tion 1-108 [55-1-103 NMSA 1978], by the law of contracts. 


4, "Bank." Derived from Section 4A-104 [55-4A-104 
NMSA 1978]. nt od 
5. "Bearer." Unchanged from former Section 1-201 


[55-1-201 NMSA 1978], which was derived from Sec- 
tion 191, Uniform Negotiable Instruments Law. 

6.. "Bill of Lading." Derived from former Section 1-201 
[55-1-201 NMSA 1978]. The reference to, and definition 
of, an "airbill" has been deleted.as no longer necessary. 

7. “Branch;"| Unchanged from former Section 1-201 
[55-1-201 NMSA 1978]. 

8. "Burden of establishing a fact," Unchanged from 
former Section 1-201 [55-1-201 NMSA 1978], 

9. "Buyer in ordinary course of business," Except for 
minor stylistic changes, identical to:former Section 1-201 
[55-1-201 NMSA 1978] (as amended in conjunction with 
the 1999 revisions to Article 9). The major significance 
of the phrase lies in Section 2-403 [55-2-403 NMSA 1978] 
and in the Article on Secured Transactions (Article 9), 

The first sentence of paragraph (9) makes clear that a 
buyer from a pawnbroker cannot be a buyer in ordinary 
course of business; The second sentence explains what it 
means to buy "in the ordinary course."' The penultimate 
sentence prevents a buyer that does not have the right to 
possession as against the seller from being a buyer in ordi- 
nary course of business. Concerning when a buyer obtains 
possessory rights, see Sections 2-502 and 2-716 [55-2-502 
and 55-2-716 NMSA 1978]. However, the penultimate sen- 
tence is not intended to affect a buyer's status as a buyer 
in ordinary course of business in cases (such as a. "drop 
shipment") involving delivery by the seller to a person buy- 
ing from the buyer or a donee from the buyer. The require- 
ment relates to whether as against the seller the buyer or 
one taking through the buyer has possessory rights. 

10. "Conspicuous." Derived from former Section 1- 
201(10) [55-1-201(10) NMSA 1978]. This definition states 
the general standard that to be conspicuous a term ought 
to be noticed by a reasonable person. Whether a term is 
conspicuous is an issue for the court. Subparagraphs (A) 
and (B) set out several methods for making a term con- 
spicuous. Requiring that a term be conspicuous blends 
a notice function (the term ought to be noticed) and a 
planning function (giving guidance to the party relying on 
the term regarding how that result can be achieved). Al- 
though these paragraphs indicate some of the methods for 
making a term attention-calling, the test is whether at- 
tention can reasonably be expected to be called to it. The 
statutory language should not be construed to permit a 
result that.is inconsistent with that test. 

11. "Consumer." Derived from Section 9-102(a)(25) 
[55-9-102 (a)(25) NMSA 1978]. 

12. "Contract." Except for minor stylistic changes, 
identical to former Section 1-201 [55-1-201 NMSA 1978]. 

13, "Creditor," Unchanged from former Section 1-201 
[55-1-201 NMSA 1978], 

14, "Defendant." Except for minor stylistic changes, 
identical to former Section 1-201 [55-1-201 NMSA 1978], 
which was derived from Section 76, Uniform Sales Act. 

15. "Delivery." Derived from former Section 1-201 [55- 
1-201 NMSA 1978].. The reference to certificated securities 
has been deleted in light of the more specific treatment of 
the matter in Section 8-301 [55-8-301 NMSA 1978]. 

16. "Document of title.". Unchanged from former Sec- 
tion 1-201 [55-1-201 NMSA 1978], which was derived from 
Section 76, Uniform Sales Act. By making it explicit that 
the obligation or designation of a third party as "bailee" 
is essential to a document of title, this definition clearly 
rejects any such result as obtained in Hixson v. Ward, 254 
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Tll.App. 505 (1929), which treated a conditional sales con- 
tract as a document of title, Also the definition is left open 
so that new types of documents may be included. It is 
unforeseeable what documents may.one day serve the es- 
sential purpose now filled by warehouse receipts and bills 
of lading. Truck transport has already opened up prob- 
lems which do not fit the patterns of practice resting upon 
the assumption that a ‘draft can move through banking 
channels faster than the goods themselves can reach their 
destination. There lie ahead air transport and such prob- 
abilities as teletype transmission of what may some day 
be regarded commercially as "Documents of Title." The 
definition is stated in terms of the function of the docu: 
ments with the intention that any document which gains 
commercial recognition as accomplishing the desired re- 
sult shall be included within its scope, Fungible goods are 
adequately identified within the language of the defini- 
tion by identification of the mass of which they are a part. 

Dock warrants were within the Sales Act definition of 
document of title apparently for the purpose of recogniz- 
ing a valid tender by means of such paper. In current 
commercial practice a dock warrant or receipt is a kind 
of interim certificate issued by steamship companies upon 
delivery of the goods at the dock, entitling a designated 
person to.have issued to him at the company's office a bill 
of lading. The receipt itself is invariably nonnegotiable 
in form although it may indicate that a negotiable bill 
is to be forthcoming. Such a document is not within the 
general compass of the definition, although trade usage 
may in some cases entitle such paper to be treated as a 
document.of title. If the dock receipt actually represents 
a storage obligation undertaken by the shipping company, 
then it is a warehouse receipt within this section regard- 
less of the name given to the instrument. 

The goods must be "described," but the description may 
be by marks or labels and may be qualified in such a way 
as to disclaim personal knowledge of the issuer regard- 
ing contents or condition. However, baggage and parcel 
checks and similar: "tokens" of storage which identify 
stored goods only as those received in exchange for the 
token are not covered by this Article. 

The definition is broad enough to include an airway bill, 

17, "Fault." Derived from former Section 1-201 [55-1- 
201 NMSA.1978]. "Default" has been added to the list of 
events constituting fault. 

18. "Fungible goods." Derived from former Section: 1- 
201 [55-1-201 NMSA 1978]. References to securities have 
been deleted because Article 8 no longer uses the term 
"fungible" to describe securities, Accordingly, this provi- 
sion now defines the concept only in the context of goods. 


19, "Genuine." Unchanged from former Section 1-201 
[55-1-201 NMSA 1978]. 
20: "Good faith." Former Section 1-201(19) [55-1- 


201(19) NMSA 1978] defined "good faith" simply as hon- 
esty in fact; the definition contained no element of com- 
mercial reasonableness, Initially, that definition applied 
throughout the Code with only one exception. Former 
Section 2-103(1)(b) [55-2-103(1)(b) NMSA 1978] provided 
that "in that Article,'good faith' in the case of a merchant 
means honesty in fact and the observance of reasonable 
commercial standards of fair dealing in the trade." This 
alternative definition was limited in applicability, though, 
because it applied only to transactions within the scope of 
Article 2 and it applied only to merchants. 

Over time, however, amendments to the Uniform Com- 
mercial Code brought, the Article 2 merchant concept. of 
good faith (subjective honesty and objective commer- 
cial reasonableness) into, other Articles. First, Article 
2A explicitly incorporated the Article 2 standard, See 
Section 2A-103(7) [55-2A-103(7) NMSA 1978],.. Then, 
other Articles broadened the applicability of that stan- 
dard by adopting it for all parties rather than just, for 
merchants. See, eg., Sections 3-103(a)(4), 4A-105(a)(6), 
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7-102(a)(6), 8-102(a)(10), and 9-102(a)(43) [55-3-103(a) 
(4), 55-4A-105(a)(6), 55-7-102(a)(6), 55-8-102(a)(10), and 
55-9-102(a)(43) NMSA 1978]. Finally, Articles 2. and 
2A were amended so as to apply the standard to non- 
merchants as well as: merchants. See Sections 2-103(1) 
(j), 2A-103(1)(m) [55-2-108(1)G), 55-2A-103(1)(m) NMSA 
1978]. All of these definitions are comprised of two ele- 
ments — honesty in fact and the observance of reasonable 
commercial standards of fair dealing. Only revised Article 
5 defines "good faith" solely in terms of subjective honesty, 
and only Article 6 (in the few states that have not cho- 
sen to delete the Article) is without a definition of good 
faith. (It should be noted that, while revised Article 6 did 
not define good faith, Comment 2 to revised Section 6-102 
[55-6-102 NMSA 1978] states that "this Article adopts the 
definition of 'good faith! in Article 1 in all cases, even when 
the buyer is a merchant.") 

Thus, the definition of "good faith" in this section stray 
confirms what has been the case for a number of years as 
Articles of the UCC have been amended or revised — the 
obligation of "good faith," applicable in each Article, is to 
be interpreted in the context of all Articles except for Ar- 
ticle 5 as including both the subjective element.of honesty 
in fact and the objective element of the observance of rea- 
sonable commercial standards of fair dealing. As a result, 
both: the subjective and objective elements are part of the 
standard of "good faith," whether that obligation is spe- 
cifically referenced in another Article of the Code (other 
than Article 5) or is provided by this Article. 

Of course, as noted in the statutory text, the definition 
of "good faith" in this section does not apply when the nar- 
rower definition of "good faith" in revised Article 5 is ap- 
plicable. 

As noted above, the definition of "good faith" in this 
section requires not only honesty in fact but also "obser- 
vance of reasonable commercial standards of fair deal- 
ing." Although "fair dealing" is a broad term that must 
be defined in context, it is clear that it is concerned with 
the fairness of conduct rather than the care with which 
an act is performed: This is an entirely different concept 
than whether a party exercised ordinary care in conduct- 
ing a transaction. Both concepts are to be determined in 
the light of reasonable commercial standards, but those 
standards in each case are directed to different aspects 
of commercial conduct. See e.g., Sections 3-103(a)(9) and 
4-104(c) [55-3-103(a)(9) and 55-4-104(c) NMSA 1978] and 
Comment 4 to Section 3-103 [55-3-103 NMSA 1978]. 

21. "Holder." Derived from former Section 1-201 [55- 
1-201 NMSA 1978]. The definition has been reorganized 
for clarity. 

22. "Insolvency proceedings.” Unchanged from former 
Section 1-201 [55-1-201 NMSA 1978]. 

23. "Insolvent." Derived from former Section 1-201 
[55-1-201 NMSA 1978]. The three tests of insolvency — 
"generally ceased to pay debts in the ordinary course of 
business other than as a result of a bona fide dispute as 
to them," "unable to pay debts as they become due," and 
"insolvent within the meaning of the federal bankruptcy 
law" — are expressly set up as alternative tests and must 
be approached from a commercial standpoint. 

24, "Money." Substantively identical to former Sec- 
tion 1-201 [55-1-201 NMSA 1978]. The test is that of 
sanction of government, whether by authorization before 
issue or adoption afterward, which recognizes the circu- 
lating medium as a part of the official currency of that 
government. The narrow view that money is limited to 
legal tender is rejected. 

25. "Organization." The former definition of this word 
has been replaced with the standard definition used in 
acts prepared by the National Conference of Commission- 
ers on Uniform State Laws. 

26. "Party." Substantively identical to former Sec- 
tion 1-201 [55-1-201 NMSA 1978]. Mention of a party 
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includes, of course, a person acting through an agent. 
However, where an agent comes into opposition or con- 
trast to the principal, particular gga is taken of that 
situation. ~ 

27,. "Person." The former definition of this word has 
been replaced with the standard definition used in acts 
prepared by the National Conference of Commissioners 
on Uniform State Laws. 

28. "Present value." This definition was formerly con- 
tained within the definition of "security interest" in for- 
mer Section 1-201(37) [55-1-201(37) NMSA 1978]. 

29. "Purchase." Derived from former Section 1-201 
[55-1-201 NMSA 1978]. The form of definition has been 
changed from "includes" to "means." 


30. "Purchaser." Unchanged from former Section 1- 
201 [55-1-201 NMSA 1978]. 
31. "Record." Derived from Section 9-102(a)(69) 


[55-9-102(a)(69) NMSA 1978]. 

32. "Remedy." Unchanged from former Section 1-201 
[55-1-201 NMSA 1978]. The purpose is to make it clear 
that both remedy and right (as defined) include those re- 
medial rights of "self help" which are among the most im- 
portant: bodies of rights under the Uniform Commercial 
Code, remedial rights being those to which an aggrieved 
party may resort on its own. 

33. "Representative." Derived from former Section 1- 
201 [55-1-201° NMSA 1978]. Reorganized, and form 
changed from "includes" to "means." 

34. "Right." Except for minor stylistic changes, identi- 
cal to former Section 1-201 [55-1-201 NMSA 1978]. 

35. "Security Interest." The definition is the first 
paragraph of the definition of "security interest" in former 
Section 1-201 [55-1-201 NMSA 1978], with minor stylis- 
tic changes. The remaining portion of that definition has 
been moved to Section 1-203 [55-1-203 NMSA 1978]. Note 
that, because of the scope of Article 9, the term includes 
the interest of certain outright buyers of certain kinds of 
property. 

36, "Send." Derived from former Section 1-201 [55-1- 
201 NMSA 1978]. Compare "notifies". 

37. "Signed." Derived from former Section 1-201 [55- 
1-201 NMSA 1978]. Former Section 1-201 referred to "in- 
tention to authenticate"; because other articles now use 
the term "authenticate," the language has been changed 
to "intention to adopt or accept." The latter formulation 
is derived from the definition of "authenticate" in Sec- 
tion 9-102(a)(7) [55-9-102(a)(7) NMSA 1978]. This provi- 
sion refers only to writings, because the term "signed," as 
used in some articles, refers only to writings. This provi- 
sion also makes it clear that, as the term "signed" is used 
in the Uniform Commercial Code, a complete signature 
is not necessary. The symbol may be printed, stamped or 
written; it may be by initials or by thumbprint. It may 
be on any part of the document and in appropriate cases 
may be found in a billhead or letterhead. No catalog of 
possible situations can be complete and the court must 
use common sense and commercial experience in passing 
upon these matters. The question always is whether the 
symbol was executed or adopted by the party with present 
intention to adopt or accept the writing. 

38. "State." This is the standard definition of the term 
used in acts prepared by the National Conference of Com- 
missioners on Uniform State Laws, 

39. "Surety." This definition makes it clear that 
"surety" includes all secondary obligors, not just those 
whose obligation refers to the person obligated as a surety. 
As to the nature of secondary obligations generally, see 
Restatement (Third), Suretyship and Guaranty Section 1 
(1996).°79 

40. "Term." Unchanged from former Section 1-201 
[55-1-201 NMSA 1978]. 

41. "Unauthorized signature." Unchanged from for- 
mer Section 1-201 [55-1-201 NMSA 1978]. 


© 2022 State of New Mexico, New Mexico Compilation Commission. All rights reserved. 


55-1-201 


42. "Warehouse receipt." Unchanged from former 
Section 1-201 [55-1-201 NMSA 1978], which was derived 
from Section 76(1), Uniform Sales Act; Section 1, Uniform 
Warehouse Receipts Act. Receipts issued by a field ware- 
house are included, provided the warehouseman and the 
depositor of the goods are different persons. 

43, "Written" or "writing." Unchanged from former 
Section 1-201 [55-1-201 NMSA 1978]. 


ANNOTATIONS 


Repeals and reenactments. — Laws 2005, ch. 144, 
§ 9, effective January 1, 2006, repealed former 55-1-201 
NMSA 1978, relating to general definitions as enacted by 
Laws 1961, ch. 96, § 1-201, as amended, and enacted a 
new 55-1-201.NMSA 1978, also relating to general defini- 
tions. The section has been treated as a continuation of 
rather than.a new section of the NMSA 1978. For current 
provisions relating to "notice" and "knowledge", former 
Subsections 25 to 27 of 55-1-201 NMSA 1978, see 55-1-202 
NMSA 1978. 

Compiler's notes. — The "Official Comments" set out 
above was copyrighted in 1990 by the American Law In- 
stitute and the National Conference of Commissioners on 
Uniform State. Laws, and is reprinted with permission of 
the Permanent Editorial Board of the Uniform Commer- 
cial Code. 

The 2001 amendment, effective July 1, 2001, rewrote 
Subsection (9); inserted "security interest" in Subsection 
(32); in the first paragraph of Subsection (87), substituted 
"any interest of a consignor and a buyer of accounts, chat- 
tel paper, a payment intangible or a promissory note in a 
transaction that is subject" for "any interest of a buyer of 
accounts or chattel paper is subject" in the first sentence, 
deleted the former fourth sentence which read "Unless a 
consignment is intended as security, reservation of title 
thereunder is not a 'security interest’, but a consignment 
in any event is subject to the provisions on consignment 
sales (Section 55-2-326 NMSA 1978)"; and added the pres- 
ent fourth sentence. 

The 1998 amendment, effective July 1, 1993, substi- 
tuted "Sections 55-1-205, 55-2-208 and 55-2A-207 NMSA 
1978" for "Sections 55-1-205, and 55-2-208 NMSA 1978" 
in Subsection (3); made a stylistic change in Subsection 
(25); and in Subsection (44), substituted "(Sections 55- 
8-308, 55-4-210 and 65-4-211 NMSA 1978)" for "(Sec- 
tions 55-3-308, 55-4-208 and 55-4-209 NMSA 1978)" and 
made stylistic changes within the subsection. 

The 1992 amendment, effective July 1, 1992, inserted 

"means goods or securities" in the first sentence of Subsec- 

tion (17); rewrote Subsection (20); substituted all of the 
present language of Subsection (24) following "govern- 
ment" for "as a part of its currency"; rewrote Subsection 
(87); and deleted "or indorsement" following "signature" 
in Subsection (43), 

The 1987 amendment, effective June 19, 1987, sub- 
stituted "the Uniform Commercial Code" for "this act" 
and NMSA citations for UCC citations at several places 
throughout the section, inserted "certificated" in Subsec- 
tions (5), (14) and (20), and made minor stylistic changes 
throughout the section. 

The 1985 amendment added the second sentence in 
Subsection (9), deleted "means goods or securities" follow- 
ing "with respect to goods or securities" near the begin- 
ning of Subsection (17), substituted "buyer of accounts or 
chattel paper which is subject to Article 9" for "buyer of 
accounts, chattel paper or contract rights which is subject 
to Article 9" in the third sentence of Subsection nia, and 
made minor grammatical changes. 
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V. BUYER IN ORDINARY COURSE OF BUSINESS. 
VI. CONSPICUOUS. 
VII. GOOD FAITH. 
VII. HOLDER. 


I, GENERAL CONSIDERATION. 


Remedies of guarantors. — A contributing guaran- 
tor has the right to seek reimbursement, restitution, or 
subrogation against a defaulting principal debtor to the 
extent of his or her contribution. Randles v. Hanson, 
2011-NMCA-059, 150 N.M. 362, 258 P.3d 1154. 

Rights of co-guarantors. — A co-guarantor who 
has fulfilled a duty of contribution to a performing co- 
guarantor is entitled to recourse against a principle 
debtor as though the contributing co-guarantor had per- 
formed the guaranty to the same extent as his or her 
contribution. A performing co-guarantor's claim against 
a principal debtor is reduced to the extent that he or she 
receives contribution from another co-guarantor. Randles 
v, Hanson, 2011-NMCA-059, 150 N.M. 362, 258 P.3d 1154. 

Rights of a contributing guarantor. — Where five 
individuals, including plaintiff, personally guaranteed 
a $500,000 bank loan to a third party; the five guaran- 
tors entered into an agreement which provided that each 
guarantor was jointly and severally liable for all unpaid 
amounts on the loan and that each guarantor would 
be responsible for paying an equal share of any unpaid 
amounts; when the third party defaulted on the loan, 
plaintiff refused to pay a pro-rata share of the amount 
due; three of the guarantors paid the $500,000 due on the 
loan and recovered a judgment against plaintiff for plain- 
tiff's $100,000 pro-rata share, which plaintiff paid; and the 
third party subsequently reimbursed the three guaran- 
tors the $500,000 they had paid on the loan, plaintiff was 
entitled to receive $100,000 of the amount received by the 
three guarantors. Randles v. Hanson, 2011-NMCA-059, 
150 N.M. 362, 258 P.3d 1154. 


II. CONTRACT. 


Intent where written contract uncertain. — Where 
a written contract is uncertain or ambiguous, the intent 
of the parties may be ascertained by their language and 
conduct, the objects sought to be accomplished, and sur- 
rounding circumstances at the time of execution of the 
contract. Leonard v. Barnes, 1965-NMSC-080, 75 N.M. 
331, 404 P.2d 292. 

Purchase order qualified as contract for sale of goods. 
State ex rel. Concrete Sales & Equip. Rental Co. v. Kent 
Nowlin Constr, Inc., 1987-NMSC-114, 106 N.M. 5389, 746 
P.2d 645. 


Ill. SECURITY INTEREST. 


When lease deemed security interest. — Where 
agreement provides that upon full payment of rentals les- 
see will become owner of property with no other or further 
consideration, this provision introduces an element under 
which an equity interest in the property is being created 
in lessee through payment of rentals. In accordance with 
the undisputed facts and language of the agreements the 
parties are deemed as a matter of law to have intended 
lease as one creating a security interest within the mean- 
ing of the Code. Rust Tractor Co. v. Bureau of Revenue, 
1970-NMCA-107, 82 N.M. 82, 475 P.2d 779, cert. denied, 
82.N.M. 81, 475 P.2d 778. 

Intention of parties controls instrument. — Under 
general law, the character of the instrument is not to be de- 
termined by its form, but from the intention of the parties 
as shown by the contents of the instrument. Transamerica 
Leasing Corp. v. Bureau of Revenue, 1969-NMCA-011, 80 
N.M. 48, 450 P.2d 934, 

Payment of "money" to satisfy real estate note. 
— A borrower was not authorized by the promissory note 
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and deed of trust in a real estate loan transaction to ten- 
der the real estate securing the note instead of currency to 
extinguish the obligation where the lender only agreed to 
look solely to the property for satisfaction of the principal 
debt in the event of default rather than take a personal 
judgment against the borrower. To require the maker of 
a promissory note, in the absence of a specific agreement 
otherwise, to pay the note in "money" is consistent with 
the demands of modern commercial practice. Brown uv, 
Financial Sav,., 1992-NMSC-025, 113 N.M. 500, 828 P.2d 
412. 

Mortgage serving as security interest. — AORN 
a mortgage, without more, is not sufficient to automati- 
cally attach to the proceeds of a separate real estate con- 
tract, when a contract vendor offered his interest in the 
property as security for a loan the mortgage served as a 
security interest and was perfected upon filing with the 
county clerk's office where the property was located, Finch 
v. Beneficial N.M., Inc., 1995-NMSC-068, 120 N.M. 658, 
905 P.2d 198. 


IV. SIGNED. 


Effect of lack of signature on purchase order. — 
Where purchase order was completely filled in with all 
relevant information regarding the backhoe to be pur- 
chased, including the full purchase price, approximate 
delivery date and purchaser's signature, the lack of the 
salesman's signature on the appropriate line did not ne- 
gate present intention to authenticate the purchase order. 
Watson v. Tom Growney Equip., Inc., 1986-NMSC-046, 104 
N.M. 371, 721 P.2d 1302. 


V. BUYER IN ORDINARY COURSE OF BUSINESS, 


The significance of being a buyer in the ordinary 
course of business is the acquisition of goods free of any 
outstanding claims from those who may be the true own- 
ers. Therefore, a buyer in the ordinary course of business 
is a privileged status that is conferred upon a purchaser, 
even against the true owners, if he meets the requirements 
of Paragraphs (9) and (19) (now 20) of this section. Hunick 
v, Orona, 1983-NMSC-009, 99 N.M. 306, 657 P.2d 633. 


VI, CONSPICUOUS. 


When language on reverse of form is conspicuous. 
— Language which refers the reader to conditions or pro- 
visions on the reverse side of a form suffices to make the 
language referred to conspicuous. Deaton, Inc. v. Aeroglide 
Corp., 1982-NMSC-147,99 N.M. 253, 657 P.2d 109, 

Limited warranty conspicuous. — The defendant's 
disclaimer of the implied warranties of merchantability 
and fitness for a particular purpose was conspicuous as 
a matter of law, since the record indicated that the war- 
ranty was printed on both sides ofa full-size page on a 
different grain of paper, was highlighted and contrasted 
by different colors, and was set out in capital letters, LWT, 
Inc. v. Childers, 19 F.8d 539 (10th Cir, 1994), 


VII. GOOD FAITH. 


Elements of "good faith". — Nothing in the definition 
of "good faith" suggests that in addition to being honest, 
the creditor must exercise due care or reasonable com- 
mercial standards or lack of negligence to be in good faith. 
McKay v. Farmers & Stockmens Bank, 1978-NMCA-070, 
92 N.M. 181, 585 P.2d 3285, cert. denied, 92 N.M. 79, 582 
P.2d 1292 (specially concurring opinion). 

"Good faith" usually question of fact. — "Good 
faith" is not generally a question of law, but is usually a 
question of fact. McKay v. Farmers & Stockmens Bank, 
1978-NMCA-070, 92 N.M. 181, 585 P.2d 825, cert. de- 
nied, 92 N.M. 79, 582 P.2d 1292; Citizens Bank v. Runyan, 
1990-NMSC-036, 109 N.M. 672, 789 P.2d 620. 
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VIUT. HOLDER. 


Payee in possession of instrument. — A negotiable 
instrument. payee is always a holder if the payee has the 
instrument in his possession, since the payee is the person 
to whom the instrument was issued. Edwards v, Mesch, 
1988-NMSC-085, 107 N.M. 704,,.763 P.2d 1169. 

Where issued cashier's check, bank not holder in 
due course upon subsequent presentment. — In is- 
suing a cashier's check, a bank acts as both drawer and 
drawee, since a cashier's check constitutes a draft drawn 
by the bank upon itself; and upon the subsequent present- 
ment of the check, the bank is not a holder in due course, 
Casarez v. Garcia, 1988-NMCA-0138, 99 N.M. 508, 660 P.2d 
598, cert. denied, 99 N.M. 578, 661 P.2d 478: 

The requisites of an effective signature are lib- 
eral in scope. 1961-62 Op. Att'y Gen. No. 62-03. 

Making of instruments generally. — Instruments 
offered for filing are not required to be either made or 
written in ink or with an indelible pencil, but such may 
be either made or executed by lead pencil, or by any other 
methods of writing or execution. 1961-62 Op. Att'y Gen. 
No. 62-132. 

Law reviews. — For article, "Attachment in New Mex- 
ico - Part II," see 2 Nat. Resources J. 75 (1962). 

For article, "New Mexico's Uniform Commercial Code; 
Who is the Beneficiary of Stop Payment Provisions of Ar- 
ticle 4?" see 4 Nat, Resources J.‘69 (1964). 

For article, "Special Property Under the Uniform Com- 
mercial Code: A New Concept in Sales," see 4 Nat. Re- 
sources J. 98 (1964). 

Graham v. Stoneham, 73 N.M. 382, 388 P.2d 389 (1963), 
commented on in 4 Nat. Resources J. 175 (1964). 

For note, "New Mexico's Uniform Commercial Code: 
Presentment Warranties and the Myth of the 'Shelter Pro- 
vision’ see 4’ Nat. Resources J. 398 (1964). 

For comment, "Assignments - Maker's Defenses Cut 
Off - Uniform Commercial Code § 9-206," see 5 Nat. Re- 
sources J. 408 (1965), 

For article, "The Warehouseman vs. the Secured Party: 
Who Prevails When the Warehouseman's Lien Covers 
Goods Subject to a Security Interest?" see 8 Nat. Re- 
sources J. 331 (1968). 

For comment on Loucks v, Albuquerque Nat'l Bank, 76 
N.M. 735, 418 P.2d 191 (1966), see 8 Nat. Resources J. 169 
(1968). 

For comment on Strevell-Paterson Fin. Co. v. May, 77 
N.M. 331, 422 P.2d 366 (1967), see 8 Nat. Resources J. 713 
(1968). 

For comment, "New Mexico's Uniform Commercial Code 
in Oil and Gas Transactions," see 10 Nat. Resources J. 361 
(1970). 

For article, "Buyers and Sellers of Goods in Bank- 
ruptcy," see 1 N.M. L. Rev. 435 (1971). 

For article, "Essential Attributes of Commercial Paper 
- Part I," see 1 N.M. L. Rev. 479 (1971). 

For article, "The Community Property Act of 1973; A 
Commentary and Quasi-Legislative History," see 5 Dass 
L. Rev. 1 (1974), 

For survey, "The Uniform Owner-Resident Relations 
Act," see 6 N.M. L. Rev. 298 (1976). 

For annual survey of commercial law in New Mexico, 
see 18 N.M.L. Rev. 313 (1988), 

For note, "Commercial Law - And Then Personal Prop- 
erty Became Real Property: In re Anthony," see 23 N.M.L. 
Rev. 263 (1998). 

For article, "Secured Transactions History: The Fraudu- 
lent Myth," see 29 N.M.L. Rev. 363 (1999). 

Am. Jur. 2d, A.L.R. and C.J.S. referénces. — 11 Am. 
Jur, 2d Bills and Notes §§ 48, 49; 15A Am. Jur. 2d Com- 
mercial Code §§ 4, 27, 104, 115; 67 Am. Jur, 2d Sales §§ 
10 to 69; 68A Am. Jur, 2d Secured Transactions ik 31, 163 
et seq. 
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Who is "buyer in ordinary course of business" under Who is "creditor" within meaning of § 103(f) of Truth in 
Uniform Commercial Code, 87 A.L.R.3d 11. Lending Act (15 U.S.C.A. § 1602(f)), 157 A.L.R. Fed. 419. 


What constitutes "money" within meaning of Uniform 82 C.J.S. Statutes § 315, 
Commercial Code, 40 A.L.R.4th 346, 


55-1-202. Notice; knowledge. 


(a) Subject to Subsection (f) of this section; a person has "notice" of a fact if the person: 
(1) has actual knowledge of it; 
(2) has received a notice or notification of it; or 
(3) from all the facts and circumstances known to the person at the time in question, has 
reason to know that it exists. 

(b) "Knowledge" means actual knowledge. "Knows" has a corresponding meaning. | 

(c) "Discover", "learn" or words of similar import refer to knowledge rather than to reason to 
know. i 

(d) A person "notifies" or "gives" a notice or notification to another person by taking such steps 
as may be reasonably required to inform the other person in ordinary course, whether or not the 
other person actually comes to know of it. 

(e) Subject to Subsection (f) of this section, a person "receives" a notice or notification when: 

(1) it comes to that person's attention; or 

(2) itis duly delivered in a form reasonable under the‘circumstances at the place of busi- 
ness through which the contract was made or at another Kevehniae held out by that person as the 
place for receipt of such communications. 

(f) Notice, knowledge or a notice or notification received by an organization is effective for a 
particular transaction from the time it is brought to the attention of the individual conducting 
that transaction and, in any event, from the time it would have been brought to the individual's 
attention if the organization had exercised due diligence. An organization exercises due diligence 
if it maintains reasonable routines for communicating significant information to the person con- 
ducting the transaction and there is reasonable compliance with the routines. Due diligence does 
not require an individual acting for the organization to communicate information unless the com- 
munication is part of the individual's regular duties or the individual has reason to know of the 
transaction and that the transaction would be materially affected by the information. 


History: Laws 2005, ch. 144, § 10. "promise" in Section 3-303(a)(1) that the term was not 


used in the sense of its definition in Section 3-103(a) 

OFFICIAL COMMENTS (9). Thus, the Section 3-108(a)(9) definition should not 

UCC Official Comments © by ALI & the NCCUSL. Re- be used to give meaning to the word ' "promise" in Sec- 
produced with permission of the PEB for the UCC. All tion 3-303(a). 


rights.reserved. Some definitions in former Section 1-201 [55-1-201 
Source. — Former Section 1-201 [55-1-201 NMSA 1978]. NMSA 1978] have been reformulated as substantive 
Changes from former law. — In order to make it clear provisions and have been moved to other sections. See 

that all definitions in the Uniform Commercial Code Seen rane pees vane die Sis wendy iH 

eee? ; : cepts of notice and knowledge formerly addressed in 
not just thee aprring in Ae 1.8 Sa a eee 
appearing in other Articles) do not apply if the context 1-204 [55-1-204 NMSA 1978] (determining when a MS aten 
otherwise requires, a new Subsection (a) to that effect has gives value for rights, replacing the definition of "value" in 
been.added, and the definitions now appear in Subsection former Section 1-201(44) [55-1-201(44) NMSA 1978]), and 

(b). The reference in Subsection (a) to the "context" is 1-206 [55-1-206 NMSA 1978] (addressing the Neen tape of 

intended to refer to the context in which the defined term presumptions, replacing the definitions of "presumption 

is used'in the Uniform Commercial Code. In other words, and "presumed" in former Section 1-201(31)[55-1-201(31) 
the definition applies whenever the defined term is used NMSA 1978]). Similarly, the portion of the definition of 


unless the context in which the defined term is used in "security interest" in former Section 1-201(37) [55-1- 
the statute indicates that the term was not used in its 201(37) NMSA 1978] which explained the difference be- 


defined sense, Consider, for example, Sections. 3-103(a) tween a security interest and a lease has been relocated to 
(9) [55-3-103(a)(9), NMSA.1978] (defining "promise," in Section 1-208 [55-1-203 NMSA 1978]. 


" : : [w iti i i 1-201 [55-1-201 
relevant part, as "a written undertaking to pay money o definitions in former Section 1-2( i 
signed by the person undertaking to pay") and 3-303(a)(1) NMSA 1978] have been deleted. The definition of "honor 


[55-3-303(a)(1) NMSA 1978] (indicating that an instru- in former Section 1-201(21) [55-1-201(21) NMSA 1978] 
ment is issued or transferred for value if "the instrument has been moved to Section 2-103(1)(b) [55-2-103(1)(b) 


is issued or transferred for a promise of performance, to NMSA 1978], inasmuch as the definition only applies to 


the extent that the promise has been performed"). It is the use of the word in Article 2. The definition of "tele- 
clear from the statutory context of the use of the word gram" in former Section 1-201(41) [55-1-201(41) NMSA 
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1978] has been deleted because that word no longer ap- 
pears in the definition of "conspicuous." 

Other than minor stylistic changes and renumbering, 
the remaining definitions in this section are as in former 
Article 1 except as noted below. 

1. "Action." Unchanged from former Section 1-201 
[55-1-201 NMSA 1978], which was derived from similar 
definitions in Section 191, Uniform Negotiable Instru- 
ments Law; Section 76, Uniform Sales Act; Section 58, 
Uniform Warehouse Receipts Act; Section 53, Uniform 
Bills of Lading Act. 

2. "Aggrieved party." 
tion 1-201, 

3. "Agreement." Derived from former Section 1-201. 
As used in the Uniform Commercial Code the word is in- 
tended to include full recognition of usage of trade, course 
of dealing, course of performance and the surrounding 
circumstances as effective parts thereof, and of any agree- 
ment permitted under the provisions of the Uniform Com- 
mercial Code to displace a stated rule of law. Whether an 
agreement has legal consequences is determined by ap- 
plicable provisions of the Uniform Commercial Code and, 
to the extent provided in Section 1-103 [55-1-1083 NMSA 
1978], by the law of contracts. 


Unchanged from former Sec- 


4, "Bank." Derived from Section 4A-104 [55-4A-104 
NMSA 1978], 
5. "Bearer." Unchanged from former Section 1-201, 


which was derived from Section 191, Uniform Negotiable 
Instruments Law. 

6. "Bill of Lading." Derived from former Section 1- 
201, The reference to, and definition of, an "airbill" has 
been deleted as no longer necessary. 

7. “Branch.” Unchanged from former Section 1-201. 

8. "Burden of establishing a fact." Unchanged from 
former Section 1-201. 

9, "Buyer in ordinary course of iad Except for 
minor stylistic changes, identical to former Section 1-201 
(as amended in conjunction with the 1999 revisions to Ar- 
ticle 9). The major significance of the phrase lies in Sec- 
tion 2-403 [55-2-403 NMSA 1978] and in the Article on 
Secured Transactions (Article 9). 

The first sentence of paragraph (9) makes clear that a 
buyer from a pawnbroker cannot be a buyer in ordinary 
course of business. The second sentence explains what it 
means to buy "in the ordinary course." The penultimate 
sentence prevents a buyer that does not have the right 
to possession as against the seller from being a buyer in 
ordinary course of business. Concerning when a buyer 
obtains possessory rights, see Sections 2-502 and 2-716 
[55-2-502 and 55-2-716 NMSA 1978]. However, the penul- 
timate sentence is not intended to affect a buyer's status 
as a buyer in ordinary course of business in cases (such 
as a drop shipment”) involving delivery by the seller to a 
person buying from the buyer or a donee from the buyer. 
The requirement relates to whether as, against the seller 
the buyer or one taking through the buyer has possessory 
rights. 

10. "Conspicuous." Derived from former Section 1- 
201(10) [55-1-201(10) NMSA 1978]. This definition 
states the general standard that to be conspicuous 
a term ought to. be noticed by a reasonable person. 


Whether a term is conspicuous is an issue for the court. 


Subparagraphs (A) and (B) set out several methods for 
making a term conspicuous. Requiring that a term be 
conspicuous blends a notice function (the term ought to 
be noticed) and a planning function (giving guidance to 
the party relying on the term regarding how that result 
can be achieved), Although these paragraphs indicate 
some of the methods for making a term attention-calling, 
the test is whether attention can reasonably be expected 


to be called to it. The statutory language should not be 


construed to permit a result that is inconsistent with 
that test. 
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11,, "Consumer," Derived from Section 9-102(a)(25) 
[55-9-102 (a)(25) NMSA 1978]. 

12, "Contract," Except for minor stylistic changes, 
identical to former Section 1-201. 

13. "Creditor." Unchanged from former Section 1-201. 

14, "Defendant." Except for minor stylistic changes, 
identical to former Section 1-201, which was derived from 
Section 76, Uniform Sales Act. 

15, "Delivery," Derived from former Section 1-201. 
The reference to certificated securities has been deleted in 
light of the more specific treatment of the matter in Sec- 
tion 8-301 [55-8-301 NMSA 1978]. 

16. "Document of title." Unchanged from former Sec- 
tion 1-201, which was derived from Section 76, Uniform 
Sales Act. By making it explicit that the obligation or des- 
ignation of a third party as "bailee" is essential to a docu- 
ment of title, this definition clearly rejects any such result 
as obtained in Hixson v. Ward, 254 Tll.App. ‘505 (1929), 
which treated a conditional sales contract as a document 
of title.. Also the definition is left open so that new types 
of documents may be included. It is unforeseeable what 
documents may one day serve the essential purpose now 
filled by warehouse receipts and bills of lading, Truck 
transport has already opened up problems which do not fit 
the patterns of practice resting upon the assumption that 
a draft can’move through banking channels faster than 
the goods themselves can reach their destination. There 
lie ahead air transport and such probabilities as teletype 
transmission of what may some day be regarded commer- 
cially as "Documents of Title," The definition is stated in 
terms of the function of the documents with the intention 
that any document which gains commercial recognition as 
accomplishing the desired result shall be included within 
its scope. Fungible goods are adequately identified within 
the language of the definition by identification of the mass 
of which they are a part. 

Dock warrants were within the Sales Act definition of 
document of title apparently for the purpose of recogniz- 
ing a valid tender by means of such paper... In current 
commercial practice a dock warrant or receipt is a kind 
of interim certificate issued by steamship companies upon 
delivery of the goods at the dock, entitling a designated 
person to have issued to him at the company's office a bill 
of lading. The receipt itself is invariably nonnegotiable 
in form although it may indicate that a negotiable bill 
is to be forthcoming. Such a document is not within the 
general compass of the definition, although trade usage 
may in some cases entitle such paper to be treated as a 
document of title. If the dock receipt actually represents 
a storage obligation undertaken by the shipping company, 
then it is a warehouse receipt within this section regard- 
less of the name given to the instrument. 

The goods must be "described," but the description may 
be by marks or labels and may be qualified in such a way 
as to disclaim personal knowledge of the issuer regard- 
ing contents or condition. However, baggage and parcel 
checks: and similar "tokens" of storage which identify 
stored goods only as those received ‘in exchange sd the 
token are not covered by this Article. 

The definition is broad enough to include an airway bill. 

17. "Fault." Derived from former Section'1-201. "De- 
fault" has been added to the list of events constituting 
fault. 

18. "Fungible goods." Derived from former Section 1- 
201. References to securities have been deleted because 
Article 8 no longer uses the term "fungible" to describe 
securities. Accordingly, this provision now defines the 
concept only in the context of goods. 

19.. "Genuine." Unchanged from former Section 1-201. 

‘20, "Good faith." Former Section 1-201(19) [55-1- 
201(19) NMSA 1978] defined "good faith" simply as hon- 
esty in fact; the definition contained no element of com- 
mercial reasonableness. Initially, that definition applied 
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throughout the Code with only one exception. ' Former 
Section 2-103(1)(b) [55-2-103(1)(b) NMSA-1978] provided 
that "in that Article, "good faith' in the case of a merchant 
means honesty in fact and the observance of reasonable 
commercial standards of fair dealing in the trade." This 
alternative definition was limited in applicability, though, 
because it applied only to transactions within the scope of 
Article 2 and it applied only to merchants. 

Over time, however, amendments to the Uniform Com: 
mercial Code brought the Article 2 merchant concept. of 
good faith (subjective honesty and objective commer- 
cial reasonableness) into other Articles, First, Article 
2A explicitly incorporated the Article 2 standard. See 
Section 2A-103(7) [55-2A-103(7) NMSA 1978]. Then, 
other Articles broadened the applicability of that stan- 
dard by adopting it, for all parties rather than just for 
merchants. See, e.g., Sections 3-103(a)(4), 4A-105(a)(6), 
7-102(a)(6), 8-102(a)(10), and 9-102(a)(43) [55-3-103(a) 
(4), 55-4A-105(a)(6), 55-7-102(a)(6), 55-8-102(a)(10), and 
55-9-102(a)(43) NMSA 1978]. Finally, Articles 2. and 
2A were amended so as to apply the standard to non- 
merchants as well as merchants. See Sections 2-103(1) 
(j), 2A-108(1)(m) [55-2-103(1)G), 55-2A-103(1)(m) NMSA 
1978]. All of these definitions are comprised of two ele- 
ments — honesty in fact and the observance of reasonable 
commercial standards of fair dealing. Only revised Article 
5 defines "good faith" solely in terms of subjective honesty, 
and only Article 6 (in the few states that have not cho- 
sen to delete the Article) is without a definition of good 


faith. (It should be noted that, while revised Article 6 did | 


not define good faith, Comment 2 to revised Section 6-102 
[55-6-102 NMSA 1978] states that "this Article adopts the 
definition of 'good faith’ in Article 1 in all cases, even when 
the buyer is a merchant.") 

Thus, the definition of "good faith" in this section 
merely confirms what has been the case for a number of 
years as Articles of the UCC have been amended or re- 
vised — the obligation of "good faith," applicable in each 
Article, is to be interpreted in the context of all Articles 
except for Article 5 as including both the subjective ele- 
ment of honesty in fact and the objective element of the 
observance of reasonable commercial standards of fair 
dealing. As a result, both the subjective and objective ele- 
ments are part of the standard of "good faith," whether 
that obligation is specifically referenced in another Ar- 
ticle of the Code (other than Article 5) or is provided by 
this Article. 

Of course; as noted in the statutory text, the definition 
of "good faith" in this section does not apply when the nar- 
rower definition of "good faith" in revised Article 5 is ap- 
plicable. 

As noted above, ‘the definition of "good faith" in this sec- 
tion requires not only honesty in fact but also "observance 
of reasonable commercial standards of fair dealing." Al- 
though "fair dealing" is a broad term that must be defined 
in context, it is clear that it is concerned with the fairness 
of conduct rather than the care with which an act is per- 
formed. This is an entirely different concept than whether 
a party exercised ordinary care in conducting a transac- 
tion, Both concepts are to be determined in the light of 
reasonable commercial standards, but those standards 
in each case are directed to different aspects of commer- 
cial conduct. See eg., Sections 3-103(a)(9) and 4-104(c) 
[55-3-103(a)(9) and 55-4-104(c) NMSA 1978] and Com- 
ment 4 to Section 3-103 [55-3-103 NMSA 1978]. 

21. "Holder." Derived from former Section 1-201, The 
definition has been reorganized for clarity. - 

22. "Insolvency proceedings." Unchanged from former 
Section 1-201. 

23. "Insolvent." Derived from former Section 1-201. 
The three tests of insolvency — "generally ceased to pay 
debts in the ordinary course of business other than as a 
result of a bona fide dispute as to them," "unable to pay 
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debts as they become due," and "insolvent within the 
meaning of the federal bankruptcy law" — are expressly 
set up as alternative tests and must be approached from.a 
commercial standpoint. 

24. "Money." Substantively identical to former Sec- 
tion 1-201, The test is that of sanction of government, 
whether by authorization before issue or adoption after- 
ward, which recognizes the circulating medium as a part 
of the official currency of that government. The narrow 
view that money is limited to legal tender is rejected. 

25. "Organization." The former definition of this word 
has been replaced with the standard definition used in 
acts prepared by the National Conference of Commission- 
ers on Uniform State Laws. 

26. "Party." Substantively identical. to former Sec- 
tion 1-201. Mention of a party includes, of course, a per- 
son acting through an agent. However, where an agent 
comes into opposition or contrast to the principal, particu- 
lar account is taken of that situation. 

27. "Person." The former definition of this word has 
been replaced with the standard definition used in acts 
prepared by the National Conference of Commissioners 
on Uniform State Laws. 

28. "Present value." This definition was formerly con- 
tained within the definition of "security interest" in for- 
mer Section 1-201(37) [55-1-201(37) NMSA 1978]. 

29. "Purchase." Derived from former Section 1-201, 
The form of definition has been changed from "includes" 
to "means." 


30. "Purchaser." Unchanged from former Section 1- 
201. 
31. "Record." Derived from Section 9-102(a)(69) 


[55-9-102(a)(69) NMSA 1978]. 

32. "Remedy." Unchanged from former Section 1-201. 
The purpose is to make it clear that both remedy and right 
(as defined) include those remedial rights of "self help" 
which are among the most important bodies of rights un- 
der the Uniform’ Commercial Code, remedial rights being 
those to which an aggrieved party may resort on its own. 

33. "Representative." Derived from former Section 1- 
201, Reorganized, and form changed from "ineludes" to 
"means." 

34. "Right." Except for minor stylistic changes, identi- 
cal to former Section 1-201. 

35. "Security Interest." The definition is the first para- 
graph of the definition of "security interest" in former Sec- 
tion 1-201, with minor stylistic changes. The remaining 
portion of that definition has been moved to Section 1-203 
[55-1-203 NMSA 1978]. Note that, because of the scope of 
Article 9, the term includes the interest of certain outright 
buyers of certain kinds of property, 

386. "Send." Derived from former Section 1-201 [55-1- 
201 NMSA 1978], Compare "notifies". 

37, "Signed." Derived from former Section 1-201. For- 
mer Section 1-201 referred to “intention to authenticate"; 
because other articles now use the term "authenticate," 
the language has been changed to "intention to adopt or 
accept." The latter formulation is derived from the defini- 
tion of "authenticate" in Section 9-102(a)(7) [55-9-102(a) 
(7) NMSA 1978]. This provision refers only. to writings, 
because the term "signed," as used in some articles, refers 
only to writings. This provision also makes it'clear that, 
as the term "signed" is used in the Uniform Commercial 
Code, a complete signature is not necessary. The symbol 
may be printed, stamped or written; it may be by initials 
or by thumbprint. It may be on any part of the document 
and in appropriate.cases may be found in a billhead or let- 
terhead. No catalog of possible situations can be complete 
and the court must use common sense and commercial 
experience in passing upon these matters. The question 
always is whether the symbol was executed or adopted by 
the party with present intention to adopt or accept the 
writing. 
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38. "State." This is the standard definition of the term 
used in acts prepared by the National Conference of Com- 
missioners on Uniform State Laws. 

39. "Surety." This definition makes it clear that 
"surety" includes all secondary obligors, not just those 
whose obligation refers to the person obligated as a surety. 
As to the nature of secondary obligations generally, see 
Restatement (Third), Suretyship and Guaranty Section 1 
(1996). 

40. "Term." Unchanged from former Section 1-201. 

41. "Unauthorized signature." Unchanged from for- 
mer Section 1-201. 

42. "Warehouse receipt." Unchanged from former Sec- 
tion 1-201, which was derived from Section 76(1), Uniform 
Sales Act; Section 1, Uniform Warehouse Receipts ‘Act. 
Receipts issued by a field warehouse are included, pro- 
vided the warehouseman and the depositor of the goods 
are different persons. 

43, "Written" or "writing." 
Section 1-201, 


Unchanged from former 
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Definitional cross references. — 
"Bill of lading". Section 1-201. 
"Contract". Section 1-201. 
"Genuine". Section 1-201. 


ANNOTATIONS 


Repeals and reenactments. — Laws 2005, ch. 144, 
§ 10, effective January 1, 2006, repealed former 55-1-202 
NMSA 1978, relating to prima facie evidence by third 
party, as enacted by Laws 1961, ch. 96, § 1-202, and en- 
acted a new 55-1-202 NMSA 1978 relating to "notice" and 
"knowledge". For previous law relating to "notice" and 
"knowledge", see former Subsections 25 to 27 of 55-1-201 
NMSA 1978 on the 2004 NMSA 1978 on NMOneSource 
com. 

Compiler's notes, — For current law governing prima 
facie evidence, see 55-1-307 NMSA 1978, 

Am, Jur. 2d, A.L.R. and C.J.8. references. — 15A 
Am, Jur. 2d Commercial Code § 33, 

32A C.J.S. Evidence §§ 819, 820, 967, 


55-1-203. Lease distinguished from security interest. 


(a) Whether a transaction in the form of a lease creates a lease or security interest is deter- 


mined by the facts of each case. 


(b) A transaction in the form of a lease creates a security interest if the consideration that the 
lessee is to pay the lessor for the right to possession and use of the goods is an mopligabion for the 
term of the lease and is not subject to termination by the lessee, and: 

(1) the original term of the lease is equal to or greater than the remaining economic life of 


the goods; 


(2) the lessee is bound to renew the lease for the remaining economic life of the goods or is 


bound to become the owner of the goods; 


(8) the lessee has an option to renew the lease for the remaining economic life of the goods 
for no additional consideration or for nominal additional consideration upon compliance with the 


lease agreement; or 


(4) the lessee has an option to become the owner of the goods for no additional consider- 
ation or for nominal additional consideration upon compliance with the lease agreement. 

(c) A transaction in the form of a lease does not create a security interest merely because: 

(1) the present value of the consideration the lessee is obligated to pay the lessor for the 
right to possession and use of the goods is substantially equal to or is greater than the fair market 
value of the goods at the time the lease is entered into; 

(2) the lessee assumes risk of loss of the goods; 

(3) the lessee agrees to pay, with respect to the goods, taxes, i insurance, filing, recording or 


registration fees, or service or maintenance costs; 

(4) the lessee has an option to renew the lease or to become the owner of the goods; 

(5) the lessee has an option to renew the lease for a fixed rent that is equal to or greater 
than the reasonably predictable fair market rent for the use of the goods for the term of the re- 
newal at the time the option is to be performed; or 

(6) the lessee has an option to become the owner of the goods for a fixed price that is equal 
to or greater than the reasonably predictable fair market value of the goods at the time the option 
is to be performed. 

(d) Additional consideration i is nominal if it is less than the lessee's reasonably predictable rer 
of performing under the lease agreement if the option is not exercised. Additional consideration 
is not nominal if: 

(1) when the option to renew the lease is granted to the lessee, the rent is stated to be the 
fair market rent for the use of the goods for the term of the renewal determined at the time the 
option is to be performed; or 

(2) when the option to become the owner of the goods is granted to the lessee, fie price is 
stated to be the fair market value of the goods determined at the time the option is to be performed. 
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(e) The "remaining economic life of the goods" and "reasonably predictable" fair market rent, 
fair market value or cost of performing under the lease agreement must be determined with refer- 
ence to the facts and circumstances at the time the transaction is entered into. 


History: Laws 2005, ch. 144, § 11. 
OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved, 

Source. — Former Section 1-201(87) [55-1-201(37) 
NMSA 1978]. 

Changes from former law. — This section is substan- 
tively identical to those portions of former Section 1- 
201(87) distinguished "true" leases from security inter- 
ests, except that the definition of "present value" formerly 
embedded in Section 1-201(37) has been placed in Sec- 
tion 1-201(28) [55-1-201(28) NMSA 1978]. 

1. An interest in personal property or fixtures which 

secures payment or performance of an obligation is a 
"security interest." See Section 1-201(37) [55-1-201(37) 
NMSA 1978]. Security interests are sometimes created 
by transactions in the form of leases. Because it can be 
difficult to distinguish leases that create security inter- 
ests from those that do not, this section provides rules 
that govern the determination of whether a transaction in 
the form of a lease creates a security interest. 
2. One of the reasons it was decided to codify the law 
with respect to leases was to resolve an issue that created 
considerable confusion in the courts: what is a lease? The 
confusion existed, in part, due to the last two sentences of 
the definition of security interest in the 1978 Official Text of 
the Act, Section 1-201(37). The confusion was compounded 
by the rather considerable change in the federal, state and 
local tax laws and accounting rules as they relate to leases 
of goods, The answer is important because the definition of 
lease determines not only the rights and remedies of the par- 
ties to the lease but also those of third parties. If a transac- 
tion creates a lease and not a security interest, the lessee's 
interest in the goods is limited to its leasehold estate; the 
residual interest in the goods belongs to the lessor. This has 
significant: implications to the lessee's creditors. "On com- 
mon law theory, the lessor, since he has not parted with title, 
is entitled to full protection against the lessee's creditors and 
trustee in bankruptcy...." 1G. Gilmore, Security Interests 
in Personal Property Section 3.6, at 76 (1965), 

Under pre-UCC chattel security law there was gener- 
ally no requirement that the lessor file the lease, a financ- 


ing statement, or the like, to enforce the lease agreement 


against the lessee or any third party; the Article on Secured 
Transactions (Article 9) did not change the common law 
in that respect. Coogan, Leasing and the Uniform Com- 
mercial Code, in Equipment Leasing - Leveraged Leasing 
681, 700 n.25, 729 n.80 (2d ed.1980). The Article on Leases 
(Article 2A) did not change the law'in that respect, except 
for leases of fixtures. Section 2A-309 [55-2A-809 NMSA 
1978]. An examination of the common law will not provide 
an adequate answer to the question of what is a lease. The 
definition of security ‘interest in Section 1-201(37) of the 
1978 Official Text of the Act provided that the Article on 
Secured Transactions (Article 9) governs security interests 
disguised as leases, i.e., leases intended as security; how- 
ever, the definition became vague and outmoded. 

Lease is defined in Article 2A as a transfer of the right 
to possession and ‘use of goods for a term, in return for 
consideration. Section 2A-103(1)(j): [55-2A-103(1)G) 
NMSA 1978]. The definition continues by stating that the 
retention or creation of a security interest is not a lease. 
Thus, the task of sharpening the line between true leases 
and security interests disguised as leases continues to be 
a function of this Article. 
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This section begins where Section 1-201(385) [55-1- 
201(85) NMSA 1978] leaves off. It draws a sharper line 
between leases and security interests disguised as leases 
to create greater certainty in commercial transactions. 

Prior to enactment of the rules now codified in this sec- 
tion, the 1978 Official Text of Section 1-201(87) provided 
that whether a lease was intended as security (i.e, a se- 
curity interest disguised as a lease) was to be determined 
from the facts of each case; however, (a) the inclusion of 
an option to purchase did not itself make the lease one in- 
tended for security, and (b) an agreement that upon compli- 
ance with the terms of the lease the lessee would become, 
or had the option to become, the owner of the property for 
no additional consideration, or for a nominal consideration, 
did make the lease one intended for security. 

Reference to the intent of the parties to create a lease or 
security interest led to unfortunate results. In discover- 
ing intent, courts relied upon factors that were thought 
to be more consistent with sales or loans than leases. 
Most of these criteria, however, were as applicable to true 
leases as to security interests. Examples include the typi- 
cal net lease provisions, a purported lessor's lack of stor- 
age facilities or its character as a financing party rather 
than a dealer in goods. Accordingly, this section contains 
no reference to the parties’ intent. 

Subsections (a) and (b) were originally taken from Sec- 
tion 1(2) of the Uniform Conditional Sales Act (act with- 
drawn 1943), modified to reflect current leasing practice. 
Thus, reference to the case law prior, to the incorpora- 
tion of those concepts in this article will provide a useful 
source of precedent. Gilmore, Security Law, Formalism 
and Article 9, 47 Neb.L.Rev, 659, 671 (1968), Whether a 
transaction creates a lease or a security interest contin- 
ues to be determined by the facts of each case. Subsection 
(b) further provides that a transaction creates a security 
interest if the lessee has an obligation to continue pay- 
ing consideration for the term of the lease, if the obliga- 
tion is not terminable by the lessee (thus correcting early 
statutory gloss, eg., In re Royer's Bakery, Inc., 1 U.C.C. 
Rep.Serv. (Callaghan) 342 (Bankr.E.D.Pa.1963)) and if 
one of four additional tests is met. The first of these four 
tests, subparagraph (1), is that the original lease term is 
equal to or greater than the remaining economic life of 
the goods. The second of these tests, subparagraph (2), 
is that the lessee is either bound to renew the lease for 
the remaining economic life of the goods or to become the 
owner of' the goods. In re Gehrke Enters., 1 Bankr. 647, 
651-52 (Bankr, W.D.Wis.1979). The third of these tests, 
subparagraph (3), is whether the lessee has an option 
to renew the lease for the remaining economic life of the 
goods for no additional consideration or for nominal ad- 
ditional consideration, which is defined later in this sec- 
tion. In re Celeryvale Transp., 44 Bankr, 1007, 1014-15 
(Bankr.E.D.Tenn.1984), The fourth of these tests, sub- 
paragraph (4), is whether the lessee has an option to be- 
come the owner of the goods for no additional consider- 
ation or for nominal additional consideration. All of these 
tests focus on economics, not the intent of the parties. Jn 
re Berge, 82 Bankr. 370, 371-73 (Bankr.W.D. Wis.1983). 

The focus on economics is reinforced by Subsection (c). 
It states that a transaction does not create a security inter- 
est merely because the transaction has certain character- 
istics listed therein. Subparagraph (1) has no statutory 
derivative; it states that a full payout lease does not per 
se create a security interest. Rushton v. Shea, 419 F.Supp. 
1349, 1865 (D.Del.1976). Subparagraphs (2) and (3) pro- 
vide the same regarding the provisions of the typical net 
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lease: Compare All-States Leasing Co. v, Ochs, 42 Or.App. 
319, 600 P.2d 899 (Ct.App.1979), with In re Tillery, 571 F.2d 
1361 (5th Cir.1978). 
pands the provisions of the 1978 Official Text of Section 1- 
201(87) to make clear that the option can be to buy or re- 
new. Subparagraphs (5) and (6) treat fixed price options 
and provide that fair market value must, be determined at 
the time the transaction is entered into, Compare Arnold 
Mach. Co. v. Balls, 624 P.2d 678 (Utah 1981), with Aoki v. 
Shepherd Mach, Co., 665 F.2d 941 (9th Cir.1982). 

The relationship of Subsection (b) to Subsection (c) de- 
serves to be explored. The fixed price purchase option pro- 
vides a useful example. A fixed price purchase option in 
a lease does not of itself create a security interest. This 
is particularly true if the fixed price is equal to or greater 
than the reasonably predictable fair market value of the 
goods at the time the option is to be performed. A security 
interest is created only if the option price is nominal and 
the conditions stated in the introduction to the second para- 
graph of this subsection are met. There is a set of purchase 
options whose fixed price is less than fair market value but 
greater than nominal that must be determined on the facts 
of each case to ascertain whether the transaction in which 
the option is included creates a lease or a security interest. 

It was possible to provide for various other permuta- 
tions and combinations with respect to options to pur- 
chase and renew. For example, this section could have 
stated a rule to govern the facts of In re Marhoefer Pack- 
ing Co., 674 F.2d 1189 (7th Cir.1982). This was not done 
because it would unnecessarily complicate the definition. 
Further development of this rule is left to the courts, 

Subsections (d) and (e) provide definitions and rules of 
construction, . 

Cross references, — Sections 1-201; 1-205; 1-208; 2-103; 
2-508; 2-603; 2-614 and 2-615. 

Definitional cross references. — 

"Contract". Section 1-201. 

"Good faith". Sections 1-201 and 2-103. 


55-1-204. Value. 


UNIFORM COMMERCIAL CODE 


Subparagraph (4) restates and ex- — 


55-1-204 


ANNOTATIONS 


Repeals and reenactments. — Laws 2005, ch. 144, 
§ 11, effective January 1, 2006, repealed former 55-1=203 
NMSA 1978, relating to "obligation of good faith", as en- 
acted by Laws 1961, ch, 96, § 1-203, relating to lease dis- 
tinguished from "security interest" and enacted a new 55- 
1- 203 NMSA 1978 relating to "lease" distinguished from 

"security interest". 

For prior law governing a whether a transaction creates 
a lease or security interest, see Subsection 37 of 55-1-201 
NMSA 1978 on the 2004 NMSA 1978 on NMGneSouee 
.com. 

Compiler's notes. — Laws 2005, ch. 144, § 18; effective 
January 1, 2006, enacted a new 55-1-304 NMSA 1978, re- 
lating to obligation of good faith. Section 55-1-304 NMSA 
1978 is almost identical to former 55-1-203 NMSA 1978. 
For provisions of former 55-1-203 NMSA 1978, see the 
2004 NMSA 1978 on NMOneSource.com, 

Law reviews. — For comment, "Commercial Les - 
Uniform Commercial Code - Section 2-609: Right to Ad- 
equate Assurance of Performance," see.7 Nat. Resources J. 
397 (1967). 

For article, "The Warehouseman vs, the Secured Party: 
Who Prevails When the Warehouseman's Lien Covers 
Goods Subject to a Security Interest?" see 8 Nat. Re- 
sources J, 831 (1968), 

For annual survey of New Mexico law relating to com- 
mercial law, see 13 N.M.L. Rey, 298 (1988), 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 15A Am. 
Jur, 2d. Commercial Code § 26; 17A Am. Jur, 2d Contracts 
§ 380; 68A Am. Jur. 2d Secured Transactions § 184 et seq. 

Sufficiency of designation of debtor or secured party. in 
security agreement of financing statement, under UCC)§ 
9-402, 99 A.L.R.3d 478. 

Effectiveness of original financing statement isdet 
UCC Article 9 after change in debtor's name, identity, or 
business structure, 99 A.L.R.38d 1194, 

17A C.J.S, Contracts § 494. 


Except as otherwise provided in Chapter 55, Articles 3, 4 and 5, a person gives value for rights 


if the person acquires them: 


(1) 


in return for a binding commitment to extend credit or for the extension of immediately 


available credit, whether or not drawn upon and whether or not a Seba We is provided for i in 


the event of difficulties in collection; 


(2) as security for, or in total or partial satisfaction of, a preexisting claim; 
(3) by accepting delivery under a preexisting contract for purchase; or 


(4) 


History: Laws 2005, ch. 144, § 12. 
OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL, Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

Source. — Former Section 1-201(44) 
NMSA 1978]. 

Changes from former law. — Unchanged from former 
Section 1-201 [55-1-201 NMSA 1978], which was derived 
from Sections 25, 26, 27, 191, Uniform Negotiable Instru- 
ments Law; Section 76, Uniform Sales Act; Section 658, 
Uniform Bills of Lading Act; Section 58, Uniform. Ware- 
house Receipts Act; Section 22(1), Uniform Stock Transfer 
Act; Section 1, Uniform Trust Receipts Act. These provi- 
sions are substantive rather than purely definitional, Ac- 
cordingly, they have been relocated from former Section 1- 
201 to this section. 


[55-1-201(44) 
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in return for any consideration sufficient to support a simple contract. 


All the Uniform Acts in the commercial law field (except 
the Uniform Conditional Sales Act) have carried defini- 
tions of value." All those definitions provided that value 
was any consideration sufficient to support a simple con- 
tract, including the taking of property in satisfaction of 
or as security for a pre-existing claim. Subsections (1), 
(2), and (4) in substance continue the definitions of "value" 
in. the earlier acts.. Subsection (3)»makes explicit that 
"value" is also given in-a third situation; where a buyer 
by taking delivery under a pre-existing contract converts 
a contingent. into a fixed obligation. 

. This definition is not applicable to Articles 3 and 4, but 
the express inclusion of immediately available credit as 
value follows the: separate definitions in| those Articles. 
See Sections 4-208, 4-209, 3-303 [55-4-208, 55-4-209, 55- 
3-303 NMSA 1978, respectively]. A. bank or other financ- 
ing agency which in good faith makes advances against 
property held as collateral becomes a bona fide purchaser 
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of that property even though provision may be made for 
charge-back in case of trouble. Checking credit is "imme- 
diately available" within the meaning of this section if the 
bank would be subject to an action for slander of credit 
in case checks drawn against the credit were dishonored, 
and when a charge-back is not discretionary with the 
bank, but may only be made when difficulties in collection 
arise in connection with the specific transaction involved. 

Definitional cross reference. — "Agreement". Section 1- 
201. 


ANNOTATIONS 


Repeals and reenactments. — Laws 2005, ch. 144, 
§ 12, effective January 1, 2006, repealed former 55-1-204 
NMSA 1978 as enacted by Laws 1961, ch, 96, § 1-204, and 
enacted a new 55-1-204 NMSA 1978. 


GENERAL PROVISIONS 


55-1-205 


Laws 2005, ch. 144; § 12, effective January 1, 2006, re- 
pealed former 55-1-204 NMSA 1978 relating to "reason- 
able time" and "seasonably", as enacted by Laws 1961, ch. 
96, § 1-204, and enacted a new 55-1-204 NMSA 1978 re- 
lating to value. The substance of former 55-1-204 NMSA 
1978 has been enacted as a new 55-1-205 NMSA 1978 by 
Laws 2005, ch. 144, § 18. For provisions of former 55-1- 
204 NMSA 1978, see the 2004 NMSA 1978 on NMOne 
Source.com. 

Compiler's notes. — For former law governing 
"value", see Subsection 44 of 55-1-201 NMSA 1978 on the 
2004 NMSA 1978 on NMOneSource.com. 

For current law governing reasonable time and season- 
ableness, see 55-1-205 NMSA 1978, 

Am. Jur, 2d, A.L.R. and C.J.8. references. — 11 Am. 
Jur. 2d Bills and Notes § 888, 

86 C.J.S. Time § 8, 


55-1-205. Reasonable time; seasonableness. 


(a) Whether a time for taking an action required by the Uniform Commercial Code is reason- 
able depends on the nature, purpose and circumstances of the action. 
(b) An action is taken seasonably if it is taken at or within the time agreed or, if no time is 


agreed, at or within a reasonable time. 


History: 1953 Comp., § 50A-1-204, enacted by Laws 
1961, ch. 96, § 1-204; 1978 Comp., § 55-1-204; recom- 
piled by compiler as NMSA 1978, § 55-1-205; Laws 
2005, ch. 144, § 13. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC, All 
rights reserved. 

Source. — Former Section 1-204(2)-(3) [55-1-204(2)-(3) 
NMSA 1978]. 

Changes from former law. — This section is derived 
from Subsections (2) and (3) of former Section 1-204 [55-1- 
204 NMSA 1978]. Subsection (1) of that section is now in- 
corporated in Section 1-302(b) [55-1-302(b) NMSA 1978]. 

1. Subsection (a) makes it clear that requirements that 
actions be taken within a "reasonable" time are to be ap- 
plied in the transactional context of the particular action. 

2. Under Subsection (b), the agreement that fixes the 
time need not be part of the main agreement, but may 
occur separately. Notice also that under the definition 
of "agreement" (Section 1-201 [55-1-201 NMSA 1978]) 
the circumstances of the transaction, including course of 
dealing or usages of trade or course of performance may 
be material. On the question what is a reasonable time 
these matters will often be important. 

Cross references, — 

Point 1: Sections 1-208, 2-104 and 2-202. 

Point 2: Section 2-208, 

Point 4; Section 2-201 and Part 3 of Article 2. 

Point 6: Sections 1-203 and 2-302. 

Point 8: Sections 1-102 and 1-201. 

Point 9: Section 2-204(3). 

Definitional cross references, — 

"Agreement", Section 1-201, 

"Contract". Section 1-201. 

"Party". Section 1-201, 

"Term", Section 1-201. 


ANNOTATIONS 


Repeals and reenactments, — Laws 2005, ch, 144, 


§ 13, effective January 1, 2006, repealed former 55-1-205 
NMSA 1978 as enacted by Laws 1961, ch. 96, § 1-205, and 
enacted a new 55-1-205 NMSA 1978. 
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Laws 2005, ch. 144, § 18, effective January 1, 2006, re- 
pealed former 55-1-205 NMSA 1978, as enacted by Laws 
1961, ch. 96, § 1-205, relating to course of dealing and 
usage of trade, and enacted a new 55-1-205 NMSA 1978. 
The substance of former 55-1-205 NMSA 1978 has been 
enacted as a new 55-1-303 NMSA 1978 by Laws 2005, 
ch. 144, § 13. For provisions of former 55-1-204 NMSA 
1978, see the 2004 NMSA 1978 on NMOneSource.com: 

Cross references. — For applicability of supplemen- 
tary general principles, see 55-1-103 NMSA 1978. 

Reasonable to require loss claims to be made 
within two days, — In general, a contract provision re- 
quiring claims of loss to be made within two days of de- 
livery is reasonable, lawful and not unconscionable. Bow- 
lin's, Inc, v. Ramsey Oil Co,., 1988-NMCA-0388, 99 N.M. 
660, 662 P.2d 661, cert. denied, 99 N.M. 644, 662 P.2d 646. 

Lessee held to have acted reasonably. — Where 
lessee wrote assigner of leases before the expiration 
of either lease, the manner in which lessee notified: as- 
signee of its election to purchase certain cranes and the 
presentment of full payment in fewer than 30 days from 
expiration of the leases, were acts done in a reasonable 
fashion, and certainly within a reasonable time, as re- 
quired by the Uniform Commercial Code. Cranetex, Inc. 
v. Mountain Dev, Corp., 1987-NMSC-051, 106 N.M. 5, 738 
P.2d 123. 

Law reviews. — For article, "The Warehouseman vs. 
the Secured Party: Who Prevails When the Warehouse- 
man's Lien Covers Goods Subject to a Security Interest?" 
see 8 Nat. Resources J. 331 (1968). 

For article, "Survey of New Mexico Law, 1979-80: Com- 
mercial Law," see 11 N.M.L. Rev. 69 (1981). 

For survey, "Civil Procedure in New Mexico in 1975," 
see 6 N.M. L. Rev. 367 (1976). : 

Clovis Nat'l Bank v. Thomas, 77 N.M. 554, 425 P.2d 726 
(1967), commented on in 8 Nat. Resources J. 183 (1968). 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 11 Am. 
Jur. 2d Bills and Notes 8§ 39, 63; 15A Am. Jur, 2d Com- 
mercial Code §§ 8, 28, 52; 68A Am. Jur. 2d Secured Trans- 
actions §§ 31, 584 et seq. 

17A CWS, Contracts ae 325; 25 CIS. Customs and Us- 
ages §§ 1, 14, 
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55-1-206. Presumptions. 


UNIFORM COMMERCIAL CODE 


55-1-301 


Whenever the Uniform Commercial Code creates a "presumption" with respect to a fact, or pro- 
vides that a fact.is "presumed", the trier of fact must find the existence of the fact unless and until 
evidence is introduced that supports a finding of its nonexistence. 


History: Laws 2005, ch. 144, § 14. 
OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission ef the PEB for the UCC. All 
rights reserved, 

Source. — Former Section 1-201(81) [55-1-201(31) 
NMSA 1978]. 

Changes from former law. — None, other than stylistic 
changes, 

Several sections of the Uniform Commercial Code state 


that there is a "presumption" as to a certain fact, or that, 


the fact is "presumed." This section, derived from the 
definition appearing in former Section 1-201(31) [55-1- 
201(31) NMSA 1978], indicates the effect of those provi- 
sions on the proof process, 

Purposes. — To fill the gap left by the statute of fande 


provisions for goods (Section 2-201 [55-2-201 NMSA © 


1978]), securities (Section 2-319 [55-2-319 NMSA 1978]) 
and security interests (Section 9-203 [55-9-203 NMSA 
1978]). The Uniform Sales Act covered the sale of "choses 
in action"; the principal gap relates to sale of the "general 
intangibles" defined in Article 9 (Section 9-106, [55-9-106 
NMSA 1978]) and to transactions excluded from,Article 9 
by Section 9-104 [55-9-104 NMSA 1978]. Typical are the 
sale of bilateral contracts, royalty rights or the like, The in- 
formality normal to such transactions is recognized by lift- 
ing the limit for oral transactions to $5,000, In such trans- 
actions there is often no standard of practice by. which to 


Repeals, — Laws 2005, ch, 144, § 113, repealed 55-1- 


207 NMSA 1978, as enacted by Laws 1961, ch. 96, § 1-207, 
relating to performance or acceptance under reservation 


55-1-208. Repealed. | 
Repeals, — Laws 2005, ch. 144, § 113 repealed 55-1- 


208 NMSA 1978, as enacted by Laws 1961, ch. 96, § 1-208, 
relating to option to accelerate at will, effective January 1, 


55-1-209. Repealed. 


Repeals. — Laws 2005, ch. 144, § 113 repealed 55-1-209 
NMSA 1978, as enacted by Laws 1992, ch. 114, $5, relating 


judge, and values can rise or drop without. warning; trou- 
bling abuses are avoided when the dollar limit is exceeded 
by requiring that the subject-matter be reasonably identi- 
fied in a signed writing which indicates that a contract for 
sale has been made at a defined or stated price. 

Definitional cross references.'— 

"Action". Section 1-201, ~ 

"Agreement". Section 1-201. 

"Contract". Section 1-201. 

"Contract for sale". Section 2-106. 

"Goods". Section 2-105. 

"Party". Section 1-201. 

"Sale". Section 2-106. 

"Signed". Section 1-201. 

"Writing". Section 1-201, 


_ ANNOTATIONS 


Repeals and reenactments. — Laws 2005, ch. 144, 
§ 14, effective January 1, 2006, repealed former 55-1-206 
NMSA 1978, relating to the statute of frauds, as enacted 
by Laws 1961, ch. 96, § 1-206, as amended, and. enact a 
new 55-1-206 NMSA 1978, relating to presumptions. 

Cross. references. — For presumptions in civil cases, 
see 11-301 NMRA of the Rules of Evidence. 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 15A 
Am, Jur, 2d Coniinetaiel Code §§ 87, 114; 72 Am. Jur. 2d 
Statute of Frauds § 180, 

387 C.J.S. Frauds, Statute of § 138. 


of rights, effective January 1, 2006. For current law, see 
55-1-308 NMSA 1978, 


2006. For provisions of current law, see 55-1-309 NMSA 
197.8, 


to subordinated obligations, effective January 1, 2006. For 
provisions of current law, see 55-1-310 NMSA 1978. 


| PART 3 
TERRITORIAL APPLICABILITY AND GENERAL RULES 


55-1-301. Territorial applicability; parties' power to choose 


applicable law. 


A. Except as otherwise provided in this section, when a transaction bears a reasonable relation 
to this state and also to another state or nation the parties may agree that the law either. of this 
state or of such other state or nation shall govern their rights and duties. 
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B. 


GENERAL PROVISIONS 


55-1-301 


In the absence of an agreement effective under Subsection A of this section, and except as 


provided in Subsection C of this section, the Uniform Commercial Code applies to transactions 


bearing an appropriate relation to this state. 


C. If one of the following provisions of the Uniform Commercial Code specifies the applicable 
law, that provision governs and a contrary agreement is effective only to the extent permitted by 


the law so specified: 


(1) Section 55-2-402 NMSA 1978; 

(2) Sections 55-2A-105 and 55-2A-106 NMSA 1978; 
(3). Section 55-4-102 NMSA 1978; 

(4) Section 55-4A-507 NMSA 1978; 

(5) Section 55-5-116 NMSA 1978; . 

(6) Section 55-8-110 NMSA 1978; and 

(7) Sections 55-9-301 through 55-9-307 NMSA 1978. 


History: 1953 Comp., § 50A-1-105, enacted by Laws 
1961, ch. 96, § 1-105; 1978 Comp. §55-1-105; recom- 
piled by compiler as 1978 Comp. § oe 1-105; Laws 
2005, ch. 144, § 15. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL, Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

Source, — Former Section 1-105 [55-1-105 NMSA 1978]. 

Changes from former law. — This section is substan- 
tively identical to former Section 1-105. Gee in lan- 
guage are stylistic only. 

1. Subsection (a) states affirmatively the right of the 
parties to a multi-state transaction or a transaction in- 
volving foreign trade to choose their own law. That right 
is subject-to the firm rules stated in the sections listed in 
Subsection (c), and is limited to jurisdictions to which the 
transaction bears a "reasonable relation," In general, the 
test of "reasonable relation" is similar to that laid down by 
the Supreme Court in ‘Seeman v. Philadelphia Warehouse 
Co., 274 U.S. 403, 47.S.Ct. 626, 71 L.Ed. 1123:(1927), Ordi- 
narily the law chosen must be that of a jurisdiction where 
a significant enough portion of the making or performance 
of the contract is to occur or occurs. But an agreement 
as to choice of law may sometimes take effect as a short- 
hand expression of the intent of the parties as to matters 
governed by their agreement, even though the transaction 
has no significant contact with the jurisdiction chosen. 

2. Where there is no agreement as to the governing 
law, the Act is applicable to any transaction having an 
"appropriate" relation:to any state which enacts it. Of 
course, the Act applies to any transaction which takes 
place in its entirety in a state which has enacted the Act. 
But the mere fact that suit is brought in a state does not 
make it appropriate to apply the ‘substantive law of that 
state. Cases where a relation to the enacting state is not 
"appropriate" include, for example, those where the par- 
ties have clearly contracted on the basis of some other law, 
as where the law of the place of contracting and the law of 
the place of contemplated performance are the same and 
are contrary to the law under the Code. 

3. Where a transaction has significant contacts with 
a state which has enacted the Act and also with other 
jurisdictions, the question what relation is "appropriate" 
is left to judicial decision. In deciding that question, the 
court is not strictly bound by precedents established in 
other contexts. Thus a conflict-of-laws decision refusing 
to apply a purely local statute or rule of law to a particu- 
lar multi-state transaction may not be valid precedent for 
refusal to apply the Code in an analogous situation. Ap- 
plication of the Code in such circumstances may be justi- 
fied by its comprehensiveness, by the policy of uniformity, 
and by the fact that it is in large part a reformulation and 


restatement of the law merchant and of the understand- 
ing of a business’community which transcends state and 
even national boundaries. Compare Global Commerce 


’ Corp. v. Clark-Babbitt Industries, Inc., 289 F.2d 716, 719 
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(2d Cir,.1956), In particular, where a transaction is gov- 
erned in large part by the Code, application of another law 
to some detail of performance because of an accident of 
geography may violate the commercial understanding of 
the parties. 

4, Subsection (c) spells out essential limitations on 
the parties’ right to choose the applicable law. Especially 
in Article 9 parties taking a security interest or asked to 
extend credit which may be subject:to a security interest 
must have sure ways to find out whether and where to file 
and where to look for possible existing filings. 

5. Sections 9-301 [55-9-301 NMSA 1978) through 9- 
307 [55-9-307 NMSA 1978] should be consulted as to the 
rules for perfection of security interests and agricultural 
liens and the effect of perfection and nonperfection and 
priority. In transactions to which the Hague Securities 
Convention applies, the requirements for foreclosure and 
the like, the characterization of a transfer as being out- 
right or by way of security, and certain other issues will 
generally be governed. by the law specified in the account 
agreement. See PEB Commentary No. 19, dated April 11, 
2017. 

6. This section is subject to Section 1-102 [55-1-102 
NMSA 1978], which states the scope of Article 1, As that 
section indicates, the rules of Article 1, including this sec- 
tion, apply to a transaction to the extent that transaction 
is governed by one of the other Articles of the Uniform 
Commercial Code, 


ANNOTATIONS 


Compiler's notes, -—- Laws 2005, ch. 144, § 15, effec- 
tive January 1, 2006, enacted a new 55-1-301 NMSA 1978 
relating to territorial. applicability and power to choose 
applicable law. The substance of former 55-1-105 NMSA 
1978, relating to territorial applicability and power to 
choose applicable law, has been enacted as a new 55-1-301 
NMSA 1978 by Laws 2005, ch. 144, § 15, See 12-2A-14 
NMSA 1978 for repeal and reenactment of a law that is 
not a new enactment, For provisions of former 55-1-105 
NMSA 1978, see the 2004 NMSA 1978 on NMOneSource 
com, 

Public policy exception. — When the application of 
the law chosen by the parties offends New Mexico pub- 
lic policy, New Mexico-courts may decline to enforce the 
choice-of-law. provision and apply New Mexico law in- 
stread. Fiser v. Dell Computer Corp., 2008-NMSC-046, 144 
N.M. 646, 118 P.3d 1215. 

Jurisdiction where significant pertarmanes oc- 
curs governs choice of law. — The law chosen must be 
that of a jurisdiction where a significant enough portion of 
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the making or performance of the contract is to occur or Probate of will in forum state not significant. — 
occurs. United Wholesale Liquor Co. v. Brown-Forman Dis- The fact that the will is being probated in the forum state 
tillers Corp., 1989-NMSC-030, 108 N.M. 467, 775 P.2d 233. is not significant in determining whether or not to use 

Public policy considerations in applying out-of- the forum's law to decide the question of the validity of 
state law. — When the choice of law rule leads to the law the contractual claims against the estate. In re Estate of 


of another state and that law is different from the law of Voight, 1981-NMCA-016, 95 N.M. 625, 624 P.2d 1022, cert. 
the forum, the forum may decline to apply the out-of-state denied, 95 N.M. 669, 625 P.2d 1186. 


law if it offends the public policy of New Mexico. United Application of out-of-state liquor law. — Kentucky 
Wholesale Liquor Co. v. Brown-Forman Distillers Corp., law and not the New Mexico Alcoholic Beverage Fran- 
1989-NMSC-030, 108 N.M. 467, 775 P.2d 233. chise Act applied to distributorship contracts, where the 

Determination of validity of contract executed contracts bore a reasonable relation to the state of Ken- 
in another state. — The validity of a contract executed tucky and the choice of law provision therein did not 
in a sister state is determined according to the laws of violate. some fundamental principle of justice. United 
that state, unless such construction conflicts with some Wholesale Liquor Co. v. Brown-Forman Distillers Corp., 
settled policy of the forum state. In re Estate of Voight, 1989-NMSC-030, 108 N.M. 467, 775 P.2d 233. 


1981-NMCA-016, 95 N.M. 625, 624 P.2d 1022, cert. denied, 
95 N.M. 669, 625 P.2d 1186. 


55-1-302. Variation by agreement. 


(a) Except as otherwise provided in Subsection (b) of this section or elsewhere in the Uniform 
Commercial Code, the effect of provisions of the Uniform Commercial Code may be varied by 
agreement. 

(b). The obligations of good faith, diligence, reasonableness and care prescribed by the Uni- 
form Commercial Code may not be disclaimed by agreement. The parties, by agreement, may 
determine the standards by which the performance of those obligations is to be measured if those 
standards are not manifestly unreasonable. Whenever the Uniform Commercial Code requires an 
action to be taken within a reasonable time, a time that is not manifestly unreasonable may be 
fixed by agreement. 

(c) The presence in certain provisions of the Uniform Commercial Code of the phrase "unless 
otherwise agreed", or words of similar import, does not imply that the effect of other provisions 
may not be varied by agreement under this section. 


History: Laws 2005, ch. 144, § 16. on the rights of third parties is left to specific provisions 
of the Uniform Commercial Code and to supplemen- 


OFFICIAL COMMENTS tary principles applicable under Section 1-103 [55-1-103 
UCC Official Comments © by ALI & the NCCUSL. Re- NMSA 1978]. The rights of third parties. under Section 9- 
produced with permission of the PEB for the UCC. All 317 [55-9-317. NMSA 1978] when a security interest is un- 
rights reserved. perfected, for example, cannot be destroyed by a clause in 
Source. — Former Sections 1-102(3)-(4) and 1-204(1) the security agreement. 
(55-1-102(3)-(4) and [55-1-204(1) NMSA 1978]. This principle of freedom of contract is subject to specific 
Changes. — This section combines the rules from Sub- exceptions found elsewhere in the Uniform Commercial 
sections (3) and (4) of former Section 1-102 [55-1-102 Code and to the general exception stated here. The spe- 
NMSA 1978] and Subsection (1) of former Section’ 1-204 cific exceptions vary in explicitness: the statute of frauds 
[55-1-204 NMSA 1978]. No substantive changes are found in Section 2-201, for example, does not explicitly 
made. preclude oral waiver of the requirement of a writing, but a 
1. Subsection (a) states affirmatively at the outset that fair reading denies enforcement to such a waiver as part 
freedom of contract is a principle of the Uniform Commer- of the ‘contract’ made unenforceable; Section 9-602 [55- 
cial Code: "the effect" of its provisions may be varied by 9-602 NMSA 1978], on the other hand, is a quite explicit 
"agreement." The meaning of the statute itself must be limitation on freedom of contract. Under the exception for 
found in its text, including its definitions, and in appropri- the obligations of good faith, diligence, reasonableness 
ate extrinsic aids; it cannot be varied by agreement. But and care prescribed by [the Uniform Commercial Codel, 
the Uniform Commercial Code seeks to avoid the type of provisions of the Uniform Commercial Code prescribing 
interference with evolutionary growth found in pre-Code such obligations are not to be disclaimed. However, the 
cases such as Manhattan Co. v. Morgan, 242 N.Y. 38, 150 section also recognizes the prevailing practice of having 
N.E. 594 (1926). Thus, private parties cannot make an agreements set forth standards by which due diligence is 
instrument negotiable within the meaning of Article 3 ex- measured and explicitly provides that, in the absence of a 
cept as provided in Section 3-104 [55-3-104 NMSA 1978]: showing that the standards manifestly are unreasonable, 
nor can they change the meaning of such terms as "bona the agreement controls. In this connection, Section 1-303 
fide purchaser," "holder in due course," or "due negotia- [55-1-303 NMSA 1978] incorporating into the agreement 
tion," as used in the Uniform Commercial Code. But an prior course of dealing and usages of trade is of particular 
agreement can change the legal consequences that would importance, ; 915g 
otherwise flow from the provisions of the Uniform Com- Subsection (b) also recognizes that nothing is stronger 
mercial Code. "Agreement" here includes the effect given evidence of a reasonable time than the fixing of such time 
to course of dealing, usage of trade and course of perfor- by a fair agreement between the parties. However, provi- 
mance by Sections 1-201 [55-1-201 NMSA 1978] and 1- sion is made for disregarding a clause which whether by 
303 [55-1-303 NMSA 1978]; the effect of an agreement inadvertence or overreaching fixes a time so unreasonable 
366 
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that it amounts to eliminating all remedy under the con- 3. Subsection (c) is intended to make it clear that, as 
tract. The parties are not required to fix the most rea- a matter of drafting, phrases such as "unless otherwise 
sonable time but may fix any time which is not obviously agreed" have been used to avoid controversy as to whether 
unfair as judged by the time of contracting. the subject matter of a particular section does or does not 
+; 2. An agreement that varies the effect of provisions of fall within the exceptions to Subsection (b), but absence of 
the Uniform Commercial Code may do so by stating the such words contains no negative implication since under 
rules that will govern in lieu of the provisions varied. Al- Subsection (b) the general and residual rule is that the ef- 
ternatively, the parties may vary the effect of such provi- fect of all provisions of the Uniform Commercial Code may 
sions by stating that their relationship will be governed be varied by agreement. 
by recognized bodies of rules or principles applicable to 
commercial transactions. Such bodies of rules or princi- ANNOTATIONS 
ples may include, for example, those that are promulgated Effective dates. — Laws 2005, ch. 144, § 115 made 
py antergovernmentat authorities euchas UNEITEALor —_—_ Laws 2006, ch. 144, § 16 effective January’ 1, 2006. 

nidroit (see, eg., Unidroit Principles of International Compiler's notes. — This section replaced Subsec- 
Commercial Contracts), or non-legal codes such as trade tions (3) and (4) of former 55-1-102’and Subsection (1) of 
codes. . former 55-1-204 NMSA 1978, 


55-1-303. Course of performance, course of dealing and usage of trade. 


(a) A "course of performance" is a sequence of conduct between the parties to a particular 
transaction that exists if: 

(1). the agreement of the parties with respect to the transaction involves repeated occa- 
sions for performance by a party; and 

(2) the other party, with knowledge of the nature df the performance and opportunity for 
objection to it, accepts the performance or acquiesces in it without objection. 

(b) A'"course of dealing" is a sequence of conduct concerning previous transactions between the 
parties to a particular transaction that is fairly to be regarded as establishing a common basis of 
understanding for interpreting their expressions and other conduct. 

(c) A"usage of trade" is any practice or method of dealing‘having such regularity of observance 
in a place, vocation or trade as to justify an expectation that it will be observed with respect to the 
transaction in question. The existence and scope of such a usage must be proved as facts. If it is 
established that such a usage is embodied in a trade code or similar record, the interpretation of 
the record is a question of law. 

(d) A course of performance or course of dealing between the parties or usage of trade in the 
vocation or trade in which they are engaged or of which they are or should be aware is relevant in 
ascertaining the meaning of the parties' agreement, may give particular meaning to specific terms 
of the agreement and may supplement or qualify the terms of the agreement. A usage of trade ap- 
plicable in the place in which part of the performance under the agreement is to occur may be so 
utilized.as to that part of the performance. 

(e) Except as otherwise provided in Subsection (f) of this section, the express terms of an agree- 
ment and any applicable course of performance, course of dealing or usage of trade must be con- 
strued whenever reasonable as consistent with each other. If such a construction is unreasonable: 

(1) express terms prevail over course of performance, course of dealing and usage of trade; 
(2) course of performance prevails over course of dealing and usage of trade; and 
(3) course of dealing prevails over usage of trade. 

(f) Subject to Sections 55-2-209 and 55-2A-208 NMSA 1978, a course of performance is rel- 
evant to show a waiver or modification of any term inconsistent with the course of performance. 

(g) Evidence of a relevant usage of trade offered by one party is not admissible unless that 
party has given the other party notice that the court finds sufficient to prevent unfair surprise to 
the other party. « ; 


History: 1953 Comp,., § 50A-1-205, enacted by Laws Source. — Former Sections 1-205, 2-208, and 2A-207 


1961, ch. 96, § 1-205; 1978 Comp. §55-1-205; recom- [55-1-205, 55-2-208, and 55-2A-207 NMSA 1978, respec- 
piled by compiler as 1978 Comp. § 55- 1-303; Laws tively]. 

2005, ch. 144, § 17; 2009, ch. 234, § 1. Changes from former law. — This section integrates 

the "course of performance" concept from Articles 2 and 

OFFICIAL COMMENTS 2A into the principles of former Section 1-205 [55-1-205 

UCC Official Comments © by ALI & the NCCUSL. Re- NMSA 1978], which deals with course of dealing and us- 

produced with permission of the PEB for the UCC. Ail age of trade. In so doing, the section slightly modifies 


rights reserved. the articulation of the course of performance rules to fit 
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more comfortably with the approach and structure of for- 
mer Section 1-205, There are also slight modifications 
to be more consistent with the definition of "agreement" 
in former Section 1-201(3) [55-1-201(3). NMSA 1978]. It 
should be noted that a course of performance that might 
otherwise establish a defense to the obligation of a party 
to a negotiable instrument is not available as'a defense 
against a holder in due course who took the instrument 
without notice of that course of performance. 

1. The Uniform Commercial Code rejects both the "lay- 
dictionary" and the "conveyancer's" reading of a commer- 
cial agreement, Instead the meaning of the agreement of 
the parties is to, be determined by the language used by 
them and by their action, read and interpreted in the light 
of commercial practices and other surrounding circum- 
stances. The measure and background for interpretation 
are set by the commercial context, which may explain and 
supplement even the language of a formal or final writing. 

2. "Course of dealing," as,defined in Subsection (b), is 
restricted, literally, to a sequence of conduct between the 
parties previous to the agreement. A sequence of conduct 
after or under the agreement, however, is a '\course of per- 
formance." "Course of dealing" may enter the agreement 
either by explicit provisions of the ey or by tacit 
recognition. 

3. The Uniform Commercial Code Heals with ' ‘usage 
of trade" as a factor in reaching the commercial meaning, 
of the agreement that the parties have made. The lan- 
guage used is to be interpreted as meaning what it may 
fairly be expected to mean to parties involved in the par- 
ticular commercial transaction in a given locality or in a 
given vocation or trade. By adopting in this context the 
term "usage of trade," the Uniform Commercial Code ex- 
presses its intent to reject those cases which see evidence 
of "custom" as representing an effort to displace or negate 
"established rules of law." A distinction is to be drawn 


between mandatory rules of law such as the Statute of 


Frauds provisions of Article 2.on Sales whose very office is 
to control and restrict the actions of the parties, and which 
cannot be abrogated by agreement, or by a usage of trade, 


and those rules of law (such as those in Part 3 of Article ’ 


UNIFORM COMMERCIAL CODE 


2 on Sales) which fill in points which the parties have not © 


considered and in fact agreed upon. The latter rules hold 
"unless otherwise agreed" but yield to the contrary agree- 
ment of the parties. Part of the agreement of fhe parties 
to which such rules yield is to be sought for in the usages 
of trade which furnish the background and give particular 
meaning to the language used, and are the framework of 
common understanding controlling any general rules of 
law which hold only when there is no such understanding, 

4. A usage of trade under Subsection (c) must have 
the "regularity of observance" specified. The ancient 
English tests for "custom" are abandoned in this connec- 
tion. Therefore, it is not required that a usage of trade 
be "ancient or immemorial," "universal," or the like. Un- 
der the requirement of Subsection (c) full recognition is 
thus available for new usages and for usages currently 
observed by: the great majority of decent dealers, even 
though dissidents ready to cut corners do not agree. There 
is room also for proper recognition of usage agreed upon 
by merchants in trade codes. j 

5. The policies of the Uniform Commercial Code con- 
trolling explicit unconscionable contracts and clauses 
(Sections 1-304, 2-302 [55-1-304, 55-2-8302 NMSA 1978]) 
apply to implicit clauses that rest on usage of trade and 
carry forward the policy underlying the ancient require- 
ment that a custom or usage must be "reasonable." How- 
ever, the emphasis is shifted. The very fact of commercial 
acceptance makes out a prima facie case that the’ usage 
is reasonable, and the burden is no longer on the usage 
to establish itself as being reasonable, But the anciently 
established policing of usage by the courts is continued 
to the extent necessary to cope with the situation arising 
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if an unconscionable or dishonest practice should become 
standard. 

6. Subsection (d), giving the prescribed effect to us- 
ages of which the parties "are or should be aware," rein- 
forces the provision of Subsection (c) requiring not uni- 
versality but only the described "regularity of observance" 
of the practice or method. This subsection also reinforces — 
the point of Subsection (c) that such usages may be either 
general to trade or particular to a special branch of trade. 

7. Although the definition of "agreement" in Section 1- 
201 includes the elements of course of performance, course 
of dealing, and usage of trade, the fact that express refer- 
ence is. made in some sections to those elements is not to 
be construed as carrying a contrary intent or implication 
elsewhere. Compare Section 1-302(c) [55-1-802(c) NMSA 
1978]. 

8. In cases of a well established line of usage varying 
from the general rules of the Uniform Commercial Code 
where the precise amount of the variation has not. been 
worked out into a single standard, the party relying on the 
usage is entitled, in any event, to the minimum variation 


demonstrated, The whole is not to be disregarded because 


no particular line of detail has been established. In case 
a dominant pattern has been fairly evidenced, the party 
relying on the usage is entitled under this section to go to 
the trier of fact on the question of whether such dominant 
pattern has been incorporated. into the agreement. 

9, Subsection (g) is intended to insure that this Act's 
liberal recognition of the needs of commerce in regard to 
usage of trade shall not be made into an instrument of 
abuse, 


ANNOTATIONS: 


Compiler's notes. — Laws’ 2005, ch. 144, § 17, effec- 
tive January 1, 2006, enacted a new 55-1-303 NMSA 1978 
relating to course of performance, course of dealing and 
usage of trade. The substance of former 55-1-205 NMSA 
1978, relating to course of dealing and usage or trade has 
been enacted as a new 55-1-303 NMSA 1978 by Laws 
2005, ch. 144, § 17. See 12-2A-14 NMSA 1978 for repeal 
and reenactment of a law that is not a new enactment. 
For provisions of former 55-1-205 NMSA 1978, see the 
2004 NMSA 1978 on NMOneSource.com. 

The 2009 amendment, effective January 1, 2010, in 
Subsection (f), added the reference to Section 55- 2A-208 
NMSA 1978. 

Establishes existence and terms of contract. — 
The course of conduct of the parties may not only establish 
the existence of a contract, but the terms as well. Terrel v. 
Duke City Lumber Co., 1974-NMCA-041, 86 N.M. 405, 524 
P,2d 1021, rev'd on other grounds, 1975-NMSC-041, 88 
N.M. 299, 540 P.2d 229, 

Where handbook controls contract. — Where undis- 
puted evidence shows course of conduct that made hand- 
book part of plaintiff's contract, handbook was treated 
as controlling the relationship between the university 
administration and its faculty, and failure of the univer- 
sity administration to follow procedures outlined therein 
constituted a breach of contract by the university. Hillis 
v. Meister, 1971-NMCA-034, 82 N.M. 474, 483 P.2d 1314. 

Where the jury found that there was one continu- 
ing contract, not separate loans, then the furnishing of 
working capital may constitute a course of conduct. Terrel 
v..Duke City. Lumber Co,, 1974-NMCA-041, 86 N.M. 405, 
524 P.2d 1021, rev'd on other grounds, 1975-NMSC- 041, 
88 N.M, 299, 540 P.2d 229, 

Terms of written contract may carry over into 
substantially identical oral contract. — Where, after 
a written contract is terminated, an oral contract is en- 
tered into, and where there is a course of dealing for a 
number of years under the oral contract, which is iden- 
tical in all respects other than to whom payment would 
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be made, the provisions of which are fully known to and 
understood by the buyer, who has the obligation to give 
timely notice or waive any and all claims, the terms of the 
written contract carry over into the oral arrangement. 
Bowlin's, Inc. v. Ramsey Oil Co., 1983-NMCA-038, 99 N.M. 
660, 662 P.2d 661, cert. denied, 99 N.M. 644, 662 P.2d 645. 
Express terms control where irreconcilable with 
course of dealing. — Where the express terms of a con- 
tract cannot bereconciled with an established course of 
dealing, the express terms control. Celebrity, Inc. v, Kem- 
per, 1981-NMSC-084, 96 N.M. 508, 632 P.2d 743. 
Summary judgment improper. — The trial court 
erred in granting summary judgment to a bank, on a de- 
fault clause in a note, where a question of fact existed as 
to whether the bank, by its conduct, had misled the cus- 
tomer as to its intention to declare a default and accel- 
erate payments. JR. Hale Contracting Co. v. United N.M. 
Bank, 1990-NMSC-089, 110 N.M. 712, 799 P.2d 581. 


55-1-304. Obligation of good faith. 


GENERAL PROVISIONS 
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Use to determine meaning of contract. — It is 
proper for a trial court, having found an ambiguity to ex- 
ist, to consider evidence relating to custom and usage of 
trade, in determining the meaning to be given a contract. 
Major v. Bishop, 462 F.2d 1277 (10th Cir. 1972). 

Consent by implication. — Consent can be estab- 
lished by implication arising from a course of conduct 
as well as by express words, and implied consent to a 
sale of collateral can operate as a waiver of a lien or se- 
curity interest in farm products, even where security 
agreement prohibited such sale without express written’ 
consent of secured party. Clovis Nat'l Bank v. Thomas, 
1967-NMSC-061, 77 N.M. 554, 425 P.2d 726 (decided prior 
to 1968 amendment which added the exception clause at 
the end of Subsection (3) and added the second sentence 
to Subsection (4)), 


Every contract or duty within the Uniform Commercial Code [55-1-101 NMSA 197 8 i imposes an 
obligation of good faith in its performance and enforcement. 


History: 1953 Comp., § 50A-1-208, enacted by Laws 
1961, ch. 96, § 1-208 1978 Comp. 855-1-205; recom- 
piled by compiler as 1978 Comp. § 55-1-303; Laws 
2005, ch. 144, § 18. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for.the UCC. All 
rights reserved. 

Source. — Former Section 1-203 [55-1-203 NMSA 1978]. 

Changes from former law. — Except for changing the 
form of reference to the Uniform Commercial Code, this 
section is identical to former Section 1-203. 

1. This section sets forth a basic principle running 
throughout the Uniform Commercial Code. The principle 
is that in commercial transactions good faith is required in 
the performance and enforcement of all agreements or du- 
ties. While this duty is explicitly stated in some provisions 
of the Uniform Commercial Code, the applicability of the 
duty is broader than merely these situations and applies 
generally, as stated in this section, to the performance or 
enforcement of every contract or duty within this Act. It 
is further implemented by Section 1-303 [55-1-803 NMSA 
1978] on course of dealing, course of performance, and us- 
age of trade. This section does not support an independent: 
cause of action for failure to perform or enforce in good 
faith. Rather, this section means that a failure to perform 
or enforce, in good faith, a specific duty or obligation under 
the contract, constitutes a breach of that contract or makes 
unavailable, under the particular circumstances, a reme- 
dial right or power. This distinction makes it clear that 
the doctrine of good faith merely directs a court towards 
interpreting contracts within the commercial context in 
which they are created, performed, and enforced, and does 
not create a separate duty of fairness and reasonableness 
which can be independently breached. . 

2. "Performance and enforcement" of contracts and 
duties within the Uniform Commercial Code include the 


exercise of rights created by the Uniform Commercial 
Code. 


ANNOTATIONS 


Compiler's notes. — Laws 2005, ch. 144, § 18, effec- 
tive January 1, 2006, enacted a new 55-1-304 NMSA 1978 
relating to obligation of good faith, which is almost identi- 
cal to former 55-1-203 NMSA 1978 relating to obligation 
of good faith, repealed by Laws 2005, ch. 144, § 11. For 
repeal and reenactment of a law that is not a new enact- 
ment, see 12-2A-14 NMSA 1978 . For provisions of for- 
mer 55-1-203 NMSA 1978, see the 2004 NMSA 1978 on 
NMOneSource.com. 

Reasonableness of guaranty contract. — An agree- 
ment by the guarantor of a note to waive any right to 
require the lending bank to proceed against the maker, 
exhaust any security, or pursue any other remedy, did not 
constitute waiver of the defenses of breach of duty of good 
faith and reasonableness, Cadle Co. v. Wallach Concrete, 
Inc., 1995-NMSC-039, 120 N.M. 56, 897 P.2d 1104. 

Duty imposed on creditor under Subsection (1) 
(b) encompasses the good faith obligation to exercise 
reasonable means to protect the rights of guarantors, in- 
cluding timely perfecting of the security interest. Ameri- 
can Bank of Commerce v. Covolo, 1975-NMSC-058, 88 
N.M. 405, 540 P.2d 1294 (decided under prior law). 

Negligence not deemed bad faith. — Although its 
omissions were negligent, creditor bank was not shown 
to have acted in bad faith where it believed, though mis- 
takenly, that the security interest in the liquor license had 
been properly perfected when it was filed with the alcoholic 
beverage control department. American Bank of Commerce 
v. Covolo, 1975-NMSC-053, 88 N.M. 405, 540. P.2d 1294. 

When motivation behind cancelling contract .im-., 
material. — The motivation of a party in cancelling a 
contract which by its terms is terminable at will by ei- 
ther, party is immaterial. Smith v. Price's. Creameries, 
1982-NMSC-102, 98 N.M. 541, 650 P.2d 825, 


55-1-305. Remedies to be liberally administered. 


(a) The remedies provided by the Uniform Commercial Code [55-1-101 NMSA 1978] must be 
liberally administered to the end that the aggrieved party may be put in as good a position as if 
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the other party had fully performed but neither consequential or special damages nor penal dam- 
ages may be had except as specifically provided in the Uniform Commercial Code or by other rule 


of law. 


(b) Any right or obligation declared‘ by the Uniform Commercial Code is enforceable by action 
unless the provision declaring it specifies a different and limited effect. 


Bistorgt: 1958 Comp., § 50A-1-106, enacted by Laws 
1961, ch. 96, § 1-106; 1978. Comp. $55-1-106; reecom- 
piled by compiler as 1978 Comp. § 55-1-106; Laws 
2005, ch. 144, § 19. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the'UCC, All 
rights reserved, 

Source. — Former Section 1-106 [55-1-106 NMSA 1978]. 

Changes from former law. — Other than changes in the 
form of reference to the Uniform Commercial Code, this 
section is identical to former Section 1-106. 

1, Subsection (a) is intended to effect three proposi- 
tions. The first is to negate the possibility of unduly nar- 
row or technical interpretation of remedial provisions by 
providing that the remedies in the Uniform Commercial 
Code are to be liberally administered to the end stated in 
this section.. The second is to make it clear that compen- 
satory damages are limited to compensation. They do not 
include consequential or special damages, or penal dam- 
ages; and the Uniform Commercial Code elsewhere makes 
it clear that damages must be minimized. Cf Sections 1- 
304, 2-706(1), and 2-712(2) [55-1-304, 55-2-706(1), and 55- 
2-712(2) NMSA 1978, respectively]. The third purpose of 
Subsection (a) is to reject any doctrine that damages must 
be calculable with mathematical accuracy. Compensatory 
damages are often at best approximate: they have to be 


55-1-306. Waiver or renunciation of claim or right after breach. 


proved with whatever definiteness and accuracy the facts 
permit, but no more. Cf Biacting: 2-204(3) [55-2-204(3) 
NMSA 1978]. 

, 2. Under Subsection (b), any right or obligation de- 
scribed in the Uniform Commercial Code is. enforceable 
by action, even though no remedy may be expressly pro- 
vided, unless a particular provision specifies a different 
and limited effect. Whether specific performance or other 
equitable relief is available is:determined not by ‘this 
section but by specific provisions and by supplementary 
principles. Cf Sections 1-103, 2-716 [55-1-1038, 55-2-716 
NMSA 1978]. 

3.. "Consequential" or "special" damages and "penal" 
damages are not defined in the Uniform Commercial 
Code; rather, these terms are used in the sense in which 
pies are used outside the Uniform Commercial Code. 


ANNOTATIONS 


Compiler's notes. — Laws 2005, ch, 144, § 19, effec- 
tive January 1, 2006, enacted a new a 1-305 N MSA 1978 
relating to remedies to be liberally administered, which 
is almost identical to former 55-1-106 NMSA 1978 relat- 
ing to remedies to be liberally administered, repealed by 
Laws 2005, ch. 144, § 6. For repeal and reenactment of 
a law that is not a new enactment, see 12-2A-14 NMSA 
1978 : For provisions of former 55-1-106 NMSA 1978, see 
the 2004 NMSA 1978 on NMOneSource.com. 


A claim or right arising out of an alleged breach may. be discharged in whole or in part without 
consideration by agreement of the aggrieved party in an authenticated record. 


History: 1953 Comp., § 50A-1-107, ghanted by Taeves 


1961, ch. 96, § 1-107, § 50A-1-107, enacted by Laws, 


1961, ch. 96, §°1-107; 1978:Comp. §55-1-208; recom- 
piled by. compiler as 1978 Pe § 55-1-306; .Laws 
2005, ch. 144, § 20. 


OFFICIAL COMMENTS, 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

Source: — Former Section 1-107 [55-1-107 NMSA 1978]. 

Changes from former law. — This section changes for- 
mer law in two respects. First, former Section 1-107, re- 
quiring the "delivery" of a "written waiver or renuncia- 
tion" merges the separate concepts of the aggrieved party's 
agreement to forego rights and the manifestation of that 
agreement. This section separates those concepts, and ex- 


plicitly requires agreement of the aggrieved party. Second; 


the revised section reflects developments in electronic 
commerce by providing for memorialization in an authen- 
ticated record. In this context, a party may "authenticate" 
a record by (i) signing a record that is a writing or (ii) 
attaching to or logically associating with a record that is 
not a writing an electronic sound, symbol or process with 


the present intent to toate or accept the record. See Sec- 
tions, 1-201(b)(37) and. 9-102(a)(7) [55-1- 201(b\(37) and 
55-9-102(a)(7), NMSA 1978]. 

This section makes consideration unnecessary to the ef- 
fective renunciation or waiver of rights or claims arising 
out of an alleged breach of a commercial contract where 
the agreement effecting such, renunciation is memorial- 
ized in,a record authenticated by the aggrieved party. Its 
provisions, however, must be read in conjunction with the 
section imposing an obligation of good faith. (Section 1- 
304 4186 1-304 NMSA 1978)). 


_ ANN OTATIONS 


~ Compiler's notes. — Laws 2005, ch. 144, § 20, ef- 
fective January 1, 2006, enacted a new 55-1-306 NMSA 
1978 relating to waiver or renunciation of claim or right 
after breach. The substance of former 55-1-107 NMSA 
1978 relating to waiver or renunciation of claim or right 
after breach, has been enacted as a new 55-1-306 NMSA 
1978 by Laws 2005, ch. 144, § 20. For repeal and reen- 
actment of a law that is not a new enactment, see 12- 
2A-14 NMSA 1978. For provisions of former 55-1-107 


» .NMSA 1978, see the 2004 NMSA 1978 on NMOneSource 
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55-1-307 GENERAL PROVISIONS 55-1-308 


55-1-307. Prima facie evidence by third-party documents. 


A document in due form purporting to be a bill of lading, policy or certificate of insurance, official 
weigher's or inspector's certificate, consular invoice or any other document authorized or required 
by the contract to be issued by a third party is prima facie evidence of its own authenticity and 
genuineness and of the facts stated in the document by the third party. 


History: 1953 Comp., § 50A-1-202, enacted by Laws 3. The provisions of this section go no further than es- 


1961, ch, 96, § 1-202; 1978 Comp $55-1-202; recom- tablishing the documents in question as prima facie evi- 
piled by compiler as 1978 Comp. § 55-1-307; Laws dence and leave to the court the ultimate determination of 
2005, ch, 144, § 21, ' the facts where the accuracy or authenticity of the docu- 


ments is questioned, In this connection the section calls 


bind OFFICIAL COMMENTS for a commercially reasonable interpretation. 

UCC Official Comments © by ALI & the NCCUSL.. Re- 4, Documents governed by this section need not be 
produced with permission of the PEB for the UCC. All writings if records in another medium are generally relied 
rights reserved. Ls upon in the context. 

Source, — Former Section 1- 202 [55-1- 202 NMSA 1978]. ANNOTATIONS 

Changes from former law. — Except for minor stylistic 
changes, this Section is identical to former Section 1-202. Compiler's agri — Laws. 2005, ch. 144, § 21, effec- 

1. This section supplies judicial recognition. for docu- tive January 1, 2006, enacted a new 55-1-307 NMSA 1978 
ments that are relied upon as trustworthy by commercial relating to prima facie evidence. Section 55-1-307. NMSA 
parties. 1978 is almost identical to former 55-1-202 NMSA 1978 

2. This section is concerned only with documents that relating to prima facie evidence. For repeal and reenact- 
have been given.a preferred status by the parties them. ment of a law that is not a new enactment, see 12-2A-14 
selves who have required their procurement in the agree- NMSA 1978. For provisions of former 55-1-202 NMSA 
ment, and for this reason the applicability of the section 1978, see the 2004 NMSA 1978 on NMOneSource.com. 


is limited to actions arising out of the contract that autho- 
rized or required the document. The list of documents is 
intended to be illustrative and not exclusive. 


55-1-308. Performance or acceptance under reservation of rights. 


(a) Aparty that with explicit reservation of rights performs or promises performance or assents 
to performance in a manner demanded or offered by the other party does not thereby prejudice 
the rights reserved. Such words as "without prejudice", "under protest" or the like are sufficient, 

(b) Subsection (a) of this section does not apply to an accord and satisfaction. 


History: 1953 Comp., § 50A-1-207, enacted by Laws acceptance without,being expressly claimed if notice. of 
1961, ch. 96, § 1-207; 1978 Comp. §55-1-207; recom- the defects is given within a reasonable time. Nor does it 
piled by compiler as 1978 Comp. § 55-1-308; Laws disturb the policy of those cases which restrict the effect of 
2005, ch. 144, § 22. a waiver of a defect to reasonable limits under the circum- 


stances, even though no such reservation is expressed, 


OFFICIAL COMMENTS The section is not addressed to the creation or loss of rem- 

UCC Offi cial Comments ©.by ALI & the NCCUSL. Re- edies in the ordinary course of performance but rather toa 

produced with permission of the PEB for the UCC. All method of procedure where one party is claiming as of right 
rights reserved. something which the other believes to be unwarranted. 

Source, — Former Section 1-207 [55-1-207,NMSA 1978]. 8. Subsection (b) states that this section does not ap- 

Changes from former law, — This section is identical to ply to an accord and satisfaction. Section 3-311 [55-3-311 

former Section"1+207) NMSA 1978] governs if an accord and satisfaction is at- 


tempted by tender of a negotiable instrument as stated 
in that section. If Section 3-311 does not apply, the issue 
of whether an accord and satisfaction has been effected is 
determined by the law of contract. Whether or not Sec- 


1. This section provides machinery for the continuation 
of performance along the lines contemplated. by the contract 
despite a pending dispute, by adopting the mercantile device 
of going ahead with delivery, acceptance, or payment "with- 


out prejudice," "under protest," "under reserve," "with reser- tion 3-311 applies, this section has no eee to an 
vation of all our rights," and the like. All of these phrases accord and satisfaction. 
completely reserve all rights within the meaning of this ANNOTATIONS 
section. The section therefore contemplates that limited as cars 
well as,general reservations and acceptance by a party may Compiler's notes, — Laws 2005, ch. 144, § 22, effec- 
be made "subject to satisfaction of our purchaser," "subject tive January 1, 2006, enacted a new 55-1-308 NMSA 1978 
to acceptance by our customers," or the like. relating to performance or acceptance under reservation 

2. This section does not add any new requirement of of rights. With minor amendments, 55-1-207 NMSA 1978, 
language of reservation where not already required by relating to performance of acceptance under reservation 
law, but merely provides a specific measure on which a of rights, has been enacted as a new 55-1-308 NMSA 1978 
party can rely as that party makes or concurs in any in- by Laws 2005, ch. 144, § 22. See 12-2A-14 NMSA 1978 for 
terim adjustment in the course of performance. It does repeal and reenactment of a law that is not a new enact- 
not affect.or impair the provisions of this Act such as ment. For provisions of former 55-1-207 NMSA 1978, see 
those under which the buyer's remedies for defect survive the 2004 NMSA 1978 on NMOneSource.com. 
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55-1-309 


UNIFORM COMMERCIAL CODE 


55-1-309. Option to accelerate at will. 


55-1-310 


A term providing that one party or that party's successor in interest may accelerate payment or 
performance or require collateral or additional collateral "at will" or when the party "deems itself 
insecure" or words of similar import means that the party has power to do so only if that party in 
good faith believes that the prospect of payment or performance is impaired. The burden of estab- 
lishing lack of good faith is on the party against which the power has been exercised. 


History: 1953 Comp., § 50A-1-208, enacted by Laws 
1961, ch. 96, § 1-208; 1978 Comp. §55-1-208; recom- 
piled by compiler as 1978 Comp. § 55-1-309; Laws 
2005, ch. 144, § 28. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

Source, — Former Section 1-208 [55-1-208 NMSA 1978]. 

Changes from former law, — Except for minor stylistic 
changes, this section is identical to former Section 1-208. 

The common use of acceleration clauses in many trans- 
actions governed by the Uniform Commercial Code, in- 
cluding sales of goods on credit, notes payable at a defi- 
nite time, and secured transactions, raises ‘an issue as 
to the effect to be given to a clause that seemingly grants 
the power to accelerate at the whim and caprice of one 
party, This section is intended to make clear that despite 
language that might be so construed and which further 
might be held to make the agreement void as against 


55-1-310. Subordinated obligations. 


An obligation may be issued as subordinated to performance of another obligation of the person 
obligated, or a creditor may subordinate its right to performance of an obligation by agreement 
with either the person obligated or another creditor of the person obligated. Subordination does 
not create a security interest as against either the common debtor or a subordinated creditor. 


History: 1953 Comp., § 50A-1-209, enacted by Laws 
1961, ch. 96, § 1-209; 1978 Comp. §55-1-209; recom- 
piled by compiler as 1978 Comp. § 55-1-310; Laws 
2005, ch. 144, § 24. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL, Re- 
produced with permission of the PEB for the UCC. All 
rights reserved, ; 

Source. — Former Section 1-209 [55-1-209 NMSA 1978]. 

Changes from former law. — This section is substan- 
tively identical to former Section 1-209, The language in 
that section stating that it "shall be construed as declar- 
ing the law as it existed prior to the enactment of this sec- 
tion and not. as modifying it" has been deleted. 

1. _ Billions of dollars of subordinated debt are held by 
the public and by institutional investors. Commonly, the 
subordinated debt is subordinated on issue or acquisition 
and is evidenced by an investment security or by a ne- 
gotiable or non-negotiable note, Debt is also sometimes 
subordinated after it arises, either by agreement between 
the subordinating creditor and the debtor, by agreement 
between two creditors of the same debtor, or by agreement 
of all three parties. The subordinated creditor may be a 
stockholder or other "insider" interested in the common 
debtor; the subordinated debt may consist of accounts or 
other rights to payment not evidenced by any instrument. 
All such cases are included in the terms "subordinated 
obligation," "subordination," and "subordinated creditor." 
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public policy or to make the contract illusory or too in- 
definite for enforcement, the option is to be exercised only 
in the good faith belief that the prospect of payment or 
performance is impaired. 

Obviously this section has no application to demand in- 
struments or obligations whose very nature permits call 
at any time with or without reason. This section applies 
only to an obligation of payment or performance which in 
the first instance is due at a future date. 


ANNOTATIONS 


Compiler's notes. — Laws 2005, ch. 144, § 238, effec- 
tive January 1, 2006, enacted a new 55-1-309 NMSA 1978 
relating to option to accelerate at will. With minor revi- 
sions, this new section is the same as former 65-1-208 
NMSA 1978, relating to option to accelerate at will. See 
12-2A-14 NMSA 1978 for repeal and reenactment of a law 
that is not a new enactment. For provisions of former 55- 
1-208 NMSA 1978, see the 2004 NMSA 1978 on NMOne 


Source.com., 


2. Subordination agreements are enforceable between 
the parties as contracts; and in the bankruptcy of the com- 
mon debtor dividends otherwise payable to the subordi- 
nated creditor are turned over to the superior creditor. 
This "turn-over" practice has on occasion been explained 
in terms of "equitable lien," "equitable assignment," or 
"constructive trust," but whatever the label the practice 
is essentially an equitable remedy and does not mean that 
there is a transaction "that creates a security interest in 
personal property... by contract" or a "sale of accounts, 
chattel paper, payment intangibles, or promissory notes" 
within the meaning of Section 9-109 [55-9-109 NMSA 
1978], On the other hand, nothing in this section prevents 
one creditor from assigning his rights to another creditor 
of the same debtor in such a' way as to create a security 
interest within Article 9, where the parties so intend. 

3, The enforcement of subordination agreements is 
largely left to supplementary principles under Section 1- 
103 [55-1-103 NMSA 1978]. If the subordinated debt 
is evidenced by a certificated security, Section 8-202(a) 
[55-8-202(a) NMSA 1978] authorizes enforcement against 
purchasers on terms stated or referred to on the security 
certificate, If the fact of subordination is noted on a ne- 
gotiable instrument, a holder under Sections 3-802 and 
3-306 [55-38-3802 and 55+3-306 NMSA 1978] is subject: to 
the term because notice precludes him from taking free 
of the subordination, Sections 3-302(8)(a), 38-806, and 8- 
317 [55-3-302(3)(a), 55-3-306, and 55-8-317 NMSA 1978, 
respectively] severely limit the rights of levying creditors 
of a subordinated creditor in such cases, 
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55-1-310 


SALES . 55-1-310 


ANNOTATIONS 


Compiler's notes, — Laws 2005, ch. 144, § 24, effective 
January 1, 2006, enacted a new 55-1-310 NMSA 1978 relat- 
ing to subordinated obligations. With minor amendments, 
former 55-1-209 NMSA 1978 relating to subordinated 


ARTICLE 2 


Sales 


Sec. 


Part 1. SHORT TITLE, GENERAL CONSTRUCTION 


55-2-101. 
55-2-102. 


55-2-103, 
55-2-104, 


55-2-105. 
55-2-106. 


55-2-107, 


§5-2-201, 
55-2-202, 


§5-2-203. 
§5-2-204, 
55-2-205, 
55-2-206. 
56-2-207. 
55-2-208. 
55-2-209, 
55-2-210, 


AND SUBJECT MATTER 


Short title. 

Scope; certain security and other transactions 
excluded from this article. 

Definitions and index of definitions. 

Definitions; "merchant"; "between merchants"; 
"financing agency", 

Definitions: transferability; "goods"; "future" 
goods; ‘lot; "commercial unit." 

Definitions: "contract"; "agreement"; "contract 
for sale"; "sale"; "present sale"; "conforming" 
to contract; "termination": "cancellation." 

Goods to be severed from realty; recording. 


Part 2, FORM, FORMATION AND 
“.. READJUSTMENT OF CONTRACT 


Formal requirements; statute of frauds. 

Final written expression; parol or extrinsic evi- 
dence. 

Seals inoperative. 

Formation in general... 

Firm offers, 

Offer and acceptance in formation of contract. 

Additional terms in acceptance or confirmation, 

Repealed. 

Modification, rescission and waiver. 

Delegation of performance; assignment of rights. 


Part 3. GENERAL OBLIGATION AND 


55-2-301, 
55-2-302. 
55-2-303. 
55-2-304. 


55-2-305, 
55-2-306. 
55-2-307, 
55-2-308. 
55-2-309, 
55-2-310. 


55-2-311, 
55-2-312, 


§5-2-313, 
55-2-314, 
§5-2-315. 
55-2-316, 
55-2-317, 
55-2-318. 


55-2-319. 


CONSTRUCTION OF CONTRACT 


General obligations of parties. 
‘Unconscionable contract or clause. 
Allocation or division of risks. 
Price payable in money, goods, realty or other- 
wise. 
Open price term. 
Output, requirements and exclusive dealings. 
Delivery in single lot or several lots. 
Absence of specified place for delivery. 
Absence of specific time provisions; notice of 
termination, 
Open time for payment or running of credit; 
authority to ship under reservation. 
Options and cooperation respecting performance, 
Warranty of title and against infringement; 
buyer's obligation against infringement, 
Express warranties by affirmation, promise, 
description, sample. 
Implied warranty: merchantability; usage of 
trade. 
Implied warranty: fitness for particular purpose. 
Exclusion or modification of warranties. 
Cumulation and conflict of warranties express 
or implied. 
Third-party beneficiaries of warranties express 
or implied. 
F.0.B, and F.A.S, terms, 


obligations has been enacted as a new 55-1-310 NMSA 
1978 by Laws 2005, ch. 144, § 24. See 12-2A-14 NMSA 
1978 for repeal and reenactment of a law that is not a new 
enactment. For provisions of former 55-1-209 NMSA 1978, 
see the 2004 NMSA 1978 on NMOneSource.com. 


Sec. 

§5-2-320. C.LF and C.&F. terms. 

55-2-321. C.LEF or C.&F: "net landed weights"; "payment 
on arrival"; warranty of condition on ar- 
rival. 

55-2-322. Delivery "ex-ship". 

55-2-323. Form of bill of lading required on overseas 
shipment; "overseas". 

55-2-324, "No arrival, no sale" term. 

55-2-325. "Letter of credit" term; "confirmed credit.". 

55-2-326. Sale on approval and sale or return; rights of 
creditors. 

55-2-327. Special incidents of sale on approval and sale 
or return. 

55-2-328. Sale by auction. 


Part 4. TITLE, CREDITORS AND GOOD FAITH 
PURCHASERS 


55-2-401. Passing of title; reservation for security; lim- 
ited application of this section. 

55-2-402. Rights of seller's creditors against sold goods, 

55-2-403. Power to transfer; good faith purchase of goods; 
"entrusting". 


Part 5. PERFORMANCE 


55-2-501. Insurable interest in goods; manner of identifi- 
cation of goods. 
55-2-502. Buyer's right to goods on seller's repudiation, 
failure to deliver or insolvency. 
55-2-503. Manner of seller's tender of delivery. 
55-2-504. Shipment by seller, 
55-2-505. Seller's shipment under reservation. 
55-2-506. Rights of financing agency. 
§5-2-507. Effect of seller's tender; delivery on condition. 
55-2-508. Cure by seller of improper tender or delivery; 
rn replacement. 
55-2-509. Risk of loss in the absence of breach, 
§5-2-510. Effect of breach on risk of loss, 
55-2-511. Tender of payment by buyer; payment by 
. check, 
55-2-512. Payment by buyer before inspection. 
§5-2-513,. Buyer's right to inspection of goods. 
§5-2-514. When documents deliverable on acceptance; 
when on payment. 
55-2-515. Preserving evidence of goods in dispute. 


Part 6. BREACH, REPUDIATION AND EXCUSE 


55-2-601. Buyer's rights on improper delivery, 

55-2-602, Manner and effect of rightful rejection. 

§5-2-603, Merchant buyer's duties as to rightfully re- 
jected goods, 

55-2-604, Buyer's options as to salvage of rightfully re- 
jected goods. 

§6-2-605. Waiver of buyer's objections by failure to par- 
ticularize, 

55-2-606. What constitutes acceptance of goods. 

§5-2-607, Effect of acceptance; notice of breach; burden 
of establishing breach after acceptance; 
notice of claim or litigation to person an- 
swerable over, 
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§5-2-101 UNIFORM COMMERCIAL CODE 55-2-102 

Sec. Sec. 

55-2-608. Revocation of acceptance in whole or in part. 55-2-709. Action for the price. 

55-2-609. Right to adequate assurance of performance. 55-2-710, Seller's incidental damages. 

55-2-610. Anticipatory repudiation. 55-2-711. Buyer's remedies in general; buyer's security 

55-2-611. Retraction of anticipatory repudiation. ' interest in rejected goods. » 

55-2-612. "Installment contract"; breach. 55-2-712. "Cover"; buyer's procurement. of ‘substitute 

55-2-618, Casualty to identified goods. goods. 

55-2-614. Substituted performance. 55-2-713. Buyer's damages for nondelivery or repudiation. 

55-2-615. Excuse by failure of presupposed conditions, 55-2-714. Buyer's damages for breach in regard to ac- 

55-2-616. Procedure on notice claiming excuse. cepted ere 

§5-2-715. Buyer's incidental and consequential damages. 
Part 7. REMEDIES 55-2-716. Buyer's right to specific performance or re- 

55-2-701. Remedies for breach of collateral contracts not plevin. 
impaired. 55-2-717. Deduction of damages from the price. 

55-2-702. Seller's remedies on discovery of buyer’ 8 insol- §5-2-718. Liquidation or limitation of damages; deposits. 
vency. §5-2-719. Contractual modification or limitation of rem- 

55-2-703. Seller's remedies in general. edy. 

55-2-704. Seller's right to identify goods to the contract §5-2-720. Effect of "cancellation" or “rescission” on 
notwithstanding breach or to salvage un- claims for antecedent breach. is 
finished goods. 55-2-721, Remedies for fraud. 

55-2-705. Seller's stoppage of delivery in transit or oth- 55-2-722. Who-can sue third parties for injury to goods. 
erwise. 55-2-723. Proof of market price; time and place. 

55-2-706. Seller's resale including contract for resale. 55-2-724, Admissibility of market quotations. 

§5-2-707. "Person in the position of a seller." 55-2-725. Statute of limitations in contracts for sale. 

55-2-708. Seller's damages for nonacceptance or repudia- 
tion. 

PART 1 


SHORT TITLE, GENERAL CONSTRUCTION AND SUBJECT MATTER 


55-2-101. Short title. 


This article shall be known and may be cited as Uniform Commercial Code - Sales. 


History: 1953 Comp., § 50A-2-101, enacted by Laws 
1961, ch. 96, §. 2-101. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

This article is a complete revision and modernization 
of the Uniform Sales Act which ‘was promulgated ’by the 
National Conference of Commissioners on Uniform State 
Laws in 1906 and has been adopted in 34 states and 
Alaska, the District of Columbia and Hawaii. 

The coverage of the present article is much more exten- 
sive than that of the old Sales Act and extends to the vari- 
ous bodies of case law which have been developed both 
outside of and under the latter. 

The arrangement of the present article is in terms of 
contract for sale and the various steps of its performance. 
The legal consequences are stated as following directly 


from the contract and action taken under it without re- 
sorting to the idea of when property or title passed or was 
to pass as being the determining factor. The purpose is to 
avoid making practical issues between practical men turn 
upon the location of an intangible something, the passing 
of which no man can prove by evidence and to substitute 
for such abstractions proof of words and actions of a tan- 
gible character. 


ANNOTATIONS 


Law reviews. — For article, "Lender Recourse in In- 
dian Country: A Navajo Case Study," see 21 N.M.L. Rev. 
275 (1991). 

Am. Jur. 2d, A.L.R. and C.J.S. peferéness: — 64 Am. 
Jur. 2d Public Works and Contracts § 18; 67 Am, Jur. 2d 
Sales § 1 et seq. 

Applicability of U.C.C. Article 2 to mixed contracts for 
sale of goods and services, 5 A.L.R.4th 501. 

82:C.J.S, Statutes § 221. 


55-2-102. Scope; certain security and other transactions excluded from 


this article. 


Unless the context otherwise requires, this article applies to transactions in goods; it does not 
apply to any transaction which although in the form of an unconditional contract to sell or [a] 
present sale is intended to operate only as a security transaction nor does this article impair or 
repeal any statute regulating sales to consumers, farmers or other specified classes of buyers. 
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55-2-103 


History: 1953 Comp., § 50A-2-102, enacted by Laws 
1961, ch. 96, § 2-102. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

Prior uniform statutory provision. — Section 75, Uni- 
form Sales Act. 

Changes, — Section 75 has been rephrased. 

Purposes of changes and new matter. — To make it 
clear that: 

The article leaves substantially unaffected the law re- 
lating to purchase money security such as conditional sale 
or chattel mortgage though it regulates the general sales 
aspects of such transactions. "Security transaction" is 
used in the same sense as in the article on secured trans- 
actions (Article 9). 

Cross reference. — Article 9. 

Definitional cross references. — 

"Contract". Section 1-201. 

"Contract for sale". Section 2-106. 

"Present sale". Section 2-106. 

"Sale". Section 2-106. 


ANNOTATIONS 


Scope of article. — Court can find nothing in the per- 
tinent Code provisions or comments to indicate that it is 
not to apply to all sales of goods. Foster v. Colorado Radio 
Corp., 381 F.2d 222 (10th Cir. 1967). 

Sale of crude oil by the producers is a sale of goods, and is 
thus governed by Article 2 of the Code. Amoco Pipeline Co. 
v. Admiral Crude Oil Corp., 490 F.2d 114 (10th Cir. 1974). 

A business may be sold in which all the assets aside 
from goodwill would be goods, and nonapplication of the 
Code to the sale of goods in such a case is contrary to the 
intention of the drafters. Foster v. Colorado Radio Corp., 
881 F.2d 222 (10th Cir. 1967). 

Article inapplicable to mixed contract. — This ar- 
ticle was held inapplicable to a contract itemizing several 


SALES 


55-2-103 


dozen services to be performed by an interior designer in a 
health care facility despite the additional contemplation of 
purchasing and reselling of furnishings as goods between 
the parties, since the primary purpose of the contract, 
though mixed, was for the provisions of services. Kirkpat- 
rick v. Introspect Healthcare Corp., 1992-NMSC-070, 114 
N.M. 706, 845 P.2d 800. 

Inapplicable to sale of business, — A sale involv- 
ing the transfer of a business as a going concern is not a 
transaction in goods. Stewart v. Lucero, 1996-NMSC-027, 
121 N.M..722, 918 P.2d 1. 

Law reviews. — For comment, "Commercial Law 
- Uniform Commercial Code - Sale of Goods," see 8 Nat. 
Resources J. 176 (1968). : 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 68A 
Am. Jur. 2d Secured Transactions §§ 18, 105, 184 et 
seq. 
Validity and mutuality of agreement to buy where there 
is no express agreement to sell, 60 A.L.R. 215. 

Violation of statute as to form of, or terms to be included 
in, conditional sale contract, as invalidating entire trans- 
action or merely its effect to reserve title in vendor, 144 
A.L.R. 1108. 

Use of conditional sale contract to secure debt in addi- 
tion to the purchase price, 148 A.L.R, 346. 

Conflict of laws as to conditional sale of chattels, 148 
A.L.R. 375, 138 A.L.R.2d 1312, 

What amounts to conditional sale, 175 A.L.R. 1366. 

Title to unknown valuables secreted in articles sold, 4 
A.L.R.2d 318. :; 

Validity, construction, and effect of contract between 
grower of vegetable or fruit crops, and purchasing proces- 
sor, packer, or canner, 87 A.L.R.2d 732. 

What constitutes a transaction, a contract for 
sale, or a sale within the scope of UCC Article 2, 4 
A.L.R.4th 85. 6) 

Applicability of UCC Article 2 to mixed contracts for 
sale of goods and services, 5 A.L.R.4th 501, 

77A C.J.S. Sales § 1 et seq. 


55-2-103. Definitions and index of definitions. 


(1) In this article, unless the context otherwise requires: 
(a) "buyer" means a person who buys or contracts to buy goods; 


(b) 
(ce) 
(d) 


[reserved]; 


"receipt" of goods means taking physical possession of them; and 
"seller" means a person who sells or contracts to sell goods. 


(2) Other definitions applying to this article, or to specified parts thereof, and the sections in 


which they appear are: 


"acceptance".......... Ae AG. aetnad., watist 0. daahnee dy 


"banker's credit" 


"between merchants" ..........00 pk Ae S| a ee eee 
"cancellation"........... Ves AO dl FE ROCHBIIR 45.4: .00heeieibeaien 


"commercial unit" 


"confirmed credit" ...,......... a aay eee ra 
"conforming to cONntract” vce sors 
MCOTIFACU LOM BENE ry heaters tetanistrotser sites.» eR steric 
WCOMBTASA. B tb} kites cuus daed eaniget Ron ren eer ee 
"entrusting" .........00 RE OR 


COOP OE HOHE H OHHH H EHH CH TOO HHP HHH HH HOHE HHH HHH HE EHO BH EH EEe 


PU ROO HEHEHE HOOT EHH EH EERE RH HEHEHE EHEC HHO EHH THREE E OE EEE 
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Section 55-2-606 NMSA 1978; 
Section 55-2-8325 NMSA 1978; 
Section 55-2-104 NMSA 1978; 
Section 55-2-106 NMSA 1978; 
Section 55-2-105 NMSA 1978; 
Section 55-2-325 NMSA 1978; 
Section 55-2-106 NMSA 1978; 
Section 55-2-106 NMSA 1978; 
Section 55-2-712 NMSA 1978; 
Section 55-2-403 NMSA 1978; 
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Section 55-2-104 NMSA 1978; 
Section 55-2-105 NMSA 1978; 
Section 55-2-105 NMSA 1978; 
Section 55-2-501 NMSA 1978; 
Section 55-2-612 NMSA 1978; 
Section 55-2-325 NMSA 1978; 
Section 55-2-105 NMSA 1978; 
Section 55-2-104 NMSA 1978; 
Section 55-2-323 NMSA 1978; 
Section 55-2-707 NMSA 1978; 
Section 55-2-106 NMSA 1978; 
Section 55-2-106 NMSA 1978; 
Section 55-2-326 NMSA 1978; 


Section 55-2-326 NMSA 1978; and 
Section 55-2-106 NMSA 1978. 


(3) "Control", as provided’ in Section 55-7-106 NMSA 1978, and the following definitions in 


other articles apply to this article: 


NCONSIZMEL ...5.carreareihs ONE ES PERRIN TEES! ARO R 
“consignor" enees ele ol lay. <omotelit.oc alii Pat. 

"consumer goods’ . eee Grune Kicx 
"dishonor". ........ lin NE SR nee he 


Cee eeeeroeseerone 


Seer eoeesreereres 


Section 55-3-104 NMSA 1978; 
Section 55-7-102 NMSA 1978; 
Section 55-7-102 NMSA 1978; 
Section 55-9-102 NMSA 1978; 


Section 55-3-502 NMSA 1978; and 
Section 55-3-104 NMSA 1978. 


(4) In addition, Chapter 55, Article 1 NMSA 1978 contains general definitions and principles of 
construction and interpretation applicable throughout this article. 


History: 1953 Comp., § 50A-2-108, enacted by Laws 
1961, ch. 96, § 2-103; 1993, ch. 214, § 2; 2001, ch. 139, § 
128; 2005, ch. 144, § 25. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

Prior uniform statutory provision. — Subsection (1): 
Section 76, Uniform Sales Act. 

Changes. — The definitions of "buyer" and "seller" have 
been slightly rephrased, the reference in Section 76 of the 
prior act to "any legal successor in interest of such person" 
being omitted. The definition of "receipt" is new. 

Purposes of changes and new matter.— | 

1. The phrase "any legal successor in interest of such 
person" has been eliminated since Section 2-210 [55-2- 
210 NMSA 1978] of this article, which limits some types 
of delegation of performance on assignment of a sales 
contract, makes it clear that not. every such successor 
can be safely included in the definition. In every ordi- 


nary case, however, such successors are as of course in- ° 


cluded. 

2. "Receipt" must be distinguished from delivery 
particularly in regard to the problems arising out of 
shipment of goods, whether or not the contract calls for 
making delivery by way of documents of title, since the 
seller may, frequently fulfill his obligations to "deliver" 
even though the buyer may never "receive" the goods. 
Delivery with respect to documents of title is defined 


in Article! 1 and requires transfer of physical delivery 
of a tangible document of title and transfer of control 
of an electronic document of title. Otherwise the many 
divergent incidents of delivery are handled incident by 
incident. 

Cross references. — _ ; 

Point 1: See Section 2-210 and Comment thereon. 

Point 2: Section 1-201. 


Definitional cross reference. — "Person". Section 1-201 
[55-1-201 NMSA 1978]. 
ANNOTATIONS 


The 2005 amendment, effective January 1, 2006, 
deleted the definition of "good faith" in Subsection (1) 
(b) and defined "control" in Subsection (8) to include the 
meaning of "control" as provided in Section ,55-7-106 
NMSA 1978. 

The 2001 amendment, effective July 1, 2001, substi- 
tuted "Chapter 55, Article 1 NMSA 1978" for "Article 1" 
in Subsection (4), 

The 1993 amendment, effective July 1, 1993, made a 
stylistic change in Subsection (1), substituted NMSA 1978 
citations for Uniform Commercial Code citations through- 
out Subsections (2) and (3), and substituted "consumer 
goods" for "consumer of goods" in Subsection (3). 

Law reviews. — For article, "Buyers and Sellers of 
Goods in Bankruptcy," see 1 N.M. L. Rey. 435 (1971). 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 15A 
Am, Jur, 2d SGhaeera Code § 39. 

77A C.J.S, Sales § 1 et seq.; 82 C.J.S. Statutes § 315. 
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55-2- 104. Definitions; "merchant"; "between ca crieerce | nonce 
agency". » 


(1):"Merchant" means a person who deals in godt of the kind or otherwise by his occupation 
holds himself out as having knowledge or skill peculiar to the practices or goods involved in the 
transaction or to whom such knowledge or skill may be attributed by his employment of an agent 
or broker or other intermediary who by his occupation holds himself out as Ae such knowledge 
or skill. 

(2). "Financing agency" means a bank, finance company or other person who in the ordinary 
course of business makes advances against goods or documents of title or who by arrangement 
with either the seller or the buyer intervenes in ordinary course to make or collect payment due 
or claimed under the contract for sale, as by purchasing or paying the seller's draft or making ad- 
vances against it or by merely taking it for collection whether or not documents of title accompany 
or are associated with the draft. "Financing agency" includes also a bank or other person who 
similarly intervenes between persons who are in the position of seller and buyer in respect to the 


goods (Section 55-2-707 NMSA 1978). 


(8) "Between merchants" means in any transaction with respect to which both parties are 
chargeable with the knowledge or skill of merchants. 


History: 1953 Comp., § 50A-2-104, enacted by Laws _ 


1961, ch. 96, § 2-104; 2005, ch. 144, § 26. 
OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

Prior uniform statutory provision. — None. But see Sec- 
tions 15(2), (5), 16(c), 45(2) and 71, Uniform Sales Act, and 
Sections 35 and 37, Uniform Bills of Lading Act for ex- 
amples of the policy expressly provided for in this article. 

Purposes. — 

1. This article assumes that transactions between pro- 
fessionals in a given field require special and clear rules 
which may not apply to a casual or inexperienced seller 
or buyer. It thus adopts a policy of expressly stating rules 
applicable "between merchants” and "as against’a mer- 
chant", wherever they are needed instead of making them 
depend upon the circumstances of each case as in the stat- 
utes cited above. This section lays the foundation of this 
policy by defining those who are to be regarded as profes- 
sionals or "merchants" and by stating when a transaction 
is deemed to be "between merchants". 

2. The term "merchant" as defined here roots in the 
"law merchant" concept of a professional in business. The 
professional status under. the definition may be based 
upon specialized knowledge as to the goods, specialized 
knowledge as to business practices, or specialized knowl- 
edge as to both and which kind of specialized knowledge 
may be sufficient to establish the merchant status is indi- 
cated by the nature of the provisions. 

The special provisions as to merchants appear only in 
this article and they are of three kinds, Sections 2-201(2), 
2-205, 2-207 and 2-209 dealing with the statute of frauds, 
firm offers, confirmatory memoranda and modification 
rest on normal business practices which are or ought to 
be typical of and. familiar to any person in business, For 
purposes of these sections almost every person in busi- 
ness would, therefore, be deemed to be a "merchant" 
under, the language "who...by his occupation holds 
himself out as having knowledge or skill peculiar to the 
practices ...involved in the transaction..." since the 
practices involved in the transaction are non-specialized 
business practices such as answering mail. In this type 
of provision, banks or even universities, for example, well 
may be "merchants". But even these sections only apply 


to a merchant, in his mercantile capacity; a lawyer) or 
bank president buying fishing tackle for his own use is 
not a merchant. 

On the other hand, in Section 2-314 on the warranty 
of merchantability, such warranty is implied only "if the 
seller is a merchant with respect to goods of that kind". 


Obviously this qualification restricts the implied war- 


ranty to a much smaller group than everyone who is en- 
gaged in business and requires a professional status as 
to particular kinds of goods. The exception in Section 2- 
402(2) for retention of possession by a merchant-seller 
falls in the same class; as does Section 2-403(2) on en- 
trusting of possession to a merchant "who deals in goods 
of that kind." 

A third group of sections includes 2-103(1) (b), which 
provides that in the case of a merchant "good faith" in- 
cludes observance of reasonable commercial standards 
of fair dealing in the trade; 2-327(1) (c), 2-603 and 2-605, 
dealing with responsibilities of merchant buyers to follow 
seller's instructions, etc.; 2-509 on risk of loss; and 2-609 
on adequate assurance of performance. This group of sec- 
tions applies to persons who are merchants under either 
the "practices" or the "goods" aspect of the definition of 
merchant. 

3. The “or to whom such knowledge or skill may be 
attributed by his employment of an agent or broker..." 
clause of the definition of merchant means that even per- 
sons such as universities, for example, can come within 
the definition of merchant if they have regular purchasing 
departments or business personnel who are familiar with 
business practices and who are equipped to take any ac- 
tion required. 

Cross references. — 

Point 1: See Sections 1-102 and 1- 208. 

Point 2; See Sections 2-314, 2-315 and 2-320 to 2-325, of 
this article, and article 9. 

Definitional cross references. — 

"Bank". Section 1-201. 

"Buyer". Section 2-103. 

"Contract for sale". Section 2-106. 

"Document of title". Section 1-201. 

"Draft". Section 3-104. 

"Goods". Section 2-105. 

"Person". Section 1-201. 

"Purchase". Section 1-201. 

"Seller". Section 2-103. 
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ANNOTATIONS was not a merchant in first sale to a nonpacker. Fear 

The 2005 amendment, effective January 1, 2006, el geamey eae cea eetS Gh in LacA Law : 
provided in Subsection (2) that a draft may be collected Uniform Commercial.Code Gastion 2-609: Right to Ad- 
whether or not documents of title accompany or are as- equate Assurance of Performance," see 7 Nat. Resources J. 
sociated with the draft. : 897 (1967). 

Rancher deemed merchant. — Rancher, who is a For article, "Buyers and Sellers of Goods in Bank- 
trader, buying and selling and acting as agent for sales ruptcy," see 1 N.M. L. Rev. 435 (1971). 
of cow and calf units, as well as steers, heifers, feeders ho Jur. 2d, A.L.R. and C.J.S. references. — Farm- 
and other "goods," is a merchant under this section. Fear era cae Wmerchantal within provisions of U.C.C. Article 2 
Ranches, Inc. v. Berry, 470 F.2d 905 (10th Cir. 1972). dealing with sales, 95 A.L.R.3d 484, 

Not deemed merchant on first sale. — Rancher, who 717A 0.8. Sales § 1 et seq.; 82 C.J.8. Statutes § 315: 


had theretofore sold all cattle he raised or fed to packers, 


55-2-105. Definitions: transferability: "goods"; "future" goods; "lot"; 
"commercial unit." 


(1) "Goods" means all things (including specially manufactured goods) which are movable at 
the time of identification to the contract for sale other than the money in which the price is to 
be paid, investment securities (Article 8) and things in action. "Goods" also includes the unborn 
young of animals and growing crops and other identified things attached to realty as described in 
the section on goods to be severed from realty (Section 2-107 [55-2-107 NMSA 1978] ). 

(2) Goods must be both existing and identified before any interest in them can pass. Goods 
which are not both existing and identified are "future" goods. A purported present sale of future 
goods or of any interest therein operates as a contract to sell. 

(3) There may be a sale of a part interest in existing identified goods. 

(4) An undivided share in an identified bulk of fungible goods is sufficiently identified to be 
sold although the quantity of the bulk is not determined. Any agreed proportion of such a bulk or 
any quantity thereof agreed upon by number, weight or other measure may to the extent of the 
seller's interest in the bulk be sold to the buyer who then becomes an owner in common. — 

(5) "Lot" means a parcel or a single article which is the subject matter of a igs tabs sale or 
delivery, whether or not it is sufficient to perform the contract. 

(6) "Commercial unit" means such a unit of goods as by commercial usage is a single whole 
for purposes of sale and division of which materially impairs its character or value on the market 
or in use. A commercial unit may be a single article (as a machine) or a set of articles (as a suite 
of furniture or an assortment of sizes) or a quantity (as a bale, gross or carload) or any other unit 
treated in use or in the relevant market as a single whole. 


History: 1953 Comp., § 50A-2-105, enacted by Laws this definition since they, too, are frequently intended for 
1961, ch. 96, § 2-105. sale and may be contracted for before birth. The period of 
gestation of domestic animals is such that the provisions 

OFFICIAL COMMENTS of the section on identification can apply as in the case 

UCC Official Comments'© by ALI & the NCCUSL. Re- of crops to be planted. The reason of this definition also 
produced with permission of the PEB for the UCC. . All leads to the inclusion of a wool crop or the like as "goods" 


subject to identification under this article. 


rights reserved. 
: : The exclusion of "money in which the price is to be paid" 


Prior uniform statutory provision. — Subsections (1), 


(2), (3) and (4) - Sections 5, 6 and 76, Uniform Sales Act: from the definition of goods does not mean that foreign 
Subsections (5) and (6) - none. currency which is included in the definition of money may 
Changes. — Rewritten. not be the subject matter of a sales transaction. Goods is 
Purposes of changes and new matter. — intended to cover the sale of money when money is being 
1. Subsection (1) on "goods": The phraseology of the treated as a commodity but not to include it when money 


prior uniform statutory provision has been changed so is the medium of payment. 
that: As to contracts to sell timber, minerals or structures to 


The definition of goods is based on the concept of mov- be removed from the land Section 2-107(1) (Goods to be 
ability and the term "chattels personal" is not used. It is severed from Realty: recording) controls. 


not intended to deal with things which are not fairly iden- _The use of the word "fixtures" is avoided in view of the 
tifiable as movables before the contract is performed. diversity of definitions of that term. This article in includ- 

Growing crops are included within the definition ‘of ing within its scope "things attached to realty" adds the 
goods since they are frequently intended for sale. The con- further test that they must be capable of severance with- 
cept of "industrial" growing crops has been abandoned, for out material harm thereto. As between the parties any 


under modern practices fruit, perennial hay, nursery stock identified things which fall within that definition become 


and the like must be brought within the scope of this ar- "goods" upon the making of the contract for sale. 


ticle. The young of animals are also included expressly in "Investment securities" are expressly excluded from the 
‘ coverage of this article. It is not intended by this exclusion, 


378 
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however, to prevent the application of a particular section interior design services and was not a contract for the 
of this article by analogy to securities (as was done with sale of goods. Kirkpatrick v. Introspect Healthcare Corp., 
the Original Sales Act in Agar v, Orda, 264 N.Y, 248, 190 1992-NMSC-070, 114 N.M. 706, 845 P.2d 800. 
N.E. 479, 99 A.L.R. 269 (1934)) when the reason of that A sale of ski lifts is a sale of goods as defined by this 
section makes such application sensible and the situation section. Riblet Tramway Co, v, Monte Verde Corp., 458 F.2d 
involved is not covered by the article of this act dealing 313 (10th Cir. 1972), 
specifically with such securities (Article 8). Sale of crude oil by producers is a sale of goods, 
2. References to the fact that a contract for sale can and is governed by Article 2 of the Code. Amoco Pipeline 
extend to future or contingent goods and that ownership Co,-v, Admiral Crude Oil Corp., 490 F.2d 114 (10th Cir, 
in common follows the sale of a part interest have been 1974). 
omitted here as obvious without need for expression; Immovables not goods. — Radio license, goodwill, 
hence no inference to negate these principles should be real estate, studios and’*transmission equipment are not 
drawn from their omission. movables and hence not "goods" within the meaning of 
3. Subsection (4) does not touch the question of how this section. Foster v. Colorado Radio Corp., 381 F.2d 222 
far an appropriation of a bulk of fungible goods may or (10th Cir. 1967). 
may not satisfy the contract for sale. The term "goods" includes livestock, since they are 
4, Subsections (5) and (6) on "lot" and "commercial frequently intended for commercial sale. O'Shea v. Hatch, 
unit" are introduced to aid in the phrasing of later sec- 1982-NMCA-013, 97 N.M. 409, 640 P.2d 515. 
tions. Boat is considered "goods" within this chap- 
5. The question of when an identification of goods ter. Elephant Butte Resort Marina, Inc. v. Wooldridge, 
takes place is determined by the provisions of Section 2- 1985-NMSC-014, 102 N.M., 286, 694 P.2d 1351. 
501 and all that this section says is ae kinds of goods Law reviews. — For comment, "Commercial Law 
may be the subject of a sale. - Uniform Commercial Code - Sale of Goods," see 8 Nat. 
Cross references. — Resources J, 176 (1968). 
Point 1: Sections 2-107, 2-201, 2-501 and Article 8. For annual survey of commercial law in New Mexico, 
Point 5: Section 2-501, see 18 N.M.L, Rev. 313 (1988), 
See also Section 1-201. ' Am. Jur. 2d, A.L.R. and C.J.S. references, — Mu- 
Definitional cross references. — tuality and enforceability of contracts to furnish another 
"Buyer", Section 2-103. with his needs, wants, desires, requirements, etc., of cer- 
"Contract". Section 1-201. . tain commodities, 14 A.L.R, 1800, 26 A.L.R. 2d 1139. 
"Contract for sale". Section 2-106. Substantial performance of contract for manufacture or 
"Fungible". Section 1-201. sale of article, 19 A.L.R. 815. 
"Money". Section 1-201. Validity and construction of contract for sale of season's 
"Present sale". Section 2-106. output, 23 A.L.R. 574. 
"Sale". Section 2-106. Seller's estoppel to deny existence of property sold, 40 
"Seller". Section 2-103. A.L.R. 382. 
Contract of sale which calls for a definite quantity but 
ANNOTATIONS leaves a quality, grade or assortment optional with one of 
A sale involving the transfer of a business as a go- ae Sarre as subject to objection of indefiniteness, 105 


ing concern, such as a catalog sales business, is not a 


transaction in goods. Stewart v. Lucero, 1996-NMSC- 027, Construction and effect of contract for sale of commod- 


121 N.M. 722, 918 P.2d 1 (1996). ity or goods where quantity is described as "about" or 

Mixed contract. — Where the contract between plain- more or less" than an amount specified, 68 A.L.R.2d 377. 
tiff and defendant required plaintiff to create the interior _ What constitutes "goods" within the scope of UCC Ar- 
design for defendant's health care facility, to sell furnish- ticle 2, 4 A.L.R.4th 912, 


Applicability of UCC Article 2 to mixed contracts for 


i 1 i t 
ings to defendant to complete the designs, and to perform gale cfichdldandwervices RALR Gch Cal. 


twenty-three itemized services during the project; and } : 
the fee for plaintiff's interior design services was gener- Conveyance of land as including mature but unhar- 
ated through markups on furnishings plaintiff purchased vested crops, 51 A.L.R.4th 1263. 

and resold to defendant for use in the health care facil- TIA CJS, Sales § 1 et seq.; 82 C.d.S. Statutes § 315. 
ity, the primary purpose of the contract was to provide 


55-2-106. Definitions: "contract"; "agreement"; "contract for sale"; "sale"; 
"present sale"; "conforming" to contract; "termination", 
"cancellation." 


(1) In this article unless the context otherwise requires "contract" and "agreement" are limited 
to those relating to the present or future sale of goods. "Contract for sale" includes both a present 
sale of goods and a contract to sell goods at a future time. A "sale" consists in the passing of title 
from the seller to the buyer for a price (Section 2-401 [55-2-401 NMSA 1978] ). A:"present sale" 
means a sale which is accomplished by the making of the contract. 

(2) Goods or conduct including any part of a performance are "conforming" or conform to the 
contract when they are in accordance with the obligations under the contract. 

(3) "Termination" occurs when either party pursuant to a power created by agreement or law 
puts an end to the contract otherwise than for its breach. On "termination" all obligations which 
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are still executory on both sides are discharged but any right based on 1 prior breach or performance 


survives. 


(4) "Cancellation* occurs when either party puts an end to the contract for breach by the other 
and its effect is the same as that of "termination" except that the cancelling party also retains any 
remedy for breach of the whole contract or any unperformed balance. 


History: 1953 Comp., § 50A-2-106, enacted by Laws 
1961, ch. 96, § 2-106. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB Sey the UCC. All 
rights reserved. 

Prior uniform statutory provision. — Subsection (1) - 
Section 1 (1) and (2), Uniform Sales Act; Subsection (2) 
- none, but subsection generally continues policy of Sec- 
tions 11, 44 and 69, Uniform Sales Act; Subsections (3) 
and (4) - none. . 

Changes. — Completely rewritten. 

Purposes of changes and new matter. — 

1. Subsection (1): "Contract for sale" is used as a gen- 
eral concept throughout this article, but the rights of the 
parties do not vary according to whether the transaction 
is a present sale or a contract to sell unless the article 
expressly so provides,’ 

2. Subsection (2): It is in general intended to continue 
the policy of requiring exact performance by the seller of 
his obligations as a condition to his right to require accep- 
tance. However, the seller is in part safeguarded against 
surprise as a result of sudden technicality on the buyer's 
part by the provisions of Section 2-508 on seller's cure 
of improper tender or delivery. Moreover usage of trade 
frequently permits commercial leeways in performance 
and the language of the agreement itself must be read in 
the light of such custom or usage and also, prior course of 
dealing, and in a long term contract, the course of perfor- 
mance. 

3. Subsections (3) and (4): These subsections are in- 
tended to make clear the distinction carried forward 
throughout this article between termination and cancel- 
lation. 

Cross references. —' Point 2: Sections ‘1-203, 1.205, 2- 
208 and 2-508. 

Definitional cross references, — 

"Agreement". Section 1-201. 

"Buyer". Section 2-103. 

"Contract". Section 1-201, 

"Goods". ‘Section 2-105, 

"Party". Section 1-201. 

"Remedy". Section 1-201. 

"Rights". Section 1-201. 

"Seller". Section 2-103, 


ANNOTATIONS 


A sale implies seller's ownership of the thing sold 
as well as the passing of title therein to the buyer. Val- 
dez v, Garcia, 1968-NMCA-066, 79 N.M. 500, 445 P.2d 103, 
cert. denied, 79 N.M. 449, 444 P.2d 776. 


Agrseinént; that discount on merchandise appli- 
cable for certain time, not contract for sale. — An 
agreement requiring that a certain number of computers 
must be purchased by a certain time in order for a’dis- 
count to apply was not a contract for sale, where no title 
was passed for a price and there was no requirement to 
purchase even one computer. Data Gen. Corp. v. Commc'ns 
Diversified, Inc., 1986-NMSC-088, 105 N.M. 59, 728 P.2d 
469. 

Continued liability on purchase agreement. os 
Where the purchase agreement was not an executory doc- 
ument, failure to make any of the subsequent payments 
after the deposit does not render it executory and appel- 
lant is still liable for the appropriate tax. Garfield Mines 
Ltd. v. O'Cheskey, 1973-NMCA-128, 85 N.M. 547, 514 P.2d 
304. 

Reasonable to require loss claims to be made 
within two days. — In general, a contract provision re- 
quiring claims of loss to be made within two days of de- 
livery is reasonable, lawful and not unconscionable. Bow- 
lin's, Inc. v. Ramsey Oil Co,, 1983-NMCA-038, 99 N.M. 660, 
662 P.2d 661, cert. denied, 99 N.M. 644, 662 P.2d 645. 

Distributorship agreements, — The purpose of dis- 
tributorship agreements is to provide a contract for the 
sale of a product from a manufacturer at wholesale prices 
that is to be marketed in a specific area by the distributor. 
As such, a distributorship agreement should be subject to 
the provisions of the UCC. United Wholesale Liquor Co. 
v. Brown-Forman Distillers Corp., 1989-NMSC-030, 108 
N.M. 467, 775 P.2d 233. 

Law reviews. — For article, "Special Property Under 
the Uniform Commercial Code: A New Concept in Sales," 
see 4 Nat. Resources J. 98 (1964), 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 15A 
Am. Jur, 2d Commercial Code §§ 39, 73, 90, 118, 114; 68A 
Am. Jur. 2d Secured Transactions § 13. 

Validity and construction of contract for sale of season's 
output, 1 A.L.R. 1392, 9 A.L.R. 276, 23 A.L.R. 574. 

Contract for sale of goods as entire or divisible, 2 A.L.R. 
643. 

Divisibility of contract for the sale of an outfit, plant or 
machinery, 4A.L.R. 1442. 

Passing of title to personal property under a contract of 
sale, as affected by fact that contract covers both real and 
personal property, 117 A.L.R. 395. 

What constitutes a transaction, a contract for sale, or 
a sale within the scope of UCC Article 2, 4 A.L.R.4th 85, 

Applicability of UCC Article 2. to mixed contracts for 
sale of goods and services, 5 A.L.R.4th 501. 

77A C.J.S, Sales § 1 et seq. 


it 


55-2-107. Goods to be severed from realty; recording. 


(1) A contract for the sale of minerals or the like (including oil and gas) or a structure or its 
materials to be removed from realty is a contract for the sale of goods within this article if they are 
to be severed by the seller but until severance a purported present sale thereof which is not effec- 
tive as a transfer of an interest in land is effective only as a contract to sell. 

(2) Acontract for the sale apart from the land of growing crops or other things attached to re- 
alty and capable of severance without material harm thereto but not described in Subsection (1) or 
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of timber to be cut is a contract for the sale of goods within this article whether the subject matter 
is to be severed by the buyer or by the seller even though it forms part of the realty at the time of 
contracting, and the parties can by identification effect a present sale before severance. 

(3) The provisions of this section are subject to any third party rights provided by the law 
relating to realty records, and the contract for sale may be executed and recorded as a document 
transferring an interest in land and shall then constitute notice to third parties of the buyer's 
rights under the contract for sale. 


History: 1953 Comp., § 50A-2-107, enacted by Laws Cross references. — 
1961, ch. 96, § 2-107; 1985, ch. 198, § 3. Point 1: Section 2-201. 
Point 2: Section 2-105. 
OFFICIAL COMMENTS Point 3: Articles 9 and 9-105. 
UCC Official Comments © by ALI & the NCCUSL. Re- Definitional cross references. — 
produced with permission of the PEB for the UCC. All Buyer". Section 2-103. 


"Contract". Section 1-201, 


Prior uniform statutory provision. — See Section 76, ‘Contract for sale". Section 2-106. 
Uniform Sales Act on prior policy and Section 7, Uniform "Goods". Section 2-105. 
Conditional Sales Act. ‘Party’. Section 1-201, 

Purposes. — ‘Present sale : Section 2-106. 

1. Subsection (1). Notice that this subsection applies ‘Rights’. Section 1-201. 
only if the minerals or structures "are to be severed by the Seller", Section 2-103. 


rights reserved. 


seller". If the buyer is to sever, such transactions are con- ANN 

sidered contracts affecting land and all problems of the OTATTONS 

statute of frauds and of the recording of land rights apply The 1985 amendment deleted "timber," preceding 
to them. Therefore, the statute of frauds section of this "minerals" and inserted "(including oil and gas)" near the 
article does not apply to such contracts though they must beginning of Subsection (1), inserted "or of timber to be 
conform to the statute of frauds affecting the transfer of cut” following "Subsection (1)" near the middle of Subsec- 
interests in land. tion (2), and made minor grammatical changes. 

2. Subsection (2). "Things attached" to the realty Immovables not "goods". — Radio license, goodwill, 
which can be severed without material harm are goods real estate, studios and transmission equipment are not 
within this article regardless of who is to effect the sev- movables and hence not "goods" within the meaning of 
erance, The word "fixtures" has been avoided because of this section. Foster v. Colorado Radio Corp., 381 F.2d 222 
the diverse definitions of this term, the test of "severance (10th Cir, 1967), 
without material harm" being substituted. Law reviews. — For comment, "Commercial Law 
_ The provision in Subsection (3) for recording such con- - Uniform Commercial Code - Sale of Goods," see 8 Nat. 
tracts is within the purview of this article since it is a Resources J, 176 (1968). 
means of preserving the buyer's rights under the contract For comment, "New Mexico's Uniform Commercial Code 
of sale, in Oil and Gas Transactions," see 10 Nat. Resources J. 361 

3.. The security phases of things attached to or to be- (1970), 
come attached to realty are dealt with in the article on Am, Jur, 2d, A.L.R. and C.J.S. references. — 68A 
secured transactions (Article 9) and it is to be noted that Am. Jur, 2d Secured Transactions § 57 et seq.; 72 Am, Jur. 
the definition of goods in that article aifters from the defi- 2d Statute of Frauds § 143. 
nition of goods in this article. What constitutes "goods" within the scope of UCC Ar- 

However, both articles treat as goods growing crops and ticle 2,4 A.L.R.4th 912. 
also timber to be cut under a contract of severance. 77A C.J,8, Sales § 1 et seq. 

PART 2 


FORM, FORMATION AND READJUSTMENT OF CONTRACT 


55-2-201. Formal requirements; statute of frauds. 


(1) Except as otherwise provided in this section a contract for the sale of goods for the price of 
$500 or more is not enforceable by way of action or defense unless there is some writing sufficient 
to indicate that a contract for sale has been made between the parties and signed by the party 
against whom enforcement is sought or by his authorized agent or broker. A writing is not insuf- 
ficient because it omits or incorrectly states a term agreed upon but the contract is not enforceable 
under this paragraph beyond the quantity of goods shown in such writing. 

(2) Between merchants if within a reasonable time a writing in confirmation of the contract 
and sufficient against the sender is received and the party receiving it has reason to know its con- 
tents, it satisfies the requirements of Subsection (1) against such party unless written notice of 
objection to its contents is given within ten days after it is received. 
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(8) A contract which does ‘not satisfy the requirements of Subsection (1) but which is valid in 
other respects is enforceable: 

(a) ifthe goods are to be specially manufactured for the buyer and are not fabsdadis for ‘ale 
to others in the ordinary course of the seller's business.and the seller, before notice of repudiation 
is received and under circumstances which reasonably indicate that the goods are for the buyer, 
has made either a substantial beginning of their manufacture or commitments for their procure- 
ment; or ; 
(b) ifthe party against whom enforcement is sought admits in his pleading, testimony or 
otherwise in court that a contract for sale was made, but the ponies tin is not enforceable under this 
provision beyond the quantity of goods admitted; or 

(c) with respect to goods for which payment has been made and accepted or which have 
been received and accepted (Section 2-606 [55-2-606 NMSA 1978]). 


History: 1953 Comp., § 50A-2-201, enacted by Laws parties that a contract actually exists. If the court can 
1961, ch. 96, § 2-201. make a just apportionment, therefore, the agreed price 
of any goods actually delivered can be recovered without 

OFFICIAL COMMENTS a writing or, if the price has been paid, the seller can be 

UCC Official Comments © by ALI'& the NCCUSL. \Re- forced to deliver an apportionable part of the goods. The 
produced with permission of the PEB for the UCC. ‘All overt actions of the parties make admissible evidence of 


rights reserved. the other terms of the contract necessary to a just ap- 
Prior uniform statutory provision. — Section 4, Uniform portionment. This is true even though the actions of the 
Sales Act (which was based on Section 17 of the Statute of parties are not in themselves inconsistent with a different 
29 Charles II). transaction such as a consignment for resale or a mere 
Changes, — Completely nara restricted to sale of loan of money. 
goods. See also Sections 1-206, 8-319 and 9-203, ~ Part performance by the buyer requires the delivery of 
Purposes of changes, — The ‘changed phraseology of this something by him that is accepted by the seller as such 
section is intended to make it clear that: performance. Thus, part payment may be made by money 
1. The required writing need not contain all the mate- or check, accepted by the seller. If the agreed price con- 
rial terms of the contract and such material terms as are sists of goods or services, then they must also have been 
stated need not be precisely stated. All that is required is delivered and accepted. 
that the writing afford a basis for believing that the of- 3. Between merchants, failure to answer a written 
fered oral evidence rests on a real transaction, It may be confirmation of a contract within ten days of receipt is 
written in lead pencil on a scratch pad. It need not indi- tantamount to a writing under Subsection (2) and is suf- 


cate which party is the buyer and which the seller. The ficient against both parties under Subsection (1). The only 
only term which must appear is the quantity term which effect, however, is to take away from the party who fails 
need not be accurately stated but recovery is limited to to answer the defense'of the statute of frauds; the bur- 
the amount stated. The price, time and place of payment den of persuading the trier of fact that a contract was in 
or delivery, the general quality of the goods, or any par- fact made orally prior to the written confirmation is unaf- 
ticular warranties may all be omitted. fected. Compare the effect of a failure to reply under Sec- 
Special emphasis must be placed on the permissibility tion 2-207. he. tak: : : 
of omitting the price term in view of the insistence of some 4. Failure to satisfy the requirements of this'section 
courts on the express inclusion of this term even where does not render the contract void for all purposes, but 
the parties have contracted on the basis of a published merely prevents it from being judicially enforced in fa- 
price list. In many valid contracts for sale the parties do vor of a party to the contract. For example, a buyer who 
not mention the price in express terms, the buyer being takes possession of goods as provided in an oral contract 
bound to pay and the seller to accept a reasonable price which the seller has not meanwhile repudiated, is not a 
which the trier of the fact may well be trusted to deter- trespasser. Nor would the statute of frauds provisions of 
mine. Again, frequently the price is not mentioned since this section be a defense to a third person who wrongfully 
the parties have based their agreerhent on a price list or induces a party to refuse to perform an oral contract, even 
catalogue known to both of them and this list serves as though the injured party cannot maintain an action for 
an efficient safeguard against perjury. Finally, "market" damages against the party so refusing to perform. — 
prices and valuations that are current in the vicinity, con- 5. The requirement of "signing" is discussed in the 
stitute a similar check. Thus if the price is not stated in © comment to Section 1-201. et 
the memorandum it can normally be supplied without 6. It is not necessary that the writing be delivered to 
danger of fraud. Of course if the "price" consists of goods anybody. It need not be signed or authenticated by both 
rather than money the quantity of goods must be stated. parties but it is, of course, not sufficient against one who 
Only three definite and invariable requirements as to has not signed it. Prior to a dispute no one can determine 
the memorandum are made by this subsection. First, it which party's signing of the memorandum may be neces- 
must evidence a contract for the sale of goods; second, it sary but from the time of contracting each party should 
must be "signed", a word which includes any authentica- be aware that to him it is signing by the other which is 
tion which identifies the party to be charged; and third, it important. 
must specify a quantity, 7. Ifthe making of a contract is admitted in court, ei- 
2. "Partial performance" as a substitute: for the re- ther in a written pleading, by stipulation or by oral state- 
quired memorandum can validate the contract only for, ment before the court, no additional writing is necessary 
the goods which have been. accepted or for which payment for protection against fraud, Under this section it is no 
has been made and accepted. ‘longer possible to admit the contract in court and still 
Receipt and acceptance either of goods or of the price. — | treat the statute as a defense, However, the contract is 
constitutes an unambiguous overt admission by both not thus conclusively established. The admission so made 
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by a party is itself evidential against him of the truth of 
the facts so admitted and of nothing more; as against the 
other party, it is not evidential at all. 
Cross references, — See Sections 1-201, 2- 202, 2-207, 2- 
209 and 2-304. 
Definitional cross references. — 
"Action". Section 1-201. 
"Between merchants". Section 2-104, 
"Buyer". Section 2-103. | 
"Contract'’, Section 1-201. 
"Contract for sale". Section 2-106, 
"Goods". Section 2-105. 
"Notice". Section 1-201. 
"Party". Section 1-201. 
"Reasonable time". Section 1-204, 
"Sale". Section 2-106. 
"Seller". Section 2-103. 


~ ANNOTATIONS 


Statute of frauds generally. — A promise to dis- 
charge a debt, made to a debtor for adequate consid- 
eration by one not liable for the existing debt, is not a 
promise to answer for the debt of another within the 
meaning of the statute of frauds. Banes Agency v, Chino, 
1955-NMSC-100, 60 N,M, 297, 291 P.2d 328 (decided un- 
der former law). © 

Terms of written contract may carry over into 
substantially identical oral contract. — Where, af- 
ter a written contract is terminated, an oral contract is 
entered into, and where there is a course of dealing for 
a number of years under the oral contract, which is iden- 
tical in all respects other than to whom payment would 
be made, the provisions of which are, fully known to,and 
understood by the buyer, who has the obligation to give 
timely notice or waive any and all claims, the terms of 
the written contract carry over into the oral arrange- 
ment. Bowlin's, Inc. v. Ramsey Oil Co., 1983-NMCA-038, 
99 N.M. 660, 662 P.2d 661, cert. denied, 99 N.M. 644, 662 
P.2d 645. 

There was no enforceable contract between rancher 
and feedlot operator for the outright purchase of cattle, in 
the absence of a written agreement as mandated by this 
section, where the terms of the agreement provided for the 
transportation of cattle to feed yard, and feed yard's over- 
sight, care and attempt to sell them. Production Credit 
Ass'n v, Alamo Ranch Co., 989 F.2d 413 (10th Cir, 1998). 

Law reviews. — For article,."Buyers and Sellers of 
Goods in Bankruptcy," see 1 N.M. L. Rev. 435 (1971). 

For annual survey of commercial law in New Mexico, 
see 18 N.M.L. Rev. 313 (1988). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 15A 
Am. Jur, 2d Commercial Code §§ 29, 115; 67 Am. Jur, 2d 
Sales §§ 30, 102 to 139, 180 to 207; 72 Am. Jur, 2d Statute 
of Frauds §§ 129 to 131, 138, 140, 143, 146, 147, 285, 295, 
301, 340, 342, 343, 366; 73 Am. Jur, 2d Statute of Frauds 
§§ 5138, 574, 589. 

Contract for sale of goods as enna or divisible, 2 A.L.R. 
643. 

When goods remaining in custody, of seller or some third 
person deemed received by buyer within exception to stat- 
ute, 4.A.L.R. 902. 

Divisibility of contract for the sale of an outfit, eet or 
machinery, 4 A.L.R. 1442. 

Trade custom or usage to explain or supply aehioneian 
terms in writing required by statute of frauds (or Sales 
Act) in sale of goods, 29 A.L.R: 1218. 

Mutuality and enforceability of an agreement upon the 
sale of goods, to give the purchaser an option or the exclu- 
sive sale of similar goods without a corresponding obliga- 
tion on his part, 45 A.L.R. 1197, 

Oral contract to enter into written’ contract as within 
statute of frauds, 58 A.L.R: 1015. 


SALES 


§5-2-201 


Contracts: relating to corporate stock as within provi- 
sions of statute of frauds dealing with sales of goods, etc., 
59 A.L.R. 597. 

Doctrine: of part performance as sustaining action at 
law based on contract within statute of frauds, 59 A.L.R. 
1305: : 

Necessity and sufficiency of statement in writing ok con- 
sideration or price for sale of goods or choses in action in 
order to satisfy statute of frauds, 59 A.L.R. 1422. 

Sufficiency of identification of vendor or purchaser in 
memorandum, 70.A.L.R. 196. 

Failure to comply with statute of frauds as to part of a 
contract within the statute as affecting the enforceability 
of another part not covered by the statute, 71 A.L.R. 479. 

Reformation of memorandum relied upon to take an 
oral contract out of the statute of frauds, 73 A.L.R. 99. 

Extrinsic writing referred to in written agreement as 
part thereof for purposes of statute of frauds, 73 A:L.R. 
1383.. 

Effect of statute of frauds on right to modify by parol 
agreement required to be in writing, 80 A.L.R. 539, 118 
A.L.R. 1511. 

Necessity that each of several papers constituting con- 
tract be signed by party to be charged, 85 A.L.R. 1184. 

Admission of contract by defendant as affecting suf- 
ficiency of acts relied on to constitute part performance 
under statute of frauds, 90 A.L.R..231. 

Dealings between seller and buyer after latter's knoyl- 
edge of former's fraud as waiver of claim for damages on 
account of fraud, 106 A.L.R. 172. 

Construction and application of Uniform Sales Act, 
other than Section 4 relating to statute of frauds, as re- 
gards distinction between contract of sale and contract for 
work or labor, 111 A.L.R. 341. 

‘Acceptance satisfying statute where purchaser in pos- 


~ session at time of sale, 111 A.L.R. 1312. 
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Writing between one of the parties to a contract and his 
agent or a third person as satisfying statute of frauds, 112 
A.L.R. 490. 

Place of signature on memorandum to satisfy statute of 
frauds, 112 A.L.R. 937, 

Acceptance which will take oral sale or contract for sale 
out of statute of frauds as affected by cancellation of order 
or repudiation of contract before goods were shipped or 
delivered to buyer, 113 A.L:R. 810. 

Relation between doctrines of estoppel and part perfor- 
mance as basis of enforcement of contract not conforming 
to the statute of frauds, 117 A.L.R. 939. 

Statute of frauds as applied to agreements of repur- 
chase or repayment on sale of corporate stock or other per- 
sonal property, 12LA.L.R. 312. 

Public record as satisfying requirement of statute of 
frauds as to-written contract or memorandum, 127 A.L.R. 
236. 

Terms "bags," "bales," "cars" or other terms indefinite as 
to quantity or weight as satisfying statute of frauds, 129 
A.L.R. 12380, 

Money in possession of seller before contract was made 
as part payment, 131 A.L.R. 1252, 170 A.L.R. 245. 

Check or note as memorandum satisfying statute of 
frauds, 153 A.L.R. 1112. 

Contract to fill in land as one for sale of goods:within 
statute of frauds, 161 A.L.R. 1158. 

Printed, stamped or typewritten name as satisfying re- 
quirement of statute of frauds as regards signature, 171 
A.L.R. 334. 

Performance as taking contract not to be performed 
within a year out of the statute of frauds, 6 A.L.R.2d 1053, 

Check as payment within “Tepe gs eg of statute of 
frauds, 8 A.L.R.2d 261. 

Sale of contractual rights; defect in whi record as 
ground for avoiding sale, 10 A.L.R.2d 728. 
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Undelivered lease or contract (other than for sale of 
land), or undelivered memorandum thereof, as satisfying 
statute of frauds, 12 A.L.R.2d 508. 

Agency to purchase personal property for another as 
within statute of frauds, 20 A.L.R.2d 1140, 

Construction and effect of exception making the statute 
of frauds provision inapplicable where goods are manufac- 
tured by seller for buyer, 25 A.L.R.2d 672. 

Construction and effect of contract for sale of commod- 
ity to fill buyer's requirements, 26 A.L.R.2d 1099. 

Statute of frauds as applicable to seller's oral warranty 
as to quality or condition of chattel, 40 A.L.R.2d 760. 

Recovery, on theory of quasi contract, unjust enrich- 
ment or restitution, of money paid in reliance upon unen- 
forceable promise to accept a bill of exchange or draft, 81 
A.L.R.2d 587. 

Buyer's note as payment within contemplation of stat- 
ute of frauds, 81 A.L.R.2d'1855. 

Contract which violates statute of frauds as evidence of 
value in action not based on the contract, 21 A.L.R.3d 9. 
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Statute of frauds and conflict of laws, 47 A.L.R.8d 1387. 

Construction and application of U.C.C. § 2-201(3)(b) 
rendering contract of sale enforceable notwithstanding 
statute of frauds, to extent it is admitted in pleading, tes- 
timony, or otherwise in court, 88 A.L.R.3d 416: 

Liability for interference with invalid or unenforceable 
contract, 96 A.L.R.3d 1294, 

Construction and application of UCC § 2-201(3)(c) ren- 
dering contract of sale enforceable notwithstanding stat- 
ute of frauds with respect to goods for which payment has 
been made and accepted or which have been received and 
accepted, 97 A.L.R.3d 908. 

Promissory estoppel as basis for avoidance of U.C.C. 
statute of frauds (U.C.C. § 2-201), 29 A.L.R.4th 1006. 

Sales: "specially manufactured goods" statute of frauds 
exception in UCC § 2-201(3)(a), 45 A.L.R.4th 1126. 

Sales: construction of statute of frauds exception under 
UCC § 2-201(2) for confirmatory writing between mer- 
chants, 82 A.L.R.4th 709. 

37 C.J.S. Frauds, Statute of § 138. 


55-2-202. Final written expression; parol or extrinsic evidence. 


Terms with respect to which the confirmatory memoranda of the parties agree or that are oth- 
erwise set forth in a writing intended by the parties as a final expression of their agreement with 
respect to such terms as are included therein may not be contradicted by evidence of any prior 
agreement or of a contemporaneous oral agreement but may be explained or supplemented: 

(a) by course of performance, course of dealing or usage of trade (Section 55-1-303 NMSA 


1978); and 


(b) by evidence of consistent additional terms unless the court finds the writing to have been 
intended also as a complete and exclusive statement of the terms of the agreement. 


History: 1953 Comp., § 50A-2-202, enacted by Laws 
1961, ch. 96, § 2-202; 2005, ch. 144, § 27. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

Prior uniform statutory provision. — None. 

Purposes. — 

1. This section definitely rejects: 

(a) Any assumption that because a writing has been 
worked out which is final on some matters, it is to be 
taken as including all the matters agreed upon; 

(b) The premise that the language used has the mean- 
ing attributable to such language by rules of construction 
existing in the law rather than the meaning which arises 
out of the commercial context in which it was used; and 

(c) The requirement that a condition precedent to the 
admissibility of the type of evidence specified in Para- 
graph (a) is an original determination by the court that 
the language used is ambiguous. 

2, Paragraph (a) makes admissible evidence of course 
of dealing, usage of trade and course of performance to 
explain or supplement the terms of any writing stating 
the agreement of the parties in order that the true un- 
derstanding of the parties as to the agreement may be 
reached. Such writings are to be read on the assumption 
that the course of prior dealings between the parties and 
the usages of trade were taken for granted when the docu- 
ment was phrased. Unless carefully negated they have be- 
come an element of the meaning of the words used. Simi- 
larly, the course of actual performance by the parties is 
considered the best indication of what they intended the 
writing to mean. 

8, Under Paragraph (b), consistent additional terms, 
not reduced to writing, may be proved unless the court 
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finds that the writing was intended by both parties as a 
complete and exclusive statement of all the terms, If the 
additional terms are such that, if agreed upon, they would 
certainly have been included in the document in the view 
of the court, then evidence of their alleged making must 
be kept from the trier of fact. 

Cross References. — 

Point 3: Sections 1-308, 2-207, 2-302 and 2-316 [55-1- 
308, 55-2-207, 55-2-302 and 55-2-316 NMSA 1978, respec- 
tively]. 

Definitional Cross References. — 


"Agreed" and "agreement". Section 1-201 [55-1-201 
NMSA 1978]. <n 

"Course of dealing". Section 1-303 [55-1-303 NMSA 
1978]. 


"Course of performance". Section 1-303. 
"Party". Section 1-201. 

"Term". Section 1-201. 

"Usage of trade". Section 1-303. 
"Written" and "writing". Section 1-201. 


ANNOTATIONS 


The 2005 amendment, effective January 1, 2006, 
added the provision in Subsection (a) that a written 
agreement may be explained or supplemented by course 
of performance and changed the statutory reference in the 
parenthesis to Section 55-1-303 NMSA 1978. . 

Parol evidence rule applicable to bills and notes, 
— The parol evidence rule applicable to written contracts 
generally is also applicable to bills and notes. Farming- 
ton Nat'l Bank v. Basin Plastics, Inc., 1980-NMSC-092, 94 
N.M. 668, 615 P.2d 985. 

Parol evidence may be admitted to explain, qual- 
ify, add to or subtract from agreement. Elephant 
Butte Resort Marina, Inc. v. Wooldridge, 1985-NMSC-014, 
102 N.M., 286, 694 P.2d 1351. 
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Parol evidence inadmissible to change basic 
meaning of contract. — Parol evidence is not admis- 
sible when it would change the basic meaning of the con- 
tract and produce an agreement wholly different from, 
and wholly inconsistent with, the written agreement and 
would tend to distort the expressly stated written under- 
standing of the parties. State ex rel. Conley Lott Nichols 
Mach. Co, v. Safeco Ins. Co. of Am., 1983-NMCA-112, 100 
N.M. 440, 671 P.2d 1151, cert. denied, 100 N.M. 327, 670 
P.2d 581; Elephant Butte Resort Marina, Inc. v. Wooldridge, 
1985-NMSC-014, 102 N.M. 286, 694 P.2d 1851. 

Usage of trade inadmissible where contract clear. 
— Where the written contract terms leave no room for a 
contrary construction consistent with the claimed usage 
of trade, the trial court correctly denies an offer of proof 
as to the usage of trade. State ex rel. Conley Lott Nichols 
Mach. Co. v. Safeco Ins,-Co, of Am., 19838-NMCA-112, 100 
N.M. 440, 671 P.2d 1151, cert. denied, 100 N.M. 327, 670 
P.2d 581. 

Contract provision may preclude action for pre- 
contract negligent misrepresentation. — Commer- 
cial purchaser of a computer system may not maintain 
an action in tort against the seller for pre-contract neg- 
ligent misrepresentations regarding the system's capac- 
ity to perform specific functions, where the subsequently 
executed written sales contract contains an effective inte- 
gration clause, and an effective provision disclaiming all 
prior representations and all warranties, express or im- 
plied, not contained in the contract, where there is no in- 
dication or claim that the transaction was not undertaken 
at arm's length or freely entered into by two commercial 
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entities. Rio Grande Jewelers Supply, Inc. v. Data Gen. 
Corp., 1984-NMSC-094, 101 N.M. 798, 689 P.2d 1269. 

Terms of written contract may carry over into 
substantially identical oral contract. — Where, after 
a written contract is terminated, an oral contract is en- 
tered into, and where there is a course.of dealing for a 
number of years under the oral contract, which is iden- 
tical in all respects other than to whom payment would 
be made, the provisions of which are fully known to and 
understood by the buyer, who has the obligation to give 
timely notice or waive any and all claims, the terms of the 
written contract carry over into the oral arrangement. 
Bowlin's, Inc. v. Ramsey Oil Co., 1983-NMCA-038, 99 N.M. 
660, 662 P.2d 661, cert. denied, 99 N.M. 644, 662 P.2d 645. 

Alternate financing agreement waived need for 
written contract modification. — Where a boat buyer's 
agreement with a bank concerning alternate financing 
was conduct waiving the need for a written contract modi- 
fication, the financing terms agreed upon between the 
buyer and the bank became a part of the contract, and the 
contract was supplemented in a commercially reasonable 
manner. Elephant Butte Resort Marina, Inc. v. Wooldridge, 
1985-NMSC-014, 102 N.M. 286, 694 P.2d 1351. 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 15A 
Am, Jur. 2d Commercial Code § 73; 68A Am. Jur. 2d Se- 
cured Transactions §§ 105 et seq., 164; 72 Am. Jur. 2d 
Statute of Frauds §§ 138, 297, 343. 

Affirmations or representations made after the sale is 
closed as basis of warranty under UCC § 2-313(1)(a), 47 
A.L.R.4th 200. 

32A C.J.S. Evidence §$§ 1168 et seq., 1183. 


The affixing of a seal to a writing evidencing a contract for sale or an offer to buy or sell goods 
does not constitute the writing [of] a sealed instrument and the law with respect to sealed instru- 


ments does not apply to such a contract or offer. 


History: 1953 Comp., § 50A-2-203, enacted by Laws 
1961, ch. 96, § 2-203. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC.. All 
rights reserved. 

Prior uniform statutory provision, — Section 3, Uniform 
Sales Act. 

Changes. — Portion pertaining to "seals" rewritten. 

Purposes of changes. — 

1. This section makes it clear that every effect of the 
seal which relates to "sealed instruments" as such is wiped 
out insofar as contracts for sale are concerned. However, 
the substantial effects of a seal, except. extension of the 
period of limitations, may be had by appropriate drafting 
as in the case of firm offers (see Section 2-205). 

2. This section leaves untouched any aspects of a seal 
which relate merely to signatures or to authentication of 
execution and the like, Thus, a statute providing that a 
purported signature gives prima facie evidence of its own 


55-2-204. Formation in general. 


authenticity or that a signature gives prima facie evi- 
dence of consideration is still applicable to sales transac- 
tions even though a seal may be held to be a signature 
within the meaning of such a statute. Similarly, the au- 
thorized affixing of a corporate seal bearing the corporate 
name to a contractual writing purporting to be made by 
the corporation may have effect as a signature without 
any reference to the law of sealed instruments. 

Cross reference. — Point 1: Section 2-205. 

Definitional cross references. — 

"Contract for sale". Section 2-106. 

"Goods". Section 2-105. 

"Writing". Section 1-201. 


ANNOTATIONS 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 17A 
Am. Jur, 2d Contracts §§ 58, 116, 182; 67 Am. Jur, 2d Seals 
§ 1 et seq; 68A Am, Jur, 2d Secured Transactions § 169. 

77A C.J.S, Sales § 1 et seq.; 79 C.J.S, Seals 8§ 2, 3. 


(1) Acontract for sale of goods may be made in any manner sufficient to show agreement, in- 
cluding conduct by both parties which recognizes the existence of such a contract. 
(2) An agreement sufficient to constitute a contract for sale may be found even though the mo- 


ment of its making is undetermined. 
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(3) Even though one or more terms are left open a contract for sale does not fail for indefinite- 
ness if the parties have intended to make a contract and there is a reasonably certain basis for 
giving an appropriate remedy. 


History: 1953 Comp., § 50A-2-204, enacted by Laws The more terms the parties leave open, the less likely 
1961, ch. 96, § 2-204, it is that they have intended to conclude a binding agree- 
j ment, but their actions may be frequently conclusive on 


Jeg ditt wont the matter despite the omissions. 

UCC Official Comments © by ALI & the NCCUSL. Re- Cross references. — 
produced with permission of the PEB for the UCC... All Subsection (1): Sections 1-103, 2-201 and 2-302. 
rights reserved. Subsection (2); Sections 2-205 to 2-209. 

Prior uniform statutory provision. — Sections 1 and 3, Subsection (3): See Part 3. 
Uniform Sales Act. Definitional cross references. — 

Changes. — Completely rewritten by this and.other sec- “Agr pement - Section 1-201. 
tions. of this article. Contract". Section 1-201. 


"Contract for sale". Section 2-106. 
"Goods". Section 2-105. 

"Party". Section 1-201. 

"Remedy". Section 1-201. 

"Term", Section 1-201. ~ 


Purposes of changes. — Subsection (1) continues with- 
out change the basic policy of recognizing any manner of 
expression of agreement, oral, written or otherwise..The 
legal effect of such an agreement is, of course, qualified by 
other provisions of this article. 


Under Subsection (1) appropriate conduct by the par- ANNOTATIONS 
ties may be sufficient to establish an agreement. Subsec- Le 
tion (2) is directed primarily to the situation where the Am. Jur. 2d, A.L.R. and C.J.S. references, — 38 Am. 
interchanged correspondence does not disclose the exact Jur, 2d Guaranty § 38, 
point at which the deal was closed, but the actions of the Validity and construction of contract for sale of season's 
parties indicate that a binding obligation has been under- output, 1 A.L.R. 1392, 9 A.L.R. 276, 23 A.L.R. 574. 
taken, Contract for sale of goods as entire or divisible, 2 A.L.R. 
Subsection (3) states the principle as to "open terms" 643. 
underlying later sections of the article. If the parties in- Divisibility of contract for sale of an outfit, plant or ma- 
tend to enter into a binding agreement, this subsection chinery, 4 A.L.R. 1442, 
recognizes that agreement as valid in law, despite missing Contract for sale of commodity to extent of buyer's re- 
terms, if there is any reasonably certain basis for granting quirements, 7 A.L.R. 498, 26 A.L.R. 2d 1099. 
a remedy. The test is not certainty as to what the parties Sale agreement fixing price at retail less specified per- 
were to do nor as to the exact amount of damages due the cent as indefinite, 57 A.L.R. 747. 
plaintiff. Nor is the fact that one or more terms are left to Contract for sale of commodity or goods wherein quan- 
be agreed upon enough of itself to defeat an otherwise ad- tity is described as "about" or "more or less" than the 
equate agreement, Rather, commercial standards on the ‘amount specified, 58 A.L.R.2d 377. 
point of "indefiniteness" are intended to be applied, this 77A C.J.S. Sales § 9 et seq. 


act making provision elsewhere for missing terms needed 
for performance, open price, remedies and the like. 


55-2-205. Firm offers. 


An offer by a merchant to buy or sell goods in a signed writing which by its terms gives assur- 
ance that it will be held open is not revocable, for lack of consideration, during the time stated or 
if no time is stated for a reasonable time, but in no event may such period of irrevocability exceed — 
three months; but any such term of assurance on a form supplied by the offeree must be separately 
signed by the offeror. — 


History: 1953 Comp., § 50A-2-205, enacted by Laws 2. The primary purpose of this section is to give effect 
1961, “we 96, § 2-205. to the deliberate intention of a merchant to make'a current 
firm offer binding, The deliberation is shown in the case of 
OFFICIAL COMMENTS an individualized document by the merchant's»signature 
UCC Official Comments © by ALI & the NCCUSL. Re- to the offer, and in the case of an offer included on a form 
produced ‘with permission of the PEB for the UCC. All supplied by the other party to the transaction by the sepa- 
rights reserved. rate signing of the particular clause which contains the 
Prior uniform statutory provision. — Sections 1 and 3 offer. "Signed" here also includes authentication but the 
Uniform Sales Act. : reasonableness of the authentication herein allowed must 
Changes. — Completely rewritten by this and other sec- be determined in the light of the purpose of the section. 
tions of thie article. The circumstances surrounding the signing may justify 
Purposes of changes. — something less than a formal signature or initialing but 
1. This section is intended to modify the former rule typically the kind of authentication involved here would 
which required that’ "firm offers" be sustained by consid- consist of a minimum of initialing of the clause involved. 
eration in order to bind, and to require instead that they A handwritten memorandum on the writer's letterhead 
must:merely be characterized as such and expressed in purporting in its terms to "confirm" a firm offer already 
signed writings. made would be enough to satisfy this section, although 
386 
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not subscribed, since under the circumstances it could not the offeree by requiring that such a clause be separately 
be considered a memorandum of mere negotiation and it authenticated. If the offer clause is called to the offeror's 
would adequately show its own authenticity. Similarly, attention and he separately authenticates it, he will be 
an authorized telegram will suffice, and this is true even bound; Section 2-302 may operate, however, to prevent an 
though the original draft contained only a typewritten unconscionable result which otherwise would fare from 
signature. However, despite settled courses of dealing or other terms appearing in the form. 
usages of the trade whereby firm offers are made by oral 5. Safeguards are provided to offer relief in the case 
communication and relied upon without more evidence, of material mistake by virtue of the requirement of good 
such offers remain revocable under this article since au- faith and the general law of mistake. 
thentication by a writing is the essence of this section. Cross references. — 

3. This section is intended to apply to current "firm" Point 1: Section 1-102. 
offers and not to long term options, and an outside time Point 2: Section 1-102. 
limit of three months during which such offers remain Point 3: Section 2-201. 
irrevocable has been set. The three month period during Point 5: Section 2-302. 
which firm offers remain irrevocable under this section Definitional cross references. — 
need not be stated by days or by date. If the offer states "Goods". Section 2-105. 
that it is "guaranteed" or "firm" until the happening of a "Merchant". Section 2-104. 
contingency which will occur within the three month pe- "Signed". Section 1-201. 
riod, it will remain irrevocable until that event. A prom- "Writing". Section 1-201, 


ise made for a longer period will operate under this sec- 
tion to bind the offeror only for the first three months of 
the period but may of course be renewed. If supported by 


ANNOTATIONS 


Law reviews. — For article, "Buyers and Sellers of 


consideration it may continue for as long as the parties Goods in Bankruptcy," see 1 N.M. L. Rev. 435 (1971). 
specify. This section deals only with the offer which isnot § = am, Jur. 2d, ALR. and C.J3S. references. — 77A 
supported by consideration. C.J.S. Sales § 99 et seq. 


4, Protection is afforded against the inadvertent sign- 
ing of a firm offer when contained in a form prepared by 


55-2-206. Offer and acceptance in formation of contract. 


(1) Unless otherwise unambiguously indicated by the language or circumstances: 

(a) an offer to make a contract shall be construed as inviting acceptance in any manner 
and by any medium reasonable in the circumstances; 

(b) an order or other offer to buy goods for prompt or current shipment shall be construed 
as inviting acceptance either by a prompt promise to ship or by the prompt or current shipment of 
conforming or nonconforming goods, but such a shipment of nonconforming goods does not consti- 
tute an acceptance if the seller seasonably notifies the buyer that the shipment is offered only as 
an accommodation to the buyer. 

(2) Where the beginning of a requested performance is a reasonable mode of acceptance an 
offeror who is not notified of acceptance within a reasonable time may treat the offer as having 
lapsed before acceptance. 


History: 1953 Comp., § 50A-2-206, enacted by Laws current shipment. In accordance with ordinary commer- 
1961, ch. 96, § 2-206. cial understanding the section interprets an order looking 
to current shipment as allowing acceptance either by ac- 

OFFICIAL COMMENTS tual shipment or by a prompt promise to ship and rejects 

UCC Official Comments © by ALI & the NCCUSL. Re- the artificial theory that only a single mode of acceptance 
produced with permission of the PEB for the UCC. All is normally envisaged by an offer. This is true even though 


rights reserved the language of the offer happens to be "ship at once" or 

f ( " ‘ es y a 
Prior uniform statutory provision. — Sections 1 and 3, the like. "Shipment" is here used in the same sense as in 
Uniform Sales Act. Section 2-504; it does not include the beginning of deliv- 
ery by the seller's own truck or by messenger. But loading 
on the seller's own truck might be a beginning of perfor- 
mance under Subsection (2). 

3. The beginning of performance by an offeree can be 
effective as acceptance so as to bind the offeror only if fol- 
lowed within a reasonable time by notice to the offeror. 
Such a beginning of performance must unambiguously 
express the offeree's intention to engage himself. For the 
protection of both parties it is essential that notice follow 
in due course to constitute acceptance. Nothing in this 
section however bars the possibility that under the com- 
mon law performance begun may have an intermediate 
effect of temporarily barring revocation of the offer, or at 
the offeror's option, final effect in constituting acceptance. 

4. Subsection (1)(b) deals with the situation where 
a shipment made following an order is shown by a 


Changes. — Completely rewritten in this and other sec- 
tions of this article. 

Purposes of changes. — To make it clear that: 

1. Any reasonable manner of acceptance is intended to 
be regarded as available unless the offeror has made quite 
clear that it will not be acceptable. Former technical rules 
as to acceptance, such as requiring that telegraphic offers 
be accepted by telegraphed acceptance, etc., are rejected 
and a criterion that the acceptance, be "in any manner 
and by any medium reasonable under the circumstances," 
is substituted. This section is intended to remain flexible 
and its applicability to be enlarged as new media of com- 
munication develop or as the more time-saving present 
day media come into general use. 

2. Either shipment or a prompt promise to ship is 
made a proper means of acceptance of an offer looking to 
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notification of shipment to be referable to that order but ANNOTATIONS 
has a defect; Such a non-conforming shipment is normally 
to be understood as intended to close the bargain, even 
though it proves to have been at the same time.a breach. 
However, the seller by stating that the shipment is non- 
conforming and is offered only as an accommodation to 
the buyer keeps the shipment or notification from eP ERE 
ing as an acceptance, 
Definitional cross references. — 


Law reviews, — For comment, "Commercial Law 
- Uniform Commercial Code - Sale of Goods," see 8 Nat. 
Resources J, 176 (1968). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 38 Am. 
Jur. 2d Guaranty § 5. 

Acceptance of offer with condition which law would im- 
ply, 1 A.L.R. 1508. — 


"B | Sartion 9-103. Acknowledging receipt of order for goods as an accep- 
"Conforming" Sein 1-106. tance completing the contract, 10 A.L.R. 683. 

UPontract Section 1-20t! Acting on order for goods as an acceptance thereof, 29 
"Goods". Section 2-105. A.L.R, 1852, : 

"Notifies", Section 1-201, ; Prints for disproving commercial claim, 96 A.L.R.3d 


: ble time". ion 1-204. 
peapebieysiiay, otk tT gaan 77A C.J.S. Sales § 29 et seq. 


55-2-207. Additional terms in acceptance or confirmation. 


(1) A definite and seasonable expression of acceptance or a written confirmation which is sent 
within a reasonable time operates as an acceptance even though it states terms additional to or 
different from those offered or agreed upon, unless acceptance is expressly made conditional on 
assent to the additional or different terms. 

(2) The additional terms are to be construed as proposals for addition to the contract. Between 
merchants such terms become part of the contract unless: 

(a) the offer expressly limits acceptance to the terms of the offer; 

(b) they materially alter it; or 

(c) notification of objection to them has already been given or is given n within a reasonable 
time after notice of them is received. 

(3) Conduct by both parties which recognizes the existence of a contract is sufficient to estab- 
lish a contract for sale although the writings of the parties do not otherwise establish a contract. 
In such case the terms of the particular contract consist of those terms on which the writings of 
the parties agree, together with any supplementary terms incorporated under any other provi- 
sions of this act [this chapter]. 


History: 1953 Comp., § 50A-2-207, enacted PY Laws parties proceed with the transaction. [Comment 1 was 
1961, ch. 96, § 2-207. - amended in 1966.] 
2. Under this article a proposed deal which in commer- 


OFFICIAL COMMENTS cial understanding has in fact been closed is recognized as 
UCC Official Comments © by ALI & the NCCUSL. Re- a contract. Therefore, any additional matter contained in 
produced with permission of the PEB for the UCC. All the confirmation or in the acceptance falls within Subsec- 
rights reserved. tion (2) and must be regarded as a proposal for an added 
Prior uniform statutory provision. — Sections 1 and:3, term unless the acceptance is made conditional on the ac- 
Unites ra SalosAct. ceptance a ive aoa or different terms. [Comment 2 
F : was amended in ‘ 
hae (gen hoa lath Fiend platted -o tbe Sd 3. Whether or not additional or different terms will be- 
Purposes of ‘changes. — come part of the agreement depends upon the provisions 
1. This section is intended to deal with two typical of Subsection (2). If they are such as materially to alter 
situations. The one is the written confirmation, where an the original bargain, they will not be included unless ex- 
agreement has been reached either orally or by informal pressly agreed to by the other party, If, however, they are 
correspondence between the parties and is followed by terms which would not so change the bargain they will 
one or both of the parties sending formal memoranda be incorporated unless notice of objection to them has al- 
embodying the terms so far as agreed upon and*add- ready been given or is given within a reasonable time. 
ing terms not discussed. The other situation is offer and 4, Examples of typical clauses which would normally 
acceptance, in which a wire or letter expressed and in- "materially alter" the contract and so result in surprise 
tended as an acceptance or the closing of an agreement or hardship if incorporated without express awareness by 
adds further minor suggestions or proposals such as the other party are: a clause negating such standard war- 
"ship by Tuesday," "rush," "ship draft against bill of lad- ranties as that of merchantability or fitness for a particu- 
ing inspection allowed" or the like. A frequent example lar purpose in circumstances in which either warranty 
of the second situation is the exchange of printed pur- normally attaches; a clause requiring a guaranty of 90% 
chase order and acceptance (sometimes called "acknowl- or 100% deliveries in a case such as a contract by cannery, 
edgment") forms. Because the forms are oriented to the where the usage of the trade allows greater quantity lee- 
thinking of the respective drafting parties, the terms ways; a clause reserving to the seller the power to cancel 
contained in them often do not correspond. Often the upon the buyer's failure to meet any invoice when due and 
seller's form contains terms different from or additional a clause requiring that complaints be made in a time ma- 
to those set forth in the buyer's form. Nevertheless, the terially shorter than customary or reasonable. 
388 
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5, Examples of clauses which involve no element of un- 
reasonable surprise and which therefore are to be incorpo- 
rated in the contract unless notice of objection is season- 
ably given are: a clause setting forth and perhaps enlarging 
slightly upon the seller's exemption due to supervening 
causes beyond his control,.similar to those covered by the 
provision of this article on merchant's excuse by failure of 
presupposed conditions or a clause fixing in advance any 
reasonable formula of proration under such circumstances; 
a clause fixing a reasonable time for complaints within, 
customary limits, or in the case of a purchase for sub-sale, 
providing for inspection by the sub-purchaser; a clause pro- 
viding for interest on overdue invoices or fixing the seller's 
standard credit terms where they are within the range of 
trade practice and do not limit any credit bargained for and 
a clause limiting the right of rejection for defects which fall 
within the customary trade tolerances for acceptance "with 
adjustment" or otherwise limiting remedy in a reasonable 
manner (see Sections 2-718 and 2-719). 

6. Ifno answer is received within a reasonable time af- 
ter additional terms are proposed, it is both fair and com- 
mercially sound to assume that their inclusion has been 
assented to. Where clauses on confirming forms sent by 
both ‘parties conflict each party must be assumed to object 
to a clause of the other conflicting with one on the confirma- 
tion sent by himself. As a result the requirement that there 
be notice of objection which is found in Subsection (2) is 
satisfied and the conflicting terms do not become a part of 
the contract. The contract then consists of the terms origi- 
nally expressly agreed to, terms on which the confirmations 
agree, and terms supplied by this act, including Subsection 
(2). The written confirmation is also subject to Section 2- 
201. Under that section a failure to respond permits en- 
forcement of a prior oral agreement; under this section a 
failure to respond permits additional terms to become part 
of the agreement, [Comment 6 was amended in 1966.] 

7. In many cases, as where goods are shipped, accepted 
and paid for before any dispute arises, there is no question 
whether a contract has been made. In such cases, where 
the writings of the parties do not establish a contract, it 
is not necessary to determine which act or document con- 
stituted the offer and which the acceptance. See Section 2- 
204. The only question is what terms are included in the 
contract, and Subsection (3) furnishes the governing rule. 
[Comment 7 was added in 1966.]} 

Cross references, — 

See generally Section 2-302. 

Point 5: Sections 2-513, 2-602, 2-607, 2-609, 2-612, 2- 
614, 2-615, 2-616, 2-718 and 2-719. 

Point 6: Sections 1-102 and 2-104. 

Definitional cross references. — 

"Between merchants". Section 2-104, 

"Contract". Section 1-201. 

"Notification". Section 1-201: 

"Reasonable time". Section 1-204. 

"Seasonably". Section 1-204. 

"Send", Section 1-201, 

"Term", Section 1-201. 

"Written", Section 1-201. 


ANNOTATIONS 


Exchange of forms containing conflicting clauses. 


SALES 


— An exchange of ‘forms containing identical dickered ~ 


55-2-208. Repealed. 


Repeals,. — Laws 2005, ch, 144, § 118 repealed 55-2-208 
NMSA 1978, as enacted by Laws 1961, ch. 96, § 2-208, re- 
lating to course of performance or practical construction, 
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terms, such as the identity, price, and quantity of goods, 
and conflicting undickered boilerplate provisions, such as 
warranty terms in a provision making the bargain sub- 
ject to the terms and conditions of the offeree's document, 
however worded, will not propel the transaction into the 
"expressly conditional" language of Subsection (1) and 
confer the status of counteroffer on the responsive docu- 
ment. The question guiding the inquiry should be whether 
the offerer could reasonably believe that in the context of 
the commercial setting in which the parties were acting, a 
contract had been formed. Gardner Zemke Co, v, Dunham 
Bush, Inc., 1993-NMSC-016, 115 N.M. 260, 850 P.2d 319. 

Where clauses on confirming forms sent by both parties 
conflict, each party must be assumed to object to a clause 
of the other conflicting with one on the confirmation 
sent by himself. As a result the requirement that there 
be notice of objection, which is found in Subsection (2), is 
satisfied and the conflicting terms do not become a part 
of the contract. The contract then consists of the terms 
originally expressly agreed to, terms on which the confir- 
mation is agreed, and terms applied by this act, including 
Subsection (2), Gardner Zemke Co. v. Dunham Bush, Inc., 
1993-NMSC-016, 115 .N,M, 260, 850.P.2d 319. 

Contract can be modified by conduct of parties 
once its existence is established. Elephant Butte Resort 
Marina, Inc, v, Wooldridge, 1985-NMSC-014, 102 N.M. 
286, 694 P.2d 13851. 

Alternative financing agreement waived need for 
written contract modification. — Where a boat buyer's 
agreement with a bank concerning alternate financing 
was conduct waiving the need for a written contract modi- 
fication, the financing terms agreed upon between the 
buyer and the bank became a part of the contract, and the 
contract was supplemented in a.commercially reasonable 
manner. Elephant Butte Resort Marina, Inc. v. Wooldridge, 
1985-NMSC-014, 102 N.M. 286, 694 P.2d 1351. 

Attorney fee provision in contract. — The New 
Mexico courts have not yet decided the issue of whether 
an attorney fee provision constitutes a material alteration 
to a contract, but such provision may involve an unreason- 
able surprise and therefore constitute a material altera- 
tion. American Ins. Co, v. El Paso Pipe & Supply Co,, 978 
F.2d 1185 (10th Cir. 1992). 

Because the district court failed to indicate any factual 
basis for its ultimate conclusion that the attorney fee pro- 
vision in the purchase order was not a material alteration, 
the case was remanded for further proceedings to permit 
the trial court to apply the appropriate criteria and make 
the missing findings of fact. American Ins. Co. v. El Paso 
Pipe & Supply Co,, 978 F.2d 1185 (10th Cir. 1992), 

Law reviews. — For comment, "Commercial Law 
- Uniform Commercial Code - Sale of Goods," see 8 Nat. 
Resources J. 176 (1968). 

For article, "Buyers and Sellers of Goods in Bank- 
ruptcy," see 1 N.M. L. Rev, 485 (1971). 

Am, Jur. 2d, A.L.R. and C.J.S, references. — What 
constitutes acceptance "expressly made conditional" con- 
verting it to rejection and counteroffer under UCC § 2- 
207(1), 22 A.L.R.4th 939. 

77A C.J.S. Sales § 38 et seq. 


effective January 1, 2006. For provisions of former section, 
see the 2004 NMSA 1978 on NMOneSource.com. 
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55-2-209. Modification, rescission and waiver. 


(1) An agreement modifying a contract within this article needs no consideration to be binding. 

(2) A signed agreement which excludes modification or rescission except by a signed writing 
cannot be otherwise modified or rescinded, but except as between merchants such a requirement 
on a form supplied by the merchant must be separately signed by the other party. 

(3) The requirements of the statute of frauds section of this article (Section 2-201 [55-2-201 
NMSA 1978] ) must be satisfied if the contract as modified is within its provisions. 

(4) Although an attempt at modification or rescission does not satisfy the requirements of ey 
section (2) or:(3) it can operate as a waiver. 

(5) A party who has made a waiver affecting an executory portion of the contract may retract 
the waiver by reasonable notification received by the other party that strict performance will be 
required of any term waived, unless the retraction would be unjust in view of a material change of 
position in reliance on the waiver. 


History: 1953 Comp., § 50A-2-209, enacted by Laws in its effect to the quantity of goods set forth in it there is 
1961, ch.96, § 2-209. safeguard against oral evidence, 
Subsection (2).permits the parties in effect to make 


OFFICIAL COMMENTS their own statute of frauds as regards any future modi- 
UCC Official’ Comments © by ALI & the NCCUSL. Re- fication of the contract by giving effect to a clause in a 
produced with permission of the PEB for the UCC. All signed agreement which expressly requires any modifica- 


tion to be by signed writing. But note that if a consumer | 
is to be held to such a clause on a form supplied by a mer- 
chant it must be separately signed, 

4, Subsection (4) is intended, despite the provisions of 
Subsections (2) and (3), to prevent contractual provisions 
excluding modification except by a signed writing from 
limiting in other respects the legal effect of the parties' ac- 
tual later conduct. The effect of such conduct as a waiver 
is further regulated in Subsection (5). 

Cross references. — 

Point 1; Section 1-203, 

Point 2; Sections 1-201, 1-208, 2-615 and 2-616. 


rights reserved. 

Prior’ uniform statutory provision, — Siibeeatid (1) 
- Compare Section 1, Uniform Written Obligations Act; 
Subsections (2) to (5) - none. 

Purposes of changes and new matter. — 

1. This section seeks to protect and make effective all 
necessary and desirable modifications of sales contracts 
without regard to the technicalities which at present 
hamper such adjustments. 

2. Subsection (1) provides that an agreement modify- 
ing a sales contract needs no consideration to be binding. 

However, modifications made thereunder must meet 


the test of good faith imposed by this act. The effective Point 3: Sections 2-106, 2-201 and 2-102. 
use of bad faith to escape performance on the original con- Point 4: Sections 2-202 and 2-208. 

tract terms is barred, and the extortion of a "modification" Definitional cross references. — 

without legitimate commercial reason is ineffective as a ‘Agreement’, Section 1-201. 

violation of the duty of good faith. Nor can a mere tech- ‘Between merchants", Section 2-104. 
nical consideration support a modification made in bad iContract’. Section 1-201, 
faith Notification . Section 1-201. 

The test of "good faith" between merchants or as ‘Signed, Section 1-201. 
against merchants includes “observance of reasonable Term". Section 1-201. 
commercial standards of fair dealing in the trade" (Sec- Writing", Section 1-201. 
tion 2-103), and may in some situations require an ob- ANNOTATIONS 
jectively demonstrable reason for seeking a modification. 

But such matters as a market shift which makes perfor- Alternative financing agreement waived need 
mance come to involve a loss may provide such a reason for written contract modification. — Where a boat 
even though there is no such unforeseen difficulty as buyer's agreement with a bank concerning alternate 
would make out a legal excuse from performance under financing was conduct waiving the need for a written 
Sections 2-615 and 2-616. contract modification, the financing terms agreed upon 

3, Subsections (2) and (3) are intended to protect between the buyer and the bank became a part of the 
against false allegations of oral modifications. "Modifica- contract, and the contract was supplemented in a com- 
tion or rescission" includes abandonment or other change mercially reasonable manner. Elephant Butte Resort Ma- 
by mutual consent, contrary to the decision in Green v. rina, Inc. v. Wooldridge, 1985-NMSC-014, 102 N.M. 286, 
Doniger, 800 N.Y, 238, 90 N.E, 2d 56 (1949); it does not in- 694 P.2d 1351. 
clude unilateral "termination" or "cancellation" as defined Law reviews. — For article, "Buyers and Sellers of 
in Section 2-106. Goods in Bankruptcy," see 1 N.M.L. Rev. 485 (1971),. 

The statute of frauds provisions of this article are ex- Am, Jur, 2d, A.L.R. and C.J.S. references. — Assign- 
pressly applied to modifications by Subsection (3). Under ability of right to rescind or of right to return of money or 
those provisions the "delivery and acceptance" test is lim- other property as incident of rescission, 162 A.L.R. 748, 
ited to the goods which have been accepted, that is, to the Affirmations or representations made after the sale is 
past. "Modification" for the future cannot therefore be con- closed as basis of warranty under UCC § 2-313(1)(a), 47 
jured up by oral testimony if the price involved is $500.00 A.L.R.4th 200. 
or more since such modification must be shown at least 37 C.J.S, Frauds, Statute of § 232; 77A C.J.S, Sales § 
by an authenticated memo. And since a memo is limited 109 et seq, 
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55-2-210. Delegation of performance; assignment of rights. 


(1) A party may perform his duty through a delegate unless otherwise agreed or unless the 
other party has a substantial interest in having his original promisor. perform or control the acts 
required by the contract. No delegation of performance relieves the party delegating of any duty to 
perform or any liability for breach. 

(2) Except as otherwise provided in Section 55-9-406 NMSA 1978, unless otherwise agreed 
all rights of either seller or buyer can be assigned except where the assignment would materially 
change the duty of the other party or increase materially the burden or risk imposed on him by his 
contract or impair materially his chance of obtaining return performance. A right to damages for 
breach of the whole contract or a right arising out of the assignor's due performance of his entire 
obligation can be assigned despite agreement otherwise. 

(3) The creation, attachment, perfection or enforcement of a security interest in the seller's 
interest under a contract is not a transfer that materially changes the duty of or increases materi- 
ally the burden or risk imposed on the buyer or impairs materially the buyer's chance of obtaining 
return performance within the purview of Subsection (2) of this section unless, and then only to 
the extent that, enforcement actually results in a delegation of material performance of the seller. 
Even in that event, the creation, attachment, perfection and enforcement of the security interest 
remain effective, but (i) the seller is liable to the buyer for damages caused by the delegation to the 
extent that the damages could not reasonably be prevented by the buyer, and (ii) a court having 
jurisdiction may grant other appropriate relief, including cancellation of the contract for sale or an 
injunction against enforcement of the security interest or consummation of the enforcement. 

(4) Unless the circumstances indicate the contrary a prohibition of assignment of "the contract" 
is to be construed as barring only the delegation to the assignee of the assignor's performance. 

(5) An assignment of "the contract" or of "all my rights under the contract" or an assignment in 
similar general terms is an assignment of rights unless the language or the circumstances (as in 
an assignment for security) indicate the contrary, it is a delegation of performance of the duties of 
the assignor and its acceptance by the assignee constitutes a promise by him to perform those du- 
ties. This promise is enforceable by either the assignor or the other party to the original contract. 

(6) The other party may treat any assignment which delegates performance as creating rea- 
sonable grounds for insecurity and may without prejudice to his rights against the assignor de- 
mand assurances from the assignee (Section 55-2-609 NMSA.1978). 


History: 1953 Comp., § 50A-2-210, enacted by Laws This article and this section are intended to clarify this 
1961, ch. 96, § 2-210; 2001, ch. 189, § 129. problem, particularly in cases dealing with output re- 
quirement and exclusive dealing contracts. In the first 


OFFICIAL COMMENTS place the section on requirements and exclusive dealing 
UCC Official Commnenia © by ALI & the NCCUSL,. Re- removes from the construction of the original contract 
produced with permission of the PEB for the UCC, All most of the "personal discretion" element by substituting 


the reasonably objective standard of good faith operation 
of the plant or business to be supplied. Secondly, the sec- 
tion on insecurity and assurances, which is specifically re- 
ferred to in Subsection (5) of this section, frees the other 
party from the doubts and uncertainty which may afflict 
him under an assignment of the character in question by 
permitting him to demand adequate assurance of due per- 
formance without which he may suspend his own perfor- 
mance, Subsection (5) is not in any way intended to limit 
the effect of the section on insecurity and assurances and 
the word "performance" includes the giving of orders un- 
der a requirements contract. Of course, in any case where 
a material personal discretion is sought to be transferred, 
effective assignment is barred by subsection (2). 

5. Subsection (4) lays down a general rule of construc- 
tion distinguishing between a normal commercial assign- 
ment, which substitutes the assignee for the assignor both 
as to rights and duties, and a financing assignment in 
which only the assignor's rights are transferred. 

This article takes no position on the possibility of ex- 
tending some recognition or power to the original parties 
to work out normal commercial readjustments of the con- 
tract in the case of financing assignments even after the 


rights reserved. 

Prior uniform statutory provision. — None. 

Purposes. — 

1, Generally, this section recognizes both delegation of 
performance and assignability as normal and permissible 
incidents of a contract for the sale of goods, 

2. Delegation of performance, either in conjunction 
with an assignment or otherwise, is provided for by Sub- 
section (1) where no substantial reason can be shown as to 
why the delegated performance will not be as satisfactory 
as personal performance, 

3. Under Subsection (2) rights which are no longer ex- 
ecutory such as a right to damages for breach or a right 
to payment of an "account" as defined in the article on se- 
cured transactions (Article 9) may be assigned although 
the agreement prohibits assignment. In such cases no 
question of delegation of any performance is involved. The 
assignment of a "contract right" as defined in the article 
on secured transactions (Article 9) is not covered by this 
subsection, _ 

4, ‘The nature of the contract or the circumstances of 
the case, however, may bar assignment of the contract 
even where delegation of performance is not involved. 
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original obligor has been notified of the assignment, This 
question is dealt with in the article on secured transac- 
tions (Article 9). 


6. Subsection (5) recognizes that the non-assigning 


original party has a stake in the reliability of the person 
with whom he has closed the original contract, and, is, 
therefore, entitled to due assurance that any delegated 
performance will be properly forthcoming. 

7. This section is not intended as a complete state- 
ment of the law of delegation and assignment but is lim- 
ited to clarifying a few points doubtful under the case law. 
Particularly, neither this section nor this article touches 
directly on such questions as the need or effect of notice of 
the assignment, the rights of successive assignees, or any 
question of the form of an assignment, either as between 


the parties or as against any third parties. Some of these 


questions are dealt with in Article 9. 
Cross references, — 
Point 3: Articles 5 and 9, 
Point 4; Sections 2-306 and 2-609. 
Point 5: Article 9, Sections 9-317 and 9-318. 
Point 7: Article 9, 


UNIFORM COMMERCIAL CODE 


§5-2-302 


Definitional cross references. — 
"Agreement". Section 1-201. 
"Buyer". Section 2-103, 
"Contract": Section 1-201. 
"Party". Section 1-201. 
"Rights". Section 1-201. 
"Seller". Section 2-103, 

"Term", Section 1-201. 


ANN OTATIONS . 


The 2001 amendment, effective fae 1, 2001, inserted 
the exception at the beginning of Subsection (2); added 
Subsection (8) and redesignated the remaining subsec- 
tions accordingly. 

Law reviews. — For note, "Self-Help Repossession Un- 
der the Uniform Commercial Code: The Constitutionality 
of Article 9, Section 503," see 4 N.M. L. Rev. 75 (1973). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 684 
Am. Jur. 2d Secured Transactions § 104. 

77A C.J.S. Sales § 151 et seq. 


PART 3» 
‘GENERAL OBLIGATION AND CONSTRUCTION OF CONTRACT 


55-2-301. General obligations of parties. 


The obligation of the seller is to transfer and. deliver and that of the buyer is to accept and pay 


in atcordanice with the contract. 


History: 1953 een § 50A-2-301, enacted by Laws 
1961, ch. 96, § 2-301. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

Prior uniform statutory provision. — Sections 11 and 
41, Uniform Sales Act. . 

Changes. — Rewritten, 

Purposes of changes. — This section uses the term "ob- 
ligation" in contrast,to the term "duty" in order to pro- 
vide for the "condition" aspects of delivery and payment 
insofar as they are not modified by other sections of this 
article such as those on cure of tender. It thus replaces not 
only the general provisions of the Uniform Sales Act on 
the parties! duties, but also the general provisions of that 
act on the effect of conditions. In order to determine what 
is "in accordance with the contract" under this article us- 
age of trade, course of dealing and performance and the 
general background of circumstances must. be given due 
consideration in conjunction with the lay meaning of the 
words used to define the scope of the conditions and du- 
ties. 

_ Cross references. — Section 1-106, See also Sections 1- 
205, 2-208, 2-209, 2-508 and 2-612. 


Definitional cross references, — 
"Buyer", Section 2-108." 
"Contract". Section 1-201. 
"Party". Section 1-201, 

peptic Section 2-103, 


ANNOTATIONS 


Law reviews. — For-article, "Special. Property Under 
the Uniform Commercial Code: A.New Concept in Sales," 
see 4 Nat. Resources J. 98 (1964), 

For article, "Buyers and Sellers of Goods in Bank- 
ruptcy," see 1 N.M. L. Rev. 435 (1971). 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 11 Am. 
Jur. 2d Bills and Notes § 405; 67 Am. Jur, 2d Sales 88 102 
to 239. 

What amounts to delivery f.o.b., 16 A.L.R. 597. 

Substantial performance of contract for manufacture or 
sale of article, 19 A.L.R. 815. 

What constitutes delivery of goods sold nara”? pend if. ! 
contract, 20 A.L.R. 1236. 

Seller's right to retain down payment on buyer's unjus- 
tified refusal to accept goods, 11 A.L.R.2d 701. 

Implied or apparent authority of agent’ to purchase or 
order goods or merchandise, 55 A.L.R.2d 6. 

77A C.J.S. Sales § 157 et seq. 


55-2-302. Unconscionable contract or clause. 


(1) Ifthe court as a matter of law finds the contract or any clause of the contract to, have been 
unconscionable at the time it was made the court may refuse to enforce the contract, or it may 
enforce the remainder of the contract without the unconscionable clause, or it may so limit the ap- 
plication of any unconscionable clause’ as to avoid any unconscionable result: 
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SALES 


55-2-302 


(2) When it is claimed or appears to the court that the contract or any clause thereof may be 
unconscionable the parties shall be afforded a reasonable opportunity to present evidence as to its 
commercial setting, purpose and effect to aid the court in making the determination. 


History: 1953 Comp., § 50A-2-302, enacted by Laws 
1961, ch. 96, § 2-302. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL.. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

Prior uniform statutory provision, — None. 

Purposes. — 

1. This section is intended to make it possible for the 
courts to police explicitly against the contracts or clauses 
which they find to be. unconscionable. In the past such 
policing has been accomplished by adverse construction 
of language, by manipulation of the rules of offer and ac- 
ceptance or by determinations that the clause is contrary 
to public policy or to the dominant purpose of the con- 
tract. This section is intended to allow the court to pass 
directly on the unconscionability of the contract or par- 
ticular clause therein and to make a conclusion of law as 
to its unconscionability. The basic test is whether, in the 
light of the general commercial background and the com- 
mercial needs of the particular trade or case, the clauses 
involved are so one-sided as to be unconscionable under 
the circumstances existing at the time of the making of 
the contract. Subsection (2) makes it clear that it is proper 
for the court to hear evidence upon these questions. The 
principle is one of the prevention of oppression and unfair 
surprise (Cf Campbell Soup Co. v. Wentz, 172 F.2d 80, 8d 
Cir. 1948) and not of disturbance of allocation of risks be- 
cause of superior bargaining power. The underlying basis 
of this section is illustrated by the results in cases such as 
the following: 

Kansas City Wholesale Grocery Co. v. Weber Packing 
Corporation, 98 Utah 414, 73 P.2d 1272 (1937), where a 
clause limiting time for complaints was held inapplicable 
to latent defects in a shipment of catsup which could be 
discovered only by microscopic analysis; Hardy v. General 
Motors Acceptance Corporation, 38 Ga.App. 468, 144 S.E. 
327 (1928), holding that a disclaimer of warranty clause 
applied only to express warranties, thus letting in a fair 
implied warranty; Andrews Bros, v. Singer & Co, (19384 
CA) 1 K.B. 17, holding that where a car with substantial 
mileage was delivered instead of a "new" car, a disclaimer 
of warranties, including those "implied," left unaffected 
an "express obligation" on the description, even though 
the Sale of Goods Act called such an implied warranty; 
New Prague Flouring Mill Co, v, G. A. Spears, 194 Iowa 


417, 189 N.W. 815 (1922), holding that a clause permit- © 


ting the seller, upon the buyer's failure to supply ship- 
ping instructions, to cancel, ship, or allow delivery date 
to be indefinitely postponed 30 days at a time by the inac- 
tion, does not indefinitely postpone the date of measuring 
damages for the buyer's breach, to the seller's advantage; 
Kansas Flour Mills Co. v. Dirks, 100 Kan. 376, 164 P. 2738 
(1917), where under a similar clause in a rising market 
the court permitted the buyer to measure his damages 
for non-delivery at the end of only one 30 day postpone- 
ment; Green v. Arcos, Ltd. (1931 CA) 47 T.L.R. 336, where 
a blanket clause prohibiting rejection of shipments by the 
buyer was restricted to apply to shipments where discrep- 
ancies represented merely mercantile variations; Meyer v. 
Packard Cleveland Motor Co., 106 Ohio St, 328, 140 N.E. 
118 (1922), in which the court held that a "waiver" of all 
agreements not specified did not preclude implied war- 
ranty of fitness of a rebuilt dump truck for ordinary use 
as a dump truck; Austin Co, v. J. H. Tillman Co., 104 Or. 
541, 209 P. 131 (1922), where a clause limiting the buyer's 


393 


remedy to return was held to be applicable only if the 
seller had delivered a machine needed for a construction 
job which reasonably met the contract description; Bek- 
kevold v. Potts, 173 Minn, 87, 216 N.W. 790, 59 A.L.R, 1164 
(1927), refusing to allow warranty of fitness for purpose 
imposed by law to be negated by clause excluding all war- 
ranties "made" by the seller; and Robert A. Munroe & Co, 
v. Meyer (1930) 2 K.B. 312, holding that the warranty of 
description overrides a clause reading "with all faults and 
defects" where adulterated meat not up to the contract de- 
scription was delivered. 

2. Under this section the court, in its discretion, may 
refuse to enforce the contract as a whole if it is perme- 
ated by the unconscionability, or it may strike any single 
clause or group of clauses which are so tainted or which 
are contrary to the essential purpose of the agreement, or 
it may simply limit unconscionable clauses so as to avoid 
unconscionable results, 

3. The present section is addressed to the court, and 
the decision is to be made by it. The commercial evidence 
referred to in Subsection (2) is for the court's consider- 
ation, not the jury's. Only the agreement which results 
from the court's action on these matters is to be submitted 
to the general triers of the facts. 

Definitional cross reference. — "Contract". Section 1- 
201. 


ANNOTATIONS 


This section is part of the Code applicable to 
sales, and by its terms does not apply to security trans- 
actions. Hernandez v. S.I.C. Fin, Co., 1968-NMSC-192, 79 
N.M. 673, 448 P.2d 474. 

Comparative liability is not part of the Uniform 
Commercial Code under this section. Bowlin's, Inc. v. 
Ramsey Oil Co., 1988-NMCA-038, 99 N.M. 660, 662 P.2d 
661, cert, denied, 99 N.M. 644, 662 P.2d 645, 

Common-law. doctrine of unconscionability. — 
This section sets out what should be the rule under the 
common-law doctrine of unconscionability as applied to 
all. contracts, including real property leases. Therefore, a 
court in which a portion of a contract, including a lease, is 
challenged as unconscionable should. receive evidence, if 
relevant, as to its commercial setting, purpose and effect 
in ruling on unconscionability. State ex rel. State Hwy. & 
Transp. Dep't v. Garley, 1991-NMSC-008, 111 N.M. 383, 
806 P.2d 32. 

Unconscionability. — Unconscionability is an affir- 
mative defense to contract enforcement. It is an equita- 
ble doctrine, rooted in public policy, which allows courts 
to render unenforceable an agreement that is unreason- 
ably favorable to one party while precluding a meaning- 
ful choice of the other party. Peavy v. Skilled Healthcare 
Group, Inc., 2020-NMSC-010, aff'g No. A-1-CA-35494, 
mem. op. (N.M. Ct. App. Oct. 22, 2018) (non-precedential), 

Procedural and substantive unconscionability. 
— Procedural unconscionability considers the factual 
circumstances of a contract's formation. Substantive un- 
conscionability concerns the legality and fairness of the 
contract terms themselves. Peavy v. Skilled Healthcare 
Group, Inc., 2020-NMSC-010, aff'g No. A-1-CA-35494, 
mem. op. (N.M. Ct. App. Oct. 22, 2018) (non-precedential). 

Substantive unconscionability of an arbitration 
agreement. — Under New Mexico conscionability law, 
a presumption of unfair and unreasonable one-sidedness 
arises when a drafting party excludes its likeliest claims 
from arbitration, while mandating the other party arbitrate 
its likeliest claims. The presumption may be overcome by an 
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evidentiary showing that justifies. the one-sidedness of the 
arbitration agreement. Peavy v. Skilled Healthcare Group, 


Inc., 2020-NMSC-010, aff'g No. A-1-CA-35494, mem. op: 


(NM. Ct. App. Oct. 22, 2018) (non-precedential): 

Analysis in determining substantive cemaciouebil 
ity of an arbitration agreement. — When confronted 
with the substantive conscionability of an arbitration 
agreement, a court should first analyze the arbitration 
agreement on its face to determine the legality and fair- 
ness of the contract terms themselves, and second, if the 
court determines the arbitration agreement is facially one- 
sided, the court should allow the drafting party to present 
evidence that justifies the agreement is fair and reason- 
able, such that enforcement of the agreement would not 


be substantively unconscionable. Peavy v. Skilled Health- 


care Group, Inc., 2020-NMSC-010, aff'g No. A-1-CA-35494, 
mem. op. (N.M, Ct. App. Oct. 22, 2018) (non-precedential). 

Arbitration agreements are substantively uncon- 
scionable when they are unfairly and unreason- 
ably one-sided. — Where the estate of decedent filed a 
wrongful death lawsuit against defendant, a skilled nurs- 
ing facility where decedent was a resident, and where, in 
response, defendant filed a motion to compel arbitration, 
citing an arbitration agreement that was attendant to de- 
cedent's admission agreement to the nursing facility, and 
where the arbitration agreement provided an exception 
stating that the agreement did not apply to either the fa- 
cility or the resident in any disputes pertaining to collec- 
tions, the district court did not err in denying defendant's 
motion to compel arbitration because the arbitration 
agreement was facially one-sided in that it excluded de- 
fendant's likeliest claim from mandatory arbitration, but 
required its residents to arbitrate their likeliest claims, 
and defendant failed to show that the arbitration agree- 
ment's collections exception was reasonable and fair. 
Peavy v. Skilled Healthcare Group, Inc., 2020-NMSC-010, 
aff'g No, A-1-CA-35494, mem. op. (NM, Ct..App. Oct. 22, 
2018) (non- precedential), 

Determination of unconscionability in a contract 
clause is a matter of law. Bowlin's, Inc. v. Ramsey Oil 
Co., 1983-NMCA-038, 99 N.M, 660, 662 P.2d 661, cert. de- 
nied, 99 N.M. 644, 662 P.2d 645. 

Requiring loss claims to be made within two days 
not unconscionable, — In general, a contract provision 
requiring claims of loss to be made within two days of de- 
livery is reasonable, lawful and not unconscionable. Bow- 
lin's, Inc. v. Ramsey Oil Co,, 1983-NMCA-038, 99 N.M, 660, 
662 P.2d 661, cert. denied, 99 N.M. 644, 662 P.2d 645. 

Terms of written contract may carry over into 
substantially identical oral contract. — Where, after 
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a written contract is terminated, an oral contract is en- 
tered into, and where there is a course of dealing for a 
number of years under the oral contract, which is iden- 
tical in all respects other than to whom payment would 
be made, the provisions of which are fully known to and 
understood by the buyer, who has the obligation to give 
timely notice or waive any and all claims, the terms of the 
written contract carry over into the oral arrangement, 
Bowlin's, Inc. v. Ramsey Qil Co.,1983-NMCA-038, 99 N.M. 
660, 662 P.2d 661, cert. denied, 99 N.M. 644, 662 P.2d 645. 

Court may not modify otherwise legal language 
of contract. — It is not the province of the courts to alter 
or amend a contract freely made by the parties for them- 
selves. The courts cannot change or modify the language 
of a contract, otherwise legal, for the benefit of one party 
and to the detriment of another. Smith v. Price's Creamer- 
ies, 1982-NMSC-102, 98 N.M. 541, 650 P.2d 825. 

Condemnation clause in lease agreement. — Les- 
sor of condemned commercial premises was entitled to 
summary judgment in a dispute over a condemnation 
clause in the lease, where the lessee’ failed to carry his 
burden to support a contention that the commercial set- 
ting purpose and effect of the clause were such as to make 
it unconscionable. State ex rel, State Hwy. & Transp. Dep't 
v. Garley, 1991-NMSC-008, 111 N.M. 383, 806 P.2d 32. 

Law reviews. — For survey, "The Uniform Owner- 
Resident Relations Act," see 6 N.M. L. Rev. 293 (1976). 

For annual survey of New Mexico law relating to com- 
mercial law, see 13 N.M.L. Rev. 293 (1983), 

For article, "Unconscionable Quandary: UCC Article 2 
and the Uncoriscionability Doctrine, "see 31.N.M.L, Rev. 
359 (2001). 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 15A 
Am. Jur. 2d Gdmmerelal Code § 28; a Am. Jur, 2d Se- 
cured Transactions § 8. 

Sufficiency of description of stltataralli in security agree- 
ment under UCC §§ 9-110 and 9-203, 100 A.L.R.3d 940. 

Unconscionability, under UCC § 2-302 or § 2-719(3), 
of disclaimer of warranties or limitation or exclusion of 
damages in contract subject to UCC Article 2 (Sales), 38 
A.L.R.4th 25, » 

"Unconscionability," under UCC § 2-302, of bank's 
letter of credit or other financing arrangements, 15 
A.L.R.5th 365. 

Validity, construction, and effect of statute or lease 
provision expressly governing rights and compensa- 
tion of lessee upon condemnation of leased property, 22 
A.L.R.5th 327. 

TTA CJS. weak § 87; 81 C.J.S. Specific Performance 
§ 40. 


55-2-303. Allocation or division of risks. 


Where this article allocates a risk or a burden as between the parties "unless otherwise agreed," 
the agreement may not only shift the allocation but may also divide the risk or burden. 


History: 1953 Comp., § 50A-2-3038, enacted by Laws 
1961, ch. 96, § 2-303. 


OFFICIAL COMMENTS 


UCC Official Commeitts © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved, 

Prior uniform statutory provision, — None. 

Purposes: — 

1. This section:is intended to make it clear that the 
parties may modify or allocate "unless otherwise agreed" 
risks or burdens imposed by this article as they desire, 
always subject, of course, to: the provisions on unconscio- 
nability. 


- Compare Section 1-102(4). 

2. The risk or burden may be divided by the express 
terms of the agreement or by the attending circumstances, 
since under the definition of "agreement" in this act the 
circumstances surrounding the transaction as well as the 
express language used by the parties enter into the mean- 
ing and substance of the agreement. 

Cross references. — 

Point 1: Sections 1-102 and 2-302. 

Point 2: Section 1-201, 

Definitional cross references, — 

"Party", Section 1-201. 

"Agreement". Section, 1-201. 
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ANNOTATIONS 


"Reasonable to require loss claims to be made 
within two days. — In general, a contract provision 
requiring claims of loss to be.made within two days of 
delivery is reasonable, lawful and not unconscionable, 


SALES © 
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Bowlin's, Inc. v: Ramsey Oil Co. , 1983-NMCA-038, 99 N.M. 
660, 662 P.2d 661, cert. denied, 99 N.M. 644, 662 P.2d 645. 

Am. Jur, 2d, A.L.R. and C.J.S. references, — 77A 
C.J.S. Sales § 151 et seq. 


55-2-304. Price payable in money, goods, realty or otherwise. 


(1) The price can be made payable in money or otherwise. If it is payable in whole or in part in 
goods each party is a seller of the goods which he is to transfer, 

(2). Even though all or part of the price is payable in an interest in realty the transfer of the 
goods and the seller's obligations with reference to them are subject to this article, but not the 
transfer of the interest in realty or the transferor's obligations in connection therewith. 


History: 1953 Comp., r 50A-2-304, enacted by Laws 
1961, ch. 96, § 2-304, 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL, Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

Prior uniform statutory provision. — Subsections. (2) 
and (3) of Section 9, Uniform Sales Act. 

Changes. — Rewritten. 

Purposes of changes. — 

1. This section corrects the phrasing of the Uniform 
Sales Act so as to avoid misconstruction and produce 
greater accuracy in commercial result, While it continues 
the essential intent and purpose of the Uniform Sales Act 
it rejects any purely verbalistic construction in disregard 
of the underlying reason of the provisions. 

2. Under Subsection (1) the provisions of this article 
are applicable to transactions where the "price" of goods 
is payable in something other than money. This does not 
mean, however, that this whole article applies automati- 
cally and in its entirety simply because an agreed transfer 
of title to goods is not a gift. The basic purposes and rea- 
sons of the article must always be considered in determin- 
ing the applicability of any of its provisions, 

3. Subsection (2) lays down the general principle that 
when goods are to be exchanged for realty, the provisions 
of this article apply only to those aspects of the transac- 
tion which concern the transfer of title to goods but do 
not affect the transfer of the realty since the detailed 
regulation of various particular contracts which fall out- 
side the scope of this article is left to the courts and other 


55-2-305. Open price term. 


legislation. However, the complexities of these situations 
may be such that each must be analyzed in the light of the 
underlying reasons.in order to determine the applicable 
principles. Local statutes dealing with realty are not to be 
lightly disregarded or altered by language of this article, 
In contrast, this article declares definite policies in regard 
to certain matters legitimately within its scope though 
concerned with real property situations, and in those in- 
stances the provisions of this article control. 

Cross references, — 

Point 1; Section 1-102, , 

Point 3; Sections 1-102, 1-103, 1-104 and 2-107, 

Definitional cross references, — 

"Goods". Section 2-106. 

"Money". Section 1-201. 

"Party". Section 1-201. 

"Seller". Section 2-103. 


_ ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 115A 
Am. Jur, 2d Commsraat Code 8§ 73, 113. 

Right of purchaser to opportunity to pay in cash where 
tender has been made in other medium, 23 A.L.R. 630, 46 
A.L.R, 914. 

Necessity of independent consideration to support a 
modification of the price in a contract of sale, 84 A:L.R. 
511. 

Validity and enforceability of contract which expressly 
leaves open terms of payment for future negotiation, 49 
A.L.R. 1464. 

33 C.J.S, Exchange of pea i 1; 77A C.J.S. Sales § 
94 et-seq. i 


@ The parties if they so intend can conclude a.contract for sale even though then price is not 
settled. In such a case the price is a reasonable price at the time for delivery if: 


(a) nothing is said as to price; or 


(b) . the price is left to be agreed by the pies and they fail to agree; or 
(c) the price is to be fixed in terms of some agreed market or other standard as set or re- 
corded by a third person or agency and it is not so set or recorded. 


(2). A price to be fixed by the seller or by the buyer means.a price for him to fix in good faith.’ 

(3) When a price left to be fixed otherwise than by agreement of the parties fails to be fixed 
through fault of one party, the other may at his option treat the contract as cancelled or himself fix 
a reasonable price. 

(4) Where, however, the parties intend not to be bound unless the price be fixed or agreed and 
it is not fixed or agreed there is no contract. In such a case the buyer must return any goods al- 
ready received or if unable so to do must pay their reasonable value at the time of delivery and the 
seller must return any portion of the price paid on account. 
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History: 1953 Comp., § 50A-2-305, enacted by Laws condition to the parties' intent to make any contract at all. 
1961, ch, 96, § 2-305. For example, the case where a known and trusted expert 
is to "value" a particular painting for which there is no 
OFFICIAL COMMENTS market standard differs sharply from the situation where 

UCC Official Comments © by ALI & the NCCUSL. Re- a named expert is to determine the grade of cotton, and 
Re AL i permission of ie PEB for the UCC. All the difference would support a finding that in the one the 


rights reserved. parties did not intend to make a binding agreement if that 
Prior uniform statutory provision. — Sections 9 and 10, expert were unavailable whereas in the other they did so 
Uniform Sales Act intend. Other circumstances would of course affect the va- 


= 1] itt. lidity of such a finding. 
ceeaap: of eC aed Tay By ae 5. Under Subsection (3), wrongful interference by one 


1. This section applies when the price term is left party with any agreed machinery for price fixing in the 
open on the making of an agreement which is neverthe- contract may be treated by the other party as a repudia- 
less intended by the parties to be a binding agreement. tion justifying cancellation, or merely as a failure to take 
This article rejects in these instances the formula that cooperative action thus shifting to the aggrieved party the 
"an agreement to agree is unenforceable" if the case falls _ reasonable leeway in fixing the price. 
within Subsection (1) of this section, and rejects also de- 6. Throughout the entire section, the purpose is to 
feating such agreements on the ground of "indefiniteness". give effect to the agreement which has been made. That 
Instead this article recognizes the dominant intention of effect, however, is always conditioned by the requirement 
the parties to have the deal continue to be binding upon of good faith action which is made an inherent part of all 
both. As to future performance, since this article recog- aebsialidaper act. (Section 1-203). 
nizes remedies such as cover (Section 2-712), resale (Sec- : abe tle a 
tion 2-706) and specific performance (Section 2-716) which Point 1; Sections 2-204(3), 2-706, 2-712 and 2-716. 
go beyond any mere arithmetic as between contract price Point 8: Section 2-103, 
and market price, there is usually a "reasonably certain Point 5: Sections 2-311 and 2-610. 
basis for granting an appropriate remedy for breach" so Point 6: Section 1-203, 
that the contract need not fail for indefiniteness. Definitional cross r eferences, — 

2. Under some circumstances the postponement of ‘Agreement’. Section 1- “201, 
agreement on price will mean that no deal has really been \Burden of establishing". Section 1-201. 
concluded, and this is made express in the preamble of ‘Buyer’ Section 2-103, 

Subsection (1) ("The parties if they so intend ") and in Cancellation - Section 2-106. 
Subsection (4), Whether or not this is so is, in most cases, Contract”. Section 1-201. 
a question to be determined by the trier of fact. iContract sor ate, meron 2 -1ey 

3, Subsection (2), dealing with the situation where the Fault". Section 1-201, 
price is to be fixed by one party rejects the uncommercial "Goods Section 2-105. 
idea that an agreement that the seller may fix the price iParty". Section 1-201, 
means that he may fix any price he may wish by the ex- Receipt of goods". Section 2-103. 
press qualification that the price so fixed must be fixed in Seller". Section 2-103. 
good faith. Good faith includes observance of reasonable Term", Section 1-201. 


commercial standards of fair dealing in the trade if the ANNOTATIONS 

party is a merchant. (Section 2-103). But in the normal 

case a "posted price" or a future seller's or buyer's "given Am. Jur. 2d, A.L.R. and C.J.S. references. — "Esca- 

price," "price in effect," "market price" or the like satisfies lator" price adjustment clause, 63 A.L.R.2d 1337. 

the good faith requirement. Construction and application of UCC § 2-305 dealing 
4. The section recognizes that there may be cases in with open price term contracts, 91 A.L.R.3d 1237. 

which a particular person's judgment is not chosen merely 7T7A C.J.S, Sales § 94 et seq. 


as a barometer or index of a fair price but is an essential 


55-2-306. Output, requirements and exclusive dealings. 


(1) A term which measures the quantity by the output of the seller or the requirements of the 
buyer means such actual output or requirements as may occur in good faith, except that no quan- 
tity unreasonably disproportionate to any stated estimate or in the absence of a stated estimate to 
any normal or otherwise comparable prior output or requirements may be tendered or demanded. 

(2) A lawful agreement by either the seller or the buyer for exclusive dealing in the kind of 
goods concerned imposes unless otherwise agreed an obligation by the seller to use best efforts to 
supply the goods and by the buyer to use best efforts to promote their sale. 


History: 1953 Comp., § 50A-2-306, enacted by Laws 1. Subsection (1) of this section, in regard to output 

1961, ch. 96, § 2-306, and requirements, applies to this specific problem the 

general approach of this act which requires the reading 

OFFICIAL COMMENTS ' of commercial background and intent into the language 

UCC Official Comments © by ALI & the NCCUSL. Re- of any agreement and demands good faith in the perfor- 

produced with permission of the PEB for the UCC. All mance of that agreement. It applies to such contracts of 

rights reserved. nonproducing establishments such as dealers or distribu- 
Prior uniform statutory provision. — None. tors as well as to manufacturing concerns. 

Purposes. — 2. Under this article, a contract for output or require- 


ments is not too indefinite since it is held to mean the 
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actual good faith output or requirements of the particular 
party. Nor does such a contract lack mutuality of obliga- 
tion since, under this section, the party who will deter- 
mine quantity is required to operate his plant or conduct 
his business in good faith and according to commercial 
standards of fair dealing in the trade so that his output 
or requirements will approximate a reasonably foresee- 
able figure. Reasonable elasticity in the requirements is 
expressly envisaged by this section and good faith varia- 
tions from prior requirements are permitted even when 
the variation may be such as to result in discontinuance. 
A shut-down by a requirements buyer for lack of orders 
might be permissible when a shut-down merely to curtail 
losses would not. The essential test is whether the party is 
acting in good faith. Similarly, a sudden expansion of the 
plant by which requirements are to be measured would 
not be included within the scope of the contract as made, 
but normal expansion undertaken in good faith would be 
within the scope of this section. One of the factors in an 
expansion situation would be whether the market price 
had risen greatly in a case in which the requirements con- 
tract contained a fixed price. Reasonable variation of an 
extreme sort is exemplified in Southwest Natural Gas Co, 
v. Oklahoma. Portland Cement Co., 102 F.2d: 680 (C,C,A, 
10, 1939). This article takes no position as to whether a 
requirements contract is a provable claim in bankruptcy.: 

3. Ifan estimate of output or requirements is included 
in the agreement, no quantity unreasonably, dispropor- 
tionate to it may be tendered or demanded, Any minimum 
or maximum set by the agreement shows a clear limit on 
the intended elasticity. In similar fashion, the agreed esti- 
mate is to be regarded as a center around which the par- 
ties intend the variation to occur. 

4. When an enterprise is sold, the question may arise 
whether the buyer is bound by an existing output or re- 
quirements contract. That question is outside the scope of 
this article, and is to be determined on other principles of 
law. Assuming that the contract continues, the output or 
requirements in the hands of the new owner continue to 
be measured by the actual good faith output or require- 
ments under the normal operation of the enterprise prior 
to sale. The sale itself is not grounds for sudden expansion 
or decrease. 

5. Subsection (2), on exclusiveedealing, makes explicit 
the commercial rule embodied in this ‘act under which 
the parties to such contracts are held to have impliedly, 
even when not expressly, bound themselves to use reason- 
able diligence as well as good faith in their performance 
of the contract. Under such contracts the exclusive agent 
is required, although no express commitment has been 
made, to use reasonable effort and due diligence in the 
expansion of the market or the promotion of the product, 
as the case may be. The principal is expected under such 
a contract to refrain from supplying any other dealer or 
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agent within the exclusive territory. An exclusive dealing 
agreement brings into play all of the good faith aspects of 
the output and requirement problems of Subsection (1). It 
also raises questions of insecurity and right to adequate 
assurance under this article. 

Cross references, — 

Point 4: Section 2-210. 

Point 5: Sections 1-203 and 2-609. 

Definitional cross references. — 

"Agreement". Section 1-201. 

"Buyer". Section 2-103. 

"Contract for sale", Section 2-106. 

"Good faith", Section 1-201. 

"Goods". Section 2-105. 

"Party". Section 1-201. 

"Term". Section 1-201. 

"Seller". Section 2-108. 


ANNOTATIONS 


Good faith controls requirement contract. — Con- 
tract that required contractor to furnish subcontractor 
all concrete aggregate and sand material "necessary to 
the preparation of said concrete pavement" amounts to 
a requirement contract; and whether contractor in good 
faith delivered a quantity of the material which was dis- 
proportionate to the normal requirements for the purpose 
for which it was delivered is a question of fact necessary 
to the determination of subcontractor's liability for breach 
of contract. Gruschus v. C.R. Davis Contracting Co., 
1965-NMSC-099, 75 N.M. 649, 409 P.2d 500. 

Excessive delivery deemed lack of good faith. — 
Delivery of at least 10% in excess of all material actually 
used, wasted and dumped warrants inference that deliv- 
ery was unreasonably disproportionate to the require- 
ments for which it was delivered and too excessive to have 
been delivered in good faith. Gruschus v. C.R. Davis Con- 
tracting Co,, 1965-NMSC-099, 77 N.M. 614, 426 P.2d 589. 

Lawful agreement imposes corresponding duty. 
— A lawful agreement by either seller or buyer imposes a 
corresponding duty on the other party under this section. 
McCasland v, Prather, 1978-NMCA-098, 92 N.M. 192, 585 
P.2d 336. 

Am. Jur. 2d, A.L.R. and C.J.S. references, — Con- 
struction and effect of contract for sale of commodity to 
fill buyer's requirements, 7 A.L.R. 498, 26 A.L.R.2d 1099. 

Requirements contracts under § 2-306(1) of the Uni- 
form Commercial Code, 96 A.L.R.3d 1275. 

Output contracts under § 2-306(1) of Uniform Commer- 
cial Code, 30 A.L.R.4th 396. 

Establishment and construction of requirements con- 
tracts under § 2-306(1) of Uniform Commercial Code; 94 
A.L.R.5th 247. 

77A C.J.S. Sales § 176 et seq. 


55-2-307. Delivery in single lot or several lots. 


Unless otherwise agreed all goods called for by a contract for sale must be tendered in a single 
delivery and payment is due only on such tender but where the circumstances give either party 
the right to make or demand delivery in lots the price if it can be apportioned may be demanded 


for each lot. 


History: 1953 Comp., § 50A-2-307, enacted by Laws 
1961, ch. 96, § 2-307. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 


Prior uniform statutory provision. — Section 45(1), Uni- 
form Sales Act. 

Changes. — Rewritten and expanded. 

Purposes of changes. — 

1. This section applies where the parties have not 
specifically agreed whether delivery and payment are to 
be by lots and generally continues the essential intent of 
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original act, Section 45(1) by assuming that the parties 
intended delivery to be in a single lot. 

2. Where the actual agreement or the circumstances 
do not indicate otherwise, delivery in lots is not permitted 
under this section and the buyer is properly entitled to re- 
ject for a deficiency in the tender, subject to any privilege 
in the seller to cure the tender. 

38. The "but" clause of this section goes to the case in 
which it is not commercially feasible to deliver or to re- 
ceive the goods in a single lot as for example, where a con- 
tract calls for the shipment of ten carloads of coal and only 
three cars are available at a given time. Similarly, in a 
contract involving brick necessary to build a building the 
buyer's storage space may be limited.so that it would be 
impossible to receive the entire amount of brick at once, or 
it may be necessary to assemble the goods as in the case of 
cattle on the range, or to mine them. 

In such cases, a partial delivery is not subject to rejec- 


UNIFORM COMMERCIAL CODE 


tion for the defect in quantity alone, if the circumstances © 


do not indicate a repudiation or default by the seller as to 
the expected balance or do not give the buyer ground for 
suspending his performance because of insecurity under 
the provisions of Section 2-609. However, in such cases the 
undelivered balance of goods under the contract must. be 
forthcoming within a reasonable time and in a reasonable 
manner according to the policy of Section 2-503 on man- 
ner of tender of delivery. This is reinforced by the express 
provisions of Section 2-608 that if a lot has been accepted 
on the reasonable assumption that its nonconformity will 
be cured, the acceptance may be revoked if the cure does 
not seasonably occur. The section rejects the rule of Kelly 
Construction Co, v. Hackensack Brick Co,, 91 N.J.L. 585, 
108 A. 417, 2 A.L.R. 685 (1918) and approves the result'in 
Lynn M. Ranger, Inc. v. Gildersleeve, 106 Conn. 372, 1388 A, 
142 (1927) in which a contract was made for six carloads 
of coal then rolling from the mines and consigned to the 
seller but the seller agreed to divert the carloads to the 
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buyer ‘as soon as the car numbers became known to him. 
He arranged a diversion of two cars and then notified the 
buyer who then repudiated the contract. The seller was 
held to be entitled to his full remedy for the two cars di-+ 
verted because simultaneous delivery of all of the cars 
was not contemplated by either party. 

4, Where the circumstances indicate that a party has 
a right to delivery i in lots, the price — be demanded for 
each lot if it is apportionable. 

Cross references. — 

Point 1: Section 1-201. 
- ‘Point 2: Sections 2-508 and 2-601. 
' Point 3: Sections 2-508, 2-608 and 2-609. 
» Definitional cross references. — ° 

"Contract for sale", Section 2-106. 

"Goods", Section 2-105. 

"Lot". Section 2-105. 

"Party". Section 1-201. 

"Rights". Section 1-201. ie aq if 


ANNOTATIONS 


Whether there has been sufficient delivery de- 
pends on the intent of the seller to deliver as mani- 
fested by the acts and circumstances surrounding the 
transaction. Garrison Gen. Tire Serv., Inc. v. Montgomery, 
1965-NMSC-077, 75 N.M. 321, 404 P.2d 143. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Right 
upon buyer's default in payment of installment due, to re- 
cover amount not due, in absence of acceleration clause, 
57 A.L.R. 825. 

Buyer's acceptance of part of goods as affecting right to 
damages for failure to complete delivery, 169 A.L.R. 595. 

Buyer's acceptance of delayed or defective installment 
of goods as waiver of similar default as to later install- 
ments, 32 A.L.R.2d 1117, 

77A C.J.S, Sales § 172 et seq. ° 


55-2-308. Absence of specified place for delivery. 


Unless otherwise agreed: 


(a) the place for delivery of goods is the seller's place of business or if he has none his residence; but 

(b) ina contract for sale of identified goods which to the knowledge of the parties at the time of 
contracting are in some other place, that place is the place for their delivery; and 

(c) documents of title may be delivered through customary banking channels. 


History: 1953 Comp., § BOM aSO8; enacted by Laws 
1961, ch. 96, § 2-308. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

Prior uniform statutory provision. — Paragraphs (a) 
and (b) - Section 43(1), Uniform Sales Act; Paragraph (c) 
- none. 

Changes. — Slight, raed fidetiohe in language. 

Purposes of changes and new matter. — 

1. Paragraphs (a) and (b) provide for those noncom- 
mercial sales and for those occasional commercial sales 
where no place or means of delivery has been agreed upon 
by the parties. Where delivery by carrier is "required or 
authorized by the agreement", the seller's duties as to de- 
livery of the goods are governed not by this section but by 
Section 2-504. 

2. Under Paragraph (b) when the identified goods con- 
tracted for are known to both parties to be in some loca- 
tion other than the seller's place of business or residence, 
the parties are presumed to have intended that place to be 
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the place of delivery. This paragraph also applies (unless, 
as would be normal, the circumstances show that delivery 
by way of documents is intended) to a bulk of goods in the 
possession of a bailee. In such a case, however, the seller 
has the additional obligation to procure the acknowledg- 
ment by the bailee of the buyer's right to possession. 

3. Where "customary banking channels" call only for 
due notification by the banker that the documents are 
available, leaving the buyer himself to see to the physical 
receipt of the goods, tender at the buyer's address is ‘not 
required under paragraph (c). But that paragraph merely 
eliminates the possibility of a default by the seller if "cus- 
tomary banking channels" have been properly used in giv- 
ing notice to the buyer. Where the bank has purchased 
a draft accompanied by or associated with documents or 
has undertaken its collection on behalf of the seller, Part 
5 of Article 4 spells out its duties and relations to its cus- 
tomer. Where the documents move forward under a let- 
ter of credit the Article on Letters of Credit spells out the 
duties and relations between the bank, the seller and the 
buyer. Delivery.in relationship to either tangible or elec- 
tronic documents of title is defined in Article 1, Section 1- 
201 [55-1-201 NMSA 1978]. 
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4, The rules of this section apply only "unless other- 
wise agreed." The surrounding circumstances, usage of 
trade, course of dealing and course of performance, as well 
as the express language of the parties, may constitute an 
"otherwise agreement”. : 

Cross references. — 

Point 1: Sections 2-504 and 2-505. 

Point 2: Section 2-503. 

Point 3: Section 2-512, Articles 4, Part 5, and 5. 

Definitional cross references. — 

"Contract for sale". Section 2-106. 
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"Delivery". Section 1-201. 
"Document of title". Section 1-201. 
"Goods". Section 2-105, 

"Party". Section 1-201. 

"Seller", Section 2-108. 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S, references, — 77A 
C.J.S. Sales § 168 et seq. 


55-2-309. Absence of specific time provisions; notice of termination. 


(1) The time for shipment or delivery or any other action under a contract if not provided in 
this article or agreed upon shall be a reasonable time. 

(2) Where the contract provides for successive performances but is indefinite in duration it is valid 
for a reasonable time but unless otherwise agreed may be terminated at any time by either party. 

(3) Termination of a contract by one party except on the happening of an agreed event requires 
that reasonable notification be received by the other party and an agreement dispensing with no- 
tification is invalid if its operation would be unconscionable. 


History: 1958 Comp., § 50A-2-309, enacted by Laws 
1961, ch. 96, § 2-309, 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved, 

Prior uniform statutory provision, — Subsection (1) 
- see Sections 43(2), 45(2), 47(1) and 48, Uniform Sales 
Act, for policy continued under this Article; Subsection (2) 
- none; Subsection (8) - none, 

Changes. — Completely different in scope. 

“Purposes of changes and new matter. — 

1. Subsection (1) requires that all actions taken under 
a sales contract must be taken within a reasonable time 
where no time has been agreed upon. The reasonable time 
under this provision turns on the criteria as to "reasonable 
time" and on good faith and commercial standards set forth 
in Sections 1-208, 1-204 and 2-103. It thus depends upon 
what constitutes acceptable commercial conduct in view 
of the nature, purpose and circumstances of the action to 
be taken. Agreement as to a definite time, however, may 
be found in a term implied from the contractual circum- 
stances, usage of trade or course of dealing or performance 
as well asin an express term. Such cases fall outside of this 
subsection since in them the time for action is "agreed" by 
usage. a 

2. The time for payment, where not agreed upon, is 
related to the time for delivery; the particular problems 
which arise in connection with determining the appropri- 
ate time of payment and the time for any inspection be- 
fore payment which is both allowed by law and demanded 
by the buyer are covered in Section 2-513. 

38. The facts in regard to shipment and delivery differ 
so widely as to make detailed provision for them in the 
text of this article impracticable. The applicable principles, 
however, make it clear that surprise is to be avoided, good 
faith judgment is to be protected, and notice or negotiation 
to reduce the uncertainty to certainty is to be favored. 

4. When the time for delivery is left open, unreason- 
ably early offers of or demands for delivery are intended 
to be read under this article as expressions of desire or in- 
tention, requesting the assent or acquiescence of the other 
party, not as final positions which may amount without 
more to breach or to create breach by the other side. See 
Sections 2-207 and 2-609. 
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5. The obligation of good faith under this act requires 
reasonable notification before a contract may be treated. 
as breached because a reasonable time for delivery. or 
demand has expired. This operates both in the case of a 
contract originally indefinite as to time and of one subse- 
quently made indefinite by waiver. 

When both parties let an originally reasonable time go 
by in silence, the course of conduct under the contract may 
be viewed as enlarging the reasonable time for tender or 
demand of performance. The contract may be terminated 
by abandonment. . 

6. Parties to a contract are not required in giving reason- 
able notification to fix, at peril of breach, a time which is in 
fact reasonable in the unforeseeable judgment of a later trier 
of fact. Effective communication of a proposed time limit 
calls for a response, so that failure to reply will make out 
acquiescence. Where objection is made, however, or if the de- 
mand is merely for information as to when goods will be de- 
livered or will be ordered out, demand for assurances on the 
ground of insecurity may be made under this article pending 
further negotiations. Only when a party insists on undue de- 
lay or on rejection of the other party's reasonable proposal 
is there a question of flat breach under the present section. 

7. Subsection (2) applies a commercially reasonable 
view to resolve the conflict which has arisen in the cases 
as to contracts of indefinite duration. The "reasonable 
time" of duration appropriate to a given arrangement is 
limited by the circumstances. When the arrangement has 
been carried on by the parties over the years, the "reason- 
able time" can continue indefinitely and the contract will 
not terminate until notice. 

8, Subsection (3) recognizes that the application of 
principles of good faith and sound commercial practice 
normally call for such notification of the termination of 
a going contract relationship as will give the other party 
reasonable time to seek a substitute arrangement. An 
agreement dispensing with notification or limiting the 
time for the seeking of a substitute arrangement is, of 
course, valid under this subsection unless the results of 
putting it into operation would be the creation of an un- 
conscionable state of affairs. 

9, Justifiable cancellation for breach is a remedy for 
breach and is not the kind of termination covered by the 
present subsection. 

10. The requirement of notification is dispensed 
with where the contract provides for termination on the 
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happening of an "agreed event," "Event" is a term chosen ANNOTATIONS 
here to contrast with "option" or the like. 


Crdetecterddcacaee Right to terminate. —The general duty of good faith 


ane y ‘ . does not override the right to terminate "at any time" spe- 
Tai Fee vote ae ey neo 511102514, cifically conferred by Section 55-2-309(2) NMSA 1978. The 
Point 5: Section 1-203. essence of the at-will doctrine is the right of either party to 
Point 6: Section 2-609, cease doing business without liability for future profits that 
Point 7: Section 2-204. the other party hopes it will earn if the relationship contin- 
Point 9: Sections 2-106, 2-318, 2- 610 and 2-703. ues. Santa Fe Custom Shutters & Doors, Inc, v. Home Depot, 


2005-NMCA-051, 1387 N.M. 524, 113, P.3d 347, 


Definitional cross references. —- re ; 3 vite , 
Contract with indefinite time provisions termina- 


"Agreement", Section 1-201, 


"Contract! Section’ 1-201. ble at will. — Subsections (2) and (3), when read together, 
"Notification uSeckionsd20t) set out that a contract with indefinite time provisions is 
"Party", Section 1-201, terminable at will upon reasonable notification, McCasland 


v. Prather, 1978-NMCA-098, 92 N.M. 192,585 P.2d 336. 
Am, Jur. 2d, A.L.R. and C.J.S. references. — 77A 
C.J.S, Sales § 168 et seq. 


"Reasonable time". Section 1-204. 
"Termination". Section 2-106. 


55-2-310. Open time for payment or running of credit; 
authority to ship under reservation. 


Unless otherwise agreed: 

(a) payment is due at the time and place at which the buyer is to receive the goods even though 
the place of shipment is the place of delivery; and 

(b) if the seller is authorized to send the goods, the seller may ship them under reservation, 
and may tender the documents of title, but the buyer may inspect the goods after their arrival 
before payment is due unless such inspection is inconsistent with the terms of the contract (Sec- 
tion 55-2-513 NMSA 1978); and 

(c) if delivery is authorized and made by way of documents of title otherwise than by Subsec- 
tion (b) of this section then payment is due regardless of where the goods are to be received: (i) at 
the time and place at which the buyer is to receive delivery of the tangible documents or (ii) at the 
time the buyer is to receive delivery of the electronic documents and at the seller's place of mua 
ness or, if none, the seller's residence; and 

(d) where the seller is required or authorized to ship the goods on oredit the credit period runs 
from the time'of shipment but post-dating the invoice or delaying its dispatch will correspondingly 
delay the starting of the credit period. 


History: 1953 Comp., § 50A-2-310, enacted by Laws under such.a provision are set forth in Part 5 of Article 
1961, ch. 96, § 2-310; 2005, ch. 144, § 28. 4, Under subsection (c), in the absence of a credit term, 
the seller is permitted to ship under reservation and if 


OFFICIAL COMMENTS he does payment is then due where and when the buyer 
UCC Official Comments © by ALI & the NCCUSL. Re- is to receive delivery of the tangible documents of title. 
produced with permission of the PEB for the UCC. All In the case of an electronic document of title, payment is 
rights reserved, due when the buyer is to receive delivery of the electronic 
Prior uniform statutory provision. — Sections 42 and document and at the seller's place of business, or if none, 
47(2), Uniform Sales Act. the seller's residence. Delivery as to documents of title is 
Changes. — Completely rewritten in this and other sec- stated in Article 1, Section 1-201 [55-1-201 NMSA 1978]. 
tibns: 3. Unless otherwise agreed, the place for the delivery 
Purposes of Changes. — This section is drawn to reflect of the documents and payment is the buyer's city but the 
modern business methods of dealing at a distance rather time for payment is only after arrival of the goods, since 
than'facedorface "Titus: under paragraph (b), and Sections 2-512 [55-2-512 NMSA 
1. Paragraph (a) provides that payment deat the 1978] and 2-513 [55-2-513 NMSA 1978] the buyer is un- 
time and place "the buyer is to receive the goods" rather der no duty to pay prior to inspection. Tender of a docu- 
than at the point of delivery except in documentary ship- ment of title requires that the seller be ready, willing and 
ment cases (Paragraph (c)), This grants an opportunity able to transfer possession ofa tangible document of title 
for the exercise by the buyer of his preliminary right to or control. of an electronic document of title to the buyer. 
inspection before paying even though under the delivery Where ‘customary banking channels" call only for due 
term the risk of loss may have previously passed to him or notification by the banker that the documents are ayail- 
the running of the credit period has already started. able, leaving the buyer himself to see to the physical re- 
2. Paragraph (b) while providing for inSpection by ceipt of the goods, tender at the buyer's address is not re- 
the buyer before he pays, protects the seller. He is not quired under paragraph (c). But that paragraph merely 
required to give up possession of the goods until he has eliminates the possibility of a default by the seller if cus- 
received payment, where no credit has been contemplated tomary banking channels" have been properly used in giv- 
by the parties. The seller may collect through a bank by ing notice to the buy er. Where the bank has purchased 
a sight draft against an order bill of lading "hold until ar- a draft, accompanied by or associated with documents or 
rival; inspection allowed." The obligations of the bank has undertaken its collection on behalf of the seller, Part 
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5 of Article 4 spells out its duties:and relations to its cus- Point 3; Sections 2-308(b), 2-512 and 2-513. 


tomer. Where the documents move forward under a let- Point 4; Section 2-5138(8)(b). 
ter of credit the Article on Letters of Credit spells out the Definitional cross references. —= 
duties and relations between the bank, the seller and the "Buyer". Section 2-103. 
buyer. Delivery in relationship to either tangible or elec- "Delivery". Section 1-201. 
tronic documents of title is defined in Article 1, Section 1- "Document of title". Section 1-201. 
201 [55-1-201 NMSA 1978]. "Goods". Section 2-105, 

4. Where the mode of shipment is such ‘that goods "Receipt of goods". Section 2-103. 
must be unloaded immediately upon arrival, too rapidly to "Seller", Section 2-103. 
permit adequate inspection before receipt, the seller must "Send", Section 1-201. 
be guided by the provisions of this article on inspection "Term". Section 1-201. 
which provide that if the seller wishes to demand pay- 
ment before inspection, he must put an appropriate term ANNOTATIONS 
into the contract. Even requiring payment against docu- The 2005 amendment, effective January 1, 2006, 


ments will not of itself have this desired result if the docu- 
ments are to be held until the arrival of the goods. But 
under (b). and (c) if the terms are C.I.F, C.O.D., or cash 
against documents payment may be due before inspection, 
5. Paragraph (d) states the common commercial un- 
derstanding that an agreed credit period runs from the 
time of shipment or from that dating of the invoice which ments and at the seller's place of business or, if none, the 
is commonly recognized asa representation of the time of seller's residence. : f 
shipment. The provision concerning any delay in sending Am. Jur, 2d, A.L.R. and C.J.S. references. — 67 Am 
forth the invoice is included because such conduct results Jur. 2d Sales 88 185, 194, 409. 
in depriving the buyer of his full notice and warning as to Validity and enforceability of contract which expressly 
when he must be prepared to pay. . leaves open for future agreement or negotiation the terms 
Cross references, — of payment for property, 68 A.L.R.2d 1221. 


Generally: Part 5. 
Point 1: Section 2-509. 77A C.J.S. Sales § 208 et seq. 


Point 2: Sections 2-505, 2-511, 2-512, 2-513 and Article 4. 


provided in Subsection (c) that if delivery is authorized 
and made by documents of title other than as provided 
in Subsection (b), payment is due regardless of where the 
goods are to be received (i) at'the time and place the buyer 
is to receive delivery of tangible documents or (ii) at the 
time the buyer is to receive delivery of the electronic docu- 


55-2-311. Options and cooperation respecting performance. 


(1) An agreement for sale which is otherwise sufficiently definite (Subsection (3) of Section 2- 
204 [55-2-204 NMSA 1978] ) to be a contract is not made invalid by the fact that it leaves particu- 
lars of performance to be specified by one of the parties. Any such specification must be made in 
good faith and within limits set by commercial reasonableness. 

' (2) Unless otherwise agreed, specifications relating to assortment of the goods are at the buy- 
er's option and except as otherwise provided in Subsections (1) (c) and (3) of Section 2-319 [55-2- 
319 NMSA 1978] specifications or arrangements relating to shipment are at the seller's option. 

(3) Where such specification would materially affect the other party's performance but is not 
seasonably made or where one party's cooperation is necessary to the agreed performance of the 
other but is not seasonably forthcoming, the other party in addition to all other remedies: 

(a) is excused for any resulting delay in his own performance; and 

(b) may also either proceed to perform in any reasonable manner or after the time for a 
material part of his own performance treat the failure to specify or to cooperate as a breach by 
failure to deliver or accept the goods. 


History: 1953 Comp,, § ROA2: 811, enacted by Laws party so to specify may be found as well in a course of 
1961, ch. 96, § 2-311. dealing, usage of trade, or implication from circumstances 
as in explicit language used by the parties. 


OFFICIAL COMMENTS 2. Options as to assortment of goods or shipping ar- 
UCC Official Comments © by ALI & the NCCUSL. Re- rangements are specifically reserved to the buyer and 
produced with permission of the PEB for the UCC. All seller respectively under Subsection (2) where no other 


arrangement has been made. This section rejects the test 
which mechanically and without regard to usage or the 
purpose of the option gave the option to the party "first 
under a duty to move" and applies instead a standard 
commercial interpretation to these circumstances. The 
"unless otherwise agreed" provision of this subsection cov- 
ers not only express terms but the background and cir- 
cumstances which enter into the agreement. 

3. Subsection (3) applies when the exercise of an op- 
tion or cooperation by one party is necessary to or ma- 
terially affects the other party's performance, but it is 
not seasonably forthcoming; the subsection relieves the 


rights reserved. 

Prior uniform statutory provision. — None: 

Purposes, — 

1. Subsection (1) permits the parties to isan. certain 
detailed particulars of performance to be filled in by either 
of them without running the risk of having the contract 
invalidated for indefiniteness. The party to whom the 
agreement gives power to specify the missing details is re- 
quired to exercise good faith and to act in accordance with 
commercial standards so that there is no surprise and the 
range of permissible variation is limited by what is com- 
mercially reasonable. The "agreement" which permits one 
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other party from the necessity for performance or ex- Definitional cross references. — 
cuses his delay in performance as the case may be. The "Agreement". Section 1-201. 
contract-keeping party may at his option under this sub- "Buyer". Section 2-103. 

section proceed to perform in any commercially reason- "Contract for sale". Section 2-106. 
able manner rather than wait. In addition to the special "Goods". Section 2-105. 

remedies provided, this subsection also reserves. "all "Party". Seetion 1-201. 

other remedies". The remedy of particular importance in "Remedy". Section 1-201. 

this connection is that provided for insecurity. Request "Seasonably". Section 1-204. 

may also be made pursuant to the obligation of good "Seller". Section 2-103. 


faith for a reasonable indication of the time and manner . 
of performance for which a party is to hold himself ready. ANNOTATIONS 

4, The remedy provided in Subsection (3) is one which Applicability of pre-UCC contract law. — Where 
does not operate in the situation which falls within the leases do not define which party was to determine the 
scope of Section 2-614 on substituted performance. Where particulars of the option to purchase, the courts will look 
the failure to cooperate results from circumstances set to pre-Code contract law to resolve matters relating to 
forth in that section, the other party is under a duty to the exercise of the option. Cranetex, Inc. v. Mountain Dev, 


proffer or demand (as.the case may be) substitute perfor- Corp., 1987-NMSC-051, 106 N.M. 5, 738 P.2d 123, 
mance as a condition to claiming rights against the non- Kin: Jur. 2d, ALR. and'¢: IS. references Gene 
i Si latarss paride struction and effect of contract for sale of commodity or 
ross reterences, —— $ $ . ‘ " " " 
. : goods wherein quantity is described as "about" or "more or 
Pont 1: Sections 1-201, 2-204 and 1-208. less" than amount specified, 58 A.L.R.2d 377. 
Point 3: Sections 1-203 and 2-609. 77A C.J.S. Sales § 151 et seq. 


Point 4; Section,2-614, 


55-2-312. Warranty of title and against infringement; buyer's obligation 
against infringement. 


(1) Subject to Subsection (2) there is in a contract for sale a warranty by the seller that: 
(a) the title conveyed shall be good, and its transfer rightful; and 
(b) the goods shall be delivered free from any security interest or other lien or encum- 
brance of which the buyer at the time of contracting has no knowledge. 

(2) A warranty under Subsection (1) will be excluded or modified only by specific language or 
by circumstances which give the buyer reason to know that the person selling does not claim title 
in himself or that he is purporting to sell only such right or title as he or a third person may have. 

(3) Unless otherwise agreed a seller who is a merchant regularly dealing in goods of the kind 
warrants that the goods shall be delivered free of the rightful claim of any third person by way of 
infringement or the like but a buyer who furnishes specifications to the seller must hold the seller 
harmless against any such claim which arises.out of compliance with the specifications. 


History: 1953 Comp., § 50A-2-312, enacted by Laws discovery of a breach apply to notice of a breach of the 
1961, ch, 96, § 2-812. warranty of title, where the seller's breach was inno- 
cent. However, if the seller's breach was in bad faith he 


OFFICIAL COMMENTS cannot be permitted to claim that he has been misled 

UCC Official Comments © by ALI & the NCCUSL. Re- or prejudiced by the delay in giving notice, In such case 
produced with permission of the PEB for the UCC. Al the reasonable time for notice should receive a very 
rights reserved. } liberal interpretation. Whether the breach by the seller 
Prior uniform statutory provision. — Section 13, Uni- is in good or bad faith Section 2-725 provides that the 
form Sales Act. cause of action accrues when the breach occurs. Under 
Changes, — Completely rewritten, the provisions con- the provisions of that section the breach of the warranty 
cerning infringement being new. of good title occurs when tender of delivery is made since 
Purposes of changes. — the warranty is not one which extends to "future perfor- 


mance of the goods." 


1, Subsection (1) makes provision for a buyer's basic 
e y 3. When the goods are part of the seller's normal stock 


needs in respect to a title which he in good faith expects 


to acquire by his purchase, namely, that he receive a good, and are sold in his normal course of business, it is his duty 
clean title transferred to him also in a rightful manner so to see that no claim of infringement of a patent or trade- 
that he will not be exposed to a lawsuit in order to protect it. mark by a third party will mar the buyer's title. A sale by 
The warranty extends to a buyer whether or not the a person other than a dealer, however, raises no implica- 
seller was in possession of the goods at the time the sale tion in its circumstances of such a warranty. Nor is there 
or contract to sell was made. such an implication when the buyer orders goods to be as- 
‘The warranty of quiet possession is abolished. Distur- sembled, prepared or manufactured on his own specifica- 
bance of quiet possession, although not mentioned specifi- tions. If, in such a case, the resulting product infringes a 
cally, is one way, among many, in which the breach of the patent or trademark, the liability will run from buyer to 
warranty of title may be established. seller, There is, under such circumstances, a tacit repre- 
The "knowledge" referred to in Subsection 1(b) is actual sentation on the part of the buyer that the seller will be 
knowledge as distinct from notice. safe in manufacturing according to the specifications, and 
2. The provisions of this article requiring notification the buyer is under an obligation in good faith to indemnify 
to the seller within a reasonable time after the buyer's him for any loss suffered. 
402 
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4. This section rejects the cases which recognize the Point 6: Section 2-316. 
principle that infringements violate the warranty of title Definitional cross references. — 
but deny the buyer a remedy unless he has been expressly "Buyer". Section 2-103. 
prevented from using the goods. Under this article "evic- "Contract for sale". Section 2-106. 
tion" is not a necessary condition to the buyer's remedy "Goods". Section 2-105, 
since the buyer's remedy arises immediately upon receipt ' "Person". Section 1-201. 
of notice of infringement; it is merely one way of establish- "Right". Section 1-201. 
ing the fact of breach. "Seller". Section 2-103. 
5. Subsection (2) recognizes that sales by sheriffs, ex- 
ecutors, foreclosing lienors and persons similarly situated ANNOTATIONS 
are so out of the: ordinary commercial course that their Law reviews. — For article, "Buyers and Sellers of 
peculiar character is immediately apparent to the buyer Goods in Bankruptcy," see 1 N.M. L. Rev. 435 (1971). 
and therefore no personal obligation is imposed upon the Am, Jur, 2d, A.L.R. and C.J.S. references. — 38 Am. 
seller who is purporting to sell only an unknown or lim- Jur. 2d Guaranty § 13;63 Am. Jur. 2d Products Liability 
ited right. This subsection does not touch upon and leaves §8 451, 526, 527. 
open all questions of restitution arising in such cases, Assignment of lease, 19 A\L.R. 608. 


when a unique article so sold is reclaimed by a third party 
as the rightful owner. 

6. The warranty of Subsection 1) is not designated 
as an "implied" warranty, and hence is not subject to Sec- 


Breach of warranty as to title as within statutory pro- 
vision requiring notice of breach of warranty on sale of 
goods, 114 A.L:R. 707. 

Validity of provision negativing implied warranties, 117 


tion 2-316 (3), Disclaimer of the warranty of title is gov- ALR. 1350. 
erned instead by Subsection (2), which requires either Warranty of title by seller in conditional sale contract, 
specific language or the described circumstances. 132 A.L.R. 338. 
(rosa Telerences.<.= Measures of damages in action for breach of warranty 
Point 1: Section 2-403. of title to personal property under U.C.C. § 2-714, 94 
Point 2: Sections 2-607 and 2-725. A.L.R.3d 583. 
Point 3: Section 1-203. TTA C.J.S, Sales § 236 et seq. 


Point 4; Sections 2-609 and 2-725, 


55-2-313. Express warranties by affirmation, promise, description, 
sample. 


(1) Express warranties by the seller are created as follows: 

(a) any affirmation of fact or promise made by the seller to the buyer which relates to the 
goods and becomes part of the basis of the bargain creates an express warranty that the goods 
shall conform to the affirmation or promise; 

_(b) any description of the goods which is made part of the basis of the bargain creates an 
express warranty that the goods shall conform to the description; 

(c) any sample or model which is made part of the basis of the bargain creates an express 
warranty that the whole of the goods shall conform to the sample or model. 

(2) “It is not necessary to the creation of an express warranty that the seller use formal words 
such as "warrant" or "guarantee" or that he have a specific intention to make a warranty, but an 
affirmation merely of the value of the goods or a statement purporting to be merely the seller's 
opinion or commendation of the goods does not create a warranty. 


History: 1953 Comp., § 50A-2-313, enacted by Laws This section reverts to the older case law insofar as the 

1961, ch. 96, § 2-318. warranties of description and sample are designated "ex- 
press" rather than "implied". 

OFFICIAL COMMENTS 2. Although this section is limited in its scope and di- 

‘ UCC Official Comments © by ALI & the NCCUSL. Re- rect purpose to warranties made by the seller to the buyer 

produced with permission of the PEB for the UCC. All as part of a contract for sale, the warranty sections of this 


rights reserved. article are not designed in any way to disturb those lines 
Prior uniform statutory provision. — Sections 12, 14 of case law growth which have recognized that warranties 
and 16, Uniform Sales Act. need not be confined either to sales contracts or to the di- 
Changes, — Rewritten. rect parties to such a contract. They may arise in other ap- 
Purposes of changes, — To consolidate and systematize propriate circumstances such as in the case of bailments 
basic principles with the result that: for hire, whether such bailment is itself the main contract 
1. "Express" warranties rest on "dickered" aspects of or is merely a supplying of containers under a contract for 
the individual bargain, and go so clearly to the essence the sale of their contents. The provisions of Section 2-318 
of that bargain that words of disclaimer in a form are re- on third party beneficiaries expressly recognize this case 
pugnant tothe basic dickered terms. "Implied" warranties law development within one particular area. Beyond that, 
rest so clearly on a common factual situation or set of con- the matter is left to the case law with the intention that 
ditions that no particular language or action is necessary the policies of this act may offer useful guidance in deal- 


: h th ill arigeti eh a situation ing with further cases as they arise. 
bod Eval omeeekds Gal Bot agi 8, The present section deals with affirmations of fact 


by the seller, descriptions of the goods or exhibitions of 
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samples, exactly as any other part of a negotiation which 
ends in a contract is dealt with. No specific intention to 
make a warranty is necessary if any of these factors is 
made part of the basis of the bargain. In actual practice 
affirmations of fact made by the seller about the goods 
during a bargain are regarded as part of the description 
of those goods; hence no particular reliance on such state- 
ments need be shown in order to weave them into the fab- 
ric of the agreement. Rather, any fact which is to take such 
affirmations, once made, out of the agreement requires 
clear affirmative proof, The issue normally is one of fact. 

4, In view of the principle that the whole purpose of the 
law of warranty is to determine what it is that the seller 
has in essence agreed to sell, the policy is adopted of those 
cases which refuse except in unusual circumstances to rec- 
ognize a material deletion of the seller's obligation. Thus, 
a contract is normally a contract for a sale of something 
describable and described, A clause generally disclaiming 
"all warranties, express or implied" cannot reduce the sell- 
er's obligation with respect to such description and there- 
fore cannot be given literal effect under Section 2-316. 

This is not intended to mean that the parties, if they 
consciously desire, cannot make their own bargain as they 
wish. But in determining what they have agreed upon, 
good faith is a factor and consideration should be given 
to the fact that the probability is small that a real price is 
intended to be exchanged for a pseudo-obligation. 

5. Paragraph (1) (b) makes specific some of the prin- 
ciples set forth above when a description of the goods is 
given by the seller. 

A description need not be by words. Technical specifi- 
cations, blueprints and the like can afford more exact 
description than mere language and if made part of the 
basis of the bargain goods must conform with them. Past 
deliveries may set the description of quality, either ex- 
pressly or impliedly by course of dealing. Of course, all 
descriptions by merchants must be read against the appli- 
cable trade usages with the general rules as to merchant- 
ability resolving any doubts. 

6. The basic situation as to statements affecting the 
true essence of the bargain is no different when a sample or 
model is involved in the transaction. This section includes 
both a "sample" actually drawn from the bulk of goods which 
is the subject matter of the sale, and a "model" which is of- 
fered for inspection when the subject matter is not at hand 
and which has not been drawn from the bulk of the goods, 

Although the underlying principles, are unchanged, the 
facts are often ambiguous when something is shown as 
illustrative, rather than as a straight sample. In general, 
the presumption is that any sample or model just as any 
affirmation of fact is intended to become a basis of the 
bargain. But there is no escape from the question of fact. 
When the seller exhibits a sample purporting to be drawn 
from an existing bulk, good faith of course requires that 
the sample be fairly drawn. But in mercantile experience 
the mere exhibition of a "sample" does not of itself show 
whether it is merely intended to "suggest" or to "be" the 
character of the subject-matter of the contract. The ques- 
tion is whether the seller has so acted with reference to 
the sample as to make him responsible that the whole 
shall have at least the values shown by it. The circum- 
stances aid in answering this question. If the sample has 
been drawn from an existing bulk, it must be regarded as 
describing values of the goods contracted for unless it is 
accompanied by an unmistakable denial of such respon- 
sibility. If, on the other hand, a model of merchandise not 
on hand is offered, the mercantile presumption that it has 
become a literal description of the subject matter is not so 
strong, and particularly so if modification on the buyer's 
initiative impairs any feature of the model. 

7.. The precise time when words of description or af- 
firmation are made or samples are shown is not material. 
The sole question is whether the language or samples or 
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models are fairly to be regarded as part of the contract. 
If language is used after the closing of the deal (as when 
the buyer when taking delivery asks and receives an ad- 
ditional assurance), the warranty becomes a modification, 
and need not be supported by consideration if it is other- 
wise reasonable and in order (Section 2-209). 

8. Concerning affirmations of value or a seller's opinion 
or commendation under Subsection (2), the basic question 
remains the same: What statements of the seller have in 
the circumstances and in objective judgment become part 
of the basis of the bargain? As indicated above, all of the 
statements of the seller do so unless good reason is shown to 
the contrary. The provisions of Subsection (2) are included, 
however, since common experience discloses that some 
statements or predictions cannot fairly be viewed as enter- 
ing into the bargain. Even as to false statements of value, 
however, the possibility is left.open that'a remedy may be 
provided by the law relating to fraud or misrepresentation: 

Cross references. — 

Point 1: Section 2-316. 

Point 2: Sections 1-102(3) and 2-318. 

Point 3; Section 2-316(2) (b).. 

Point 4: Section 2-316. 

Point 5: Sections 1-205(4) and 2-314. 

Point 6: Section 2-316. 

Point 7: Section 2-209. 

Point 8: Section 1-103. 

Definitional cross references. — 

"Buyer". Section 2-103. 

"Conforming". Section 2-106. 

"Goods", Section 2-105. 

"Seller". Section 2-103. 


ANNOTATIONS 
I. GENERAL CONSIDERATION. 
II. SELLER'S OPINION. | 


Il. AFFIRMATION OF FACTS. 


I, GENERAL,CONSIDERATION. 


Catalog statements. — A limited warranty contained 
in a manufacturer's catalog may be considered part. of the 
basis of the parties' bargain, so long as the purchaser re- 
ceived the catalog and had an opportunity to read the war- 
ranty. LWT, Inc. v. Childers, 19 F.3d 539 (10th Cir. 1994). 

Any express warranty made with respect to 
surgeon would inure to patient's benefit on the ba- 
sis that the surgeon is acting as the patient's agent in 
the use of:a medical product. Perfetti v. McGhan Med., 
1983-NMCA-032, 99.N.M, 645, 662 P.2d 646, cert. denied, 
99 N.M. 644, 662 P.2d 646. 

Insufficiency of evidence. — Where there is no evi- 
dence that either the terms of the rental agreement or 
the reference to "good tires" were part of the basis of the 
bargain by renters, the evidence was insufficient for the 
question of express warranty to be submitted to the jury. 
Stang v. Hertz Corp., 1971-NMCA-132, 83 N.M. 217, 490 
P.2d 475, rev'd on other grounds, 1972-NMSC- 031, 83 
N.M. 730, 497 P.2d 732. 


II. SELLER'S OPINION. 


When seller's opinion not express warranty. — 
When a seller asserts a fact of which the buyer is ignorant, 
and the buyer relies on the assertion, the seller makes an 
express warranty, but when the seller merely states his 
opinion or his judgment upon a matter of which the seller 
has no special knowledge, or upon which the buyer may 
be expected to have an opinion and exercise his judgment, 
then the seller's statement does not constitute an express 
warranty. Lovington Cattle Feeders, Inc. v. Abbott se 
1982-NMSC-027, 97 N:M. 564, 642 P.2d 167. 

When opinion amounts to warranty. — — Even ifa rep- 
resentative's statement amounts to an opinion, the opinion 
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amounts to a warranty if the statement becomes a part of 
the basis of the bargain. Lovington Cattle Feeders, Inc. v. 
Abbott Labs., 1982-NMSC-027, 97 N.M. 564, 642 P.2d 167. 
All circumstances considered in determining 
whether warranty exists. — All of the circumstances 
of a sale are to be considered when determining whether 
there was an express warranty or a mere expression of 
opinion. Lovington Cattle Feeders, Inc. v. Abbott Labs., 
1982-NMSC-027, 97 N.M. 564, 642 P.2d 167. 


Ill. AFFIRMATION OF FACTS. 


When affirmations of facts express warranty. — 
Affirmations of facts do not amount to express warranties 
unless they are part of the basis of the bargain. Jones v. 
Minnesota Mining & Mfg. Co., 1983-NMCA-106, 100 N.M. 
268, 669 P.2d 744. 

Affirmation of fact consists of all of the language 
in the manufacturer's publication; the plaintiff cannot 
limit the express warranty issue to words taken out of con- 
text. Perfetti v. McGhan Med., 1983-NMCA-032, 99 N.M. 
645, 662.P.2d 646, cert. denied, 99 N.M. 644, 662 P.2d 645. 

Sufficient evidence of express warranty. — In an 
action for breach of contract, where plaintiff hired defen- 
dant to design and construct a replacement irrigation well 
on plaintiff's property, and although a written contract was 
not executed, plaintiff's understanding of the agreement, as 
told to him by defendant, was that defendant would con- 
struct‘a well that would be fully adequate for plaintiff's 
irrigation purposes, that it would be capable of produc- 
ing 2,500 to 3,000 gallons of water per minute, and that it 
would last at least fifty years, and where, after three-and-a- 
half years, the well stopped working, the district court did 
not err in finding an express warranty, because defendant's 
assertions that the well would last fifty years supports the 
district court's determination that defendant made the sort 
of affirmation that amounts to an express warranty and 
there is no legal requirement that an express warranty be 
in writing. Robey v. Parnell, 2017-NMCA-038. 

No independent "reliance" requirement as to affir- 
mation of fact. — If there is an affirmation of fact which 
is a part of the basis of the bargain, there is no indepen- 
dent "reliance" requirement as to that affirmation of fact. 
Perfetti v. McGhan Med., 1983-NMCA-032, 99 N.M. 645, 
662 P.2d 646, cert. denied, 99 N.M. 644, 662 P.2d 645. 

User must be aware of manufacturer's warning, or 
no express warranty. — Where a user is not aware of a 
manufacturer's warning and the warning does not enter into 
his decision to use the manufacturer's product, the affirma- 
tion is not part of any bargain and there is no express war- 
ranty, Perfetti v. McGhan Med., 1983-NMCA-032, 99 N.M. 
645, 662 P.2d 646, cert. denied, 99 N.M. 644, 662 P.2d 645. 

Law reviews. — For note, "Self-Help Repossession Un- 
der the Uniform Commercial Code: The Constitutionality 
of Article 9, Section 5038," see 4 N.M. L. Rev. 75 (1973). 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 63 Am. Jur. 
2d Products Liability §§ 1, 191 to 210, 450 to 527, 947 to 950. 

Right of retailer to rely upon express or implied war- 
ranty by wholesaler or manufacturer where there is an 
express warranty to the consumer, 59 A.L.R. 1239. 

Construction and effect of express or implied warranty 
on sale of an article intended for use as an explosive, 62 
A.L.R. 1510. 
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Scope and effect of provision of Uniform Sales Act as to 
effect of express warranty or condition to negative implied 
warranty or condition, 64 A.L.R. 951. 

Express warranty as excluding implied warranty of fit- 
ness, 164.A.L.R. 1321. 

Warranties and conditions upon sale of seed, nursery 
stock, etc., 168 A.L.R. 581. 

What amounts to "sale by sample" as regards implied 
warranties, 12 A.L.R.2d 524. 

Time to inspect goods for compliance with warranty of 
fitness or merchantability, 52 A.L.R.2d 900. 

Warranty of amount by contract for sale of commodity 
or goods wherein quantity is described as "about" or "more 
or less" than an amount specified, 58 A.L.R.2d 377. 

Question whether oral statements amount to express 
warranty, as one of fact for jury or of law for court, 67 
A.L.R.2d 619. 

Construction and effect of affirmative provision in con- 
tract of sale by which purchaser agrees to take article in 
the condition in which it is, 24 A.L.R.3d 465. 

Liability for representations and express warranties in 
connection with sale of used motor vehicle, 36 A.L.R.3d 125. 

Sales: Liability for warranty or representation that ar- 
ticle, other than motor vehicle, is new, 36 A.L.R.3d 237. 

Products liability: stoves, 93 A.L.R.3d 99. 

Measures of damages in action for breach of warranty 
of title to personal property under U.C.C, § 2-714, 94 
A.L.R.3d 588. 

What constitutes "affirmation of fact" giving rise to ex- 
press warranty under U.C.C. § 2-313(1)(a), 94 A.L.R.3d 729. 

Products liability: flammable clothing, 1 A.L.R.4th 251. 

Products liability: fertilizers, insecticides, pesticides, 
fungicides, weed killers, and the like, or articles used in 
application thereof, 12 A.L.R.4th 462. 

Products liability: stud guns, staple guns, or parts 
thereof, 33 A.L.R.4th 1189. 

Computer sales and leases: breach of warranty, mis- 
representation, or failure of consideration as defense or 
ground for affirmative relief, 37 A.L.R.4th 110. 

Products liability: inconsistency of verdicts on separate 
theories of negligence, breach of warranty, or strict liabil- 
ity, 41 A.L.R.4th 9. 

Affirmations or representations made after the sale is 
closed as basis of warranty under UCC § 2-313(1)(a), 47 
A.L.R.4th 200. ; 

Liability of successor corporation for punitive dam- 
ages for injury caused by predecessor's product, 55 
A.L.R.4th 166. 

Computer sales and leases: time when cause of action 
for failure of performance accrues, 90 A.L.R.4th 298. 

Products liability: roofs and roofing materials, 3 
A.L.R.5th 851. 

Validity, construction, and application of computer soft- 
ware licensing agreements, 38 A.L.R.5th 1, 

Products liability: manufacturer's postsale obligation 
to modify, repair, or recall product, 47 A.L.R.5th 395. 

Breach of warranty in sale, installation, repair, design, 
or inspection of septic or sewage disposal systems, 50 
A.L.R.5th 417. 

Products liability: computer hardware and software, 59 
A.L.R.5th 461. 

77A C.J.S. Sales § 242 et seq. 


55-2-314, Implied warranty: merchantability; usage of trade. 


(1) Unless excluded or modified (Section 2-316 [55-2-316 NMSA 1978] ), a warranty that the 
goods shall be merchantable is implied in a contract for their sale if the seller is a merchant with 
respect to goods of that kind. Under this section the serving for value of food or drink to be con- 
sumed either on the premises or elsewhere is a sale. 

(2) Goods to be merchantable must be at least such as: 
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(a) 
(b) 
(c) 
(d) 
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pass without objection in the trade under the contract description; and 

in the case of fungible goods, are of fair average quality within the description; and 
are fit for the ordinary purposes for which such goods are used; and 

run, within the variations permitted by the agreement, of even kind, quality and quan- 


tity within each unit and among all units involved; and 
(e) are adequately contained, packaged and labeled as the agreement may require; and 
(f) -conform to the promises or affirmations of fact made on the container or label if any. 
(3) Unless excluded or modified (Section 2-316 [55-2-316 NMSA 1978] ) other implied warran- 
ties may arise from course of dealing or usage of trade. 


History: 1953 Comp., § 50A-2-314, enacted by Laws 
1961, ch. 86, § 2-314. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

Prior uniform statutory provision. — Section 15(2), Uni- 
form Sales Act, 

Changes. — Completely rewritten. 

Purposes of changes. — This section, drawn in view 
of the steadily developing case law on the subject, is in- 
tended to make it clear that: 

1. The seller's obligation applies to present sales as 
well as to contracts to sell subject to the effects of any ex- 
amination of specific goods. (Subsection (2) of Section 2- 
316). Also, the warranty of merchantability applies. to 
sales for use as well as to sales for resale. 

2. The question when the warranty is imposed turns 
basically on the meaning of the terms of the agreement as 
recognized in the trade. Goods delivered under an agreéee- 
ment made by a merchant in a given line of trade must 
be of a quality comparable to that generally acceptable in 
that line of trade under the description or other designa- 
tion of the goods used in the agreement. The responsibil- 
ity imposed rests on any merchant-seller, and the absence 
of the words "grower or manufacturer or not" which ap- 
peared in Section 15(2) of the Uniform Sales Act does not 
restrict the applicability of this section. 

3. A specific designation of goods by the buyer does 
not exclude the seller's obligation that they be fit for the 
general purposes appropriate to such goods. A contract for 
the sale of second-hand goods, however, involves only such 
obligation as is appropriate to such goods for that is their 
contract description. A person making an isolated sale of 
goods is not a "merchant" within the meaning of the full 
scope of this section and, thus, no warranty of merchant- 
ability would apply. His knowledge of any defects not ap- 
parent on inspection would, however, without need for 
express agreement and in keeping with the underlying 
reason of the present section and the provisions on good 
faith, impose an obligation that known material but hid- 
den defects be fully disclosed. 

4, Although a seller may not be a "merchant" as to 
the goods in question, if he states generally that they are 
"guaranteed" the provisions of this section may furnish 
a guide to the content of the resulting express warranty. 
This has particular significance in the case of second-hand 
sales, and has further significance in limiting the effect of 
fine-print disclaimer clauses where their effect would be 
inconsistent with large-print assertions of "guarantee". 

5. The second sentence of Subsection (1) covers the 
warranty with respect to food and drink. Serving food or 
drink for value is a sale, whether to be consumed on the 
premises or elsewhere. Cases to the contrary are rejected. 
The principal warranty is that stated in Subsections (1) 
and (2) (c) of this section. » 

6. Subsection (2) does not purport to exhaust the 
meaning of "merchantable" nor to negate any of its 
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attributes not specifically mentioned in the text of the 
statute, but arising by usage of trade or through case law, 
The language used is "must be at least such as... ," and 
the intention is to leave open other possible attributes of 
merchantability. 

7. Paragraphs (a) and (b) of Subsection (2) a are to be 
read together. Both refer, as indicated above, to the stan- 
dards of that line of the trade which fits the transaction 
and the seller's business, "Fair average" is a term directly 
appropriate’ to agricultural bulk» products. and means 
goods centering around the middle belt of quality, not the 
least or the worst that can be understood in the particular 
trade by the designation, but such as can pass "without 
objection." Of course a fair percentage of the least is per- 
missible but the goods are not "fair average’ if they are all 
of the least or worst quality possible under the descrip- 
tion. In cases of doubt as to what quality is intended, the 
price at which a merchant closes a contract is an excellent 
index of the nature and scope of his obligation under the 
present section. 

8. Fitness for the ordinary purposes for which goods of 
the type are used is a fundamental concept, of the present 
section and.is covered in Paragraph (c). As stated: above, 
merchantability is also a part of the obligation owing to the 
purchaser for use. Correspondingly, protection, under this 
aspect of the warranty, of the person buying for resale to the 
ultimate consumer is equally necessary, and merchantable 
goods must therefore be "honestly" resalable in the normal 
course of business because they are what they purport to be. 

9, Paragraph (d) on evenness of kind, quality and quan- 
tity follows case law. But precautionary language has been 
added as a reminder of the frequent usages of trade which 
permit substantial variations both with and without an al- 
lowance or-an obligation to replace the varying units,. 

10, Paragraph (e) applies only where the nature of the 
goods and of the transaction require a certain type of con- 
tainer, package or label. Paragraph (f) applies, on the other 
hand, wherever there is a label or container on which rep- 
resentations are made, even though the original contract, 
either by express terms or usage of trade, may not have 
required either the labelling or the representation. This 
follows from the general obligation of good faith which re- 
quires that a buyer should not be placed in the position of 
reselling or using goods delivered under false representa- 
tions appearing on the package or container. No problem of 
extra consideration arises in this connection since, under 
this article, an obligation is imposed by the original con- 
tract not to deliver mislabeled articles, and the obligation is 
imposed where mercantile good faith so requires and with- 
out reference to the doctrine of consideration. 

11. Exclusion or modification of the warranty of mer- 
chantability, or of any part of it, is dealt:with in the sec- 
tion to which the text of the present section makes explicit 
precautionary references. That section must be read with 
particular reference to its Subsection (4) on limitation of 
remedies. The warranty of merchantability, wherever it is 
normal, is so commonly taken for granted that its exclu- 
sion from the contract is a matter threatening surprise 
and therefore requiring special precaution. 
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12. Subsection (3) is to make explicit that usage of 
trade and course of dealing can create warranties and 
that they are implied rather than express warranties and 
thus subject to exclusion or modification under Section 2- 
316, A typical instance would be the obligation to provide 
pedigree papers to evidence conformity of the animal to 
the contract in the case of a pedigreed dog or blooded bull. 

13. In an action based on breach of warranty, it is of 
course necessary to show not only the existence of the war- 
ranty but the fact that the warranty was broken and that 
the breach of the warranty was the proximate cause of the 
loss sustained. In such an action an affirmative showing 
by the seller that the loss resulted from some action or 
event following his own delivery of the goods can operate 
as a defense. Equally, evidence indicating that the seller 
exercised care in the manufacture, processing or selection 
of the goods is relevant to the issue of whether the war- 
ranty was in fact broken. Action by the buyer following an 
examination of the goods which ought to have indicated 
the defect complained of can be shown as matter bedring 
on whether the breach itself was the cause of the injury. 

Cross references. — Point 1: Section 2-316. 

Point 3: Sections 1-203 and 2-104. 

Point 5; Section 2-315. 

Point 11: Section 2-316. 

Point 12: Sections 1-201, 1-205 and 2-316. 

Definitional cross references; — 

"Agreement", Section 1-201. 

"Contract". Section 1-201. 

"Contract for sale". Section 2-106. 

"Goods". Section 2-105. 

"Merchant", Section 2-104. 

"Seller". Section 2-103. 


ANNOTATIONS 


Sale of goods required. — There must be a sale of 
goods to bring the warranty provisions of this section into 
operation, Where a gas company did not sell the faulty 
furnace, there is no basis under this section for a cause 
of action against the gas company in an action to recover 
for carbon monoxide poisoning sustained as a result of the 
faulty furnace. Ortiz v. Gas Co., 1981-NMCA-128, 97 N.M. 
81, 636 P.2d 900. 

Refusal to provide warranted service is breach of 
contract. — A seller's refusal to provide warranted: ser- 
vice perfects a cause of action for breach of contract, sub- 
ject to the statutory time limit for filing an action, Lied v. 
Milne, 1980-NMCA-125, 95 N.M. 716, 625 P.2d 1233, 

Product liability claim and implied warranty 
claim may be identical, — In a personal injury case, 
a products liability claim and a claim concerning an im- 
plied warranty of merchantability may be identical. Both 
claims require a defect. Where the identical defect is re- 
lied on to support both theories of liability, both theories 
may be submitted to the jury. Perfetti v. McGhan Med., 
1983-NMCA-0382, 99 N.M. 645, 662 P.2d 646, cert. denied, 
99 N.M. 644, 662 P.2d 645. 

Privity of contract not required. — A defendant 
may be held liable for breach of implied warranty of mer- 
chantability under the UCC without regard to privity of 
contract. Perfetti v..McGhan Med., 1983-NMCA-082, 99 
N.M. 645, 662 P.2d 646, cert. denied, 99 N.M. 644, 662 P.2d 
645, 

Expiration of warranty period not bar to action. 
— The expiration of the term of a written warranty period 
is not a jurisdictional bar to an action for breach. of im- 
plied warranties, Lieb v. Milne, 1980-NMCA-125, 95 N.M. 
716, 625 P.2d 1233. 

Sale of beverages for on-premises consumption. 
— Since the warranty of merchantable goods provisions in 
this section specifically apply to the sale of beverages to be 
consumed on the premises, 55-2-725 NMSA 1978 governs 
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claims arising from such;sales; the limitation period for 
on-premises beverage sales is four years. Fernandez v. 
Char-Li-Jon, Inc., 1994-NMCA-130, 119 N.M. 25, 888 P.2d 
471, cert. denied, 199 N.M. 20, 888 P.2d 466, overruled on 
other grounds! by Romero v. Bachicha, 2001-NMCA-048, 
130 N.M: 610, 28 P.3d 1151. 

Passing without objection in the trade: — Sum- 
mary judgment on claims of breach of implied warranty 
of merchantability was precluded since there were is- 
sues of fact as to whether the steel manufactured for a 
tube used in a light-gas gun, and the boring and finish- 
ing of the tube, would have passed "without objection in 
the trade under the contract description." Spectron Dev. 
Lab. v. American Hollow Boring Co:, 1997-NMCA-025, 128 
N.M. 170, 936 P.2d 852. 

Breach of the implied warrant} of merchantabil- 
ity. — To establish a claim for breach of the implied war- 
ranty of merchantability, a plaintiff must prove that the 
seller sold a product that failed to meet the statutory defi- 
nition of "merchantable", or that the product was defective 
and not fit for the ordinary purposes for which the prod- 
uct is used, that there was a warranty, and that the breach 
of the warranty was the proximate cause of the loss sus- 
tained. American Mechanical Solutions L.L.C v. Northland 
Process Pipe, Inc., 184 F.\Supp.3d 1030 (D.N.M 2016). 

Expert testimony required to prove breach of the 
implied warranty of merchantability. — Where de- 
fendants entered into a contract with plaintiff to supply 
custom-fit hoses and fittings of a’certain grade and qual- 
ity for installation at the, southwest cheese company, and 
where, immediately after extensive installation, the hoses 
began to fail, and where plaintiff alleged a breach of the 
implied warranty of merchantability, but proffered no ex- 
pert testimony that defendants caused the harm which it 
alleged to have suffered, defendants were entitled to sum- 
mary judgment because New Mexico generally requires 
expert testimony when the issue of causation is presented 
in a context which is not a matter of common knowledge, 
and in an action based on breach of warranty of merchant- 
ability, it is necessary to show not only the existence of 
the warranty but the fact that the warranty was broken 
and that the breach of the warranty was the proximate 
cause of the loss sustained, and in this case causation is 
technical and cannot be evaluated by resort to common 
knowledge and plaintiff did not provide expert testimony. 
American Mechanical Solutions L.L.C v. Northland Pro- 
cess Pipe, Inc., 184 F.Supp.3d 1030 (D.N.M 2016). 

Law reviews. — For article, "Buyers and Sellers of 
Goods in Bankruptcy," see 1 N.M. L. Rev. 435 (1971). 

For note, "Self-Help Repossession Under the Uniform 
Commercial Code; The Constitutionality of Article 9, Sec- 
tion 508," see 4 N.M. L. Rev. 75 (1973). 

For article, "New Mexico's 'Lemon Law': Consumer Pro- 
tection or Consumer Frustration?", see 16 N.M.L. Rev. 251 
(1986). 

For annual survey of commercial law in New Mexico, 
see 18 N.M.L. Rev. 313 (1988), 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 15A 
Am, Jur, 2d Commercial Code § 13; 38 Am. Jur. 2d Guar- 
anty § 18; 63 Am. Jur. 2d Products Liability 88 470 to 472. 

Chain, cable, or wire, implied warranty of strength or 
fitness, 59.A.L.R, 1235, 

Construction and effect of express or implied warranty 
on sale of\an article intended for use as explosive, 62 
A.L.R. 1510, 

Liability of seller of article not inherently dangerous for 
personal injuries due to the defective or dangerous condi- 
tion of the article, 74 A.L.R. 3438, 168 A.L.R. 1054. 

Implied warranty by other than packer of fitness of food 
sold in sealed cans, 90 A.L.R. 1269, 142 A.L.R. 1434. 

Implied warranty of quality, condition or fitness on sale 
of "job lot," "leftovers" and the like, 103 A.L.R..1347. 
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Liability of manufacturer or packer of defective article 
for injury to person or property of ultimate consumer who 
purchased from middleman, 111°A.L.R. 1239, 140 A.L.R. 
191,142 A.L.R. 1490. 

Cosmetics, implied warranty by retailer, 131 A.L.R. 123. 

Construction and application of provision in conditional 
sale contract regarding implied warranties, 1389 A.LiR. 
1276, 

Implied warranty of reasonable fitness of food for hu- 
man consumption, as breached by substance natural to 
the original product and not removed in processing, 143 
A.L.R, 1421, 

Implied warranty of quality, condition or fitness on sale 
of secondhand article, 151 A.L.R..446. 

Express warranty as excluding implied ete at of fit- 
ness, 164 A.L.R. 1321. 

Implied warranty of fitness by one serving food,. 7 
A.L.R.2d 1027, 

Seller's or manufacturer's liability for injuries as af- 
fected by buyer's or user's’ allergy or unusual susceptibil- 
ity to injury from the article, 26:A.L.R.2d 963. 

Implied warranty of fitness on sale of article by trade 
name, trademark or other Bosca description, 49 
A.L.R.2d 852, 

Time to inspect or test for edinpliance with warranty of 
fitness or merchantability, 62 A.L.R.2d 900. 

Existence and scope of implied warranty of fitness on 
sale of livestock, 538 A.L.R.2d 892, 

Implied warranty of fitness by manufacturer or seller 
of medical or health supplies, appliances or equipment, 79 
A.L.R.2d 401, 

Construction and effect of affirmative provision in con- 
tract of sale by which purchaser agrees to take article in 
the condition in which it is, 24 A.L.R.3d 465, 

Liability for representations and express warranties in 
connection with sale of used motor vehicle, 36 A.L.R.8d 
125. 

Sales: Liability for warranty or representation that ar- 
ticle, other than motor vehicle, is new, 36 A.L.R.3d 237. 

Elements and measure of damages for breach of war- 
ranty in sale of horse, 91 A.L.R.3d 419. 

Who is "merchant" under U.C.C. § 2-314(1) dealing with 
implied warranties of merchantability, 91 A.L.R.3d 876. 

Products liability: stoves, 93 A.L.R.3d 99. 

Modern cases ‘determining whether product is defec- 
tively designed, 96 A.L.R.3d 22, 

Defective vehicular gasoline tanks, 96 A.L.R.3d 265. 

Liability of packer, food store, or restaurant for causing 
trichinosis, 96 A.L.R.3d 451. 

Architect's liability for personal injury or death alleg- 
edly caused by improper or defective plans or design, 97 
A.L.R.3d 455, 

Personal injury or death allegedly caused by defect in air- 
craft or its parts, supplies, or equipment, 97 A.L.R.3d 627. 

Personal injury or death allegedly caused by defect 
in motorcycle or its parts, supplies, or equipment, 98 
A.L.R.3d 317. 

Personal injury or death allegedly caused by defect in 
braking system in motor vehicle, 99 A.L.R.3d 179. 

When is person "engaged in the business" for purposes 
of doctrine of strict tort liability, 99 A.L.R.3d:671. 

Manufacturer's or seller's obligation to supply or recom- 
mend available safety accessories in connection with in- 
dustrial machinery or equipment, 99 A.L.R.3d 693. 

Personal injury or death allegedly caused by defect in 
steering system in motor vehicle, 100 A.L.R.3d 158. 

Personal injury or death allegedly caused by defect in 
drive train system in motor vehicle, 100 A,L.R.8d 471. 

Personal injury or death allegedly caused by defect in 
suspension system in motor vehicle, 100 A.L.R.3d 912. 

Application of rule of strict liability in tort to person or 
entity rendering medical services, 100 A.L.R.8d 1205. 
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Liability for injury on, or in connection with, escalator, 
LA.L.R.4th 144. 

Products liability: flammable clothing, 1 A.L.R.4th 251. 

Liability of manufacturer or seller for injury: or death 
caused by defect in boat or its parts, pi doa or equip- 
ment, 1.A,L.R.4th 411. 

Products liability: defective heating equipment, ‘1 
A.L.R.4th 748. 

Products liability in connection with prosthesis or other 
product designed to be surgically implanted in patient's 
body, 1 A.L.R.4th 921. 

Products liability: fertilizers, insecticides, pesticides, 
fungicides, weed killers, and the like, or articles used in 
application thereof, 12 A.L.R.4th 462. 

Allowance of punitive damages in products: liability 
case, 13. A.L.R.4th 52, 

Products liability: Cranes and other lifting apparatuses, 
13. A.L.R.4th 476. 

Pre-emption. of strict liability in tort by provisions of 
UCC Article 2,15 A.L.R.4th 791. 

Products liability: firearms, ammunition, and chemical 
weapons, 15 A.L.R.4th 909, 


Products liability: cement and concrete, 15 
A.L.R.4th 1186. 

Products liability: tire rims and wheels, 16 
A.L.R.4th 137. 


Liability of builder or real estate developer who sells 
new dwelling for failure to provide potable water, 16 
A.L.R.4th 1246. 

Products liability: blasting materials and supplies, 18 
A.L.R.4th 206. 

Products 
A.L.R.4th 326. 

What statute of limitations applies to actions for per- 
sonal injuries based on breach of implied warranty un- 
der UCC provisions governing sales (UCC § 2-725(1)), 20 
A.L.R.4th 915. 

Liability of blood supplier or donor for injury or death 
resulting from blood transfusion, 24 A.L.R.4th 508, 

Recovery, under strict liability in tort, for injury or dam- 
age caused by defects in building or land, 25 A.L.R.4th 351. 

Strict products liability: liability for failure to warn 
as dependent on defendant's knowledge of danger, 33 
A.L.R.4th 368. 

Products liability: stud guns, staple guns, or parts 
thereof, 33 A.L.R.4th 1189. 

Computer sales and leases: prdach of warranty, mis- 
representation, or failure of consideration -as defense or 
ground for affirmative relief, 37 A.L.R.4th 110. 

Products liability: inconsistency of verdicts on separate 
theories of negligence, breach of warranty, or strict liabil- 
ity, 41 A.L.R.4th 9. 

Liability of successor corporation for punitive dam- 
ages for injury caused. by piedece sine product, 55 
A.L.R.4th 166. 

Products liability: electricity, 60 A.L.R.4th 732, 

Liability for injury incurred in operation of power golf 
cart, 66 A.L.R.4th 622. 

Products liability: general recreational equipment, 77 
A.L.R.4th 1121, 

Burden of proving feasibility of alternative safe design 
in products liability action based on defective design, 78 
A.L.R.4th 154. 

Consequential loss of profits from injury to property as 
element of damages i in products liability, 89 A.L.R.4th 11. 

Liability for injury or death allegedly caused by foreign 
substance in beverage, 90 A.L.R.4th 12. 

Products liability:. roofs and roofing materials, 3 
A.L.R.5th 851, 
Products 
A.L.R.5th 667. 

Validity, construction, and application of computer soft- 
ware licensing agreements, 38 A.L:R.5th 1. 


liability: firefighting equipment, 19 


liability: prefabricated buildings, 4 
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Presumption or inference, in products liability action 
based on failure to warn, that ‘user of product would have 
heeded an adequate re ar had one been given, 38 
A.L.R.5th 683, 

Products liability: dhsainioa! equipment and props, 42 
A.L.R.5th 699. 

Liability on implied warranties in sale of used motor ve- 
hicle, 47 A.L.R.5th 677. 

Causes of action governed by limitations period in UCC 
§ 2-725, 49 A.L.R.5th 1, 

Products liability: jit Li hardware and software, 59 
A.L.R.5th 461. 
Products 
A.L.R.5th 4138. 

Products liability: liability for injury or death al- 
legedly caused by defect in mobile home or. trailer, 61 
A.L.R.5th 478, 


liability: pomieue ee concrete, 60 


SALES 
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WoW "nott 


"Concert of activity," "alternate liability," "enterprise li- 
ability," or similar theory as basis for imposing liability 
upon one or more manufacturers of defective uniform 
product, in absence of identification of manufacturer or 
precise unit or batch causing injury, 63 A.L.R.5th:195, 

Products liability: swimming pools and accessories, 65 
A.L.R.5th 105. 

Products liability: paints, stains, and similar products, 
69 A.L.R.5th 137. 

Products liability: helicopters, 72 A.L.R.5th 299. 

Products liability: consumer expectations test, 73 
A.L.R.5th 75. 

Consumer product warranty suits in federal court 
under Magnuson-Moss Warranty - Federal Trade Com- 
mission Improvement Act (15 USCS §§ 2301 et seq.), 59 
A.L.R. Fed. 461. 

77A C.J.S. Sales § 252 et seq. 


55-2-315. Implied warranty: fitness for particular purpose. 


Where the seller at the time of contracting has reason to know any particular purpose for which 
the goods are required and that the buyer is relying on the seller's skill or judgment to select 
or furnish suitable goods, there is unless excluded or modified under the next section [55-2-316 
NMSA 1978] an implied warranty that the goods shall be fit for such purpose. 


History: 1953 Comp., § 50A-2-315, enacted by Laws 
1961, ch. 96, § 2-315. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC, All 
rights reserved. 

Prior uniform statutory provision. — Section 15(1), (4), 
(5), Uniform Sales Act, 

Changes. — Rewritten. 

Purposes of changes. — 

1. Whether or not this warranty arises in any individ- 
ual case is basically a question of fact to be determined by 
the circumstances of the contracting. Under this section 
the buyer need not bring home to the seller actual knowl- 
edge of the particular purpose for which the goods are in- 
tended or of his reliance on the seller's skill and judgment, 
if the circumstances are such that the seller has reason to 
realize the, purpose intended or that the reliance exists. 
The buyer, of course, must actually be relying on the seller. 

2. A "particular purpose" differs from the ordinary 
purpose for which the goods are used in that it envisages 
a specific use by the buyer which is peculiar to the nature 
of his business whereas the ordinary purposes for which 
goods are used are those envisaged in the concept of mer- 
chantability and go to uses which are customarily made 
of the goods in question. For example, shoes are generally 
used for the purpose of walking upon ordinary ground, but 
a seller may know that a particular pair was selected to be 
used for climbing mountains. 

A contract may of course include both a warranty of 
merchantability and one of fitness for a particular pur- 
pose. 

The provisions of this article on the cumulation and 
conflict of express and implied warranties must be consid- 
ered on the question of inconsistency between or among 
warranties. In such a case any question of fact as to which 
warranty was intended by the parties to, apply must be 
resolved in favor of the warranty of fitness for particular 
purpose as against all other warranties except where the 
buyer has taken upon himself the responsibility of fur- 
nishing the technical specifications. 

3. In connection with the warranty of fitness for a 
particular purpose the provisions of this article on the 
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allocation or division of risks are particularly applicable 
in any transaction in which the purpose for which the 
goods are to be used combines requirements both as to 
the quality of the goods themselves and compliance with 
certain laws or regulations. How the risks are divided is 
a question of fact to be determined, where not expressly 
contained in the agreement, from the circumstances of 
contracting, usage of trade, course of performance and the 
like, matters which may constitute the "otherwise agree- 
ment" of the parties by which'they may divide the risk or 
burden. : 

4, The absence from this section of the language used 
in the Uniform Sales Act in referring to the seller, "whether 
he be the grower or manufacturer or not," is not intended 
to impose any requirement that the seller be a grower or 
manufacturer. Although normally the warranty will arise 
only where the seller is a merchant with the appropriate 
"skill or judgment," it can arise as to nonmerchants where 
this is justified by the particular circumstances, 

5. The elimination of the "patent or other trade name" 
exception constitutes the major extension of the warranty 
of fitness which has been made by the cases and continued 
in this article. Under the present section the existence of 
a patent or other trade name and the designation of the 
article by that name, or indeed in any other definite man- 
ner, is only one of the facts to be considered on the ques- 
tion of whether the buyer actually relied on the seller, but 
it is not of itself decisive of the issue, If the buyer himself 
is insisting on a particular brand he is not relying on the 
seller's skill and judgment and so no warranty results. 
But the mere fact that the article purchased has.a par- 
ticular patent or trade name is not sufficient to indicate 
nonreliance if the article has been recommended by the 
seller as adequate for the buyer's purposes. 

6. The specific reference forward in the present sec- 
tion to the following section on exclusion or modification 
of warranties is to call attention to the possibility of elimi- 
nating the warranty in any given case. However, it must 
be noted that under the following section the warranty of 
fitness for a particular purpose must be excluded or modi- 
fied by a conspicuous writing. 

Cross references. — 

Point 2: Sections 2-314 and 2-317. 

Point 3: Section 2-303. 
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Point 6: Section 2-316. 
Definitional cross references. — 
"Buyer". Section 2-103, 
"Goods". Section 2-105; 
"Seller". Section 2-103. 


ANNOTATIONS 


Cross references, — For warranty against serum hep- 
atitis not implied in blood transfusions, see 24-10-5 NMSA 
1978. 

When no warranty generally. — There is no implied 
warranty where rancher at all times exercised his own 
skill and judgment in the selection of the cattle he wanted 
from the herd and he did not rely on other ranchers. Fear 
Ranches, Inc. v. Berry, 470 F.2d 905 (10th Cir. 1972). 

Where no express representations are made, and buyer 
does not tell seller what his plans are for the cattle he 
purchases and there is no discussion of the kind of ranch- 
ing activity involved, an implied warranty of fitness for 
a particular purpose does not exist. Fear Ranches, Inc. v. 
Berry, 470 F.2d 905 (10th Cir, 1972). 

No defect required. — Products liability requires a 
defect; the implied warranty of fitness for a particular 
purpose does not require a defect. Perfetti v. McGhan 
Med., 1983-NMCA-082, 99 N.M. 645, 662 P.2d 646, cert. 
denied, 99 N.M. 644, 662 P.2d 645. 

Hospital's reliance on purchased prosthesis ex- 
tends to surgeon, — Where a hospital purchases a pros- 
thesis from a manufacturer and supplies that prosthesis 
to a surgeon for use, the warranty of fitness for a par- 
ticular purpose does not require that the manufacturer 
have actual knowledge that the prosthesis would be im- 
planted in a particular patient nor that the surgeon rely 
on the manufacturer's skill or judgment. Evidence that 
the hospital purchased the prosthesis from the manufac- 
turer for use as an implant:is evidence of the hospital's 
reliance; the hospital's reliance extends to the surgeon, 
who is in the distributive chain. Perfetti v. McGhan Med., 
1983-NMCA-032, 99 N.M. 645, 662 P.2d 646, cert. denied, 
99 N.M. 644, 662 ‘P2d 645. 

Knowledge of end use of steel. — The manufacturer 
of steel for a tube used in a light-gas gun could not be 
held liable for breach of implied warranty because there 
was no evidence that the manufacturer knew the purpose 
for which the steel was to be used. Spectron Dev. Lab. v. 
American Hollow Boring Co., 1997-NMCA-025, 123 N.M, 
170, 986 P.2d 852. 

No reliance on manufacturer's expertise. — The 
manufacturer that bored and finished a tube used in a 
light-gas gun could not be held liable for breach of implied 
warranty because the owner of the gun, the expert in the 
country regarding production of such guns, did not rely 
on the manufacturer's expertise in selecting the specifica- 
tions for the tube. Spectron Dev. Lab. v, American Hollow 
Boring Co., 1997-NMCA-025, 123 N.M. 170, 9386 P.2d 852. 

Refusal to provide warranted service. — A seller's 
refusal to provide warranted service perfects a cause of 
action for breach of contract, subject to the statutory time 
limit for filing an action, Lieb v. Milne, 1980-NMCA-125, 
95 N.M. 716, 625 P.2d 1238, 

Expiration of warranty period dof bar:to action. 
— The expiration of the term of a written warranty period 
is not a jurisdictional bar to an action for breach of im- 
plied warranties. Lieb v. Milne, 1980-NMCA-125, 95 N.M. 
716, 625 P.2d 1233, 

Breach of the implied warranty of fitness for a 
particular purpose. — To prove a breach of the implied 
warranty of fitness for a particular purpose, a plaintiff must 
prove that at the time of contracting, the seller had reason 
to know the buyer's particular purpose for which the item 
was being ordered, that the buyer relied on the seller's skill 
or judgment, and that the item was not fit for that purpose. 
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American Mechanical Solutions L.L.C v. Northland Process 
Pipe, Inc.; 184 F\Supp.3d 1030 (D.N.M 2016). 

Expert testimony not required to prove breach 
of the implied warranty of fitness for a particular 
purpose. — Where defendants entered into a contract 
with plaintiff to supply custom-fit hoses and fittings of 
a certain grade and quality for installation at the south- 
west cheese company, and where, immediately after ex- 
tensive installation, the-hoses began to fail, and where 
plaintiff alleged a breach of the implied warranty of fit- 
ness for a particular purpose but provided no expert testi- 
mony that defendants caused the harm which it alleges to 
have suffered, defendants were not entitled to summary 
judgment because New Mexico generally requires expert 
testimony when the issue of causation is presented in a 
context which is not a matter of common knowledge, but 
neither causation nor proximate causation is a prima fa- 
cie element for a breach of the implied warranty of fit- 
ness for a particular purpose. American Mechanical Solu- 
tions L.L.C v. Northland Process Pipe, Inc., 184 F.Supp.3d 
1030 (D.N.M 2016). 

Law reviews. — For comment, "The Miller Act in New 
Mexico - Materialman's Right to Recover on Prime's Surety 
Bond in Public Works Contracts = Notice as Condition Prec- 
edent to Action," see 9 Nat. Resources J. 295 (1969). 

For article, "New Mexico's 'Lemon. Law': Consumer Pro- 
tection or Consumer Frustration?", see 16 N.M.L. Rev. 251 
(1986). 

Am. Jur. 2d, A.L.R. and 0.J3.S. references, — 38 Am. 
Jur. 2d Guaranty § 13; 63 Am. Jur. 2d Products Liability 
§§ 470 to 508. 

Implied warranty by other than packer of fitness of food 
sold in sealed cans, 9 A.L.R, 1269, 90 A.L.R. 1269, 142 
A.L.R. 1434. 

Chain, cable or wire, implied warranty of strength or 
fitness, 59 A.L.R. 1285. 

Construction and effect of express or implied warranty 
on sale of an article intended for use as explosive, 62 
A.L.R. 1510. 

Implied warranty of quality, condition or fitriess on sale 
of "job lot," "leftovers," and the like, 103 A.L.R. 1347. 

Cosmetics, implied warranty by retailer, 131 A.L.R. 
123. 

Implied warranty of reasonable fitness of food for hu- 
man consumption as breached by substance natural to 
the original product and not removed i in processing, 143 
A.L.R. 1421, 

Secondhand article, sale of, implied warranty of quality, 
condition or fitness, 151 A.L.R. 446. 

Express warranty as excluding implied warranty of fit- 
ness, 164 A.L.R. 1321. 

What amounts to "sale by sample" as regards implied 
warranties, 12 A.L.R.2d 524. 

Seller's or manufacturer's liability for injuries as af- 
fected by buyer's or user's allergy or unusual susceptibil- 
ity to injury from the article, 26 A.L.R.2d 963. 

Existence and scope of implied warranty of fitness on 
sale of livestock, 53 A.L.R.2d 892. 

Implied warranty of fitness by manufacturer or seller 
of medical or health supplies, appliances or equipment, 79 
A.L.R.2d 401. 

Liability for representations and express warranties in 
connection with sale of used motor vehicle, 36 A.L.R.3d 
125, 

Sales: Liability for warranty or representation that ar- 
ticle, other than motor vehicle, is new, 36 A.L.R.3d 237. 

EKlements and measure of damages for breach of war- 
ranty in sale of horse, 91 A‘L.R.3d 419. 

Products liability: stoves, 93 A.L.R.3d 99. 

Products liability: flammable clothing, 1 A.L.R.4th 251. 

Products liability: fertilizers, insecticides, pesticides, 
fungicides, weed killers, and the like, or articles Used i in 
application thereof, 12. A. L.R.4th 462. 
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Liability of blood supplier or donor for injury or death Validity, construction, and application of computer soft- 
resulting from blood transfusion, 24 A.L.R.4th 508. ware licensing agreements, 38 A.L.R.5th 1. 
Recovery, under strict liability in tort, for injury or dam- Products liability: theatrical equipment and props, 42 
age caused by defects in building or land, 25 A.L.R.4th 351. A.L.R.5th 699. 
Products liability: stud guns, staple guns, or parts Liability on implied warranties in sale of used motor ve- 
thereof, 33 A.L.R.4th 1189. hicle, 47 A.L.R.5th 677. 
Computer sales and leases: breach of warranty, mis- Products liability: computer hardware and software, 59 
representation, or failure of consideration as defense or A.L.R.5th 461. 
ground for affirmative relief, 37 A.L.R.4th 110. Products liability: liability for injury or death al- 
Products liability: inconsistency of verdicts on separate legedly caused by defect in mobile home or trailer, 61 
theories of negligence, breach of warranty, or strict liabil- A.L.R.5th 473. 
ity, 41 A.L.R.4th 9. Products liability: paints, stains, and similar products, 
Applicability of warranty of fitness under UCC § 2-315 69 A.L.R.5th 137. 
to supplies or equipment used in performance of a service Products liability: helicopters, 72 A.L.R.5th 299, 
contract, 47. A.L.R.4th 238. Products liability: consumer expectations test, 73 
Liability of successor corporation for punitive dam- A.L.R.5th 75, 
ages for injury caused by predecessor's product, 55 Products liability: ladders, 81 A.L.R.5th 245, 
A.L.R.4th 166. 77A C.J.S. Sales § 258 et seq. 


Liability for injury ineurred i in operation of power golf 
cart, 66 A:L.R.4th 622, 


55-2-316. Exclusion or modification of warranties. 


(1) Words or conduct relevant to the creation of an express warranty and words or conduct 
tending to negate or limit warranty shall be construed wherever reasonable as consistent with 
each other; but subject to the provisions of this article on parol or extrinsic evidence (Section 2-202 
[55-2-202 NMSA 1978] ) negation or limitation i is inoperative to the extent that such construction 
is unreasonable. 

(2) Subject to Subsection (3), to exclude or modify the implied warranty of merchantability or 
any part of it the language must mention merchantability and in case of a writing must be conspic- 
uous, and to exclude or modify any implied warranty of fitness the exclusion must be by a writing 
and conspicuous. Language to exclude all implied warranties of fitness is sufficient if it states, for 
example, that "There are no warranties which extend beyond the description on the face hereof." 

(3) Notwithstanding Subsection (2): 

(a) unless the circumstances indicate otherwise, all implied warranties are excluded by 
expressions like "as is," "with all faults" or other language which in common understanding calls 
the buyer's attention to the exclusion of warranties and makes plain that there is no implied war- 
ranty; and 

(b) when the buyer before entering into the contract has examined the goods or the sample 
or model as fully as he desired or has refused to examine the goods there is no implied warranty with 
regard to defects which an examination ought in the circumstances to have revealed to him; and 

(c) an implied warranty can also be excluded or modified by course of dealing or course of 
performance or usage of trade. 

(4) Remedies for breach of warranty can be limited in accordance with the provisions of this 
article on liquidation or limitation of damages and on contractual modification of remedy (Sec- 
tions 2-718 [55-2-718 NMSA 1978] and 2-719 [55-2-719 NMSA 1978] ). 


History: 1953 Comp., § 50A-2-316, enacted by Laws inconsistent with language of express warranty and per- 
1961, ch. 96, § 2-316. mitting the exclusion of implied warranties only by con- 
spicuous language or other circumstances which protect 
OFFICIAL COMMENTS the buyer from surprise. 
UCC Official Comments © by ALI & the NCCUSL. Re- 2. The seller is protected oie at this article against hrs 
produced with permission of the PEB for the UCC. All allegations of oral warranties by its provisions on parol an 


rights reserved. extrinsic evidence and against unauthorized representa- 
Prior uniform statutory provision. — None. See Sec- tions by the customary "lack of authority" clauses. This 
tions 15 and 71, Uniform Sales Act. article treats the limitation or avoidance of consequential 
damages as a matter of limiting remedies for breach, sepa- 
rate from the matter of creation of liability under a war- 
ranty. If no warranty exists, there is of course no problem of 
limiting remedies for breach of warranty. Under Subsection 
(4) the question of limitation of remedy is governed by the 
sections referred to rather than by this section. ~ 


Purposes, — 

1. This section is designed principally to deal with 
those frequent clauses in sales contracts which seek to ex- 
clude "all warranties, express or implied." It seeks to pro- 
tect a buyer from unexpected and unbargained language 
of disclaimer by denying effect to such language when 
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3. Disclaimer of the implied warranty of merchant- 
ability is permitted under Subsection (2), but with the 
safeguard that such disclaimers:must mention merchant- 
ability and in case of a writing must be conspicuous. 

4, Unlike the implied warranty of merchantability, im- 
plied warranties of fitness for a particular purpose may be 
excluded by general language, but only if it is in writing 
and conspicuous. 

5. Subsection (2) presupposes that the implied, war- 
ranty in question exists unless excluded. or modified. 
Whether or not language of disclaimer satisfies the re- 
quirements of this section, such language may be relevant 
under other sections to the question whether the war- 
ranty was ever in fact created, Thus, unless the provisions 
of this article on parol and extrinsic evidence prevent, 
oral language of disclaimer may raise issues of fact as to 
whether reliance by the buyer occurred and whether the 
seller had "reason to know" under the section on implied 
warranty of fitness for a particular purpose. 

6. The exceptions to the general rule set forth in Para- 
graphs (a), (b) and (c) of Subsection (3) are common factual 
situations in which the circumstances surrounding the 
transaction are in themselves sufficient to call the buyer's 
attention to the fact that no implied warranties are made 
or that a certain implied warrant is being excluded. 

7.. Paragraph (a) of Subsection (3) deals with general 
terms such as "as is," "as they stand," "with all faults," 
and the like. Such terms in ordinary commercial usage are 
understood to mean that the buyer takes the entire risk 
as to the quality of the goods involved. The terms covered 
by Paragraph (a) are in fact merely a particularization of 
Paragraph (c) which provides for exclusion or modification 
of implied warranties by usage of trade. 

8.. Under Paragraph (b) of Subsection (3) warranties 
may be excluded or modified by the circumstances where 
the buyer examines the goods or a sample or model of 
them before entering into the contract. "Examination" as 
used in this paragraph is not synonymous with inspection 
before acceptance or at any other time after the contract 
has been made. It goes rather to the nature of the respon- 
sibility assumed by the seller at the time of the making 
of the contract, Of course if the buyer discovers the defect 
and uses the goods anyway, or if he unreasonably fails to 
examine the goods before he uses them, resulting injuries 
may be found to result from his own action rather than 
proximately from a breach of warranty. See Sections 2-314 
and 2-715 and comments thereto. 

In order to bring the transaction within the scope of "re- 
fused to examine" in Paragraph (b), it is not sufficient that 
the goods are available for inspection. There must in ad- 
dition be a demand by the seller that the buyer examine 
the goods fully. The seller by the demand puts the buyer 


on notice that he is assuming the risk of defects which: 


the examination ought to reveal. The language "refused to 
examine" in this paragraph is intended to make clear the 
‘necessity for such demand, bt 
Application of the doctrine of "caveat emptor" in all 
cases where. the buyer examines the goods regardless of 
statements made by the seller is, however, rejected by this 
article.. Thus, if the offer of examination is accompanied 
by words as to their merchantability or specific attributes 
and the buyer indicates clearly that he is relying on those 
words rather than on his examination, they give rise. to 
an "express" warranty. In such cases the question is one 
of fact as to whether a warranty of merchantability has 
been expressly incorporated in the agreement. Disclaimer 
of such an express warranty is governed by Subsection (1) 
of the present section. / 
The particular buyer's skill and the normal method of 
examining goods in the circumstances determine what de- 
fects are excluded by the examination. A failure to notice de- 
fects which are obvious cannot excuse the buyer. However, 
an examination under circumstances which do not permit 
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chemical or other testing of the goods would not exclude de- 
fects which could be ascertained only by such testing. Nor 
can latent defects be excluded by a simple examination. A 
professional buyer examining a product in his field will be 
held to have assumed the risk as to all defects which a pro- 
fessional in the field ought to observe, while a nonprofes- 
sional buyer will be held to have assumed the risk only for 
such defects as a layman might be expected to observe.. 

9. The situation in which the buyer gives precise and 
complete specifications to the seller is not explicitly cov- 
ered in this section, but this is a frequent circumstance 
by which the implied warranties may be excluded. The 
warranty of fitness for.a particular purpose would not 
normally arise since in such a situation there is usually 
no reliance on the seller by the buyer. The warranty of 
merchantability in such a transaction, however, must be 
considered in connection with the next section on the 
cumulation and conflict of warranties, Under Paragraph 
(ce) of that section in case of such an inconsistency the 
implied warranty of merchantability is displaced by 
the express warranty that the goods will comply with 
the specifications. Thus, where the buyer gives detailed 
specifications as to the goods, neither of the implied war- 
ranties as to quality will normally apply to the transac- 
tion unless consistent with the specifications. 

. Cross references, — 

Point 2: Sections 2-202, 2-718 and 2-719. 

Point 7: Sections 1-205 and 2-208. 

Definitional cross references, — 

"Agreement", Section 1-201. 

"Buyer". Section 2-103. 

"Contract". Section 1-201. 

"Course of dealing". Section 1-205, 

"Goods". Section 2-105. 

"Remedy". Section 1-201. 

"Seller". Section 2-103. 

"Usage of trade". Section 1-205, 


ANNOTATIONS 


Failure to sign exclusion of warranties. — Where 
a warranty exclusion provided that the "undersigned 
purchaser understands and agrees that dealer makes no 
warranties of any kind, express or implied, and disclaims 
all warranties, including warranties of merchantability" 
and directly below the exclusion were lines for date and 
signature, the exclusion was ineffective where the deal- 
er's customer had not signed below the exclusion in the 
space provided for the customer's signature even though 
the customer signed the document to authorize repairs. 
Salazar v. DWBH, Inc,, 2008-NMSC-054, 144. N.M. 828, 
192 P.3d 1205. 

Substantial evidence of breach of warranty of 
merchantability. — Where an automobile dealer sold 


a customer a used engine that smoked and continuously 
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lost oi] immediately after the installation of the engine, 
the evidence was sufficient to support the trial court's 
finding that the dealer breached the implied warranty of 
merchantability. Salazar v. DWBH, Inc., 2008-NMSC-054, 
144 N.M. 828, 192 P.3d 1205. 
Disclaimer was conspicuous. — Where seller's lim- 
ited warranty appeared in seller's catalogue and was 
printed on both sides of a full-size page on a different 
grain of paper than the rest of the catalogue, surrounded 
by a white and then a colored border and was printed on a 
green background in capital letters, the seller's disclaimer 
of express or implied warranties of merchantability and 
fitness for a particular use was conspicuous as a matter 
of law. LWT, Inc. v. Childers, 19 F.2d 539 (10th Cir, 1994), 
Where language in capital letters on the front of a sales 
form referred to conditions on the reverse side of the form 
which disclaimed implied warranties of merchantability 
and fitness for a particular purpose was sufficient to make 
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the disclaimer conspicuous. Deaton Inc. v. Aeroglide Corp., 
1982-NMSC-147, 99 N.M. 253, 657 P.2d 109. 

Contract. provision may preclude action for pre- 
contract negligent misrepresentation. — Commer- 
cial purchaser of a computer system may not maintain an 
action in tort against the seller for pre-contract negligent 
misrepresentations regarding the system's capacity to 
perform specific functions, where the subsequently exe- 
cuted written sales contract contains an effective integra- 
tion clause, and an effective provision disclaiming all prior 
representations and all warranties, express or implied, 
not contained in the contract, where there is no indica- 
tion or claim that the transaction was not. undertaken at 
arm's length or freely entered into by two commercial en- 
tities. Rio Grande Jewelers Supply, Inc. v. Data Gen. Corp., 
1984-NMSC-094, 101 N.M..798, 689 P.2d 1269. 

Law reviews. — For note, "Contracts - Exculpatory Pro- 
visions’ - A Bank's Liability for Ordinary Negligence: Lynch 
v. Santa Fe National Bank," see 12 N.M.L. Rev. 821 (1982), 


SALES 


55-2-318 


For annual survey of New Mexico commercial law, see 
16 N.M.L. Rev. 1 (1986). 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 63 Am. 
Jur. 2d Products Liability §§ 509 to 520, 

Validity of provision negativing implied warranties, 117 
A.L.R. 1350, 

Express warranty as excluding implied warranty of fit- 
ness, 164 A.L.R. 1821. 

Warranty of amount by contract for sale of commodity 
or goods wherein quantity is described as "about" or "more 
or less" than an amount specified, 58 A.L,R.2d 377. 

Express warranty as affecting implied warranty by 
seller of injury-causing animal feed or medicine, crop 
spray, fertilizer, insecticide, rodenticide or similar product, 
81 A.L.R.2d 138, 12 A.L.R.4th 462, 29 A.L.R.4th 1045. 

Elements and measure of damages for breach of war- 
ranty, in sale of horse, 91 A.L.R.3d 419. 

77A CJS. Sales § 263 et seq, 


55-2-317. Cumulation and conflict of warranties express or implied. 


Warranties whether express or implied shall be construed as consistent with each other and as 
cumulative, but if such construction is unreasonable the intention of the parties shall determine 
which warranty is dominant. In ascertaining that intention the following rules apply: 

(a) exact or technical specications displace an inconsistent sample or model or general lan- 


guage of description; 


(b) asample from an existing bulk displaces inconsistent general language of description; 
(c) express warranties displace inconsistent implied warranties other than an implied war- 


ranty of fitness for a particular purpose. 


ergy 1953 Comp., § 50A-2-317, enacted by Laws 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for vib UCC. All 
Hehe reserved, | 

Prior uniform statutory provision, — On auinitatial of 
warranties see Sections 14, 15 and 16, Uniform Sales Act. 

Changes, — Completely rewritten into one section. 

Purposes of changes. — ' 

1. The present section rests on the basic policy of this 
article that no warranty is created except by some conduct 
(either affirmative action or failure to disclose) on the part 
of the seller. Therefore, all-warranties are made cumula- 
tive unless this construction of the contract is impossible 
or unreasonable. 

This article thus ‘follows the general policy of the Uni- 
form Sales Act except that in case of the sale of an article 
by its:patent or trade name the elimination of the warranty 
of fitness depends solely on whether the buyer has relied 
on the seller's skill and judgment; the use of the patent or 
trade name is but one factor in making this determination. 

2. The rules of this section are designed to aid'in de- 
termining the intention of the parties as to which of in- 
consistent warranties which have arisen from the circum- 
stances of their transaction shall prevail. These rules of 
intention are to be applied only where factors making for 


an equitable estoppel of the seller do not exist and where 
he has in perfect good faith made warranties which later 
turn out to be inconsistent. To the extent that the seller 
has led the buyer to believe that all of the warranties can 
be performed, he is estopped from setting up any essen- 
tial inconsistency as a defense. 

3. The rules in Subsections (a), (b) and (c) are de- 
signed to ascertain the intention of the parties by refer- 
ence to the factor which probably claimed the attention 
of the parties in the first instance. These rules are not 
absolute but may be changed by evidence showing that 
the conditions which existed at the time of contracting 
make the construction called for by the section inconsis- 
tent or unreasonable. 

Cross reference. — Point 1; Section 2-315. 

Definitional cross reference. — "Party". Section 1-201. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 63 Am. 
Jur; 2d Products Liability § 519; 68A Am. Jur. 2d Secured 
Transactions § 106. 

Elements and measure of damages for breach of war- 
ranty in sale of horse, 91 A.L.R.3d 419. 

Measures of damages in action for breach of warranty of 
title to personal property under UCC § 2-714, 94 A.L.R.3d 
583, 

77A C, si S. Sales § 236 et seq. 


55-2-318. Third-party beneficiaries of warranties express or implied. 


A seller's warranty whether express or implied extends to any natural person who is in the fam- 
ily or household of his buyer or who is a guest in his home if it is reasonable to expect that such 
person may use, consume or be affected by the goods and who is injured in person by breach of the 
warranty. A seller may not exclude or limit the operation of this section. 
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History: 1953 Comp., § 50A-2-318, enacted by Laws 
1961, ch, 96, § 2-318. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

Prior uniform statutory provision. — None. 

Purposes. — 

1. The last sentence of this section does not mean that 
a seller is precluded from excluding or disclaiming a war- 
ranty which might otherwise arise in connection with the 
sale provided such exclusion or modification is permitted 
by Section 2-316. Nor does that sentence preclude the seller 
from limiting the remedies of his own buyer and of any 
beneficiaries, in any manner provided in Section 2-718 or 
2-719. To the extent that the contract of sale contains provi- 
sions under which warranties are excluded or modified, or 
remedies for breach are limited, such provisions are equally 
operative against beneficiaries of warranties under this sec- 
tion. What this last sentence forbids is exclusion of liability 
by the seller to the persons to whom the warranties which 
he has made to his buyer would extend under this section. 

2. The purpose of this section is to give certain benefi- 
ciaries the benefit of the same warranty which the buyer 
received in the contract of sale, thereby freeing any such 
beneficiaries from any technical rules as to "privity." It 
seeks to accomplish this purpose without any derogation of 
any right or remedy resting on negligence. It rests primar- 
ily upon the merchant-seller's warranty under this article 
that the goods sold are merchantable and fit for the ordi- 
nary purposes for which such goods are used rather than 
the warranty of fitness for a particular purpose. Implicit in 
the section is that any beneficiary of a warranty may bring 
a direct action for breach of warranty against the seller 
whose warranty extends to him [As amended in 1966]. 

3. The first alternative expressly includes as beneficia- 
ries within its provisions the family, household and guests 
of the purchaser. Beyond this, the section in this form is 
neutral and is not intended to enlarge or restrict the de- 
veloping case law on whether the seller's warranties, given 
to his buyer who resells, extend to other persons in the 
distributive chain. The second alternative is designed for 
states where the case law has already developed further 
and for those that desire to expand the class of beneficia- 
ries, The third alternative goes further, following the trend 
of modern decisions as indicated by Restatement of Torts 
2d § 402A (Tentative Draft No. 10, 1965) in extending the 
rule beyond injuries to the person [As amended in 1966}. 

Cross references, — 

Point 1: Sections 2-316, 2-718 and 2-719. 

Point 2: Section 2-314. 

Definitional cross references. — 

"Buyer". Section 2-103. 

"Goods". Section 2-105. 

"Seller". Section 2-103. 


ANNOTATIONS 


Compiler's notes. — New Mexico adopted Alternative 
A of 2-318 of the 1972 Official Text of the UCC. 

Privity of contract not required. — A defendant 
may be held liable for breach of implied warranty of 
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merchantability under the UCC without regard to privity 
of contract. Perfetti v. McGhan Med., 1983-NMCA-032, 99 
N.M, 645, 662 P.2d 646, cert. denied, 99 N.M. 644, 662 P.2d 
645, 

This section only addresses horizontal privity, 
leaving vertical privity to judicial decision. Armijo v. Ed 
Black's Chevrolet Center, Inc., 1987-NMCA-014, 105 N.M: 
422, 733 P.2d 870, 

Employees of a purchaser are excluded from the 
manufacturer's warranty protections offered by provisions 
comparable to this section. Armijo v. Ed Black's Chevrolet 
Center, Inc., 1987-NMCA-014, 105 N.M; 422, 733 P.2d 870. 

Law reviews. — For article, "New Mexico's 'Lemon 
Law': Consumer Protection or Consumer Frustration?", 
see 16 N.M.L. Rev, 251 (1986), 

For annual survey of New Mexico law of saan liabil- 
ity, 19 N.M.L, Rev. 743 (1990). 

Am, Jur. 2d, A.L.R. and C.J.S. references, — 63 Am. 
dur, 2d Products Liability §.450 et seq.; 67 Am. Jur. 2d 
Sales §§ 706 to 722, 

Manufacturer's responsibility for defective compo- 
nent supplied by another and incorporated in product, 3 
A.L.R.3d 1016. 

Privity of contract as essential in action against remote 
manufacturer or distributor for defects in goods not caus- 
ing injury to person or to other property, 16 A.L.R.3d 683. 
In personam jurisdiction over nonresidential manufac- 
turer or seller under "long-arm" statutes, 19 A.L.R.3d 13. 

Discovery, in products liability case, of defendant's 
knowledge as to injury to or complaints by others than 
plaintiff, related to product, 20 A.L.R.3d 1430. 

Right of manufacturer or seller to contribution or in- 
demnity from user of product causing injury or damage to 
third person, and vice versa, 28 A.L.R.3d 943. 

Extension of strict liability in tort to permit recovery by 
a third person who was neither.a purchaser nor user of 
product, 33 A.L.R.3d 415. 

Necessity and sufficiency of identification of defen- 
dant as manufacturer or seller of product alleged to have 
caused injury, 51 A.L.R.3d 1844. 

Necessity and propriety of instructing on alternative 
theories of negligence or breach of warranty, where in- 
struction on strict liability in tort. is given in products li- 
ability case, 52 A.L.R.3d.101, 

Application of strict liability in tort doctrine to lessor of 
personal property, 52 A.L.R.3d 121. 

Product as unreasonably dangerous or unsafe under 
doctrine of strict liability in tort, 54 A.L.R.3d 352, 

Elements and measure of damages for breach of war- 
ranty in sale of horse, 91 A.L.R.3d 419. 

Third-party beneficiaries of warranties under UCC § 2- 
318, 100 A.L.R.3d 748. 

Pre-emption of strict liability in tort by provisions of 
UCC Article 2, 15 A.L.R.4th 791. 

Products liability: general recreational equipment, 77 
A.L.R.4th 1121, 

Third-party beneficiaries of warranties under UCC § 2- 
318,50 A.L.R.5th 327, 

Admiralty products liability: recovery against remote 
manufacturer or distributor for economic or commercial 
loss caused by defect in product, 81 A.L.R. Fed. 181. 

77A C.J.S. Sales § 240 et seq. 


(1) Unless otherwise agreed the term F.O.B. (which means "free on board") at a named place, 
even though used only in connection with the stated price, is a delivery term under which: 
(a) when the term is F.O.B. the place of shipment, the seller must at that place ship the 
goods in the manner provided i in this article (Section 2- 504 [55-2-504 NMSA 1978]) and bear the 
expense and risk of putting them into the possession of the carrier; or 
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(b) when the term is F.0.B. the place of destination, the seller must at his own expense and 
risk transport the goods to that place and there tender delivery of them in the manner provided in 
this article (Section 2-503 [55-2-503 NMSA 1978)); 

(c) when under either (a) or (b) the term is also F.0.B. vessel, car or other vehicle, the seller 
must in addition at his own expense and risk load the goods on board. If the term is F.0.B. vessel 
the buyer must name the vessel and in an appropriate case the seller must comply with the provi- 
sions of this article on the form of bill of lading (Section 2-323 [55-2-823 NMSA 1978)). 

(2) Unless otherwise agreed the term F‘\A.S. vessel (which means "free alongside") at a named 
port, even though used only in connection with the stated price, is a delivery term under which the 
seller must: 

(a) at his own expense and risk deliver the goods alongside the vessel in the manner usual 
in that port or on a dock designated and provided by the buyer; and 

(b) obtain and tender a receipt for the:goods in exchange for which the carrier is under a 
duty to issue a bill of lading. 

(3) Unless otherwise agreed in any case falling within Subsection (1) (a) or (c) or Subsection 
(2) the buyer must seasonably give any needed instructions for making delivery, including when 
the term is F.A.S. or F.0.B. the loading berth of the vessel:and in an appropriate case its name and 
sailing date. The seller may treat the failure of needed instructions as a failure of cooperation un- 
der this article (Section 2-311 [55-2-311 NMSA 1978]). He may also at his ae move the goods 
in any reasonable manner preparatory to delivery or shipment. 

(4) Under the term F\O.B. vessel or F.A.S. unless otherwise agreed the buyer must make pay- 
ment against tender of the required documents and the seller may not tender nor the buyer de- 
mand delivery of the goods in substitution for the documents. 


History: 1953 Comp., § B02: 319, enacted by Laws 
1961, ch. 96, § 2-319. 


delivery. The sentence presupposes the usual case in which 
instructions "fail"; a prior repudiation by the buyer, giving 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

Prior uniform statutory provision. — None. 

Purposes. — 

1. ‘This section is intended to negate the uncommercial 

line of decision which treats an "F.0.B." term as "merely 
a price term." The distinctions taken in Subsection (1) 
handle most of the issues which have on occasion led to 
the unfortunate judicial language just referred to. Other 
matters which had led to sound results being based on 
unhappy language in regard to F.O.B. clauses are dealt 
with in this act by Section 2-311(2) (seller's option re- 
arrangements relating to shipment) and Sections 2-614 
and 615 (substituted performance and seller's excuse), 
- 2. Subsection (1)'(c) not only specifies the duties of a 
seller who engages to deliver "F.0.B. vessel," or the like, 
but ought to make clear that no agreement is soundly 
drawn when it looks to reshipment from San Francisco or 
New York, but speaks merely of "F.0.B." the place. 

3. The buyer's obligations stated in Subsection (1) (c) 
and Subsection (3) are, as shown in the text, obligations of 
cooperation, The last sentence of Subsection (3) expressly, 
though perhaps unnecessarily, authorizes the seller, 
pending instructions, to go ahead with such preparatory 
moves as shipment from the interior to the named point of 
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notice that breach was intended, would remove the rea- 
son for the sentence, and would normally bring into play, 
instead, the second sentence of Section 2-704, which duly 
calls for lessening damages. 

4. The treatment of "F.O.B. vessel" in conjunction with 
FA.S. fits, in regard to the need for payment against docu- 
ments, with standard practice and case-law; but "F\O.B. 
vessel" is a term which by its very language makes ex- 
press the need for an "on board" document. In this respect, 
that term is stricter than the ordinary overseas “ship- 
ment" contract (C.I.F,, etc., Section 2-320). | 

Cross references, — Sections 2-311(8), 2-823, 2-503 and 
2-504. 

Definitional cross references. — 

"Agreed". Section 1-201. 

"Bill of lading". Section 1-201. 

"Buyer". Section 2-103. 

"Goods". Section 2-105. 

"Seasonably". Section 1-204. 

"Seller". Section 2-103. 

"Term", Section 1-201. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — F.0.B. 
provision in sale contract as affecting time or place of 
passing title, 101 A.L.R. 292. 

77A C.J.S. Sales §§ 94 et seq., 168 et seq, 


(1)° The term C.I.F. means that the price includes in a lump sum the cost of the goods and the 
insurance and freight to the named destination. The term C.&F. or C.F. means that the price so 
includes cost and freight to the named destination. 

(2) Unless otherwise agreed and even though used only in connection with the stated price and des- 
tination, the term C.I.F. destination or its equivalent requires the seller at his own expense and risk to: 
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(a) put the goods'into the possession of a carrier at the port for shipment and obtain a 
negotiable bill or bills of lading covering the entire transportation to the named destination; and 
(b) load the goods and obtain a receipt from the carrier (which may be contained 1 in the bill 
of lading) showing that the freight has been paid or provided for; and 
(c) obtain a policy or certificate of insurance, including any war risk insurance, of a kind 
and on terms then current at the port of shipment in the usual amount, in the currency of the con- 
tract, shown to cover the same goods covered by the bill of lading and providing for payment of loss 
to the order of.the buyer or for the account of whom it may concern; but the seller may add to the 
price the amount of the premium for any such war risk insurance; and 
(d) prepare an invoice of the goods and procure any other documents required to effect 
shipment or to comply with the contract; and 
(e) forward and tender with:commercial promptness all the documents in due form and 
with any indorsement necessary to perfect the buyer's rights. 
(8) Unless otherwise agreed the term C.&F. or its equivalent has the same effect and imposes 
upon the seller the same obligations and risks as a C.I.F. term except the obligation as to insurance. 
(4) Under the term C.I.F. or C.&F. unless otherwise agreed the buyer must make payment 
against tender of the required documents and the seller may not tender nor the buyer demand 
delivery of the goods in substitution for the documents.  ~' 


History: 1958 Comp., § 50A-2-320, enacted by Laws such circumstances he may of course claim his rights in 


1961, ch. 96, § 2-320. any goods which have been identified to his contract. _ 
5. The seller is given the option of paying or provid- 
OFFICIAL COMMENTS ing for the payment of freight. He has no option to ship 
UCC Official Comments © by ALI & the NCCUSL. 'Re- "freight collect" unless the agreement so provides. | The 
produced with permission of the PEB for the UCC. All rule of the common law that the buyer need not pay the 


freight if the goods do not arrive is preserved. 
Prior uniform statutory provision. — None. Unless the shipment has been sent "freight collect" the 
Purposes, — To make it clear that: buyer is entitled to receive documentary evidence that he 
1. The C.LF contract is not a destination but a ship- is not obligated to pay the freight; the seller is therefore 
ment contract. with risk of subsequent loss or damage to required to obtain a receipt "showing that the freight has 
the goods passing to the buyer upon shipment if the seller been paid or provided for." "The usual notation on the bill 
has properly performed all his obligations with respect to of lading that the freight has been prepaid is a sufficient 


rights reserved. 


the goods. Delivery to the carrier is delivery to the buyer receipt, as at common law. The phrase "provided for" is 
for purposes of risk and "title", Delivery of possession of intended to cover the frequent situation in which the car- 
the goods is accomplished by delivery of the bill of lad- rier extends credit to a shipper for the freight on succes- 


sive shipments and receives periodical payments of the 


ing, and upon tender of the required documents the buyer 
es aH Eka or tu Bee Lek accrued freight charges from him. 


must pay the agreed price without awaiting the arrival 


of the goods and if they have been lost or damaged after 6. The requirement that unless otherwise agreed the 
proper shipment he must seek his remedy against the car- seller must procure insurance "of a kind and on terms 
rier or insurer. The buyer has no right of inspection prior then current at the port for shipment in the usual amount, 
to payment or acceptance of the documents. in the currency of the contract, sufficiently shown to cover 
2. The seller's obligations remain the same even the same goods covered by the bill of lading", applies to 
though the C.I.F term is "used only in connection with the both marine and war risk insurance. As applied to marine 
stated price and destination". insurance, it means such insurance as is usual or custom- 
3. The insurance stipulated by the C.LF term is for ary at the port for shipment with reference to the particu- 
the buyer's benefit, to protect him against the risk of loss lar kind of goods involved, the character and equipment 
or damage to the goods in transit. A clause in a C.I.F. con- of the vessel, the route of the voyage, the port of destina- 
tract "insurance - for the account of sellers" should be tion and any other considerations that affect the risk. It 
viewed in its ordinary mercantile meaning that the sellers is the substantial equivalent of the ordinary insurance in 
must pay for the insurance and not that it is intended to the particular trade and on the particular voyage and is 
ran tothe scllewe benett subject to agreed specifications of type or extent of cover- 
4. A bill of lading covering’ the entire transportation age. The language does not mean that the insurance must 
from the port of shipment is explicitly required but the be adequate to cover all risks to which the goods may be 
provision on this point must be read in the light of its rea- subject in transit. There are some types of loss or.dam- 
son to assure the buyer of as full protection as the condi- age that are not covered by the usual marine insurance 
tions of shipment reasonably permit, remembering always and.are excepted in bills of lading or in applicable statutes 
that this type of contract is designed to move the goods in from the causes of loss or damage for which the carrier or 
the channels commercially available. To enable the buyer the vessel is liable. Such risks must be borne by the buyer 
to deal with the goods while they are afloat the bill of lad- under this article, ' 
ing must be one that covers only the quantity of goods Insurance secured in compliance with a C.LF term 
called for by the contract. The buyer is not required to ac- must cover the entire transportation of the goods to the 
cept his part of the:goods without a bill of lading because nameddestination. = rj 
the latter covers a larger quantity, nor is he required to __ 7. An additional obligation is imposed upon the seller 
accept a bill of lading for the whole quantity under a stipu- in requiring him to procure customary war risk insurance 
lation to hold the excess for the owner, Although the buyer at the buyer's expense. This changes the common law on 
is not compelled to accept either goods.or documents under the point. The seller is not required to assume the risk 
416 
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of including in the C.I.F. price the cost of such insurance, 
since it often fluctuates rapidly, but is required to treat it 
simply as a necessary for the buyer's account. What war 
risk insurance is "current" or usual turns on the standard 
forms of policy or rider in common use. 

8. The C.I.F. contract calls for insurance covering the 
value of the goods at the time and place of shipment and 
does not include any increase in market value during tran- 
sit or any anticipated profit to the buyer on a sale by him. 

The contract contemplates that before the goods arrive 
at their destination they may be sold again and again on 
C.I.F. terms and that the original policy of insurance and 
bill of lading will run with the interest in the goods by 
being transferred to each successive buyer. A buyer who 
becomes the seller in such an intermediate contract for 
sale does not thereby, if his sub-buyer knows the cir- 
cumstances, undertake to insure the goods again at an 
increased price fixed in the new contract or to cover the 
increase in price by additional insurance, and his buyer 
may not reject the documents on the ground that the 
original policy does not cover such higher price. If such a 
sub-buyer desires additional insurance he must procure 
it for himself. 

Where the seller exercises an option to ship "freight col- 
lect" and to credit the buyer with the freight against the 
C.I.F. price, the insurance need not cover the freight since 
the freight is not at the buyer's risk. On the other hand, 
where the seller prepays the freight upon shipping under 
a bill of lading requiring prepayment and providing that 
the freight shall be deemed earned and shall be retained 
by the carrier "ship and/or cargo lost or not lost," or us- 
ing words of similar import, he must procure insurance 
that will cover the freight, because notwithstanding that 
the goods are lost in transit the buyer is bound to pay the 
freight as part of the C.I.F. price and will be unable to re- 
cover it back from the carrier. 

9. Insurance "for the account of whom it may concern" 
is usual and sufficient. However, for a valid tender the 
policy of insurance must be one which can be disposed 
of together with the bill of lading and so must be "suffi- 
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ciently shown to cover the same goods covered by the bill 


of lading". It must cover separately the quantity of goods 
called for by the buyer's contract and not merely insure 
his goods as part of a larger quantity in which others are 
interested, a case provided for in American mercantile 
practice by the use of negotiable certificates of insurance 
which are expressly authorized by this section. By usage 
these certificates are treated as the equivalent of separate 
policies and are good tender under C.I.F. contracts. The 
term "certificate of insurance", however, does not of itself 
include certificates or "cover notes" issued by the insur- 
ance broker and stating that the goods are covered by 
a policy. Their sufficiency as substitutes for policies will 
depend upon proof of an established usage or course of 
dealing. The present section rejects the English rule that 
not only brokers' certificates and "cover notes" but also 
certain forms of American insurance certificates are not 
the equivalent of policies and are not ooo tender under 
a C.L.F. contract. 

The seller's failure to tender a proper insurance docu- 
ment is waived if the buyer refuses to make payment on 
other and untenable grounds at a time when proper insur- 
ance could have been obtained and tendered by the seller 
if timely objection had been made. Even a failure to insure 
on shipment may be cured by seasonable tender of a policy 
retroactive in effect; e.g., one insuring the goods “lost or 
not lost." The provisions of this article on cure of improper 
tender and on waiver of buyer's objections by silence are 
applicable to insurance tenders under a C.I.F. term. Where 
there is no waiver by the buyer as described above, how- 
ever, the fact that the goods arrive safely does not cure the 
seller's breach of his obligations to insure them and tender 
to the buyer a proper insurance document. 
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10. The seller's invoice of the goods shipped under a 
C.I.F. contract is regarded as a usual and necessary docu- 
ment upon which reliance may properly be placed. It is 
the document which evidences points of description, qual- 
ity and the like which do not readily appear in other docu- 
ments, This article rejects those statements to the effect 
that the invoice is a usual but not a necessary document 
under a C.I.F. term. 

11. The buyer needs all of the documents required un- 
der a C.I.F, contract, in due form and, if a tangible docu- 
ment of title, with necessary endorsements, so that before 
the goods arrive he may deal with them by negotiating 
the documents or may obtain prompt possession of the 
goods after their arrival. If the goods are lost or dam- 
aged in transit the documents are necessary to enable 
him promptly to assert his remedy against the carrier 
or insurer. The seller is therefore obligated to do what is 
mercantilely reasonable in the circumstances and should 
make every reasonable exertion to send forward the 
documents as soon as possible after the shipment. The 
requirement that the documents be forwarded with "com- 
mercial promptness" expresses.a more urgent need for ac- 
tion than that suggested by the phrase "reasonable time". 

12, Under a C.I.F. contract the buyer, as under the com- 
mon law, must pay the price upon tender of the required 
documents without first inspecting the goods, but his pay- 
ment in these circumstances does not constitute an ac- 
ceptance of the goods nor does it impair his right of subse- 
quent inspection or his options and remedies in the case of 
improper delivery. All remedies and rights for the seller's 
breach are reserved to him, The buyer must pay before in- 
spection and assert his remedy against the seller afterward 
unless the nonconformity of the goods amounts to a real 
failure of consideration, since the purpose of choosing this 
form of contract is to give the seller protection against the 
buyer's unjustifiable rejection of the goods at a distant port 
of destination which would necessitate taking cal of 
the goods and suing the buyer there. 

13. Avalid C.I.F. contract may be made which requires 
part of the transportation to be made on land and part on 
the sea, as where the goods are to be brought by rail from 
an inland’ point to.a seaport and thence transported by 
vessel to the named destination under a "through" or com- 
bination bill of lading issued by the railroad company, In 
such a case shipment by rail from the inland point within 
the contract period is a timely shipment notwithstanding 
that the loading of the goods on the vessel is delayed by 
causes beyond the seller's control. 

14, Although Subsection (2) stating the legal effects of 
the C.I.F. term is an “unless otherwise agreed" provision, 
the express language used in an agreement is frequently a 
precautionary, fuller statement of the normal C.I.F. terms 
and hence not intended as a departure or variation from 
them, Moreover, the dominant outlines of the C.I.F. term 
are so well understood commercially that any variation 
should, whenever reasonably possible, be read as falling 
within those dominant outlines rather than ‘as destroying 
the whole meaning of a term which essentially indicates 
a contract for proper shipment rather than one for deliv- 
ery at destination. Particularly careful consideration is 
necessary before a printed form or clause is construed to 
mean agreement otherwise and where a C.I.F. contract is 
prepared ona printed form designed for some other type 
of contract, the C.I.F. terms must prevail over printed 
clauses repugnant to them. 

15. Under Subsection (4) the fact that the seller knows 
at:the time of the tender of the documents that the goods 
have been lost in transit does not affect his rights if he 
has performed his contractual obligations, Similarly, the 
seller cannot perform under a C.I.F. term by DUelaSiae 
and tendering landed goods. 

16. Under the C.&F. term, as under the C.I.F. term, 
title and risk of loss are intended to pass to the buyer 
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on shipment. A stipulation in a C.&F. contract that the 
seller shall effect insurance on the goods and charge the 
buyer withthe premium (in effect that he shall act as the 
buyer's agent for that purpose) is entirely in keeping with 
the pattern. On the other hand, it often happens that the 
buyer is ina more advantageous position than, the seller 
to effect insurance on the goods or that he has in force an 
"open" or "floating" policy covering all shipments made by 
him or to him, in either of which events the C.&F. term is 
adequate without mention of insurance. 

17, It is to be remembered that in a French contract 
the term "C.A.F." does not mean "Cost and Freight" but 
has exactly the same meaning as the term "C.I.F." since 
it is merely the French equivalent of that term, The "A" 
does not stand for "and" but for "assurance" which means 
insurance, 

Cross references. — 

Point 4; Section 2-323. 

Point 6: Section 2-509(1)(a), 
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Point 9: Sections 2-508 and 2-605(1)(a), ' 

Point 12; Sections 2-821(3), 2-512 and 2-513(3) and ve 
ticle 5. 

Definitional cross references, — 

"Bill of lading". Section 1-201. 

"Buyer", Section 2-103. 

"Contract". Section 1-201. 

"Goods"; Section 2-105, 

"Rights". Section 1-201, 

"Seller". Section 2-103. 

"Term", Section 2-201, 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references, — 67 Ain 
Jur, 2d Sales 88 551 to 565. 

What constitutes delivery of goods sold under C.I.F. con- 
tract, 10 A.L.R. 701, 20 A.L.R. 1236; 47 A,L.R, 193. 

77A C.J.S. Sales § 167 et seq. 


t 


55-2- 321. C.LF. or C.&F.: "net landed weights"; "payment on arrival’; 
warranty of condition on arrival. 


Under a contract containing a term C.I.P or C.&F: 
(1) where the price is based on or is to be adjusted according to "net landed weights," "delivered 


weights, 


out turn" quantity or quality or the like, unless otherwise agreed the seller must rea- 


sonably estimate the price. The payment due on tender of the documents called for by the contract 
is the amount so estimated, but after final adjustment of the price a settlement must be made with 


commercial promptness; 


(2) an agreement described i in Subsection (1) or any) si a of quality or condition of the 
goods on arrival places upon the seller the risk of ordinary deterioration, shrinkage and the like 
in transportation but has no effect on the place or time of identification fo the contract for sale or 


delivery or on the passing of the risk of loss; 


(3) unless otherwise agreed where the contract provides for sae on or after svTvAl of the 
goods the seller must before payment allow such preliminary inspection as is feasible; but if the 
goods are lost, delivery of the documents and payment are due when the goods should have arrived. 


History: 1953 Comp., § 50A-2-321, enacted by Laws 
1961, ch. 96, § 2-321. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. | Re- 
produced with permission of the:PEB for the UCC. : All 
rights reserved, 

Prior uniform statutory provision. — None. 

Purposes. — This section deals with two earntinds 
of the C.I.F..contract which have evolved in mercantile 
practice but are entirely consistent with the basic .C.LF. 
pattern. Subsections (1) and (2), which provide for a shift 
to the seller of the risk of quality and weight deteriora- 
tion during shipment, are designed to conform the law to 
the best mercantile practice and usage without changing 
the legal consequences of the C.I.F. or C.&F. term as to 
the passing of marine risks to the buyer at the point of 
shipment, Subsection (3) provides that wheresunder the 
contract documents are to be presénted for payment after 
arrival of the goods, this amounts merely to a postpone- 
ment of the payment under the C.IL.F. contract and is not 
to be confused with the:"no arrival, no sale" contract. If 
the goods are lost, delivery of the documents and payment 
against them are due when the goods should have arrived. 
The clause for payment on or after arrival is not to be con- 
strued as:such a condition precedent to payment that if 
the goods are lost in transit the buyer need never pay and 
the seller must bear the loss. 


Cross reference. — Section 2-324. 
Definitional cross references. — 
"Agreement". Section 1-201. 
"Contract", Section 1-201. 
"Delivery". Section 1-201. 
"Goods". Section 2-105, 

"Seller". Section 2-103, 

"Term", Section 1-201. 


ANNOTATIONS 


Am, Jur, 2d, A.L.R. and C.J.S. references. — 67 Am. 
Jur, 2d Sales §§ 551 to 565. 

What constitutes delivery of goods sold ee "C.I, Ri 
contract, 10 A.L.R. 701, 20 A.L.R. 1236. 

Buyer's right to inspect at destination where goods are 
delivered to carrier, 27.A.L.R. 524, 

Applicability of provision in contract of sale for return of 
article, where article delivered does not answer to descrip- 
tion, 30 A.L.R: 321. 

Notice of rejection, duty of purchaser of goods "on trial" 
or "on approval," 78,A.L.R. 533, 

Time within which buyer must make inspection, trial or 
test to determine whether goods are of messiah, quality, 
52 A.L.R.2d 900. 

Elements and measure of damages for ntanedl of war- 
ranty in sale of horse, 91 A.L.R.3d 419. 

TTA C.J.8. Sales § 167 et seq. 
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55-2-322. Delivery "ex-ship". 


(1) Unless otherwise agreed a term for delivery of goods "ex-ship" (which means from the car- 
rying vessel) or in equivalent language is not restricted to a particular ship and requires delivery 
from a ship which has reached a place at the named port’ of destination where goods of the kind 
are usually discharged. 

(2) Under such a term unless otherwise agreed: 

(a) the seller must discharge all liens arising out of the carriage and furnish the buyer 
with a direction which puts the carrier under a duty to deliver the goods; and 

(b) the risk of loss does not pass to the buyer until the goods repye the ips s tackle or are 
otherwise properly unloaded. 


History: 1958 Coin, « § 50A-2-322, enacted by Laws 4._A contract fixing a price "ex-ship" with payment 
1961, ch. 96, § 2-322. ~ "cash against documents" calls only for such documents 
as are appropriate to the contract. Tender of a delivery 


OFFICIAL COMMENTS order and of a receipt for the freight after the arrival of 
UCC Official Comments © by ALI & the NCCUSL. Re- the carrying vessel is adequate. The seller is not required 
produced with permission of the PEB for the UCC. All to tender a bill of lading as a document of title nor is he 
rights reserved. required to insure the goods for the buyer's benefit, as the 
Prior uniform statutory provision. — None. goods are not at the buyer's risk during the voyage. 
Purposes. — Cross reference. — Point 1: Section '2-319(2). 
1. The delivery term, "ex-ship", as between seller and Definitional cross references. — 
buyer, is the reverse of the F.A.S, term covered. “Buy ae Section 2-103. 
2. Delivery need not be made from any particular Goods’. Section.2-105. 
vessel under a clause calling for delivery "ex-ship", even "Seller - Section 2-103. 
though a vessel on which shipment is to be made origi- | Term", Section 1-201. | 
nally is named in the contract, unless the agreement by ANNOTATIONS 
appropriate language, restricts the clause to delivery from 
a named vessel. Am. Jur. 2d, A.L.R. and C.J.S. references. — 67 Am. 
3. The appropriate place and manner of unloading Jur. 2d Sales §§ 559 to 562. 
at the port of destination depend upon the nature of the Delay in delivery placing goods at risk of party at fault 


goods and the facilities and usages of the port. under § 22(b) of Uniform Sales Act, 38 A.L.R.2d 658. 
‘ 77A C,J.S. Sales § 168 et seq. 


55-2-323. Form of bill of lading required on overseas shipment; 
"overseas", 


(1). Where the contract contemplates overseas shipment and contains a term C.I.F. or C.&F. or 
F.0.B. vessel, the seller unless otherwise agreed must obtain a negotiable bill of lading stating that 
the goods have been loaded on board or, in the case of a term C.I.F. or C.&F., received for shipment. 

(2) Where in.a case within Subsection (1) of this section a tangible bill of lading has been is- 
sued in a set of parts, unless otherwise agreed if the documents are not to be sent from abroad 
the buyer may demand tender of the full set; otherwise only one part of the bill of lading need be 
tendered. Even if the agreement expressly requires a full set: 

(a) due tender of’a single part'is acceptable within the provisions of this article on cure of 
improper delivery (Subsection (1) of Section 55-2-508 NMSA 1978); and » 

(b). even though the full set:is demanded, if the documents are sent from abroad the person 
tendering ‘an incomplete set may nevertheless require payment upon furnishing an indemnity 
that the buyer in good faith deems adequate. 

(8) A shipment by water or by air or a contract contemplating such shipment is "overseas" 
insofar as, by usage of trade or agreement, itis subject’ to the commercial, financing or shipping 
practices characteristic of international deep water commerce. 


History: 1953 Comp., § 50A-2-328, enacted by Laws Purposes. — 


1961, ch. 96, § 2-323; 2005, ch. 144, § 29. 1, Subsection (1) follows the "American" rule that' a 
; regular bill of lading indicating delivery of the goods at 
OFFICIAL COMMENTS the dock for shipment is sufficient, except under a term 
0, CCUSL, "F.O.B. vessel." See Section 2-319 and comment thereto. 
basi peotiiaiin Beat ae Bs we aa a 2. Subsection (2) deals with the problem of bills of lad- 


ing covering deep water shipments, issued not as a single 


t d. : 
hats ceserue bill of lading but in a set of parts, each part referring to 


Prior uniform statutory provision. — None. 
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the other parts and the entire set constituting in commer- 
cial practice and at law a single bill of lading. Commercial 
practice in international commerce is to accept and pay 
against presentation of the first part of a set if the part is 
sent from overseas even though the contract of the buyer 
requires presentation of a full set of bills of lading pro- 
vided adequate indemnity for the missing parts is forth- 
coming. In accord with the amendment to Section 7-304 
[55-7-804 NMSA 1978], bills of lading in a set are limited 
to tangible bills. 

This subsection codifies that practice as between 
buyer and seller. Article 5 (Section 5-113) authorizes 
banks presenting drafts under letters of credit to give 
indemnities against the missing parts, and this sub- 
section means that the buyer must accept and act on 
such indemnities if he in good faith deems them ade- 
quate. But neither this subsection nor Article 5 decides 
whether a bank which has issued a letter of credit is 
similarly bound. The issuing bank's obligation under a 
letter of credit is independent and depends on its own 
terms. See Article 5, 
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55-2-324. "No arrival, no sale" term. 


55-2-324 


Cross references. — Sections 2-508(2) and 5-113, 
Definitional cross references. — 
"Bill of lading". Section 1-201. 
"Buyer". Section 2-103. 

"Contract". Section 1-201. 
"Delivery". Section 1-201. 
"Financing agency". Section 2-104. 
"Person". Section 1-201. 

"Seller". Section 2-103. 

"Send". Section 1-201. 

"Term". Section 1-201. 


ANNOTATIONS 


The 2005 amendment, effective January 1, 2006, 
changed "bill of lading" to "tangible bill of lading" in Sub- 
section (2), 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 13 Am, 
Jur, 2d Carriers § 265; 15A Am. Jur. 2d Commercial Code 
§ 39; 67 Am. Jur. 2d Sales § 561. 

77A C.J.S. Sales § 168 et seq.; 80 C.J.S. Shipping § 111. 


’ Under a term "no arrival, no sale" or terms of like meaning, unless otherwise agreed: 
(a) the seller must properly ship conforming goods and if they arrive by any means he must 
tender them on arrival but he assumes no obligation that the goods will arrive unless he has 


caused the nonarrival; and 


(b) where without fault of the seller the goods are in part lost or have so deteriorated as no lon- 
ger to conform to the contract or arrive after the contract time, the buyer may proceed as if there 
had been casualty to identified goods (Section 2-613 [55-2-613 NMSA 1978]). 


History: 1953 Comp., § 50A-2-324, enacted by Laws 
1961, ch. 96, § 2-324. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

Prior uniform statutory provision. — None. 

Purposes. — LAG 

1, The "no arrival, no sale" term in a "destination" 
overseas contract leaves risk of loss on the seller but gives 
him an exemption from liability for non-delivery. Both the 
nature of the case and the duty of good faith require that 
the seller must not interfere with the arrival of the goods 
in any way. If the circumstances imposed upon him the 
responsibility for making or arranging the shipment, he 
must have a shipment made despite the exemption clause. 
Further, the shipment made must be a conforming one, for 
the exemption under a "no arrival, no sale" term applies 


only to the hazards of transportation and the goods must 


be proper in all other respects. 

The reason of this section is that where the seller is re- 
selling goods bought by him as shipped by another and 
this fact is known to the buyer, so that the seller is not 
under any obligation to make the shipment himself, the 
seller is entitled under the "no arrival, no sale" clause to 
exemption from payment of damages for non-delivery if 
the goods do not arrive or if the goods which actually ar- 
rive are non-conforming. This does not extend to sellers 
who arrange shipment by their own agents, in which case 
the clause is limited to casualty due to marine hazards. 
But sellers who make known that they are contracting 
only with respect to what will be delivered to them by par- 
ties over whom they assume no control are entitled to the 
full quantum of the exemption, 
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2. The provisions of this article on identification must 
be read together with the present section in order to bring 
the exemption into application. Until there is some desig- 
nation of the goods in a particular shipment or on a par- 
ticular ship as being those to which the contract refers 
there can be no application of an exemption for their non- 
arrival, 

3. The seller's duty to tender the agreed or declared 
goods if they do arrive is not impaired because of their 
delay in arrival or by their arrival after transshipment. , 

4, The phrase "to arrive" is often employed in the same 
sense as "no arrival,’no sale" and may then be given the 
same effect. But a "to arrive" term, added to a.C,1.F. or 
C.&F. contract, does not have the full meaning given by 
this section to "no arrival, no sale". Such a "to arrive" term 
is usually intended to operate only to the extent that the 
risks are not covered by the agreed insurance and the loss 
or casualty is due to such uncovered hazards. In some in- 
stances the "to arrive" term may be regarded as a time 
of payment term, or, in the case of the reselling seller 
discussed in Point 1 above, as negating responsibility for 
conformity of the goods, if they arrive, to any description 
which was based on his good faith belief of the quality. 
Whether this is the intention of the parties is a question 
of fact based on all the circumstances surrounding the re- 
sale and in case of ambiguity the rules of Sections 2-316 
and 2-317 apply to preclude dishonor. 

5. Paragraph (b) applies where goods arrive impaired 
by damage or partial loss during transportation and 
makes the policy of this article on casualty to identified 
goods applicable to such a situation. For the term cannot 
be regarded as intending to give the seller an unforeseen 
profit through casualty; it is intended only to protect him 
from loss due to causes beyond his control. 

Cross references, — 

Point 1: Section 1-203, 
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Point 2: Section 2-501(a) and (c). 
Point 5: Section 2-613. 
Definitional cross references. — 
"Buyer". Section 2-103. 
"Conforming". Section 2-106. 
"Contract". Section 1-201, 
"Fault". Section 1-201. 

"Goods". Section 2-105. 

"Sale". Section 2-106. 


"Seller". Section 2-103. 
"Term". Section 1-201. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 67 Am. 
Jur, 2d Sales 8§ 563 to 565. 
77A C.J.S. Sales § 168 et seq. 


55-2-325. "Letter of credit" term; "confirmed credit.". 


(1) Failure of the buyer seasonably to furnish an agreed letter of credit is a breach of the con- 
tract for sale. 

(2) The delivery to seller of a proper letter of credit suspends the buyer's obligation to pay. If 
the letter of credit is dishonored, the seller may on seasonable notification to the buyer require 
payment directly from him. 

(3) Unless otherwise agreed the term "letter of credit" or "banker's credit" in a contract for sale 
means an irrevocable credit issued by a financing agency of good repute and, where the shipment 
is overseas, of good international repute. The term "confirmed credit" means that the credit must 
also carry the direct obligation of such an agency which does business in the seller's financial 


market. 


History: 1953 Comp., § 50A-2-325, enacted by Laws 
1961, ch. 96, § 2-325. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

Prior uniform statutory provision. — None. 

Purposes. — To express the established commercial and 
banking understanding as to the meaning and effects of 
terms calling for "letters of credit" or "confirmed credit": 

1. Subsection (2) follows the general policy of this 
article and Article 3 (Section 3-802) on conditional pay- 
ment, under which payment by check or other short-term 
instrument is not ordinarily final as between the parties 
if the recipient duly presents the instrument and honor is 
refused. Thus the furnishing of a letter of credit does not 
substitute the financing agency's obligation for the buy- 
er's, but the seller must first give the buyer reasonable no- 
tice of his intention to demand direct payment from him. 

2. Subsection (3) requires that the credit be irrevoca- 
ble and be a prime credit as determined by the standing 
of the issuer. It is not necessary, unless otherwise agreed, 
that the credit be a negotiation credit; the seller can fi- 
nance himself by an assignment of the proceeds under 
Section 5-116(2). 


3. The definition of "confirmed credit" is drawn on the 
supposition that the credit: is issued by a bank which is 
not doing direct business in the seller's financial market; 
there is no intention to require the obligation of two banks 
both local to the seller. 

Cross references. — Sections 2-403, 2-511(8) and 3-802 
and Article 5. 

Definitional cross references. — 

"Buyer". Section 2-103. 

"Contract for sale". Section 2-106. 

"Draft". Section 3-104, 

"Financing agency". Section 2-104. 

"Notifies". Section 1-201. 

"Overseas". Section 2-323. 

"Purchaser". Section 1-201. 

"Seasonably". Section 1-204. 

"Seller", Section 2-103. 

"Term". Section 1-201. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 67 Am. 
Jur. 2d Sales §§ 270, 674. 

Construction of provision for letter of credit in contract 
for sale, 38 A.L.R. 608. 

77A C.J.S, Sales § 208 et seq. 


55-2-326. Sale on approval and sale or return; rights of creditors. 


(1) Unless otherwise agreed, if delivered goods may be returned by the buyer even though they 


conform to the contract, the transaction is: 


(a) a"sale on approval" if the goods are delivered primarily for use; and 
(b) a "sale or return" if the goods are delivered primarily for resale. 
(2) Goods held on approval are not subject to the claims of the buyer's creditors until accep- 
tance; goods held on sale or return are subject to such claims while in the buyer's possession. 


(8) Any "or return" term ofa contract for sale is to be treated as a separate contract for sale 
within the statute of frauds section of this article (Section 55-2-201 NMSA 1978) and as contra- 
dicting the sale aspect of the contract within the provisions of this article on parol or extrinsic 
evidence (Section 55-2-202 NMSA 1978). 
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History: 1953 Comp., § 50A-2-326, enacted by Laws 
1961, ch. 96, § 2-326; 1979, ch. 196, § 4; 2001, ch. 189, 
§ 1380. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

Prior uniform statutory provision. — Section 19(3), Uni- 
form Sales Act. 

Changes. — Completely rewritten in this and the suc- 
ceeding section. 

Purposes of changes. — To make it clear that: 

1. A-"sale on approval" or "sale or return" is distinct 
from other types of transactions with which they have fre- 
quently been confused. The type of "sale on approval," "on 
trial" or "on satisfaction" dealt with involves a contract 
under which the seller undertakes a particular business 
risk to satisfy his prospective buyer with the appearance 
or performance of the goods in question. The goods are 
delivered to the proposed purchaser but they remain the 
property of the seller until the buyer accepts them, The 
price has already been agreed. The buyer's willingness 
to receive and test the goods is the consideration for the 
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seller's engagement to deliver and sell. The type of "sale 


or return" involved herein is a sale to a merchant whose 
unwillingness to buy is overcome only by the seller's en- 
gagement to take back the goods (or any commercial unit 
of goods) in lieu of payment if they fail to be resold. These 
two transactions are so strongly delineated in practice 
and in general understanding that every presumption 
runs against a delivery to a consumer being a "sale or re- 
turn" and against a delivery to a merchant for resale be- 
ing a "sale on approval." 

The right to return the goods for failure to conform to 
the contract does not make the transaction a."sale on ap- 
proval" or "sale or return" and has nothing to do with 
this and the following section. The present section is not 
concerned with remedies for breach of contract. It deals 
instead with a power given by the contract to turn back 
the goods even though they are wholly as warranted. 

This section nevertheless presupposes that a con- 
tract for sale is contemplated by the parties although 
that contract may be of the peculiar character here de- 
scribed. 

Where the buyer's obligation as a buyer is conditioned 
not on his personal approval but on the article's passing a 
described objective test, the risk of loss by casualty pend- 
ing the test is properly the seller's and proper return is 
at his expense. On the point of "satisfaction" as meaning 
"reasonable satisfaction" where an industrial machine is 
involved, this article takes no position. 

2. Pursuant to the general policies of this act which 
require good faith not only between the parties to the 
sales contract, but as against interested third parties, 
Subsection (3) resolves all reasonable doubts as to the 
nature of the transaction in favor of the general credi- 
tors of the buyer. As against such creditors words such 
as "on consignment" or "on memorandum", with or 
without words of reservation of title in the seller, are 
disregarded when the buyer has a place of business at 
which he deals in goods of the kind involved. A neces- 
sary exception is made where the buyer is known to be 
engaged primarily in selling the goods of others or is 
selling under a relevant sign law, or the seller complies 
with the filing provisions of Article 9 as if his interest 
were a security interest. However, there is no intent in 
this section to narrow the protection afforded to third 
parties in any jurisdiction which has a selling factors 
act. The purpose of the exception is merely to limit the 
effect of the present subsection itself, in the absence of 
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any such factors act, to cases in which creditors of the 
buyer may reasonably be deemed to have been misled by 
the secret reservation. 

3. Subsection (4) resolves a conflict in the preexisting 
case law by recognition that an "or return" provision is so 
definitely at odds with any ordinary contract for sale of 
goods that where written agreements are involved it must 
be contained in a written memorandum. The "or return" 
aspect of a sales contract must be treatedias a separate 
contract under the statute of frauds section and as contra- 
dicting the sale insofar as questions of parol or extrinsic 
evidence are concerned. 

Cross references. — 

Point 2: Article 9. 

Point 3: Sections 2-201 and 2-202. 

Definitional cross references, — 

"Between merchants", Section 2-104. 

"Buyer". Section 2-108, 

"Conform". Section 2-106. 

"Contract for sale". Section 2-106, JSF 

"Creditor", Section 1-201, 

"Goods". Section 2-105. 

' "Sale". Section 2-106. 
"Seller", Section 2-103. aa: BABISVO 


ANNOTATIONS 


The 2001 amendment, effective July 1, 2001, deleted 
"consignment sales and" preceding "rights of creditors" in 
the ‘section heading; deleted "Except as provided in Sub- 
section (8) of this section" from the beginning of Subsec- 
tion (2); deleted former Subsection (3) and redesignated 
former Subsection (4) as present Subsection (3) and up- 
dated the internal references in that subsection. 

The 1979 amendment inserted "of this section" fol- 
lowing "Subsection (3)" near the beginning of Subsection 
(2), added Paragraph (d) in Subsection (3) and made other 
minor changes. ) 

"Sale or return" generally. — Despite insurer's, con- 
tention that policy exclusion for cars sold was in effect, 
insurer was liable on policy when one of insured's vehi- 
cles, used in a sales promotion with another dealer, was 
involved in an accident, because transaction between 
dealers here was not within the Code's "sale or return" 
provision. Security Ins. Co. v. Alliance Mut. Ins. Cos,, 408 
F.2d 878 (10th Cir. 1969). 

Allegations that seller shipped cattle to buyer sub- 
ject to buyer's right to return some or all of the cattle 
and subject to further negotiations on the price did not 
raise material issues of fact as to whether a contract 
existed. The fact that the transaction was a "sale or 
return" did not negate the existence of the contract. 
O'Brien v,. Chandler, 1988-NMSC-094, 107 N.M, 797, 
765 P.2d 1165. 

Law reviews. — For article, "Out of sight but not out 
of mind: New Mexico's tax on out-of-state services," see 20 
N.M.L. Rev. 501 (1990). 

Am, Jur. 2d, A.L.R. and C.J.S. references, — 15A 
Am. Jur, 2d Commercial Code §'7;'67 Am. Jur. 2d Sales 
8§ 465 to 502; 68A Am. Jur, 2d Sebuned Transactions §§ 
13, 107: 

Validity and ‘effect of provision in a contract. of sale 
making acceptance of goods conditional on third person's 
approval, 46 A.L.R. 864. 

Contracts of sale or return as distinguished from con- 
tracts for sale on approval, 52 A.L.R. 589. 

Goods consigned to shipper's order, 60 A.L.R. 677. 

Duty of purchaser of goods "on trial" or "on approval" 
regarding notice of rejection, 78 A.L.R. 533. 

Validity and enforceability of agreement of seller to re- 
purchase on buyer's demand as affected by failure to fix 
time for demand, 88 A.L.R. 842. 
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Application of statute of frauds to agreements of repur- Conclusiveness of determination of third party whose 
chase or repayment, 121 A.L.R. 312, approval is provided for by contract for sale of goods, 7 
Presumption and burden of proof as to consignee's title A.L.R.3d 555. 
to or interest in respect of goods comprising shipment, in 35 C.J.S. Factors §§ 1, 56, 60, 63; 77A C.J.S. Sales § 214 
consignee's action against carrier for loss, damage, delay, et seq. 


ti or conversion, 135 A.L.R. 456. 


55-2-327. Special incidents of sale on approval and sale or return. 


(1) Under a sale on approval unless otherwise agreed: 
(a) although the goods are identified to the contract the risk of loss and the title do not 
pass to the buyer until acceptance; and 
(b) use of the goods consistent with the purpose of trial is not acceptance but failure sea- 
sonably to notify the seller of election to return the goods is acceptance, and if the goods conform 
to the contract acceptance of any part is acceptance of the whole; and 
(c) after due notification of election to return, the return is at the seller's risk and expense 
but a merchant buyer must follow any reasonable instructions. 
(2) Under a sale or return unless otherwise agreed: 
(a) the option to return extends to the whole or any commercial unit of the goods while in 
substantially their original condition, but must be exercised seasonably; and 
(b) the return is at the buyer's risk and expense. 


History: 1953 Comp., § 50A-2-327, enacted by Laws faith and notice; "Seasonable" is used here as defined 
1961, ch. 96, § 2-327. in Section 1-204. Nevertheless, the provisions of both 
this article and of the contract on this point must be 
OFFICIAL COMMENTS. read with commercial reason and with full attention to 
UCC Official Comments © by ALI & the NCCUSL. Re- ee ge ; 
oduced with {SSL the PEB the UCC. All LORS neu eeS ie 
De a AS eens Point 1; Sections 2-501, 2-601 and 2-603. 
Prior uniform statutory provision. — Section 19(3), Uni- Point 2: Sections 2-607 and 2-608. 
form! Sales Mee Point 4: Sections 1-201 and 1-204, 
Changes. — Completely rewritten in preceding and this Definitional cross references, — 


"Agreed". Section 1-201. 

"Buyer". Section 2-103. 
"Commercial unit". Section 2-105. 
"Conform". Section 2-106, 
"Contract". Section 1-201, 
"Goods". Section 2-105. 
"Merchant". Section 2-104. 
"Notifies". Section 1-201. 
"Notification". Section 1-201. 
"Sale on approval". Section 2-326. 
"Sale or return". Section 2-326. 
"Seasonably". Section 1-204. 
"Seller". Section 2-103. 


section, 

Purposes of changes. — To make it clear that: 

1. In the case of a sale on approval: 

If all of the goods involved conform to the contract, the 
buyer's acceptance of part of the goods constitutes accep- 
tance of the whole. Acceptance of part falls outside the 
normal intent of the parties in the "on approval" situation 
and the policy of this article allowing partial acceptance of 
a defective delivery has no application here. A case where 
a buyer takes home two dresses to select one commonly 
inyolves two distinct contracts; if not, it is covered by the 
words "unless otherwise agreed". 

2. In the case of a sale or return, the return of any un- 


sold unit merely because it is unsold is the normal intent ANNOTATIONS 

of the "sale or return" provision, and therefore the right to 
return for this reason alone is independent of any other Law reviews. — For article, "Buyers and Sellers of 
action under the contract which would turn on wholly Goods in Bankruptcy," see 1 N.M. L. Rev. 435 (1971). 
different considerations. On the other hand, where the Am. Jur. 2d, A.L.R. and C.J.S. references. — 67 Am. 
return of goods is for breach, including return of items Jur. 2d Sales §§ 465 to 502. 

resold by the buyer and returned by the ultimate purchas- Notice of rejection, duty of purchaser of goods "on trial" 
ers because of defects, the return procedure is governed or "on approval," 78 A.L.R. 533. 

not by the present section but by the provisions on the Duty of consignee as to valuation of goods on reship- 
effects and revocation of acceptance. ment to consignor, 16 A.L.R.2d 866. 

3. In the case of a sale on approval the risk rests on the Time within which buyer must make inspection, trial, 
seller until acceptance of the goods by the buyer, while in or test to determine whether goods are of requisite qual- 
a sale or return the risk remains throughout on the’buyer. ity, 52 A.L.R.2d 900. 

4, Notice of election to return given by the buyer in Reasonableness of personal judgment of buyer as test 
a sale on approval is sufficient to relieve him of any fur- where goods are sold subject to being satisfactory to the 
ther liability. Actual return by the buyer to the seller is buyer, 86 A.L.R.2d 200. 
required in the case of a sale or return contract, What Time for return of goods sold on "sale or return" absent 
constitutes due "giving" of notice, as required in "on specific time provision in contract, 93 A.L.R.2d 342. 
approval" sales, is governed by the provisions on good 77A C.J.S. Sales § 214 et seq. 
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55-2-328. Sale by auction.’ 


(1) Inasale by auction if goods are put up in lots each lot is the subject of a separate sale. 

(2) Asale by auction is complete when the auctioneer so announces by the fall of the hammer 
or in other customary manner, Where a bid is made while the hammer is falling in acceptance of a 
prior bid the auctioneer may in his discretion reopen the bidding or declare the goods sold under 
the bid on which the hammer was falling. 

(8) Such a sale is with reserve unless the goods are in explicit fons put up without reserve. 
In an auction with reserve the auctioneer may withdraw the goods at any time until he announces 
completion of the sale. In an auction without reserve, after the auctioneer calls for bids on an ar- 
ticle or lot, that article or lot cannot be withdrawn unless no bid is made within a reasonable time. 
In either case a bidder may retract his bid until the auctioneer's announcement of completion of 
the sale, but a bidder's retraction does not.revive any previous bid. 

(4) Ifthe auctioneer knowingly receives a bid on the seller's behalf or the seller makes or pro- 
cures such a bid, and notice has not been given that liberty for such bidding is reserved, the buyer 
may at his option avoid the sale or take the goods at the price of the last good faith bid prior to the 


completion of the sale. This subsection shall not apply to any bid at a forced sale. 


History: 1953 Comp., § 50A-2-328, enacted by Laws 
1961, ch. 96, § 2-328. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

Prior uniform statutory provision. — Section 21, Uni- 
form Sales Act. 

Changes. — Completely rewritten. 

Purposes of changes. — To make it clear that: 

1. The auctioneer may in his discretion either reopen 
the bidding or close the sale on the bid on which the ham- 
mer was falling when a bid is made at that moment. The 
recognition of a bid of this kind by the auctioneer in his 
discretion does not mean a closing in favor of such a bid- 
der, but only that the bid has been accepted as a continua- 
tion of the bidding. If recognized, such:a bid discharges the 
bid on which the hammer was falling when it was made. 

2. An auction "with reserve" is the normal procedure. 
The crucial point, however, for determining the nature of an 
auction is the "putting up" of the goods, This article accepts 
the view that the goods may be withdrawn before they are 
actually "put up," regardless of whether the auction is-ad- 
vertised as one without reserve, without liability on the part 
of the auction announcer to persons who are present. This 
is subject to any peculiar facts which might bring the case 
within the "firm offer" principle of this article, but an offer 
to persons generally would require unmistakable language 
in order to fall within that section. The prior announcement 
of the nature of the auction either as with reserve or without 
reserve will, however, enter as an "explicit term" in the "put- 
ting up" of the goods and conduct thereafter must be gov: 
erned accordingly. The present section continues the prior 


rule permitting withdrawal of bids in auctions both with and 
without reserve; and the rule is made explicit that the re- 
traction of a bid does not revive a prior bid. 

Cross reference. — Point 2: Section 2-205. 

Definitional cross references. — 

"Buyer". Section 2-103. 

"Good faith". Section 1-201. 

"Goods". Section 2-105. 

"Lot". Section 2-105. 

"Notice". Section 1-201. 

"Sale". Section 2-106. 

"Seller", Section 2-103. 


ANNOTATIONS _ 


Am, Jur. 2d, A.L.R. and C.J.S. references. — Im- 
plied authority of auctioneer to receive payment for com- 
modities which he is authorized to sell, 8 A.L.R. 227, 105 
A.L.R. 718, : 

Modes of making and accepting bids at auctions, 11 
A.L.R,..548, 5 

Advertisements of property offered at auction as affect- 
ing rights of purchaser, 28 A.L.R, 991, 158 A.L.R. 1413. 

Regulations affecting auctions or auctioneers, 31 A.L.R. 
299, 39 A.L.R 773, 111 A.L.R, 473. 

By-bidding or puffing, effect on auction sale, 46 A.L.R. 122. 

Title to goods, as between purchaser from, and one who 
entrusted them to auctioneer, 36 A.L.R,2d 1362, 

Withdrawal of property from auction sale, 37 A.L.R.2d 
1049, 

Liability of auctioneer, 80 A.L.R.2d 1237. 

Liability of defaulting purchaser to auctioneer, 30 
A.L.R,3d 1395. 

Auction sales under UCC § 2-328, 44 A.L.R.4th 110. 

7 C.Jd.S. Auctions and Auctioneers §§ 8 to 20. 


eo camino PARTY | 
TITLE, CREDITORS AND GOOD 
FAITH PURCHASERS | 


55-2-401. Passing of title; Pegervation for POCREAY: limited application 
of this section. 


Each provision of this article with regard to the rights, obligations and remedies of the seller, the 
buyer, purchasers or other third parties applies irrespective of title to the goods except where the 
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provision refers to such title. Insofar as situations are not covered by the other provisions of this 
article and matters concerning title become material, the following rules apply: 

(1) title to goods cannot pass under a contract for sale prior to their identification to the con- 
tract (Section 55-2-501 NMSA 1978), and unless otherwise explicitly agreed, the buyer acquires 
by their identification a special property as limited by the Uniform Commercial Code. Any reten- 
tion or reservation by the seller of the title (property) in goods shipped or delivered to the buyer 
is limited in effect to'a reservation of a security interest. Subject to these provisions and to the 
provisions of Chapter 55, Article 9 NMSA 1978, title to goods passes from the seller to the buyer in 
any manner and on any conditions explicitly bored on by the parties; 

(2) unless otherwise explicitly agreed, title passes to the buyer at the time and alae at which 
the seller completes his performance with reference to the physical delivery of the goods, despite any 
reservation of a security interest and even though a document of title is to be delivered at a different 
time or place and in particular and despite any reservation of a security interest by the bill of lading: 

(a) ifthe contract requires or authorizes the seller to send the goods to the buyer but, does 
not require the seller to deliver Mem at destination, title passes to the buyer at the time via piace 
of shipment; but 

(b) if the contract requires ieee be destination, title passes on tender there; 

(3) unless otherwise explicitly agreed where delivery is to be made without moving the goods: 

(a). if the seller is to deliver a tangible document of title, title passes at the time when and 
the place where the seller delivers such documents and if the seller is to deliver an electronic docu- 


ment of title, title passes when the seller delivers the document; or 
(b) ifthe goods are’at the time of contracting already identified and no documents are to be 
delivered, title passes at the time and place of contracting; and 
(4). a rejection or other refusal by the buyer to receive or retain the goods, whether or not justi- 
fied, or a justified revocation of acceptance revests title to the goods in the seller. Such revesting 


occurs by operation of law and is not a "sale". 


History: 1953 Comp., § 50A-2-401, enacted by Laws 
1961, ch. 96, § 2-401; 2005, ch. 144, § 30. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced. with permission of hs PEB for the UCC, All 
rights reserved. 

Prior uniform statutory provision, — See generally, Sec- 
tions 17, 18, 19 and 20, Uniform Sales Act. 

Purposes. — To make it clear that: 

1. This article deals with the issues between seller 
and buyer in terms of step by step performance or non- 
performance under the contract for sale and not in terms 
of whether or not "title" to the goods has passed. That the 
rules of this. section in no way alter the rights of either 
the buyer, seller or third parties declared elsewhere in the 
article is made clear by the preamble of this section. This 
section, however, in no way intends to indicate which line 
of interpretation should be followed in cases where the 
applicability of "public" regulation depends upon a "sale" 
or upon location of "title" without further definition. The 
basic policy of this article that known purpose and rea- 
son should govern interpretation cannot extend. beyond 
the scope of its own provisions. It is therefore necessary 
to state what a "sale" is and when title passes under this 
article in case the courts deem any public regulation to 
incorporate the defined term of the. "private" law. 

2. "Future" goods cannot be the subject. of a present 
sale. Before title can pass the goods must be identified in 
the manner set forth in Section 2-501. The parties, how- 
ever, have full liberty to arrange by specific terms for the 
passing of title to goods which are existing. 

3. The "special property" of the buyer in goods iden- 
tified to the contract is excluded from the definition of 
"security interest"; its incidents are defined in provisions 
of this article such as those on the rights of the seller's 


creditors, on good faith purchase, on the buyer's right to 
goods on the seller's insolvency and on the buyer's right to 
specific performance or replevin. 

4. The factual situations in subsections (2) and :(8) 
upon which passage of title turn actually base the test 


.upon the time when the seller has finally committed him- 


self in regard to specific goods. Thus in a "shipment" con- 
tract he commits himself by the act of making the ship- 
ment.': If shipment’ is not contemplated subsection (3) 
turns on the seller's final commitment, i.e. the delivery of 
documents or the making of the contract. As to delivery of 
an electronic document of title, see definition of delivery 
in Article 1, Section 1-201 [55-1-201 NMSA 1978]. This 
Article does not state a rule as to the place of title passage 
as to goods covered by an electronic document of title. 

Cross references, — 

Point 2: Sections 2-102, 2-501 and 2-502: 

Point 3: Sections 1-201, 2-402, 2-403, 2-502 and 2-716. 

‘Definitional cross references. _ 

"Agreement". Section 1-201. 

"Bill of:lading", Section 1-201. 

"Buyer", Section 2-103. 

"Contract". Section 1-201. 

"Contract for sale". Section 2-106. 

"Delivery". Section 1-201. 

"Document of title", Section 1-201. 

"Good faith". Section 2-103. 

"Goods". Section 2-105. 

"Party". Section 1-201. 

"Purchaser". Section 1-201. 

"Receipt" of goods. Section 2-103. 

"Remedy", Section 1-201. 

"Rights", Section 1-201. 

"Sale". Section 2-106. 

"Security interest". Section 1-201. 

"Seller". Section 2-103. 

"Send". Section 1-201. 
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. ANNOTATIONS Rule that title passes on delivery to carrier as appli- 

The 2005 amendment, effective January 1, 2006, mod- » ' ey ete Jpmantsin -pophaden toe, gevereh penchagers46 
ified Subsection (3)(a) to provide that if the seller is to de- Delivery to carrier of quantity of goods greater than 
liver a tangible document of title, title passes at the time that called for by contract as passing title, 38 A.L.R. 1544. 
when and the place where the seller delivers the docu- Effect of provision making acceptance of goods. condi- 
ment and if the seller is to deliver an electronic document ‘tional on approval by third person, as affecting passing of 
of title, title passes when the seller delivers the document. | title, 46 A.L.R. 869. 

_ Question of ownership of automobile in suit on Passing of title to goods by acceptance of draft for pur- 
insurance policy is for jury, where alleged owner was —_chage price, with warehouse receipt attached, or by trans- 
part-time salesman for an automobile dealer under an ar- fer of draft with receipt, 65 A.L.R. 1116. 

rangement whereby salesman was to sell the car or keep Time and place of passage of title to goods shipped un- 
it himself, paying off the balance. Knotts vu, Safeco Ins. Co, der bill of lading, with draft attached, consigning them to 
of Am., 1967-NMSC-213, 78 N.M., 395, 432 P.2d 106. shipper's order, 60 A.L.R. 677. 

Title revests on refusal of conditional tender. — Validity as to creditors of the buyer or consignee of res- 
Bankrupt, when it refused to accept the tender of crude ervation of title to goods delivered under implied or ex- 
oil from seller conditioned upon payment by bankrupt of press authority to resell, 63 A.L.R. 356. 
seller's common carrier lien, caused thereby title to the oil Accession to property which is the subject of a condi- 
to revest in the oil producing sellers. Amoco Pipeline Co, tional sale or chattel mortgage, 68 A.L.R. 1242. 

v. Admiral Crude Oil Corp., 490 ¥.2d'114 (10th Cir. 1974). Necessity and sufficiency of appropriation to pass title 
Law reviews. — For article, ‘Special Property Under on sale of corporate stock or securities, 78 A.L.R. 1019.: 
the Uniform Commercial Code: A New Concept in Sales, Applicability of protective provisions of Uniform Condi- 
see 4 Nat, Resources J. 98 (1964). tional Sales Act or similar statutes where there has been 

For article, "Buyers and Sellers of Goods in Bank- a novation of the contract, 83 A.L.R. 998. 
ruptcy,” see 1 NM, L. Rev. 436 (1971). ' FO.B. provision in sale contract as affecting time or 

Am. Jur. 2d, A.L.R. and C.J.8. references. — 15A place of passing of title, 101 A.L.R. 292, 
Am. Jur. 2d Commercial Code § 7; 67 Am. Jur. 2d Sales §§ Right of seller of fixtures retaining title thereto or lien 
387 to 464; 68A Am. Jur. 2d Secured Transactions §§ 18, thereon, as against purchasers or encumbrancers of the 
226 .¢t seq. realty, 111 A.L.R. 362, 141 A.L.R. 1283. 

Receipt of partial payment or commercial paper for pur- Passing title to personal property under contract cover- 

chase price for goods as terminating vendor's right of stop- ing real and personal property, 117 A.L.R. 395. 
page in transitu, 7 A.L.R. 1412, Valuables secreted in articles sold, 4 A.L.R.2d 318. 
.. Dishonor. of draft or check for purchase price on a cash Measures of damages in action for ‘biearhrot warranty 
sale as affecting seller's rights in respect of property or its of title to personal property under U.C.C, § 2-714, 94 
proceeds, 31 A.L.R. 578, 54 A.L.R. 526, AL.R.3d 583. , 

Failure to ship by carrier designated by buyer as affect- TTA C.J.S, Sales § 214 et seq. 


ing passing of title, 31 A.L.R, 955. 


55-2-402. Rights of seller's creditors against sold goods. 


(1) Except as provided in Subsections (2) and (3), rights of unsecured creditors of the seller 
with respect to goods which have been identified to a contract for sale are subject to the buyer's 
rights to recover the goods under this article (Sections 2-502 [55-2-502 NMSA 1978] and 2-716 
[55-2-716 NMSA 1978)). 

(2) Acreditor of the seller may treat a sale or an identification of woods to a contract for sale 
as void if as against him a retention of possession by the seller is fraudulent under any rule of 
law of the state where the goods are situated, except that retention of possession in good faith and 
current course of trade by a merchant-seller for a miner reasonable time after a sale or 
identification is not fraudulent. 

(3) Nothing in this article shall be deemed to impair the rights of creditors of the seller: 

(a) under the provisions of the article on secured transactions (Article 9); or 

(b) where identification to the contract or delivery is;made not in current course of trade but 
in satisfaction of or as security for a pre-existing claim for money, security or the like and is made 
under circumstances which under any rule of law of the’state where the goods are situated would 
apart from this article constitute the transaction a fraudulent transfer or voidable preference. 


History: 1953 Comp., § 50A-2-402, enacted by Laws Changes. — Rephrased. 
1961, ch. 96, § 2-402. Purposes of changes and new matter. — To avoid eres 
sion on ordinary i issues between current sellers and buy- 


OFFICIAL COMMENTS ers and issues in the field of preference and hindrance by 

UCC Official Comments © by ALI & the NCCUSL. Re- making it clear that: 
produced with permission of the PEB for the UCC. All 1, Local law on questions of hindrance of creditors 
rights reserved. by the seller's retention of possession of the goods are 
Prior uniform statutory provision. — Sihaackion (2) outside the scope of this article, but retention of pos- 
- Section 26, Uniform Sales Act; Subsections (1) and (3) session in the current course of trade is legitimate. 
- none. Transactions which fall within the law's policy against 
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improper preferences are reserved from the protection "Sale". Section 2-106. 
of this article. . "Seller". Section 2-103. 
2. The retention of possession of the goods by a mer- if 
chant seller for a commercially reasonable time after a ANNOTATIONS 
sale or identification in current course is exempted from Law treviews, <= For articles "Attachment in New Mex: 
attack as fraudulent. Similarly, the provisions of Subsec- ico Pare deo Nat Hebouiees J. 303 (1961) 
tion (3) have no application to identification or delivery Foralicie "Atthchinent in New Maxico “Part IPsee'o 
made in the current course of trade, as measured against Nat. Resourtes'I 75 (1962), j 
general commercial understanding of what a "current" For article, "Special Property Under the Uniform Com- 
transaction 1s. mercial Code: A New Concept in Sales," see 4 Nat. Re- 
Definitional cross references, — sources J, 98 (1964), 
"Contract for sale”. Section 2-106. For article, "Buyers and Sellers of Goods in Bank- 
"Creditor". Section 1-201. , ruptcy," see’l N.M. L. Rev. 485 (1971), 
"Good faith". Section 2-103. . Am, Jur, 2d, A.L.R. and C.J.S. references. — 15A 
"Goods". Section 2-105. Am, Jur. 2d Commercial Code § 69; 78 Am, Jur. 2d Ware- 
Merchant". Section 2-104. houses 8§ 74, 81, 108, 224. 


"Money". Section 1-201. ’ 
"Reasonable time! Sectidd 4-204, aed eats veaege Conveyances § 212; 77A C.J.S. 


"Rights", Section 1-201. 


55-2-403. Power to transfer; good faith purchase of goods; "entrusting". 


(1) .A purchaser of goods acquires all title which his transferor had or had power to transfer 
except that a purchaser of a limited interest acquires rights only to the extent of the interest pur- 
chased, A person with voidable title has power to transfer a good title to a good faith purchaser 
for value. When goods have been delivered under a transaction of purchase the purchaser has such 
power even though: 

(a) the transferor was deceived as to the identity of the purchaser, or 

(b) the delivery was in exchange for a check which is later dishonored, or 

(c) it was agreed that the transaction was to be a "cash sale", or 

(d) the delivery was procured through fraud punishable as larcenous under the criminal 
law. 

(2) Any entrusting of possession of goods to a merchant who deals in goods of that kind gives 
him power to transfer all rights of the entruster to a buyer in ordinary course of business. 

(3) "Entrusting" includes any delivery and any acquiescence in retention of possession regard- 
less of any condition expressed between the parties to the delivery or acquiescence and regardless 
of whether the procurement of the entrusting or the possessor's disposition of the goods have been 
such as to be larcenous under the criminal law. 

(4) The rights of other purchasers of goods and of lien creditors are governed by the articles on 
Secured Transactions (Article 9) and Documents of Title (Article 7). 


History: 1953 Comp., § 50A-2-403, enacted by Laws transactions wherever appropriate joins with the present 
1961, ch. 96, § 2-403; 1992, ch. 114, § 6, section to continue unimpaired all rights acquired under 
the law of agency or of apparent agency or ownership or 


OFFICIAL COMMENTS other estoppel, whether based on statutory provisions or 
UCC Official Comments © by ALI & the NCCUSL. Re- on case law principles. The section also leaves unimpaired 
produced with permission of the PEB for the UCC. All the powers given to selling factors under the earlier fac- 


tors acts. In addition Subsection (1) provides specifically 


ight d. 
RN gh FG for the protection of the good faith purchaser for value in 


Prior uniform statutory provision. — Sections 20(4), 23, 


24 and 25, Uniform Sales Act; Section 9, especially 9(2), a number of specific situations which have been trouble- 
Uniform Trust Receipts Act; Section 9, Uniform Condi- some under prior law. 
Hohali@alawes ck! On the other hand, the contract of purchase is of course 


limited by its own terms as in a case of pledge for a lim- 
ited amount or of sale of a fractional interest in goods. 

2. The many particular situations in which a buyer in 
ordinary course of business from a dealer has been pro- 
tected against reservation of property or other hidden 
interest are gathered by subsections (2)-(4) into a single 
principle protecting persons who buy in ordinary course 
out of inventory. Consignors have no reason to complain, 
nor have lenders who hold a security interest in the inven- 
tory, since the very purpose of goods in inventory is to be 
turned into cash by sale. 

The principle is extended in subsection (3) to fit with 
the abolition of the old law of "cash sale" by subsection (1) 


Changes. — Consolidated and rewritten. 

Purposes of changes. — To gather together a series of 
prior uniform statutory provisions and the case law there- 
under and to state a unified and simplified policy on good 
faith purchase of goods. 

1. The basic policy of our law allowing transfer of such 
title as the transferor has is generally continued and ex- 
panded under Subsection (1). In this respect the provi- - 
sions of the section are applicable to a person taking by 
any form of "purchase" as defined by this act. Moreover 
the policy of this act expressly providing for the applica- 
tion of supplementary general principles of law to sales 
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(c). It is also freed from any technicalities depending on 
the extended law of larceny; such extension of the concept 
of theft to include trick, particular types of fraud, and the 
like is for the purpose of helping conviction of the offender; 
it has no proper application to the long-standing policy of 
civil protection of buyers from persons guilty of such trick 
or fraud. Finally, the policy is extended, in the interest of 
simplicity and sense, to any entrusting by a bailor; this 
is in consonance with the explicit provisions of Section 7- 
205 [55-7-205 NMSA 1978] on the powers of a warehouse 
who is also in the business of buying and selling fungible 
goods of the kind he stores. As to entrusting by a secured 
party, subsection (2) is limited by the more specific provi- 
sions of Section 9-320 [55-9-320 NMSA 1978], which deny 
protection to a person buying farm products from a person 
engaged in farming operations. . 

3. The definition of "buyer in ordinary course of busi- 
ness" (Section 1-201) is effective here and preserves the es- 
sence of the healthy limitations engrafted by the case law 
on the older statutes. The older loose concept of good faith 
and wide definition of value combined to create apparent 
good faith purchasers in many situations in which the re- 
sult outraged common sense; the court's solution was to 
protect the original title especially by use of "cash sale" 
or of overtechnical construction of the enabling clauses of 
the statutes. But such rulings then turned into limitations 
on the proper protection of buyers in the ordinary market, 
Section 1-201(9) cuts down the category of buyer in ordi- 
nary course in such fashion as to take care of the results 
of the cases, but with no price either in confusion or in 
injustice to proper dealings in the normal market. 

4, Except as provided in Subsection (1), the rights of 
purchasers other than buyers in ordinary course are left 
to the articles on secured transactions, documents of title, 
and bulk sales. 

Cross references, — 

Point 1: Sections 1-103 and 1-201. 

Point 2: Sections 1-201, 2-402, 7-205 and 9-3807(1). 

Points 8 and 4; Sections 1-102, 1-201, 2-104, 2-707 and 
Articles 6,7 and 9, 

Definitional cross references. — 

"Buyer in ordinary course of business". Section 1-201. 

"Good faith". Sections 1-201 and 2-103. 

"Goods". Section 2-105. 

"Person". Section 1-201. 

"Purchaser". Section 1-201, 

"Signed". Section 1-201. 

"Term". Section 1-201. 

"Value". Section 1-201. 


ANNOTATIONS 


' The 1992 amendment, effective July 1, 1992, deleted a 
reference to the article on bulk transfers in Subsection (4). 

Status of "bona fide purchaser" does not automati- 
cally pass. — After property has passed into the hands 
of a bona fide purchaser, every subsequent purchaser does 
not automatically stand in the shoes of such a bona fide 
purchaser, irrespective of the subpurchaser's notice of any 
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other claimed interests in the property. Hunick v. Orona, 
1983-NMSC-009, 99 N.M. 306, 657 P.2d 633, 

The significance of being a buyer in the ordinary 
course of business is the acquisition of goods free of any 
outstanding claims from those who may be the true own- 
ers. Therefore, a buyer in the ordinary course of business 
is a privileged status that is conferred upon a purchaser, 
even against the true owners, if he meets the require- 
ments of Subsections (9) and (19) of Section 55-1-201 
NMSA 1978. Hunick v. Orona, 1983-NMSC-009, 99 N.M. 
306, 657 P.2d 633. 

Statute is not intended as cure for false misrepre- 
sentation or breach of warranty of title and does not 
preclude buyers of automobiles from repudiating trans- 
action on the ground of used car dealer's material mis- 
representation and breach of warranty. State v. DeBaca, 
1971-NMCA-092, 82 N.M. 727, 487 P.2d 155. 

Power to transfer upheld. — Upon delivery of cattle 
pursuant to seller's agreement with buyer, buyer had the 
power to transfer good title to a good faith purchaser for 
value, notwithstanding seller's contention that the cattle 
had been shipped to buyer under a title-retention con- 
tract. O'Brien v. Chandler, 1988-NMSC-094, 107 N.M. 
797, 765 P.2d 1165. 

Law reviews. — For article, "Special Property Under 
the Uniform Commercial Code: A New Concept in Sales," 
see 4 Nat. Resources J. 98 (1964), 

For article, "Buyers and Sellers of Goods in Bank- 
ruptcy," see 1 N.M. L. Rev. 435 (1971). 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 15A 
Am. Jur, 2d CR ES Code §§ 67 to 69; 68A Am. Jur, 2d 
Secured Transactions § 117 et seq.; 788. 

Right of purchaser of stolen bonds, 1 A.L.R. 717, 85 
A.L.R. 357, 102 A.L:R. 28. 

Delivery of key as satisfying condition of immediate 
delivery and actual or continued change of possession to 
uphold sale of personal property against subsequent pur- 
chaser or third persons generally, 56 A.L.R. 518. 

Right. of purchaser from agent or dealer in possession of 
article for purpose of demonstration or solicitation, with- 
out actual authority to sell, 57 A.L.R. 393. 

Right of purchaser from party to conditional sale as 
affected by actual or apparent authority in party to sell 
property, 88 A.L.R. 109. 

Estoppel of owner of tangible personal property who 
permits another. to have possession of evidences of title, 
endorsed in blank, or otherwise showing ownership in pos- 
sessor, to deny latter's authority to sell, mortgage, pledge 
or otherwise deal with, the property, 151 A.L.R. 690. 

Relative rights as between purchase of:chattel from one 
who had previously bought it with stolen money, and vic- 
tim of the theft, 62 A.L.R.2d 537, 

Measures of damages in action for breach of warranty 
of title to personal property under U.C.C. § 2-714, 94 
A.L.R.3d 583. 

Sales: what is "entrusting" goods to merchant dealer 
under UCC § 2-403, 59 A.L.R.4th 567. 

31 C.J.S. Estoppel §§ 118, 119; 77A C.J.S, Sales § 230 
et seq. 


| PART 5 
PERFORMANCE 


55-2-501. Insurable interest in goods; manner of identification of goods. 


(1) The buyer obtains a special property and an insurable interest in goods by identification of 
existing goods as goods to which the contract refers even though the goods so identified are non- 
conforming and he has an option to return or reject them. Such identification can be made at any 
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time and in any manner explicitly agreed to by the parties. In the absence of explicit agreement 
identification occurs: . 

(a) when the contract is made if it is for the sale of goods already existing and identified; 

(b) if the contract is for the sale of future goods other than those described in Paragraph 
(c), when goods are shipped, marked or otherwise designated by the seller as goods to which the 
contract refers;. 

(c) when the crops are planted or otherwise become growing crops or the young are con- 
ceived if the contract is for the sale of unborn young to be born within twelve months after con- 
tracting or for the sale of crops to be harvested within twelve months or the next normal harvest 
season after contracting whichever is longer. 

(2) The seller retains an insurable interest in goods so long as title to or any security iiteg! 
est in the goods remains in him and where the identification is by the seller alone he may, until 
default or insolvency or notification to the buyer that the identification is final, substitute other 
goods for those identified. 

(3) Nothing in this section i palin any insurable interest recognized under any other statute 
or rule of law. 


History: 1953 Comp., § 50A-2-501, enacted by Laws goods and all of his remedies remain dependent upon his 
1961, ch. 96, § 2-501. not defaulting under the contract. 
5. Undivided shares in an identified fungible bulk, 


OFFICIAL COMMENTS such as grain in an elevator or oil in a storage tank, can be 
UCC Official Comments © by ALI & the NCCUSL. Re- sold, The mere making of the contract with reference to an 
produced with permission of the PEB for the UCC. All undivided share in an identified fungible bulk is enough 


rights reserved. under Subsection (a) to effect an identification if there is 
Prior uniform statutory provision. — See Sections 17 no explicit agreement otherwise. The seller's duty, how- 
and 19. Uniform Sales Act. ever, to segregate and deliver according to the contract is 
Purposes. fe not affected by such an identification but is controlled by 


1. The present section deals with the manner of identi- other provisions of this article. 

fying goods to the contract so that an insurable interest in 6. Identification of crops under Paragraph (c) is made 

the buyer and the rights set forth in the next section will upon planting only if they are to be harvested within 

accrue. Generally speaking, identification may be made in the year or within the next normal harvest season. The 

any manner "explicitly agreed to" by the parties. The rules phrase "next normal harvest season. fairly includes nurs- 

of Paragraphs (a), (b) and (c) apply only in the absence of ery stock raised for normally quick "harvest," but plainly 

such "explicit agreement". excludes a ‘timber crop to which the concept of a harvest 
2. In the ordinary case identification of particular ex- season" is inapplicable. 

isting goods as goods to which the contract refers is unam- Paragraph (c) is also applicable to a crop of wool or the 

biguous and may occur in one of many ways. It is possible, young of animals to be born within twelve months after 

however, for the identification to be tentative or contin- contracting, The product of a lumbering, mining or fishing 

gent. In view of the limited effect given to identification operation, though seasonal, is not within the the concept 

by this article, the general policy is to resolve all doubts in of "growing". Identification under a contract for all or part 

favor of identification. of the output of such an operation can be effected early in 
3. The provision of this section as to "explicit agree- the operation. 

ment" clarifies the present confusion in the law of sales Cross references. — 

which has arisen from the fact that under prior uniform Point 1: Section 2-502. 

legislation all rules of presumption with reference to the Point 4; Sections 2-509, 2-510 and 2-703. 

passing of title or to appropriation (which in turn de- Point 5: Sections 2-105, 2-308, 2-503 and 2-509. 

pended upon identification) were regarded as subject to Point 6; Sections 2-105(1), 2-107(1) and 2-402. 

the contrary intention of the parties or of the party ap- Definitional cross references. — 

propriating. Such uncertainty is reduced to a minimum ‘Agreement . Section 1-201, 

under this section by requiring "explicit agreement" of the ‘Contr act’. Section 1-201. 

parties before the rules of Paragraphs (a), (b) and (c) are ‘Contr act for sale - Section 2-106. 

displaced - as they would be by a term giving the buyer ‘Future goods", Section 2-105. 

power to select the goods. An "explicit" agreement, how- ‘Goods - Section 2-105. 

ever, need not necessarily be found in the terms used in "Notification". Section 1-201. 

the particular transaction. Thus, where a usage of the ‘Party . Section 1-201. 

trade has previously been made explicit by reduction to Sale . Section 2-106. 

a standard set of "rules and regulations" currently incor- Secur ity interest - Section 1-201. 

porated by reference into the contracts of the parties, a Seller", Section 2-103. 


relevant provision of those "rules and regulations" is "ex- ANNOTATIONS 
plicit" within the meaning of this section. 

4. In view of the limited function of identification Question of ownership of automobile in suit on 
there is no requirement in this section that the goods be in insurance policy is for jury, where alleged owner was 
deliverable state or that all of the seller's duties with re- a part-time salesman for an automobile dealer under an 
spect to the processing of the goods be completed in order arrangement whereby salesman was to sell the car or 
that identification occur. For example, despite identifica- keep it himself, paying off the balance. Knotts v. Safeco 
tion the risk of loss remains on the seller under the risk Ins. Co. of Am., 1967-NMSC-218, 78 N.M. 395, 432 P.2d 
of loss provisions until completion of his duties as to the 106. 
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Law reviews. — For article, "Special Property Under 
the Uniform Commercial Code: A New Concept in Sales," 
see 4 Nat. Resources J. 98 (1964). 


For article, "Buyers and Sellers of Goods in Bank- 


ruptcy," see 1 N.M. L. Rev, 485 (1971). 

Am. Jur. 2d, A.L.R. and C.J.S, references. su BY, 
Am. Jur, 2d Sales 8§ 503 to 689; 68A Am. Jur. 2d Secured 
Transactions § 42, 

Vendee or vendor under executory contract as, having 
exclusive ownership or interest, within the meaning of 
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condition in insurance policy requiring interest of insured 
to be that of "unconditional and sole ownership," or the 
like, 60 A.L.R. 11. 

Insurable interest of buyer of automobile, 58 A.L.R.2d 
1351. 

Right of vendor and purchaser inter se in respect of pro- 
ceeds of insurance, 64 A.L.R:2d 1402. 

What constitutes theft within automobile theft insur- 
ance policy, 67 A.L.R.4th-82. 

44 C.J.S, Insurance § 218 et seq. 


55-2-502. Buyer's right to goods on seller's repudiation, failure to 


deliver or insolvency. 


(1) Subject to Subsections (2) and (8) of this section and even though the goods have:not been 
shipped, a buyer who has paid a part or all of the price of goods in which he has a special property 
under the provisions of the immediately preceding section may on making and keeping good a 
tender of any unpaid portion of their price recover them from the seller if: 

(a) in the case of goods bought for personal, family or household purposes, the seller repu- 
diates or fails to deliver as required by the contract; or 
(b) in all cases, the seller becomes insolvent within ten days after Pea of the first in- 


stallment on their price. 


(2) The buyer's right to recover goods pursuant to Paragraph (a) of Subsection (1) of this sec- 
tion vests upon acquisition of a special property even if the seller has not then repudiated or failed 


to deliver. 


(3) Ifthe identification creating his special property has been made by the buyer he acquires 
the right to recover the goods only if they conform to the contract for sale. 


History: 1953 Comp., § 50A-2-502, enacted by Laws 
1961, ch. 96, § 2-502; 2001, ch. 189, § 181. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of ad PEB for the UCC. All 
rights reserved. 

Prior uniform statutory provision. — Compare Sec- 
tions 17, 18 and 19, Uniform Sales Act. 

Purposes. — 

1.. This section gives an additional right to the buyer 
as a result of identification of the goods to the contract in 
the manner provided in Section 2-501. The buyer is given a 
right to the goods on the seller's insolvency occurring within 
10 days after he receives the first installment on their price. 

2. The question of whether the buyer also acquires a 
security interest in identified goods and has rights to the 
goods when insolvency takes place after the ten-day period 
provided in this section depends upon compliance with the 
provisions of the article on secured transactions (Article 9). 

3. Subsection (2) is included to preclude the possibil- 
ity of unjust enrichment which exists if the buyer were 
permitted to recover goods even though they were greatly 
superior in quality or quantity to that called for by the 
contract for sale. 

Cross references. — 

Point 1: Sections 1-201 and 2-702. 


Point 2; Article 9, 

Definitional cross references, — 
"Buyer". Section 2-103. 
"Conform". Section 2-106. 
"Contract for sale", Section 2-106. 
"Goods". Section 2-105. 
"Insolvent". Section 1-201. 
"Right". Section 1-201, 

"Seller". Section 2-108. 


ANNOTATIONS 


The 2001 amendment, effective July 1, 2001, inserted 
"repudiation, failure to deliver or" in the section heading; 
in Paragraph (1), substituted "Subsections (2) and (3) of 
this section" for "Subsection (2)" added Paragraph (a) and 
the Paragraph (b).designation, inserted "in all cases" at the 
beginning of Paragraph (b); added Paragraph (2); and re- 
designated former Paragraph (2) as present Paragraph (3), 

Law reviews. — For article, "Special Property Under 
the Uniform Commercial Code: A New Concept in Sales," 
see 4 Nat. Resources J. 98 (1964). 

For. article, "Buyers and Sellers of Goods in Bank- 
ruptcy," see 1 N.M. L. Rev, 435 (1971). 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 68A 
Am, Jur. 2d Secured Transactions § 42. 

77A CJ.S, Sales § 214 et seq, 


55-2-503. Manner of seller's tender of delivery. 


(1) Tender of delivery requires that the seller put and hold conforming goods at the buyer's 
disposition and give the buyer any notification reasonably necessary to enable the buyer to take 
delivery. The manner, time and place for tender are determined by the agreement and this article, 
and in particular: 
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(a) tender must be at a reasonable hour, and if itis of goods they must be kept available for 
the period reasonably necessary to enable the buyer to take possession; but 

(b) unless otherwise agreed the buyer must furnish facilities reasonably suited to the re- 
ceipt of the goods. 

(2) Where the case is within Séctibn 55-2-504 NMSA 1978 reeperdine shipment tender requires 
that the seller comply with its provisions. 

(3) Where the seller is required to deliver at a particular deatinati¢n tender requires that the 
seller comply with Subsection (1) of this section and also in any appropriate case tender docu- 
ments as described in Subsections (4) and (5) of this section. 

(4) Where goods are in the possession of the bailee and are to be delivered without being moved: 

(a) tender requires that the seller either tender a negotiable document of title covering 
such goods or procure acknowledgement of the bailee of the buyer's right to possexsion of the 
goods; but 

(b) tender to this buyer of a nonnegotiable document of title or of a record mnaveing the 
bailee to deliver is sufficient tender unless the buyer seasonably objects, and except as otherwise 
provided in Chapter 55, Article 9 NMSA 1978, receipt by the bailee of notification of the buyer's 
rights fixes those rights as against the bailee and all third persons; but risk of loss of the goods and 
of any failure by the bailee to honor the nonnegotiable document of title or to obey the direction 
remains on the seller until the buyer has had a reasonable time to present the document or direc- 
tion, and a refusal by the bailee to honor the document or to obey the direction defeats the tender. 

(5) Where the contract requires the seller to deliver documents: 

(a) the seller must tender all such documents in correct form, except as provided in this 
article with respect to bills of lading in a set (Subsection (2) of Section 55-2-323 NMSA 1978); and 

(b) tender through customary banking channels is sufficient and dishonor of a draft ac- 
companying or associated with the documents constitutes nonacceptance or rejection. 


History: 1953 Comp., § 50A-2-503, enacted by Laws and receipts are customary is governed by Section 1-205. 
1961, ch. 96, § 2-503; 2005, ch. 144, § 31. Subsection (1) of the present section proceeds to set forth 
é BS two primary requirements of tender: first, that the seller 


OFFICIAL COMMENTS "put and hold conforming goods at the buyer's disposition" 
UCC Official Comments © by ALI & the NCCUSL. Re- and, second, that he "give the buyer any notice reasonably 

’ ® tt 

produced with permission of the PEB for the UCC, All — — RECessaty to enable him to take delivery. 
rights reserved. Tn cases in which payment is due and demanded upon 
Prior uniform statutory provision. — See Sections 11, delivery the "buyer's disposition" is qualified by the sell- 
19, 20, 43(3) and (4), 46 and 51, Uniform Sales Act. er's right to retain control of the goods until payment by 
Changes. — The general policy nite ban aneimaa se the provision of this article on delivery on condition. How- 
continued and supplemented but Subsection (3) changes ever, where the seller is demanding payment on delivery 
the rule of prior Section 19(5) as to what constitutes a he must first allow the buyer to inspect the goods in or- 
"destination" ‘contract and Subsection (4) incorporates a der to avoid impairing his tender unless the contract for 
minor correction as to tender of delivery of goods in the sale is on C.LF,, C.0.D., cash against documents or similar 
possession of a bailee. terms negating the privilege of inspection before payment, 
Purposes of changes. — In the case of contracts involving documents the seller 


1. The major general rules governing the manner of can "put and hold conforming goods at the buyer's disposi- 
proper or due tender of delivery are gathered in this sec- tion" under Subsection (1) by tendering documents which 
tion. The term."tender" is used in this Article in two dif- give the buyer complete control of the goods under the 
ferent senses, In one sense it refers to "due tender" which provisions of Article 7 on due fs eqtiatuion, 4 fth 
contemplates an offer coupled with a present ability to 3. “Under Paragraph (a) of ‘Subsection (1) usage of the 
fulfill all the conditions resting on the tendering party trade and the circumstances of the particular case deter- 
and must be followed by actual performance if the other mine what is a reasonable hour for tender and what con- 
party shows himself ready to proceed. Unless the context stitutes a reasonable period of holding the goods available. 
unmistakably indicates otherwise this is the meaning’ 4, The buyer must furnish reasonable facilities for the 
of "tender" in this Article and the occasional addition of receipt of the goods tendered by the seller under Subsec- 
the word "due" is only for clarity and emphasis, At other tion (1), Paragraph (b). This obligation of the buyer is no 
times it is used to refer to an offer of goods or documents part of the seller's ee g shibuaeti B\CuKEDIS). thee i 
under a contract as if in fulfillment of its conditions even 5. For the purposes of Subsections (2) and (3) there is 
though there is a defect'when measured against the con- omitted from this article the rule under prior uniform legis- 
tract obligation. Used in either sense, however, "tender" lation that a term requiring the seller to pay the freight or 
connotes such performance by the tendering party as puts cost of transportation to ve aviGhe pha bean Ser ee 
the other party in default if he fails to proceed in some ment by the seller to deliver to the buyer or at an agree 
manner. These concepts of tender would apply to tender destination. This omission is with the specific intention of 
of either, tangible or electronic documents of title. negating the rule, for under this article the shipment con- 

ye Sine sation general duty to tender and deliver is tract is regarded as the normal one and the "destination" 
laid down in Section 2-301 and more particularly in Sec- contract as the variant type. The seller is not obligated to 
tion 2-507. The seller's right to a receipt if he demands one deliver at a named destination and bear the concurrent 
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risk of loss until arrival, unless he has specifically agreed 
so to deliver or the commercial understanding of the terms 
used by the parties contemplates such delivery. 

6. Paragraph (a) of Subsection (4) continues the rule 
of the prior uniform legislation as to acknowledgment by 
the bailee, Paragraph (b) of Subsection (4) adopts the rule 
that between the buyer and the seller the risk of loss re- 
mains on the seller during a period reasonable for secur- 


ing acknowledgment of the transfer from the bailee, while 


as against all other parties the buyer's rights are fixed as 
of the time the bailee receives notice of the transfer. 

7. Under subsection (5) documents are never "required" 
except where there is an express contract term or it is 
plainly implicit in the peculiar circumstances of the case or 
in a usage of trade. Documents may, of course, be "autho- 
rized" although not required, but'such cases are not within 
the scope of this subsection. When documents are required, 
there are three main requirements of this subsection: (1) 
"All": each required document is essential to a proper ten- 
der; (2) "Such": the documents must be the ones actually 
required by the contract in terms of source and substance; 
(3)."Correct form": All documents must be in correct form. 
These requirements apply to both tangible and electronic 
documents of title. When 'tender is made through custom- 
ary banking channels, a draft may accompany or be as- 
sociated with a document of title. The language has been 
broadened to allow for drafts to be associated with an elec- 
tronic document of title. Compare Section 2-104(2) [55-2- 
104 NMSA 1978] definition of financing agency. 

When a prescribed document cannot be procured, a 
question of fact arises under the provision of this Article 
on substituted performance as to whether the agreed 
manner of delivery is actually commercially impracticable 
and whether the substitute is commercially reasonable. 

Cross references. — 

Point 2: Sections 1-205, 2-301, 2-310, 2-507 and 2-513 
and Article 7. 

Point 5: Sections 2-308, 2-310 and 2-509. 

Point 7: Section 2-614(1). 

Specific matters involving tender are covered in many 
additional sections of this article. See Sections 1-205, 2- 
301, 2-306 to 2-319, 2-321(3), 2-504, 2-507(2), 2-511(1), 2- 
513, 2-612 and 2-614. 

Definitional cross references. — 

"Agreement". Section 1-201. 

"Bill of lading". Section 1-201. 

"Buyer". Section 2-103, 


55-2-504. Shipment by seller. 
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"Conforming". Section 2-106. 
"Contract". Section 1-201, 
"Delivery". Section 1-201. 
"Dishonor". Section 3-508. 
"Document of title". Section 1-201, 
"Draft". Section 3-104. 

"Goods", Section 2-105. 
"Notification". Section 1-201. 
"Reasonable time". Section 1-204. 
"Receipt" of goods. Section 2-103. 
"Rights". Section 1-201. 
"Seasonably". Section 1-204. 
"Seller", Section 2-103. 

"Written", Section 1-201. 


ANN OTATIONS 


The 2005 amendment, effective January 1, 2006, pro- 
vided in Subsection (4)(b) that tender to the buyer of a 
record directing the bailee to deliver the goods is sufficient 
tender and that except as otherwise provided in Chap- 
ter 55, Article 9 NMSA 1978, receipt by the bailee of noti- 
fication of the buyer's rights fixes those rights. 

Am, Jur. 2d, A.L.R. and C.J.S. references. — Right 
of seller as condition of delivery to insist on payment or 
resort to means not provided by contract to assure sia 
ment, 44 A.L.R. 443. 

Insolvency of buyer as justifying seller on credit in re- 
fusing to deliver except for cash, 117 A.L.R. 1125. 

Duty of seller to tender delivery where buyer has not 
exercised his option under contract to require shipment 
before time specified, 119 A.L.R. 1495, 

May delivery which will support gift be predicated upon 
deposit in mail, filing of telegram or delivery to carrier, 
126 A.L.R. 924. 

Presumption and burden of proof as. to consignee's title 
to or interest in respect of goods. comprising shipment, in 
consignee's action against carrier for loss, damage, delay, 
nondelivery or conversion, 135 A.L.R. 456. 

What amounts to acknowledgment by third person that 
he holds goods on buyer's behalf within statutory provi- 
sion respecting delivery when goods are in possession of 
third person, 4 A.L.R.2d 213. 

Delay in delivery placing goods at the risk of the party 
at fault under § 22(b) of Uniform Sales Act, 38 A.L.R.2d 
658. 

77A C.J.S. Sales § 157 et seq. 


Where the seller is required or authorized to send the goods to the buyer and the contract does 
not require him to deliver them at a particular destination, then unless otherwise agreed he must: 
(a) .put the goods in the possession of such a carrier and make such a contract for their trans- 
portation as may be reasonable having regard to the mature of the goods and other circumstances 


of the case; and 


(b) obtain and promptly deliver or tender in due form any document necessary to enable the 
buyer to obtain possession of the goods or otherwise required by the agreement or by usage of 


trade; and 


(c) promptly notify the buyer of the shipment. 


Failure to notify the buyer under Paragraph (c) or to make a proper contract under Paragraph 
(a) is a ground for rejection only if material delay or loss ensues. 


History: 1953 Comp., § 50A-2-504, enacted by Laws 
1961, ch. 96, § 2-504, 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL, Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 
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Prior uniform statutory provision. — Section 46, Uni- 
form Sales Act. 

Changes. — Rewritten. 

Purposes of changes. — To continue the general policy 
of the prior uniform statutory provision while incorporat- 
ing certain modifications with respect to the requirement 
that the contract with the carrier be made expressly on 
behalf of the buyer and as to the necessity of giving notice 
of the;shipment to the buyer, so that: 

1. .The section is limited to "shipment" contracts as con- 
trasted with "destination" contracts or contracts for deliv- 
ery at the place where the goods aré located. The general 
principles embodied in this section cover the special cases 
of F.0.B. point of shipment contracts and C.I.F. and C. & F. 
contracts. Under the preceding section on manner of tender 
of delivery, due tender by the seller requires that he comply 
with the requirements of this section in appropriate cases. 

2. The contract to be made with the carrier under 
Paragraph (a) must conform to all express terms of the 
agreement, subject to any substitution necessary because 
of failure of agreed facilities as provided in the later provi- 
sion on substituted performance. However, under the poli- 
cies of this article on good faith and commercial standards 
and on buyer's rights on improper delivery, the require- 
ments of explicit provisions must be read in terms of their 
commercial and not their literal meaning. This policy is 
made express with respect to bills of lading in a set in the 
provision of this article on form of bills of lading required 
in overseas shipment. 

3. In the absence of agreement, the provision of this 
article on options and cooperation respecting performance 
gives the seller the choice of any reasonable carrier, rout- 
ing and other arrangements. Whether or not the ship- 
ment is at the buyer's expense the seller must see to any 
arrangements, reasonable in the circumstances, such as 
refrigeration, watering of live stock, protection against 
cold, the sending along of any necessary help, selection of 
specialized cars and the like for Paragraph (a) is intended 
to cover all necessary arrangements whether made by 
contract with the carrier or otherwise. There is, however, 
a proper relaxation of such requirements if the buyer is 
himself in a position to make the appropriate arrange- 
ments and the seller gives him reasonable notice of the 
need to do so. It is an improper contract under Paragraph 
(a) for the seller to agree with the carrier to a limited val- 
uation below the true value and thus cut off the buyer's 
opportunity to recover from the carrier in the event of 
loss, when the risk of shipment is placed on the buyer by 
his contract with the seller. 

4. Both the language of Paragraph (b) and'the nature 
of the situation it concerns indicate that the requirement 
that the seller must obtain and deliver promptly to the 
buyer in due form any document necessary to enable him 
to obtain possession of the goods is intended to cumulate 
with the other duties of the seller such as those covered in 
Paragraph (a). 

In this connection, in the case of pool car shipments a 
delivery order furnished by the seller on the pool car con- 
signee, or on the carrier for delivery out of a larger quan- 
tity, satisfies the requirements of Paragraph (b) unless the 
contract requires some other form of document. 

5. This article, unlike the prior uniform statutory pro- 
vision, makes it the seller's duty to notify the buyer of 
shipment in all cases. The consequences of his failure to 
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' do so, however, are limited in that the buyer may reject 


on this ground only where material delay or loss ensues, 
A standard and acceptable manner of notification in open 
credit shipments is the sending of an invoice and in the 
case of documentary contracts is the prompt forwarding of 
the documents as under Paragraph (b) of this section. It 
is also usual to send on a straight bill of lading but this is 
not necessary to the required notification. However, should 
such a document prove necessary or convenient to the 
buyer, as in the case of loss and claim against the carrier, 
good faith would require the seller to send it on request. 
Frequently the agreement expressly requires prompt 


notification as by wire or cable. Such a term may be of 


the essence and the final clause of Paragraph (c) does not 
prevent the parties from making this a particular ground 
for rejection. To have this vital and irreparable effect upon 
the seller's duties, such a term should be part of the "dick- 
ered" terms written in any "form," or should otherwise be 
called seasonably and sharply to the seller's attention. 

6. .Generally, under the final sentence of the section, 
rejection by the buyer is justified only when the seller's 
dereliction as to any of the requirements of this section in 
fact is followed by material delay or damage. It rests on 
the seller, so far as concerns matters not within the pecu- 
liar knowledge of the buyer, to establish that his error has 
not been followed by events which justify rejection. 

Cross references. — 

Point 1; Sections 2-819, 2-820 and 2-503(2), 

Point 2: Sections 1-208, 2-823(2), 2-601 and 2-614(1), 

Point 3: Section 2-311(2). 

Point 5: Section 1-203. 

Definitional cross references. — 

"Agreement". Section 1-201. 

"Buyer". Section 2-103. 

"Contract". Section 1-201. 

"Delivery". Section 1-201. 

"Goods". Section 2-105, 

"Notifies". Section 1-201. 

"Seller". Section 2-103. 

"Send". Section 1-201. 

"Usage of trade". Section 1-205. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Con- 
struction and effect of provision as to declaration by seller 
of carrier vessel, 27 A.L.R. 165. 

Failure to ship by carrier designated by buyer as affect- 
ing passing of title, 31 A.L.R. 955. 

Right to fill orders from diverted ship, under contract 
which calls for shipment to certain point, 36 A.L.R. 518. 

Delivery to carrier of quantity of goods greater than 
that called for by contract as passing title to goods, 38 
A.L.R. 1544. 

Misrouting as affecting duty of the buyer to accept 
goods, 46 A.L.R. 1120. 

Right of shipper or consignee to divert shipment, 61 
A.L.R. 1809. 

Seller's remedy against consignee's carrier for consign- 
ee's wrongful refusal to accept goods and pay freight be- 
cause of damage by carrier, 96 A.L.R. 774, ° 

Railroad carrier's liability where goods were allegedly 
damaged by failure to properly refrigerate, 4 A.L.R.3d 
994. 

77A C.J.S. Sales § 161 et seq. 


55-2-505. Seller's shipment under reservation. 


(1) Where the seller has identified goods to the contract by or before shipment: 
(a) his procurement of a negotiable bill of lading to his own order or otherwise reserves in 
him a security interest in the goods. His procurement of the bill to the order of a financing agency 
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or of the buyer indicates in addition only the seller's expectation of transfering that interest to the 
person named; and 
(b) anonnegotiable bill of lading to himself or his nominee reserves possession of the goods 

as security but except in a case of conditional delivery (Subsection (2) of Section 55-2-507 NMSA 
1978) a nonnegotiable bill of lading naming the buyer as consignee reserves no security interest 
even though the seller retains possession or control of the bill of lading. 

(2) When shipment by the seller with reservation of a security interest is in vitbsvtivat of the 

contract for sale, it constitutes an Improper contract for transportation within the preceding sec- 
~ tion but i impairs neither the rights given to the buyer by shipment and identification of the goods 
to the contract nor the seller's powers as a holder of a negotiable document of title. 


History: 1953 Comp., § 50A-2-505, enacted by Laws 4. In, the case of.a shipment by pamoescnahis bill 
1961, ch, 96, § 2-505; 2005, ch. 144, § 32. of lading taken to a buyer, the seller, under Subsection 
(1) retains no security interest or possession as against 


OFFICIAL COMMENTS the buyer and by the shipment he de facto loses control 

UCC Official Comments.© by ALI & ne NCCUSL. Re- as against the carrier except where he rightfully and ef- 
produced with permission of the PEB for the UCC: All fectively stops delivery in transit, In cases in which the 
rights reserved. ! contract gives the seller the right to payment against 
Prior uniform statutory provision, — Sdctieni 20(2), (8) delivery, the seller, by making an immediate demand for 
and (4), Uniform Sales Act. © > payment, can show that his delivery is conditional, but 
Changes. — Completely rephrased, the "powers" of the this does not prevent the buyer's power to transfer full 


parties in cases of reservation: being emphasized primar- title to a sub-buyer in ordinary course or other purchaser 
ily rather than the "rightfulness" of reservation. under Section 2-403, 

Purposes of changes. — To continue in:general the pol- 5, Under Subsection (2) an improper reservation by 
icy of the prior uniform statutory provision with certain the seller which would constitute a breach in no way im- 
modifications of emphasis and language, so'that: pairs such of the buyer's rights as result from identifi- 

1. The security interest reserved to the seller under cation of the goods, ; The security title reserved by the 
Subsection (1) is restricted to securing payment or per- seller under Subsection (1) does not protect his retaining 
formance by the buyer and the seller is strictly limited possession or control of the document or the goods for 
in his disposition and control of the goods as’against' the the purpose of exacting more than is due him under the 


buyer and third parties. Under this article, the provision contract. 
as to the passing of interest expressly applies "despite Cross references. — 
any reservation of security title" and also provides that Point 1: Section 1-201, 
the "rights, obligations and remedies" of the parties are Point 2: Article 7, 
not altered by the incidence of title generally. The security Point 3: Sections 2-501(2) and 2-504. 
interest, therefore, must be regarded as a means given to Point 4: Sections 2-403, 2-507(2) and 2-705, 
the seller to enforce his rights against the buyer which is Point 5: Sections 2-310, 2-319(4), 2-320(4), 2-501 and 2- 
unaffected by and in turn does not affect the location of 502 and Article 7. 
title generally. The rules set forth in Subsection (1) are Definitional cross references. — 
not to be altered by any apparent "contrary intent" of the "Bill of lading", Section 1-201. 
parties as to passing of title, since the rights and remedies ‘Buy Chit Section 2-103. 
of the parties to the contract of sale, as defined in this arti- ‘Consignee’. Section 7-102. 
cle, rest on the contract and its performance or breach and Contract". Section 1-201. 
not on stereotyped presumptions as to the location of title. ‘Contract for sale". Section 2-106. 
This article does not attempt to regulate local procedure Delivery". Section 1-201. 
in regard to the effective maintenance of the seller's secu- ‘Financing agency". Section 2-104. 
rity interest when the action is in replevin by the buyer ‘Goods". Section 2-105. 
against the carrier. : ‘Holder’. Section 1-201. 
2. Every shipment of identified goods under a negotia- ‘Person’. Section 1-201. 
ble bill of lading reserves a security interest in the seller ‘Security interest", Section 1-201. 
under Subsection (1) Paragraph (a). Seller". Section 2-103, 
It is frequently convenient for the seller to. make the ANNOTATIONS 
bill of lading to the order of a nominee such as his agent 
at destination, the financing agency to which he expects The 2005 amendment, effective January 1, 2006, pro- 
to negotiate the document or the bank i issuing a credit to vided in Subsection (1)(b) that a nonnegotiable bill of lad- 
him, In many instances, also, the buyer is made the order ing naming the buyer as consignee reserves no security 
party. This article does not deal directly with the question interest even though the seller retains control of the bill 
as to whether a bill of lading made out by the seller to the of lading and in Subsection (2) changed ' Degotiahle docu- 
order of a nominee gives the carrier notice of any rights ment" to' ‘negotiable document of title". 
which the nominee may have so as to limit its freedom or Law reviews. — For article, "Buyers and Sellers of 
obligation to honor the bill of lading in the hands of the Goods in Bankruptcy," see 1 N.M. L. Rev. 485 (1971). 
seller as the original shipper if the expected negotiation Am. Jur. 2d, A.L.R. and C.J.S. references. — Receipt 
fails. This is dealt with in the article on documents of title of partial payment or commercial paper for purchase price 
(Article 7). for goods as terminating vendor's right of stoppage in 
3. A non-negotiable bill of lading taken to a party transitu, 7 A.L.R. 1412. 
other than the buyer under Subsection (1) Paragraph (b) _. Rule that title passes on delivery to carrier. as appli- 
reserves possession of the goods as security in the seller cable to shipment in "pool" car for several purchasers, 36 
but if he seeks to withhold the goods improperly the buyer A.L.R. 410. 


can tender payment and recover them. 
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Passing of title to goods by acceptance of draft for pur- Seller's consignment to own order, 60 A.L:iR. 677. 
chase price, with warehouse receipt attached, or by trans- 77A C.J,S. Sales § 161 et seq.; 80 C.J.S, Shipping § 
fer of draft with receipt, 55 A.L.R. 1116, 60 A.L.R. 677. 1138. 


55-2-506. Rights of financing agency. 


(1) A financing agency by paying or purchasing for value a draft that relates to a shipment of 
goods acquires to the extent of the payment or purchase and in addition to its own rights under 
the draft and any document of title securing it any rights of the shipper in the goods, including the 
right to stop delivery and the shipper's right to have the draft honored by the buyer. 

(2) The right to reimbursement of a financing agency that has in good faith honored or 
purchased the draft under commitment to or authority from the buyer is not impaired by 
subsequent discovery of defects with reference to any relevant document that was apparently 
regular. 


History: 1953 Comp., § 50A-2-506, enacted by Laws assignment of the invoice attached to the draft to bring 
1961, ch. 96, § 2-506; 2005, ch. 144, § 33. the transaction within the reason of this subsection. 
4, After shipment, "the rights of the shipper’in the 


OFFICIAL COMMENTS goods" are merely security rights and are subject to the 
UCC Official Comments © by ALI & the NCCUSL. Re- buyer's right to force delivery upon tender of the price. 
produced with permission of the PEB for the UCC. All The rights acquired by the financing agency are similarly 


rights reserved. limited and, moreover, if the agency fails to procure any 
Prior uniform statutory provision. — None. outstanding negotiable document of title, it may find its 
Purposes. — i exercise of these rights hampered or even defeated by the 
1. "Financing agency" is broadly defined in this article seller's disposition of the document to a third party. This 

to cover every normal instance in which a party aids or in- section does not attempt to create any new rights in the 

tervenes in the financing of a sales transaction. The term financing agency against the carrier which would force the 

as used in Subsection (1) is not in any sense intended as latter to honor a stop order from the agency, a stranger to 

a limitation and covers any other appropriate situation the shipment, or any new rights against a holder to whom a 

which may arise outside the scope of the definition. document of title has been duly negotiated under Article 7. 
2. "Paying" as used in Subsection (1) is typified by the 5. The deletion of the language "on its face from sub- 

letter of credit, or "authority to pay" situation in which section (2) is designed to accommodate electronic docu- 

a banker, by arrangement with the buyer or other con- ments of title without changing the requirement of regu- 

signee, pays on his behalf a draft for the price of the goods. larity of the document. 

It is immaterial whether the draft is formally drawn on Cross references. — 

the party paying or his principal, whether it is a sight Point 1; Section 2-104(2) and Article 4. 

draft paid in cash or a time draft "paid" in the first in- Point 2: Part 5 of Article 4, and Article 5, 

stance by acceptance, or whether the payment is viewed Point 4: Sections 2-501 and 2-502(1) and Article 7. 

as absolute or conditional. All of these cases constitute Definitional cross references. — 

"payment" under this subsection. Similarly, "purchasing ‘Buyer . Section 2-103, 

for value" is used to indicate the whole area of financing ‘Document of title". Section 1-201. 

by the seller's banker, and the principle of Subsection (1) ‘Dr aft". Section 3-104. 

is applicable’ without any niceties of distinction between "Financing BECUeY . Section 2-104. 

"purchase," "discount," "advance against collection" or the "Good faith". Section 2-108. 

like, But it is important to notice that the only right to ‘Goods’. Section 2-105. 

have the draft honored that is acquired is that against the Honor ' Section 1-201, 

buyer; if any right against any one else is claimed it will "Purchase . Section 1-201. 

have to be under some separate obligation of that other "Rights . Section 1-201, 

person. A letter of credit does not necessarily protect pur- Value". Section 1-201. 


chasers of drafts. See Article 5. And for the relations of the ANNOTATIONS 
parties to documentary drafts see Part 5 of Article 4. 

3. Subsection (1) is made applicable to payments or The 2005 amendment, effective January 1, 2006, de- 
advances against a draft which "relates to" a shipment of leted the qualification in Subsection (2) that the document 
goods and this has been chosen as a term of maximum appear regular on its face. 
breadth. In particular the term is intended to cover the Am, Jur. 2d, A.L.R. and C.J.S. references. — 77A 
case of a draft against an invoice or against a delivery or- C.J.S. Sales § 161 et seq. 


der, Further, it is unnecessary that there be an explicit 


55-2-507. Effect of seller's tender; delivery on condition. 


(1) Tender of delivery is a condition to the buyer's duty to accept the goods. and, unless other- 
wise agreed, to his duty to pay for them. Tender entitles the seller to acceptance of the goods and 
to payment according to the contract. | 
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(2) Where payment is due and demanded on the delivery to the buyer of goods or documents of 
title, his right as against the seller to retain or dispose of them is conditional upon his making the 
payment due. 


History: 1953 Comp., § 50A-2-507, enacted by Laws Point 1: Sections 2-310, 2-503, 2-511, 2-601 and 2-711 
1961, ch. 96, § 2-507. to 2-713. 
Point 2; Sections 1-201, 2-511 and 2-614. 
OFFICIAL COMMENTS” * Point 3: Sections 2-401, 2-403, and 2-702(1) (b). 
UCC Official Comments © by ALI & the NCCUSL. Re- Definitional cross references. — 
produced with permission of the PEB for the UCC. All 1» | "Buyer". Section 2-103. 


rights reserved. "Contract". Section 1-201. 
Prior uniform statutory Dreesion — See Sections 11, ee oe tects eateae £901 
U Sales Act. . Saat 
41, 42 and 69, Uniform Sales Ac "Gooda". Section 2-108. 
"Rights", Section 1-201, 
"Seller". Section 2-103. 


Purposes. — 
1, .Subsection (1) continues the policies of the prior 
uniform statutory provisions with respect to tender and 


delivery by the seller. Under this article the same rules ANNOTATIONS 
in these matters are applied to present sales and to con- 
tracts for sale. But the provisions of this subsection must Law reviews. — For article, "Buyers and Sellers of 
be read within the framework of the other sections of this Goods in Bankruptcy," see 1 N.M. L. Rev. 435 (1971). 
article which bear upon the question of delivery and pay- Am. Jur, 2d, A.L.R. and C.J.S, references. — Effect 
ment, of stipulation for return of advance pay eient, if order is 
2.. The “unless otherwise agreed" provision of Subsec- not accepted, 1 A.L.R. 1513, 
tion (1) is directed primarily to cases in which payment Entirety or divisibility of contract as affecting time of 
in advance has been :promised or a letter of credit term payment, 2 A.L.R. 677, 
has been included: Payment "according to the contract’ Right of purchaser to opportunity to pay in cash where 
contemplates immediate payment, payment at the-end of tender has been made in other medium, 11 A.L.R. 811, 23 
an agreed credit term, payment by a time acceptance or A.L.R. 630, 46 A.L.R. 914. 
the like. Under this act, "contract" means the total obliga- Rights and remedies of purchaser under seller's agree- 
tion in: law! which results from the parties’ agreement in- ment to assist him in reselling the goods, 29 A.L.R. 666. 
cluding the effect of this article. In this context, therefore, Right of seller as condition of delivery to insist on pay- 
there must be considered the effect in law of such provi- ment or resort to means not provided by contract to as- 
sions as those on means and manner of payment and on sure payment, 44 A.L.R. 443. 
failure of agreed means.and manner of payment. Time of delivery as of the essence of the contract so as to 
3. Subsection (2) deals with the effect.of a conditional release buyer in case of premature delivery, 47 A.L.R, 193. 
delivery by the seller and in such a situation makes the: Contract requiring seller to look to property alone for 
buyer's "right as against the seller" conditional upon pay- payment, 50 A.L.R. 714. 
ment, These words are used as words of limitation to.con- Reserving to seller right to demand cash or security, 
form with the policy set forth in the bona fide purchase if buyer's credit or financial responsibility becomes im- 
sections of this. article, Should the seller after making paired, 64 A.L.R. 1117. 
such a conditional delivery fail to follow up his rights, the Seller's right to retain down payment on buyer's unjus- 
condition is waived. The provision of this article for a ten tified refusal to accept goods, 11 A.L.R.2d 701. 
day limit within which the seller may reclaim goods de- In absence of written provision in sales contract, place 
livered on credit to an insolvent buyer is also applicable where cash consideration for goods purchased is payable, 
here. 49 A.L.R.2d 1350. 
Cross references. — 77A C.J.S, Sales § 161 et seq. 


55-2-508. Cure by seller of improper tender or delivery; replacement. 


(1) Where any tender or delivery by the seller is rejected because nonconforming and the time 
for performance has not yet expired, the seller may seasonably notify the buyer of his intention to 
cure and may then within the contract time make a conforming delivery. 

(2) Where the buyer rejects‘a nonconforming tender which the seller had reasonable grounds 
to believe would be acceptable with or without money allowance, the seller may if he seasonably 
notifies the buyer have a further reasonable time to substitute a conforming tender. 


History: 1953 Comp., § 50A-2-508, enacted by Laws delivery within the contract time upon seasonable no- 
1961, ch. 96, § 2-508. tification to the buyer. It applies even where the seller 
has taken back the non-conforming goods and refunded 


OFFICIAL COMMENTS ‘the purchase price, He may still make a good tender 
UCC Official Comments © by ALI & the NCCUSL. Re- within the contract period. The closer, however, it is to 
produced with permission of the PEB for the UCC. All the contract date, the greater is the necessity for extreme 
rights reserved,  * promptness on the seller's part in notifying of his inten- 
Prior uniform statutory provision. — None. tion to cure, if such notification is to be "seasonable" under 
Purposes, — this subsection. 
1, Subsection (1) permits a seller who has made a ’ The rule of this subsection, moreover, is qualified by 
non-conforming tender in any case to make a conforming its underlying reasons. Thus if, after contracting for June 
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delivery, a buyer later makes known to the seller his need on the comparable case of a seller's surprise demand for 

for shipment early in the month and the seller ships ac- legal tender. 

cordingly, the "contract time" has been cut down by the 4, Existing trade usages perntiking wauidiion with- 

supervening modification and the time for cure of tender out rejection but with price allowance enter into the 

must be referred to this modified time term. agreement itself as contractual limitations of remedy and 
2. Subsection (2) seeks to avoid injustice to the seller are not covered by this section. 

by a reason of a surprise rejection by the buyer. How- Cross references, — 

ever, the seller is not protected unless he had "reasonable Point 2: Section 2-302. 

grounds to believe" that the tender would be acceptable. Point 3: Section 2-511. 

Such reasonable grounds can lie in prior course of dealing, Point 4: Sections 1-205 and 2-721. 

course of performance or usage of trade as well as in the Definitional cross references. — 

particular circumstances surrounding the making of the "Buyer". Section 2-103. 

contract. The seller is charged with commercial know!- "Conforming". Section 2-106. 

edge of any factors in a particular sales situation which "Contract". Section 1-201. 

require him to comply strictly with his obligations under "Money". Section 1-201. 

the contract as, for example, strict conformity of docu- "Notifies". Section 1-201. 

ments in an overseas shipment or the sale of precision "Reasonable time". Section 1-204. 

parts or chemicals for use in manufacture. Further, if the "Seasonably".. Section 1-204. 

buyer gives notice either implicitly, as by a prior course of "Seller". Section 2-103. 

dealing involving rigorous inspections, or expressly, as by 

the deliberate inclusion of a "no replacement” clause in ANNOTATIONS 

the contract, the seller is to be held to rigid compliance. If Am. Jur. 2d, A.L.R. and C.J.S. references. — Appli- 


the clause appears in a "form" contract evidence that it is 


: : . : cability of provision in contract of sale for return of article, 
out of line with trade usage or the prior course of dealing pela 


where article delivered does not answer to description, 30 


and was not called to the seller's attention may be suf- ALR. 321. 
ficient to show that the seller had reasonable grounds to Remedy of seller in case of mistake as to amount of com- 
believe that the tender would be acceptable. modity called for by contract, 31 A.L.R. 384. 

3. The words 'a further reasonable time to substitute Seller's cure of improper tender or delivery under UCC 
a conforming tender" are intended as words of limitation § 2-508, 36 A.L:R:4th 544, 


to protect the buyer. What is a "reasonable time" depends 77A C.J,8, Sales § 176 et seq. 
upon the attending circumstances. Compare Section 2-511 


55-2-509. Risk of loss in the absence of breach. 


(1) Where the contract requires or authorizes the seller to ship the goods by carrier: 

(a), if it does not require the seller to deliver them at a particular destination, the risk of 
loss passes to the buyer when the goods are duly delivered to the carrier even though the shipment 
is under reservation (Section 55-2-505 NMSA 1978); but 

(b) if it does require the seller to deliver them at.a particular destination and the goods are 
there duly tendered while in the possession of the carrier, the risk of loss passes to the buyer when 
the goods are there duly so tendered as to enable the buyer to take delivery. 

(2) Where the goods are held by a bailee to be delivered without being moved, the risk of loss 
passes to the buyer: 

(a) onthe buyer's receipt of possession or control of a negotiable document of title covering 
the goods; or 

(b) on acknowledgement by the bailee of the buyer's right to possession of the goods; or 

(c) after the buyer's receipt of possession or control of a nonnegotiable document of title or 
other direction to deliver in a record, as provided in hoteerept (b) of Subsection Se of Section 55- 
2-503 NMSA 1978. 

(3) In any case not within Subsection (1) or (2) of this section, the risk of loss passes ie the 
buyer on the buyer's receipt of the goods if the seller is a merchant; otherwise the risk passes to 
the buyer on tender of delivery. 

(4) The provisions of this section are subject to contrary agreement of the parties and to the 
provisions of this article on sale on approval (Section 55-2-327 NMSA 1978) and on effect of breach 
on risk of loss Seer 55-2-510 N peers 1978). 


Bintore? 1953 Cote ti § 50A-2-509, enacted nie Laws . Prior uniform statutory provision. — Section 22, Uni- 
1961, ch. 96, § 2-509; 2005, ch. 144, § 34. form Sales Act. . 
Changes. — Rewritten, Subsection (3) of this section 
OFFICIAL COMMENTS modifying prior law. 
UCC Official Comments © by ALI & the NCCUSL. Re- Purposes of changes: —To ot it clear that: — ys 
produced with permission of the PEB for the UCC. All 1, The underlying theory of these sections on risk o 


loss is the adoption of the contractual approach rather 


pe lah da agile than an arbitrary shifting of the risk with the "property" 
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in the goods. The scope of the present section, therefore, "unless otherwise agreed" used more frequently through- 
is limited strictly to those cases where there has been no out this act. "Contrary" is in no way used as a word of lim- 
breach by the seller. Where for any reason his delivery or itation and the buyer and seller are left free to readjust 
tender fails to conform to the contract, the present section their rights and risks as declared by this section in any 
does not apply and the situation is governed by the provi- manner agreeable to them. Contrary agreement can also 
sions on effect of breach on risk of loss. be found in the circumstances of the case, a trade usage or 

2. The provisions of Subsection (1) apply where the practice, or a course of dealing or performance. 
contract "requires or authorizes" shipment of the goods. Cross references. — 

This language is intended to be construed parallel to com- Point 1: Section 2-510(1). 

parable language in the section on shipment by seller. In Point 2: Sections 2-503 and 2-504. 
order that the goods be "duly delivered to the carrier" un- Point 3: Sections 2-104, 2-503 and 2-510. 
der Paragraph (a) a contract must be entered into with Point 4: Section 2-503(4). 

the carrier which will satisfy the requirements of the sec- Point 5: Section 1-201. 

tion on shipment by the seller and the delivery must be Definitional cross references. — 
made under circumstances which will enable the seller "Agreement". Section 1-201. 

to take any further steps necessary to a due tender, The "Buyer". Section 2-103. 
underlying reason of this subsection does not require that "Contract". Section 1-201. 

the shipment be made after contracting, but where, for ex- "Delivery", Section 1-201. 

ample, the seller buys the goods afloat and later diverts "Document of title", Section 1-201. 
the shipment to the buyer, he must identify the goods to "Goods". Section 2-105. 

the contract before the risk of loss can pass. To transfer "Merchant". Section 2-104. 

the risk it is enough that a proper shipment and a proper "Party". Section 1-201. 
identification come to apply to the same goods although, "Receipt" of goods. Section 2-103. 
aside from special agreement, the risk will not pass retro- "Sale on approval". Section 2-326. 
actively to the time of shipment in such a case. "Seller". Section 2-103. 

3. Whether the contract involves delivery at the sell- 
er's place of business or at the situs of the goods, a mer- ANNOTATIONS 
chant seller cannot transfer risk of loss and it remains The 2005 amendment, effective January 1, 2006, pro- 
upon him until actual receipt by the buyer, even though vided in Subsection (2)(a) that the risk of loss passes to 
full payment has been made and the buyer has been noti- the buyer upon the buyer's receipt of possession or control 
fied that the goods are at his disposal. Protection is af- of a negotiable document of title and in Subsection (2)(c) 
forded him, in the event of breach by the buyer, under the that the risk of loss passes to the buyer upon the buyers 
next section, — receipt of possession or control of a nonnegotiable docu- 

The underlying theory of this rule is that a merchant ment of title or director to deliver in a record. 
who is to make physical delivery at his own place contin- Law reviews. — For article, "Special Property Under 
ues meanwhile to control the goods and can be expected to - thal tania mmenaiall Goda A New Concept in Sales," 
insure his interest in them. The buyer, on the other hand, seed Nat. Resourcess]O8 (1964) ; 
has no control of the goods and it is extremely unlikely that For article, "Buyers and S$ ell are hf Cdode"in Bank= 
he will carry insurance on goods not yet in his possession, ruptey," see 1NM. L. Rev. 435 (1971). 

4. Where the agreement provides for delivery of the Am, Jur. 2d, A.L.R. and C.J.S. references. — Goods 
goods as between the buyer and seller without removal remaining in custody of seller or third person, when 
from the physical possession of a bailee, the provisions on deemed to have been received by buyer, 4 A.L.R. 902. 
manner of tender of delivery apply on the point of trans- Liability for loss of or damage to property delivered on 
fer of risk. Due delivery of a negotiable document of title trial or with privilege of return, 31.A.L.R. 1365. 
covering the goods or acknowledgment by the bailee that Who bears loss incidentally to destruction of goods sold 
he holds for the buyer completes the "delivery" and passes conditionally, 38 A.L.R. 1319. 


the risk. See definition of delivery in Article 1, Section 1- : ‘ : : 
201 [55-1-201 NMSA 1978] and the definition of control in Meat ae ees bitte goods at the risk of the party 


Article 7, Section 7-106 [55-7-106 NMSA 1978]. Upon whom loss from theft or the like falls, where seller 


5. The provisions of this section are made subject by t eee 
Subsection (4) to the "contrary agreement" of the parties. pear Oe) ie TMi as ea ianens See bad 


This language is intended as the equivalent of the phrase 


55-2-510. Effect of reach on risk of loss. 


(1). Where a tender or delivery of goods so fails to conform to the contract as to give a right of 
rejection, the risk of their loss remains on the seller until cure or acceptance. 

(2). Where the buyer rightfully revokes acceptance, he may to the extent of any deficiency i in his 
effective insurance coverage treat the risk of loss as having rested on the seller from the beginning, 

(3) Where the buyer as to conforming goods already identified to the contract for sale repudi- 
ates or is otherwise in breach before risk of their loss has passed to him, the seller may to the 
extent of any deficiency in his effective insurance coverage treat the risk of loss as resting on the 
buyer for a commercially reasonable time. 


History: 1958 Comp., § 50A-2-510, enacted by Laws 
1961, ch. 96, § 2-510. 
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OFFICIAL COMMENTS 8. In cases where there has been:a breach of the con- 


UCC Official Comments © by ALT the NCCUSL. Re- tract, if the one in control of the goods is the aggrieved 


party, whatever loss or damage may prove to be uncov- 
wala permission of the PEB for the UCC. All ered by his insurance falls upon the contract breaker 


Pp if fhe N under Subsections (2) and (3) rather than upon him. The 
rior uniform statutory provision, Feat ORE: word "effective" as applied to insurance coverage in those 
Purposes. — To make clear that: 


; Put, ot Soe subsections is used to meet the case of supervening in- 
1. Under Subsection (1) the seller by his individual ac- pthe The "defici 0, KAtabh 
tion cannot shift the risk of loss to the buyer unless his’ ac- Beare en mee cuereiayy Baie Hrealioteantiie 


; Aree he mene : text means such deficiency in the insurance coverage as 
ee one ne with all the conditions resting on him under exists without subrogation. This section merely distrib- 
the contract. 


tes the risk of | tated is not int t 
2. The "cure" of defective tenders contemplated by SRE Pe ane arate anton aoe perelod bo1ibe 


as f : ges cine ras « disturbed b b tion of an i ; 
Subsection (1) applies only to those situations in which the Bera N weer ap eee ay coca 


: Cross reference. — Section 2-509. 
seller makes changes in ‘goods already tendered, such as Welarimnal crosrdiahenvedt 


repair, partial substitution, sorting out from an improper "Buyer". Section 2-103 
mixture and the like since "cure" by repossession and new ha Omar formilaSdotasktaahOGs 
tender has no effect on the risk of loss of the goods origi- TROnient Aes leircactionty TOG 
nally tendered. The seller's privilege of cure does not shift "Goods":Section 2108 i 
the risk, however, until the cure is completed. _ "Geller". Section 2-103. 

Where defective documents are involved a cure of the t : 
defect by the seller or a waiver of the defects by the buyer ANNOTATIONS 


will operate to shift the risk under this section. How- 
ever, if the goods have been destroyed prior to the cure 
or the buyer is unaware of their destruction at the time 
he waives the defect in the documents, the risk of the loss 
must still be borne by the seller, for the risk shifts only at 
the time of cure, waiver of documentary defects or accep- 
tance of the goods.’ 


Law reviews. — For article, "Special Property Under 
the Uniform Commercial Code: A New Concept in Sales," 
see 4 Nat. Resources J. 98 (1964). 

Am. Jur, 2d, A.L.R. and C.J.S. references. — Delay 
in delivery placing goods at the risk of the party at fault 
under § 22(b) of Uniform Sales Act, 38 A.L.R.2d 658. 

T7A C.J.S. Sales § 223 et seq. 


55-2-511. Tender of payment by buyer; payment by check. 


(1) Unless otherwise agreed tender of payment is a condition to the seller's duty to tender and 
complete any delivery. 

(2) Tender of payment is sufficient when made by any - means or in any manner current in the 
ordinary course of business unless the seller demands payment in legal tender and gives any ex- 
tension of time necessary to procure it. 

(3) Subject to provisions of the Uniform Commercial Code on the effect of an instrument on 
an obligation (Section 55-3-310 NMSA 1978), payment by check is conditional and is defeated as 
between the parties by dishonor of the check on due presentment. 


History: 1953 Comp., § 50A-2-511, enacted by Laws is a condition to the seller's duty to tender and complete 
1961, ch. 96, § 2-511; 1992, ch. 114, § 7. "any delivery" integrates this section with the language 
' ~~ and policy of the section on delivery in several lots which 
OFFICIAL COMMENTS call for separate payment. Finally, attention should be 
, directed to the provision on right to adequate assurance 
UCC Official Comments © by ALI & the NCCUSL, Re- of performance which recognizes, even before the time for 
produced with permission of the PEB for the UCC. All tender, an obligation on the buyer not to impair the sell- 
rights reserved. ; 1) ! er's expectation of receiving payment in due course. 
Prior uniform statutory provision. — Section 42, Uni- 2, Unless there is agreement otherwise the concur- 
form Sales Act. , rence of the conditions as to tender of payment and tender 
Changes. — Rewritten by this section and Section 2- of delivery requires their performance at a single place 
507. or time. This article determines that place and time by 
Purposes of changes. — : , ' determining in various other sections the place and time 
1, The requirement of payment against delivery in for tender of delivery under various circumstances and in 
Subsection (1) is applicable to noncommercial sales gener- particular types of transactions, The sections dealing with 
ally and to ordinary sales at retail although it has no ap- time and place of delivery together with the section on 
plication to the great body of commercial contracts which right to inspection of goods answer the subsidiary ques- 
carry credit terms. Subsection (1) applies also to documen- tion as to when payment may be demanded before inspec- 
tary contracts in general and to contracts which look to tion by the buyer. 
shipment by the seller but contain no term on time and 3, The essence of the principle involved in Subsection 
manner of payment, in which situations the payment may, (2) is avoidance of commercial surprise at the time of per- 
in proper case, be demanded against delivery of appropri- formance. The section on substituted performance covers 
ate documents. the peculiar case in which legal tender is not available to 
In the case of specific transactions such as C.O.D. sales the commercial community. 
or agreements providing for payment against documents, 4, Subsection (3) is concerned with the rights and 
the provisions of this subsection must be considered in obligations as between the parties to a sales transaction 
conjunction with the special sections of the article deal- when payment is made by check. This article recognizes 
ing with such terms. The provision that tender of payment that the taking of a seemingly solvent party's check is 
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commercially normal and proper and, if due diligence is 
exercised in collection, is not to be penalized in any way. 
The conditional character of the payment under this 'sec- 
tion refers only to the effect of the transaction "as between 
the parties".thereto and does not purport to cut into the 
law of "absolute" and "conditional" payment as applied to 
such other problems as the discharge of sureties or the re- 
sponsibilities of a drawee bank which is at the same time 
an agent for collection. 

The phrase "by check" includes not only the buyer's own 
but any check which does not effect a discharge under Ar- 
ticle 3 (Section 3-802). Similarly the reason of this subsec- 
tion should apply and the same result should be reached 
where the buyer ' ‘pays" by sight draft on a conimsraial 
firm which is financing him. 

5. Under Subsection (3) payment by check is defeated 
if it is not honored upon due presentment. This corre- 
sponds to the provisions of article on commercial: paper. 
(Section 3-802). But if the seller procures certification of 
the check instead of cashing it, the buyer is discharged. 
(Section 3-411). 

6. Where the instrument offered by the buyer is not 
a payment but a credit instrument such as a. note or a 
check postdated by even one day, the seller's acceptance 
of the instrument insofar as third parties are concerned, 
amounts to a delivery on credit and his remedies are set 
forth in the section on buyer's insolvency. As between the 
buyer and the seller, however, the matter turns on the 
present subsection and the section on conditional deliv- 
ery and subsequent dishonor of the instrument gives the 
seller rights on it as well as for breach of the contract for 
sale, 

Cross references. — 

Point 1: Sections 2-307, 2-310, 2-320, 2-325, 2-503, 2-513 
and 2-609. 

Point 2: Sections 2-307, 2-310, 2-319, 2-822, 2-503, 2-504 
and 2-513, 

Point 3: Section 2-614, 

Point 5: Article 3, esp. Sections 3-802 and 3-411, 

Point 6: Sections 2-507, 2-702, and Article 3. 

Definitional cross references. — 

"Buyer". Section 2-103, 


UNIFORM COMMERCIAL CODE 


55-2-512 


"Check", Section 3-104, 
"Dishonor". Section 3-508. 
"Party". Section 1-201. 
"Reasonable time". Section 1-204. 
"Seller", Section 2-103, 


ANN OTATIONS 


The 1992 amendment, effective July 1,,1992, substi- 
tuted "the Uniform Commercial Code" for "this act" and 
"55-3-310 NMSA 1978" for "3-802" in Subsection (3). 

Law reviews. — For article, "Buyers and Sellers of 
Goods in Bankruptcy," see 1 N. M. L. Rey, 485 (1971). 

Am. Jur, 2d, A,L.R. and C.J.S. references, — En- 
tirety or devigtbilite of contract as affecting time of pay- 
ment, 2 A.L.R. 677. 

Authority of agent to receive payment for commodities 
which he is authorized to sell, or for which he is to find 
market, 8 A.L.R, 203, 105 A.L. R. 718. 

Right of purchaser to opportunity to pay in cash where 
tender has been made in other medium, 11 A.L.R. 811, 23 
A.L.R. 630,46 A.L.R. 914, / 

Dishonor of draft or check for purchase price on a cash 
sale as affecting sellers’ rights in respect of property or its 
proceeds, 31 A.L.R. 578, 54 A.L.R. 526, 

Option to pay purchase price in cash or on terms, 36 
A.L.R. 857. 

Acceptance of draft for purchase price with warehouse 
receipt attached or by transfer of draft with receipt as 
passing title to goods, 55 A.L.R. 116, 76 A.L.R. 885, 109 
A.L.R, 1881, 

Right: of purchaser in making tender to deduct from 
agreed purchase price amount of obligations which it is 
the vendor's duty to satisfy, 173 A.L.R. 1309. 

In absence of written provision in sales contract, place 
where cash consideration for goods purchased is payable, 
49 A.L.R,2d 1350. 

Conclusiveness of determination of third party whose 
approval is provided for by contract for sale of goods, 7 
A.L.R.3d 555, 

T7A CeJ.S. Sales § 208 et seq.; 86 C, “ Ss. rie § 21, 


55-2-512. Payment by buyer before inspection. 


(1) Where the contract requires payment before inspection non-conformity of the goods does 
not excuse the buyer from so making payment unless: 
(a) the non-conformity appears without inspection; or | 
(b) despite tender of the required documents the circumstances would justify injunction 
against honor under the provisions of the Uniform Commercial Code (Section 55-5-109 NMSA 1978). 
(2) Payment pursuant to Subsection (1) of this section does not constitute an acceptance of 
goods or impair the buyer's right to inspect or any of his remedies. 


History: 1953 Comp., § 50A-2-512, enacted by Laws 
1961, ch. 96, § 2-512; 1997, ch. 75, § 2. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC, All 
rights reserved, 

Prior uniform statutory provision. — None, but see Sec- 
tions 47 and 49, Uniform Sales Act. 

Purposes. — 

1. Subsection (1) of the present section recognizes that 
the essence of a contract providing for payment before in- 
spection is the intention of the parties to shift to the buyer 
the risks which would usually rest upon the seller. The 
basic nature of the transaction is thus preserved and the 
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buyer is in most cases required to pay first and litigate as 
to any defects later, 

2. "Inspection" under this section is an inspection in 
a manner reasonable for detecting defects in goods whose 
surface appearance is satisfactory. 

3. Clause (a) of this subsection states an exception to 
the general rule based on common sense and normal com- 
mercial practice. The apparent non- -conformity referred 
to is one which is evident in the mere process of taking 
delivery. 

4, Clause (b) is concerned with contracts for pay- 
ment against documents and incorporates the general 
clarification and modification of the case law con- 
tained in the section on excuse of a financing agency. 
Section 5-114, 
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5. Subsection (2) makes explicit the general policy Definitional cross references, — 
of the Uniform Sales Act that the payment required be- "Buyer". Section 2-103. 
fore inspection in no way impairs the buyer's remedies "Conform". Section 2-106. 
or rights in the event of a default by the seller. The rem- "Contract". Section 1-201. 
edies preserved to the buyer are all of his remedies, which "Financing agency". Section 2-104. 
include as a matter of reason the remedy for total non- "Goods". Section 2-105. 
delivery after payment in advance. "Remedy". Section 1-201. 
The provision on performance or acceptance under res- "Rights". Section 1-201. 
ervation of rights does not apply to the situations contem- 
plated here in which payment is made in due course under ANNOTATIONS 
the contract and the buyer need not pay "under protest" or The 1997 amendment, effective July 1, 1997, in 


the like in order to preserve his rights as to defects discov- Paragraph (1)(b), substituted "the Uniform Commercial 
oo see cis beveses ee , : Code (Section 55-5-109 NMSA 1978)" for "this Act (Sec- 
is section applies to cases in which the contract tion 5-114)" and made minor stylistic changes in Subsec- 


requires payment before inspection either by the express tion (2). 
agreement of the parties or by reason of the effect in law Am, Jur. 2d, A.L.R. and C.J.8. references. — Effect 
of that contract. The present section must therefore be of opportunity to inspect on question of implied warranty, 


considered in conjunction with the provision on rights to 52 A.L.R. 1536. 
inspection of goods which sets forth the instances in which Time within which buyer must make inspection, trial or 


the buyer is not entitled to inspection before payment. test to determine whether goods are of requisite quality, 
Cross references. — 52 A.L.R.2d 900. 


Point 4: Article 5. 
Point 5: Section 1-207, 77A C.J.S. Sales § 208 et seq. 


Point 6: Section 2-513(3). 


55-2-513. Buyer's right to inspection of goods. 


(1) Unless otherwise agreed and subject to Subsection (3), where goods are tendered or deliv- 
ered or identified to the contract for sale, the buyer has a right before payment or acceptance to 
inspect them at any reasonable place and time and in any reasonable manner, When the seller is 
required or authorized to send the goods to the buyer, the inspection may be after their arrival. 

(2) Expenses of inspection must be borne by the buyer but may be recovered from the seller if 
the goods do not conform and are rejected. 

(3) Unless otherwise agreed and subject to the provisions of this article on C.I.F. contracts 
(Subsection (3) of Section 2-321 [55-2-8321 NMSA 1978]), the buyer is not entitled to inspect the 
goods before payment of the price when the contract provides: 

(a) for delivery "C.O.D." or on other like terms; or 
(b) for payment against documents of title, except where such payment is due only after 
the goods are to become available for inspection. 

(4) A place or method of inspection fixed by the parties is presumed to be exclusive but unless 
otherwise expressly agreed it does not postpone identification or shift the place for delivery or for 
passing the risk of loss. If compliance becomes impossible, inspection shall be as provided in this 
section unless the place or method fixed was clearly intended as an indispensable condition, fail- 
ure of which avoids the contract. 


History: 1953 Comp., § 50A-2-513, enacted by Laws agreement of the parties negates inspection before tender 
1961, ch. 96, § 2-513. of delivery. However, no agreement by the parties can dis- 
place the entire right of inspection except where'the-con- 

OFFICIAL COMMENTS tract is simply for the sale of "this thing." Even'in a sale 

UCC Official Comments © by ALI & the NCCUSL. Re- of boxed goods "as is" inspection is a right of the buyer, 
produced with permission of the PEB for the UCC. All since if the boxes prove to contain some other merchan- 


rights reserved. dise altogether the price can be recovered back; nor do 
Prior uniform statutory provision. — Section 47(2) and the limitations of the provision on effect of acceptance ap- 
(3), Uniform Sales Act. ply in such a case. Noah 
Changes. 2- Rewritten, Subsections (2) and (8). being 2. The buyer's right of inspection is available to him 
new, upon tender, delivery or appropriation of the goods with 
Purposes of changes and new Tattenaenth correspond notice to him. Since inspection is available to him on ten- 
in substance with the prior uniform statutory provision der, where payment is due against delivery he may, un- 


and to incorporate in addition some of the results of the less otherwise agreed, make his inspection before pay- 
better case law so that: ment of the price. It is also available to him after receipt 


1. The buyer is entitled to inspect Boars as provided of the goods and so may be postponed after receipt for a 


in Subsection (1) unless it has been otherwise agreed by reasonable time. Failure to inspect before payment does 
the parties. The phrase “unless otherwise agreed" is in- not impair the right to inspect after receipt of the goods 
tended principally to cover such situations as those out- unless the case falls within Subsection (4) on agreed and 


lined in Subsections (3) and (4) and those in which the exclusive inspection provisions. The right to inspect goods 
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which have been appropriated with notice to the buyer 
holds whether or not the sale was by sample. 

3. The buyer may exercise his right of inspection at 
any reasonable time or place and in any reasonable man- 
ner. It is not necessary that he select the most appropriate 
time, place or manner to inspect or that his selection be 
the customary one in the trade or locality. Any reasonable 
time, place or manner is available to him,and the reason- 
ableness will be determined by trade usages, past prac- 
tices between the parties and the other circumstances of 
the case. . 

The last sentence of Subsection (1) makes it clear that 
the place of arrival of shipped goods is a reasonable place 
for their inspection. 

4, Expenses of an inspection made to satisfy the buyer 
of the seller's performance must be assumed by the buyer 
in the first instance. Since the rule provides merely for 
an allocation of expense there is no policy to prevent the 
parties from providing otherwise in the agreement, Where 
the buyer would normally bear the expenses of the inspec- 
tion but the goods are rightly rejected because of what the 
inspection reveals, demonstrable and reasonable costs of 
the inspection are part of his incidental damage caused by 
the seller's breach. 

5. In the case of payment against documents, subsec- 
tion (3) requires payment before inspection, since ship- 
ping documents against which payment is to be made will 
commonly be tendered while the goods are still in transit. 
This Article recognizes no exception in any peculiar case 
in which the goods happen to arrive before the documents 
are tendered. However, where by the agreement payment 
is to await the arrival of the goods, inspection before pay- 
ment becomes Proper since the goods are then "available 
for inspection,” 

Where by the agreement the aa cate are to be ten- 
dered after arrival of the goods, the buyer is entitled to 
inspect before payment since the goods are then "avail- 
able for inspection". Proof of usage is not necessary to 
establish this right, but if inspection before payment is 
disputed the contrary must be established by usage or by 
an explicit contract term to that effect. 

For the same reason, that the goods are available for 
inspection, a term calling for payment against storage 
documents or a delivery order does not normally bar the 
buyer's right to inspection before payment under subsec- 
tion (3)(b). This result is reinforced by the buyer's right 
under subsection (1) to inspect goods which have been ap- 
propriated with notice to him. 

6. Under Subsection (4) an agreed place or method of 
inspection is generally:held to be intended as exclusive. 
However, where compliance with such an agreed inspec- 
tion term becomes impossible, the question is basically 
one of intention. If the parties clearly intend that the 
method of inspection named is to be a necessary condition 
without which the entire deal is to fail, the contract is at 
an end if that method becomes impossible. On the other 
hand, if the parties merely seek to indicate a convenient 
and reliable method but do not intend to give up the deal 
in the event of its failure, any reasonable method of in- 
spection may be substituted under this article. 

Since the purpose of an agreed place of inspection is 
only to make sure at that point whether or not the goods 
will be thrown back, the "exclusive" feature of the named 
place is satisfied under this article if the buyer's failure to 
inspect there is held to be an acceptance with the know!l- 
edge of such defects as inspection would’ have revealed 
within the section on waiver of buyer's objections by fail- 
ure to particularize. Revocation of the acceptance is lim- 
ited to the situations stated in the section pertaining to 
that subject. The reasonable time within which to give no- 
tice of defects within the section on notice of breach begins 
to run from the point of the ' ‘acceptance, 
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7. Clauses on time of inspection are commonly clauses 
which limit the time in which the buyer must inspect and 
give notice of defects. Such clauses are therefore governed 
by the section of this article which requires that such a 
time limitation must be reasonable. 

8. Inspection under this article is not to be regarded 
as a "condition precedent to the passing of title" so that 
risk until inspection remains on the seller. UndersSub- 
section (4) such an approach cannot be sustained. Issues 
between the buyer and seller are settled in this article 
almost wholly by special provisions and not by the tech- 
nical determination of the locus of the title. Thus "in- 
spection as a condition-to the passing of title" becomes 
a concept almost without meaning. However, in peculiar 
circumstances inspection may still have some of the con- 
sequences hitherto sought and obtained under that con- 
cept, 

9. "Inspection" under this section has to do with the 
buyer's check-up on whether the seller's performance is 
in accordance with a contract previously made and is not 
to be confused with the "examination" of the goods or of a 
sample or model of them at the time of contracting which 
may affect the warranties involved in the contract. 

Cross references. — 

Generally: Sections 2-310 (b), 2-321(3) and 2-606(1)(b). 

Point 1: Section 2-607. 

Point 2; Sections 2-501 and 2-502, 

Point 4: Section 2-715, 

Point 5: Section 2-321(3). 

Point 6: Sections 2-606 to 2-608. 

Point 7: Section 1-204, 

Point 8: Comment to Section 2-401. 

Point 9: Section 2-316(3)(b). 

Definitional cross references. — 

"Buyer". Section 2-103. 

"Conform". Section 2-106. 

"Contract". Section 1-201. 

"Contract for sale". Section 2-106. 

"Document of title", Section 1-201. 

"Goods", Section 2-105. 

"Party". Section 1-201, 

"Presumed", Section 1-201. 

"Reasonable time". Section 1-204, 

"Rights". Section 1-201. 

"Seller". Section 2-103. 

"Send". Section 1-201. 

"Term". Section 1-201. 


“ ANNOTATIONS © 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Buyer's 
right to inspect at destination where goods are delivered 
to carrier, 27 A.L.R. 524. 

Effect of provision making acceptance of goods condi- 
tional on approval by third person on passing title, 46 
A.L.R. 869. 

Effect of opportunity to inspect'on question of implied 
warranty, 52 A.L.R. 15438. 

Duty of a purchaser of goods "on trial" or "on approval" 
regarding notice or rejection, 78 A.L.R. 533. 

Buyer's acceptance of delayed or defective installment 
of goods as waiver of similar default as to later install- 
ments, 32 A.L.R.2d 1117. 

Time within which buyer must iaianeen inspection, trial, 
or test to determine whether goods are of requisite qual- 
ity, 52 A.L.R.2d 900. 

Reasonableness of personal judgment of buyer as test 
where goods’ are sold subject to being satisfactory to the 
buyer, 86 A.L.R.2d 200. 

Time, place and manner of buyer's inspection of goods 
under U.C.C. § 2-513, 36.A.L.R.4th 726. 

77A C.J.S. Sales § 185 et seq. 
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55-2-514. When documents deliverable on acceptance; when on 
payment. 


Unless otherwise agreed; documents against which a draft is drawn are to be delivered to the 
drawee on acceptance of the draft if it is payable more than three days after presentment; other- 
wise, only on payment. 


History: 1953 Comp § 50A-2-514, lesed by Laws “2. An“arrival" draft is a sight draft within the purpose 


1961, ch. 96, § 24514. of this section. 
‘ Cross references. — Point 1: See Sections 2-502, 2- 
OFFICIAL COMMENTS 505(2), 2-607(2), 2-12, 2-613, 2-607 concerning protection 
UCC Official Comments © by ALI & the NCCUSL. Re- of rights of buyer and seller, and 4-503 and 5-112 on deliv- 
produced with permission of the PEB for the UCC. All’ ery of documents. 
rights reserved. Definitional cross references, — 
Prior uniform statutory provision, — Section 41, Uni- Delivery -Section 1-201. 
form Bills of Lading Act. Draft". Section 3-104. 
Changes. — Rewritten. ANNOTATIONS 
Purposes of changes, — To make the provision one of 
general application so that: Am. Jur, 2d, A.L.R; and C.J.S. references. — 13 Am. 
1. It covers any document against which a draft may dur. 2d Carriers § 311. 
be drawn, whatever may be the form of the document, and Damages for bank's breach of duty in surrendering at- 
applies to interpret the action of a seller or consignor in- tached bill of lading before payment of draft held for col- 
sofar as it may affect the rights and duties of any buyer, ~ lection, 19 A.L.R. 555, 67 A.L.R. 1511, 
consignee or financing agency concerned with the paper. 77A C.J.S, Sales §:189 et seq. 


Supplementary or corresponding provisions are found in 
Sections 4-503 and 5-112. 


55-2-515. Preserving evidence of goods in dispute. 


In furtherance of the adjustment of any claim or dispute; 

(a) either party on reasonable notification to the other and for the purpose of ascertaining the 
facts and preserving evidence has the right toinspect, test and sample the goods including such of 
them as may be in the possession or control of the other; and 

(b) the parties may agree to a third-party inspection or survey to determine the conformity or 
condition of the goods and may agree that the MET shall be binding upen them in any subse- 
quent itigation [litigation] or adjustment. 


History: 1953:Comp., § 50A-2-515, enacted by Laws documents. Normally, therefore, until the buyer has made 
1961, ch. 96, § 2-515. payment, inspected and rejected the goods, there is no occa- 
‘ at sion or use for the rights under Paragraph (a). 
' OFFICIAL COMMENTS 3. Under Paragraph (b), to provide for third party in- 
’ spection upon the agreement of the parties, thereby open- 
UCC Official Comments © by ALI & the NCCUSL. Re- ing the door to amicable adjustments based upon the find- 
produced with permission. of the PEB for the. UCC,, All ings of such third parties, 
rights reserved. The use of the phrase "conformity or condition" makes it 
Prior uniform statutory provision. — None, clear that the parties' agreement may range from a com- 
Purposes. — plete settlement of all aspects of the dispute by a third 
1. To meet certain serious problems which, arise party to the use of a third party merely to determine and 
when there is a dispute as to the quality of the goods and record the condition of the goods so that they can be re- 
thereby perhaps to aid the parties in reaching a settle- sold or used to.reduce the stake in controversy. "Confor- 
ment, and to further the use of devices which will promote mity", at one end of the scale of possible issues, includes 
certainty as to the condition of the goods, or at least aid in the whole question of interpretation of the agreement and 
preserving evidence of their condition. its legal effect, the state of the goods in regard to qual- 
2. Under Paragraph (a), to afford either party an oppor- ity and condition, whether any defects are due to factors 
tunity for preserving evidence, whether or not agreement which operate at the risk of the buyer, and the degree of 
has been reached, and thereby to reduce uncertainty i in any non-conformity where that may be material. "Condition", 
litigation and, in turn perhaps, to promote agreement. at the other end of the scale, includes nothing but the 
Paragraph (a) does not conflict with the provisions on the degree of damage or deterioration which the goods show, 
seller's right to resell rejected goods or the buyer' s similar Paragraph (b) is intended to reach any point in the gamut 
right. Apparent conflict. between these provisions which which the parties may agree upon. 
will be suggested i in certain circumstances is to be resolved The principle of the section on reservation of rights re- 
by requiring prompt action by the parties. Nor does Para- inforces this paragraph in simplifying such adjustments 
graph (a) impair the effect of a term for payment before as the parties wish to make in partial settlement while re- 
inspection. Short of such defects as amount to fraud or sub- serving their rights as to any further points. Paragraph (b) 
stantial failure of consideration, non-conformity is neither also suggests the use of arbitration, where desired, of any 
an excuse nor a defense to an action for non-acceptance of points left open, but nothing in this section is intended to 
443 
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repeal or amend any statute governing arbitration, Where 
any question arises as to the extent of the parties! agree- 
ment under the paragraph, the presumption should be 
that it was meant to extend only to the relation between 
the contract description and the goods as delivered, since 
that is what a craftsman in the trade would normally be ex- 
pected to report upon. Finally, a written and authenticated 
report of inspection or tests by a third party, whether or not 
sampling has been practicable, is entitled to be admitted 
as evidence under this act, for it is a third party document. 

Cross references. — 

-Point 2: Sections 2-513(3), 2-706 and 2-711(2) and Ar- 
ticle 5, 
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Point 3; Sections 1-202 and 1-207. 
Definitional cross references. — 
"Conform", Section 2-106. 
"Goods". Section 2-105. 
"Notification", Section ‘1-201. 
"Party". Section 1-201. — 


ANNOTATIONS |. 


Am. Jur. 2d, A.L.R. ‘and C.J.S. references. — Effect 
of provision making acceptance of goods conditional on ap- 
proval by third person on passing title, 46 A.L.R. 869, 

17A C.J.8, Contracts § 496; 77A C.J.S, Sales § 206 et seq. 


PART 6 
BREACH, REPUDIATION AND EXCUSE 


55-2-601. Buyer's rights on improper delivery. 


Subject to the provisions of this article on breach in installment contracts (Section 2-612 [55- 
2-612 NMSA 1978]) and unless otherwise agreed under the sections on contractual limitations of 
remedy (Sections 2-718 [55-2-718 NMSA 1978] and 2-719 [55-2-719 NMSA 1978]), if the goods or 
the tender of delivery fail in any respect to conform to the contract, the buyer may: 


(a) reject the whole; or 
(b) accept the whole; or 


(c) accept any commercial unit or units and reject the rest. 


History: 1953 Comp., § 50A-2-601, enacted by Laws 
1961, ch. 96, § 2-601. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

Prior uniform statutory provision. — No one general 
equivalent provision but numerous provisions, dealing 
with situations of non-conformity where buyer may accept 
or reject, including Sections 11, 44 and 69(1), Uniform 
Sales Act. 

Changes. — Partial acceptance in good faith is recog- 
nized and the buyer's remedies on the contract for breach 
of warranty and the like, where the buyer has returned 
the goods after transfer of title, are no longer barred. 

Purposes of changes. — To make it clear that: 

1. A buyer accepting a non-conforming tender is ‘not 
penalized by the loss of any remedy otherwise open to 
him. This policy extends to cover and regulate the accep- 
tance of a part of any lot improperly tendered in any case 
where. the price can reasonably, be apportioned. Partial 
acceptance is permitted whether the part of the goods 
accepted conforms or not. The only limitation on partial 
acceptance is that good faith and commercial reasonable- 
ness must be used to avoid undue impairment of the value 
of the remaining portion of the goods. This is the reason 
for the insistence on the "commercial unit" in Paragraph 
(c). In this respect, the test is not only what unit has been 
the basis of contract, but whether the partial acceptance 
produces so materially adverse an effect on the remainder 
as to constitute bad faith. 

2. Acceptance made with the knowledge of the other 
party is final. An original refusal to accept may be with- 
drawn by a later acceptance if the seller has indicated that 
he is holding the tender open. However, if the buyer attempts 
to accept, either in whole or in part, after his original rejec- 
tion has caused the seller to arrange for other disposition of 


the goods, the buyer must answer for any ensuing damage 
since the next section provides that any exercise of owner- 
ship after rejection is wrongful as against the seller. Further, 
he is liable even though the seller may choose to treat his 
action as acceptance rather than conversion, since the dam- 
age flows from the misleading notice, Such arrangements for 
resale or other disposition of the goods by the seller must be 
viewed as within the normal contemplation of a buyer who 
has given notice of rejection. However, the buyer's attempts 
in good faith to dispose of defective goods where the seller 
has failed to give instructions within a reasonable time are 
not to be regarded as an acceptance. 

Cross references. — Sections 2-602(2) (a), Q- 612, 2- 718 
and 2-719. 

Definitional cross referehtes — 

"Buyer". Section 2-103. 

"Commercial unit". Section 2-105, 

"Conform". Section 2-106. 

"Contract". Section 1-201. 

"Goods". Section 2-105. 

"Installment contract". Section 2-612. 

"Rights", Section 1-201. 


ANNOTATIONS - 

Sample not "non-conforming" goods. — Grant- 
ing of the company's counterclaim for malicious abuse 
of process was proper where the company did not deliver 
non-conforming goods because the door sample was not 
a true "sample" or an example of the goods themselves, 
but, rather, was a preliminary model or prototype that 
preceded the delivery of actual goods. Dawley v. La Puerta 
Architectural Antiques, Inc., 2008-NMCA-029, 183 N.M. 
309, 62 P.3d 1271. 

Law reviews. — For comment, "Commercial Law - Uni- 
form Commercial Code - Section 2-609: Right to Adequate 
Assurance of Performance," see 7 Nat. Resources J. 397 
(1967). 
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Am. Jur, 2d, A.L.R. and C.J.S. references. — 67 Am. Delivery to carrier of quantity of goods greater than 
Jur. 2d Sales 8§ 407, 431, 504, 518, 580, 679; 67A Am. dur. that called for by contract as passing title to goods, 38 
2d Sales §§ 853 et seq., 1037, 1212, 1213, A.L.R. 1544, 

Remedy of seller in case of mistake as to amount of com- Acceptance of some “commercial units" of goods pur- 
modity called for by contract, 31 A.L.R..384, chased under UCC § 2-601(C), 41 A.L.R.4th 396. 


77A C.J.S. Sales § 194 et seq. 


55-2-602. Manner and effect of rightful rejection. 


(1) Rejection of goods must be within a reasonable time after their delivery or tender. It is inef- 
fective unless the buyer seasonably notifies the seller. 
(2) Subject to the provisions of the two following sections on rejected goods (Sections 2-603 [55- 
2-603 NMSA 1978] and 2-604 [55-2-604 NMSA 1978)): 
(a) after rejection any exercise of ownership by the buyer Dose respect to sin commercial 
unit is wrongful as against the seller; and 
(b) . if the buyer has before rejection taken physical possession of goods in which he does 
not have a security interest under the provisions of this article (Subsection (8) of Section 2-711 
[55-2-711 NMSA 1978]), he is under a duty after rejection to hold them with reasonable care at the 
seller's disposition for a time sufficient to permit the seller to remove them; but 
(c) the buyer has no further obligations with regard to goods rightfully rejected. 
(3) The seller's rights with respect to goods wrongfully rejected are governed by the provisions 
of this article on seller's remedies in general (Section 2-703 [55-2-703 NMSA 1978]). 


History: 1953 Comp., § 50A-2-602, enacted by Laws 4, The provisions of this section are to be appropri- 
1961, ch. 96, § 2-602. ately limited or modified when a negotiation is in process. 
Cross references, — 
OFFICIAL COMMENTS Point 1; Sections. 1-201, 1-204(1) and (8), 2-512(2), 2- 
UCC Official Comments © by ALI & the NCCUSL. Re- 513(1) and 2-606(1) (b), 
produced with permission of the PEB for the UCC. All Point 2: Section 2-603(1). 


Point 3; Section 2-708. 
Definitional cross references, — 
"Buyer", Section 2-103. 
"Commercial unit". Séction 2-105. 
"Goods". Section 2-105. 
"Merchant". Section 2-104, 
"Notifies", Section 1-201. 
"Reasonable time". Section 1-204. 
"Remedy", Section 1-201. 
"Rights". Section 1-201. 
"Seasonably". Section 1-204. 
"Security interest". Section 1-201. 
"Seller". Section 2-108. 


rights reserved. 

Prior uniform statutory provision. — Section 50, Uni- 
form Sales Act. 

Changes. — Rewritten. 

Purposes of changes. — To make it clear that: 

1. A tender or delivery of goods made pursuant to a 
contract.of sale, even though wholly non-conforming, re- 
quires affirmative action by the buyer to avoid acceptance. 
Under Subsection (1), therefore, the buyer is given a rea- 
sonable time to notify the seller of his rejection, but with- 
out such seasonable notification his rejection is ineffec- 
tive, The sections of this article dealing with inspection of 
goods must be read in connection with the buyer's reason- 


able time for action under this subsection. Contract provi- ; ANNOTATIONS 

sions limiting the time for rejection fall within the rule of 

the section on "Time" and are effective if the time set gives Burden is on buyers to make timely and un- 
the buyer a reasonable time for discovery of defects. What equivocal rejection if they do not intend to accept 
constitutes a due ' notifying" of rejection by the buyer to goods as delivered. Woods v. Van Wallis Trailer Sales Co., 
the seller is defined in Section 1-201. 1966-NMSC-230, 77.N.M. 121, 419 P.2d 964. 

2. Subsection (2) lays down the normal duties of the Actions of buyer inconsistent with rejection. — 
buyer upon rejection, which flow from the relationship Buyer's claims that it had rejected or revoked acceptance 
of the parties. Beyond his duty to hold the goods with of juniper plants by telephone statement that plants were 
reasonable care for the buyer's seller’ s] disposition, this not "up to snuff" was refuted by the fact that four months 
section continues the policy of prior uniform legislation after receiving them it had removed them from their five 
in generally relieving the buyer from any duties with gallon containers and had planted them in fulfillment of 
respect to them, except when the circumstances impose its contract with a third party. Oda Nursery, Inc. v. Gar- 
the limited obligation of salvage upon him under the next cia Tree-& Lawn, Ine., 1985-NMSC-098, 103 N.M. 488, 708 
section. P. 2d 1039. 

3. The present’ section applies only to rightful rejec- Buyer's acts amounting to ownership prohibited 
tion by the buyer. If the seller has made a tender which after rejection. — A buyer, after having given seller no- 
in all respects conforms to the contract, the buyer has a tice of a rejection of goods within a reasonable time, may 
positive duty to accept and his failure to do so constitutes not then exercise acts over the property amounting to do- 
a "wrongful rejection" which gives the seller immediate minion or ownership, and a buyer who does not have a 
remedies for breach. Subsection (3) is included here to security interest in such property is under a duty after 
emphasize the sharp distinction between the rejection rejection to hold the goods with reasonable care for a time 
of an improper tender and the non-acceptance which is a sufficient to permit the seller to remove them. O'Shea v. 
breach by the buyer. Hatch, 1982-NMCA-013, 97 N.M. 409, 640 P.2d 515. 
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Except to extent of security interest therein. — shipment and is precluded from rejecting any goods other 
Where the buyer rightfully rejects goods in his posses- than those originally set aside and presented to salesman. 
sion, it necessarily follows that he has a security interest Celebrity, Inc. v. Kemper, 1981-NMSC-084, 96 N.M. 508, 
in the goods pursuant to Section 55-2-711(3) NMSA ‘1978, 632 P.2d 743. 
in the entire amount spent for the goods, and he should Reasonable to require loss claims to be made 
not be required to return them for an amount less than within two days. — In general, a contract provision re- 
the entire amount. Consequently, Subsection (2)(b) of this quiring claims of loss to be made within two days of de- 
section, which obligates a buyer without a security inter- livery is reasonable, lawful and not unconscionable. Bow- 
est in rejected goods in his possession to hold them with lin's, Inc. v. Ramsey Oil Co,, 1983-NMCA-038, 99 N.M, 660, 
reasonable care, cannot apply. Because the security inter- 662 P.2d 661, cert. denied, 99 N.M. 644, 662 P.2d 645. 
est entitles the buyer to hold the goods and resell them, Comparative liability is not part of the UCC 
such action cannot constitute a violation of Subsection (2) under this section. Bowlin’s, Inc. v. Ramsey Oil Co., 
(a) of this section, which makes any exercise of ownership 1988-NMCA-038, 99. N.M. 660, 662 P.2d 661, cert. denied, 
by the buyer after rejection wrongful. Deaton, Inc, v.Aero- .. 99N.M. 644, 662 P.2d 645, 
glide Corp., 1982-NMSC-147, 99 N.M. 253, 657 P.2d 109, Law reviews. — For annual survey of New Mexico law 

Continued use of property will not negate the relating to commercial law, see 13 N.M.L. Rev. 293 (1983). 
claim of revocation of acceptance in every case, par- For article, "New Mexico's 'Lemon Law': Consumer Pro- 
ticularly where the sellers fail to contact the buyers to ar- tection or Consumer Frustration?", see 16 N.M.L. Rev. 251 
range for removal of the property, or to show how any delay (1986). 
may have prejudiced them or to show that the delay could Am. Jur. 2d, A.L.R. and C.J.S. references. — Appli- 
have been avoided. O'Shea v; Hatch, 1982-NMCA-013, 97 cability of provision in contract of sale for return of article, 
N.M. 409, 640 P.2d 515. where article delivered does not answer to description, 30 

Three-month delay in rejection not seasonable A.L.R. 321, 
notice. — Where buyer fails to reject the entire ship- Duty of purchaser of goods "on trial" or "on approval" 
ment of goods until three months after seller's salesman regarding notice of rejection, 78'A.L.R. 533. 
refused to make requested adjustments for those goods Seller's right to retain down payment on buyer's unjus- 
rejected by buyer, the buyer has failed to give seller sea- tified refusal to accept goods, 11 A.L.R.2d 701, 
sonable and particular notice of rejection as to the entire 77A C.J.S. Sales § 194 et seq. 


55-2-603. Merchant buyer's duties as to rightfully rejected goods. 


(1) Subject to any security interest in the buyer (Subsection (3) of Section 2-711 [55-2-711 
NMSA 1978]), when the seller has no agent or place of business at the market of rejection, a mer- 
chant buyer is under a duty after rejection of goods in his possession or control to follow any rea- 
sonable instructions received from the seller with respect to the goods and in the absence of such 
instructions to make reasonable efforts to sell them for the seller's account if they are perishable 
or threaten to decline in value speedily. Instructions are not reasonable if on demand indemnity 
for expenses is not forthcoming. 

(2) When the buyer sells goods under Subsection (1), he is entitled to reimbursement from the 
seller or out of the proceeds for reasonable expenses of caring for and selling them, and if the ex- 
penses include no selling commission then to such commission as is usual in the trade or if there 
is none to a reasonable sum not exceeding ten percent on the gross proceeds. 

(3) In complying with this section the buyer is held only to good faith and good faith conduct 
hereunder is neither acceptance nor conversion nor the basis of an action for damages. 


History: 1953 Comp., § 50A-2-603, enacted by Laws necessity and thus is present only when the seller has "no 
1961, ch. 96, § 2-603... agent or place of business at the market of rejection". A 
financing agency which is acting in behalf of the seller 

OFFICIAL COMMENTS in handling the documents rejected by the buyer is suffi- 

UCC.Official Comments © by ALI & the NCCUSL. Re- ciently the seller's agent to lift the burden of salvage resale 
produced with permission. of. the PEB for. the UCC. All from the buyer. (See provisions ‘of Sections 4-503 and 5- 
rights reserved. ; 112 on bank's duties with respect to rejected documents.) 

Prior uniform statutory provision. Nae: The buyer’ s duty to resell is extended only to goods in his 

Purposes, — "possession or control", but these are intended as words of 

17 ‘Thisi section. recognizes the duty imposed upon the wide, rather than narrow, import. In effect, the measure of 
merchant’ buyer by good faith and commercial practice to the buyer's ‘control’ is whether he can practicably effect 
follow any reasonable instructions of the seller as to re- control without undue commercial burden. | 
shipping, storing, delivery to a third party, reselling or the 3, The explicit provisions for reimbursement and com- 
like. Subsection (1) goes further and extends the duty to pensation to the buyer in Subsection (2) are applicable 
include. the making of reasonable efforts to effect a sal- and necessary only where he is not acting under instruc- 
vage sale where the value of the goods is threatened and tions from the seller. As provided in Subsection (1), the 
the seller's instructions do not arrive in time to prevent seller's instructions to be "reasonable" must on demand of 
earigusildse: the buyer include indemnity for expenses, 

2. The limitations on the buyer's duty to resell under 4, Since this section makes the resale of perishable 
Subsection (1) are to be liberally construed. The buyer's goods an affirmative duty in contrast to a mere right to 
duty to resell under this section arises from commercial sell as under the case law, Subsection (3) makes it clear 
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that the buyer is liable only for the exercise of good faith "Good faith", Section 1-201. 

in determining whether the value of the goods is suffi- "Goods". Section 2-105. 

ciently threatened to justify a quick resale or whether he "Merchant", Section 2-104, 

has waited a sufficient length of time for instructions, or "Security interest". Section 1+201. 

what a reasonable means and place of resale is. "Seller", Section 2-103: 
5. A buyer who fails to make a salvage sale when his 

duty to do so under this section has arisen is subject to ANNOTATIONS 

damages pursuant to the section on liberal administra- Law reviews. — For article, "Buyers and Sellers of 

tion of remedies. Goods in Bankruptcy," see 1 N.M. L, Rev. 435 (1971), 
Cross references, — Am. Jur. 2d, A.L.R. and C.J.S. references, — Farm- 
Point 2: Sections 4-503 and 5-112. ers as "merchants" within provisions of U,C.C, Article 2, 
Point 5: Section 1-106. Compare seneyally Section 2- dealing with sales, 95 A.L.R.3d 484. 


706. 
Definitional cross references. — 
"Buyer". Section 2-103. 


77A C.J.S, Sales § 198. 


55-2-604, Buyer's options as to salvage of rightfully rejected goods. 


Subject to the provisions of the immediately preceding section [55-2-603 NMSA 1978] on perish- 
ables, if the seller gives no instructions within a reasonable time after notification of rejection, the 
buyer may store the rejected goods for the seller's account or reship them to him or resell them for 
the seller's account with reimbursement as provided in the preceding section. Such action is not 
acceptance or conversion. 


History: 1953 Comp., § 50A-2-604, enacted by Laws This section is designed to accord all reasonable lee- 
1961, ch. 96, § 2-604. way to a rightfully rejecting buyer acting in good faith, 
The listing of what the buyer may do in the absence of in- 


OFFICIAL COMMENTS structions from the seller is intended to be not exhaustive 
UCC Official Comments © by ALI & the NCCUSL. Re- but. merely illustrative. This is not a "merchant's" section 
produced with permission of the PEB for the UCC, All and the options are pure options given to merchant and 


non-merchant buyers alike. The merchant-buyer, however, 

may in some instances be under a duty rather than an op- 
Purposes. — The basic purpose of this section is twofold: tion to resell under the provisions of the preceding section. 

on the one hand it aims at reducing the stake in dispute Cross references. — Sections 2-602(1), 2-603(1) and 2- 

and on the other at avoiding the pinning of a technical "ac- 706. 

ceptance" on a buyer who has taken steps towards realiza- Definitional cross references. — 

tion on or preservation of the goods in good faith. This sec- ‘Buyer". Section 2-103. 

tion is essentially a salvage section and the buyer's right \Notification". Section 1-201. 

to act under it is conditioned upon (1) non-conformity of ‘Reasonable time”. Section 1-204. 

the goods, (2) due notification of rejection to the seller un- Seller". Section 2-103. 


rights reserved. 
Prior uniform statutory provision. — None. 


der the section on manner of rejection and (3) the absence ANNOTATIONS 
of any instructions from the seller which the merchant- ’ 
buyer has a duty to follow under the preceding section. Am. Jur. 2d, A.L.R. and C.J.S. references. — 77A 


C.J.S. Sales § 198. 


55-2-605. Waiver of buyer's objections by failure to particularize. 


(1) The buyer's failure to state in connection with rejection a particular defect that is ascer- 
tainable by reasonable inspection precludes the buyer from relying on the unstated defect to jus- 
tify rejection or to establish breach: 

(a) where the seller could have cured it if stated seasonably; or 
. (b) between merchants when the seller has after rejection made a request in writing for a 
full ind final written statement of all defects on which the buyer proposes to rely. 

(2) Payment against documents made without reservation of rights precludes recovery of the 
payment for defects apparent in the documents. 


History: 1953 Comp., § 50A-2-605, enacted by Laws Purposes. — - 
1961, ch. 96, § 2-605; 2005, ch. 144, § 35. 1. The present section rests upon a policy of permit- 
ting the buyer to give a quick and informal notice of de- 
OFFICIAL COMMENTS fects in a tender without penalizing him for omissions in 
UCC Official Comments © by ALI & the NCCUSL. Re- his statement, while at the same time protecting a seller 
produced with permission of the PEB for the UCC. All who is reasonably misled by the buyer's failure to state 


rights reserved. curable defects. 


Prior uniform statutory provision. — None. 
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2. Where the defect in a tender is one which could 
have been cured by the seller, a buyer who merely rejects 
the delivery without stating his objections to it is probably 
acting in commercial bad faith and seeking to get out of 
a deal which has become unprofitable, Subsection (1) (a), 
following the general policy of this article which looks to 
preserving the deal wherever possible, therefore insists 
that the seller's right to correct his tender in such circum- 
stances be protected, 

3. When the time for cure is past, Subsection (1) (b) 
makes it plain that a seller is entitled upon request to a 
final statement of objections upon which he can rely, What 
is needed is that he make clear to the buyer exactly what 
is being sought. A formal demand under Paragraph (b) 
will be sufficient in the case of a merchant-buyer. 

4. Subsection (2) applies to the particular case of 
documents the same principle which the section on ef- 
fects of acceptance applies to the case of goods, The 
matter is dealt with in this section in terms of "waiver" 
of objections rather than of right to revoke acceptance, 
partly to avoid any confusion with the problems of ac- 
ceptance of goods and partly because defects in docu- 
ments which are not taken as grounds for rejection are 
generally minor ones, The only defects concerned in the 
present subsection are defects in the documents which 
are apparent. This rule applies to both tangible and 
electronic documents of title. Where payment is re- 
quired against the documents they must be inspected 
before payment, and the payment then constitutes ac- 
ceptance of the documents. Under the section dealing 
with this problem, such acceptance of the documents 
does not constitute an acceptance of the goods or impair 
any options or remedies of the buyer for their improper 
delivery. Where the documents are delivered without 
requiring such contemporary action as payment from 
the buyer, the reason of the next section on what consti- 
tutes acceptance of goods, applies. Their acceptance by 
non-objection is therefore postponed until after a rea- 
sonable time for their inspection. In either situation, 
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however, the buyer "waives" only the defects apparent 
in the documents. 

Cross references. — 

Point 2: Section 2-508. 

Point 4: Sections 2-512(2), 2-606(1) bs and 2- 607(2). 

Definitional cross references, — 

"Between merchants", Section 2- 104. 

"Buyer". Section 2-108... 

"Seasonably". Section -1-204. 

"Seller". Section 2-103. 

"Writing" and "written". Section 1-201. 

ANNOTATIONS 

The 2005 amendment, effective January 1, 2006, de- 
leted the qualification in Subsection (2) that defects must 
be apparent on their face. 

Complaint that goods not "up to snuff" insuffi- 
cient to permit cure. — Buyer's complaint that plants 
did not look "up to snuff," without detailing the particular 
problems, was insufficient to constitute rejection so as to 
permit cure by seller as contemplated by this section. Oda 
Nursery, Inc. v. Garcia Tree & Lawn, Inc., 1985-NMSC-098, 
103 N.M. 438, 708 P.2d 1089, 

Three-month delay in rejection not seasonable 
notice. — Where buyer fails to reject the entire ship- 
ment of goods until three months after seller's salesman 
refused to make requested adjustments for those goods 
rejected by buyer, the buyer has failed to give seller sea- 
sonable and particular notice of rejection as to the entire 
shipment and is precluded from rejecting any goods other 
than those originally set aside and presented to salesman. 
Celebrity, Inc. v. Kemper, 1981-NMSC-084, 96 N.M. eh 
632 P.2d 743, » 

Law reviews. — For article, "Buyers and Sellers of 
Goods in Bankruptcy," see 1 N.M. L. Rev. 435 (1971). 

For annual survey of New Mexico law relating to com- 
mercial law, see 13 N.M.L. Rev. 293 (1983). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 77M 
C.J.S. Sales § 194 et seq. 


55-2-606. What constitutes acceptance of goods. 


(1) Acceptance of goods occurs when the buyer: 
(a) after a reasonable opportunity to inspect the goods signifies to the seller that the goods 

are conforming or that he will take or retain them in spite of their nonconformity; or 
(b) fails to make an effective rejection (Subsection (1) of Section 2-602 [55-2-602 NMSA 
1978]), but such acceptance does not oceur until the buyer has had a Pe eae pose ametnA to 


inspect them; or 


(c) does any act inconsistent with the alien s ownership; but if such ie is wrongful as 
against the seller it is an acceptance only if ratified by him. 
(2) Acceptance of a part of any commercial unit is acceptance of that entire unit. 


History: 1953 Comp., § 50A-2-606, enacted by Laws 
1961, ch. 96, § 2-606. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved, 

Prior uniform statutory provision. — Section 48, Uni- 
form Sales Act. 

Changes. — Rewritten, the RTOS in Paragraph 
(c) and Subsection (2) being new; otherwise the general 
policy of the prior legislation is continued. 

Purposes of changes and new matter. — To make it 
clear that: 


% 
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1. Under this article "acceptance" as applied to goods 
means that the buyer, pursuant to the contract, takes par- 
ticular goods which have been appropriated to the con- 
tract as his own, whether or not he is obligated to do so, 
and whether he does so by words, action, or silence when 
it is time to speak. If the goods conform to the contract; 
acceptance amounts only to the performance by the buyer 
of one part of his legal obligation. __ 

2. Under this article acceptance of goods is always 
acceptance of identified goods which have been appropri- 
ated to the contract or are appropriated by the contract. 
There is no provision for "acceptance of title" apart from 
acceptance in general, since acceptance of title is not ma- 
terial under this article to the detailed rights and duties 
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of the parties. (See Section 2-401), The refinements of the 
older law between acceptance of goods and of title become 
unnecessary in view of the provisions of the sections on 
effect and revocation of acceptance, on effects of identifica- 
tion and on risk of loss, and those sections which free the 
seller's and buyer's remedies from the complications and 
confusions caused by the question of whether title has or 
has not passed to the buyer before breach. 

3. Under Paragraph (a), payment made after tender is 
always one circumstance tending to signify acceptance of 
the goods but in itself it can never be more than one cir- 
cumstance and is not conclusive, Also, a conditional com- 
munication, of acceptance always remains subject to its 
expressed conditions, 

4. Under Paragraph (c), any action taken by the buyer, 
which is inconsistent with his claim that he has rejected 
the goods, constitutes an acceptance, However, the pro- 
visions of Paragraph (c) are subject to the sections deal- 
ing with rejection by the buyer which permit the buyer 
to take certain actions with respect to the goods pursu- 
ant to his options and duties imposed by those sections, 
without effecting an acceptance of the goods. The second 
clause of Paragraph (c) modifies some of the prior case law 


and makes it clear that "acceptance" in law based on the’ 


wrongful act of the acceptor is acceptance only as against 
the wrongdoer and then only at the option of the party 
wronged, 

In the same manner in which a buyer can bind him- 
self, despite his insistence that he is rejecting or has re- 
jected the goods, by an act inconsistent with the seller's 
ownership under Paragraph (c), he can obligate himself 
by a communication of acceptance despite a prior re- 
jection under Paragraph (a). However, the sections on 
buyer's rights on improper delivery and on the effect 
of rightful rejection, make it clear that after he once 
rejects a tender, Paragraph (a) does not operate in fa- 
vor of the buyer unless the seller has re-tendered the 
goods or has taken affirmative action indicating that he 
is holding the tender open. See also Comment 2 to Sec- 
tion 2-601. 

5. Subsection (2) supplements the policy of the sec- 
tion on buyer's rights on improper delivery, recognizing 
the validity of a partial acceptance but insisting that the 
buyer exercise this right. only as to whole commercial 
units. — 

Cross references, — 

Point 2: Sections 2-401, 2-509, 2-510, 2-607, 2-608 and 
Par eh apt 

Point 4: Sections 2-601 through 2-604. 

. Point 5: Section 2-601. 

Definitional cross references. — 

"Buyer", Section 2-103. 

"Commercial unit". Section 2-105. 

"Goods", Section 2-105. 

"Seller", Section 2-108, 


ANNOTATIONS 


Rights upon revocation of acceptance. — Buyer 
who justifiably revokes his acceptance has the same right 
to rescission as though he had rejected the goods in the 
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first place. Grandi v. LeSage, 1965-NMSC-017, 74 N.M. 
799, 399 P.2d 285. 

Items not properly rejected are accepted. 
Where buyer fails to properly reject all but certain specific 
items, those items not rejected, are accepted. Celebrity, Inc. 
v. Kemper, 1981-NMSC-084, 96 N.M. 508, 632 P.2d 743. 

Reasonable time to reject determined by cir- 
cumstances. — Absent a specific provision in a sales 
contract, a buyer has a reasonable time within which to 
determine whether or not the goods are defective, and 
the time depends upon all the circumstances surround- 
ing the transaction. The actions of the parties may affect 
what is deemed to constitute a "reasonable time." O'Shea 
v. Hatch, 1982-NMCA-0138, 97 N.M. 409, 640 P.2d 515. 

Three-month delay in rejection not seasonable no- 
tice. — Where buyer fails to reject the entire shipment of 
goods until three months after seller's salesman refused to 
make requested adjustments for those goods rejected by 
buyer, the buyer has failed to give seller seasonable and 
particular notice of rejection as to the entire shipment and 
is precluded from rejecting any goods other than those 
originally set aside and presented to salesman. Celebrity, 
Inc. v. Kemper, 1981-NMSC-084, 96 N.M. 508, 632 P.2d 743. 

Acceptance by actions inconsistent with seller's 
ownership is question of fact. — Whether a buyer: ac- 
cepts goods by subsequent acts inconsistent with the sell- 
er's ownership is a question of fact to be determined from 
the evidence in each particular case. O'Shea v. Hatch, 
1982-NMCA-013, 97 N.M. 409, 640 P.2d 515... 

Actions that are not acceptance, — Buyer's use of 
the seller's labels did not amount to acceptance where 
the buyer effectively rejected all the labels and the seller 
refused to accept return of the goods; the buyer acted in 
accordance with the seller's instructions to use the. defec- 
tive labels until it could resolve the problem. Credit Inst, 
v. Veterinary Nutrition Corp,, 2003-NMCA-010, 133 N.M. 
248, 62 P.3d 339. 

Material alteration of goods by buyer will void 
a prior revocation of acceptance. O'Shea v. Hatch, 
1982-NMCA-013, 97 N.M. 409, 640 P.2d 515. 

Law reviews. — For article, "Buyers and Sellers of 
Goods in Bankruptcy," see 1 N.M. L. Rev. 485 (1971). 

For annual survey of New Mexico law relating to com- 
mercial law, see 138 N.M.L. Rev. 293 (1983). 

For article, "Out of sight but not out of mind: New Mex- 
ico's tax on out-of-state services," see 20 N.M.L. Rev. 501 
(1990). 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 72 Am. 
Jur. 2d Statute of Frauds §§ 130, 155, 157. 

Contractual provision making acceptance conditional 
on approval by, or satisfaction of, third person, 46 A.L.R. 
864. 

Acceptance as affected by cancellation of contract before 
goods were shipped, 113 A.L.R. 810. 

Buyer's acceptance of delayed or defective installment 
of goods as waiver of similar default as to later install- 
ments, 32 A.L.R.2d 1117: 

Reasonableness of personal judgment of buyer as test 
where goods are sold subject to being satisfactory to the 
buyer, 86'A.L:R.2d 200. 

77A C.J.S, Sales § 189: et seq. 


55-2-607. Effect of acceptance; notice of breach; burden of establishing 
breach after acceptance; notice of claim or litigation to 


person answerable over. 


(1) The buyer must pay at the contract rate for any goods accepted. 
(2) Acceptance of goods by the buyer precludes rejection of the goods accepted and if made with 
knowledge of a nonconformity cannot be revoked because of it unless the acceptance was on the 
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reasonable assumption that the nonconformity would be seasonably cured but acceptance does not 
of itself impair any other remedy provided by this article for nonconformity. 
(3) Where a tender has been accepted: 

(a) the buyer must within a reasonable time after he discovers or should have discovered 
any breach notify the seller of breach or be barred from any remedy; and 

(b) if the claim is one for infringement or the like (Subsection (3) of Section 2-312 [55-2- 
312 NMSA 1978]) and the buyer is sued as a result of such a breach, he must so notify the seller 
within a reasonable time after he receives notice of the litigation or be barred from any remedy 
over for liability established by the litigation. 

(4) The burden is on the buyer to establish any breach with respect to the goods accepted. 
(5) Where the buyer is sued for breach of a warranty or other obligation for which his seller is 
answerable over: 

(a) he may give his seller written notice of the litigation. If the notice states that the seller 
may come in and defend and that if the seller does not do so he will be bound in any action against 
him by his buyer by any determination of fact common to the two litigations, then, unless the 
seller after seasonable receipt of the notice does come in and defend, he is so bound; 

(b) ifthe claim is one for infringement or the like (Subsection (3) of Section 2-312 [55-2-312 
NMSA 1978]), the original seller may demand in writing that his buyer turn over to him control 
of the litigation including settlement or else be barred from any remedy over and if he also agrees 
to bear all expense and to satisfy any adverse judgment, then, unless the buyer after seasonable 
receipt of the demand does turn over control, the buyer is so Sonne 

(6) The provisions of Subsections (3), (4) and (5) apply to any obligation of a buyer to hold the 
seller harmless against HE DE SEEDE & or the like (Subsection (3) of Section 2-312 [55-2-312 NMSA 
1978]). . 


History: 1953 Comp., § 50A-2-607, enacted by Laws is to be judged by different standards so that in his case 
1961, ch. 96, § 2-607. it will be extended, for the rule of requiring notification is 
designed to defeat commercial bad faith, not to deprive a 


OFFICIAL COMMENTS good faith consumer of his remedy. 

UCC Official Comments © by ALI & the NCCUSL. Re- The content of the notification need merely be sufficient 
produced with permission of the PEB for the UCC. All to let the seller know that the transaction is still trouble- 
rights reserved. some and must be watched. There is no reason to require 

Prior uniform statutory provision, — Gubeot iui yes that the notification which saves the buyer's rights under 
Section 41, Uniform Sales Act; Subsections (2) and (3) - this section must include a clear statement of all the ob- 
Sections 49 and 69, Uniform Sales Act. jections that will be relied on by the buyer, as under the 

Changes. — Rewritten. section covering statements of defects upon rejection (Sec- 


tion 2-605). Nor is there reason for requiring the notifica- 
tion to be a claim for damages or of any threatened litiga- 
tion or other resort to a remedy. The notification which 
of simplicity and commercial convenience so that: saves the buyer's rights under this article need only be 
1, Under Subsection (1), once the buyer accepts a ten- such as informs the seller that the transaction is claimed 
der the seller acquires a right to its price on the contract to involve a breach, and thus opens the way for normal 
terms. In cases of partial acceptance, the price of any part settlement through negotiation. si) f 
accepted is, if possible, to be reasonably apportioned, us- _5. Under this article various beneficiaries are given 
ing the type of apportionment familiar to the courts in rights for injuries sustained by them because of the sell- 
quantum valebat cases, to be determined in terms of "the er's breach of warranty. Such a beneficiary does not fall 


Purposes of changes, — To continue the prior basic poli- 
cies with respect to acceptance of goods while making a 
number of minor though material changes in the interest 


contract rate," which is the rate determined from the bar- within the reason of the present section in regard to dis- 
gain in fact (the agreement) after the rules and policies of covery of defects and the giving of notice within a reason- 
this article have been brought to bear. able time after acceptance, since he has nothing to do with 

2, Under Subsection (2) acceptance of goods.precludes acceptance, However, the reason of this section does ex- 
their subsequent rejection. Any return of the goods there- tend to requiring the’ beneficiary to notify the seller that 
after must be by way of revocation of acceptance under an injury has occurred, What is said above, with‘ regard to 
the next section, Revocation is minavailable toriainon: the extended time for reasonable notification from the lay 
conformity known to the buyer at the time of acceptance, consumer after the injury is also applicable here; but even 
except where the buyer has accepted on the reasonable a beneficiary can be properly held to the use of good faith 
assumption that the non-conformity would be seasonably in notifying, once he has had time to become aware of the 
cured. legal situation. 

8, All other remedies of the buyer remain unimpaired 6. Subsection (4) unambiguously places the burden of 
under Subsection (2). This is intended to include the buy- proof to establish breach on the buyer after acceptance. 
er's full rights with respect to future installments despite However, this rule becomes one purely of procedure when 
his acceptance of any earlier non-conforming installment. the tender accepted was non-conforming and the buyer 

4. The time of notification is to be determined by ap- has given the seller notice of breach under Subsection (3). 
plying commercial standards to a merchant buyer. "A For Subsection (2) makes it clear that acceptance leaves 
reasonable time" for notification from a retail consumer unimpaired the buyer's right to be made whole, and that 
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right can be exercised by the buyer not only by way of 
cross-claim for damages, but also by way of recoupment in 
diminution or extinction of the price. 

7. Subsections (3) (b) and (5) (b) give a warrantor 
against infringement an opportunity to defend or com- 
promise third-party claims or be relieved of his liability. 
Subsection (5) (a) codifies for all warranties the practice of 
voucher to defend. Compare Section 3-803. Subsection (6) 
makes these provisions applicable to the buyer's liability 
for infringement under Section:2-312. 

8. All of the provisions of the present section are sub- 
ject to any explicit reservation of prec 

Cross references. — 

Point 1: Section 1-201. 

Point 2: Section 2-608. 

Point 4: Sections 1-204 and 2-605. 

Point 5: Section 2-318. 

Point 6: Section 2-717. 

Point 7: Sections 2-312 and 3-803. 

Point 8: Section 1-207. 

Definitional cross references, — 

"Burden of establishing". Section 1-201. 

"Buyer". Section 2-103. 

"Conform". Section 2-106. 

"Contract". Section 1-201. 

"Goods". Section 2-105. 

"Notifies". Section 1-201. 

"Reasonable time". Section 1-204. 

"Remedy". Section 1-201. 

"Seasonably". Section 1-204, 


ANNOTATIONS 


Comparative liability is not part of the UCC 
under this section. Bowlin's, Inc. v. Ramsey Oil Co., 
19838-NMCA-088, 99 N.M. 660, 662 P.2d 661, cert. denied, 
99 N.M. 644, 662 P.2d 645. 

The purpose of the requirement of notice to the 
seller of a breach of warranty is to enable the seller to 
minimize damages in some manner, if possible to cor- 
rect the defect, and also to give the seller some immunity 
against stale claims. O'Shea v. Hatch, 1982-NMCA-013, 
97 N.M. 409, 640 P.2d 515. 

No notice of intent to claim damages. — When a 
tender has been accepted, the buyer must, within a rea- 
sonable time after he discovers or should have discovered 
any breach, notify the seller or be barred from any rem- 
edy. There is no requirement that the buyer also notify the 
seller of an intent to claim damages for the breach. State 
ex rel. Concrete Sales & Equip. Rental Co. v. Kent Nowlin 
Constr, Inc.; 1987-NMSC-114, 106.N.M. 539, 746 P.2d 645. 

Notification of breach may be oral or written. — 
Notification of a breach of warranty may be either oral or 
in writing and is sufficient if it is informative to the seller 
of the general nature of the difficulty encountered with 
the warranted goods, O'Shea v. Hatch, 1982-NMCA-013, 
97 N.M. 409, 640 P.2d 515. 

Buyer must give notice within "reasonable time". 
— After a buyer has determined that there. has been a 
breach of warranty relating to the property sold, the 
buyer must give notice to the seller within a "reasonable 
time" after he discovers or should have discovered the 
breach, to avoid liability for the sale. O'Shea v. Hatch, 
1982-NMCA-013, 97 .N.M, 409, 640 P.2d 515. 

Sufficiency and timeliness of notice are questions 
of fact. — The sufficiency of notice and what is consid- 
ered a reasonable time within which to give notice of a 
breach of warranty are ordinarily questions of fact, based 
upon the circumstances of each case. O'Shea v. Hatch, 
1982-NMCA-013, 97 N.M. 409, 640 P.2d 515. 

Three-year delay in providing notice of breach 
of warranty was not reasonable. — Where plaintiff, 
who worked as a tree trimmer, purchased work boots from 
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defendant that purported to meet acceptable occupational 
safety and health administration standards, and after 
wearing the boots for several months, a piece of rubber on 
the sole of the boots became unglued, and while at work 
cutting down dead tree limbs, the unglued shoe piece got 
caught on debris, causing plaintiff to fall, drop a log on 
himself, and injure his back, summary judgment for de- 
fendant was appropriate where plaintiff knew about the 
role his boots played in his accident but waited over three 
years to provide notice of defendant's breach of warranty. 
Where there was no justification for waiting three years 
to provide notice, plaintiff failed to meet his burden of 
proving that adequate notice of the claim was provided 
to defendant, and therefore his claim for breach of war- 
ranty was barred. Badilla v. Wal-Mart Stores East, Inc., 
2017-NMCA-021, cert. denied. 

Reasonable to require loss claims to be made 
within two days. — In general, a contract provision re- 
quiring claims of loss to be made within two days of de- 
livery is reasonable, lawful and not unconscionable. Bow- 
lin's, Inc. v. Ramsey Oil Co.,, 1988-NMCA-038, 99 N.M. 660, 
662 P.2d 661, cert. denied, 99 N.M. 644, 662 P.2d 645. 

Acceptance of partial shipment. — Notice is not a 
condition precedent to the remedy of "cover" for failure to 
make a complete delivery. Not until the buyer accepts a 
complete tender must he, within a reasonable time after 
he discovers or should have discovered any breach, notify 
the seller of a breach or be barred from any remedy. A 
buyer's mere.acceptance of partial goods does not waive or 
otherwise affect his right to damages for the seller's failure 
to deliver the remainder under the contract of sale. State 
ex rel. Concrete Sales & Equip. Rental Co. v. Kent Nowlin 
Constr, Inc., 1987-NMSC-114, 106 N.M. 589, 746 P.2d 645. 

Law reviews. — For article, "Buyers and Sellers of 
Goods in Bankruptcy," see 1 N.M. L. Rev, 4385 (1971). 

For annual survey of New Mexico law relating to com- 
mercial law, see 18 N.M.L. Rev. 293 (1983). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 63 Am. 
Jur. 2d Products Liability § 525. 

Effect of stipulation for return of advance payment, if 
order is not accepted, 1 A.L.R. 15138. 

Judgment against seller of chattels for breach of war- 
ranty as conclusive upon prior warrantor, 8 A.L.R. 667. 

Right of purchaser to opportunity to pay in cash where 
tender has been made in other medium, 11 A.L.R. 811, 28 
A.L.R. 630, 46 A.L.R, 914. 

Liability of seller of article not inherently dangerous for 
personal injuries to the buyer due to the defective or dan- 
gerous condition of the article, 18 A.L.R. 1176, 74 A.L.R. 


- 348, 168 A.L.R, 1054. 
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Right of dealer against his vendor in case of breach of 
warranty as to article purchased for resale and resold, 22 
A.L.R. 183, 64 A.L.R. 888. 

Right of seller to ship goods after notice of repudiation 
by buyer, 27 A.L.R. 1230. 

Loss of profits as element of damages for fraud of seller 
as to quality of goods purchased for resale, 28 A.L.R. 354, 

Rights and remedies of purchaser under seller's agree- 
ment to assist him in reselling the goods, 29 A.L.R. 666, 

Applicability of provision in contract of sale for return of 
article, where article delivered does not answer to descrip- 
tion, 30 A.L.R. 321. 

Automobile or truck, right of action for breach of war- 
ranty, 34 A.L.R. 549, 43 A.L.R. 648. 

Effect of action as an election of remedy or choice of 
substantive rights in case of fraud in sale of property, 35 
A.L.R. 1158, 123 A.L.R. 378. 

Liability of seller of serum or vaccine matter for use on 
livestock for defects in quality thereof, 39 A.L.R. 399. 

Right of seller as condition of delivery to insist on pay- 
ment or resort to means not provided by contract to as- 
sure payment, 44 A.L.R. 448. 
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Misrouting as affecting duty of the buyer to accept Seller's right to retain down payment on buyer's unjus- 
goods, 46 A.L.R,.1120. tified refusal to accept goods, 11 A.L.R.2d 701. 
What constitutes delivery of goods sold under C.I.F. con- Seller's waiver of sales contract provision limiting time 
tracts, 47 A.L.R. 193. within which buyer may object to or return goods or ar- 
Contract requiring seller to look to property alone for ticle for defects or failure to comply with warranty or rep- 
payment, 50 A.L.R, 714. resentations, 24 A.L.R.2d 717. 
Factor's failure to account for proceeds of sale as affect- Buyer's acceptance of delayed or defective installment 
ing rights of seller and purchaser inter se, 50 A.L.R. 1801. of goods as waiver of similar default as to later install- 
- Reserving to seller right to demand cash or security, ments, 32 A.L.R.2d 1117: 
if buyer's credit or financial responsibility peraiees im- Purchaser's use or attempted use of articles kndwnr to 
paired, 64 A.L.R. 1117. be defective as affecting damages recoverable for breach 
Acceptance after agreed time of delivery as waiver of of warranty, 33 A.L.R.2d 511. 
damages on account of seller's delay, 80 A.L.R. 322. Time within which buyer of goods must give notice in 
Effect of express provision of contract limiting obliga- order to recover damages for seller's breach of express 
tion in case of breach of warranty to replacement of defec- warranty, 41 A.L.R.2d 812. 
tive article or part under Uniform Sales Act, 106 A.L.R. Use of article by buyer as waiver of right to rescind for 
1466. fraud, breach of warranty or failure of goods to comply 
Breach of warranty as to title, as within statutory pro- with contract, 41 A.L.R.2d 1178. 
vision requiring notice of breach of warranty on sale of In absence of written provision and sales contract; place 
goods, 114 A.L.R. 707. where cash consideration for goods purchased-is eae ee 
Insolvency of buyer as justifying seller on credit in re- 49 A.L.R.2d 1350. 
fusing to deliver except for cash, 117 A.L.R. 1105. Third-party beneficiaries of warranties under UCC. § 
Sufficiency of buyer's attempt to rescind, 118 A.L.R. 2-318, 100 A.L.R.3d 743. 
5380. Extent of liability of seller of livestock infected with 
Duty of seller to: tender delivery where buyer has not communicable disease, 14 A.L.R.4th 1096. 
exercised his option. under contract to require shipment Necessity that buyer of goods give notice of breach of 
before time specified, 119 A.L.R..1495. : warranty to manufacturer under UCC § 2-607, requiring 
Purchaser's remedy for personal injury due to defective notice to seller of breach, 24 A.L.R.4th 277. 
or dangerous condition of purchased article not inherently Products liability: seller's right to indemnity from man- 
dangerous, 168 A.L.R. 1054. ufacturer, 79 A.L.R.4th 278. 
Buyer's acceptance of part of goods as affecting right to Third-party beneficiaries of warranties under UCC § 2- 
damages for failure to complete delivery, 169 A.L.R. 595, 318, 50 A.L.R.5th 327. 
What amounts to acknowledgment by third person that Sufficiency and timeliness of buyer's notice under UCC 
he holds goods on buyer's behalf within statutory provi- § 607(3)(a) of seller's breach of warranty, 89 A.L.R.5th 319. 
sion respecting delivery when goods are in possession of TTA C.J.8, Sales § 189 et seq. 


third person, 4 A.L.R.2d 213. 


55-2-608. Revocation of acceptance in whole or in part. 


(1) The buyer may revoke his acceptance of a lot or commercial unit whose nonconformity sub- 
stantially impairs its value to him if he has accepted it: 

(a) on the reasonable assumption nat its nonconformity would be cured and it Rie not 
been seasonably cured; or 

(b) without discovery of such Oe nity iffhis acceptance was reasonably induced el- 
ther by the difficulty of discovery before acceptance or by the seller's assurances. 

(2) Revocation of acceptance must occur within a reasonable time after the buyer discovers 
or should have discovered the ground for it and before any substantial change in condition of the 
goods which is not caused by their own defects. It is not effective until the buyer notifies the seller 
of it. 

(3) A buyer who so revokes has the same rights and duties with regard to the goods involved 
as if he had rejected them. 


History: 1953 Comp,, § 50A-2-608, enacted by Laws two remedies is stressed by the terms used in the pres- 
1961, ch. 96, § 2-608. ent section, The section no longer speaks of "rescission," a 
term capable of ambiguous application either to transfer 
OF F ICIAL COMMENTS of title to the goods or to the contract of sale and suscep- 
UCC Official Comments ©, by ALI & the NCCUSL. Re- tible also of confusion with cancellation for cause of an 
produced with permission of the PEB for-the UCC. All executed or executory portion of the contract. The remedy 
rights reserved. under this section is instead referred to simply as "revoca- 
Prior uniform statutory provision. — Section 69(1) (a), tion of acceptance" of goods tendered under a contract for 
(3), (4) and (5), Uniform Sales Act. sale and involves no suggestion of "election" of any sort. 
Changes, — Rewritten, 2: Revocation of acceptance is possible only where 
Purposes of changes. — To make it clear that: ; the nonconformity substantially impairs the value of the 
1. Although the prior. basic policy is continued, the goods to the buyer. For this purpose the test is not what 
buyer is no longer required to elect between revocation of the seller had reason to know at the time of contracting; 
acceptance and recovery of damages for breach,.Both are the question is whether the non-conformity is such as will 
now available to him. The non-alternative character of the in fact cause a substantial impairment of value to the 


452 


© 2022 State.of New Mexico. New Mexico Compilation Commission. All rights reserved. 


55-2-608 


buyer though the seller had no advance knowledge as to 
the buyer's particular circumstances. 

3. "Assurances" by the seller under Paragraph (b) of 
Subsection (1) can rest as well in the circumstances or in 
the contract as in explicit language used at the time of de- 
livery. The reason for recognizing such assurances is that 
they induce the buyer to delay discovery. These are the 
only assurances involved in Paragraph (b). Explicit assur- 
ances may be made either in good faith or bad faith. In 
either case any remedy accorded by this article is avail- 
able to the buyer under the section on remedies for fraud. 

4. Subsection (2) requires notification of revocation 
of acceptance within a reasonable time after discovery of 
the grounds for such revocation. Since this remedy will 
be generally resorted to only after attempts at adjust- 
ment have failed, the reasonable time period should ex- 
tend in most cases beyond the time in which notification 
of breach must be given, beyond the time for discovery of 
non-conformity after acceptance and beyond the time for 
rejection after tender. The parties may by their agreement 
limit the time for notification under this section, but the 
same sanctions and considerations apply to such agree- 
ments as are discussed in the comment on manner and 
effect of rightful rejection. 

5. ‘The content of the notice under Subsection (2) is to 
be determined in this case as in others by considerations 
of good faith, prevention of surprise, and reasonable ad- 
justment. More will generally be necessary than the mere 
notification of breach required under the preceding sec- 
tion. On the other hand the requirements of the section 
on waiver of buyer's objections do not apply here. The fact 
that quick notification of trouble is desirable affords good 
ground for being slow to bind a buyer by his first state- 
ment. Following the general policy of this article, the re- 
quirements of the content of notification are less stringent 
in the case of a non-merchant buyer. 

6. Under Subsection (2) the prior policy is continued 
of seeking substantial justice in regard to the condition 
of goods restored to the seller. Thus the buyer may not 
revoke his acceptance if the goods have materially dete- 
riorated except by reason of their own defects. Worthless 
goods, however, need not be offered back and minor de- 
fects in the articles reoffered are to be disregarded. 

7. The policy of the section allowing partial acceptance 
is carried over into the present section and the buyer may. 
revoke his acceptance, in appropriate cases, as to the en- 
tire lot or any commercial unit thereof. 

Cross references. — 

Point 3: Section 2-721. 

Point 4: Sections 1-204, 2-602 and 2-607. 

Point 5: Sections 2-605 and 2-607. 

Point 7: Section 2-601. 

Definitional cross references. — 

"Buyer". Section 2-103. 

"Commercial unit". Section 2-105. 

"Conform". Section 2-106. 

"Goods". Section 2-105. 

"Lot". Section 2-105. 

"Notifies". Section 1-201. 

"Reasonable time". Section 1-204. 

"Rights". Section 1-201. 

"Seasonably". Section 1-204. 

"Seller". Section 2-103. 


ANNOTATIONS 


Rights upon revocation of acceptance. — Buyer 
who justifiably revokes his acceptance has the same right 
to rescission as though he had rejected the goods in the 
first place. Grandi v. LeSage, 1965-NMSC-017, 74 N.M. 
799, 399 P.2d 285. 

Reasonable efforts required. — After buyers ac- 
cepted delivery of gelding they believed to be a stallion, 
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they were still able to revoke acceptance by making ev- 
ery reasonable effort to locate and inform seller of horse's 
misrepresentation, upon their discovery of the mistake of 
sex. Grandi v. LeSage, 1965-NMSC-017, 74 N:M. 799, 399 
P.2d 285.: 

Damages generally. — Since Subsection (3) of this sec- 
tion states that a buyer who revokes has same rights with 
regard to goods involved as if he had rejected them, plain- 
tiff, who purchased used automobile but then revoked ac- 
ceptance of the vehicle when defendant vendor failed to 
deliver clear title as warranted, was not precluded from 
recovering "nondelivery" damages under Section 55-2- 
711 NMSA 1978, even where physical delivery took place. 
Gawlick v. Am. Builders Supply, Inc.,.1974-NMCA-005, 86 
N.M. 77, 519 P.2d 313. 

Buyer may not revoke acceptance and recover 
for breach. — Even though buyer is no longer required 
to elect between revocation of acceptance and recovery of 
damages for breach, recovery from one claim precludes re- 
covery from the other. GMAC v. Anaya, 1985-NMSC-066, 
103 N.M. 72, 703 P.2d 169. 

Continued possession not waiver of right to re- 
voke acceptance. — Continued possession and reason- 
able use of property after the buyer has notified the seller 
of a revocation of acceptance does not, as a matter of law, 
constitute a waiver of the right to revoke acceptance. 
O'Shea v. Hatch, 1982-NMCA-013, 97 N.M. 409, 640 P.2d 
515. 

Continued use of property will not negate the claim of 
revocation of acceptance in every case, particularly where 
the sellers fail to contact the buyers to arrange for re- 
moval of the property, or to show how any delay may have 
prejudiced them or to show that the delay could have been 
avoided. O'Shea v. Hatch, 1982-NMCA-013, 97 N.M. 409, 
640 P.2d 515. 

Strict adherence to use of specific revoking 
words not required of buyers: they must, however, give 
sufficient indication of revocation that there can be no 
surprise on the part of the seller. Ybarra v. Modern Trailer 
Sales, Inc., 1980-NMSC-044, 94 N.M. 249, 609 P.2d 331. 

Actions of buyer inconsistent with revocation. — 
Buyer's claims that it had rejected or revoked acceptance 
of juniper plants by telephone statement that plants were 
not "up to snuff" was refuted by the fact that four months 
after receiving them it had removed them from their five 
gallon containers and had planted them in fulfillment of 
its contract with a third party. Oda Nursery, Inc. v. Gar- 
cia Tree & Lawn, Inc., 1985-NMSC-098, 103 N.M. 438, 708 
P.2d 1039: 

"Reasonable time" within which to reject is ques- 
tion of fact. — The question of what is a "reasonable 
time” within which to rescind a sale is a question of fact 
which differs under the facts of each case, O'Shea v. Hatch, 
1982-NMCA-013, 97 N.M. 409, 640 P.2d 515. 

Reasonable to require loss claims to be made 
within two days. — In general, a contract provision re- 
quiring claims of loss to be made within two days of de- 
livery is reasonable, lawful and not unconscionable. Bow- 
lin's, Inc. v. Ramsey Oil Co,, 1983-NMCA-038, 99 N.M. 660, 
662 P.2d 661, cert. denied, 99 N.M. 644, 662 P.2d 645, 

Four years not unreasonable time to revoke ac- 
ceptance, following constant complaints. — In a suit 
to revoke acceptance of a contract for the sale of a mobile 
home, four years was not an unreasonable time for the 
buyer's revocation, where the buyers complained about 
the defects as soon as they were discovered, continually 
asked the seller to remedy the defects and relied upon 
seller's assurances that repairs would be made, Ybarra v, 
Modern Trailer Sales, Inc,, 1980-NMSC-044, 94 N.M., 249, 
609 P.2d 331. 

Five years not unreasonable. — A five-year period 
between acceptance of a mobile home and revocation of 
that acceptance because of cracks in the polybutylene 
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pipes is a "reasonable time". Jaramillo v. Gonzales, Bond in Public Works Contracts - Notice as Condition Prec- 

2002-NMCA-072, 132°N.M. 459, 50 P.3d 554, cert, denied, edent to Action," see 9 Nat, Resources J. 295 (1969)... 

132.N.M. 288, 47 P.3d 447. For annual survey of New Mexico law relating to com- 
' Proof of substantial impairment not required for mercial law, see 12 N.M.L. Rev, 173 (1982), 

rejection. — Where the buyer is simply rejecting goods, For annual survey of New Mexico law relating to com- 

he is not required to prove substantial impairment, Dea- mercial law, see 138 N.M.L. Rey. 293 (1983). 

ton, Inc. v. Aeroglide Corp,, 1982-NMSC-147, 99 N.M. 253, For article, "New Mexico's 'Lemon Law': Consumer Pro- 

657 P.2d 109. tection or Consumer Frustration?", see 16 N,M.L. Rev. 251 
"Substantial change", — Seller asserting the ac- (1986).. 

ceptance of a mobile home cannot be revoked after five Am. Jur. 2d, A.L. R. Abd C.J.S. dofeparuies aes 63 Am. 

years of use because the home has undergone "substan- Jur, 2d Produpte Liability §§ 521 to 525. 

tial change" must present evidence of the change and Resale by buyer where seller has refused to receive 

of the amount of depreciation. Jaramillo v. Gonzales, property rejected for breach of warranty, 24 A.L.R. 1445. 

2002-NMCA-072, 182 N.M. 459, 50 P.3d.554, cert. denied, . Acceptance of installment of goods as affecting buyer's 

132 N.M. 288, 47 P.3d 447. right to rescind because of defects in that installment, 29 
Buyer to hold goods with, aiieyontle care. — A A.L.R.. 1517. 

buyer, after having given seller notice of a rejection of Abandonment of possession as prerequisite to vendee's 

goods within a reasonable time, is under a duty after re- suit to obtain a rescission or to. recover back money paid, 

jection to hold the goods with reasonable care for a time 142 A.L.R, 582, 

sufficient to permit the seller to remove them. O'Shea v. Buyer's return of subject of sale and acceptance of re- 

Hatch, 1982-NMCA-013, 97 N.M. 409, 640 P.2d 515. turn or credit for the purchase price as affecting right 
When buyer may retain possession. —, Where a to recover special damages for breach of warranty, 157 

buyer notifies a seller of a revocation of acceptance of A.L.R. 1077, 

goods, and receives no instructions from. the seller con- Measure and elements of recovery of buyer rescinding 

cerning the return or disposition of the property, the buyer sale of domestic animal for seller's breach of warranty, 35 

is entitled to retain possession of such property. O'Shea v. A.L.R.2d 1273. 

Hatch, 1982-NMCA-013, 97 N.M. 409, 640 P.2d 515. Use of article by buyer as waiver of right to rescind for 
Comparative liability is not part of the UCC fraud, breach of warranty or failure of goods to comply 

under this section. Bowlin's, Inc..v. Ramsey Oil Co., with contract, 41 A.L.R.2d 1173. 

19838-NMCA-088, 99 N.M. 660, 662 P.2d 661, cert. denied, What constitutes, "substantial aacisment entitling 

99 N.M. 644, 662 P.2d 645. buyer to revoke his acceptance of goods under UCC § 2- 
Law reviews. — For comment, "The Miller Act in New 608(1), 88 A.L.R.5th 191, 

Mexico - Materialman's Right to Recover on Prime's Surety 77A C.J.S. Sales § 199 et seq. 


55-2-609. Right to adequate assurance of performance. 


(1) A contract for sale imposes an obligation on each party that the other's expectation of re- 
ceiving due performance will not be impaired. When reasonable grounds for insecurity arise with 
respect to the performance of either party, the other may in writing demand adequate. assurance 
of due performance and until he receives such assurance may, if commercially reasonable, suspend 
any performance for which he has not already received the agreed return. 

(2) Between merchants, the reasonableness of grounds for insecurity and the adequacy of any 
assurance offered shall be determined according to commercial standards. 

(3) Acceptance of any improper delivery or payment does not prejudice the aggrieved party's 
right to demand adequate assurance of future performance. 

(4) After receipt of a justified demand, failure to provide within a reasonable time not exceed- 
ing thirty days such assurance of due performance as is adequate under the circumstances of the 
particular case is a repudiation of the contract. 


History: 1953 Comp., § 50A-2-609, enacted by Laws willingness or the ability of a party to perform declines 
1961, ch. 96, § 2-609. materially between the time of contracting and the time 
- for performance, the other party is threatened with the 
OFFICIAL COMMENTS loss of a substantial part of what he has bargained for. A 
seller needs protection not merely against having to de- 
UCC Official Comments © by ALI & the NCCUSL. Re- liver on credit to a shaky buyer, but also against having 
produced with permission of the PEB for the UCC. All to procure and manufacture the goods, perhaps turning 
r ights reserved, down other customers. Once he has been given reason to 
Prior uniform statutory provision. — See Sections 53, believe that the buyer's performance has become uncer- 
54(1) (b), 55 and 63(2), Uniform Sales Act. tain, it is an undue hardship to force him to continue his 
Purposes, — ‘ own performance. Similarly, a buyer who believes that the 
1, The section rests on the recognition of the fact that seller's deliveries have become uncertain cannot safely 
the essential purpose of a contract between commercial wait for the due date of performance when he has been 
men is actual performance and they do not bargain merely buying to assure himself of materials for his current man- 
for a promise, or for a promise plus the right to win a law- ufacturing or to replenish his stock of merchandise. ' 
suit and that a continuing sense of reliance and security 2. Three measures have been adopted to meet the 
that the promised performance will be forthcoming when needs of commercial men in such situations. First, the ag- 
due, is an important feature of the bargain. If either the grieved party is permitted to suspend his own performance 
454 
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and any preparation therefor, with excuse for any result- 
ing necessary delay, until the situation has been clarified. 
"Suspend performance" under this section means to hold 
up performance pending'the outcome of the demand, and 
includes also the holding up of any preparatory action. 
This is the same principle which governs the ancient law 
of stoppage and seller's lien, and also of excuse of a buyer 
from prepayment if the seller's actions manifest that he 
cannot or will not perform. (Original Act, Section 63(2).) 

Secondly, the aggrieved party is given the right to re- 
quire adequate assurance that the other party's perfor- 
mance will be duly forthcoming, This principle is reflected 
in the familiar clauses permitting the seller to curtail 
deliveries if the buyer's credit becomes impaired, which 
when held within the limits of reasonableness and good 
faith actually express no more than the fair business 
meaning of any commercial contract. 

Third, and finally, this section provides the means 
by which the aggrieved party may treat the contract as 
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broken if his reasonable grounds for insecurity are not | 


cleared up within a reasonable time, This is the principle’ 


underlying the law of anticipatory breach, whether by way 
of defective part performance or by repudiation. The pres- 
ent section merges these three principles of law and com- 
mercial practice into.a single theory of general application 
to all sales agreements looking to future performance. 

3. Subsection (2) of the present section requires that 
"reasonable" grounds and "adequate" assurance as used 
in Subsection (1) be defined by commercial rather than le- 
gal standards. The express reference to commercial stan- 
dards carries no connotation that the obligation of good 
faith is not equally applicable here. 

Under commercial standards and in accord with com- 
mercial practice,'a ground for insecurity need not arise 
from or be directly related to the contract in question; 
The law as to "dependence" or "independence" of promises 
within a single contract Habs not control the application of 
the present section. 

Thus a buyer who falls behind in "his account" with 
the seller, even though the items involved have to do 
with separate and legally distinct contracts, impairs the 
seller's expectation of due performance, Again, under the 
same test, a buyer who requires precision, parts: which 
he intends to use immediately upon delivery, may have 
reasonable grounds for insecurity if he discovers that 
his seller is making defective deliveries of such parts to 
other buyers with similar needs, Thus, too, in a situation 
such as arose in Jay Dreher Corporation v, Delco Appli- 
ance Corporation, 93 F.2d 275 (C.C\A.2, 1937), where a 
manufacturer, gavea dealer ani exclusive’ franchise for 
the sale of his product but.on two or three occasions 
breached the exclusive dealing clause, although there 
was no default in orders, deliveries or payments under 
the separate sales contract between the parties, the ag- 
grieved dealer, would be entitled to suspend his perfor- 
mance of the contract for sale under the present, section 
and to demand, assurance that the exclusive dealing con- 
tract would.be lived up to. There,is no need for an explicit 
clause tying the exclusive franchise into the contract for 
the sale of goods since the situation itself ties the agree- 
ments together. 

The nature of the sales contract enters also into the 
question of reasonableness. For example, a report from an 
apparently trustworthy source that the seller had shipped 
defective goods or was planning.to ship them would nor- 
mally give the buyer reasonable grounds for insecurity. 
But. when the buyer has assumed the risk of payment 
before inspection of the goods,,as in a sales contract on 
C.I.F, or similar cash against documents terms, that risk 
is not to be evaded by a demand for assurance. Therefore 
no ground for insecurity would exist under this section 
unless the, report went to a ground which resvald excuse 
payment by the buyer. 
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4, What constitiites "adequate" assurance of due per- 
formance is subject to the same test of factual conditions. 
For example, where the buyer can make use of a:defective 
delivery, a mere promise by a seller of good repute that he 
is giving the matter his attention and that the defect will 
not be repeated, is normally sufficient. Under the same 
circumstances, however, a similar statement by a known 
corner-cutter might well be considered insufficient with- 
out the posting of a guaranty or, if so demanded by the 
buyer, a speedy replacement of the delivery involved. By 
the same token where a delivery has defects, even though 
easily curable, which interfere with easy use by the buyer, 
no verbal assurance can be deemed adequate which is not 
accompanied by replacement, repair, money-allowance or 
other commercially reasonable cure. 

A fact situation such'as arose in Corn Products Refining 
Co, v. Fasola, 94. N.J.L. 181, 109 A. 505 (1920) offers illus- 
tration both of reasonable grounds for insecurity and "ad- 
equate" assurance. In that case a contract for the sale of 
oils on 30 days' credit, 2% off for payment within 10 days, 
provided that credit was to be extended to the buyer only 
if his financial responsibility was satisfactory to the seller. 
The buyer had been in the habit of taking advantage of 
the discount but at the same time that he failed to make 
his customary 10 day payment, the seller heard rumors, in 
fact false, that the buyer's financial condition was shaky. 
Thereupon, the seller demanded cash before shipment or 
security satisfactory to him. The buyer sent a good credit 
report from his banker, expressed willingness to make 
payments when due on the 30 day terms and insisted on 
further deliveries under the contract. Under this article 
the rumors, although false, were enough to make the buy- 
er's financial condition "unsatisfactory" to the seller under 
the contract clause. Moreover, the buyer's practice of tak- 
ing the cash discounts:is enough, apart from the contract 
clause, to lay a‘commercial foundation for suspicion when 
the practice is suddenly stopped. These matters, however, 
go only to the justification of the seller's demand for secu- 
rity, or his "reasonable grounds for insecurity". 

The adequacy of the assurance given is not measured as 
in the type of "satisfaction" situation affected with intan- 
gibles, such as in personal service cases, cases involving 
a third party's judgment as final, or cases in which the 
whole contract is dependent on one party's satisfaction, as 
in a sale on approval. Here, the seller must exercise good 
faith and observe commercial standards. This article thus 
approves the statement of the court in James B, Berry's 
Sons Co. of Illinois v, Monark Gasoline & Oil Co.,.Inc., 82 
F.2d 74 (C.C.A.8, 1929), that the seller's satisfaction under 
such a clause must be based upon reason and must not 
be arbitrary or capricious; and rejects the purely personal 
"good faith" test of the Corn Products Refining Co, case, 
which held that in the seller's sole judgment, if for any 
reason he was dissatisfied, he was entitled to revoke the 
credit. In the absence of the buyer's failure to take the 
2% discount as was his custom, the banker's report given 
in that case would have been "adequate" assurance under 
this act, regardless of the language of the "satisfaction" 
clause, However, the seller is reasonably entitled to feel 
insecure at a sudden expansion of the buyer's use of a 
credit term, and should be entitled either to security or to 
a satisfactory explanation. 

The entire foregoing discussion as to adequacy of as- 
surance by way of explanation is subject to qualification 
when repeated occasions for the application of this sec- 
tion arise. This act recognizes that repeated delinquen- 
cies must be viewed as cumulative. On the other hand, 
commercial sense also requires that if repeated claims for 
assurance are made under this section, the basis for these 
claims must be increasingly obvious. 

5. A failure to provide adequate assurance of perfor- 
mance and thereby to re-establish the security of expec- 
tation, results in a breach only "by repudiation" under 
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Subsection (4). Therefore, the possibility is continued of 
retraction of the repudiation under the section dealing 
with that problem, unless the aggrieved party has acted 
on the breach in some manner. 

The thirty day limit on the time to provide assurance 
is laid down to free the question of reasonable time from 
uncertainty in later litigation. 

6. Clauses seeking to give the protected party ex- 
ceedingly wide: powers to cancel or readjust the contract 
when ground for insecurity arises must be read against 
the fact that good faith is‘a part of the obligation of the 
contract and not subject to modification by agreement 
and includes, in:the case of a merchant, the reasonable 
observance of commercial standards of fair dealing in the 
trade. Such clauses can thus be effective to enlarge the 
protection given by the present section to a certain extent, 
to fix the reasonable time within which requested assur- 
ance must be given, or to define adequacy of the assurance 
in any commercially reasonable fashion. But any clause 
seeking to set up arbitrary standards for action is inef- 
fective under this article. Acceleration clauses are treated 
similarly in the articles on commercial paper and secured 
transactions. 

Cross references. — 

Point 3: Section 1-203. 

Point 5: Section 2-611. 

Point 6; Sections 1-208, 1-208 and Articles 3 and 9. 

Definitional cross references. — i 
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55-2-610. Anticipatory repudiation. 
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"Aggrieved party". Section 1-201. 
"Between merchants". Section 2-104. 
"Contract". Section 1-201. 

"Contract for sale". Section 2-106. 
"Party". Section 1-201. 

"Reasonable time". Section 1-204. 
"Rights". Section 1-201. 

"Writing". Section 1-201. 


ANNOTATIONS 


Law reviews. — For comment, "Commercial Law - 
Uniform Commercial Code - Section 2-609: Right to Ad- 
equate Assurance of Performance," see 7 Nat. Resources J. 
397 (1967). 

For article, "Buyers and Sellers of Goods in Bank- 
ruptcy," see 1 N.M. L. Rev. 435 (1971). 

For note, "Self-Help Repossession Under the Uniform 
Commercial Code: The Constitutionality of Article 9, Sec- 
tion 5038,” see 4 N.M. L: Rev. 75 (1978). 

Am. Jur, 2d, A.L.R. and C.J.S. references. — Nature, 
construction and effect of "lay away" or "will call" plan or 
system, 10 A.L.R.3d 456. 

Sales: what constitutes "reasonable grounds for insecu- 
rity" justifying demand for adequate assurance of perfor- 
mance under UCC § 2-609, 37 A.L.R.5th 459, 

77A C.J.S, Sales § 157 et seq. 


When either party repudiates the contract with respect to a performance not, yet due, the loss 
of which will substantially impair the value of the contract to the other, the aggrieved party may: 

(a) for a commercially reasonable time await performance by the repudiating party; or 

(b) resort to any remedy for breach (Section 2-708 [55-2-703 NMSA 1978] or Section 2-711 [55- 
2-711 NMSA 1978]), even though he has notified the repudiating party that he would await the 
latter's performance and has urged retraction; and 


(c) 


in either case suspend his own performance or proceed in accordance with the provisions 


of this article on the seller's right to identify goods to the contract notwithstanding breach or to 
salvage unfinished goods (Section 2-704 [55-2-704 NMSA 1978]). | 


History: 1958 Comp., § 50A-2-610, enacted by Laws 
1961, ch. 96, § 2-610. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

Prior uniform statutory provision. — See Sections 63(2) 
and 65, Uniform Sales Act. 

Purposes. — To make it clear that: 

1, With the problem of insecurity taken care of by 
the preceding section and with provision being made in 
this article as to the effect of a defective delivery un- 
der an installment contract, anticipatory repudiation 
centers upon an overt communication of intention or an 
action which renders performance impossible or dem- 
onstrates a clear determination not to continue with 
performance. 

Under the present section when such a repudiation sub- 
stantially impairs the value of the contract, the aggrieved 
party may at any time resort to his remedies for breach, 
or he may suspend his own performance while he negoti- 
ates with, or awaits performance by, the other party. But 
if he awaits performance beyond a commercially reason- 
able time he cannot recover resulting damages which he 
should have avoided. 
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2. Itis not necessary for repudiation that performance 
be made literally and utterly impossible, Repudiation can 
result from action which reasonably indicates a rejection 
of the continuing obligation. And, a repudiation automati- 
cally results under the preceding section on insecurity 
when a party fails to provide adequate assurance of due 
future performance within thirty days after a justifiable 
demand therefor has been made. Under the language of 
this section, a demand by one or both parties for more than 
the contract calls for in the way of counter-performance is 
not in itself a repudiation nor does it invalidate a plain ex- 
pression of desire for future performance. However, when 
under a fair reading it amounts to a statement of inten- 
tion not to perform except on conditions which go beyond 
the contract, it becomes a repudiation. 

3. The test chosen to justify an aggrieved party's action 
under thisisection is the same as that in the section on breach 
in installment contracts - namely the substantial value of 
the contract. The most useful test of substantial value is to 
determine whether material inconvenience or injustice will 
result if the aggrieved party is forced to wait and receive an 
ultimate tender minus the part or aspect repudiated. 

' 4, After repudiation, the aggrieved party may immedi- 
ately resort to any remedy he chooses provided he moves 
in good faith (see Section 1-203). Inaction and silence by 
the aggrieved party may leave the matter open but it 
cannot be regarded -as misleading the repudiating party. 
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Therefore the aggrieved party is left free to proceed at any 
time with his options under this section, unless he has 
taken some positive action which in good faith requires no- 
tification to the other party before the remedy is pursued. 

Cross references. —. 

Point 1: Sections 2-609 and 2-612. 

Point 2: Section 2-609. 

Point 3: Section 2-612, 

Point 4: Section 1-203. 

Definitional cross references. — 

"Agerieved party". Section 1-201. 

"Contract". Section 1-201. 

"Party". Section 1-201. 

"Remedy". Section 1-201. 


ANNOTATIONS 


Effect of value lost from "used" condition of goods 
on mitigation of damages. — The duty of the seller of a 
boat to mitigate damages arose after the seller was notified 
of the repudiation of the buyer, and where a loss in value of 
the boat due to its "used" condition occurred before the buy- 
er's repudiation letter, the boat's "used" value was a proper 


SALES 


55-2-612 


damage for the court to consider, and was not subject to 
the duty to mitigate. Elephant Butte Resort Marina, Inc. v. 
Wooldridge, 1985-NMSC-014, 102 N.M. 286, 694 P.2d 1851. 

Law reviews. — For comment, "Commercial Law - 
Uniform Commercial Code - Section 2-609: Right to Ad- 
equate Assurance of Performance," see 7 Nat. Resources J. 
397 (1967). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 50 Am. 
Jur. 2d Letters of Credit, and Credit Cards § 75 et seq. 

Breach of one contract as ground for rescission of an- 
other, 27 A.L.R. 1157. 

Election to rescind for fraud as barring action for dam- 
ages, 35 A.L.R. 1155, 123 A.L.R. 378. 

Refusal to accept crops to be grown, 44 A.L.R. 215, 108 
A.L.R. 1482. 

Return or tender of consideration for release or compro- 
mise of claim on contract of sale, as condition of action for 
rescission, 1384 A.L.R. 146. 

What constitutes anticipatory repudiation of sales con- 
tract under UCC §$ 2-610, 1 A.L.R.4th 527. 

T7A C.J.S. Sales § 121 et seq. 


55-2-611. Retraction of anticipatory repudiation. 


(1) Until the repudiating party's next performance is due, he can retract*his repudiation un- 
less the aggrieved party has since the repudiation cancelled or materially changed his position or 
otherwise indicated that he considers the repudiation final. 

(2) Retraction may be by any method which clearly indicates to the aggrieved party that the 
repudiating party intends to perform, but must include any assurance justifiably demanded under 
the provisions of this article (Section 2-609 [55-2-609 NMSA 1978)). 

(3) Retraction reinstates the repudiating party's rights under the contract with due excuse and 
allowance to the aggrieved party for any delay occasioned by the repudiation. 


History: 1953 Comp., § 50A-2-611, enacted by Laws 
1961, ch. 96, § 2-611. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

Prior uniform statutory provision. — None. 

Purposes. — To make it clear that: 

1.. The repudiating party's right to reinstate the con- 
tract is entirely dependent upon the action taken by the 
aggrieved party. If'the latter has cancelled the contract 
or materially changed his position at any time after the 
repudiation, there can be no retraction under this section. 

2. Under Subsection (2) an effective retraction must 
be accompanied by any assurances demanded under the 
section dealing with right to adequate assurance. A repu- 
diation is of course sufficient to give reasonable ground 
for insecurity and to warrant a request for assurance as 


an essential condition of the retraction. However, after a 
timely and unambiguous expression of retraction, a rea- 
sonable time for the assurance to be worked out should be 
allowed by the aggrieved party before cancellation. 

Cross reference. — Point 2: Section 2-609. 

Definitional cross references. — 

"Agerieved party". Section 1-201. 

"Cancellation". Section 2-106. 

"Contract". Section 1-201. 

"Party". Section 1-201. 

"Rights", Section 1-201. 


ANNOTATIONS 


Law reviews. — For comment, "Commercial Law - 
Uniform Commercial Code - Section 2-609: Right to Ad- 
equate Assurance of Performance," see 7 Nat. Resources J. 
397 (1967). 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 77A 
C.J.S. Sales § 121 et seq. 


55-2-612. "Installment contract"; breach. 


(1) An "installment contract" is one which requires or authorizes the delivery of goods in sepa- 
rate lots to be separately accepted, even though the contract contains a clause "each delivery is a 
separate contract" or its equivalent, 

(2) The buyer must reject any installment which is nonconforming if the nonconformity sub- 
stantially impairs the value of that installment and cannot be cured or if the nonconformity is a 
defect in the required documents; but if the nonconformity does not fall within Subsection (3) and 
the seller gives adequate assurance of its cure, the buyer must accept that installment. 
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(3) \Whenever nonconformity or default with respect to one or more installments substantially 
impairs the value of the whole contract, there is a breach of the whole, But the aggrieved party 
reinstates the contract if he accepts a nonconforming installment. without seasonably notifying of 
cancellation or if he brings an action with respect only to past installments or demands perfor- 


mance as to future installments. 


History: 1953 Comp., § 50A-2-612, enacted by Laws 
1961, ch. 96, § 2-612. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL.. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

Prior uniform statutory provisinn: — Section 45(2), Uni- 
form Sales Act. 

Changes. — Rewritten. 

Purposes of changes. — To continue prior law but to 
make explicit the more mercantile interpretation of many 
of the rules involved, so that: 

1. The definition of an installment contract is phrased 
more broadly in this article so as to cover installment de- 
liveries tacitly authorized by the circumstances or by the 
option of either party. 

2. In regard to the apportionment of the price for sepa- 
rate payment this article applies the more liberal test of 


what can be apportioned rather than the test of what is | 


clearly apportioned by the agreement. This article also 
recognizes approximate calculation or apportionment of 
price subject to subsequent adjustment. A provision for 
separate payment for each lot. delivered ordinarily means 
that the price is’at least roughly calculable by units of 
quantity, but such a provision is not essential to.an "in 

stallment contract." If separate acceptance of separate de- 
liveries is contemplated, no generalized contrast between 
wholly "entire" and wholly "divisible" contracts has any 
standing under this article. 

3. . This article, rejects any approach which gives 
clauses such as "each delivery is a separate contract" their 
legalistically literal effect. Such contracts nonetheless call 
for installment deliveries, Hven where a clause speaks of 
"a separate contract for all purposes", a commercial read- 
ing of the language under the section on good faith and 
commercial standards requires that the singleness of the 
document and the negotiation, together with the sense of 
the situation, prevail over any noncommercial and legal- 
istic interpretation, 

4. One of the requirements for rejection under Sub- 
section (2) is nonconformity substantially impairing the 
value of the installment in question. However, an install- 
ment agreement may require accurate conformity in qual- 
ity as a condition to the right to acceptance if the need for 
such conformity is made clear either by express provision 
or by the circumstances. In such a case the effect of the 
agreement is to define explicitly what amounts to sub- 
stantial impairment of value impossible to cure. A clause 
requiring accurate compliance as a condition to the right 
to acceptance must, however, have some basis in reason, 
must avoid imposing hardship by surprise and is subject 
to waiver or to displacement by practical construction. 

Substantial impairment of the value of an installment 
can turn not only on the quality of the goods but also on 
such factors as time, quantity, assortment, and the like. 
It must be judged in terms of the normal or specifically 
known purposes of the contract. The defect in required 


documents refers to such matters as the absence of insur- 


ance documents under a C,I.F, contract, falsity of a bill of 
lading or one failing to show shipment within the contract 
period or to the contract destination. Even in such cases, 
however, the provisions on cure of tender apply if appro- 
priate documents are readily procurable. 


5. Under Subsection (2) an installment delivery must 
be accepted if the nonconformity is curable and the seller 
gives adequate assurance of cure. Cure of nonconformity 
of an installment in the first instance can usually be af- 
forded by an allowance against the price, or in the case of 
reasonable discrepancies in quantity either by a further 
delivery or a partial rejection, This article requires rea- 
sonable action by a buyer in regard to discrepant delivery 
and good faith requires that the buyer make any reason- 
able minor outlay of time or money necessary to cure an 
overshipment by severing out-an acceptable percentage 
thereof, The seller must take over a cure which involves 
any material burden; the buyer's obligation reaches only 
to cooperation. Adequate assurance for purposes of Sub- 
section (2) is measured by the same standards as under 
the section on right to adequate assurance of performance. 

6. Subsection (3) is designed to further the continu- 
ance of the contract in the absence of an overt cancella- 
tion. The question arising when an action is brought as to 
a single installment only is resolved by making such ac- 


_ tion. waive the right of cancellation. This involves merely 


a defect in one or more installments, as contrasted with 
the situation where there is a true repudiation within 
the section on anticipatory repudiation. Whether the non- 
conformity in any given installment justifies cancellation 
as to the future depends, not on whether such noncon- 


‘formity indicates an intent or likelihood that the future 


deliveries will also be defective, but whether the non- 
conformity substantially impairs the value of the whole 
contract. If only the seller's security in regard to future 
installments is impaired, he has the right to demand ad- 
equate assurances of proper future performance but has 
not an immediate right to cancel the entire contract. It 
is clear under this article, however, that defects in prior 
installments are cumulative in effect, so that acceptance 
does not wash out the defect "waived." Prior policy is.con- 
tinued; putting the rule as to buyer's default on the same 
footing as that in regard to seller's default. 

7. Under the requirement of seasonable notification of 
cancellation under Subsection (3), a buyer who accepts a 
nonconforming installment which substantially impairs 
the value of the entire contract should properly be permit- 
ted to withhold his decision as to whether or not to cancel 
pending a response from the seller as to his claim for cure 
or adjustment, Similarly, a seller may withhold a delivery 
pending payment for prior ones, at the same time delaying 
his decision as to cancellation, A reasonable time for noti- 
fying of cancellation, judged by commercial standards un- 
der the section on good faith, extends of course to include 
the time covered by any reasonable negotiation in good 
faith. However, during this period the defaulting party is 
entitled, on request, to know whether the contract is still 
in effect, before he can be required to perform further. 

‘Cross references: —*- ~~ 

Point 2: Sections 2-807 and 2- 607, 

Point 3; Section 1-203. - 

Point 5: Sections 2-208 and 2-609. 

Point 6: Section 2-610. 

Definitional cross references. — 

"Action". Section 1-201. 

"Agegrieved party", Section 1-201. 

"Buyer". Section 2-103. 

"Cancellation". Section 2-106. 

"Conform", Section 2-106, 

"Contract". Section 1-201. 
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"Lot"; Section 2-105. 
"Notifies". Section 1-201. 
"Seasonably". Section 1-204. 
"Seller". Section 2-103. 


ANNOTATIONS 


Law reviews. — For comment, "Commercial Law - 
Uniform Commercial Code - Section 2-609: Right to Ad- 
equate Assurance of Performance," see 7 Nat. Resources J. 
397 (1967). — 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Right 
of seller to rescind or refuse further deliveries on buyer's 
failure to pay for installments, 14 A.L.R. 1209, 75 A.L.R. 
609. 


SALES 


55-2-614 


Right, upon buyer's default in payment of installment 
due, to recover amount not due, in absence of acceleration 
clause, 57 A.L.R. 825. 

Buyer's acceptance of part of goods as affecting right to 
damages for failure to complete delivery, 169 A.L.R. 595. 

Buyer's acceptance of delayed installment of goods 
as waiver of similar default as to later installments, 32 
A.L.R.2d 1117. 

Excess of payment for one period as applicable to sub- 
sequent period under contract or mortgage providing for 
periodic payments, 89 A.L.R.3d 947, 

Sales: construction and application of UCC § 2-612(2), 
dealing with rejection of goods under installment con- 
tracts, 61 A.L.R.5th 611. 

77A C.J.S. Sales § 121 et seq. 


55-2-613. Casualty to identified goods. 


Where the contract requires for its performance goods identified when the contract is made, and 
the goods suffer casualty without fault of either party before the risk of loss passes to the buyer, 
or in a proper case under a "no arrival, no sale" term (Section 2-324 [55-2-324 NMSA 1978]) then: 

(a). if the loss is total the contract is avoided; and 

(b) if the loss is partial or the goods have so deteriorated as no longer to conform to the con- 
tract, the buyer may nevertheless demand inspection and at his option either treat the contract as 
avoided or accept the goods with due allowance from the contract price for the deterioration or the 


deficiency in quantity but without further right against the seller. 


History: 1953 Comp., § 50A-2-618, enacted by Laws 
1961, ch. 96, § 2-613, 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

Prior uniform statutory provision, — Sections 7 and 8, 
Uniform Sales Act. 

Changes, — Rewritten, the basic policy being continued 
but the test of a "divisible" or "indivisible" sale or contract 
being abandoned in favor of adjustment in pusiness terms. 

Purposes of changes. — 

1. Where goods whose continued existence is presup- 
posed by the agreement are destroyed without fault of 
either party, the buyer is relieved from his obligation but 
may at his.option take the surviving goods at a fair ad- 
justment. "Fault" is intended to include negligence and 
not merely wilful wrong. The buyer is expressly given the 
right to inspect the goods in order to determine whether 
he wishes to avoid the contract entirely or to take the 
goods with a price adjustment. 

2, The section applies whether the goods were already 
destroyed at the time of contracting without the knowledge 
of either party or whether they are destroyed subsequently 
but before the risk of loss passes to the buyer. Where under 
the agreement, including of course usage of trade, the risk has 


passed to the buyer before the casualty, the section has no ap- 
plication. Beyond this, the essential question in determining 
whether the rules of this section are to be applied is whether 
the seller has or has not undertaken the responsibility for the 
continued existence of the goods in proper condition through 
the time of agreed or expected delivery. 

8, The section on the term "no arrival, no sale" makes 
clear that delay in arrival, quite as much as physical 
change in the goods, gives the buyer the options set forth 
in this section. 

Cross reference. — Point 3: Section 2-324. 

Definitional cross references, — 

"Buyer". Section 2-103. 

"Conform". Section 2-106, 

"Contract". Section 1-201. ' 

"Fault". Section 1-201. 

"Goods". Section 2-105. 

"Party". Section 1-201. 

"Rights". Section 1-201. 

"Seller". Section 2-103. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references, — Con- 
struction and effect of UCC § 2-613 governing casualty to 
goods identified to a contract, without fault of buyer or 
seller, 51 A.L.R.4th 537. 

77A C.J.S. Sales § 147 et seq. 


55-2-614. Substituted performance. 


(1) Where without fault of either party the agreed berthing, loading or unloading facilities 
fail or an agreed type of carrier becomes unavailable or the agreed manner of delivery otherwise 
becomes commercially impracticable but a commercially reasonable substitute is available, such 
substitute performance must be tendered and accepted. 

(2) If the agreed means or manner of payment fails because of domestic or foreign govern- 
mental regulation, the seller may withhold or stop delivery unless the buyer provides a means or 
manner of payment which is commercially a substantial equivalent. If delivery has already been 
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taken, payment by the means or in the manner provided by the regulation discharges the buyer's 
obligation unless the regulation is discriminatory, oppressive or predatory. 


History: 1953 Comp., § 50A-2-614, enacted by Laws buyer was held entitled to demand substituted delivery 
1961, ch. 96, § 2-614. at the warehouse on the line's loading dock. Under this 
article, of course, the seller would also be entitled, had the 
OFFICIAL COMMENTS market gone the other way, to make a substituted tender 

UCC Official Comments © by ALI & the NCCUSL. Re- in that manner. 
produced with permission of the PEB for the UCC. All There must, however, be a true commercial impracti- 


cability to excuse the agreed to performance and justify 
a substituted performance. When this is the case a rea- 
sonable substituted performance tendered by either party 
should excuse him from strict compliance with contract 
terms which do not go to the essence of the agreement. 

2. The substitution provided in this section as between 
buyer and seller does not carry over into the obligation 
of a financing agency under.a letter of credit, since such 
an agency is entitled to performance which is plainly 
adequate on its face and without need to look into com- 
mercial evidence outside of the documents. See Article 5, 
especially Sections 5-102, 5-103, 5-109, 5-110 and 5-114. 

. 8, Under Subsection (2) where the contract is still 
executory on both sides, the seller is permitted to with- 
draw unless the buyer can provide him with a ‘commer- 
cially equivalent return despite the governmental regula- 
tion. Where, however, only the debt for the price remains, 
a larger leeway is permitted. The buyer may pay in the 
manner provided by the regulation even though this may 


rights reserved. 

Prior uniform statutory provision. — None. 

Purposes, — 

1. Subsection (1) requires the tender of a commercially 
reasonable substituted performance where agreed to fa- 
cilities have failed or become commercially impracticable. 
Under this article, in the absence of specific agreement, 
the normal or usual facilities enter into the agreement ei- 
ther through the circumstances, usage of trade or prior 
course of dealing. 

This section appears between Section 2-613 on casualty 
to identified goods and the next section on excuse by fail- 
ure of presupposed conditions, both of which deal with ex- 
cuse and complete avoidance of the contract where the oc- 
currence or non-occurrence of a contingency which was a 
basic assumption of the contract makes the expected per- 
formance impossible, The distinction between the present 
section and those sections lies in whether the failure or 
impossibility of performance arises in connection with an 


incidental matter or goes to the very heart of the agree- ~ ‘not be\commer cially equivalent provided that the regula- 
ment. The differing lines of solution are contrasted in a tion is not "discriminatory, oppressive or predatory. 
comparison of International Paper Co, v. Rockefeller, 161 Cross reference, — Point 2: Article 5. 

App. Div. 180, 146 N.Y.S. 371 (1914) and Meyer v. Sullivan, Definitional cross references. — 

40 Cal. App. 723, 181 P. 847 (1919). In the former case a Buyer". Section 2-103. 


"Fault". Section 1-201, 
"Party". Section 1-201. 
"Seller", Section'2-103. 


contract for the sale of spruce to be cut from a particular 
tract of land was involved. When a fire destroyed the trees 
growing on that tract the seller was held excused since 


performance was impossible, In the latter case the con- ANN 

tract called for delivery of wheat "f.o.b. Kosmos Steamer NP 

at Seattle." The war led to cancellation of that line's sail- Am. Jur. 2d, A.L.R. and C.J.S. references, — STA 
ing schedule after space had been duly engaged and the C.J.S. Sales § 147 et seq. 


55-2-615. Excuse by failure of presupposed conditions. 


Except so far as a seller may have assumed a greater obligation and subject to the pregeding, 
section [55-2-614 NMSA 1978] on substituted performance: 

(a) delay in delivery or nondelivery in whole or in part by a seller who Lplen is with Para- 
graphs (b) and (c) is not a breach of his duty under a contract for sale if performance as agreed has 
been made impracticable by the occurrence of a contingency, the nonoccurrence of which was a ba- 
sic assumption on which the’contract was made, or by compliance in good faith with any applicable 
foreign or domestic governmental regulation or order whether or not.it later proves to be invalid; 

(b) where the causes mentioned in Paragraph (a) affect only a part of the seller's capacity to 
perform, he must allocate production and deliveries among his customers but may at his option 
include regular customers not then under contract as well. as his own requirements for further 
manufacture. He may so allocate in any manner which is fair and reasonable; 

(c) the seller must notify the buyer seasonably that there will be delay or nondelivery and, 
when allocation is required under Paragraph (b), of the estimated quota thus made available for 
the buyer. 


History: 1953 Comp., § 50A-2-615, enacted by Laws Prior uniform statutory provision, — None. 
1961, ch. 96, § 2-615. Purposes, — 
1. This section excuses a seller from timely delivery 
OFFICIAL COMMENTS of goods contracted for, where his. performance has be- 
UCC Official Comments © by ALI & the NCCUSL. Re- come commercially impracticable because of unforeseen 
produced with, permission of the PEB for the UCC, All supervening circumstances not within the contemplation 
rights reserved, of the parties at the:time of contracting, The destruction 
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of specific goods and the problem of the use of substi- 
tuted performance on points other than delay or quantity, 
treated elsewhere in this article, must be distinguished 
from the matter covered by this section, 

2. The present section deliberately refrains from, any 
effort at an exhaustive expression of contingencies and is 
to be interpreted i in all cases sought to be brought within 
its scope in terms of its underlying reason and purpose. 

3. The first test. for excuse under this article in terms 
of basic assumption is a familiar one. The additional test 
of commercial impracticability (as contrasted with."impos- 
sibility," "frustration of performance" or "frustration of the 
venture") has been adopted in order to call attention to the 
commercial character of the criterion chosen by this article. 

4, Increased cost alone does not excuse performance 
unless the rise in cost is due to some unforeseen contin- 
gency which alters the essential nature of the perfor- 
mance, Neither is a rise or a collapse in the market in 
itself a justification, for that is exactly the type of business 
risk which business contracts made at fixed prices are in- 
tended to cover. But a severe shortage of raw materials or 
of supplies due to a contingency such as war, embargo, lo- 
cal crop failure, unforeseen shutdown of major sources of 
supply or the like, which either causes a marked increase 
in cost or altogether prevents the seller from securing 
supplies necessary to his performance, is within the con- 
templation of this section. (See Ford & Sons, Ltd. v. Henry 
Leetham & Sons, Ltd., 21 Com. Cas. 55 (1915, K.B.D.).) 

5. Where a particular source of supply is exclusive un- 
der the agreement and fails through casualty, the present 
section applies rather than the provision on destruction 
or deterioration of specific goods, The same holds true 
where a particular source of supply is shown by the cir- 
cumstances to have been contemplated or assumed by 
the parties at the time of contracting. (See Davis Co. v. 
Hoffmann-LaRoche Chemical Works, 178 App.Div. 855, 
166 N.Y.S. 179 (1917) and International Paper Co. v. Rock- 
efeller, 161 App.Div. 180, 146 N.Y.S. 371 (1914).) There is 
no excuse under this section, however, unless the seller 
has employed all due measures to assure himself that his 
source will not fail. (See Canadian Industrial, Alcohol Co., 
Ltd. v, Dunbar Molasses Co,, 258 N.Y. 194, 179 N.E. 383, 
80 A.L.R. 1178 (1932) and Washington Mfg. Co. v. Midland 
Lumber Co:, 113 Wash. 598, 194 P. 777 (1921).) 

In the case of failure of production by an agreed source 
for causes beyond the seller's control, the seller should, if 
possible, be excused since production by an agreed source 
is without more a basic assumption of the contract. Such 
excuse should not result in relieving the defaulting sup- 
plier from liability nor in dropping into the seller's lap an 
unearned bonus of damages over, The flexible adjustment 
machinery of this article provides the solution under the 
provision on the obligation of good faith, A condition to his 
making good the claim of excuse is the turning over to the 
buyer of his rights against the defaulting source of supply 
to the extent of the buyer's contract in relation to which 
excuse is being claimed. 

6. In situations in which neither sense nor justice is 
served by either answer when the issue is posed in flat 
terms of "excuse" or "no excuse," adjustment under the 
various provisions of this article is necessary, especially the 
sections on good faith, on insecurity and assurance and on 
the reading of all provisions in the light of their purposes, 
and'the general policy of this act to use equitable principles 
in furtherance of commercial standards and good faith. 

7. The failure of conditions which go.to convenience 
or collateral values rather than to the commercial prac- 
ticability of the main performance does not amount to a 
complete excuse. However, good faith and the reason of 
the present section and of the preceding one may properly 
be held to justify and even to require any needed delay 
involved in a good faith inquiry seeking a readjustment of 
the contract terms to meet the new conditions. 
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8. The provisions of this section are made subject to 
assumption of greater liability by, agreement.and such 
agreement is to be found not only in the expressed terms 
of the contract but in the circumstances surrounding the 
contracting, in trade usage and the like. Thus the exemp- 
tions of this section do not apply when the contingency in 
question is sufficiently foreshadowed at the time of con- 
tracting to be included among the business risks which 
are fairly to be regarded as part of the dickered terms, ei- 
ther consciously or as a matter of reasonable, commercial 
interpretation from the circumstances. (See Madeirense 
Do Brasil; 8; A. v. Stulman-Emrick, Lumber. Co,, 147 F.2d 
399 (C.C.A,, 2 Cir., 1945).) The exemption otherwise pres- 
ent through usage of trade under the present section may 
also be expressly negated by the language of the agree- 
ment. Generally, express agreements as to exemptions 
designed to. enlarge upon or supplant the provisions. of 
this section are to be read in the light of mercantile sense 
and reason, for this section itself sets up the commercial 
standard for normal and reasonable interpretation and 
provides a minimum beyond which agreement may not go. 

Agreement can also be made in regard to the conse- 
quences of exemption as laid down in Paragraphs (b). and 
(c) and the next section on procedure on notice claiming 
excuse, 

9. The case of a farmer who has contracted to sell 
crops to be grown on designated land may be regarded as 
falling either within the section on casualty to identified 
goods or this section, and he may be excused, when there 
is a failure of the specific crop, either on the basis of the 
destruction of identified goods or because of the failure of 
a basic assumption of the contract. 

Exemption of the buyer in the case of a "requirements" 
contract is covered by the "Output and Requirements" sec- 
tion both as to assumption and allocation of the relevant 
risks. But when a contract by a manufacturer to buy fuel 
or raw material makes no specific reference to a particu- 
lar venture and no such reference may be drawn from the 
circumstances, commercial understanding views it as a 
general deal in the general market and not conditioned on 
any assumption of the continuing operation of the buyer's 
plant. Even when notice is given by the buyer that the 
supplies are needed to fill a specific contract of a normal 


‘commercial kind, commercial understanding does not see 


such a supply contract as conditioned on the continuance 
of the buyer's further contract for outlet. On the other 
hand, where the buyer's contract is in reasonable commer- 
cial understanding conditioned on a definite and specific 
venture or assumption as, for instance, a war procurement 
subcontract known to be based on a prime contract which 
is subject to termination, or a supply contract for a particu- 
lar construction venture, the reason of the present section 
may well apply and entitle the buyer to the exemption. 

10. Following its basic policy of using commercial 
practicability asa test for excuse, this section recognizes 
as of equal significance either a foreign or domestic regu- 
lation and disregards any technical distinctions between 
"law," "regulation," "order" and the like. Nor does. it make 
the present action of the seller depend upon the eventual 
judicial determination of the legality of the particular 
governmental action. The seller's good faith belief in the 
validity of the regulation is the test under this article and 
the best evidence of his good faith is the general commer- 
cial acceptance of the regulation. However, governmental 
interference cannot excuse unless it truly "supervenes" in 
such a manner as to be beyond the seller's assumption of 
risk. And any action by the party claiming excuse which 
causes or colludes in inducing the governmental action 
preventing his performance would be in breach of good 
faith and would destroy his exemption. 

11. An excused seller must fulfill his contract to the 
extent which the supervening contingency permits, and 
if the situation is such that his customers are generally 
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affected he must take account of all in supplying one. Sub- 
sections (a) and (b), therefore, explicitly permit in any pro- 
ration a fair and reasonable attention to the needs of reg- 
ular customers who are probably relying on spot orders 
for supplies. Customers at'different stages of the manu- 
facturing process may be fairly treated by including the 
seller's manufacturing requirements. A fortiori, the seller 
may also take account of contracts later in date than the 
one in question. The fact that such spot orders may be 
closed at an advanced price causes no difficulty, since any 
allocation which exceeds normal past requirements will 
not be reasonable. However, good faith requires, when 
prices have advanced, that the seller exercise real care in 
making his allocations, and in case of doubt his contract 
customers should be favored and supplies prorated evenly 
among them regardless of price. Save for the extra care 
thus required by changes in the market, this section seeks 
to leave every reasonable business leeway to the seller. 

Cross references, — 

Point 1: Sections 2-613 and 2-614, 

Point 2: Section 1-102. 

Point 5: Sections 1-208 and 2-613. 

Point 6: Sections 1-102, 1-208 and 2-609. 

Point 7: Section 2-614, 

Point 8: Sections 1-201, 2-302 and 2-616. 

Point 9: Sections 1-102, 2-806 and 2-618. 

Definitional cross references. — 

"Between merchants". Section 2-104. 

"Buyer". Section 2-103. 

"Contract", Section 1-201. 

"Contract for sale". Section 2-106. 

"Good faith". Section 1-201. 

"Merchant", Section 2-104. 

"Notifies", Section 1-201. 
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"Seasonably". Section 1-204. . a 
"Seller". Section 2-103. 


ANNOTATIONS 


Excuse by supervening governmental regulation. 
— Performance will be excused when made impractica- 
ble by having to comply with a supervening governmen- 
tal regulation. International Minerals & Chem. Corp. v. 
Llano, Inc., 770 F.2d 879 (10th Cir. 1985), cert. denied, 475 
US. 1015, 106 S. Ct. 1196, 89 L. Ed. 2d 310 (1986). 

Liquor license purchaser not liable following de- 
nial of governmental approval. — Purchaser of a li- 
quor license was not liable for breach of contract where 
governmental approval of the exchange, which was a con- 
dition precedent, was denied after the buyer had made a 
good faith effort to gain the governmental agency's ap- 
proval, Nor was the buyer required to choose alternate 
locations for his establishment in order to obtain approval 
of the liquor license transfer, Dechert v. Allsup's Conve- 
nience Stores, Inc., 1986-NMSC-074, 104 N.M. 748, 726 
P,2d 1378, ) 

Am. Jur. 2d, A.L.R. and C.J.S. references, — Inabil- 
ity of seller of commodity manufactured or produced by 
third person to obtain it from the third person as a de- 
fense to action by buyer for breach of contract, 80 A.L.R. 
lg ay a ty 

Nature, construction and effect of "lay away" or "will 
call" plan or system, 10 A.L.R.3d 456. 

Impracticability of performance of sales contract as de- 
fense under U.C.C, § 2-615, 93 A.L.R.3d 584. 

Impracticability of performance of sales contract under 
UCC § 2-615, 55 A.L.R.5th 1. 

77A C.J.S, Sales § 121 et seq. 


55-2-616. Procedure on notice claiming excuse. 


(1).. Where the buyer receives notification of a material or indefinite delay or an allocation jus- 
tified under the preceding section [55-2-615 NMSA 1978], he may by written notification to the 
seller as to any delivery concerned, and where the prospective deficiency substantially impairs the 
value of the whole contract under the provisions of this article relating to breach of installment 
contracts (Section 2-612 [55-2-612 NMSA 1978]), then also as to the whole: 

(a) terminate and thereby discharge any unexecuted portion of the contract; or 
(b) modify the contract by agreeing to take his available quota in substitution. 

(2) If after receipt of such notification from the seller, the buyer fails so to modify the contract 
within a reasonable time not exceeding thirty days, the contract lapses with respect to any deliver- 
ies affected. 

(3) The provisions of this section may not be negated by agreement except insofar as the seller 


has assumed a greater obligation under the preceding section [55-2-615 NMSA 1978]. 


History: 1953 Comp., § 50A-2-616, enacted by Laws 
1961, ch. 96, § 2-616. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved, 

Prior uniform statutory provision. — None. 

Purposes. — This section seeks to establish simple and 
workable machinery for providing certainty as to when a 
supervening and excusing contingency "excuses" the delay, 
"discharges" the contract, or may result in a waiver of the 
delay by the buyer. When the seller notifies, in accordance 
with the preceding section, claiming excuse, the buyer may 
acquiesce, in which case the contract is so modified. No con- 
sideration is necessary in a case of this kind to support such 


a modification. If the buyer does not elect so to modify the 
contract, he may terminate it and under Subsection (2) his 
silence after receiving the seller's claim of excuse operates as 
such a termination. Subsection (3) denies effect to any con- 
tract clause made in advance of trouble which would require 
the buyer to stand ready to take delivery whenever the seller 
is excused from delivery by unforeseen circumstances. 

Cross references. — Point 1: Sections 2-209 and 2-615. 

Definitional cross references. — 

"Buyer". Section 2-103. 

"Contract", Section 1-201. 

"Installment contract". Section 2-612. 

"Notification". Section 1-201. 

"Reasonable time". Section 1-204. 

"Seller", Section 2-103. 

"Termination". Section 2-106. 

"Written". Section.1-201. 
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ANNOTATIONS Assurance of Performance," see 7 Nat. Resources J. 397 
yout P ; (1967). 
Law reviews. — For comment, "Commercial Law - Uni- Am, Jur, 2d, AliRband:€.d\S.‘referencess==:7'7A 
form Commercial Code - Section 2-609: Right to Adequate C.J.S. Sales § 121 et seq, 
PART 7 
REMEDIES 


55-2-701. Remedies for breach of collateral contracts not impaired. 


Remedies for breach of any obligation or promise collateral or ancillary to a contract for sale are 
not impaired by the provisions of this article. 


History: 1953 Comp., § 50A-2-701, enacted by Laws —s matter enter vitally into the contract should be considered 

1961, ch. 96, § 2-701. a part thereof insofar as cross-claims or defenses are con- 
cerned. 
OFFICIAL COMMENTS Definitional cross references. — 

UCC Official Comments © by ALI & the NCCUSL. Re- ‘Contract for sale", Section 2-106, 
produced with permission of the PEB for the UCC, All Remedy". Section 1-201, 
rights reserved. ANNOTATIONS 

Prior uniform statutory provision. — None. 

Purposés. — Whether a claim for breach of an obligation Am. Jur, 2d, A.L.R. and C.J.S. references. — 67A 
collateral to the contract for sale requires separate trial Am, Jur. 2d Sales §§ 853 et seq., 986 et seq. 
to avoid confusion of issues is beyond the scope of this ar- 77A C.J.8. Sales § 325 et seq. 


ticle; but contractual arrangements which as a business 


55-2-702. Seller's remedies on discovery of buyer's insolvency. 


(1) Where theseller discovers the buyer to be insolvent, he may refuse delivery except for cash 
including payment for all goods theretofore delivered under the contract, and stop delivery under 
this article (Section 2-705 [55-2-705 NMSA 1978)). 

(2) Where the seller discovers that the buyer has received goods on credit while insolvent, he 
may reclaim the goods upon demand made within ten days after the receipt, but if misrepresenta- 
tion of solvency has been made to the particular seller in writing within three months before deliv- 
ery the ten-day limitation does not apply. Except as provided in this subsection, the seller may not 
base a right to reclaim goods on the buyer's fraudulent or innocent misrepresentation of solvency 
or of intent to pay. 

(3) The seller's right to reclaim under Subsection (2) is subject to the rights of a buyer in or- 
dinary course or other good faith purchaser under this article (Section 2-403 [55-2-403 NMSA 
1978]). Successful reclamation of goods excludes all other remedies with respect to them. 


History: 1953 Comp., § 50A-2-702, enacted by Laws the passage of title, and the concept of stoppage has been 
1961, ch. 96, § 2-702. + ale extended to include goods in the possession of any bailee 
. who has not yet attorned to the buyer. 


OFFICIAL COMMENTS 2. Subsection (2) takes as its base line the proposi- 
UCC Official Comments © by ALI & the NCCUSL. Re- tion that any receipt of goods on credit by an insolvent 
produced with permission of the PEB for the UCC. All buyer amounts to a tacit business misrepresentation of 


solvency and therefore is fraudulent as against the par- 


rights re d. ; : 
g FETE ticular seller. This article makes discovery of the buyer's 


Prior uniform. statutory provision, — Subsection (1) 


- Sections 63(1) (b), 64(1) (c) and 57, Uniform Sales Act; insolvency and demand within a ten day period a condi- 

Subsection (2) - none; Subsection (3) - Section 76(3), Uni- tion of the right to reclaim goods on this ground. The ten 

Corn Sales Nee day limitation period operates from the time of receipt of 
i the goods. 


Changes. — Rewritten, the protection given to a seller , o oh aid oe a aaetepebtre 
who has sold on credit and has delivered goods to the An exception to this time limitation is made when a 


buverinmedintelviireeadinas hia. maclvence. being -ex- written misrepresentation of solvency has been made 
banded pale a % to the particular seller within three months prior to the 


Purposes of changes and new Maaitoc. ello, oeaice: it delivery. To fall within the exception the statement of 
elaar that: solvency must be in writing, addressed to the particular 


1. The seller's right to withhold the goods or to stop seller and dated within three months of the delivery. 


delivery except for cash when he discovers the buyer's in- 3. Because the right of the seller to reclaim goods 
solvency is made explicit in Subsection (1) regardless of under this. section constitutes preferential treatment as 
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against the buyer's other creditors, Subsection (3) pro- 
vides that such reclamation bars all his other remedies as 
to the goods involved. As amended 1966. 

Cross references, — 

Point 1: Sections 2-401 and 2-705. 

Compare Section 2-502, 

Definitional cross references, — 

"Buyer". Section 2-103. 

"Buyer in ordinary course of business". Section 1-201. 

"Contract". Section 1-201. 

"Good faith", Section 1-201. 

"Goods". Section 2-105, 

"Insolvent". Section 1-201, 

"Person". Section 1-201. 

"Purchaser". Section 1-201. 

"Receipt" of goods, Section 2-103. 

"Remedy". Section 1-201. 

"Rights". Section 1-201. 

"Seller". Section 2-103, 

"Writing". Section 1-201. 


ANNOTATIONS 


Tender of insufficient funds checks constitutes 
written misrepresentation of solvency for the pur- 
poses of this section. Amoco Pipeline Co, v. Admiral Crude 
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Sellers' right to stop delivery. — Upon the notice 
given by the oil producing sellers to other seller, prior to 
February 10, 1972 to stop delivery of the crude oil to bank- 
rupt based upon the previous dishonoring by the drawee 
bank of bankrupt's "insufficient funds" checks to the sell- 
ers, the sellers thereby timely exercised their rights of 
stoppage in transitu under this section. Amoco Pipeline 
Co, v. Admiral Crude OH Corp., 490 Fi2d 114 (10th Cir. 
1974), 

Law reviews. — ag article, "Buyers and mailers of 
Goods in Bankruptcy," see 1 N.M. L. Rev. 435 (1971). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 37 Am. 
Jur, 2d Fraud and Deceit § 9;,68A Am. Jur. 2d Secured 
Transactions §§ 13, 106. 

Effect on remedies of seller of contract requiring seller 
to look to property alone for payment, 17 A.L.R. 714. 

Seller's rights in respect of the property, or its proceeds, 
upon dishonor of draft or check for purchase price, on a 
cash sale, 31 A.L.R. 578,54 AVL.R. 526. 

Buyer's insolvency, 58 A.L.R. 1301, 117 A.L.R. 1105. 

Right to enforce vendor's lien against property pur- 
chased by municipality, 76 A.L.R. 695. 

Revival of seller's lien on return of chattel to seller after 
delivery to buyer, and effect of such return on conditions of 
enforcement of lien, 118 A.L.R. 564. 

77A C.J.S. Sales § 325 et seq. 


Oil Corp., 490 F.2d 114 (10th Cir. 1974). 


55-2-703. Seller's remedies in general. 


Where the buyer wrongfully rejects or revokes acceptance of goods or fails to make a payment 
due on or before delivery or repudiates with respect to a part or the whole, then with respect to any 
goods directly affected and, if the breach is of the whole contract (Section 2-612 [55-2-612 NMSA 
1978]), then also with respect to the whole undelivered balance, the oo seller may; 

(a) withhold delivery of such goods; 

(b) stop delivery by any bailee as hereafter provided (Section 2- 7 05 [55-2- 7 05 NMSA 19781); 

(c) proceed under the next section [55-2-704 NMSA 1978] respecting goods still unidentified to 
the contract; 

(d) resell and recover damages as hereafter provided (Section. 2- 706 [55-2-706 NMSA, 19781); 

(e) recover damages for nonacceptance (Section 2-708 [55-2-708 NMSA 1978]) or in a proper 


case the price (Section 2-709 [55-2-709 NMSA 1978]); 


(f) cancel. 


History: 1953 Comp,, § 50A-2-708, enacted by Laws _ 


1961, ch. 96, § 2-703. 
OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

Prior uniform statutory provision. — No comparable i in- 
dex section. See Section 58, Uniform Sales Act. 

Purposes. — 

1, This section is:an index section which gathers to- 
gether in one convenient place all of the various remedies 
open to a seller for any breach by the buyer. This article 
rejects any doctrine of election of remedy as a fundamen- 
tal policy and thus the remedies are essentially cumula- 
tive in nature and include all of the available remedies for 
breach, Whether the pursuit: of one remedy bars another 
depends entirely on the facts of the individual case. 

2. .The buyer's breach which occasions the use of the 
remedies under this: section may involve only one lot or 
delivery of goods, or may involve all of the goods which 
are the subject matter of the particular contract. The right 
of the seller to pursue a remedy as to all the goods when 
the breach is as to only one or more lots is covered by the 


section on breach in installment contracts. The present 
section deals only with the remedies available after the 
goods involved in the breach have been determined by 
that section. 

3, ,In addition to the typical case of refusal to pay or 
default in payment, the language in the preamble, "fails 
to make a payment due," is intended to cover the dishonor 
of a check on due presentment, or the non-acceptance of a 
draft, and the failure to furnish an agreed letter of credit. 

4. It*should also be noted that this act requires its 
remedies to be liberally administered and provides that 
any right or obligation which it declares is enforceable by 
action unless a different effect is specifically prescribed 
(Section 1-106). 

Cross references. — 

Point 2: Section 2-612. 

Point 3: Section 2-325. 

Point 4: Section 1-106. 

Definitional cross references. — 

"Agerieved party". Section 1-201. 

"Buyer", Section 2-103. 

"Cancellation". Section 2-106. 

"Contract". Section 1- 201. 

"Goods". Section 2- 106. 
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"Remedy". Section 1-201. 
"Seller". Section 2-103. 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references. — Right 
of seller to rescind or refuse further deliveries on buyer's 
failure to pay for installments, 14 A.L.R. 1209, 75 A.L.R. 
609. 

Seller's rights in respect of property or its proceeds 
upon dishonor. of draft or check for purchase price on a 
cash sale, 31 A.L.R, 578, 54 A.L.R, 526. 

Right of seller as condition of delivery to insist on pay- 
ment or resort to means not provided by contract to as- 
sure payment, 44 A.L.R. 443. 

Factor's failure to account for proceeds of sale as affect- 


ing rights of seller and purchaser inter se, 50 A.L.R. 1301. 
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Pecuniary damage as essential to rescission of contract 
for purchase of real or personal property, 106 A.L.R..125. 

Repossession of chattels by seller upon their return or 
abandonment by buyer as effecting a mutual rescission or 
as evidence thereof, 106 A.L.R. 703. 

Insolvency of buyer as justifying seller on credit in re- 
fusing to deliver except for cash, 117 A.L.R. 1105. 

Seller's knowledge of purchaser's intention to put prop- 
erty to illegal use as defense to action for purchase price, 
166 A.L.R. 1853. . 

Seller's right to retain down payment on buyer's unjus- 
tified refusal to accept goods, 11 A.L.R.2d 701. © 

Right of action for breach of contract which expressly 
leaves open for future agreement or negotiation the terms 
of payment for property, 68 A.L.R.2d 1221. 

77A C.J.8. Sales § 325 et seq.' 


-55-2-704. Seller's right to identify goods to the contract 
notwithstanding breach or to salvage unfinished goods. 


(1) An aggrieved seller under the preceding section [55-2-703 NMSA 1978] may: 
(a) identify to the contract conforming goods not already identified if at the time he learned 


of the breach they are in his possession or control; 


(b) treat as the subject of resale goods which have demonstrably been eieatied for the 
particular contract even though those goods are unfinished. 

(2). Where the goods are unfinished, an aggrieved seller may in the exercise of reasonable com- 
mercial judgment for the purposes of avoiding loss and of effective realization either complete the 
manufacture and wholly identify the goods to the contract or cease manufacture and resell for 
scrap or salvage value or proceed in any other reasonable manner. 


History: 1953 Comp., § 50A-2-704, enacted by Laws 
1961, ch. 96, § 2-704. 


OFFICIAL COMMENTS 


UCC Official, Comments © by ALI &.the NCCUSL.. Re- 
produced with permission of the PEB for the UCC.. All 
rights reserved. 

Prior uniform statutory provision. — Sections 63(3) and 
64(4), Uniform Sales Act. 

Changes. — Rewritten,.the seller's ae being broad- 
ened. 

Purposes of changes. — 

1. This section gives an arenptatn seller the right at 
the time of breach to identify to the contract any conform- 
ing finished goods, regardless of their resalability, and 
to use reasonable judgment as to completing unfinished 
goods. It thus makes the goods available for resale under 
the resale section, the seller's primary remedy, and in the 
special case in which resale is not practicable, allows the 
action for the price which would then be AeCRSEATY | to give 
the seller the value of his contract. 

2. Under this article the seller is given express power 
to complete manufacture or procurement of goods for the 
contract unless the exercise of reasonable commercial 
judgment as to the facts as they appear at the time he 
learns of the breach makes it clear that such action will 
result in a material increase in damages. The burden is on 
the buyer to show the commercially, unreasonable nature 
of the seller's action in completing manufacture. 

Cross references. — Sections 2-703 and 2-706. 

Definitional cross references. — 


"Aggrieved party". Section 1-201. 
"Conforming". Section 2-106. 
"Contract". Section 1-201, 
"Goods". Section 2-105. 

"Rights". Section 1-201. 

"Seller". Section 2-108, 


ANNOTATIONS 


Law reviews. — For article, "Special Property Under 
the Uniform Commercial Code: A New Concept in Sales," 
see 4 Nat. Resources J. 98 (1964). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Fraud 
of buyer in ordering more than his business requires as 
entitling one contracting to sell to extent of buyer's re- 
quirements to maintain action for damages, 7 A.L.R. 505, 
26 A.L.R.2d 1099. 

Shipping goods after notice of repudiation by buyer, 27 
A.L.R. 1230. 

Anticipatory repudiation of contract for sale of goods 
by buyer as affecting time as of which damages are to be 
computed, 34 A.L.R. 114. 

Measure of damages, buyer's repudiation of or failure to 
accept goods under executory contract, 44 A. L R. 215, 108 
A.L.R. 1482. 

Measure of damages, buyer's repudiation of or failure to 
purchase shares of stock, 44 A.L.R. 358. 

Duty to minimize damages by accepting offer modi- 
fied by party who has breached contract of sale, 46 A.L.R. 
1192. 

77A C.J.S. Sales § 325 et seq. 


55-2-705. Seller's stoppage of delivery in transit or otherwise. | 


(1) The seller may stop delivery of goods in the possession of a carrier or other bailee when the 
seller discovers the buyer to be insolvent (Section 55-2-702 NMSA 1978) and may stop delivery of 
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carload, truckload, planeload or larger shipments of express or freight when the buyer repudiates 
or fails to make a payment due before delivery or if for any other reason the seller has a right to 
withhold or.reclaim the goods. 
(2) As against such buyer, the seller may stop delivery until: 
(a) receipt of the goods by the buyer; or 
(b) acknowledgment to the buyer by any bailee of the goods EXOEDE a carrier that the baile 
holds the goods for the buyer; or 
(c) such acknowledgment to the buyer by a carrier by reshipment or as a warehouse; or 
(d) negotiation to the buyer of any negotiable document of title covering the goods. | 
(3) (a) To stop delivery the seller must so notify as to enable the bailee by TEASOnADLS diligence 
to prevent delivery of the goods. 
(b) After such notification the bailee must hold and deliver the goods according to the di- 
rections of the seller but the seller is liable to the bailee for any ensuing charges or damages. 
(c) If a negotiable document of title has been issued for goods the bailee is not obliged to - 
obey a notification to stop until surrender of possession or control of the document. 
(d) Acarrier who has issued a nonnegotiable bill of lading is not obliged to obey a notifica- 
tion to stop received from a person other than the consignor. 


History: 1958 Comp., § 50A-2-705, enacted by Laws Under Subsection (3)(c) and (d), the carrier is under 
1961, ch. 96, § 2-'705; 2005, ch. 144, § 36. no duty to recognize the stop order of a person who'is a 
é ; stranger to the carrier's contract. But the seller's right 
OFFICIAL COMMENTS as against the buyer to stop delivery remains, whether or 
UCC Official Comments © by ALI & the NCCUSL. Re- not the carrier is obligated to recognize the stop order. If 
produced with permission of 1 the PEB for the UCC. All the carrier does obey it, the buyer cannot complain merely 
rights reserved: because of that circumstance, and the seller becomes obli- 
Prior uniform statutory provision, — Sections. 57-59, gated under Subsection (3) (b) to pay the carrier any ensu- 
Uniform Sales Act; see also Sections 12, 14 and 42, Uni- ing damages or charges. — Heh ean a 
form Bills of Lading Act and Sections 9, 11 and 49, Uni- 3, A diversion of a shipment is not a "reshipment” un- 
form Warehouse Receipts Act. der Subsection (2)(c) when it is merely an incident to the 
Changes. — This section continues and develops the original contract of transportation, Nor, is the procure- 
above sections of the Uniform Sales Act in the light of the ment of "exchange bills" of lading which change only the 
other uniform statutory provisions noted. name of the consignee to that of the buyer's local agent 
Purposes. — To make it clear that: but do not alter the destination of a reshipment. ie 
1. Subsection (1) applies the stoppage principle to Acknowledgment by the carrier as a "warehouse" within 
other: bailees as well as carriers. the meaning of this Article requires a contract of a truly 
It also expands the remedy to cover the eaten. in different character from the original shipment, a contract 
addition to buyer's insolvency, specified in the subsection. not in extension of transit but as a warehouse. 
But since stoppage is a burden in any case to carriers, 4. Subsection (3)(c) makes the bailee's obedience of 
and might be a very heavy burden to them if it covered a notification to stop conditional upon the surrender of 
all small shipments in all these situations, the right to possession or control of any outstanding negotiable docu- 
stop for reasons other than insolvency is limited to_car- ment. 
load, truckload, planeload or larger shipments. The seller 5. Any charges or losses incurred by the carrier in fol- 
shipping to a buyer of doubtful credit can protect himself lowing the seller's orders, whether or not he was obhgated 
by shipping C.0.D, ~ to do so, fall to the seller's charge. ~ 
Where stoppage occurs for insecurity it is merely a suspen- 6. After an effective stoppage under this section the 
sion of performance, and if assurances are duly forthcoming seller's rights in the goods are ‘the same as if he had never 
from the buyer the seller is not entitled to resell or divert. made a delivery. 


Cross references, — 


I t i ller if it effec- 
mproper stoppage is a breach by the seller if it effec - Sections 2.702 and 2-708. 


tively interferes with the buyer's right to due tender un- 


der the section on manner of tender of delivery. However, Point 1;'Sections’ 2-503 and 2-609, and Article 7. 
if the bailee obeys an unjustified order to stop he may also Point 2: Section 2-103 and Article 7. 
be liable to the buyer. The measure of his obligation is Definitional cross references. — 
dependent on the provisions of the documents of this ar- “Buyer”. Section 2-103. 
ticle (Section 7-303). Subsection 3(b) therefore gives him 'Contract for sale". Section 2-106. 
a right of indemnity as against the seller in such a case. ‘Document of title". Section 1-201. 
2. "Receipt by the buyer" includes receipt by the buy- "Goods ; Section 2-105. 
er's designated representative, the sub-purchaser, when ‘Insolvent - Section 1-201, - 
shipment is made direct to him and the buyer himself Notification”. Section 1-201. 
never receives the goods. It is entirely proper under this ‘Receipt! of goods. Section 2-103. 
article that the seller, by making such direct shipment to "Rights - Section 1-201. 
the sub-purchaser, be regarded as acquiescing in the lat- Seller". Section 2-103. 
ter's purchase and as thus barred from stoppage of the ANNOTATIONS 
goods as against him.. , ’ : tig 
As between the buyer and the seller, the latter's right The 2005 amendment, effective January 1, 2006, 
to stop the goods at.any time until they reach the place of changed "warehouseman" to "warehouse" in Subsection 
final delivery is recognized by this section. * (2)(c),and provided in Subsection (3)(c) that the bailee is 
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not obligated to obey a notification to stop until surrender bankrupt based upon the previous dishonoring ‘by the 
of possession or control of the negotiable document of title. drawee bank of bankrupt's "insufficient funds" checks 
Acknowledgment to buyer that bailee holds goods to the sellers, the sellers thereby timely exercised their 
for buyer. — Cattle seller failed to exercise his rights rights of stoppage in transitu under this section, Amoco 
under this section in a timely fashion, where he failed to Pipeline Co. v. Admiral. Crude Oil Corp., 490 F.2d 114 
show that he attempted to stop delivery before the buyer (10th Cir. 1974). 
was notified by a feedlot that the cattle were being held Law reviews. — For article, "Buyers and Sellers of 
for him. O'Brien v, Chandler, 1988-NMSC-094, 107 N.M. Goods in Bankruptcy," see 1 N.M. L. Rev. 435 (1971). 

797, 765 P.2d 1166, Am. Jur. 2d, A.L.R. and C.J.S. references. — 13 Am. 
Tender of inguatictedt funds ‘oheckas constitutes Jur. 2d Carriers § 439; 78 Am. Jur. 2d Warehouses § 203. 
written misrepresentation of solvency for the pur- When right of stoppage in transitu terminates, 7 A.L.R. 

poses of this section. Amoco Pipeline Co, v. Admiral Crude 1374, 

Oil Corp., 490 F.2d 114 (10th Cir. 1974). Right of seller to rescind or refuse further deliveries 
Sellers' right to stop delivery. — Upon the notice upon the buyer's failure to pay for installments, 14 A.L.R. 

given by the oil producing sellers to other seller, prior 1209, 75 A.L.R. 609. 

to February 10, 1972 to stop delivery of the crude oil to 77A C.J.S, Sales §:3833 et seq. 


55-2-706. Seller's resale including contract for resale. 


(1) Under the conditions stated in Section 2-703 [55-2-703 NMSA 1978] on seller's remedies, 
the seller may resell the goods concerned or the undelivered balance thereof. Where the resale is 
made in good faith and in a commercially reasonable manner the seller may recover the difference 
between the resale price and the contract price together with any incidental damages allowed un- 
der the provisions of this article (Section 2-710 [55-2-710 NMSA 1978]), but less expenses saved in 
consequence of the buyer's breach. 

(2) Except as otherwise provided in Subsection (3) or unless otherwise agreed, resale may be at 
public or private sale including sale by way of one or more contracts to sell or of identification to an 
existing contract of the seller. Sale may be as a unit or in parcels and at any time and place and on 
any terms but every aspect of the sale including the method, manner, time, place and terms must 
be commercially reasonable. The resale must be reasonably identified as referring to the broken 
contract, but it is not necessary that the goods be in existence or that any or all of them have been 
identified to the contract before the breach. 

(3) Where the resale is at. private sale, the seller must give the basic reasonable pokiAtabian of 
his intention to resell. 

(4) Where the resale is at public sale: 

(a) only identified goods can be sold except where there is a recognized market for a public 
sale of futures in goods of the kind; and 
(b) it must be made at a usual place or market for public sale if one is reasonably available 
and except in the case of goods which are perishable or threaten to decline in value speedily the 
seller must give the buyer reasonable notice of the time and place of the resale; and 

(c) if the goods are not to be within the view of those attending the sale, the notification of 
sale must state the place where, the goods are located and provide for their reasonable inspection 
by prospective bidders; and 

(d) the seller may buy. 

(5) A purchaser who buys in good faith at a resale takes the goods free of any rights of the 
original buyer even though the seller fails to comply with one or more of the requirements of this 
section. © 

(6) The seller is not. accountable to the buyer for any profit made on any resale. A person in the 
position of a seller (Section 2-707 [55-2-707 NMSA 1978]) or a buyer who has rightfully rejected or 
justifiably revoked acceptance must account for any excess over the amount of his security inter- 
est, as hereinafter defined (Subsection ein Section 2-711 [55-2-711 NMSA 1978)]). 


History: 1953 Com! +98 50A-2- 706, enacted by Laws Prior uniform statutory provision. — Section 60, Uni- 
1961, ch. 96, § 2-706. form Sales Act. 
Changes. — Rewritten. 
OFFICIAL COMMENTS Purposes of changes. — To simplify the prior statutory 
UCC Official Comments © by ALI & the NCCUSL. Re- provision and to make it clear that: cape 
produced with permission. of the PEB fer the UCC. All 1. The only condition precedent to the seller's right 
rights reserved, . of resale under Subsection (1) is a breach by the buyer 


within the section on the seller's remedies in general or 
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insolvency. Other meticulous conditions and restrictions 
of the prior uniform statutory provision are disapproved 
by this article and are replaced by standards of commer- 
cial reasonableness, Under this section the seller may 
resell the goods after any breach: by the buyer. Thus, an 
anticipatory repudiation by the buyer gives rise to any of 
the seller's remedies for breach, and to the right of resale. 
This principle is supplemented by Subsection (2) which 
authorizes a resale of goods which are not in existence or 
were not identified to the contract before the breach. 

2. In order to recover the damages prescribed in Sub- 
section (1) the seller must act "in good faith and in a com- 
mercially reasonable manner" in making the resale. This 
standard is intended to be more comprehensive than that 
of "reasonable care and judgment" established by the prior 
uniform statutory provision. Failure to act properly under 
this section deprives the seller of the measure of damages 
here provided and relegates him to that provided in Sec- 
tion 2-708. 

Under this article the seller resells by authority of law, 
in his own behalf, for his own benefit and for the purpose 
of fixing his damages. The theory of a seller's agency is 
thus rejected, 

3. Ifthe seller complies with the prescribed standard 
of duty in making the resale, he may recover from the 
buyer the damages provided for in Subsection (1). Evi- 
dence of market or current prices at any particular time 
or place is relevant only on the question of whether the 
seller acted in a commercially reasonable manner in mak- 
ing the resale. 

The distinction drawn by some courts between cases 
where the title had not passed to the buyer and the seller 
has resold as owner, and cases where the title had passed 
and the seller had resold by virtue of his lien on the goods, 
is rejected. 

4, Subsection (2) frees the remedy of resale from le- 
galistic restrictions and enables the seller to resell in ac- 
cordance with reasonable commercial practices so as to 
realize as high a price as possible in the circumstances. By 
“public” sale is meant a sale by auction. A "private" sale 
may be effected by solicitation and negotiation conducted 
either directly or through a broker. In choosing between a 
public and private sale the character of the goods must be 
considered and relevant trade practices and usages must 
be observed, 

5. Subsection (2) merely clarifies the common law rule 
that the time for resale is a reasonable time after the 
buyer's breach, by using the language "commercially rea- 
sonable." What is such a reasonable time depends upon 
the nature of the goods, the condition of the market and 
the other circumstances of the case; its length cannot be 
measured by any legal yardstick or divided into degrees. 
Where a seller contemplating resale receives a demand 
from the buyer for inspection under the section of preserv- 
ing evidence of goods in dispute, the time for resale may 
be appropriately lengthened. 

On the question of the place for resale, Subsection (2) goes 
to the ultimate test, the commercial reasonableness of the 
seller's choice as to the place for an advantageous resale. 
This article rejects the theory that the seller is required to 
resell at the agreed place for delivery and that a resale else- 
where can be permitted only in exceptional cases. 

6. The purpose of Subsection (2) being to enable the 
seller to dispose of the goods to the best advantage, he is 
permitted in making the resale to depart from the terms 
and conditions of the original contract for sale to any ex- 
tent "commercially reasonable" in the circumstances. 

7. The provision of Subsection (2) that the goods need 
not be in existence to be resold applies when the buyer is 
guilty of anticipatory repudiation of a contract for future 
goods, before the goods or some of them have come into 
existence. In such a case the seller may exercise the right 
of resale and fix his damages by "one or more contracts 
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to sell" the quantity of conforming future goods affected 
by the repudiation. The companion provision of Subsec- 
tion (2) that resale may be made although the goods were 
not identified to the contract prior to the buyer's breach, 
likewise contemplates an anticipatory repudiation by the 
buyer but occurring after the goods are in existence. If the 
goods so identified conform to the contract, their resale 
will fix the seller's damages quite as satisfactorily as if 
they had been identified before the breach. 

8. Where the resale is to be by private sale, Subsection 
(8) requires that reasonable notification of the seller's in- 
tention to resell must be given to the buyer. The length of 
notification of a private sale depends upon the urgency of 
the matter. Notification of the time and place of this type 
of sale is not required. 

Subsection (4) (b) requires that the seller give the buyer 
reasonable notice of the time and place of a public resale 
so that he may have an opportunity to bid or to secure the 
attendance of other bidders. An exception is made in the 
case of goods "which are perishable or threaten to decline 
speedily in value." 

9, Since there would be no reasonable prospect of com- 
petitive bidding elsewhere, Subsection (4) requires that a 
public resale "must be made at a usual place or market for 
public sale if one is reasonably available;" i. e., a place or 
market which prospective bidders may reasonably be ex- 
pected to attend. Such a market may still be "reasonably 
available" under this subsection, though at a considerable 


_ distance from the place where the goods are located. In 
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such a case the expense of transporting the goods for re- 
sale is recoverable from the buyer as part of the seller's 
incidental damages under Subsection (1). However, the 
question of availability is one of commercial reasonable- 
ness in the circumstances and if such "usual" place or 
market is not reasonably available, a duly advertised pub- 
lic resale may be held at another place if it is one which 
prospective bidders may reasonably be expected to attend, 
as distinguished from a place where there is no demand 
whatsoever for goods of the kind. 

Paragraph (a) of Subsection (4) qualifies the last sen- 
tence of Subsection (2) with respect to resales of unidenti- 
fied and future goods at public sale. If conforming goods 
are in existence the seller may identify them to the con- 
tract after the buyer's breach and then resell them at pub- 
lic sale, If the goods have not been identified, however, he 
may resell them at public sale only as "future" goods and 
only where there is a recognized market for public sale of 
futures in goods of the kind. 

The provisions of Paragraph (c) of Subsection (4) are in- 
tended to permit intelligent bidding. 

The provision of Paragraph (d) of Subsection (4) permit- 
ting the seller to bid and, of course, to become the pur- 
chaser, benefits the original buyer by tending to increase 
the resale price and thus decreasing the damages he will 
have to pay. 

10. This arias departs in Bihasetiel (5) from the 
prior uniform statutory provision in permitting a good 
faith purchaser at resale to take a good title as against 
the buyer even though the seller fails to comply with the 
requirements of this section. - 

11, Under Subsection (6), the seller retains profit, if 
any, without distinction based on whether or not he had 
a lien since this article divorces the question of passage 
of title to the buyer from the seller's right of resale or the 
consequences of its exercise. On the other hand, where "a 
person in the position of a seller" or a buyer acting ae 
the section on buyer's remedies, exercises his right of re- 
sale under the present’ section he does so only for the lim- 
ited purpose of obtaining cash for his "security interest" in 
the goods. Once that purpose has been accomplished any 
excess in the resale price belongs to the seller to whom an 
accounting must be made as provided in the last sentence 
of Subsection (6). 
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» Cross references. — 
Point 1: Sections 2-610, 2-702 and 2-703. 
Point 2: Section 1-201. 
Point 3: Sections 2-708 and 2-710. 
Point 4: Section 2-328. : 
Point 8: Section 2-104. 
Point 9: Section 2-710. 
Point 11; Sections 2-401, 2-707 and 2-711(8). 
Definitional cross references, — 
"Buyer". Section 2-103. 
"Contract", Section 1-201. 
"Contract for sale". Section 2-106. 
"Good faith". Section 2-108. 
"Goods", Section 2-105, 
"Merchant". Section 2-104, 
"Notification". Section 1-201. 
"Person in position of seller". Section 2-707. 
"Purchase". Section 1-201. 
"Rights". Section. 1-201. 
"Sale", Section 2-106. 
"Security interest". Section 1-201, 
"Seller". Section 2-103. 


ANNOTATIONS 


Notice necessary for resale, — As to the sale of goods, 
where no notice of resale is given, the remedy provided by 
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this section may not be utilized. Foster v. Colorado Radio 
Corp., 381 F.2d 222 (10th Cir. 1967). 

Notice generally. — This section permits a seller of 
goods to utilize the contract price less resale price rem- 
edy, but requires reasonable notice to the buyer where the 
intended resale is to be private, even though most of the 
subject matter of the contract is not goods. Foster v. Colo- 
rado Radio Corp., 381 F.2d 222 (10th Cir. 1967). 

Excessive delay in a resale is enough to make the 
sale commercially unreasonable. Deaton, Inc. v. Aeroglide 
Corp., 1982-NMSC-147, 99 N.M. 253, 657 P.2d 109. 

Law reviews. — For comment, "Commercial Law 
- Uniform Commercial Code - Sale of Goods," 8 Nat. Re- 
sources J. 176 (1968). 

Am. Jur. 2d, A.L.R. and C.J.S, references. — 22 Am. 
Jur. 2d Damages §§ 509, 510. 

Seller's right to recover for expenses of caring for per- 
sonal property prior to its resale, 29 A.L.R. 61. 

Loss of anticipated profits as damages, 32 A.L.R. 120. 

Right to sell property in enforcement of lien of seller af- 
ter having sued for purchase price, 38 A.L.R. 1482. 

Resale of property as affecting measure of seller's dam- 
ages, 44 A.L.R. 296, 119 A.L.R. 1141. 

Resale of goods under UCC § 2-706, 101 A.L.R.5th 563. 

77A C.J.S. Sales § 344 et seq. 


55-2-707. "Person in the position of a seller." 


(1) A "person in the position of a seller" includes as against a principal an agent who has paid 
or become responsible for the price of goods on behalf of his principal or anyone who otherwise 
holds a security interest or other right in goods similar to that of a seller. 

(2) A person in the position of a seller may as provided in this article withhold or stop delivery 
(Section 2-705 [55-2-705 NMSA 1978]):and resell (Section 2-706 [55-2-706 NMSA 1978]) and re- 
cover incidental damages (Section 2-710 [55-2-710 NMSA 1978}). 


History: 1953 Comp., § 50A-2-707, enacted by Laws 
1961, ch. 96, § 2-707, 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

Prior uniform statutory provision. — Section 52(2), Uni- 
form Sales Act, 

Changes. — Rewritten. 

Purposes of changes. — To make it clear that: 

In addition to following in general the prior uniform 
statutory provision, the case of a financing agency which 
has acquired documents by honoring a letter of credit for 
the buyer or by discounting a draft for the seller has been 
included in the term "a person in the position of a seller.” 


Cross reference. — Article 5, Section 2-506. 
Definitional cross references. — 
"Consignee", Section 7-102. 

"Consignor". Section 7-102. 

"Goods". Section 2-105. 

"Security interest". Section 1-201. 

"Seller". Section 2-103. 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references, — 50 Am. 
Jur, 2d Letters of Credit and Credit Cards § 75 et seq.; 
68A Am. Jur, 2d Secured Transactions § 13. 

Factor's liability based on delay in marketing and sell- 
ing principal's goods, 3 A.L.R.3d 815. 

77A C.J.S. Sales § 325 et seq. 


55-2-708. Seller's damages for nonacceptance or repudiation. 


(1) Subject to Subsection (2) and to the provisions of this article with respect to proof of 
market price (Section 2-723 [55-2-723 NMSA 1978]), the measure of damages for nonacceptance 
or repudiation by the buyer is the difference between the market price at the time and place 
for tender and the unpaid contract price together with any incidental damages provided in this 
article (Section 2-710 [55-2-710 NMSA 1978]) but less expenses saved in consequence of the 
buyer's breach. 

(2) Ifthe measure of damages provided in Subsection (1) i is inadequate to put the seller in as 
good a position as performance would have done then the measure of damages is the profit (includ- 
ing reasonable overhead) which the seller would have made from full performance by the buyer, 
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together with any incidental damages provided in this article (Section 2-710 [55-2-710 NMSA 
1978]), less due allowance for costs reasonably incurred and due credit for payments or proceeds 
of resale. : 


History: 1953 Comp., § 50A-2-708, enacted by Laws Utilization of section in jury instructions. — 
1961, ch. 96, § 2-708; 1967, ch. 186, § 5. Where damages are not sufficiently before the jury, an 
instruction incorporating the mandates of this section is 


OFFICIAL COMMENTS not improper, and a court of appeals will not condemn a 
UCC Official Comments © by ALI & the NCCUSL. Re- trial court's utilization of a local statute in instructing on 
produced with permission of the PEB for the UCC. All damages without substantial authority to the contrary. 


rights reserved. Jaeco Pump Co. v. Inject-O-Meter Mfg. Co., 467 F.2d 317 
Prior uniform statutory provision. — Section, 64, Uni- (10th Cir. 1972), ‘ 
foraubalas Ace Court can make findings on damages caused by 
Changes. — Rewritten buyer's repudiation of the contract when there is suf- 
: : : i i Marina, Inc, v. 
Purposes of changes. — To make it clear that: ficient evidence, Elephant Butte Resort oor eet 
1. The prior uniform statutory provision is followed Wooldridge, 1985-NMSC-014, 102 N.M. 286, 694 P.2d 


‘ : : ‘ 1351. 
generally in setting the current market price at the time 
and place for tender as the standard by which damages Am. Jur. 2d, A.L.R. and C.J.S. references. — Fraud 
for non-acceptance are to be determined. The time and of buyer in ordering more than his business requires as 
place of tender is determined by reference to the section entitling one selling to extent of buyer's requirements to 
on manner of tender of delivery, and to the sections on the maintain action for damages, 7 A.L.R. 498, 26 A.L.R.2d 


effect of such terms as F.0.B., FA.S., C.LE, C & F Ex Ship 1099. 


and No Arrival, No Sale. Shipping goods after notice of reDURaIE by buyer, 27 
In the event that there is no evidence available of the A.L.R, 1230. 
current market price at the time and place of tender, proof Damages as affected by tae aakany breach of contract 
of a substitute market may be made under the section on by buyer, 34 A.L.R. 114. tre : 
determination and proof of market price. Furthermore, Measure of damages, buyer's repudiation of or failure to 
the section on the admissibility of market quotations is accept goods under. executory contract, 44 A.L.R, 215, 108 
intended to ease materially the problem of providing com- A.L.R, 1482. ‘ : 
petent evidence. __ Resale of property as affecting measure of seller's dam- 
2. The provision of this section permitting recovery ages under executory contract, 44'A.L.R. 296, 119 A.L.R. 
of expected profit including reasonable overhead where 1141, 
the standard measure of damages is inadequate, together Measure of damages, buyer' s repudiation of or failure to 
with the new requirement that price actions may be sus- purchase shares of stock, 44 A.L.R. 358. 
tained only where resale is impractical, are designed to Duty to minimize damages by accepting offer modi- 
eliminate the unfair and economically wasteful ‘results fied by party who has breached contract of sale, 46 A.L.R. 
arising under the older law when fixed price articles were 1192. : : 
involved. This section permits the recovery of lost profits Stipulation as to damages in case of breach of contract 
in all appropriate cases, which would include all standard for purchase of goods to be manufactured by other party, 
priced goods. The normal measure there would be list as penalty or liquidated damages, 79 A.L.R. 188. 
price less cost to the dealer or list price less manufactur- Measure of damages for buyer's repudiation of or failure 
ing cost to the manufacturer. It is not necessary to a recov- to accept goods under executory contract, 108 A.L.R. 1482. 
ery of "profit" to show a history of earnings, especially if a Presumption and burden of proof as to market price or 
WeWn chica ue iVOWweU! value of goods in action by seller against buyer who re- 
3. In all cases the seller may recover incidental dam- fuses to accept goods, 130 A.L,R, 1336, : 
ages. Interest as element of damages recoverable in action for 
(Cvoeetreiarantes’ oes breach of contract for the sale of a commodity, 4 A.L.R.2d 
Point 1: Sections 2-319 through 2-324, 2-503, 2-723 and 1988. 
2.724, Unjustified refusal of buyer to accept goods as affecting 
Point 2: Section 2-700: recovery of down payment, 11 A.L.R.2d 701. 
Point 3: Section may Ok Measure of damages for buyer's breach of contract to 
Bae irttinaidemat aniaccatante ‘ purchase article from dealer or manufacturer's agent, 24 
"Buyer". Section 2-103. A.L.R.2d 1008. i I 
Rantract" Section 1-201 ; Validity and enforceability of.contract which expressly 
"Seller". Section 2-103. leaves open for future agreement or negotiation the terms 
of payment for property, 68 A.L.R.2d 1221. 
ANNOTATIONS 7T7A C.J.S. Sales § 368 et seq. 


Compiler's notes, — Laws 1967, ch. 186, § 6, was com- 
piled as 55-3-105 NMSA 1978. 


55-2-709. Action for the price. 


(1) When the buyer fails to pay the price as it Béebrnis due the adiiee may recover, Buyatiek 
with any incidental damages under the next section [55-2-710 NMSA 1978], the price: 
(a) of goods accepted or of conforming goods lost or damaged within a commer ciedly rea- 
sonable time after risk of gis loss has passed to the buyer; and 
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(b) of goods identified to the contract if the seller is unable after reasonable effort to resell 
them at a reasonable price or the circumstances reasonably indicate that such effort will be unavailing. 
(2) Where the seller sues for the price, he must hold for the buyer any goods which have been 
identified to the contract and are still in his control except that if resale becomes possible he may 
resell them at any time prior to the collection of the judgment. The net proceeds of any such resale 
must be credited to the buyer and payment of the judgment entitles him to any goods not resold. 
(3) After the buyer has wrongfully rejected or revoked acceptance of the goods or has failed to 
make a payment due or has repudiated (Section 2-610 [55-2-610 NMSA 1978]), a seller who is held 
not entitled to the price under this section shall nevertheless be awarded damages for nonaccep- 
tance under the preceding section [55-2-708 NMSA 1978]. 


History: 1953 Comp., § 50A-2-709, enacted by Laws 
1961, ch. 96, § 2-709. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

Prior uniform statutory provision. — Section 63, Uni- 
form Sales Act. 

Changes. — Rewritten, important commercially needed 
changes being incorporated. 

Purposes of changes. — To make it clear that: 

1. Neither the passing of title to the goods nor the ap- 
pointment of a day certain for payment is now material to 
a price action. 

2. The action for the price is now generally limited 
to those cases where resale of the goods is impracticable 
except'where the buyer has accepted the goods or where 
they have been destroyed after risk of loss has passed to 
the buyer. 

3. This section substitutes an objective test by action 
for the former "not readily resalable" standard. An action 
for the price under Subsection (1) (b) can be sustained 
only after a "reasonable effort to resell" the goods "at rea- 
sonable price" has actually been made or where the cir- 
cumstances "reasonably indicate" that such an effort will 
be unavailing. 

4. Ifa buyer is in default not with respect to the price, 
but on an obligation to make an advance, the seller should 
recover not under this section for the price as such, but for 
the default in the collateral (though coincident) obligation 
to finance the seller. If the agreement between the par- 
ties contemplates that the buyer will acquire, on making 
the advance, a security interest in the goods, the buyer on 
making the advance has such an interest as soon as the 
seller has rights in the agreed collateral. See Section 9- 
204. 

5. “Goods accepted" by the buyer under Subsection (1) 
(a) include only goods as to which there ‘has been no justi- 
fied revocation of acceptance, for such a revocation means 
that there has been a default by the seller which bars his 
rights under this section. "Goods lost or damaged" are 
covered by the section on risk of loss. "Goods identified to 
the contract" under Subsection (1) (b) are covered by the 
section on identification and the section on identification 
notwithstanding breach. 

6. This section is intended to be extatatinad in its enu- 
meration of cases where an action for the price lies. 

7. Ifthe action for the price fails, the seller may none- 
theless have proved a case entitling him to damages for 
non-acceptance. In such a situation, Subsection (3) per- 
mits recovery of those damages in the same action. 

Cross references. — 

Point 4; Section 1-106, 

Point 5: Sections 2-501, 2-509, 2-510 and 2- 704, 

Point 7: Section 2-708. 

Definitional cross references, — 


"Action". Séction 1-201. 
"Buyer". Section 2-103. 
"Conforming". Section 2-106. 
"Contract". Section 1-201. 
"Goods". Section 2-105. 
"Seller". Section 2-103, 


ANNOTATIONS 


Law reviews. — For article, "Special Property Under 
the Uniform Commercial Code: A New Concept in Sales," 
see 4 Nat. Resources J. 98 (1964). 

For article, "Buyers and Sellers of Goods in Bank- 
ruptcy," see 1 N.M. L. Rev. 435 (1971). 

Am. Jur. 2d, A.L,R. and.C.J.S. references. — Right 
of action to recover purchase price under sale of corporate 
stock where title has not passed as affected by provisions 
of sales act, 9 A.L.R. 275. 

Contract requiring seller to look to property loan for 
payment as affecting action for purchase price, 17 A.L.R. 
714, 

Repudiation of contract by buyer as affecting seller's 
right to ship goods and bring action to recover purchase 
price, 27 A.L.R. 1231, 

Dishonor of draft or check for purchase price on cash 
sale as affecting seller's rights in respect to property or its 
proceeds, 31 A.L.R. 578, 54 A.L.R. 526. 

Right to recover installments not due upon buyer's de- 
fault in payment of installment due, in absence of accel- 


’ eration clause, 57 A.L.R. 825, 
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Right of seller to rescind or refuse further deliveries on 
buyer's failure to pay for installments, where contract ex- 
pressly provides remedy, 75 A.L.R. 619. 

Effect of sales act.on right of action to recover purchase 
price of corporate stock where title has not passed, 99 
A.L.R. 275. 

Rights of buyer in action by seller for purchase price as 
affected by invalidity of, or subsequent changes or devel- 
opments with respect to taxes included in purchase price, 
115 A.L.R. 667, 132 A.L.R. 706. 

Presumptions and burden of proof as to market price 
or value of goods in action by seller against buyer who 
refuses to accept goods, 130 A.L.R. 1336. 

Seller's knowledge of purchaser's intention to put prop- 
erty to an illegal use as defense to action for purchase 
price, 166 A.L.R, 1363. 

Right of purchaser in making tender to deduct from 
agreed purchase price amount of obligations which it is 
the vendor's duty to satisfy, 173 A.L.R. 1309, 

Measure of damages for buyer's breach of contract to 
purchase article from dealer or manufacturer's agent, 24 
A.L.R.2d 1008. 

Right of action for breach of contract which expressly 
leaves open for future agreement or negotiation the terms 
of payment for property, 68 A.L.R.2d 1221. 

Liability for purchases on credit or courtesy card, or on 
credit coin or plate, 15 A.L.R.3d 1086. 

77A C.J.S, Sales § 348 et seq. 
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55-2-710. Seller's incidental damages. 


Incidental damages to an aggrieved seller include any commercially reasonable charges, ex- 
penses or commissions incurred in stopping delivery, in the transportation, care and custody of 
goods after the buyer's breach, in connection with return or resale of the goods or otherwise result- 
ing from the breach. 


History: 1953 Comp., § 50A-2-710, enacted by Laws Definitional cross references, — 
1961, ch. 96, § 2-710. : "Agegrieved party". Section 1-201. 
"Buyer". Section 2-103. 
OFFICIAL COMMENTS "Goods". Section 2:105. 
UCC Official Comments © by ALI & the NCCUSL. Re- "Seller", Section 2-103. 
produced with permission of the,PEB for the UCC. All _ANNOTATIONS 
rights reserved. 
Prior uniform statutory provision. — See Sections 64 Am. Jur. 2d, A.L.R. and C.J.S. references. — 50 Am. 
and 70, Uniform Sales Act. Jur. 2d Letters of Credit and Credit Cards’§ 75 et seq. 
Purposes. — To authorize reimbursement of the seller Right of seller upon failure of sales contract to recover 
for expenses reasonably incurred by him as a result of the from purchaser expenses of caring for personal property 
buyer's breach. The section sets forth the principal nor- prior to its resale, 29 A.L.R. 61. 
mal and necessary additional elements of damage flowing 77A C.J.S, Sales § 363 et seq. 


from the breach but intends to allow all commercially rea- 
sonable expenditures made by the seller. 


55-2-711. Buyer's remedies in general; buyer, s security chest Uae: in 
rejected goods. | 1224 


(1) Where the seller fails to make delivery or repudiates or the buyer rightfully pejaes or justi- 
fiably revokes acceptance, then with respect to any goods involved and with respect to the whole if 
the breach goes to the whole contract (Section 2-612 [55-2-612 NMSA 1978]), the buyer may cancel 
and whether or not he has done so may in addition to recovering so much of the price as has been 
paid: 

(a) "cover" and have damages under the next section [55-2-712 NMSA 197 8] as to all the 
goods affected whether or not they have been identified to the contract; or 

(b) recover damages for nondelivery as provided in this article (Section 2-713 [55-2- 713 
NMSA 1978]). 7 

(2) Where the seller fails to deliver or repudiates, the buyer may also: 

(a) ifthe goods have been identified recover them as provided in this ance EGHOR 2-502 
[55-2-502 NMSA 1978]); or 

(b) in a proper case obtain specific performance or replevy the goods as leeiaee in this 
article (Section 2-716 [55-2-716 NMSA 1978)). 

(3) On rightful rejection or justifiable revocation of acceptance, a buyer has a security inter- 
est in goods in his possession or control for any payments made on their price and any expenses 
reasonably incurred in their inspection, receipt, transportation,,care and custody and may hold 
such goods and resell them in like manner as an aggrieved seller (Section 2-706 [55-2-706 NMSA 
1978]). 


History: 1953 Comp., § 50A-2-711, enacted by Laws recovery of money damages, and Subsection (2) bovering 
1961, ch. 96, § 2-711. those which permit reaching the goods themselves. The 
remedies listed here’are those available to a buyer who 


OFFICIAL COMMENTS has not accepted the goods or who has justifiably revoked 
UCC Official Comments © by ALI & the NCCUSL.’ Re: his acceptance. The remedies available to a buyer with re- 
produced with permission of the PEB for the UCC. All gard to goods finally accepted appear in the section deal- 
rights reserved. ing with breach in regard to accepted goods. The buyer's 
Prior uniform statutory provision. — No comparable in- right to proceed as to all goods:when the breach is-as to 
dex section; Subsection (3) - Section 69(5), Uniform Sales only some of the goods is determined by the section on 
Kove breach in installment contracts and by the section on par- 
Changes. — The prior uniform statutory provision is tial acceptance. 
generally continued and expanded in Subsection (3). Despite the seller's breach, proper retender of delivery 
Purposes of changes and new matter. — under the section on cure of improper tender or replace- 
1. To index in this section the buyer's remedies, ment can effectively preclude the buyer's remediés under 
Subsection (1) covering those remedies permitting the this section, except for any delay involved. 
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2. To make it clear in Subsection (3) that the buyer 
may hold and resell rejected goods if he has paid a part of 
the price or incurred expenses of the type specified. "Paid" 
as used here includes acceptance of a draft or other time 
negotiable instrument or the signing ofa negotiable note. 
His freedom of resale is coextensive with that of a seller 
under this article except that the buyer may not keep any 
profit resulting from the resale and is limited to retaining 
only the amount‘of the price paid and the costs involved in 
the inspection and handling of the goods. The buyer's se- 
curity interest in the goods is intended to be limited to the 
items listed in Subsection (3), and the buyer is not permit- 
ted'to retain such funds’ as he might believe adequate for 
his damages. The buyer's right to cover, or to have dam- 
ages for non-delivery, is not impaired by his exercise of his 
right of resale, 

3. It should also be noted that this act requires its 
remedies to be liberally administered ‘and provides that 
any right or obligation which it declares is enforceable by 
action unless a different effect is i fant prescribed 
(Section 1-106), 

Cross references, — 

Point 1: Sections 2-508, 2-601(c), 2-608, 2-612 atid 2-714. 

Point 2: Section 2-706. 

Point 3; Section 1-106. 

Definitional cross references. — 

"Aggrieved party". Section 1-201. 

"Buyer", Section 2-103. 

"Cancellation". Section 2-106. 

"Contract". Section 1-201. 

"Cover", Section 2-712. 

"Goods". Section 2-106. 

"Notifies". Section 1-201. 

"Receipt" of goods. Section 2-103. 

"Remedy". Section 1-201. 

"Security interest". Section 1-201, 

"Seller". Section 2-103. 


ANNOTATIONS 


Buyer may recover purchase price and incidental 
damages. — A buyer, who rightfully rejects or justifiably 
revokes acceptance of goods, has the right not only to re- 
scind and recover back the purchase price paid, but, in ad- 
dition, the:right to recover incidental damages resulting 
from the seller's breach, including ‘expenses reasonably 
incurred in the care and custody of such goods. Grandi v, 
LeSage, 1965-NMSC-017, 74 N.M. 799, 399 P.2d 285. 

Punitive damages for fraudulent acts, — This sec- 
tion permits recovery of damages in an action for rescis- 
sion, and punitive damages may likewise be recovered in 
such action where the breach is.accompanied by fraudu- 
lent acts which are wanton, malicious and intentional. 
Grandi v. LeSage, 1965-NMSC- 017, 74 N.M: 799, 899 P.2d 
285. 

Plus damages for nondelivery when proper. — 
Where plaintiff purchased used automobile but then re- 
voked acceptance of the vehicle when defendant vendor 
failed to deliver clear title as warranted, damages were 
properly measured under this section to include the pur- 
chase price of the automobile, plus damages for nondeliv- 
ery, which, as set forth in Section 55-2-713 NMSA 1978, 
would be the difference between the purchase price and 
the market value of the vehicle with clear title. Since Sec- 
tion 55-2-608(3) NMSA 1978 states that a buyer who re- 
vokes has same rights with regard to goods involved as if 
he had rejected them, physical delivery of the vehicle to 
the plaintiff did not eliminate the recovery of nondeliv- 
ery. damages. Gawlick v. American Builders Supply, Inc., 
1974-NMCA-005, 86 N.M. 77, 519 P.2d 313. 

Acceptance of partial shipment. — Notice is not a 
condition precedent to the remedy of "cover" for failure to 
make a complete delivery. Not until the buyer accepts a 
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complete tender must he, within a reasonable time after 
he discovers or should have discovered any breach, notify 
the seller of a breach or be barred from any remedy. A 
buyer's mere acceptance of partial goods does not waive 
or otherwise affect his right to damages for the seller's 
failure to deliver the remainder under the contract of sale. 
State ex rel. Concrete Sales & Equip. Rental Co. v, Kent 
Nowlin Constr., Inc., 1987-NMSC-114, 106 N.M. 539, 746 
P.2d 645. 

Lost profits need not be proved with mathemati: 
cal certainty, but where the only basis for awarding lost 
profits is the difference between the suggested retail price 
and the cost to the distributor, the business is entirely 
new and the distributor produces neither proof of poten- 
tial buyers nor evidence of its cost of doing business, an 
award of lost profits is too speculative to be upheld. Dea- 
ton, Inc. v. Aeroglide Corp. , 1982-NMSC-147, 99 N. M. 253, 
657 P.2d 109. 

Resale under Subsection (3) security interest not 
wrongful exercise of ownership. — Where the buyer 
rightfully rejects goods in his possession, it necessarily 
follows that he has.a security interest in the goods pursu- 
ant to Subsection (3) of this section, in the entire amount 
spent for the goods, and he should not be required. to re- 
turn them for an amount less than the entire. amount, 
Because the security interest entitles the buyer to hold 
the goods and resell them, such action cannot constitute a 
violation of 55-2-602(2)(a) NMSA 1978, which makes any 
exercise of ownership by the buyer after rejection wrong- 
ful. Deaton, Inc. v. Aeroglide Corp., 1982-NMSC-147, 99 
N.M. 253, 657.P.2d 109, 

Excessive delay in a resale is enough to make the 
sale commercially unreasonable. Deaton, Inc..v. Aeroglide 
Corp. , 1982-NMSC-147, 99 N.M. 253, 657 P.2d 109. 

Law reviews. — For article, "Special Property Under 
the Uniform Commercial Code: A New Concept in Sales," 
see 4 Nat. Resources J. 98 (1964), 

For article, Buyers and Sellers of Goods in Bank- 
ruptcy," see 1 N.M. L. Rev. 435 (1971). 

For annual survey of New Mexico law relating to com- 
mercial law, see 18 N.M.L. Rev. 298 (1983). 

For article, "New Mexico's 'Lemon Law’: Consumer Pro- 
tection or Consumer Frustration?", see 16 N.M.L. Rev. 251 
(1986), 

Am. Jur, 2d, A.L.R. and C.J.S. references, — 67A 
Am, Jur, 2d Gales §§ 853 et seq., 1164 et seq. 

Resale by buyer where seller has refused to receive 
property rejected for breach of warranty, 24 A.L.R. 1446. 

Effect of action as an election of remedy or choice of 
substantive rights in case of fraud in sale of property, 35 
A.L.R, 1153, 123 A.L.R. 378, 

Assignability of right to rescind or of right to.return 
of money or other property as.incident. of rescission, 110 
A.L.R. 849, 162 A.L.R. 743, 

Seller's waiver of sales contract provision limiting time 
within which buyer may object to or return goods, 24 
A,L.R.2d 717. 

Purchaser's use or attempted use of articles known to 
be defective as affecting damages recoverable for breach 
of warranty, 35 A.L.R:2d 1273. 

Time within which buyer of goods must give notice in 
order to recover damages for seller's breach of express 
warranty, 41 A.L.R.2d 812, 

Use of article by buyer as waiver of right to rescind for 
fraud, breach of warranty or failure of goods to comply 
with contract, 41 A:L.R.2d 1173. 

Validity and enforceability of contract which expressly 
leaves open for future agreement or negotiation the terms 
of payment for property, 68 A.L.R.2d 1221. 

Products liability: manufacturer's postsale obligation 
to modify, repair, or recall product, 47 A.L.R.5th 395. 

77A C.J.S. Sales § 374 et seq. 
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55-2-712. "Cover"; buyer's procurement of substitute goods. 


(1) After a breach within the preceding section [55-2-711 NMSA 1978] the buyer may "cover" 
by making in good faith and without unreasonable delay any reasonable purchase of or contract to 
purchase goods in substitution for those due from the seller. 

(2). The buyer may recover from the seller as damages the difference between the cost of cover 
and the contract price together with any incidental or;consequential.damages as hereinafter de- 
fined (Section 2-715 [55-2-715 NMSA 1978] ), but less expenses saved in consequence of the seller's 
breach, 

(3) Failure of the buyer to effect cover within this section does not bar him fom any fant 
remedy. 


History: 1953 Comp., § 50A- 2-712, enacted by Laws considered in this connection for availability of the goods 


1961, ch, 96, § 2-712. to the particular buyer for his particular needs is the test 
for that remedy and inability to cover is made.an express 

OFFICIAL COMMENTS condition to the right of the buyer to replevy the goods. 
UCC Official Comments © by ALI & the NOCUSL. Re- 4, This section does not limit cover to merchants, in 
produced with permission of the PEB for the UCC. All the first instance. It is the vital and important remedy for 


the consumer buyer as well, Both are free to use cover: the 
domestic or non-merchant consumer is required only to 
act in normal good faith while the merchant buyer must 
also observe all reasonable commercial standards of fair 
dealing in the trade, since this falls within the definition 
of good faith on his part. 

Cross references, — 

Point 1: Section 2-706. 

Point 2: Section 1-204. 

Point 3: Sections 2-713, 2-715 and 2-716, 

Point 4: Section 1-203. 

Definitional cross references, — 

"Buyer". Section 2-103. 

"Contract". Section 1-201. 

"Good faith". Section 2-103. 

"Goods". Section 2-105. 

"Purchase". Section 1-201. 

"Remedy". Section 1-201. 

"Seller", Section 2-103. 


rights reserved, 

Prior uniform statutory provision. — None, 

Purposes. — 

1. This section provides the buyer with a remedy 
aimed at enabling him to obtain the goods he needs thus 
meeting his essential need. This remedy is the buyer's 
equivalent of the seller's right to resell. 

2. The definition of "cover" under Subsection (1) en- 
visages a series of contracts or sales, as well as a single 
contract or sale; goods not identical with those involved 
but commercially usable as reasonable substitutes under 
the circumstances of the particular case and contracts 
on credit or delivery terms differing from the contract in 
breach, but again reasonable under the circumstances. 
The test of proper cover is whether at the time and place 
the buyer acted in good faith and in a reasonable manner, 
and it is immaterial that hindsight may later prove that 
the method of cover used was not the cheapest or most 


effective. 

The requirement that the buyer must cover "without ANNOTATIONS 
unreasonable delay" is not intended to limit the time‘nec- tis 
essary for him to look around and decide as to how he may Plaintiff's subsequent purchase of the smaller 
best effect cover. The test here is similar to that generally backhoe from seller was not a "cover" transaction un- 
used in this article as to reasonable time and seasonable der this section. Watson v. Tom Growney Equip., Inc., 
action. 1986-NMSC-046, 104 N.M. 371, 721 P.2d 1302. 

3. Subsection (3) expresses the policy that cover is Law reviews. — For article, "Special Property Under 
not a mandatory remedy for the buyer. The buyer is al- the Uniform Commercial Code: A New Concept in Sales," 
ways free to choose between cover and damages for non- see 4 Nat. Resources J, 98 (1964). : 
delivery under the next section, Am. Jur. 2d, A.L.R. and C.J.S. references. — 22 Am. 

However, this subsection must be read in conjunction Jur. 2d Damages $§ 509, 510. 
with the section which limits the recovery of consequen- What constitutes "cover" upon breach by seller under 
tial damages to such as could not have been obviated by UCC § 2-712(1), 79 A.L.R.4th 844. 
cover. Moreover, the operation of the section on specific 7T7A CJS, Sales § 391 et seq. 


performance of contracts for "unique" goods must be 


55-2-713. Buyer's damages for nondelivery or repudiation. 


(1) Subject to the provisions of this article with respect to proof of market price (Section 2-723 
[55-2-723 NMSA 1978]), the measure of damages for nondelivery or repudiation by the seller is the 
difference between the market price at the time when the buyer learned of the breach and the con- 
tract price together with any incidental and consequential damages provided in this article (Sec- 
tion 2-715 [55-2-715 NMSA 1978]), but less expenses saved in consequence of the seller's breach. 

(2) Market price is to be determined as of the place for tender or, in cases of rejection after ar- 
rival or revocation of acceptance, as of the place of arrival. 
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55-2-714 


History: 1953 Comp., § 50A-2-718, enacted by Laws 
1961, ch. 96, § 2-718. 


OFFICIAL COMMENTS 


_UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

Prior uniform statutory provision. - — Section 67(3d), 
Uniform Sales Act. 

Changes. — Rewritten. 4 

Purposes of changes. — To clarify the former rule so that: 

1. The general baseline adopted in this section uses 
as a yardstick the market in which the buyer would have 
obtained cover had he sought that relief. So the place for 
measuring damages is the place of tender (or the place 
of arrival if the goods are rejected or their acceptance is 
revoked after reaching their destination) and the crucial 
time is the time at which the buyer learns of the breach, 

2. The market or current price to be used in compari- 
son with the contract price under this section is the price 
for goods of the same kind and in the same branch of trade. 

3, When the current market price under this section is 
difficult to prove the section on determination and proof of 
market price is available to permit a showing of a compara- 
ble market price or, where no market price is available, evi- 
dence of spot sale prices is proper. Where the unavailability 
of a market price is caused by a scarcity of goods of the type 
involved, a good case is normally made for specific perfor- 
mance under this article. Such scarcity conditions, more- 
over, indicate that the price has risen and under the section 
providing for liberal administration of remedies, opinion 
evidence as to the value of the goods would be admissible in 
the absence of a market price and a liberal construction of 
allowable consequential damages should also result. 

4, This section carries forward the standard rule that 
the buyer must deduct from his damages any expenses 
saved as a result of the breach. 

5. The present section provides a remedy which is 
completely alternative to cover under the preceding sec- 
tion and applies only when and to the extent that the 
buyer has not covered. 

Cross references. — 

Point 3: Sections 1-106, 2-716 and 2-723. 

Point 5; Section 2-712. 

Definitional cross references. — 

"Buyer". Section 2-103. 

"Contract". Section 1-201. 

"Seller". Section 2-103. 
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ANNOTATIONS 


Buyer may recover purchase price and incidental 
damages. — A buyer, who rightfully rejects or justifiably 
revokes acceptance of goods, has the right not only to re- 
scind and recover back the purchase price paid, but, in ad- 
dition, the right to recover incidental damages resulting 
from the seller's breach, including expenses reasonably 
incurred in the care and custody of such goods, Grandi v. 
LeSage, 1965-NMSC-017, 74 N.M. 799, 399 P.2d 285. 

Law reviews, — For article, "Special Property Under 
the Uniform Commercial Code; A New Concept in Sales," 
see 4 Nat. Resources J. 98 (1964). 

For article, "New Mexico's 'Lemon Law': Consumer Pro- 
tection or Consumer Frustration?", see 16 N.M.L. Rev, 251 
(1986). 

Am, Jur, 2d, A.L.R. and C.J.8. references. — 22 Am. 
Jur, 2d Damages §§ 509, 510. 

Loss of anticipated profits as damages for breach of sell- 
er's contract as to machine for buyer's use, 32 A.L.R. 120, 

Measure of recovery by buyer where seller breaches 
agreement. to repurchase at selling price, 50 A.L.R. 325, 

Loss of, or damage to, crops as element of damages for 
breach of contract of sale of agricultural machinery or fer- 
tilizer, 69 A.L.R. 748. 

Inability of a seller of a commodity manufactured or 
produced by a third person to obtain the same from the 
latter as a defense to an action by the buyer for breach of 
contract, 80 A.L.R. 1177. 

Buyer's acceptance of part of goods as affecting right to 
damages for failure to complete delivery, 169 A.L.R..595. 

Interest as element of damages recoverable.in action for 
breach of contract for the sale of a commodity, 4 A.L.R.2d 
1388. 

Right to recover, in action for breach of contract, ex- 
penditures incurred in preparation for pesformanees 17 
A.L.R.2d 1300. 

Necessity that buyer, relying on market price as mea- 
sure of damages for seller's breach of sales contract, show 
that goods in question were available for market at the 
price shown, 20 A.L.R.2d 819, 

Mental anguish as element of damages in action for 
breach of contract to furnish goods, 88,A:L.R.2d 1367. 

Allegation of buyer's ability and willingness to perform, 
in action for damages for failure to deliver goods pur- 
chased, 94 A.L.R.2d 1215. 

77A C.J.S, Sales § 395 et seq. 


55-2-714. Buyer's damages for breach in regard to accepted goods. 


(1) Where the buyer has accepted goods and given notification (Subsection (3) of Section 2- 
607 [55-2-607 NMSA 1978]), he may recover as damages for any nonconformity of tender the loss 
resulting in the ordinary course of events from the seller's breach as determined in any manner 


which is reasonable. 


(2) The measure of damages for breach of warranty is the difference at the time and place of 
acceptance between the value of the goods accepted and the value they would have had if they had 
been as warranted, unless special circumstances show proximate damages of a different amount. 

(8) In a proper case any incidental and consequential damages under the next section [55-2- 


715 NMSA 1978] may also be recovered. 
History: 1953 Comp., § 50A-2-714, enacted by Laws 
1961, ch. 96, § 2-714. 
OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC, All 
rights reserved. 


Prior uniform statutory provision. — Section 69(6) and 
(7), Uniform Sales Act. 

Changes. — Rewritten. 

Purposes of changes, — 

1. This section deals with the remedies available to 
the buyer after the goods have been accepted and the 
time for revocation of acceptance has gone by. In general 
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this section adopts the rule of the prior uniform statutory 
provision for measuring damages where there has been a 
breach of warranty as to goods accepted, but goes further 
to lay down an explicit provision as to the time and place 
for determining the loss. 

The section on deduction of damages from price pro- 
vides an additional remedy for a buyer who still owes part 
of the purchase price, and frequently the two remedies 
will be available concurrently. The buyer's failure to no- 
tify of his claim under the section on effects of acceptance, 
however, operates to bar his remedies under either that 
section or the present section. 

2. The "non-conformity" referred to in Subsection (1) 
includes not only breaches of warranties but also any fail- 
ure of the seller to perform according to his obligations 
under the contract. In the case of such non- conformity, | the 
buyer is permitted to recover for his loss "in any manner 
which is reasonable." ' 

3. Subsection (2) describes the usual, standard and 
reasonable method of ascertaining damages in the case of 
breach of warranty but it is not intended as an exclusive 
measure. It departs from the measure of damages for non- 
delivery in utilizing the place of acceptance rather than 
the place of tender. In some cases the two may coincide, as 
where the buyer signifies his acceptance upon the tender. 
If, however, the non-conformity is such as would justify 
revocation of acceptance, the time and place of acceptance 
under this section is determined as of the buyer's decision 
not to revoke, 

4. The incidental and consequential damages referred 
to in Subsection (3), which will usually accompany an ac- 
tion brought under this section, are discussed in detail in 
the comment on the next section. 

Cross references, — 

Point 1: Compare Section 2-711; Sections 2-607 and 2-717. 

Point 2: Section 2-106. 

Point 3: Sections 2-608 and 2-713. 

Point 4: Section 2-715. 

Definitional cross references. — ° 

"Buyer". Section 2-103. 

"Conform". Section 2-106, 

"Goods", Section 1-201. 

"Notification", Section 1-201. 

"Seller". Section 2-103. 


ANNOTATIONS 


Section not applicable when acceptance revoked. 
— Subsection (2) of this section sets forth a measure of 
damages for breach of warranty based on an acceptance, 
and does not apply where the unchallenged finding is 
that plaintiffs acceptance of used:automobile has been 
revoked. The applicable provision in such situation is 55- 
2-711 NMSA 1978, Gawlick v. American Builders Supply, 
Inc,, 1974-NMCA-005, 86 N.M. 77, 519 P.2d 318. 

In order to recover for breach of warranty, a buyer 
must prove four essential elements; (1) the existence of a 
defect; (2) that the defect was caused by the seller; (3) that 
the buyer notified the seller and sought repairs; and (4) 
that the seller failed or refused to repair or replace defec- 
tive parts. Deaton, Inc. v.Aeroglide Corp., 1982-NMSC-147, 
99 N.M. 258, 657 P.2d:109. ; 

Costs of reprocessing accepted materials. — 
Contractor, supplied with materials which did not meet 
project specifications, was entitled to damages for costs 
incurred in reprocessing these materials. State ex rel. Con- 
erete Sales & Equip. Rental Co, v. Kent Nowlin Constr, 
Inc., 1987-NMSC-114, 106 N.M. 539, 746 P.2d 645, 

Measure of damages. — The district court properly 
awarded plaintiff $1,900, the cost of the x-ray machine, 
in direct damages. This amount was the difference be- 
‘tween the value of the x-ray machine as warranted and 
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the value of the machine actually delivered. Manouchehri 
v. Heim, 1997-NMCA-052, 123 N.M. 439, 941 P.2d 978. 

Law reviews. — For annual survey of New Mexico law 
relating to commercial law, see 13 N.M.L. Rev. 293 (1983). 

For article, "New Mexico's 'Lemon Law': Consumer Pro- 
tection or Consumer Frustration?", see 16 N.M.L, Rev. 251 
(1986). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 63 Am. 
Jur. 2d Products Liability § 451; 683A Am, Jur, 2d Products 
Liability § 967 et seq. 

Judgment against seller of chattels for breach of war- 
ranty as conclusive upon prior warrantor, 8 A.L.R, 667, 

Liability of seller of article not inherently dangerous for 
personal injuries to the buyer due to the defective or dan- 
gerous condition of the article, 18 A.L.R. 1176, 74 A.L.R. 
343, 168 A.L.R. 1054. 

Right of dealer against his vendor in case of breach of 
warranty as to article purchased for resale and resold, 22 
A.L.R. 183, 64 A.L.R, 883, 

Resale by buyer where seller has refused to receive 
property rejected for breach of warranty, 24 A.L.R. 1445. 

Right of seller to ship goods after notice of repudiation 
by buyer, 27 A.L.R. 1280. 

Applicability of provision in contract of sale for return of 
article, where article delivered does not answer to descrip- 
tion, 30 A.L.R. 321. 

Automobile or truck, right of action for breach of war- 
ranty, 34 A.L.R. 549, 43 A.L.R. 648. 

Effect of action as an election of remedy or choice of 
substantive rights in case of fraud in sale of property, 35 
A.L.R, 1153, 123 A.L.R. 378. 

Liability of seller of serum or vaccine matter for use on 


livestock for defects in quality thereof, 39 A.L.R, 399. 


Time within which buyer of goods must give notice in 
order to recover damages for seller's breach of express 
warranty, 41 A.L.R. 812. 

Use of article by buyer as waiver of right to rescind for 
fraud, breach of warranty or failure of goods to comply 
with contract, 77 A.L.R, 1165, 41 A.L.R.2d 1173. 

Effect of express provision of contract limiting obliga- 
tion in case of breach of warranty to replacement of defec- 
tive article or part under Uniform Sales Act, 106 A.L.R. 
1466. 

Breach of warranty as to title, as within statutory pro- 
vision requiring notice of breach of warranty on sale of 
goods, 114 A.L.R. 707. 

Damages for breach of warranty, 180 A.L.R. 753. 

Buyer's return of subject of sale and acceptance of re- 
turn of or credit for the purchase price as affecting right 
to recover special damages for breach of warranty, ne 
A.L.R. 1077. _, 

Necessity that buyer, relying on market price, as mea- 
sure of damages for seller's breach of sale contract, show 


that goods in question were available for market at price 


476 


shown, 20 A.L.R.2d 819. 

Purchaser's use or attempted use of articles known to 
be defective as affecting damages recoverable for breach 
of warranty, 33 A.L.R.2d 511. 

Measure and elements of recovery of buyer rescinding 
sale of domestic animal for seller's breach of warranty, 35 
A.L.R.2d 1273, 

Time within which buyer of goods must give notice in 
order to recover damages for seller's breach: of express 
warranty, 41 A.L.R.2d 812. 

Use of article by buyer as waiver of right to rescind for 
fraud, breach of warranty, or failure of goods to comply 
with contract, 41 A.L.R.2d 1173.” 

Who may enforce guarantee, 41 A.L.R.2d 1213. 

Prospective buyer' s release of prospective seller from li- 
ability for injuries resulting from trial use or inspection of 
product for sale, 98 A.L.R.3d 1296. 
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Measures of damages in action for breach of warranty Sufficiency and timeliness of buyer's notice under UCC 
of title to personal property under U.C.C. § 2-714, 94 § 607(3)(a) of seller's breach of warranty, 89 A.L:R.5th 319. 
A.L.R.3d 583. 77A C.J.S. Sales § 395 et seq. 


Extent of liability of seller of livestock infected with 
communicable disease, 14 A.L.R.4th 1096. 


55-2-715. Buyer's incidental and consequential damages. 


(1) Incidental damages resulting from the seller's breach include expenses reasonably incurred 
in inspection, receipt, transportation and care and custody of goods rightfully rejected, any com- 
mercially reasonable charges, expenses or commissions in connection with effecting cover and any 
other reasonable expense incident to the delay or other breach. 

(2) Consequential damages resulting from the seller's breach include: 

(a) ‘any loss resulting from general or particular requirements and needs of which the 
seller at the time of contracting had reason to know and which could not reasonably be prevented 
by cover or otherwise; and 

(b) injury to person or property proximately resulting from any breach of warranty. 


History: 1953 Comp., § 50A-2-715, enacted by Laws 4, The burden of proving the extent of loss incurred 
1961, ch. 96, § 2-715. — by way of consequential damage is on the buyer, but the 
section on liberal administration of remedies rejects any 

OFFICIAL COMMENTS doctrine of certainty which requires almost mathematical 

UCC Official Comments © by ALI & the NCCUSL. Re- precision in the proof of loss. Loss may be determined in 
produced with permission of the PEB for the UCC. All any Manner which is reasonable under the circumstances, 


rights reserved. 5. Subsection (2) (b) states the usual rule as to breach 
Prior uniform statutory provisions. — Subsection (2) (b) - of warranty, allowing recovery for injuries "proximately" 

Sections 69(7) and 70, Uniform Sales Act. resulting from the breach. Where the injury involved fol- 
Changes. — Rewritten. lows the use of goods without discovery of the defect caus- 
Purposes of changes and new matter. — ing the damage, the question of "proximate" cause turns 
1. Subsection (1) is intended to provide reimburse- on whether it was reasonable for the buyer to use the 

ment for the buyer who incurs reasonable expenses in goods without such inspection as would have revealed the 

connection with the handling of rightfully rejected goods defects. If it was not reasonable for him to do so, or if he 

or goods whose acceptance may be justifiably revoked, or did in fact discover the defect prior to his use, the injury 

in connection with effecting cover where the breach of would not proximately result from the breach of warranty. 

the contract lies in non-conformity or non-delivery of the 6. In the case of sale of wares to one in the business of 

goods, The incidental damages listed are not intended to reselling them, resale is one of the requirements of which 

be exhaustive but are merely illustrative of the typical the seller has reason to know within the meaning of Sub- 

kinds of incidental damage, . section (2) (a). 
2. Subsection (2) operates to allow the buyer, in an ap- Cross references. — 

propriate case, any consequential damages which are the Point 1: Section 2-608. 

result of the seller's breach. The "tacit agreement" test for Point 3::Sections 1-208, 2-615 and 2-719. 

the recovery of consequential damages is rejected. Although Point 4: Section 1-106. 

the older rule at common law which made the seller liable Definitional cross references. — 

for all consequential damages of which he had "reason to eCaversReen oniLt it2, 

know" in advance is followed, the liberality of that rule is "Goods’. Section 1-201. 

modified by refusing to permit recovery unless the buyer Person. Section 1-201, 

could not reasonably have prevented the loss by cover or "Receipt’ of goods. Section 2-103. 

otherwise. Subparagraph (2) carries forward the provisions Seller". Section 2-103. 


of the prior uniform statutory provision as to consequential ANNOTATIONS 
damages resulting from breach of warranty, but modifies ; 
the rule by requiring first that the buyer attempt to mini- Emotional damages. — "Injury to person or property" 
mize his damages in good faith, either by cover or otherwise. contemplates physical injury. The UCC uses injury to cover 
3. In the absence of excuse under the section on mer- remediable harm to both people and property. Such personal 
chant's excuse by failure of presupposed conditions, the injury damages might be non-economic damages, but they 
seller is liable for consequential damages in all cases would not. be emotional damages. Emotional damages are 
where he had. reason to know of the buyer's general or unavailable for breach of warranty under the UCC. Pedroza 
particular requirements, at the time of contracting. It is v, Lomas Auto Mall, Inc. , 625 F. Supp. 2d 1156 (D.N.M. 2009). 
not necessary that there be a conscious acceptance of an Mitigating damages. — Plaintiff did not need to 
insurer's liability on the seller's part, nor is his obligation present evidence that he could avoid consequential dam- 
for, consequential damages limited to cases in which, he ages by renting or buying a substitute machine. The 
fails to use due effort in good faith. evidence indicated that plaintiff took reasonable steps 
Particular needs of the buyer must generally be made to prevent consequential damages and those reasonable 
known to the seller while general needs must rarely be steps eventually resulted in lost profits giving rise to 
made known to charge the seller with knowledge. the consequential damage award. Manouchehri v, Heim, 
Any seller who does not wish to take the risk of conse- 1997-NMCA-052, 123 N.M. 439, 941 P.2d 978. 
quential damages has available the section on contractual Buyer may recover purchase price and incidental 
limitation of remedy. damages. — A buyer, who rightfully rejects or justifiably 
AT7 
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revokes acceptance of goods, has the right not only, to re- Liability of seller for special damages based on resale 
scind and recover back the purchase price paid, but, in ad- by buyer, as affected by his knowledge or ignorance of the 
dition, the right to recover incidental damages resulting resale, 88 A.L.R. 1439, 

from the seller's breach, including expenses reasonably Damages for breach of warranty, 130 A.L.R. 753. 
incurred in the care and custody of such goods. Grandi v. Buyer's return of subject of sale and acceptance of re- 
LeSage, 1965-NMSC-017, 74 N.M. 799, 399 P.2d 285. turn of or credit for the purchase price as affecting right 

Failure to timely furnish materials. — The high- to recover special damages for breach of patton’ 157 
way department assessed a contractor $21,000 in liqui- A.L.R. 1077. 
dated damages for its delay in completing a project. The “Interest as element of damages recoverable in action for 
liquidated damage provision had been incorporated in a breach of contract for the sale of a pay, 4 A.L.R.2d 
purchase order agreement between the contractor and 1388. 

a supplier, and the damages had resulted from the sup- Right to recover, in action for breach of contract, ex- 
plier's failure to timely furnish materials. This was a penditures incurred in preparation for performance, 17 
proper case, in a later suit against the supplier, for an A.L.R.2d 1300. 

award of consequential damages. State ex rel. Concrete Recovery for loss of good will occasioned by use of unfit 
Sales & Equip. Rental Co, v. Kent Nowlin Constr. Inc., materials, 28 A.L.R.2d 591. 

1987-NMSC-114, 106 N.M. 539, 746 P.2d 645. Privity of contract as essential to recovery in action 

Law reviews. — For article, "New Mexico's 'Llemon based on theory other than negligence, against manufac- 
Law': Consumer Protection or Consumer Frustration?", turer or seller of product alleged to have caused injury, 75 
see 16 N.M.L. Rev, 251 (1986), A.L.R.2d 39. 

Am. Jur, 2d, A.L.R. and C.J.S, references. — 22 Am. Prospective buyer' s release of prospective seller from li- 
Jur, 2d Datages 8§ 456 to 459; 638A Am. Jur, 2d Products ability for injuries resulting from trial use or inspection of 
Liability § 967 et seq. product for sale, 93 A.L.R.3d 1296. 

Right of dealer against his vendor in case of breach of Measure of damages in action for breach of warranty 
warranty as to article, 22 A.L.R. 133, 64.A.L.R. 883. of title to personal property under UCC sec. 2-714, 94 

Loss of profits as element of damages for fraud of A.L.R.3d 583. 
seller as to quality of goods purehased for resale, 28 Buyer's incidental and consequential damages from 
A.L.R. 354. seller's breach under UCC § 2-715, 96 A.L.R.3d 299... 

Loss of anticipated profits as damages, 32 A.L.R. 120, Extent of liability of seller of livestock infected with 

Loss of or damage to crop as element, of damages for communicable disease, 14 A.L.R.4th 1096. 
breach of contract of sale or warranty of agricultural ma- Bystander recovery for emotional distress at witnessing 
chinery or fertilizer, 69 A.L.R. 748, another's injury under strict products liability or breach 

Use of article by buyer as waiver of right to rescind for of warranty, 31 A.L.R.4th 162. 
fraud, breach of warranty or failure of goods to. comply Damages for breach of contract as affected by income 
with contract, 77 A.L.R. 1165, 41 A.L.R.2d 1173. tax considerations, 50 A,L,R.4th 452. 


77A C.J.S. Sales § 400 et seq. 


55-2-716. Buyer's right to specific performance or replevin. 


(1) Specific performance may be decreed where the goods are unique or in other BEPOSE circum- 
stances. 

(2) The decree for specific performance may include such terms and conditivis | as to payment 
of the price, damages or other relief as the court may deem just. 

(3) The buyer has a right of replevin for goods identified to the contract if after reasonable ef- 
fort he is unable to effect cover for such goods or the circumstances reasonably indicate that such 
effort will be unavailing or if the goods have been shipped under reservation and satisfaction of 
the security interest in them has been made or tendered. In the case of goods bought for personal, 
family or household purposes, the buyer's right of replevin vests upon acquisition of a special prop- 
erty, even if the seller had not then repudiated or failed to deliver. 


History: 1953 Comp., § 50A-2-716, enacted by Laws 2. In view of this article's emphasis on the commer- 
1961, ch. 96, § 2-716; 2001, ch. 189, § 182, cial feasibility of replacement, a new concept of what are 
"unique" goods is introduced under this section. Specific 


OFFICIAL COMMENTS performance is no longer limited to goods which are al- 
UCC Official Comments © by ALI & the NCCUSL. Re- ready specific or ascertained at the time of contracting. 
produced with permission of the PEB for the UCC. All The test of uniqueness under this section must be made in 
rights reserved. terms of the total situation which characterizes the con- 
Prior uniform statutory provision. — Section 68, ‘Uni: tract. Output and requirements contracts involving a par- 
form Sales Act: ticular or peculiarly available’source or market present 
Changes. — Rephrased. today the typical commercial specific performance situa- 
Purposes of changes. — To make it clear that: ! tion, as contrasted with contracts for the sale of heirlooms 
1. The present section continues in general prior or priceless works of art which were usually involved in 
policy as to specific performance and injunction against the older cases. However, uniqueness is not the sole basis 
breach. However, without intending to impair in any way of the remedy under this section for the relief may also be 
the exercise of the court's sound discretion in the matter, granted "in other proper circumstances" and inability to 
this article seeks to further a more liberal attitude than cover is strong evidence of "other proper circumstances", 
some courts have shown in connection with the specific 3. The legal remedy of replevin is given the buyer in 
performance of contracts of sale. cases in which cover is reasonably unavailable and goods 
* 
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have been identified to the contract. This is in addition to 
the buyer's right to recover identified goods on the seller's 
insolvency (Section 2-502). 

' 4, This section is intended to give the buyer rights to 
the goods comparable to the seller's rights to the price. 

5. Ifa negotiable document of title is outstanding, the 
buyer's right of replevin relates of course to the document 
not directly to the goods. See Article 7, especially Sec- 
tion 7-602. ... 

Cross references, — 

Point 3: Section 2-502. 

Point 4: Section 2-709. . 

Point 5; Article 7. 

Definitional cross references. — 

"Buyer". Section 2-103. 

"Goods", Section 1-201. 

"Rights", Section 1-201, 


ANNOTATIONS 


The 2001 amendment, effective July 1, 2001, inserted 
the last sentence of Subsection (3). 

Specific performance proper even though goods 
not unique. — Where the evidence shows that no seller 
was willing to make a long-term contract with the buyer 
on any basis other than the market price at the time of 


SALES | 


55-2-718 


delivery and there was no way to predict the price the 
buyer might have to pay, specific performance is a proper 
remedy, even though the goods involved are not "unique" 
in the traditional sense of that term. United Nuclear Corp. 
v. General Atomic Co., 1980-NMSC-094, 96 N.M. 155, 629 
P.2d 231, appeal dismissed, 451 U.S, 901, 101 S, Ct. 1966, 
68 L. Ed. 2d 289 (1981). 

Law reviews. — For article, "Special Property Under 
the Uniform Commercial Code: A New Concept in Sales," 
see 4 Nat. Resources J. 98 (1964), 

For article, "Buyers and Sellers of Goods in Bank- 
ruptcy," see 1 N.M. L. Rev. 435 (1971). | 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 68A 
Am. Jur. 2d Secured Transactions §. 42; 71 Am, Jur. 2d 
Specific Performance § 153. 

Specific performance, or injunction against breach, of 
contract for sale of tangible personal.property, 152 A:L.R. 4 

Specific performance of contract which expressly leaves 
open for future agreement or negotiation the terms of pay- 
ment for property, 68 A.L.R.2d 1221. 

Specific performance of sale of goods under UCC § 2- 
716, 26 A.L.R.4th 294. 

77 C.J.S, Replevin § 1 et seq.; 77A C.J.S. Sales § 389 et 
seq.; 81 C.J.S. Specific Performance § 65, 


55-2-717. Deduction of damages from the price. 


The buyer on notifying the seller of his intention to do so may deduct all or any part of the dam- 
ages resulting from any breach of the contract from any part of the price still due under the same 


contract. 


History: 1953 Comp., § 50A-2-717, enacted by Laws 
1961, ch. 96, § 2-717. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI. & the NCCUSL. Re- 
produced with permission of the PEB for the UCC, All 
rights reserved. 

Prior uniform statutory provision. — See Section 69(1) 
(a), Uniform Sales Act. 

Purposes. — 

1. This section permits the buyer to deduct from the 
price damages resulting from any breach by the seller and 
does not limit the relief to cases of breach of warranty as 
did the prior uniform statutory provision. To bring this 
provision into application the breach involved must be 
of the same contract under which the price in question is 
claimed to have been earned. 


2. The buyer, however, must give notice of his intention 
to withhold all or part of the price if he wishes to avoid a 
default within the meaning of the section on insecurity 
and right to assurances, In conformity with the general 
policies of this article, no formality of notice is required 
and any language which reasonably indicates the buyer's 
reason for holding up his payment is sufficient, 

Cross reference. — Point 2: Section 2-609, 

Definitional cross references. — 

"Buyer", Section 2-103. 

"Notifies", Section 1-201. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Right 
of purchaser in making tender to deduct from purchase 
price amount’ of obligations which it is the vendor's duty 
to satisfy, 173 A.L.R, 1309. 

77A C.J.S. Sales § 395 et seq. 


55-2-718. Liquidation or limitation of damages; deposits. 


(1). Damages for breach by either party may be liquidated in the agreement but only at 
an amount which is reasonable in the light of the anticipated or actual harm caused by the 
breach, the difficulties of proof of loss and the inconvenience or nonfeasibility of otherwise ob- 
taining an adequate remedy. A term fixing unreasonably jaree liquidated damages is void as 
a penalty. 

(2) Where the seller nacuaapta withholds delivery of afer because of the buyer's breach, the 
buyer is entitled to restitution of any amount by which the sum of his payments exceeds: 

(a) the amount to which the seller is entitled by virtue of terms liquidating the seller's 
damages in accordance with Subsection (1); or 

(b) in the absence of such terms, twenty percent of the value of the total performance for 
which the buyer is obligated under the contract or $500, whichever is smaller. 
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(3) The buyer's right to restitution under Subsection (2) is subject to offset to the extent that 
the seller establishes: | 
(a) aright to recover damages under the provisions of this article other than Subsection 
(1); and 
(b) the amount or value of any benefits received by the buyer directly or indirectly by rea- 
son of the contract. 

(4) Where a seller has received payiiant in goods, their reasonable value or the proceeds of 
their resale shall be treated as payments for the purposes of Subsection (2); but if the seller has 
notice of the buyer's breach before reselling goods received in part performance, his resale is sub- 
ject to the conditions laid down in this article on resale by an aggrieved seller (Section 2-706 [55- 
2-706 NMSA 1978)). 


History: 1953:'Comp., §:50A-2-718, enacted by Laws in. However, if the seller knows of the breach prior to the 
1961, ch. 96, § 2-718. resale of the goods turned in, he must make reasonable 
efforts to realize their true value, and this is assured by 


OFFICIAL COMMENTS requiring him to comply with the conditions laid down in 
UCC Official Comments © by ALI & the NCCUSL. Re- the section on resale by an aggrieved seller. 
produced with permission of the PEB for the UCC. All Cross references. — 


Point 1: Section 2-302. 

Point 2: Section 2-706, 
Definitional cross references. — 
"Aggrieved party". Section 1-201. 
"Agreement". Section 1-201. 
"Buyer". Section 2-103. 
"Goods". Section 2-105. 
"Notice", Section 1-201. 

"Party". Section 1-201. 
"Remedy". Section 1-201. 
"Seller". Section 2-103. 

"Term". Section 1-201. 


rights reserved. 

Prior uniform statutory provision, — None. 

Purposes. — 

1. Under Subsection (1) liquidated damage clauses are 
allowed where the amount involved is reasonable in the 
light of the circumstances of the case. The subsection sets 
forth explicitly the elements to be considered in determin- 
ing the reasonableness of a liquidated damage clause. 
A term fixing unreasonably large liquidated damages is 
expressly made void as a penalty. An unreasonably small 
amount would be subject to similar criticism and might 
be stricken under the section on unconscionable contracts 


or clauses. ANN 

2. Subsection (2) refuses to recognize a forfeiture un- RESTON 
less the amount of the payment so forfeited represents a Am. Jur, 2d, A.L.R. and C.J.S. references. — 63 Am. 
reasonable liquidation of damages as determined under Jur. 2d Products Liability § 450 et seq. 
Subsection (1). A special'exception is made in the case Return of deposit or advance payment if the order is not 
of small amounts (20% of the price or $500, whichever accepted, 1A.L.R. 1513. 
is smaller) deposited as security. No distinction is made Money in possession of seller before contract was made 
between cases in which the payment is to be applied on as part payment, 131 A.L.R. 1252, 170 A.L.R. 245. 
the price and those in which it is intended as security for Seller's right to retain down payment on buyer's unjus- 
performance. Subsection (2) is applicable to any deposit tified refusal to accept goods, 11 A.L.R.2d 701. 
or down or part payment. In the case of a deposit or turn Contractual liquidated damages provisions under UCC 
in of goods resold before the breach, the amount actu- Article 2, 98 A.L.R.3d 586. 
ally received on the resale is to be viewed as the deposit 25 C.J.S. Damages § 113. 


rather than the amount allowed the buyer for the trade 


55-2-719. Contractual modification or limitation of remedy. 


(1) Subject to the provisions of Subsections (2) and (3) of this section and of the preceding sec- 
tion [55-2-718 NMSA 1978] on liquidation and limitation of damages: 

(a) the agreement may provide for remedies in addition to or in substitution for those pro- 
vided in this article and may limit or alter the measure of damages recoverable under this article, 
as by limiting the buyer's remedies to return of the goods and repayment of the price or to repair 
and replacement of non-conforming goods or parts; and 

(b) resort to a remedy as provided is optional unless the remedy is expressly agreed to be 
exclusive, in which case it is the sole remedy. 

(2) Where circumstances cause dn exclusive or limited remedy to fail of its essential purpose, 
remedy may be had as provided in this act [this chapter]. 

(3) Consequential damages may be limited or excluded unless the limitation or exclusion 
is unconscionable. Limitation of consequential damages for injury to the person in the case of 
consumer goods is prima facie unconscionable but limitation of damages where the loss is com- 
mercial is not. 
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History: 1953 Comp., § 50A-2-719, enacted by Laws 
1961, ch. 96, § 2-719. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

Prior uniform statutory provision. — None. 

Purposes, — 

1. Under this section parties are left free to shape 
their remedies to their particular requirements and rea- 
sonable agreements limiting or modifying remedies are to 
be given effect. 

However, it is of the very essence of a sales contract that 
at least minimum adequate remedies be available. If the 
parties intend to conclude a contract for sale within this 
article they must accept the legal consequence that there 
be at least a fair quantum of remedy for breach of the obli- 
gations or duties outlined in the contract. Thus any clause 
purporting to modify or limit the remedial provisions of 
this article in an unconscionable manner is subject to 
deletion and in that event the remedies made available 
by this article are applicable as if the stricken clause had 
never existed. Similarly, under Subsection (2), where an 
apparently fair and reasonable clause because of circum- 
stances fails in its purpose or operates to deprive either 
party of the substantial value of the bargain, it must give 
way to the general remedy provisions of this article. 

2. Subsection (1) (b) creates a presumption that clauses 
prescribing remedies are cumulative rather than exclusive. 
If the parties intend the term to describe the sole remedy 
under the contract, this must be clearly expressed, 

3. Subsection (3) recognizes the validity of clauses 
limiting or excluding consequential damages but makes 
it clear that they may not operate in an unconscionable 
manner. Actually such terms are merely an allocation of 
unknown or undeterminable risks. The seller in all cases 
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is free to disclaim warranties in the manner provided in 
Section 2-316. 
Cross references, — 
Point 1: Section 2-802, 
Point 3; Section 2-316. 
Definitional cross references, — 
"Agreement". Section 1-201. 
"Buyer", Section 2-108, 
"Conforming". Section 2-106. 
"Contract". Section 1-201. 
"Goods", Section 2-105. 
"Remedy". Section 1-201. 
"Seller". Section 2-103. 


ANNOTATIONS 


Law reviews. — For article, "New Mexico's 'Lemon 
Law': Consumer Protection or Consumer Frustration?", 
see 16 N.M.L. Rev. 251 (1986). 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 63 Am. 
Jur. 2d Products Liability §§ 301, 450 et seq.; 683A Am. 
Jur. 2d Products Liability § 976; 68A Am. Jur. 2d Secured 
Transactions § 106. 

Validity, construction and application under Uniform 
Sales Act of express provision of contract limiting obliga- 
tion in case of breach of warranty to replacing defective 
article or part, 106 A.L.R. 1466. 

Prospective buyer's release of prospective seller from li- 
ability for isjuries resulting from trial use or inspection of 
product for sale, 93 A.L.R.3d 1296. 

Construction.and effect of new motor vehicle warranty 
limiting manufacturer's liability to repair or replacement 
of defective parts, 2 A.L.R.4th 576. 

Unconscionability, under UCC § 2-802 or § 2-719(3), 
of disclaimer of warranties or limitation or exclusion of 
damages in contract subject te UCC Article 2 (Sales), 38 
A.L.R.4th 25, 

77A C.J.S. Sales § 374 et seq. 


55-2-720. Effect of "cancellation" or "rescission" on claims for 


antecedent breach. 


Unless the contrary intention clearly appears, expressions of "cancellation" or "rescission" of the 
contract or the like shall not be construed as a renunciation or discharge of any claim in damages 


for an antecedent breach. 


History: 1953 Comp., § 50A-2-720, enacted by Laws 
1961, ch. 96, § 2-720. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB forthe UCC. All 
rights reserved. 

Prior uniform statutory provision.— None. _, 

Purpose. — This section is designed to safeguard a 
person holding a right of action from any unintentional 
loss of rights by the ill-advised use of such terms as "can- 
cellation", "rescission", or the like. Once a party's rights 
have accrued they are not to be lightly impaired by con- 
cessions made in business decency and without intention 
to forego them. Therefore, unless the cancellation of a 


55-2-721. Remedies for fraud. . 


contract expressly declares that it is "without reservation 
of rights", or the like, it cannot be considered to be a re- 
nunciation under this section. { 

Cross reference. — Section 1-107. 

Definitional cross references. — 

"Cancellation". Section 2-106. 

"Contract". Section 1-201. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Mea- 
sure and elements of recovery of buyer rescinding sale 
of domestic animal for seller's breach of warranty, 35 
A.L.R.2d 1278. 

77A C.J.S. Sales § 121 et seq. 


Remedies for material misrepresentation or fraud include all remedies available under this ar- 
ticle for non-fraudulent. breach. Neither rescission or a claim for rescission of the contract for sale 
nor rejection or return of the goods shall bar or be deemed inconsistent with a claim for damages 


or other remedy. 
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History: 1953 Comp., § 50A-2-721, enacted by Laws 
1961, ch. 96, § 2-721. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

Prior uniform statutory provision. — None. 

Purposes. — To correct the situation by which remedies 
for fraud have been more circumscribed than the more 
modern and mercantile remedies for breach of warranty. 
Thus the remedies for fraud are extended by this section 
to coincide in scope with those for non-fraudulent breach. 
This section thus makes it clear that neither rescission of 
the contract for fraud nor rejection of the goods bars other 
remedies unless the circumstances of the case make the 
remedies incompatible. 

Definitional cross references. — 

"Contract for sale", Section 2-106. 
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"Goods", Section 1-201. 
"Remedy". Section 1-201. 


ANNOTATIONS 


Law reviews. — For article, "Buyers and Sellers of 
Goods'in Bankruptcy," see 1 N.M. L. Rev. 435 (1971). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 37 Am. 
Jur, 2d Fraud and Deceit § 9. 

Use of article by buyer as waiver of right to rescind for 
fraud, breach of warranty or failure of goods to comply 
with contract, 77 A.L.R.. 1165, 41 A.L.R.2d 1173. 

Finance company's liability in connection with con- 
sumer fraud practices of party selling goods or rinks 
18 A.L.R.4th 824. 

Computer sales and leases: breach of warranty, mis- 
representation, or failure of consideration as defense or 
ground for affirmative relief, 37 A.L.R.4th 110. 

77A C.J.S. Sales § 325 et seq. 


55-2-722. Who can sue third parties for injury to goods. 


Where a third party so deals with goods which have been identified to,a contract for, ale as to 
cause actionable injury to a party to that contract: 

(a) aright of action against the third party is in either party to the contract for sale who has title 
to or a security interest or a special property or an insurable interest in the goods; and if the goods 
have been destroyed or converted, a right of action is also in the party who either bore the risk of loss 
under the contract for sale or has since the injury assumed that risk as against the other; 

(b) if at the time of the injury the party plaintiff did not bear the risk of loss as against the 
other party to the contract for sale and there is no arrangement between them for disposition of 
the recovery, his suit or settlement is, subject to his own interest, as a fiduciary for the other party 
to the contract; 

(c) either party may with the consent of the other sue for the benefit of whom it may concern. 


Definitional cross references. — 
"Action". Section 1-201. 
"Buyer". Section 2-103. 
- "Contract for sale". Section 2-106. 
"Goods". Section 2-105. 
"Party". Section 1-201. 
"Rights", Section 1-201. 
"Security interest". Section 1-201. 


ANNOTATIONS 


History: 1953 Comp., § 50A-2-722, enacted by Laws 
1961, ch. 96, § 2-722, 


OFFICIAL COMMENTS . 


UCC Official Comments © by ALI & the NCCUSL. -Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

Prior uniform statutory provision. — None. 

Purposes. — To adopt and extend somewhat the-prin- 
ciple of the.statutes which provide for suit by the real 


party in interest. The provisions of this section apply only Law reviews. — For article, "Special Property Under 


after identification of the goods. Prior to that time only 
the seller has a right of action. During the period between 
identification and final acceptance (except in the case of 
revocation of acceptance) it is possible for, both parties to 
have the right of action. Even after final acceptance both 
parties may have the right of action if the seller retains 


the Uniform Commercial Code: A New Concept in Sales," 
see 4 Nat. Resources J. 98 (1964). 
Am. Jur, 2d, A.L.R. and C.J.S. references. — 68A 
Am. Jur. 2d Secured Transactions § 121. 
Recovery of value of use of property wrongfully at- 
tached, 45 A.L.R.2d 1221. 


possession or otherwise retains an interest. .. TTA C, J. S. Sales § 222. 


55-2-723. Proof of market price; time and ron | i | | 


(1) If an action based on anticipatory repudiation comes to trial before the time for perfor- 
mance with respect to some or all of the goods, any damages based on market price (Section 2-708 
[55-2-708 NMSA 1978] or Section 2-713 [55-2-713 NMSA 1978] ) shall be determined according to 
the price of such goods prevailing at the time when the aggrieved party learned of the repudiation. 

(2) If evidence of a price prevailing at the times or places described in this article is not read- 
ily available, the price prevailing within any reasonable time before or after the time described 
or at any other place which in commercial judgment or under usage of trade would serve as a 
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reasonable substitute for the one described may be used, making any proper allowance for the cost 
of transporting the goods to or from such other place. 

(3) Evidence of a relevant price prevailing at a time or place other than the one described in 
this article offered by one party is not admissible unless and until he has given the other party 
such notice as the court finds sufficient to prevent unfair surprise. 


History: 1953 Comp., § 50A-2-723, enacted by Laws "Action", Section 1-201. 

1961, ch. 96, § 2-723. "Aggrieved party". Section 1-201. 
"Goods". Section 2-105. 
OFFICIAL COMMENTS "Notifies". Section 1-201. 

UCC Official Comments © by ALI & the NCCUSL. Re- party’ Section 20% 
produced with permission of the PEB for the UCC. All "Reasonable ume . Section 1-204. 
rights reserved. Usage of trade". Section 1-205, 

Prior uniform statutory provision. — None. ANNOTATIONS 

Purposes. — To eliminate the most obvious difficulties 
arising in connection with the determination of market To resolve conflicts over missing or unclear terms, 
price, when that is stipulated as a measure of damages by the UCC allows substitution of a price or financing term by 
some provision of this article. Where the appropriate mar- "using commercial judgment or usage of trade." The only 
ket price is not readily available the court is here granted term that cannot be supplied by the court is the quantity 
reasonable leeway in receiving evidence of prices current term. Elephant Butte Resort Marina, Inc. v. Wooldridge, 
in other comparable markets or at other times compara- 1985-NMSC-014, 102 N.M. 286, 694 P.2d 1351. 
ble to the one in question. In accordance with the general Am. Jur. 2d, A.L.R. and C.J.S. references. — Pre- 
principle of this article against surprise, however, a party sumption and burden of proof as to market price or value 
intending to offer evidence of such a substitute price must of goods in action by seller against buyer who refuses to 
give suitable notice to the other party. accept goods, 130 A.L.R. 1336. 

This section is not intended to exclude the use of any Necessity that buyer, relying on market price as mea- 
other reasonable method of determining market price or sure of damages for seller's breach of contract of sale, 
of measuring damages if the circumstances of the case show that goods in question were available for market at 
make this necessary. price shown, 20 A.L.R.2d 819. ‘ 

Definitional cross references, — 77A C.J.S. Sales § 406 et seq. 


55-2-724. Admissibility of market quotations. 


Whenever the prevailing price or value of any goods regularly bought and sold in any estab- 
lished commodity market is in issue, reports in official publications or trade journals or in newspa- 
pers or periodicals of general circulation published as the reports of such market shall be admis- 
sible in evidence. The circumstances of the preparation of such a report may be shown to affect its 
weight but not its admissibility. | 


History: 1953 Comp., § 50A-2-724, enacted by Laws material, whether by action of the courts or by statute. The 
1961, ch. 96, § 2-724. purpose of the present section is to assure a minimum of 
mercantile administration in this important situation and 


OFFICIAL COMMENTS not to limit any liberalizing trend in:modern law. 

UCC Official Comments © by ALI & the NCCUSL. Re- Definitional cross reference. — "Goods". Section 2-105... 
produced with permission of the PEB for the UCC. All ANNOTATIONS 
rights reserved. 

Prior uniform statutory provision. — None, Three-year statute of limitation does not apply to 

Purposes. — To make market quotations admissible in causes of action lying in contract. — The three-year 
evidence while providing for a challenge of the material limitation period under 37-1-8 NMSA 1978 does not apply 
by showing the circumstances of its preparation. to actions lying in contract. The four-year limitation pe- 

No explicit provision as to the weight to be given to riod under the Uniform Commercial Code, 55-2-725 NMSA 
market quotations is contained in this section, but such 1978, applies to actions for breach of warranty where a 
quotations, in the absence of compelling challenge, offer party seeks to recover damages for personal injuries. Ba- 
an adequate basis for a verdict. dilla v. Wal-Mart Stores East, Inc., 2015-NMSC-029, rev'g 

Market quotations are made admissible when the price 2013-NMCA-058, 302 P.3d 747. 
or value of goods traded "in any established market" is The nature of the claim, not the essence of injury, 
in issue, The reason of the section does not require that governs which statute of limitation applies. — Where 
the market be closely organized in the manner of a pro- plaintiff, who worked as a tree trimmer, purchased work 
duce exchange. It is sufficient if transactions in the com- boots from defendant that purported to meet acceptable 
modity are frequent and open enough to make a market occupational safety and health administration standards, 
established by usage in which one price can be expected and after wearing the boots for several months, a piece 
to affect another and in which an informed report of the of rubber on the sole of the boots became unglued, and 
range ‘and trend of prices can be assumed to be reason- while at work cutting down dead tree limbs, the unglued 
ably accurate. piece of the sole of the boots got caught on debris, causing 

This section does not in any way intend to limit or negate plaintiff to fall, drop a log on himself, and injure his back, 
the application of similar rules of admissibility to other plaintiff claimed that defendant made express and implied 
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warranties about the work boots, that the work boots were 37-1-8 NMSA 1978. Badilla.v, Wal-Mart Stores East, Inc., 
not as warranted, that defendant breached a contract for 2015-NMSC-029, rev'g 2018-NMCA-058, 302 P.3d 747. 
sale of goods, and that plaintiff has the right to recover any The three-year personal injury statute of limita- 
damages resulting from defendant's breach of that war- tion of Section 37-1-8 NMSA 1978 applies when the es- 
ranty. .The nature of the right plaintiff's claims asserted sence of a claim is in tort for personal injury, even though 
was the right to receive consequential damages as com- the claim is presented as a breach of warranty under the 
pensation for defendant's alleged failure to provide plain- Uniform Commercial Code. ° Badilla v. Wal-Mart Stores 
tiff with boots that conformed with the warranties defen- East, Inc., 2013-NMCA-058, 302 P.3d 747, cert. granted, 
dant allegedly made; the nature of plaintiff's claims lie in 2013-NMCERT-005, 

contract rather than in tort, and therefore plaintiff's cause Am. Jur. 2d, A.L.R. and C.J.S. references. — 32A 
of action is governed by the four-year statute of limitations C.J.S. Evidence § 1003, 1004, 1006; 77A C.J.S. Sales § 406 
under 55-2-725 NMSA 1978 of the Uniform Commercial et seq. ) 


Code, not the three-year statute of limitation set forth in 


55-2-725. Statute of limitations in contracts for sale. 


(1) An action for breach of any contract for sale must be commenced within four years after the 
cause of action has accrued. By the original agreement the parties may reduce the period of limita- 
tion to not less than one year but: may not extend it. . 7 : 

(2) A cause of action accrues when the breach occurs, regardless of the aggrieved party's lack 
of knowledge of the breach. A breach of warranty occurs when tender of delivery is made, except 
that where a warranty explicitly extends to future performance of the goods and discovery of the 
breach must await the time of such performance, the cause of action accrues when the breach is or 
should have been discovered. 

(3) Where an action commenced within the time limited by Subsection (1) is so terminated as 
to leave available a remedy by another action for the same breach, such other action may be com- 
menced after the expiration of the time limited and within six months after the termination of the 
first action unless the termination resulted from voluntary discontinuance or from dismissal for 
failure or neglect to prosecute. 

(4) This section does not alter the law on tolling of the statute of limitations nor does it apply to 
causes of action which have accrued before this act [this chapter] becomes effective. 


History: 1953 Comp., § 50A-2-725, enacted by Laws of the statute of limitations as it now prevails in the vari- 


1961, ch. 96, § 2-725. ous jurisdictions, 
Definitional cross references. — 
OFFICIAL COMMENTS "Action". Section 1-201, 
UCC Official Comments © by ALI & the NCCUSL. Re- ‘Agerieved party". Section 1-201. 
produced with permission of the PEB for the UCC. All "Agreement", Section 1-201. 
rights reserved. “Contract for sale . Section 2-106, talk 
Prior uniform statutory provision. —~ None. Goods". Section 2-105. a 


"Party". Section 1-201. 
"Remedy". Section 1-201. 
"Term". Section 1-201. 


Purposes. — To introduce a uniform statute of limi- 
tations for’sales contracts, thus eliminating the juris- 
dictional variations and providing needed relief. for 


concerns doing business on a nationwide scale whose “Termination". Section 2-106. 

contracts have heretofore been governed by several dif- ANNOTATIONS 

ferent periods of limitation depending upon the state in 

which the transaction occurred. This article takes sales The United States is not bound by state statutes 

contracts out of the general laws limiting the time for of limitation or subject to the defense of laches in enforc- 

commencing contractual actions and selects a four year ing its rights. United States v. Bunker Livestock Comm'n, 

period as the most appropriate to modern business prac- Inc., 437, F. Supp. 1079 (D.N.M. 1977). 

tice. This is within the normal commercial record keep- Three-year statute of limitation does not apply to 

ing period, causes of action lying in contract. — The three-year 
Subsection (1) permits the parties to reduce the period limitation period under 37-1-8 NMSA 1978 does not apply 

of limitation. The minimum period is set at one year. The to actions lying in contract. The four-year limitation pe- 

parties may not, however, extend the statutory period. riod under the Uniform Commercial Code, 55-2-725 NMSA 
Subsection (2), providing.that the cause of action ac- 1978, applies to actions for breach of warranty where a 

crues when the breach occurs, states an exception where party seeks to recover damages for personal injuries. Ba- 

the warranty extends to future performance. dilla v. Wal-Mart Stores East, Inc., 2015-NMSC-029, rev'g 
Subsection (3) states the saving provision included in 2013-NMCA-058, 302 P.3d 747. . 

many state statutes and permits an additional short pe- The nature of the claim, not the essence of injury, 

riod for bringing new actions, where suits begun within governs which statute of limitation applies. — Where 

the four year period have been terminated so as to leave a plaintiff, who worked as a tree trimmer, purchased work 

remedy still available for the same breach. boots from defendant that purported to meet acceptable 
Subsection (4) makes it clear that this article does not occupational safety and health administration standards, 

purport to alter or modify in any respect the law on tolling and after wearing the boots for several months, a piece 
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of rubber on the sole of the boots became unglued, and 
while at work cutting down dead tree limbs, the unglued 
piece of the sole of the boots got caught on debris, caus- 
ing plaintiff to fall, drop a log on himself, and injure. his 
back, plaintiff claimed that defendant made express and 
implied warranties about the work boots, that the work 
boots were not as warranted, that defendant breached a 
contract for sale of goods, and that plaintiff has the right 
to recover any damages resulting from defendant's breach 
of that warranty. The nature of the right plaintiff's claims 
asserted was the right to receive consequential damages 
as. compensation for defendant's alleged failure to provide 
plaintiff with boots that conformed with the warranties 
defendant allegedly made; the nature of plaintiff's claims 
lie in contract rather than in tort, and therefore plaintiff's 
cause of action is governed by the four-year statute of lim- 
itations under 55-2-725 NMSA 1978 of the Uniform Com- 
mercial Code, not the three-year statute of limitation set 
forth in 37-1-8 NMSA 1978. Badilla v. Wal-Mart Stores 
East, Inc., 2015-NMSC-029, rev'g 2018-NMCA-058, 302 
P.3d 747. 

Essence of action is controlling. — Where plaintiff, 
who: worked as a tree trimmer, purchased a pair of work 
boots from defendant, plaintiff wore the boots at work for 
several months; as the boots wore down, a piece of rubber 
because unglued and rolled up as plaintiff walked, making 
it dangerous when working; plaintiff tripped while lifting 
a large log and was injured; plaintiff was unaware of any 
defects that made the boots unsafe; and plaintiff sued de- 
fendant for breach of warranties seeking to recover dam- 
ages for plaintiff's injuries, not-to recover the cost of boots, 
the three-year statute of limitation of Section 37-1-8 
NMSA 1978, not the four-year statute of limitation of Sec- 
tion 55-2-72 NMSA 1978, applied because plaintiff's per- 
sonal injury was the basis for the breach of warranty suit. 
Badilla v. Wal-Mart Stores East, Inc., 2013-NMCA-058, 
302 P.3d 747, cert. granted, 2013-NMCERT005. 

Action to, recover on deficiency after default. — 
This section governs an action to recover a deficiency after 
a default on a motor vehicle installment contract; thus, 
the statute of limitations is four years, First Nat'l Bank 
v. Chase, 1994-NMSC-127, 118 N.M. 783, 887 P.2d 1250. 

Revival provisions of 37-1-16 NMSA 1978 are inap- 
plicable to limitations periods set by the Uniform 
Commercial Code. — In consolidated appeals, where 
plaintiff filed actions to recover deficiencies in motor ve- 
hicle installment contracts following the repossession and 
sale of the vehicles subject to the installment contracts, 
and where plaintiff filed each lawsuit more than four years 
after each defendant breached its installment contract, 
but where plaintiff argued that its complaints were timely 
because, pursuant to § 37-1-16 NMSA 1978, defendants' 
partial payments made after the initial breach tolled the 
four-year statute of limitations set forth in:this section, 
the New Mexico court of appeals held that the complaints 
were untimely because an action to recover a deficiency on 
a motor vehicle installment contract is governed by Article 
2 of the Uniform Commercial Code (UCC) and subject to 
the four-year statute of limitations set forth in § 55-2-725, 
and § 87-1-17 NMSA 1978 renders the tolling provisions 
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of § 37-1-16 inapplicable to limitations periods set by the 
UCC. Autovest v. Agosto, 2021-NMCA-053; cert. granted. 

Sale of beverages for on-premises consumption. 
— Since the warranty of merchantable goods provisions of 
55-2-314 NMSA 1978 specifically apply to the sale of bev- 
erages to be consumed on the premises, this section gov- 
erns claims arising from such sales; the limitation period 
for on-premises beverage sales is four,years, Fernandez v. 
Char-Li-Jon, Inc,, 1994-NMCA-130, 119 N.M. 25, 888 P.2d 
471, cert. denied, 119 N.M. 20, 888 P.2d 466. 

Warranty claims barred by four-year statute of 
limitations. — Where plaintiff brought a products liabil- 
ity action against the designers and manufacturers of a 
polyester textile mesh designed for small ventral hernia 
repair, alleging negligence, strict liability, and breaches of 
express and implied warranties arising from operations 
to repair a hernia, and. where defendants moved to dis- 
miss plaintiffs claims, arguing that applicable statutes 
of limitations bar each claim, the district court, granted 
defendants' motion, holding that plaintiff's physician used 
the defendants' defective product to repair her hernia on 
October 27, 2010, but plaintiff did not file her original 
complaint until October 5, 2017, almost three years after 
the expiration of the four-year statute of limitations that 
governs express and implied warranty claims, and that 
plaintiff was aware of cognizable tort injuries between 
April 2011, and March 2014, but did not file her original 
complaint until October 5, 2017, after the three-year stat- 
ute of limitations governing negligence, and strict liabil- 
ity claims had expired. Nowell v. Medtronic Inc; 372 F. 
Supp.3d 1166 (D. N.M. 2019). 

Law reviews. — For comment, "Commercial Law - 
Uniform Commercial Code - Sale of Goods," see 8 Nat. Re- 
sources J. 176 (1968). 

For annual survey of commercial law in New Mexico, 
see 18 N.M.L. Rev. 313 (1988). 

For annual survey of New Mexico law of products liabil- 
ity, 19 N.M.L. Rey. 748 (1990). . 

Am. Jur, 2d, A.L.R. and .C.J.S. references. — 63A 
Am. Jur. 2d Products Liability § 909 et seq, 

What statute of limitations governs action arising 
out of transaction consummated by-use of credit card, 2 
A.L.R.4th 677, 

Application, to security aspects of sales contract, of 
UCC § 2-725. limiting time for bringing actions for breach 
of sales contract, 16 A.L.R.4th 1335, 

What statute of limitations applies to actions for per- 
sonal injuries based on breach of implied warranty un- 
der UCC provisions governing sales (UCC § 2-725(1)), 20 
A.L.R.4th 915. 

Computer sales and leases: time when cause of action 
for failure of performance accrues, 90 A.L.R.4th 298. 

Causes of action governed by limitations period in UCC 
§ 2-725,49 A.L.R.5thi. — 

What constitutes warranty explicitly extending to "fu- 
ture performance" for, purposes of UCC § 2-725(2), 81 
A.L.R.5th 483, 

54 C.J.S. Limitation of Actions § 61; 77A C.J.S, Sales §§ 
327, 377. 


ARTICLE 2A | 


Leases 


Sec. 
Part 1.GENERAL PROVISIONS . 


55-2A-101, Short title. 
55-2A-102, Scope. 


Sec. 

55-2A-103. Definitions and index of definitions. 

55-2A-104, Leases subject to other law. 

§5-2A-105, Territorial application of article to goods cov- 
ered by certificate of title. 
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55-2A-106. 
55-2A-107. 


55-2A-108. 
55-2A-109. 
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Limitation on power of parties to consumer 
lease to choose applicable law and forum. 
Waiver or renunciation of claim or r right after 

default. 
Unconscionability. 
Option to accelerate at will. 


Part 2. FORMATION AND CONSTRUCTION OF 


55-2A-201. 
55-2A-202. 


55-2A-203. 
55-2A-204. 
55-2A-205. 
55-2A-206. 


55-2A-207. 
55-2A-208. 
55-2A-209. 


55-2A-210. 
55-2A-211. 


55-2A-212. 
§5-2A-218, 


56-2A-214,. 
55-2A-215. 


55-2A-216, 


55-2A-217. 
55-2A-218. 
55-2A-219. 
55-2A-220. 
55-2A-221. 


LEASE CONTRACT 


Statute of frauds.’ 

Final written eon parol or extrinsic 
evidence. 

Seals inoperative. 

Formation in general. 

Firm offers, 

Offer and acceptance in formation of lease 
contract. 

Repealed. 

Modification, rescission and waiver, 

Lessee under finance lease as beneficiary of 
supply contract. 

Express warranties. 

Warranties against interference and against 
infringement; lessee's obligation Sete 
infringement. 

Implied warranty of merchantability. 

Implied warranty of fitness for particular 
purpose. 

Exclusion or modification of warranties. 

Cumulation and conflict of warranties ex- 
press or implied. 

Third-party beneficiaries of express and im- 
plied warranties. 

Identification. 

Insurance and proceeds. 

Risk of loss. 

Effect of default on risk of loss. 

Casualty to identified goods. 


Part 3. EFFECT OF LEASE CONTRACT 


55-2A-301. 
55-2A-302, 
55-2A-303. 


55-2A-304. 
55-2A-305. 
55-2A-306. 
55-2A-307,. 
55-2A-308. 
55-2A-309. 
55-2A-310, 


§5-2A-311, 


Enforceability of lease contract. 

Title to and possession of goods. 

Alienability of party's interest under lease 
contract or of lessor's residual interest in 
goods; delegation of performance; transfer 
of rights. 

Subsequent lease of goods by lessor. 

Sale or sublease of goods by lessee. 

Priority of certain liens arising by operation 
of law. 


‘Priority of liens arising by attachment or levy 


on, security interests in and other claims 
to goods. 

Special rights of creditors. 

Lessor's and lessee's rights when goods be- 
come fixtures. 

Lessor's and lessee’s rights when goods be- 
come accessions, 

Priority subject to subordination, 


Part 4. PERFORMANCE OF LEASE CONTRACT: 


55-2A-401. 


REPUDIATED, SUBSTITUTED AND 
EXCUSED 


Insecurity; adequate assurance of perfor- 
mance, 


Compiler's notes. — Following each section in Article 
2A appear "Official Comments", which were copyrighted 
in 1987 by the American Law Institute and the National 
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55-2A-402. 
55-2A-403. 
55-2A-404, 
55-2A-405. 
55-2A-406. 
55-2A-407, 


55-2A-501. 
55-2A-502. 
55-2A-503. 


55-2A-504. 
55-2A-505. 


55-2A-506. 
55-2A-507. 
55-2A-508. 
55-2A-509, 


55-2A-510. 
55-2A-511, 


55-2A-512, 
55-2A-513. 


55-2A-514, 
55-2A-515. 
55-2A-516. 


55-2A-517. 
55-2A-518. 
55-2A-519. 


55-2A-520. 
55-2A-521, 


55-2A-522. 
55-2A-523. 
55-2A-524, 


55-2A-525. 
55-2A-526. 


55-2A-527,. 
55-2A-528, 


55-2A-529, 
55-2A-530. 
55-2A-5381, 


55-2A-532. 


Anticipatory repudiation. 

Retraction of anticipatory repudiation. 
Substituted performance. 

Excused performance. 

Procedure on excused performance. 
Irrevocable promises; finance leases. 


Part 5. DEFAULT 


Default; procedure. 

Notice after default. 

Modification or impairment of rights and 
remedies. 

Liquidation of damages. 

Cancellation and termination and effect of 
cancellation, termination, rescission or 
fraud on rights and remedies. 

Statute of limitations. 

Proof of market rent; time and place. 

Lessee's remedies, 

Lessee's rights on improper delivery; rightful 

‘Y rejection. 

Installment lease contracts; rejection and de- 
fault. 

Merchant lessee's duties as to rightfully re- 
jected goods. 

Lessee's duties as to rightfully rejected goods. 

Cure by lessor of improper tender or delivery; 
replacement. 

Waiver of lessee's objections. 


‘Acceptance of goods, 


Effect of acceptance of goods; notice of de- 
fault; burden of establishing default after 
acceptance; notice of claim or litigation to 
person answerable over. 

Revocation of acceptance of goods, 

Cover; substitute goods. 

Lessee's damages for non-delivery, repudia- 
tion, default and breach of warranty in re- 
gard to accepted goods. 

Lessee's incidental and consequential damages. 

Lessee's right to specific performance or re- 
plevin. 


“Lessee's right to goods on lessor’s aston 


Lessor's remedies. 

Lessor's right to identify goods to lease con- 
tract. 

Lessor's right to possession of goods. 

Lessor's stoppage ‘of delivery in transit or 
otherwise. 

Lessor's rights to dispose of goods. 

Lessor's damages for nonacceptance, failure 
to pay, repudiation or other default. 


‘Lessor's action for the rent. 


Lessor's incidental damages. 

Standing to sue third oro fae injury to 
goods, 

Lessor's rights to residual interest. 


Conference of Commissioners on Uniform State Laws, and 
are reprinted with permission of the Permanent Editorial 
Board of the Uniform Commercial Code, 
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LEASES 


55-2A-101 


PART 1 
GENERAL PROVISIONS 


55-2A-101. Short title. 


This article shall be known and may be cited as the Uniform Commercial Code - Leases. 


History: 1978 Comp., § 55-2A-101, enacted by Laws 
1992, ch. 114,§ 8. 


Rationale for Codification: 


There are several reasons for codifying the law with re- 
spect to leases of goods. An analysis of the case law as it 
applies to leases of goods suggests at least three signifi- 
cant issues to be resolved by codification. First, what is a 
lease? It is necessary to define lease to determine whether 
a transaction creates a lease or a security interest dis- 
guised as a lease. If the transaction creates a security in- 
terest disguised as a lease, the lessor will be required to 
file a financing statement or take other action to perfect 
its interest in the goods against third parties. There is no 
such requirement with respect to leases. Yet the distinc- 
tion between a lease and a security interest disguised as 
a lease is not clear, Second, will the lessor be deemed to 
have made warranties to the lessee? If the transaction is 
a sale the express and implied warranties of Article 2 of 
the Uniform Commercial Code apply. However, the war- 
ranty law with respect to leases is uncertain. Third, what 
remedies are available to the lessor upon the lessee's de- 
fault? If the transaction is a security interest disguised 
as a lease, the answer is stated in Part 5 of the Article on 
Secured Transactions (Article 9), There is no clear answer 
with respect to leases. 

There are reasons to codify the law with respect to 
leases of goods in addition to those suggested by a review 
of the reported cases. The answer to this important ques- 
tion should not be limited to the issues raised in these 
cases. Is it not also proper to determine the remedies 
available to the lessee upon the lessor's default? It is, but 
that issue is not reached through a review of the reported 
eases, This is only one of the many issues presented in 
structuring, negotiating and documenting a lease of 
goods. 

Statutory Analogue: — After it was decided to pro- 
ceed with the codification project, the drafting committee 
of the National Conference of Commissioners on Uniform 
State Laws looked for a statutory analogue, gradually nar- 
rowing the focus to the Article on Sales (Article 2) and the 
Article on Secured Transactions (Article 9), A review of 
the literature with respect to the sale of goods reveals that 
Article 2 is predicated upon certain assumptions: Parties 
to the sales transaction frequently are without counsel; 
the agreement of the parties often is oral or evidenced by 
scant writings; obligations between the parties are bilat- 
eral; applicable law is influenced by the need to preserve 
freedom of contract. A review of the literature with respect 
to personal property security law reveals that Article 9 is 
predicated upon very different assumptions: Parties to a 
secured transaction regularly are represented by counsel; 
the agreement of the parties frequently is reduced to a 
writing, extensive in scope; the obligations between the 
parties are essentially unilateral; and applicable law seri- 
ously limits freedom of contract. 

The lease is closer in spirit and form to the sale of goods 
than to the creation of a security interest. While parties 
to a lease are sometimes represented by counsel and their 
agreement is often reduced to a writing, the obligations of 
the parties are bilateral and the common law of leasing 
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is dominated by the need to preserve freedom of contract. 
Thus the drafting committee concluded that Article 2 was 
the appropriate statutory analogue. 

Issues: — The drafting committee then iientitiod and 
resolved several issues critical to codification: 

Scope: — The scope of the Article was limited to leases 
(Section 2A-102) [55-2A-102 NMSA 1978]. There was no 
need to include leases intended as security, i.e., security 
interests disguised as leases, as they are adequately 
treated in Article 9. Further, even if leases intended as se- 
curity were included, the need to preserve the distinction 
would remain, as policy suggests treatment significantly 
different from that accorded leases. 

Definition of Lease: — Lease was defined to exclude 
leases intended as security (Section 2A-103(1)(j)) [55-2A- 
103 NMSA 1978]. Given the litigation to date a revised 
definition of security interest was suggested for inclusion 
in the Act. (Section 1-201(87)). This revision sharpens 
the distinction between leases and security interests dis- 
guised as leases. 

Filing: — The lessor was not required to file a financing 
statement against the lessee or take any other action to 
protect the lessor's interest in the goods (Section 2A-301) 
[55-2A-301 NMSA 1978]. The refined definition of security 
interest will more clearly signal the need to file to poten- 
tial lessors of goods. Those lessors who are concerned will 
file a protective financing statement (Section 9-408) [55-9- 
408 NMSA‘1978]. 

Warranties: — All of the express and implied warran- 
ties of the Article on Sales (Article 2) were included (Sec- 
tions 2A-210 through 2A-216) [55-2A-210 to 55-2A-216 
NMSA 1978], revised to reflect differences in lease trans- 
actions. The lease of goods is sufficiently similar to the 
sale of goods to justify this decision. Further, many courts 
have reached the same decision. . 

Certificate of Title Laws: — Many leasing transac- 
tions involve goods subject to certificate of title statutes. 
To avoid conflict with those statutes, this Article is subject 
to them (Section 2A-104(1)(a) [55-2A-104 NMSA 1978)). 

Consumer Leases: — Many leasing transactions in- 
volve parties subject to consumer protection statutes or de- 
cisions. To avoid conflict with those laws this Article is sub- 
ject to them to the extent provided in (Section 2A-104(1) 
(c) and (2) [55-2A-104 NMSA 1978]), Further, certain con- 
sumer protections have been incorporated in the Article. 

Finance Leases; — Certain leasing transactions sub- 
stitute the supplier of the goods for the lessor as the party 
responsible to the lessee with respect to warranties and the 
like, The definition of finance lease (Section 2A-103(1)(g) 
[55-2A-104 NMSA 1978]) was developed to describe these 
transactions, Various sections of the Article implement the 
substitution of the supplier for the lessor, including Sec- 
tions 2A-209 [55-2A-209 NMSA 1978] and 2A-407 [55-2A- 
407 NMSA 1978]. No attempt was made to fashion a special 
rule where the finance lessor is an affiliate of the supplier 
of goods; this is to be developed by the courts, case by case. 

Sale and Leaseback: — Sale and leaseback transac- 
tions are becoming increasingly common. A number of 
state statutes treat transactions where possession is re- 
tained by the seller as fraudulent per se or prima facie 
fraudulent, That position is not in accord with modern 
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practice and thus is changed by the Article "if the buyer 
bought for value and in good faith" (Section crisis [55- 
2A-308 NMSA 1978)]). 

Remedies: — The Article has not only provided fo les- 
sor's remedies upon default by the lessee (Sections 2A-523 
through 2A-531 [55-2A-523 to 55-2A-531 NMSA 1978}), 
but also for lessee's remedies upon default by the lessor 
(Sections 2A-508 through 2A-522 [55-2A-508 to 55-2A-522 
NMSA 1978]). This is a significant departure from Article 
9, which provides remedies only for the secured party 
upon default by the debtor. This difference is compelled by 
the bilateral nature of the obligations between the parties 
to a lease. 

Damages: — Many leasing transactions are predicated 
on the parties’ ability to stipulate an appropriate measure 
of damages in the event of default. The rule with respect 
to sales of goods (Section 2-718) [55-2-718 NMSA 1978] 
is not sufficiently flexible to accommodate this practice, 
Consistent with the common law emphasis upon freedom 
to contract, the Article has created a revised rule that 
allows greater flexibility with respect to leases, of goods 
(Section 2A-504(1) [55-2A-504 NMSA 1978]). 

History: — This Article is a revision of the Uniform 
Personal Property Leasing Act, which was. approved, by 
the National Conference of Commissioners on Uniform 
State Laws in August, 1985. However, it was believed that 
the subject matter of the Uniform Personal Property Leas- 
ing Act would be better treated as an article, of this Act, 
Thus, although the Conference promulgated the Uniform 
Personal Property Leasing Act as a Uniform Law, activity 
was held in abeyance to allow time to restate the Uniform 
Personal Property Leasing Act as Article 2A, 

In August, 1986 the Conference approved and recom- 
mended this Article (including conforming amendments 
to Article 1 and Article 9) for promulgation as an amend- 
ment to this Act. In December, 1986 the Council of the 
American Law Institute approved and recommended this 
Article (including conforming amendments to Article 1 
and Article 9), with official comments, for promulgation as 
an amendment to this Act. In March, 1987 the Permanent 
Editorial Board for the Uniform Commercial Code ap- 
proved and recommended this Article (including conform- 
ing amendments to Article 1 and Article 9), with official 
comments, for promulgation as an amendment to this Act. 
In May, 1987 the American Law Institute approved and 
recommended this Article (including conforming amend- 
ments to Article 1 and Article 9), with official comments, 
for promulgation as an amendment to this Act. In August, 
1987 the Conference confirmed its approval of the final 
text of this Article. 

Upon its initial promulgation, Article 2A was rapidly 
enacted in several states, was introduced in a number of 
other states, and underwent bar association, law revision 
commission and legislative study in still further states. 
In that process debate emerged, principally sparked by 
the study of Article 2A by the California Bar Association, 
California's non-uniform amendments to Article 2A, and 
articles appearing in a symposium on Article 2A pub- 
lished after its promulgation in the Alabama Law Review. 
The debate chiefly centered on whether Article 2A had 
struck the proper balance or was clear enough concern- 
ing the ability of a lessor to grant a security interest in 
its leasehold interest and in the residual, priority between 
a secured party and the lessee, and the lessor's remedy 
structure under Article 2A. 

This debate over issues on which reasonable minds could 
and did differ began to affect the enactment effort for Arti- 
cle 2A in a deleterious manner. Consequently, the Standby 
Committee for Article 2A, composed predominantly of the 
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former members of the drafting committee, reviewed the 
legislative actions and studies in the various states, and: 
opened a dialogue with the principal proponents of the 


~ non-uniform amendments, Negotiations were conducted 
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in conjunction with, and were facilitated by, a study of 
the uniform Article and the non-uniform Amendments 
by the New York Law Revision Commission. Ultimately, 
a consensus was reached, which has been approved by 
the membership of the Conference, the Permanent Kdi- 
torial Board, and the Council of the Institute. Rapid and 
uniform enactment of Article 2A is expected as a result 
of the completed amendments. The Article 2A experience 
reaffirms the essential viability of the procedures of the 
Conference and the Institute for creating and updating 
uniform state law in the commercial law area. 

Relationship of Article 2A to Other Articles; — The 
Article.on Sales:provided a useful point of reference for cod- 
ifying the law of leases. Many of the provisions of that, Arti- 
cle were carried over, changed to reflect differences in style, 
leasing terminology or leasing practices. Thus, the official 
comments, to those sections of Article 2 whose provisions 
were carried over are incorporated by reference in Article 
2A, as well; further, any case law interpreting those provi- 
sions should be viewed.as persuasive but not binding on a 
court when deciding a similar issue with respect to leases. 
Any change in the sequence that has been made when car- 
rying over a provision: from Article 2 should be viewed as a 
matter of style, not substance. This is not to suggest that 
in other instances Article 2A did not:also incorporate sub- 
stantially revised provisions of Article 2, Article 9 or other- 
wise where the revision was driven by a concern over the 
substance; but for the lack of a mandate, the drafting com- 
mittee might well have made the same or a similar change 
in the statutory analogue. Those sections in Article 2A in- 
clude Sections 2A-104, 2A-105, 2A-106, 2A-108(2) and (4), 
2A-109(2), 2A-208, 2A-214(2) and (3)(a), 2A-216, 2A-303, 
2A-306, 2A-503, 2A-504(3)(b), 2A-506(2), and 2A-515 [55- 
2A-104, 55-2A-105, 55-2A-106, 55-2A-108, 55-2A-109, 55- 
2A-208, 55-2A-214, 55-2A-216, 55-2A-303, 55-2A-306, 55- 
2A-503, 55-2A-504, 55-2A-506 and 55-2A-515, respectively,] 
For lack of relevance or significance not all of the provisions 
of Article 2 were incorporated in Article 2A, , 

This codification was, greatly, influenced by the. fun- 
damental tenet of the common law. as it has developed 
with respect to leases of goods: freedom of the parties to 
contract. Note that, like all other Articles of this Act, the 
principles of construction and interpretation contained 
in Article 1 are applicable throughout Article 2A (Sec- 
tion 2A-103(4) [55-2A-103 NMSA 1978]). These principles 
include the ability of the parties to vary the effect of the 
provisions of Article 2A, subject to certain limitations in- 
cluding those that relate to the obligations of good faith, 
diligence, reasonableness and care (Section 1-102(3) [55- 
1-102 NMSA 1978]), Consistent with those principles no 
negative inference is to be drawn by the episodic use of 
the phrase "unless otherwise agreed" in certain provisions 
of Article 2A. Section 1-102(4) [55-1-102 NMSA 1978], In- 
deed, the contrary is true, as the general.rule in the Act, 
including this Article, is that the effect of the Act's provi- 
sions may be varied by agreement, Section 1-102(3) [55-1- 
102 NMSA 1978]. This conclusion follows even where the 
statutory analogue contains the phrase and the correla- 
tive provision in Article 2A does not. 


ANNOTATIONS 


Cross references. — For the Rental-Purchase Agree- 
ment Act, see Chapter 57; Article 26 NMSA 1978. 

Effective dates. — Laws 1992, ch. 114, § 238 made 
Laws 1992, ch. 114, §8 effective July 1, 1992. 
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55-2A-102. Scope. 


This article applies to any transaction, regardless of form, that creates a lease, 


History: 1978 Comp., § 55-2A-102, enacted by Laws established by this Article, the parties to a lease will be 
1992, ch. 114, § 9. able to create private rules to govern their transaction. 
Sections 2A-103(4) [55-2A-103 NMSA 1978] and 1-102(8) 

OFFICIAL COMMENTS [55-1-102 NMSA 1978]. However, there are special rules 

UCC Official Comments © by ALI & the NCCUSL. Re- in this Article governing consumer leases, as well as other 
produced with permission of the PEB for the UCC. All state and federal statutes, that may further limit freedom 
rights reserved. of contract with respect to consumer leases. 

Uniform statutory source. — Section 9-102(1) [55-9-102 A’courtmay/apply this Article by analogy to any trans- 
NMSA 1978]. Throughout this Article; unless otherwise action, regardless of form, that creates a lease of personal 
stated, references to "Section" are to other sections of this Act. property other than goods, taking into account the ex- 

Changes. — Substantially revised. pressed intentions of the parties to the transaction and 

Purposes. — This Article governs transactions as di- any differences between a lease of goods and a lease of 
verse as the lease of a hand tool to an individual for a other property. Such application has precedent as the pro- 
few hours and the leveraged lease of a complex line of in- visions of the Article on Sales (Article 2) have been applied 
dustrial equipment to a multi-national organization for a by analogy to leases of goods. H.g., Hawkland, The Impact 


number of years. of the Uniform Commercial Code on Equipment Leasing, 

To achieve that end it was necessary to provide that this 1972 Ill. L.F. 446; Murray, Under the Spreading Analogy of 
Article applies to any transaction, regardless of form, that Article 2 of the Uniform Commercial Code, 39 Fordham L, 
creates a lease. Since lease is defined as a transfer of an Rev. 447 (1971). Whether such application would be ap- 
interest in goods (Section 2A-103(1)(j) [55-2A-103 NMSA propriate for other bailments of personal property, gratu- 
1978]) and goods is defined to include fixtures (Section 2A- itous or for hire, should be determined by the facts of each 
103(1)(h) [55-24-1038 NMSA 1978)]), application is limited case, See Mieske v. Bartell Drug Co., 92 Wash,2d 40, 46-48, 
to the extent the transaction relates to goods, including 593 P.2d 1308, 1312 (1979). 


fixtures. Further, since the definition of lease does not Further, parties to a transaction creating a lease of per- 
include a sale (Section 2-106(1) [55-2-106 NMSA 1978]) sonal property other than goods, or a bailment of personal 
or retention or creation of a security interest (Section 1- property may provide by agreement that this Article ap- 
201(37) [55-1-201 NMSA 1978]), application is further plies. Upholding the parties! choice is consistent with the 
limited; sales and security interests are governed by other spirit of this Article. : 

Aitficles of this Act’ Cross references, — Sections 1-102(3), 1-201(37), Article 


2, esp. Section 2-106(1), and Sections 2A-103(1)(h), 2A- 
103(1)G) and 2A-108(4) [55-1-102, 55-1-201, 55-1-106 and 
55-2A-103 NMSA 1978, respectively]. 


Finally, in recognition of the diversity of the transac- 
tions to be governed, the sophistication of many of the 
parties to these transactions, and the common law tradi- 


tion as it applies to the bailment for hire or lease, freedom Definitional cross ‘references. — "Lease". Section 2A- 
of contract has been preserved. DeKoven, Proceedings 103(1)G) [55-2A-103 NMSA 1978]. 

After Default by the Lessee Under a True Lease of Equip- ANNO 

ment, in 1C P. Coogan, W. Hogan, D. Vagts, Secured Trans- ; TAXON 

actions Under the Uniform Commercial Code, § 29B.02[2] Effective dates. — Laws 1992, ch. 114, § 238 made 
(1986). Thus, despite the extensive regulatory scheme Laws 1992, ch. 114, § 9 effective July 1, 1992. 


55-2A-103. Definitions and index of definitions. 


(1): In this article unless the context otherwise requires: 

(a) "buyer in ordinary course of business" means a person who, in good faith and without 
knowledge that the sale to that person is in violation of the ownership rights or security interest or 
leasehold interest of a third party in the goods, buys in ordinary course from a person in the busi- 
ness of selling goods of that kind, but does not include a pawnbroker. "Buying" may be for cash or 
by exchange of other property or on secured or unsecured credit and includes acquiring goods or 
documents of title under a preexisting contract for sale but does not include a transfer in bulk or 
as security for or in total or partial satisfaction of a money debt; 

>> (b) ‘"cancellation" occurs when either party puts an end to the lease contract for default by 
the other party; 

. (c) “commercial unit" means such a unit of goods as by commercial usage is a single whole 
for purposes of lease and division of which materially impairs its character or value on the market 
or in use. A commercial unit may be a single article, as a machine, or a set of articles, as a suite 
of furniture or a line of machinery, or a quantity, as a gross or carload, or any other unit treated in 
use or in the relevant market as a single whole; 

(d) "conforming" goods or performance under a lease contract means goods or performance 
that are in accordance with the obligations under the lease contract; 
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(e) "consumer lease" means a lease that a lessor regularly engaged in the business. of leas- 
ing or selling makes to a lessee who is an individual and who takes under the lease primarily for a 
personal, family or household purpose; ) 

(f) "fault" means wrongful act, omission, breach or default; 

(g) "finance lease" means a lease with respect to which: 

(i) the lessor does not select, manufacture or supply the goods; 
(ii) the lessor acquires the goods or the right to possession and use of the goods in con- 
nection with the lease; and 
(iii) one of the following occurs: 
(A) the lessee receives a copy of the contract by which the lessor acquired the 
goods or the right to possession and use of the goods before signing the lease contract; 
: (B) the lessee's approval of the contract by which the lessor acquired the goods 
or the right to possession and use of the goods is a condition to effectiveness of the lease contract; 
(C) the lessee, before signing the lease contract, receives an accurate and com- 
plete statement designating the promises and warranties, and any disclaimers of warranties, limi- 
tations or modifications of remedies, or liquidated damages, including those of a third party, such 
as the manufacturer of the goods, provided to the lessor by the person supplying the goods in 
connection with or as part of the contract by which the lessor acquired the goods or the right to 
possession and use of the goods; or 
(D) ifthe lease is not a consumer lease, the lessor, before the lessee signs the lease 
contract, informs the lessee in writing (a) of the identity of the person supplying the goods to the 
lessor, unless the lessee has selected that person and directed the lessor to acquire the goods or the 
right to possession and use of the goods from that person; (b) that the lessee is entitled under this ar- 
ticle to the promises and warranties, including those of any third party, provided to the lessor by the 
person supplying the goods in connection with or as part of the contract by which the lessor acquired 
the goods or the right to possession and use of the goods; and (c) that the lessee may communicate 
with the person supplying the goods to the lessor and receive an accurate and complete statement 
of those promises and warranties, including any disclaimers and limitations of them or of remedies; 

(h) "goods" means all things that are movable at the time of identification to the lease con- 
tract or are fixtures (Section 55-2A-309 NMSA 1978), but the term does not include money, docu- 
ments, instruments, accounts, chattel paper, general intangibles or minerals or the like, including 
oil and gas, before extraction. The term also includes the unborn young of animals; 

(i) “installment lease contract" means a lease contract that authorizes or requires the de- 
livery of goods in separate lots to be separately accepted, even though the lease contract contains 
a clause "each delivery is a separate lease" or its equivalent; 

(j) "lease" means a transfer of the right to possession and use of goods for a ‘term in return 
for consideration, but a sale, including a sale on approval or a sale or return, or retention or cre- 
ation of a security interest is not.a lease; unless the context clearly indicates otherwise, the term 
includes a sublease; 

(k) "lease agreement means the bargain, with respect to the lease, of the lessor and the 
lessee in fact as found in their language or by implication from other circumstances, including 
course of dealing or usage or trade or course of performance. as provided in this article; unless the 
context clearly indicates otherwise, the term includes a sublease agreement; 

(1) “lease contract" means the total legal obligation that results from the lease agreement 
as affected by this article and any other applicable rules of law; unless the context clearly indicates 
otherwise, the term includes a sublease contract; 

(m) "leasehold interest" means the interest of the lessor or the lessee under a lease contract; 

(n) "lessee" means a person who acquires the right to possession and use of goods under a 
lease; unless the context clearly indicates otherwise, the term includes a sublessee; , 

(0) "lessee in ordinary course of business" means a person who in good faith and without 
knowledge that the lease to that person is in violation of the ownership rights or security inter- 
est or leasehold interest of a third party in the goods, leases in ordinary course from a person in 
the business of selling or leasing goods of that kind, but does not include a pawnbroker; "leasing" 
may be for cash or by exchange of other property or on secured or unsecured credit and includes 
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acquiring goods. or documents of title under a preexisting lease contract but does not include a 
transfer in bulk or as security for or in total or partial satisfaction of a money debt; 

(p) , "lessor" means a person who transfers the right to possession and use of goods under a 
lease; unless the context clearly indicates otherwise, the term includes a sublessor; 

(q) "lessor's residual interest" means the lessor's interest in the goods after expiration, 
termination or cancellation of the lease contract; 

(r) “lien" means a charge against or interest in goods to secure payment of a debt or perfor- 
mance of an obligation, but the term does not include a security interest; 

(s) "lot" means a parcel or a single article that is the subject matter of a separate lease or 
delivery whether or not it.is sufficient to perform the lease contract; 

(t) "merchant lessee" means a lessee that is a merchant with respect to goods of the kind 
subject to the lease; 

(u) "present value" means the amount as of a date certain of one or more sums payable in 
the future, discounted to the date certain. The discount is determined by the interest rate speci- 
fied by the parties if the rate was not manifestly unreasonable at the time the transaction was 
entered into; otherwise, the discount is determined by a commercially reasonable rate that takes 
into sien the facts and circumstances of each case at the time the transaction was entered into; 

~ (vy) "purchase" includes taking by sale, lease, mortgage, security interest, pledge, gift or 
any other voluntary transaction creating an interest in goods; « 

(w) "sublease" means a lease of goods the right to Possession and use of which was ac- 
quired by the lessor as a lessee under an existing lease; 

(x) "supplier" means a,:person from whom a lessor buys or leases goods to be leased under 
a finance lease; 

(y) "supply contract" means a contract under which a lessor buys or leases goods to be 
leased; and | 

(z) "termination" occurs meee! either party pursuant to a power created by agreement or 
law puts an end to the lease contract otherwise than for default. 

(2) Other definitions applying to this article and the sections in which they appear are: 


"accessions' .......... “fatten apocrine ARE Ay, ae rid Section 55-2A-310 NMSA 1978; 
Ncongtruction: mortgage. i. cisdevovidivaivodoreseseehQalis Section 55-2A-309 NMSA. 1978; 
Pen CUTMBPANCE ee ee eee ee A) essresummepene Section 55-2A-309 NMSA 1978; 
SacI SLU OR yestncs ote (5% ARS oct oMawU TATE TOPs EUR RPE vos 05+ kde Section 55-2A-309 NMSA 1978; 
Mixture filaneltGiiys VR ALAS IAAT BAAN.......8..2008 Section 55-2A-309 NMSA 1978; and 
_ “purchase money lease" ......cseees nb tsp osc SQA Section 55-2A-309 NMSA 1978. 
(3) The following definitions in other articles apply to this article: 
a eiele/o euch Tp ogee | Liaatenesicn ea coat ereemetet a Re Paragraph (2) of Subsection (a) 
of Section 55-9-102 NMSA 1978; 
"between merchants" ..........ccsscccccssssssesesesennees Subsection (3) of Section 55-2-104 
. NMSA 1978; 
DMV EN! ta Fined aeahine Rin ae eee deck habli naaa..... Paragraph (a) of Subsection (1) 
| of Section 55-2-103 NMSA 1978; 
af ceYstad liek of iTS) eee tele panies lien petal ae ae . .. Paragraph (11) of Subsection (a) 
cersaiesh ee of Section 55-9-102 NMSA 1978; 
"consumer goods" ...........:e ire te Se Paragraph (23) of Subsection (a) 
fle | of Section 55-9-102 NMSA 1978; 
PEAQEUIMe Bb HET hedlois GP ewtT obo iis BPI snes Paragraph (30) ‘of Subsection (a) 
. : of Section 55-9-102 NMSA ‘1978; 
pres ch nim i hT 9 Ve gemma mena = page ea ihe pene AEs Subsection (3) of Section 55-2-403 
" NMSA 1978; ) 
"generalintangiblel ii. ac eeeeees Paragraph (42) of Subsection (a) ° 


of Section 55-9-102 NMSA 1978; 


491 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved, 


55-2A-103 


"instrument" 


SITIGLOMTALIL revcccnitiiiiticcm eter: mete creininan 


"mortgage" 
"pursuant to commitment" 


"receipt" 
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OUR R OOOOH OHO OHH EHO HEHE OOH ET HOH OEE HOOKER EEE EOD 


TOO OHHH HEE H EHH E HEH HEHEHE EE OOH HOSE OE SHOE EOE EE EEE 


COPTER OHH ERO Here HHO Eee eES 


FRR PERE HEH EHH HEHEHE HEHH EHH SESH TED EHE HEHE ORE HEH ET EOE HEED 


COOH EH HCO EHO HEHE HEHEHE EHH EH HEE HOSE SET EO EEE HS EH OOH OH EOHETEH ERD 


COOH OHO HH OOOH HH HEHE OH ERH EHO EOE OH OH EOD 


SOHO FOTO EHO HEHE THEE HOH OOH EO HHO H HHT OO EOE OED 


CHROOT HOHE HEHE HOHE HEHU SEPT EHH EOE EE OTHE HEH ODEO RHO OTOH ES 
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Paragraph (47) of Subsection (a) 
of Section 55-9-102 NMSA 1978; 

Subsection (1) of Section 55-2-104 
NMSA 1978; © 

Paragraph (55) of Subsection (a) 
of Section 55-9-102 NMSA 1978; 

‘Paragraph (68) of Subsection (a) 
of Section 55-9-102 NMSA 1978; 

Paragraph (c) of Subsection (1) 

of Section 55-2-103 NMSA 1978; 

Subsection (1) of Section 55-2-106 
NMSA 1978; 

Section 55-2-326 NMSA 1978; 


Section 55-2-326 NMSA 1978; and 
Paragraph (d) of Subsection (1) 


of Section 55-2-103 NMSA 1978. 


(4) In addition, Chapter 55, Article 1 NMSA 1978 contains general definitions and principles of 
construction and interpretation applicable throughout this article. 


History: 1978 Comp., § 55-2A-103, enacted by Laws 
1992, ch. 114, § 10; 1993, ch. 214, § 3; 2001, ch. 139, § 
133; 2005, ch. 144, § 37. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

(a) "Buyer in ordinary course of business”. 
tion 1-201(b)(9) [55-1-201(b)(9) NMSA 1978]. 

(b) 
1978]. The effect of a cancellation is provided in Sec- 
tion 2A-505(1) [55-2A-505 NMSA 1978]. 

(c) "Commercial unit", Section 2-105(6) [55-2-105 NMSA 
1978]. 

(d) "Conforming". Section 2-106(2) [55-2-106 NMSA 
1978]. 

(e) "Consumer lease". New. This Article includes a 
subset of rules that applies only to consumer leases. Sec- 
tions 2A-106, 2A-108(2), 2A-108(4), 2A-109(2), 2A-221, 
2A-309, 2A-406, 2A-407, 2A-504(3)(b), and 2A-516(3)(b) 
[55-2A-106, 55-2A-108, 55-2A-109, 55-2A-221, 55-2A-309, 
55-2A-406, 55-2A-407, 55-2A-504 and 55-2A-516 NMSA 
1978, respectively]. 

For a transaction to qualify as a consumer lease it must 
first qualify as a lease. Section 2A-103(1)G) [55-2A-103 
NMSA 1978]. Note that this Article regulates the trans- 
actional elements of a lease, including a consumer lease; 
consumer protection statutes, present and future, and 
existing consumer protection decisions are unaffected 
by this Article. Section 2A-104(1)(c) and (2) [55-2A-104 
NMSA 1978]. Of course, Article 2A as state law also is 
subject to federal consumer protection law. 

This definition is modeled after the definition of consumer 
lease in the Consumer Leasing Act, 15 U.S.C. § 1667 (1982), 
and in the Unif. Consumer Credit Code § 1.301(14), 7A 
ULL.A. 48 (1974). However, this definition of consumer lease 
differs from its models in several respects: the lessor can be 
a person regularly engaged either in the business of leasing 
or of selling goods, the lease need not be for a term exceeding 
four months, a lease primarily for an agricultural purpose is 
not covered, and whether there should be a limitation by dol- 
lar amount and its amount is left up to the individual states. 

This definition focuses on the parties as well as the 
transaction. If a lease is within this definition, the lessor 


Sec- 


"Cancellation". Section 2-106(4) [55-2-106 NMSA 
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must be regularly engaged in the business of leasing 
or selling, and the lessee must be an individual not an 
organization; note that a lease to two or more individu- 
als having a common interest through marriage or the 
like is not excluded as a lease to an organization under 
Section 1-201(28) [55-1-201 NMSA 1978]. The lessee 
must take the interest primarily for a personal, family 
or household purpose. If required by the enacting state, 
total payments under the lease-contract, excluding pay- 
ments for options to renew or buy, cannot exceed the fig- 
ure designated. 

(f) "Fault", Section 1-201(16) [55-1-201 NMSA 1978]. 

(g) "Finance Lease", New. This Article includes a sub- 
set of rules that applies only to finance leases. Sections 2A- 
209, 2A-211(2), 2A-212(1), 2A-213, 2A-219(1), 2A-220(1) 
(a), 2A-221, 2A-405(c), 2A-407, 2A-516(2) and 2A-517(1) 
(a) and (2) [55-2A-209, 55-2A-211, 55-2A-212, 55-2A-213, 
§5-2A-219, 55-2A-220, 55-2A-221, 55-2A-405, 55-2A-407, 
55-2A-516 and 55-2A-517 NMSA 1978, respectively]. 

For a transaction to qualify as a finance lease it must 
first qualify as a lease. Section 2A-103(1)G) [55-2A-103 
NMSA 1978]. Unless the lessor is comfortable that the 
transaction will qualify as a finance lease, the lease 
agreement should include provisions giving the lessor the 
benefits created by the subset of rules applicable to the 
transaction that qualifies as a finance lease under this 
Article. 

A finance lease is the product of a three-party transac- 
tion. The supplier manufactures or supplies the goods pur- 
suant to the lessee's specification, perhaps even pursuant 
to a purchase order, sales agreement or lease agreement 
between the supplier and the lessee. After the prospective 
finance lease is negotiated, a purchase order, sales agree- 
ment, or lease agreement is entered into by the lessor (as 
buyer or prime lessee) or an existing order, agreement or 
lease is assigned by the lessee to the lessor, and the les- 
sor and the lessee then enter into a lease or sublease of 
the goods, Due to the limited function usually performed 
by the lessor, the lessee looks almost entirely to the sup- 
plier for representations, covenants and warranties. If a 
manufacturer's warranty carries through, the lessee may 
also look to that. Yet, this definition does not restrict the 
lessor's function solely to the supply of funds; if the les- 
sor undertakes or performs other functions, express war- 
ranties, covenants and the common law will protect the 
lessee. 
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This definition focuses on the transaction, not the status 
of the parties; to avoid confusion it is important to note 
that in other contexts, e.g., tax and accounting, the term 
finance lease has been used to connote different types of 
lease transactions, including leases that are disguised se- 
cured transactions. M, Rice, Equipment Financing, 62-71 
(1981). A lessor who is a merchant with respect to goods 
of the kind subject to the lease may be a lessor under a fi- 
nance lease. Many leases that. are leases back to the seller 
of goods (Section 2A-308(3) [55-2A-308 NMSA 1978)]) will 
be finance leases. This conclusion is easily demonstrated 
by a hypothetical. Assume that B had bought goods from 
C pursuant to a sales contract. After delivery to and ac- 
ceptance of the goods by B, B negotiates to sell the goods 
to A and simultaneously to lease the goods back from A, 
on terms and conditions that, we assume, will qualify the 
transaction as a lease, Section 2A-103(1)(j) [55-2A-103 
NMSA 1978]. In documenting the sale and lease back, B 
assigns the original sales contract between B, as buyer, 
and C, as seller, to A. A review of these facts leads to the 
conclusion that the'lease from A to B qualifies as a finance 
lease, as all three conditions of the definition are satisfied. 
Subparagraph (i) is satisfied as A, the lessor, had noth- 
ing to do with the selection, manufacture, or supply of the 
equipment. Subparagraph (ii) is satisfied as A, the lessor, 
bought the equipment at the same time that A leased the 
equipment to B, which certainly is in connection with the 
lease, Finally, subparagraph (iii) (A) is satisfied as A en- 
tered into the sales contract with B at the same time that 
A leased the equipment back to B. B, the lessee, will have 
received a copy of the sales contract in a timely fashion. 

Subsection (i) requires the lessor to remain outside the 
selection, manufacture and supply of the goods; that is the 
rationale for releasing the lessor from most of its traditional 
liability. The lessor is not prohibited from possession, main- 
tenance or operation of the goods, as policy does not require 
such prohibition. To insure the lessee's reliance on the sup- 
plier, and not on the lessor, subsection (ii) requires that the 
goods (where the lessor is the buyer of the:goods) or that the 
right to possession and use of the goods (where the lessor is 
the prime lessee and the sublessor of the goods) be acquired 
in connection with the lease (or sublease) to qualify asa fi- 
nance lease. The scope of the phrase "in connection with" is 
to be developed by the courts, case by case. Finally, as the 
lessee generally relies almost entirely upon the supplier 
for representations and covenants, and upon the supplier 
or a manufacturer, or both, for warranties with respect to 
the goods, subsection (iii) requires that one of the following 
occur: (A) the lessee receive a copy of the supply contract 
before signing the lease contract; (B) the lessee's approval of 
the supply contract is a condition to'the effectiveness of the 
lease contract; (C) the lessee receive a statement describing 
the promises and warranties and any limitations relevant 
to the lessee before signing the lease contract; or (D) before 
signing the lease contract ‘and except in a consumer lease, 
the lessee receive a writing identifying the supplier (unless 
the supplier was selected and required by the lessee) and 
the rights of the lessee under Section 2A-209 [55-2A-209 
NMSA 1978], and advising the lessee a statement of prom- 
ises and warranties is available from the supplier. Thus, 
even where oral supply orders or computer placed supply 
orders are compelled by custom and usage the transaction 
may still qualify as a finance lease if the lessee approves 
the supply contract before the lease contract is effective 
and such approval was a condition to the effectiveness of 
the lease contract. Moreover; where the lessor,does not want 
the lessee to see the entire supply contract, including price 
information, the lessee may be provided with a separate 
statement of the terms of the supply contract relevant to the 
lessee; promises between the supplier and the lessor that 
do not affect the lessee need not be included. The statement 
can be a restatement of those terms or a copy of portions of 
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the supply contract with the relevant terms clearly desig- 
nated. Any implied warranties need not be designated, but 
a disclaimer or modification of remedy must be designated. 
A copy of any manufacturer's warranty is sufficient if that 
is the warranty provided. However, a copy of any Regula- 
tion M disclosure given pursuant to 12 C.F'R. § 213.4(g) con- 
cerning warranties in itself is not sufficient since those dis- 
closures need only briefly identify express warranties and 
need not include any disclaimer of warranty. 

Ifa transaction does not qualify as a finance lease, the 
parties may achieve the same result by agreement; no 
negative implications are to be drawn if the transaction 
does not qualify. Further, absent the application of special 
rules (fraud, duress, and the like), a lease that qualifies 
as a finance lease and is assigned by the lessor or the les- 
see to a third party does not lose its status as a finance 
lease under this Article, Finally, this Article creates no 
special rule where the lessor is an affiliate of the supplier; 
whether the transaction qualifies as a finance lease will 
be determined by the facts ofeach case. 

(h) "Goods". «Section 9-102(a)(44) [55-9-102(a)(44) 
NMSA 1978]; See Section 2A-103(3) [55-2A-103(3) NMSA 
1978] for reference to the definition of "Account", "Chattel 
paper", "Document", "General intangibles" and "Instru- 
ment". See Section 2A-217 [55-2A-217 NMSA 1978] for 
determination of the time and manner of identification. 

(i) "Installment lease contract". Section 2-612(1) [55-2- 
612.NMSA:1978]. 

(j) "Lease". New. There are several reasons to codify the 
law with respect to leases of goods, An analysis of the case 
law as it applies to leases of goods suggests at least several 
significant issues to be resolved by codification. First and 
foremost is the definition ofa lease, It is necessary to define 
lease to determine whether a transaction creates a lease or 
a security interest disguised as a lease. If the transaction 
creates a security interest disguised as a lease, the transac- 
tion will be governed by the Article on Secured Transactions 
(Article 9) and the lessor will be required to file a financing 
statement or take other action to perfect its interest in the 
goods against third parties. There is no such requirement 
with respect to leases under the common law and, except 
with respect to leases of fixtures (Section 2A-309 [55-2A-309 
NMSA 1978]), this Article imposes no such requirement. 
Yet the distinction between a lease and a security interest 
disguised as a lease is not clear from the case law at the 
time of the promulgation of this Article. DeKoven, Leases of 
Equipment: Puritan Leasing Company v. August, A Danger- 
ous Decision, 12 U.S.F. L.Rev, 257 (1978). 

At common law a lease of personal property is a bailment 
for hire. While there are several definitions of bailment for 
hire, all require a thing to be let and a price for the letting. 
Thus, in modern terms and as provided in this definition, a 
lease is created when the lessee agrees to furnish consider- 
ation for the right to the possession and use of goods over a 
specified period of time, Mooney, Personal Property Leas- 
ing: A Challenge, 36 Bus.Law. 1605, 1607 (1981). Further, a 
lease is neither a sale (Section 2-106(1) [55-2-106(1) NMSA 
1978]) nor a retention or creation of a security interest (Sec- 
tions 1-201(b)(35) and 1-203 [55-1-201(b)(35) and 55-1-203 
NMSA 1978]). Due to extensive litigation to distinguish 
true leases from security interests, an amendment to former 
Section 1-201(387) [55-1-201(87) NMSA 1978] (now codified 
as Section 1-203 [55-1-203 NMSA 1978]) was promulgated 
with this Article to create a sharper distinction. 

This section as well as Section 1-203 [55-1-203 NMSA 
1978] must be examined to determine whether the trans- 
action in question creates a lease or a security interest. 
The following hypotheticals indicate the perimeters of the 
issue. Assume that A has purchased a number of copying 
machines, new, for $1,000 each; the machines have an es- 
timated useful economic life of three years. A advertises 
that the machines are available to rent for a minimum 
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of one month and that the monthly rental is $100.00..A 
intends ‘to enter into leases where A provides all mainte- 
nance, without charge to the lessee.: Further, the lessee 
will rent the machine, month to month, with no obligation 
to renew. At the end of the lease term the lessee will be 
obligated to return the machine to A's place of business. 
This transaction qualifies as a lease under the first half 
of the definition, for the transactiom includes a transfer by 
A to a prospective lessee of possession and use of the ma- 
chine for a stated term, month.to month. .The machines 
are goods (Section 2A-103(1)(h) [55-2A-103(1)(h) NMSA 
1978]). The lessee is obligated to pay consideration in re- 
turn, $100.00 for each month of the term. 

However, the second half of the definition provides that 
a sale or a security interest is not a lease. Since there is no 
passing of title, there is nosale. Sections 2A-103(3) and 2- 
106(1) [55-2A-103(3) and 5-2-106(1) NMSA 1978]. Under 
pre-Act security law this transaction would have created 
a bailment for hire or a true lease and not a conditional 
sale. Da Rocha v. Macomber, 380 Mass. 611, 614-15, 116 
N.H.2d 189, 142 (1953). Under Section 1-203 [55-1-203 
NMSA 1978], the same result would follow. While the les- 
see is obligated to pay rent for the one month term of the 
lease, one of the other four conditions of Section 1-203(b) 
[55-1-208(b) NMSA 1978] must be met:and none is. The 
term of the lease is one month and the economic life of 
the machine is 86 months; thus, Section 1-203(b)(1) 
[55-1-203(b)(1) NMSA 1978] is not now satisfied. Consid- 
ering the amount of the monthly rent, absent, economic 
duress or coercion, the lessee is not bound either to renew 
the lease for the remaining economic life of the goods or to 
become the owner. If the lessee did lease the machine for 
36 months, the lessee would have paid the lessor $3,600 
for a machine that could have been purchased for $1,000; 
thus, Section 1-203(b)(2) [55-1-203(b)(2) NMSA 1978]. is 
not satisfied. Finally, there are no options; thus, subpara- 
graphs (3) and (4) of Section 1-203(b) are. not satisfied. 
This transaction creates a lease, not a security interest. 
However, with each renewal of the lease the facts and cir- 
cumstances at the time of each renewal must be examined 
to determine if that conclusion remains.accurate, as it is 
possible that a transaction that first creates a lease, later 
creates a security interest, 

Assume that the facts are changed and that A requires 
each lessee to lease the goods for 836 months, with no right 
to terminate. Under pre-Act security law this transaction 
would have created a conditional sale, and not a bailment 
for hire or true lease. Hervey v. Rhode Island Locomotive 
Works, 93 U.S, 664, 672-73 (1876). Under this subsection, 
and Section 1-203 [55-1-203 NMSA 1978], the same result 
would follow. The lessee's obligation for the term is not 
subject to termination by the lessee and the term is equal 
to the economic life of the machine. 

Between these extremes there are many, transactions 
that can be created. Some of the transactions were not 
properly categorized by the courts in applying the 1978 
and earlier Official Texts of former Section 1-201(87) [55- 
1-201(87) NMSA 1978].. This subsection, together with 
Section 1-203 [55-1-203 NMSA 1978], draws a brighter 
line, which should create a clearer signal to.the profes- 
sional lessor and lessee. 

(k) "Lease agreement", This definition is derived from 
Section 1-201(b)(3) [55-1-201(b)(3) NMSA 1978].. Because 
the definition of lease is broad enough to cover future 
transfers, lease agreement includes an agreement con- 
templating a current or subsequent transfer. Thus it-was 
not necessary to make an express reference to an agree- 
ment for the future lease of goods (Section 2-106(1) [55-2- 
106(1) NMSA 1978])..This concept is also incorporated in 
the definition of lease contract.. Note that the definition of 
lease does not include transactions in ordinary building 
materials that are incorporated into. an improvement on 
land. Section 2A-3809(2) [55-2A-309(2) NMSA 1978]. 
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The provisions of this Article, if applicable, determine 
whether a lease agreement has legal consequences;. oth- 
erwise the law of bailments and other applicable law de- 
termine the same. Sections 2A-103(4) and 1-103 [55-2A- 
103(4) and 55-1-108 NMSA 1978]. 

(1) "Lease contract". This definition is derived from the 
definition of contract in Section 1-201(b)(12) [55-1-201(b) 
(12) NMSA 1978). Note that a lease contract may be for 
the future lease of goods, since this notion is included in 
the definition of lease. 

(m) "Leasehold interest". New. 

(n) "Lessee", New. 

(o) "Lessee in: ordinary course of business". 
tion 1-201(b)(9) [55-1-201(b)(9) NMSA 1978]. 

(p) "Lessor". New. 

(q) "Lessor's residual interest", New. 

(r) "Lien", New.’This term is used in Section 2A-307 
[55-2A-307 NMSA 1978] (Priority of Liens Arising by At- 
tachment or Levy on, Security Interests in, and Other 
Claims to Goods), 

(s) "Lot", Section 2-105(5) [55-2-105 NMSA 1978}. 

(t) "Merchant lessee". New. This term is used in Sec- 
tion 2A-511 [55-2A-511 NMSA 1978] (Merchant Lessee's 
Duties as to Rightfully Rejected Goods), A person may sat- 
isfy the requirement of dealing in goods of the kind Brie 
ject to the lease as lessor, lessee, seller, or buyer. 

(u) "Present value”. New. Authorities agree that rere 
value should be used to determine fairly the damages pay- 
able by the lessor or the lessee on default. E.g., Taylor v. Com- 
mercial Credit Equip. Corp., 170 Ga.App. 322, 316 S.E.2d 788 
(Ct. App, 1984), Present value is defined to mean an amount 
that represents the discounted value as of a date certain of 
one or more sums payable in the future. This is a function of 
the economic principle that a dollar today is more valuable 
to the holder than a dollar payable in two years. While there 
is no question as to the principle, reasonable people would 
differ as to the rate of discount to apply in determining the 
value of that future dollar today. To minimize litigation, this 
Article allows the-parties to specify the discount or interest 
rate, if the rate was not manifestly unreasonable at the time 
the transaction was entered into. In all other cases, the in- 
terest rate will be a commercially reasonable rate that takes 
into account the facts and circumstances of each case, as of 
the time the transaction was entered into. 

(v) "Purchase", Section 1-201(b)(29) [55-1-201(b)(29) 
NMSA 1978]. This definition omits the reference to lien 
contained in the definition of purchase in Article 1 (Sec- 
tion 1-201(b)(29)), This should not be construed to exclude 
consensual liens from the definition of purchase in this Arti- 
cle; the exclusion was mandated by the scope of the definition 
of lien in Section 2A-103(1)(r) [55-2A-103(1)(r) NMSA 1978}. 
Further, the definition of purchaser in this Article adds a ref- 
erence to lease; as purchase is defined in Section 1-201(b)(29) 
to.include any other voluntary transaction creating an inter- 
est in property, this addition is not substantive. 

(w) "Sublease". New. 

(x) "Supplier". New. 

(y) ‘ "Supply contract", New. 

(z). "Termination". Section 2-106(3) [55-2-106 NMSA 
1978]. The effect of a termination is provided in Sec- 
tion 2A-505(2) [55-2A-505 NMSA 1978]. 


ANNOTATIONS 


The 2005 amendment, effective January 1, 2006, 
changed "receiving" to "acquiring" in Subsections (1)(a) and 
(o) and deleted 'the definition of "good faith" in Subsection (2). 

The 2001 amendment, effective July 1, 2001, updated 
the internal references in Subsection (3); and substituted 
"Chapter 55, Article 1 NMSA 1978" for "Article 1" at the 
beginning of Subsection (4). 

The 1993 amendment, effective July 1, 1993, deleted 
"and" at the end of Subsection (1)(g)Gii(A). 


Sec- 
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55-2A-105 


55-2A-104. Leases subject to other law. 


(1) A lease, although subject to this article, is also subject to any applicable: 
(a) . certificate of title statute of this state: Sections 64-4-4, 66-3-1 and 66-12-5.2 NMSA 1978; 
(b) certificate of the title statute of another jurisdiction (Section 55-2A-105 NMSA 1978); or 
(c) consumer protection statute of this state, or final consumer protection decision of a 
court of this state existing on the effective date of this article. 
(2) In case of conflict between this article, other than Sections 55-2A-105, 55-2A-304(3) and 
55-2A-305(3) NMSA 1978, and a statute or decision referred to in Subsection (1), the statute or 


decision controls. ’ 


(8) Failure to comply with an applicable law has only the effect specified therein. 


History: 1978 Comp., § 55-2A-104, enacted by Laws 
1992, ch. 114, § 11. 


OFFICIAL: COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

Uniform statutory source. — Sections 9-203(4) and 9- 
302(3)(b) and (c) [55-9-203 and 55-9-302 NMSA 1978, re- 
spectively]. 

Changes. — Substantially revised. 

Purposes. — 

1. This Article creates a comprehensive scheme for the 
regulation of transactions that create leases. Section 2A- 
102 [55-2A-102 NMSA 1978]. Thus, the Article supersedes 
all prior legislation dealing with leases, except to the ex- 
tent set forth in this Section. 

2. Subsection (1) states the general rule that a lease, 
although governed by the scheme of this Article, also may 
be governed by certain other applicable laws. This may oc- 
cur in the case of a consumer lease. Section 2A-103(1)(e) 
[55-2A-103 NMSA 1978]. Those laws may be state stat- 
utes existing prior to enactment of Article 2A or passed 
afterward. In this case, it is desirable for this Article to 
specify which statute controls. Or the law may be a pre- 
existing consumer protection decision. This Article pre- 
serves such decisions. Or the law may be a statute of the 
United States. Such a law controls without any statement 
in this Article under applicable principles of preemption, 

An illustration of a statute of the United States that 
governs consumer leases is the Consumer Leasing Act, 15 
US.C. §§ 1667-1667(e).(1982) and its implementing regula- 
tion, Regulation M, 12 C.F\R. § 213 (1986); the statute man- 
dates disclosures of certain lease terms, delimits the liabil- 
ity of a lessee in leasing personal property, and regulates 
the advertising of lease.terms, An illustration of a state 
statute that governs consumer leases and which if adopted 
in the enacting state, prevails over this Article is the Unif. 
Consumer Credit Code, which includes many provisions 
similar to those of the Consumer Leasing Act, eg, Unif. 
Consumer Credit Code §§ 3.202, 3.209, 3.401, 7A ULL.A. 
108-09, 115, 125 (1974), as well as provisions in addition 
to those of the Consumer Leasing Act, e.g., Unif, Consumer 
Credit Code §§ 5.109-.111, 7A U.L.A. 171-76 (1974) (the 


right to cure a default), Such statutes may define consumer 
lease so as to govern transactions within and without the 
definition of consumer lease under this Article. . 

3. Under subsection (2), subject to certain limited 
exclusions, in case of conflict a statute or a decision de- 
scribed in subsection (1) prevails over this Article. For 
example, a provision like Unif. Consumer Credit Code § 
5.112, 7A U.L.A. 176 (1974), limiting self-help reposses- 
sion, prevails over Section 2A-525(3) [55-2A-525 NMSA 
1978]. A consumer protection decision rendered after the 


- effective date of this Article may supplement its provi- 


sions, For example, in relation to Article 9 a court might 
conclude that an acceleration clause may not be enforced 
against an individual debtor after late payments have 
been accepted unless a prior notice of default is given. To 
the extent the decision establishes a general principle ap- 
plicable to transactions other than secured transactions, it 
may supplement Section 2A-502 [55-2A-502 NMSA 1978]. 

4, Consumer protection in lease transactions is primar- 
ily left to other law. However, several provisions of this Arti- 
cle do contain special rules that may not be varied by agree- 
ment in the case of a consumer lease. E.g., Sections 2A-106, 
2A-108, and 2A-109(2) [55-2A-106, 55-2A-108, 55-2A-109 
NMSA 1978, respectively]. Were that not-so, the ability of 
the parties to govern their relationship by agreement to- 
gether with the position of the lessor in a consumer lease 
too often could result in a one-sided lease agreement. 

5. In construing this provision the reference to statute 
should be deemed to include applicable regulations. A con- 
sumer protection decision is "final" on the effective date 
of this Article if it is not subject to appeal on that date 
or, if subject to appeal, is not later.reversed on appeal. Of 
course, such a decision can be overruled by a later decision 
or superseded by a later statute. 

Cross references. — Sections 2A-103(1)(e), 2A-106, 2A- 
108, 2A-109(2) and 2A-525(3) [55-2A-103, 55-2A-106, 55-2A- 
108, 55-2A-109 and 55-2A-525 NMSA 1978, respectively]. 

Definitional cross references. — "Lease". Section 2A- 
103(1)q). 


ANNOTATIONS 


Compiler's notes. — The phrase "effective date of this 
article", referred to in this section, means July 1, 1992, the 
effective date of Laws 1992, ch. 114. 


55-2A-105. Territorial application of article to goods covered by 


certificate of title. 


Subject to the provisions of Sections 55-2A-304(3) and 55-2A-305(3) NMSA 1978, with respect to 
goods covered by a certificate of title issued under a statute of this state or of another jurisdiction, 
compliance and the effect of compliance or noncompliance with a certificate of title statute are gov- 
erned by the law (including the conflict of laws rules) of the jurisdiction issuing the certificate until 
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the earlier of (a) surrender of the certificate, or (b) four months after the goods are removed from 
that jurisdiction and thereafter until a new certificate of title is issued by another ae oe 


History: 1978 Comp., § 55-2A-105, enacted by Laws —_s creditor whose interest is indicated on the most recently 
1992, ch, 114, § 12. . issued certificate of title will prevail over interests indi- 
cated on certificates issued previously by other jurisdic- 


OFFICIAL COMMENTS tions. This provision reflects a policy that it is reasonable 
UCC Official Comments © by ALI & the NCCUSL. Re- to require holders of interests in goods covered by a cer- 
produced with permission of the PEB for the UCC. All: tificate of title to police the goods or risk losing their in- 
rights reserved, reas nd a new certificate of title is issued by another 
no jurisdiction 
me Shas AMEN peal eee ke) Cross references, — Sections 2A-304(3), 2A-305(3), 9- 
Changes. — Substantially revised. The provisions of » 108(2)(b) and 9-103(2)(d) [55-2A-304, 55-2A-305 and 55-9- 
the last sentence of Section 9-103(2)(b) [55-9-103 NMSA 103 NMSA 1978, respectively]. vf ‘ 
1978] have not been incorporated as it is superfluous in Definitional cross references. — "Goods". Section 2A- 
this context. The provisions of Section 9-103(2)(d) [55-9- 103(1)(h) [55-2A-103 NMSA 1978]. 
103 NMSA 1978] have not been incorporated because the 
problems dealt with are adequately addressed by this sec- ANNOTATIONS 


tion and Sections 2A-304(3) and 305(3) [55-2A-304 and 
55-2A-305 NMSA 1978, respectively]. 

Purposes. — The new certificate referred to in (b) must 
be permanent, not temporary. Generally, the lessor or 


Effective dates. — Laws 1992, ch. 114, § 238 made 
Laws 1992, ch, 114, § 12 effective July 1, 1992, 


55-2A-106. Limitation.on power of parties to consumer lease to choose 
applicable law and forum. 


(1) Ifthe law chosen by the parties to a consumer lease is that of a jurisdiction other than a 
jurisdiction in which the lessee resides at the time the lease agreement becomes enforceable or 
within thirty days thereafter or in which the goods are to be used, the choice is not enforceable. 

(2) Ifthe judicial forum chosen by the parties to a consumer lease is a forum that would not 
otherwise have jurisdiction over the lessee, the choice is not enforceable. 

(3) Ifthe forum for-an arbitration or mediation hearing chosen by the parties to a consumer 
lease is in a state or in a similar political subdivision ina foreign country other than the state or 
the similar subdivision in the foreign country in which the lessee resides at the time the lease 
agreement becomes enforceable or within thirty days thereafter or in which the gaadaie are to be 
used, the choice is not enforceable. 8 


History: 1978 Comp,, § 55-2A-106, enacted by Laws leases that are not consumer leases. Such clauses would 
1992, ch. 114, § 13; 2007, ch. 252, § 1. be governed by other law. 
Subsection (2) prevents enforcement of potentially wba 


OFFICIAL COMMENTS sive jurisdictional consent clauses in consumer leases, By 
UCC Official Comments © by ALI & the NCCUSL, Re- using the term judicial forum, this section does not limit 
produced with permission of the PEB for the UCC. All selection of a nonjudicial forum, such as arbitration. This 
rights reserved, section has no effect on choice of forum clauses in leases 
Uniform statutory source. — Unif, Consumer .Credit that are not consumer leases; such clauses are, as a mat- 
Code § 1.201(8), 7A ULL.A. 36,(1974). - ter of current law, "prima facie valid". The Bremen v. Zapata 
Changes. — Substantially aad ' Off-Shore Co., 407 U.S. 1, 10 (1972). Such clauses would be 
Purposes, — There is a real danger that a lessor may governed by other law, including the Model Choice of Forum 
induce a consumer lessee to agree that the applicable Act (1968). ’ 
law will be a jurisdiction that has little effective con- Saag bea gg ira len -103(1)(c). 
sumer protection, or to agree that the applicable forum ; : ry 
will be a forum that is inconvenient for the lessee in the ‘Consumer lease", Section 2A-103(1)(e) [55-2A-103 
event of litigation. As a result, this section invalidates NMSA 1978]. i : 
these choice of law or forum clauses, except where the Rcitio7 a1 anion, . Section 2A-103(1)(k) [55-2A-103 
law chosen is that of the state of the consumer's resi- Bis Ooh 
dence or where the goods will be kept, or the forum cho- ~ Lessee". Section 24-103(1)(n) [55-2A-103 NMSA 1978}. 
sen is one that otherwise would have jurisdiction over "Goods", Section 2A-103(1)(h) [55-2A-103 NMSA 1978]. 
fhe Waser Party". Section 1-201(29) [55-1-201 NMSA 1978]. 
Subsection (1) limits potentially abusive choice of law ANNOTATIONS 
clauses in consumer leases. The 30-day rule in subsection 
(1) was suggested by Section 9-108(1)(c) [55-9-103 NMSA The 2007 amendment, efiettive June 15, 2007, ine 
1978]. This section has no effect on choice of law clauses in Subsection (3). etriten 
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55-2A-107, Waiver or renunciation of claim or right after default. 


Any claim or right arising out of an alleged default or breach of warranty may be discharged in 
whole or.in part without consideration by a written waiver or renunciation signed and delivered 
by the aggrieved party. 


History: 1978 Comp., § 55-2A-107, enacted by Laws modest difference in style or terminology (the transaction 

1992, ch..114, § 14, governed is a lease not a sale (Section 2A-208) [55-2A-203 
NMSA 1978)}). 
OFFICIAL COMMENTS : Cross References. — Sections 2A-203 and 2A-212 [55- 

UCC Official Comments © by ALI'& the NCCUSL.. Re- 24-208 and 55-24-212 NMSA 1978, respectively], 
produced with pérmission of the’ PEB for the UCC. All Definitional Cross References. — 
rights reserved. ' Aggrieved party". Section 1-201(2) [55-1-201 NMSA 

Uniform Statutory Source. — Section 1-107. ©) 1978]. lary, 

Changes. — Revised to reflect leasing practices and ter- ‘Delivery’. Section 1-201(14) [55-1-201 NMSA 1978], 
minology. This clause is used throughout the official com- ‘Rights’. Section 1-201(36) [55-1-201 NMSA 1978]. 
ments to this Article to indicate the scope of change in the Signed . Section 1-201(39) [55-1-201 NMSA 1978}. 
provisions of the Uniform Statutory Source included in Written", Section 1-201(46) [55-1-201 NMSA 1978], 
the section; these changes range from one extreme, e.g., ANNOTATIONS 
a significant difference in practice (a warranty as to mer- 
chantability is not implied in a finance lease (Section 2A- Effective dates. — Laws 1992, ch. 114, § 238 made 


212) [55-2A-212 NMSA 1978]) to the other extreme, e.g., a Laws 1992, ch. 114, § 14 effective July 1, 1992. 


55-2A-108. Unconscionability. 


(1) Ifthe court as a matter of law finds a lease contract or any clause of a lease contract to 
have been unconscionable at the time it was made the court may refuse to enforce the lease con- 
tract, or it may enforce the remainder of the lease contract without the unconscionable clause, 
or it may so limit the hisakgey of any unconscionable clause as to avoid ae pERe neon abi 
result. 

(2) With Hanae tio a consumer ‘east, if the court as a matter of law finds that a lease contract 
or any clause of a:lease contract has been induced by unconscionable conduct. or that unconscio- 
nable conduct has occurred in the collection of a claim arising from a lease‘contract, the court may 
grant appropriate relief. 

(3) Before making a finding of unconscionability under Subsection (1) or (2), the court,:on 
its own motion or that of a party, shall afford the parties a reasonable opportunity to present 
evidence as to the setting, purpose, and effect of the lease contract or clause thereof, or of the 
conduct: 

(4) In an action in which the lessee claims unconscionability with respect to a consumer 
lease: 

(a) Ifthe court finds unconscionability under Subsection (1) or (2), the court shall award 
reasonable attorney's fees to the lessee. 

(b) Ifthe court does not find unconscionability and the lessee claiming unconscionability 
has brought or maintained an action he knew to be groundless, the court shall award reasonable 
attorney's fees to the party against whom the claim is made. 

(c) In determining attorney's fees, the amount of the recovery on behalf of the claimant 
under Subsections (1) and (2) is not controlling. 


History: 1978 Comp., § 55-2A-108, enacted by Laws (1974). Subsection (8), taken from the provisions of Sec- 
1992, ch. 114, § 15. tion 2-302(2) [55-2-302 NMSA 1978], has been expanded 
to cover unconscionable conduct. Unif. Consumer Credit 

OFFICIAL COMMENTS Code § 5.108(3), 7A U.L.A. 167 (1974). The provision for 

UCC Official Comments © by ALI & the NCCUSL. Re- the award of attorney's fees to consumers, subsection (4), 
produced with permission of the PEB for the UCC. All covers unconscionability under Subsection (1) as well as 


(2). Subsection (4) is modeled on the provisions of Unif. 


riahtsmencaaeny Gongumer Credit Code § 5.108(6), 7A UL.A. 169 (1974). 


Uniform Statutory Source. — Section 2-302 and Unif. 


Consumer Credit Code § 5.108, 7A U.L.A. 167-69 (1974). Purposes. — Subsections (1) and (3) of this section apply 

Changes, — Subsection (1) is taken almost verbatim the concept of unconscionability reflected in the provisions 
from the provisions of Section 2-302(1) [55-2-302 NMSA of Section 2-302 [55-2-302 NMSA 1978] to leases, See Dull- 
1978]. Subsection (2) is suggested by the provisions of man & Assocs. v. Capitol Leasing Co., 110 Ill.App.3d 335, 


Unif, Consumer Credit Code § 5.108(1), (2), 7A U.L.A. 167 342, 442 N.E.2d 311, 316 (App.Ct. 1982). Subsection (3) 
omits the adjective "commercial" found in Subsection 
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2-302(2) [55-2-302 NMSA 1978] because Subsection (3) Subsection (4) authorizes an award of reasonable attor- 

is concerned with all leases and the relevant standard of ney's fees if the court finds unconscionability with respect 

conduct is determined by the context. to a consumer lease under Subsections (1) or (2). Provision 
The balance of the section is modeled on the provisions is also made for recovery by the party against whom the 

of Unif. Consumer Credit Code § 5,108, 7A U.L.A. 167-69 claim was made if the court does not find unconscionabil- 

(1974). Thus Subsection (2) recognizes that a consumer ity and does find that the consumer knew the action to be 

lease or a clause in a consumer lease may not itself be groundless. Further, Subsection (4)(b) is independent of, 

unconscionable but that the agreement would never have and thus will not override, a term in the lease agreement 

been entered into if unconscionable means had not been that provides for the payment of attorney's fees. 

employed to induce the consumer to agree. To make a Cross References. — Sections 1-106(1), 2-302 and 2A- 

statement to induce the consumer to lease the goods, in 103(4) [55-1-106, 55-2-302 and 55-2A-103 NMSA 1978, 

the expectation of invoking an integration clause in the respectively]. 

lease to exclude the statement's admissibility in a subse- Definitional Cross Reference. — 

quent dispute, may be unconscionable. Subsection (2) also "Action". Section 1-201(1) [55-1-201 NMSA 1978]. 

provides a consumer remedy for unconscionable conduct, "Consumer lease". Section 2A-103(1)(e) .[55-2A-103 

such as using or threatening to use force or violence, in NMSA 1978]. 

the collection of a claim arising from a lease contract. "Lease contract". Section 2A-103(1)(7) [55-2A-103 

These provisions are not exclusive. The remedies of this NMSA 1978]. 

section are in addition to remedies otherwise available for "Lessee". Section 2A-103(1)(n) [55-2A-103 NMSA 1978]. 

the same conduct under other law, for example, an action "Party". Section 1-201(29) [55-1-201 NMSA 1978]. 

in tort for abusive debt collection or under another statute 

of this State for such conduct. The reference to appropri- ANNOTATIONS 

ate relief in Subsection (2) is intended to foster liberal . sun 

administration of this remedy. Sections 2A-103(4) [55-2A- fines oak: sort 'g iB cede RS AVASS. 238 Pade 


103 NMSA 1978] and 1-106(1) [55-1-106 NMSA 1978]. 


55-2A-109. Option to accelerate at will. 


(1) A term providing that one party or his successor in interest may accelerate payment of 
performance or require collateral or additional collateral "at will” or "when he deems himself inse- 
cure" or in words of similar import must be construed to mean that he has power to do so only if he 
in good faith believes that the prospect of payment or performance is impaired. 

(2) With respect to a consumer lease, the burden of establishing good faith under Subsection 
(1) is on the party who exercised the power; otherwise the burden of establishing lack of good faith 
is on the party against whom the power has been exercised. 


History: 1978 Comp., § 55-2A-109, enacted by Laws Therefore, where its invocation depends not on specific 
1992, ch. 114, § 16. criteria but on the discretion of the lessor, its use should 
be regulated to prevent abuse. Subsection (1) imposes a 


OFFICIAL COMMENTS duty of good faith upon its exercises. Subsection (2) shifts 
UCC Official Comments © by ALI & the NCCUSL. Re- the burden of establishing good faith to the lessor in the 
Wicackoith Les the PEB the UCC. All case of a consumer lease, but not otherwise. 
ep remetenatie peambseiqnior the fencthe Cross Reference. — Section 1-208 [55-1-208 NMSA 
Uniform Statutory Source. — Section 1-208 [55-1-208 1978}. rs 
NMSA 1978] and Unif, Consumer Credit Code § 5.109(2), Definitional Cross Reference. —)» 
7A UL.A. 171 (1974). Burden of establishing". Section 1-201(8) [55-1-201 
Purposes. — Subsection (1) reflects modest changes in NMSA 1978]. ¢ : 
style to the provisions of the first sentence of Section 1- Consumer lease". Section 2A-103(1)(e) [55-2A-103 
208 [55-1-208 NMSA 1978]. NMSA 1978]. 
Subsection (2), however, reflects a significant change in Good faith". Sections 1-201(19) [55-1-201 NMSA 1978] 
the provisions of the second sentence of Section 1-208 [55- and 2-103(1)(b) [55-2-103 NMSA 1978]. 
1-208 NMSA 1978] by creating a new rule with respect to ‘Party’. Section 1-201(29) [55-1-201 NMSA 1978]. 
a consumer lease. A lease provision allowing acceleration Term". Section 1-201(42) [55-1-201 NMSA 1978}. 
at the will of the lessor or when the lessor deems itself ANNOTATIONS 
insecure is of critical importance to the lessee. In a con- 
sumer lease it is a provision that is not usually agreed Effective dates. — Laws 1992, ch. 114, § 288 made 
to by the parties but is usually mandated by the lessor. Laws 1992, ch. 114, § 16 effective July 1, 1992. 


PART 2 
FORMATION AND CONSTRUCTION OF LEASE CONTRACT 


55-2A-201. Statute of frauds. 


(1) A lease contract is not enforceable by way of action or defense unless: 
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(a) the total payments to be made under the lease contract, excluding payments for op- 
tions to renew or buy, are less than one thousand.dollars ($1,000); or 

(b) there is a writing, signed by the party against whom enforcement is sought or by that 
party's authorized agent, sufficient to indicate that a lease contract has been made between the 
parties and to describe the goods leased and the lease term. 

(2) Any description of leased goods or of the lease term is sufficient and satisfies Subsection (1) 
(b), whether or not it is specific, if it reasonably identifies what is described. 

(3) A writing is not insufficient because it omits or incorrectly states a term agreed upon, but 
the lease contract is not enforceable under Subsection (1)(b) beyond the lease term and the quan- 
tity of goods shown in the writing. 

(4) A lease contract that does not satisfy the requirements of Subsection (1), but which is valid 
in other respects, is enforceable: 

(a) . if the goods are to be. specially manufactured or obtained for the lessee and are not 
suitable for lease or sale to others in the ordinary course of the lessor's business, and the lessor, 
before notice of repudiation is received and under circumstances that reasonably indicate that the 
goods are for the lessee, has made either a substantial beginning of their manufacture or commit- 
ments for their procurement; 

(b) if the party against whom enforcement is sought admits in that party's pleading, tes- 
timony or otherwise in court that a lease contract was made, but the lease contract is not enforce- 
able under this provision beyond the quantity of goods admitted; or 

(c) with respect to goods that have been received and accepted by the lessee. 

(5) The lease term under a lease contract referred to in Subsection (4) is: 

(a) ifthere is a writing signed by the party against whom enforcement is sought or by that 
party's authorized agent specifying the lease term, the term so specified; 

(b) ifthe party against whom enforcement is sought admits in that party's pleading, testi- 
mony, or otherwise in court a lease term, the term so admitted; or 

(c) areasonable lease term. 


History: 1978 Comp., § 55-2A-201, enacted by Laws sales transaction, the lessee does not tender payment in 
1992, ch. 114, § 17. full for goods delivered, but only payment of rent for one 
or more months. It was decided that, as a matter of pol- 
OFFICIAL COMMENTS icy, this act of payment is not a sufficient substitute for 
UCC Official Comments © by ALI & the NCCUSL. Re- the required memorandum. Subsection (5) was needed to 
produced with permission of the PEB for the UCC, All establish the criteria for supplying the lease term if it is 
rights reserved. omitted, as the lease contract may still be enforceable 
Uniform Statutory Source. — Sections 2-201, 9-203(1) under subsection (4), 
9-110 [55-2-201, 55-9-203 and 55-9-110 NMSA 1978, Cross References. — Sections 2-201, 9-110 and 9-203(1) 
Saeed si (a) [55-2-201, 55-9-110 and 55-9-203 NMSA 1978, respec: 
Changes. — This section is modeled on Section 2-201 tively]. 
[55-2-201 NMSA 1978], with changes to reflect the differ- Definitional Cross References. — 


"Action". Section 1-201(1) [55-1-201 NMSA 1978]. 
"Agreed". Section 1-201(3) [55-1-201 NMSA 1978]. 
"Buying". Section 2A-103(1)(a) [55-2A-103 NMSA 1978]. 
"Goods". Section 2A-103(1)(h) [55-2A-103 NMSA 1978]. 


ences between a lease contract and a contract for the sale 
of goods. In particular, subsection (1)(b) adds a require- 
ment that the writing "describe the goods leased and the 
lease term", borrowing that concept, with revisions, from 


the provisions of Section 9-203(1)(a) [55-9-203 NMSA "Lease". Section 2A-103(1)() [55-2A-103 NMSA 1978]. 
1978]. Subsection (2), relying on the statutory analogue in Lease contract". Section 2A-108(1)(/) | [55-24-1038 
Section 9-110 [55-9-110 NMSA 1978], sets forth the mini- NMSA 1978]. 


" " 2. 
mum criterion for satisfying that requirement. ‘Lessee’. Section 2A-108(1)(n) [55-2A-103 NMSA 1978]. 
Purposes. — The changes in this section conform the Lessor", Section 2A-103(1)(p) [55-2A-103 NMSA 1978]. 


provisions of Section 2-201 [55-2-201 NMSA 1978] to "Notice". Section 1-201(25) [55-1-201 NMSA 1978]. 
custom and usage in lease transactions. Section 2-201(2) Party -Section 1-201(29) [55-1-201 NMSA 1978]. 
[55-2-201 NMSA 1978], stating a special rule between "Sale". Section 2-106(1) [55-2-106 NMSA 1978]. 
merchants, was not included in this section as the num- Signed". Section 1-201(39) [55-1-201 NMSA 1978]. 


ber of such transactions involving leases, as opposed to "Term". Section 1-201(42) [55-1-201 NMSA 1978]. 
sales, was thought te be modest. Subsection (4) creates Writing". Section 1-201(46) [55-1-201 NMSA 1978]. 


no exception for transactions where payment has been ANNOTATIONS 

made and accepted. This represents a departure from 

the analogue, Section 2-201(3)(c) [55-2-201 NMSA 1978]. Effective dates. — Laws 1992, ch. 114, § 238 made 
The rationale for the departure is grounded in the dis- Laws 1992, ch. 114, § 17 effective July 1, 1992. 


tinction between sales and leases. Unlike a buyer in a 
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55-2A-202 UNIFORM COMMERCIAL CODE 55-2A-204 


55-2A-202. Final written expression; parol or extrinsic evidence. 


Terms with respect to which the confirmatory memoranda of the parties agree or which are 
otherwise set forth in a writing intended by the parties as a final expression of their agree- 
ment with respect to such terms as are included therein may not be contradicted by evidence 
of any prior agreement or of a contemporaneous oral agreement, but may be explained or sup- 
plemented: 

(a) by course of dealing or usage of trade or by course ‘of <efot ll tt and 

(b). by evidence of consistent additional terms unless the court finds the writing to have been 
intended also as a complete and exclusive statement of the terms of the agreement. 


History: 1978 Comp., § 55-2A-202, enacted by Laws "Course of dealing". Section 1-205 [55-1-205 NMSA 
1992, ch. 114, § 18. 1978]. 
"Party". Section 1-201(29) [55-1-201 NMSA 1978]. 
OFFICIAL COMMENTS | "Term". Section 1-201(42) [55-1-201 NMSA 1978], 
UCC Official:Comments © by ALI & the NCCUSL, Re- » pyre! of trade". Section 1-205 [55-1-205 NMSA 
it [ssi the PEB the UCC. All... : , 
Ee Hs RECEP ft be ME "Writing". Section 1-201(46) [551-201 NMSA ‘1978]. 
Uniform Statutory Source. — Section 2-202 [55-2-202 ANNOTATIO 
NMSA 1978]. ee 
Definitional Cross References. — Effective dates. — Laws 1992, ch. 114, § 238 made 


"Agreement". Section 1-201(3) [55-1-201 NMSA 1978]. ' Laws 1992, ch. 114, § 18 effective July 1, 1992. 


55-2A-203. Seals inoperative. 


The affixing of a seal to a writing evidencing a lease contract or an offer to enter into a lease 
contract does not render the writing a sealed instrument and the law with respect to sealed instru- 
ments does not apply to the lease contract or offer. 


History: 1978 Comp., § 55-2A-203, enacted by Laws Changes. — Revised to reflect leasing practices and ter- 

1992, ch. 114, § 19. minology. 
Definitional Cross References. — 
OFFICIAL COMMENTS "Lease contract". Section 2A-103(1)(1) [55-2A-103 

UCC Official Comments © by ALI & the NCCUSL. Re- NMSA 1978], 
produced with permission of the PEB for the UCC, All Writing". Section 1-201(46) [55-1-201 NMSA 1978]. 
rights reserved, . ANNOTATIONS 

Uniform Statutory Source, — Section 2- 203 [55-2-203 
NMSA 1978]. a Effective dates. — Laws 1992, ch. 114, § 238 made 


Laws 1992, ch. 114, § 19 effective July 1, 1992. 


55-2A-204. Formation in general. 


(1) A lease contract may be made in any manner sufficient to show agreement, including con- 
duct by both parties which recognizes the existence of a lease contract. | 

(2) An agreement sufficient to constitute a lease contract may be found although the moment 
of its making is undetermined. 

(3) Although one or more terms‘are left open, a lease contract does not fail for indefiniteness 
if the parties have intended to make a lease contract and there i is a reasonably certain basis for 
giving an Speroa ete remedy. 


History: 1978 Comp., § 55-2A-204, enacted by Laws Definitional Cross References. — 


1992, ch. 114, § 20. "Agreement". Section 1-201(3) [55-1-201 NMSA 1978]. 
"Lh t". Secti 2A-103(1 55-2A-103 
OFFICIAL COMMENTS ‘ ane siamo ection 2/ 103(1)Z)  [ A 

UCC Official Comments © by ALI & the NCCUSL. Re- ee ee eee 
produced with permission of the PEB for the UCC. All Remedy . Section 1-201(34) [55-1-201 NMSA 1978}. 
rights reserved. Term", Section 1-201(42) [55-1-201 NMSA 1978]. 

Uniform Statutory Source. — Section 2- 204 [55-2-204 ANN 
NMSA 1978]. RTATIONS 

Changes. — Revised to reflect leasing practices and ter- Effective dates. — Laws 1992, ch. 114, § 238 made 
minology. Laws 1992, ch. 114, § 20 effective July 1, 1992. 
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55-2A-205. Firm offers. 


An offer by a merchant to lease goods to or from another person in a signed writing that by its 
terms gives assurance it will be held open is not revocable, for lack of consideration, during the 
time stated or, if no time is stated, for a reasonable time, but in no event may the period of irrevo- 
cability exceed three months. Any such term of assurance on a form supplied by the offeree must 


be separately signed by the offeror. 


History: 1978 Comp., § 55-2A-205, enacted by Laws 
1992, ch. 114, § 21. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL.. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

Uniform Statutory Source. — Section 2-205 [55-2-205 
NMSA 1978]. 

Changes. — Revised to reflect leasing practices and ter- 
minology. 

Definitional Cross Refarentes: — 

"Goods", Section 2A-103(1)(h) [55-2A-103 NMSA 1978]. 


"Lease", 
1978]. 
"Merchant". Section 2-104(1) [55-2-104 NMSA 1978]. 
"Person". Section 1-201(80) [55-1-201 NMSA 1978]. 
"Reasonable time", Section 1-204(1) and (2) [55-1-204 
NMSA 1978]. 
"Signed". Section 1-201(39) [55-1-201 NMSA 1978]. 
"Term". Section 1-201(42) [55-1-201 NMSA 1978]. 
"Writing". Section 1-201(46) [55-1-201 NMSA 1978]. 


ANNOTATIONS 


Effective dates. — Laws 1992, ch. 114, § 238 made 
Laws 1992, ch. 114, § 21 effective July 1, 1992. 


Section 2A-103(1)G) [55-2A-103 NMSA 


55-2A-206. Offer and acceptance in formation of lease contract. 


(1) Unless otherwise unambiguously indicated by the language or circumstances, an offer to 
make a lease contract must be construed as inviting acceptance in any manner and by any me- 


dium reasonable in the circumstances, 


(2) Ifthe beginning of a requested performance is a reasonable mode of acceptance, an offeror 
who is not notified of acceptance within a reasonable time may treat the offer as having lapsed 


before acceptance. 


History: 1978 Comp., § 55-2A-206, enacted by Laws 
1992, ch. 114, § 22. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

Uniform Statutory Source. — Section 2-206(1)(a) and 
(2) [55-2-206 NMSA 1978]. 

Changes. — Revised to reflect leasing practices and ter- 
minology. 


55-2A-207. Repealed. 


Repeals. — Laws 2005, ch. 144, § 113 repealed 55-2A- 
207 NMSA 1978, as enacted by Laws 1992, ch, 114, § 23, 
relating to course of performance or practical construction, 


Definitional Cross References. — 

"Lease contract". Section 2A-103(1)d) [55-2A-103 
NMSA 1978]. 

"Notifies". Section 1-201(26) [55-1-201 NMSA 1978]. 

"Reasonable time". Section 1- 204(1) and (2) iehee 1-204 
NMSA 1978]. 


ANNOTATIONS 


Effective dates. — Laws 1992, ch. 114, § 238 made 
Laws 1992, ch. 114, § 22 effective July 1, 1992. 


effective January 1, 2006. For provisions of former section, 


see the 2004 NMSA 1978 on NMOneSource.com. 


55-2A-208. Modification, rescission and waiver. 


(1) An agreement modifying a lease contract needs no consideration‘ to be binding. 


(2) Assigned lease agreement that excludes modification or rescission except by a signed writ- 
ing may not be otherwise modified or rescinded, but, except as between merchants, such a require- 
ment on a form supplied by a merchant must be separately signed by the other party. 

(3) Although an attempt at modification or rescission does not.satisfy the requirements of Sub- 
section (2), it may operate as a waiver. 

(4) A party who has made a waiver affecting an executory portion of a dake contract may re- 
tract the waiver by reasonable notification received by the other party that strict performance will 
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be required of any term waived, unless the retraction would be unjust in view of a material change 
of ee in reliance on the male: 


History: 1978 Comp., § 55-2A-208, enacted is Laws frauds) since in some cases that’ might be worse than no 

1992, ch. 114, § 24. . 4 enforcement at all. Resolution of the issue is left to the 
courts based on the facts of each case. | 
OFFICIAL COMMENTS Cross References. — Sections 2-201 and 2-209 [55-2-201 
UCC Official Comments © by ALI & the NCCUSL. Re- ane Bee th OE ie , 
j ssi B the UCC. All aT 

arte a Pe ee Te "Agreement". Section 1-201(3) [55-1-201 NMSA 1978]. 

Uniform Statutory Source. — Section 2-209 [55-2-209 Between ' merchants". Section 2-104(3) _ [55-2-104 
NMSA 1978]. NMSA 1978): 


Changes. — Revised to reflect leasing practices and ter- "Lease agreement", Section 2A-103(1)(k) [55-2A-103 


i opens ites y pagis NMSA 1978]. 
ents een RPPOKIRIBED EH ROCIO 8) "Lease contract". Section’ 2A-103(1)(1) [55-2A-103 
Purposes. — Section 2-209(3) [55-2-209 NMSA.1978] NMSA 1978].) 
provides that "the requirements of the statute of frauds \Merchant". Section 2-104(1) [55-2-104 NMSA 1978]. 
section of this Article (Section 2-201) [55-2-201 NMSA "Notification". Section 1-201(26) [55-1-201 NMSA'1978). 
1978] must be satisfied if the contract as modified is Party". Section 1-201(29) [55-1-201 NMSA 1978}. 


"Signed". Section 1-201(39) [55-1-201 NMSA 1978]. 
"Term". Section 1-201(42) [55-1-201 NMSA 1978]. 
"Writing". Section 1-201(46) [55-1-201 NMSA 1978]. 


within its provisions." This provision was not incorporated 
as it is unfair to allow an oral modification to make the 
entire lease contract unenforceable, e.g., if the modifica- 


tion takes it a few dollars over the dollar limit. At the ANNOTATIONS 
same time, the problem could not be solved by providing 
that the lease contract would still be enforceable in its Effective dates. — Laws 1992, ch. 114, § 238 made 


pre-modification state (if it'then satisfied the statute of Laws 1992, ch. 114, § 24 effective July 1, 1992. 


55-2A-209. Lessee under finance lease as beneficiary of supply contract. 


(1) The benefit of a supplier's promises to the lessor under the supply contract and of all war- 
ranties, whether express or implied, including those of any third party provided in connection with 
or as part of the supply contract, extends to the lessee to the extent of the lessee's leasehold inter- 
est under a finance lease related to the supply contract, but is subject to the terms of the warranty 
and of the supply contract and all defenses or claims arising therefrom. 

(2) The extension of the benefit of a supplier's promises and of warranties to the lessee (Sec- 
tion 55-2A-209(1) NMSA 1978) does not: (i) modify the rights and obligations of the parties to the 
supply contract, whether arising therefrom or otherwise, or (ii) impose any duty or liability under 
the supply contract on the lessee. 

(3) Any modification or rescission of the poh contract by the supplier and the lessor is effec- 
tive between the supplier and the lessee unless, before the modification or rescission, the supplier 
has received notice that the lessee has entered into a finance lease related to the supply contract. 
If the modification or rescission is effective between the supplier and the lessee, the lessor is 
deemed to have assumed, in addition to the obligations of the lessor to the lessee under the lease 
contract, promises of the supplier to the lessor and warranties that were so modified or rescinded 
as they existed and were available to the lessee before modification or rescission. 

(4) In addition to the extension of the benefit of the supplier's promises and of warranties to 
the lessee under Subsection (1), the lessee retains all rights that the lessee may have against the 
supplier which arise from an agreement between the lessee and the supplier or under other law. 


History: 1978 Comp., § 55-2A-209, enacted by Laws 1, The function performed by the lessor in a finance lease 
1992, ch, 114, § 25. is extremely limited. Section 2A-103(1)(g) [55-2A-103 NMSA 
1978]. The lessee looks to the supplier of the goods for war- 


OFFICIAL COMMENTS ranties and the like or, in some cases as to warranties, to the 

UCC Official Comments © by ALI & the NCCUSL. Re- manufacturer if a warranty made by that person is passed 
produced with permission of the PEB for the UCC. All on. That expectation is reflected in subsection (1), which is 
rights reserved, self-executing. As a matter of policy, the operation of this pro- 
Uniform Statutory Source.— None. ~ vision may not be excluded, modified or limited; however, an 
Changes. — This section is modeled’on Section 9-318 exclusion, modification, or limitation of any term of the sup- 
[55-9-318 NMSA 1978], the Restatement (Second) of Con- _ Ply contract or warranty, including any with respect to rights, 
tracts §§ 302-315 (1981), and leasing practices. See Ear- . and remedies, and any defense or claim such as a statute 
man Oil Co. v. Burroughs Corp., 625 F.2d 1291, 1296-97 of limitations, effective against the lessor as the acquiring 
(5th Cir, 1980). party under the supply contract, is also effective against the 
Purposes. — lessee as the beneficiary designated under this provision. 
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For example, the supplier is not precluded from excluding or a modification or rescission of the supply contract by the 
modifying an express or implied warranty under a supply parties. Subsection (3) provides that a modification or re- 
contract, Sections 2-312(2) and 2-316, or Section 2A-214 [55- scission is not effective between the supplier and the lessee 
2-312 and 55-316 or 55-2A-214 NMSA 1978, respectively]. if, before the modification or rescission occurs, the supplier 
Further, the supplier is not precluded from-limiting the received notice that the lessee has entered into the finance 
rights and remedies’of the lessor and from liquidating dam- lease; On the other hand, if the modification or rescission is 
ages. Sections 2-718 [55-2-718 NMSA 1978] and 2-719 [55- effective, then to the extent of the modification or rescission 


2-719 NMSA 1978] or Sections 2A-503 [55-2A-508 NMSA of the benefit or warranty, the lessor by statutory dictate 
1978] and 2A-504 |[55-2A-504 NMSA 1978]. If the supply assumes an obligation to provide to the lessee that which 


contract excludes or modifies warranties, limits remedies, the lessee would otherwise lose. For example, assume a re- 
or liquidates damages with respect to the lessor, such provi- duction in an express warranty from four years to one year. 
sions are enforceable against the lessee as beneficiary. Thus, No prejudice to the lessee may occur if*the goods perform 
only selective discrimination against the beneficiaries des- as agreed. If, however, there is a breach of the express war- 
ignated under this section is precluded, i.e., exclusion of the ranty after one year and before four years pass, the lessor 
supplier's. liability to'the lessee, with respect to warranties is liable, A remedy. for any prejudice to the lessee because 
made to the lessor. This section does not affect the develop- of the bifurcation of the lessee's recourse resulting from the 
ment of other law with respect to products liability. action of the supplier and the lessor is left to resolution by 

2. Enforcement of this benefit is by action. Sec- the courts based on the facts of each case. 
tions 2A-103(4) and 1-106(2) [55-2A-103 and 55-1-106 6. Subsection (4)makes it clear that the rights granted 
NMSA 1978, respectively]. to the lessee by this section do not displace any rights the 

3. The benefit extended by these provisions is not with- lessee otherwise may have against the supplier. 
out a price, as this Article also provides in the case of a Cross References. — Sections 2A-103(1)(g), 2A-407 and 
finance lease that is not a consumer lease that the lessee's 9-818 [55-2A-108, 55-2A-407 and 55-9-318 NMSA 1978, 
promises to the lessor under the lease contract become ir- respectively]. 
revocable and independent upon the lessee's acceptance of Definitional Cross References. — 
the goods, Section 2A-407 [55-2A-407 NMSA 1978]. "Action". Section 1-201(1) [55-1-201 NMSA 1978]. 

4, Subsection (2)-limits the effect of subsection (1) on "Finance lease’. Section 2A-103(1)(g) [55-2A-103 NMSA 
the supplier and the lessor by preserving, notwithstand- 1978]. 
ing the transfer of the benefits of the supply contract to "Leasehold interest". Section 2A-103(1)(m) [55-2A-103 
the lessee, all of the supplier's and the lessor's rights and NMSA 1978]. 
obligations with respect to each other and others; it fur- "Lessee". Section 2A-103(1)(n) [55-2A-1038 NMSA 1978]. 
ther absolves the lessee of any duties with respect.to the "Lessor". Section 2A-103(1)(p) [55-2A-108 NMSA 1978]. 
supply contract that might have been inferred from the "Notice". Section 1-201(25) [55-1-201 NMSA 1978]. 
extension of the benefits thereof. "Party". Section 1-201(29) [55-1-201 NMSA 1978]. 

5. Subsections (2) and (3) also deal with dimes issues "Rights", Section 1-201(86) [55-1-201 NMSA 1978]. 
related to modification or rescission of the supply contract. "Supplier". Section 2A-103(1)(x) [55-2A-108 NMSA 1978]. 
Subsection (2) states a rule that determines the impact of _ "Supply contract". Section 2A-108(1)(y) [55-2A-103 
the statutory extension of benefit contained in subsection NMSA 1978]. 

(1) upon the relationship of the parties to the supply con- "Term", Section 1-201(42) [55-1-201 NMSA 1978]. 

tract and, in a limited respect, upon the lessee. This statu- 

tory extension of benefit, like that contained in Sections 2A- ANNOTATIONS 

216 [55-2A-216 NMSA 1978] and 2-318 [55-2- 318 NMSA Effective dates. — Laws 1992, ch. 114, § 238 made 
1978], is not a modification of the supply contract by the Laws 1992, ch. 114, § 25 effective July 1,1992, 


parties. Thus, subsection (3) states the rules that apply to 


55-2A-210. Express warranties. 


(1) Express warranties by the lessor are created as follows: 

(a) any affirmation of fact or promise made by the lessor to the lessee which relates to the 
goods and becomes part of the basis of the bargain creates an express warranty that the goods will 
conform to the affirmation or promise; , 

(b) any description of the goods which is made part of the basis of the bargain creates an 
express warranty that the goods will conform to the description; and 

(c) any sample or model that is made part of the basis of the bargain creates an express 
warranty that the whole of the goods will conform to the sample or model. 

(2) Itis not necessary to the creation of an express warranty that the lessor use formal words, 
such as "warrant" or "guarantee", or that the lessor have a specific intention to make a warranty, 
but an affirmation merely of the value of the goods or a statement purporting to be merely the les- 
sor's opinion or commendation of the goods does not create a warranty. 


History: 1978 Comp,, § 55-2A-210, enacted by Laws Uniform Statutory Source, — Section 2-313 [55-2-313 
1992, ch. 114, § 26. NMSA 1978], 

OFFICIAL COMMENTS Es cine — Revised to reflect leasing practices and ter- 

UCC Official C by ALI CO ty Purposes. — All of the express and implied warranties 

Ps eee Neate a, es ae Te oe of the Article on Sales (Article 2) are included in this Ar- 


rights reserved. ticle, revised to reflect the differences between a sale of 
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goods and a lease of goods. Sections 2A-210 through 2A- Definitional Cross References. — 

216 [55-2A-210 to 55-2A-216 NMSA 1978]. The lease of "Conforming". Section 2A-103(1)(d) [55-2A-103 NMSA 
goods is sufficiently similar to the sale of goods to justify 1978]. 

this decision. Hawkland, The Impact of the Uniform Com- "Goods". Section 2A-103(1)(h) [55-2A-108 NMSA 1978]. 
mercial Code on Equipment Leasing, 1972 Ill.L.F. 446, "Lessee". Section 2A-108(1)(n) [55-2A-108 NMSA 1978]. 
459-60. Many state and federal courts have reached the "Lessor". Section 2A-1038(1)(p) [55-2A-108 NMSA 1978]. 


same conclusion. "Value". Section 1-201(44) [55-1-201 NMSA 1978], 
Value of the goods,.as used in subsection (2), includes . : 
rental value. ANNOTATIONS: 


Cross References, — Article 2, esp. Section 2-313. [55- Eff 4iVe Gates, 22 TE 1992, ch. 114, § 238 m d 
2-313 NMSA 1978], and Sections 2A-210 through 2A-216 uaetes ne “14, § 26 effective July 1, eeae aie 


[55-2A-210 to 55-2A-216 NMSA 1978]. 


55-2A-211. Warranties against interference and against infringement; 
lessee's obligation against infringement.. 


(1) There is in a lease contract a warranty that for the lease term no person holds a claim to or 
interest in the goods that arose from an act or omission of the lessor, other than a claim by way of 
infringement or the like, which will interfere with the lessee's enjoyment of its leasehold interest. 

(2). Except in a finance lease there is in a lease contract by a lessor who is a merchant regularly 
dealing in goods of the kind a warranty that the goods are delivered free of the rightful claim of 
any person by way of infringement or the like. 

(3) A lessee who furnishes specifications to a lessor or a supplier shall hold the lessor and the 
supplier harmless against any claim by way of infringement or the like that arises out of compli- 
ance with the specifications. 


History: 1978 comp § 55-2A-211, enacted by Laws term. Subsection (2), like other similar provisions in later 
1992, ch. 114, § 27. sections, excludes the finance lessor from extending this 
warranty; with few exceptions (Sections 2A-210 and 2A- 
OFFICIAL COMMENTS 211(1) [55-2A-210 and 55-2A-211 NMSA 1978)), the lessee 
UCC Official Comments © by ALI & the NCCUSL. Re- under a finance lease is to look to the supplier for warran- 
produced with permission of the PEB for the UCC. All ties and the like or, in some cases as to warranties, to the 
rights reserved. manufacturer if a warranty made by that person is passed 
Unif Starutcris ~ Section 2-312 155-2-312 on, Subsections (2) and (3) are derived from Section 2- 
NMGAC197S 19001 | CE GIENDDIIAA A. 312(3) [55-2-312 NMSA 1978]. These subsections, as well 
Changes. — This section is modeled on the provisions as the ba Ser ere i Fae ones applicable 
of Section 2-312 [55-2-312 NMSA 1978], with modifi- eee Lemna (ATOLG TLE Hit GOA AGT ee deed 
cations to reflect the limited interest transferred by a Sections 2A-103(4) and 1-103 [55-2A-103 and 55-1-103 
lease contract and the total interest transferred by a NMSA 1978, respectively]. _ 
sale. Section 2-312(2) [55-2-812 NMSA 1978], which is Cross References. — Sections 2-312, 2-812(1), 2-312(2), 
omitted here, is incorporated in Section 2A-214 [55-2A- 2-312 official comment 1, 24-210, 2A-211(1) and 2A-214 
214 NMSA 1978]. The warranty of quiet possession was [55-2-312, 65-2A-210, 55-2A-211 ‘and 55-2A-214 NMSA 
abolished with respect to sales of goods. Section 2-312 1978, respectively]. 
[55-2-312 NMSA 1978] official comment 1. Section 2A- Definitional Cross References. — 
211(1) [55-2A-211 NMSA 1978] reinstates the warranty ‘Delivery’. Section 1-201(14) [55-1-201 NMSA 1978) 
of quiet possession with respect to leases, Inherent in Tt begs lease". Section 2A-103(1)(g) [55-2A-103 NMSA 
the nature of the limited interest transferred by the A OE ; 
lease - the right to possession and use of the goods - is "Goods", Section 2A-103(1)(h) [55-24-103 NMSA 1978}. 
the need of the lessee for protection greater than that "Lease". Section 2A-103(1)Q) [55-2A-103 NMSA 1978). 
afforded to the buyer. Since the scope of the protection Lease contract". Section 2A-103(1)(/) [55-2A-103 
is limited to claims or interests that arose from acts or NMSA 1978]. ‘ 
omissions of the lessor, the lessor will be in position to Sectae ae interest". Section 2A-103(1)(m) [55-24-1038 
evaluate the potential cost, certainly a far better po- x Pane 
sition than that enjoyed by the lessee. Further, to the "Lessee". Section 2A-103(1)(n) [55-2A-103 NMSA 1978]. 
extent the market will allow, the lessor can attempt to "Lessor Section 2A-103(1)(p) [55-24-1038 NMSA 1978). 
pass on the anticipated additional cost to the lessee in "Merchant - Section 2-104(1) [55-2-104 NMSA 1978]. 
the guise of higher rent. "Person Section 1-201(30) [55-1-201 NMSA 1978], 
Purposes, — General language was chosen for subsec- Supplier". Section 2A-103(1)(x) [55-2A-103 NMSA 
tion (1) that expresses the essence of the lessee's expec- 1978], 
tation: with an exception for infringement and the like, ANNOTATIONS 
no person holding a claim or interest that arose from an 
act or omission of the lessor will be able to interfere with Effective dates. — Laws 1992, ch. 114, § 238 made 
the lessee's use and enjoyment of the goods for the lease Laws 1992, ch. 114, § 27 effective July 1, 1992. 
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LEASES 


55-2A-214 


55-2A-212. Implied warranty of merchantability. 


(1) Except in a finance lease, a warranty that the goods will be merchantable is implied in a 
lease contract if the lessor is a merchant with respect to goods of that kind. 
(2) Goods to be merchantable must be at least such as: | 
(a) pass without objection in the trade under the description in the lease agreement; 
(b) in the case of fungible goods, are of fair average quality within the description; 
(c) are fit for the ordinary purposes for which goods of that type are used; 
(d) run, within the variation permitted by the lease agreement, of even kind, quality and 
quantity within each unit and among all units involved; 
(e) are adequately contained, packaged and labeled as the lease agreement may require; and 
(f) conform to any promises or affirmations of fact made on the container or label. 
(3) Other implied warranties may arise from course of dealing or usage of trade. 


History: 1978 Comp,., § 55-2A-212, enacted by Laws 
1992, ch, 114, § 28. . 


OFFICIAL. COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. . — 

Uniform Statutory Source: — Section 2-314 [55-2-314 
NMSA 1978]. 

Changes: — Revised to reflect leasing practices and ter- 
minology. E.g., Glenn Dick Equip. Co. v. Galey Constr, Inc., 
97 Idaho 216, 225, 541 P.2d 1184, 1193 (1975) (implied 
warranty of merchantability (Article 2) extends to lease 
transactions). Vn ee . 

Definitional Cross References: — 

"Conforming". Section 2A-103(1)(d) [55-2A-1083 NMSA 
1978]. © 


"Course of dealing".. Section 1-205. [55-1-205 NMSA 
1978]. 

"Finance lease". Section 2A-103(1)(g) [55-2A-103 NMSA 
1978]. 

"Fungible". Section 1-201(17) [55-1-201 NMSA 1978], 

"Goods". Section 2A-103(1)(h) [55-2A-103 NMSA 1978]. 

"Lease Agreement". Section 2A-103(1)(k) [55-2A-103 
NMSA 1978]. 

"Lease contract". Section 2A-108(1)(72) [55-2A-103 
NMSA 1978]. 

"Lessor", Section 2A-103(1)(p) [55-2A-103 NMSA 1978]. 

"Merchant". Section 2-104(1) [55-2-104 NMSA 1978]. 

"Usage of trade". Section 1-205 [55-1-205 NMSA 1978], 


ANNOTATIONS 


Effective dates. — Laws 1992, ch. 114, § 238 made 
Laws 1992, ch. 114; § 28 effective July 1, 1992. 


55-2A-213. Implied warranty of fitness for particular purpose. 


Except in a finance lease, if the lessor at the time the lease contract is made has reason to know 
of any particular purpose for which the goods are required and that the lessee is relying on the les- 
sor's skill or judgment to select or furnish suitable goods, there is in the lease contract an implied 
warranty that the goods will be fit for that purpose. 


History: 1978 Comp., § 55-2A-218, enacted by Laws 
1992, ch. 114, § 29, 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB ‘for the UCC. All 
rights reserved, 

Uniform Statutory Source: — Section 2-315 [55-2-315 
NMSA 1978], 

Changes: — Revised to reflect leasing practices and 
terminology. E.g., All-States Leasing Co, v. Bass, 96 Idaho 
873, 879, 588 P.2d 1177, 1183 (1975) (implied warranty of 
fitness for a particular purpose (Article 2) extends to lease 
transactions). ‘ 


Definitional Cross References: — 

"Finance lease". Section 2A-103(1)(g) [55-2A-103 NMSA 
1978]. 

"Goods". Section 2A-103(1)(h) [55-2A-103 NMSA 1978]. 

"Knows". Section 1-201(25) [55-1-201 NMSA 1978]. 

"Lease contract". Section 2A-108(1)(/) [55-2A-103 
NMSA 1978]. 

"Lessee", Section 2A-103(1)(n) [55-2A-103 NMSA 1978]. 

"Lessor". Section 2A-103(1)(p) [55-2A-103 NMSA 1978], 


ANNOTATIONS 


Effective dates. — Laws 1992, ch. 114, § 238 made 
Laws 1992, ch. 114, § 29 effective July 1, 1992. 


55-2A-214. Exclusion or modification of warranties. 


(1). Words or conduct relevant to the creation of an express warranty and words or conduct 
tending to negate or limit a warranty must be construed wherever reasonable as consistent with 
each other; but, subject to the provisions of Section 55-2A-202 NMSA 1978 on parol or extrinsic 
evidence, negation or limitation is inoperative to the extent that the construction is unreasonable. 
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(2) Subject to Subsection (3), to exclude or modify the implied warranty of merchantability or 
any part of it the language must mention "merchantability", be by a writing and be conspicuous. 
Subject to Subsection (3), to exclude or modify any implied warranty of fitness the exclusion must 
be by a writing and be conspicuous. Language to exclude ’all implied warranties of fitness is suffi- 
cient if it is in writing, is conspicuous and states, for example, "There 1 is no warranty that the goods 
will be fit for a particular purpose". 

(3) Notwithstanding Subsection (2), but subject to Subsection (4): © 

(a) unless the circumstances indicated otherwise, all implied warranties are excluded by 
expressions like "as is", or "with all faults", or by other language that in common understanding 
calls the lessee's attention to the exclusion of warranties Sa oak plain sien there’ is no implied 
warranty, if in writing and conspicuous; , 

(b) if the lessee before entering into the lease contract ide aswitiaen the goods or the 
sample or model as fully as desired or has refused to examine the goods, there is no implied war- 
ranty with regard to defects that an examination ought in the circumstances to have revealed; and 

(c) an implied warranty may also be excluded or modified by course of dealing, course of 
performance or usage of trade. 

(4) To exclude or modify a warranty against interference or against infringement (Section 55- 
2A-211 NMSA 1978) or any part of it, the language must be specific, be by a writing and be con- 
spicuous, unless the circumstances, including course of performance, course of dealing or usage of 
trade, give the lessee reason to know that the goods are being leased. subject.to a claim or interest 
of any person. 


‘History: 1978 Comp., § 55-2A-214, enacted by awa promote a better nderpbenHing of the effect of the dis- 
1992, ch. 114, § 30. claimer. 
Purposes: — These changes were made to reflect leas- 
OFFICIAL COMMENTS ing practices. E.g., FMC Finance Corp, v..Murphree, 632 
UCC Official Comments © by ALI & the NCCUSL» Re- F.2d 418, 418 (5th Cir.1980) (disclaimer of implied war- 
produced with permission of the PEB for the UCC. All ranty under lease transactions must be conspicuous and 
rights reserved. in writing). The omission of the provisions of Section 2- 
Uniform Statutory Source: — Sections 2-316 [55-2-316 316(4) [55-2-316 NMSA 1978] was not substantive. Sec- 
NMSA 1978] and 9-312(2) [55-2-312 NMSA 1978]. tions 2A-503 [55- 2A- -503 NMSA me! and 2A- 504 [55- 2A- 
Changes: — Subsection (2) requires that a disclaimer © Te, eee Keres 2, Pass Sane 9-312(2) 
of the warranty of merchantability be conspicuous and OGRE ae oeeeene sd da shal greropay 
in'writing as is the case for a disclaimer of the warranty [55-2-312 NMSA 1978] and 2-316 [55-2-316 NMSA 1978], 
of fitness; this.is contrary to the rule stated in Section 2- and Sections 24-503 [55-2A-503 NMSA 1978] and 2A-504 
316(2) [55-2-316 NMSA 1978] with respect to the dis- [55-2A-504 NMSA 1978]. 
claimer of the warranty of merchantability. This section Definitional Cross References: — 
also provides that to exclude or modify the implied war- “ Hi gee co Section —1-201(10) 65 1-201, NMSA 
ranty of merchantability, fitness or against interference or fests mete . 
infringement the language must be in writing and con- sopek eat of dealing". Section 1-205 [55-1- 205 NMSA 
spicuous. There are, however, exceptions to the rule. E.g., fs 
course of dealing, course of performance, or usage of trade "Fault". ‘ . Section 2A-103(1)() [55-2A-103 NMSA 1978], 
may exclude or modify an implied warranty. Section 2A- "Goods". Section 2-103(1)(h) [55-2A-103 NMSA 1978]. 
214(3)(c) [55-2A-214 NMSA 1978]. The analogue of Sec- "Knows". Section 1-201(25) [55-1-201 NMSA 1978]. 
tion 2-312(2) [55-2-312 NMSA 1978] has been moved to "Lease". Section 2A-103(1)() [55-24-1038 NMSA 1978]. 
Subsection (4) of this section for a more unified treatment Hees rears Section 2A-103(1)(1) [55-24-1038 
of disclaimers; there is no policy with respect to leases i ~ 
of goods that would justify continuing certain distinc- "Lessee". Section 2A-108(1)}(n) [55-2A-103 NMSA 1978). 
tions found in the Article on Sales (Article 2) regarding ‘Person". Section 1-201(80) [55-1-201 NMSA 1978]. | 
the treatment of the ‘disclaimer of various warranties. ‘Usage of trade", Section 1-205 [55-1-205 NMSA 1978. 
Compare Sections 2-312(2) [55-2-312 NMSA 1978] and »>"Writing". Section 1-201(46) [55-1-201 NMSA 1978]. 
2-316(2) [55-2-316 NMSA 1978]. Finally, the example of ANN 
a disclaimer of the implied warranty of fitness stated in — DEOMONS 
subsection (2) differs from the analogue stated in Sec- Effective dates. — Laws 1992, ch. 114, § 238 made 


tion 2-316(2) [55-2-316 NMSA 1978]; this example should Laws 1992, ch. 114, § 30 effective July 1, 1992. 


55-2A-215. Cumulation and conflict of warranties express or implied. 


Warranties, whether express or implied, must be construed as consistent with each other and as 
cumulative, but if that construction is unreasonable, the intention of the parties determines which 
warranty is dominant. In ascertaining that intention the following rules apply: 
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(a) exact or technical specifications displace an inconsistent sample or model or general lan- 
guage of description; 

(b) a sample from an existing bulk displaces inconsistent general language of description; 
and 

(c) express warranties displace inconsistent implied warranties other than an implied war- 
ranty of fitness for a particular purpose. 


History: 1978 Comp., § 55-2A-215, enacted by Laws Uniform Statutory Source: — Section 2-317 [55-2-317 
1992, ch. 114, § 31. NMSA 1978]. 
Definitional Cross Reference: — "Party". Section 1- 
OFFICIAL COMMENTS 201(29) [55-1-201 NMSA 1978]. 
UCC Official Comments © by ALI & the NCCUSL. Re- ANN 
produced with permission of the PEB for the UCC, All eget: 


rights reserved. Effective dates, — Laws 1992, ch. 114, § 238 made 
Laws 1992, ch. 114, § 31 effective July 1, 1992. 


55-2A-216. Third-party beneficiaries of express and implied warranties. 


A warranty to or for the benefit of a lessee under this article, whether express or implied, 
extends to any natural person who is in the family or household of the lessee or who is a guest 
in the lessee's home if it is reasonable to expect that such person may use; consume or be af- 
fected by the goods and who is injured in person by breach of the warranty. This section does 
not displace principles of law and equity that extend a warranty to or for the benefit of a lessee 
to other persons. The operation of this section may not be excluded, modified or limited, but an 
exclusion, modification or limitation of the warranty, including any with respect to rights and 
remedies, effective against the lessee is also effective against any beneficiary designated under 
this section. 


History: 1978 Comp., § 55-2A-216, enacted by Laws limits remedies for breach, or liquidates damages with re- 
1992, ch, 114, § 32. spect to the lessee, such provisions are enforceable against 
the beneficiaries designated under this section. However, 


OFFICIAL COMMENTS this last sentence forbids selective discrimination against 
UCC Official Comments © by ALI & the NCCUSL. Re- the beneficiaries designated under this section, i.e., exclu- 
produced with permission of the PEB for the UCC. All sion of the lessor's liability to the beneficiaries with re- 
rights reserved. spect to warranties made by the lessor to the lessee. 
Uniform Statutory Source: — Section 2-318 [55-2-318 Other law, including the Article on Sales (Article 2), 
NMSA 1978]. may apply in determining the extent to which a warranty 
Changes: — The provisions of Section 2-318 [55-2-318 to or for the benefit of the lessor extends to the lessee and 
NMSA 1978] have been included in this section, modified third parties, This is in part a function of whether the les- 


in two respects: first, to reflect leasing practice, including sor has bought or leased the goods. 


the special practices of the lessor under a finance lease; This Article does not purport to change the develop- 
second, to reflect and thus codify elements of the official ment of the relationship of the common law, with respect 
comment to Section 2-318 [55-2-318 NMSA 1978] with to products liability, including strict liability in tort (as re- 
respect to the effect of disclaimers and limitations of rem- stated in Restatement (Second) of Torts, § 402A (1965)), 
edies against third parties. to the provisions of this Act. Compare Cline v, Prowler In- 
Purposes: — Alternative A is based on the 1962 version dus. of Maryland, 418 A.2d 968 (Del.1980) and Hawkins 
of Section 2-318 and is least favorable to the injured per- Constr. Co, v. Matthews Co., 190 Neb. 546, 209 N.W.2d 643 
son as the doctrine of privity imposed by other law is ab- (1973) with Dippel v. Sciano, 37 Wis.2d 443, 155 N.W.2d 
rogated to only a limited extent. Alternatives B and C are 55 (1967). 4 : 
based on later additions to Section 2-318 [55-2-818 NMSA Cross References; — Article 2, esp. Section 2-318, and 
1978] and are more favorable to the injured person. In de- Sections 2A-214, 2A-503 and 24-504, 


termining which alternative to select, the state legislature Definitional Cross References: — 
should consider making its choice parallel to the choice Goods". Section 2A-103(1)(h) [55-2A-103 NMSA 1978}, 


i i i : 19. A "Lessee". Section 2A-103(1)(n) [55-2A-103 NMSA 1978]. 
BPH ie iaisheetea be eae aria’ Homes Tea aloes "Person", Section 1-201(30) (55-1-201 NMSA 1978]. 


The last sentence of each of Alternatives A, B and C does ‘Remedy’. Section 1-201(84) [55-1-201 NMSA 1978]. 
not preclude the lessor from excluding or modifying an ex- Rights". Section 1-201(36) [55-1-201 NMSA 1978}. 


press or implied warranty under a lease. Section 2A-214 ANNOTATIONS 

[55-2A-214 NMSA 1978]. Further, that sentence does not 

preclude the lessor from limiting the rights and remedies Effective dates. — Laws 1992, ch. 114, § 238 made 
of the lessee and from liquidating damages. Sections 2A- Laws 1992, ch, 114, § 32 effective July 1, 1992. 


503 [55-2A-508 NMSA 1978] and 2A-504 [55-2A-504 
NMSA 1978]. If the lease excludes or modifies warranties, 
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55-2A-217. Identification. 


Identification of goods as goods to which a lease contract refers may be made at any time and in 
any manner explicitly agreed to by the parties. In the absence of explicit agreement, identification 
occurs: 

(a) when the lease contract is made if the lease contract,is for a lease of goods that are existing 
and identified; 

(b) when the goods are shipped, marked or otherwise asec nee by the lessor as goods: to 
which the lease contract refers, if the lease contract is for a lease of goods that are not existing and 
identified; or 

(c) when the young are conceived, if the lease contract is for a lease of unborn young of animals. 


History: 1978 Comp., § 55-2A-217, enacted by Laws marked goods for delivery but has not distinguished be- 
1992, ch. 114, § 83. tween those related to the lease contract and those re- 
lated to the sales contract. As in Section 2-501(1)(b) [55-2- 
OFFICIAL COMMENTS 501 NMSA 1978], this issue has been left to be resolved by 
UCC Official Comments © by ALI & the NCCUSL. Re- the courts, case by case. 
awe PE the UCC. All Cross References: — Sections 2-501 and 2A-218 {55- 2- 
Pre ee penpission, of thie BAB fon ie 501 and 55-2A-218 NMSA 1978, respectively]. 
S pleas 9. 501 55-2-50 ‘Definitional Cross Referenéés: — 
NEGIB TAL BLUSE 80, ommb ete | : "Agreement", Section 1-201(3) [55-1-201 NMSA 1978]. 
Changes; — This section, together with Section 2A-218 "Goods". Section 2A-103(1)(h) [55-24-103 NMSA 1978), 
[55-2A-218 NMSA 1978], is derived from the provisions Lease - Section 2A-108(1)Q) [55-2A-103 NMSA 1978]. 
of Section 2-501 [55-2-501 NMSA 1978], with changes to Nas taiciee aa, + “Section M2A“TOS(1I0)" [56-28-1085 


reflect lease terminology; however, this section omits as ir- 


relevant to leasing practice the treatment of special prop- "Lessor". Section 2A-103(1)(p) [55-2A-103 NMSA 1978]. 


"Party". Section 1-201(29) [55-1-201 NMSA 1978], 


erty. 
Purposes: — With respect to subsection (b) there is a ANNOTATIONS 
certain amount of ambiguity in the reference to when ~ 
goods are designated, e.g., when the lessor is both sell- Effective dates. — Laws 1992, ch. 114, § 238 made 
ing and leasing goods to the same lessee/buyer and has Laws 1992, ch. 114, § 33 effective July 1, 1992. 


55-2A-218. Insurance and proceeds. 


(1) A lessee obtains an insurable interest when existing goods are identified to the lease con- 
tract even though the goods identified are nonconforming and the lessee has an option to reject 
them. 

(2) Ifa lessee has an insurable interest only by reason of the lessor's identification of the goods, 
the lessor, until default or insolvency or notification to the lessee that identification is final, may 
substitute other goods for those identified. 

(3) Notwithstanding a lessee's insurable interest under Subsections (1) and (2), the lessor re- 
tains an insurable interest until an option to buy has been etna by the lessee and risk of loss 
has passed to the lessee, 

(4) Nothing in this section impairs any insurable interest recognized under any other statute 
or rule of law. 

(5) The parties by agreement may determine that one or more parties have an obligation to 
obtain and pay for insurance covering the goods and by agreement may determine the beneficiary 
of the proceeds of the insurance. 


History: 1978 Comp., § 55-2A-218, enacted by Laws Purposes: — Subsection (2) states a rule allowing sub- 
1992, ch, 114, § 34. stitution of goods by the lessor under certain circum- 
stances, until default or insolvency of the lessor, or until 


OFFICIAL COMMENTS notification to the lessee that identification is final. Sub- 

UCC Official Comments © by ALI & the NCCUSL. Re- section (3) states a rule regarding the lessor's insurable 
produced with permission of the PEB for the UCC. All interest that, by virtue of the difference between a sale 
rights reserved. and a lease, necessarily is different from the rule stated 
Uniform Statutory Source: — Section 2-501. [55-2-501 in Section 2-501(2) [55-2-501 NMSA 1978] regarding the 
NMSA 1978]. seller's insurable interest. For this purpose the option to 
Changes: — This section, together with Section 2A-217 buy shall be deemed to have been exercised by the les- 
[55-2A-217 NMSA 1978], is derived from the provisions of see when the resulting sale is closed, not when the les- 
Section 2-501 [55-2-501 NMSA 1978], with changes and see gives notice to the lessor. Further, Subsection (5) 
additions to reflect leasing practices and terminology. is new and reflects the common practice of shifting the 
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responsibility and cost ‘of insuring the goods between the 
parties to the lease transaction, 

Cross References: — Sections 2-501, 2-501(2) and 2A- 
217 [55-2-501 and 55-2A-217 NMSA 1978, respectively]. 

Definitional Cross References: — 

"Agreement", Section 1-102(3) [55-1-102 NMSA 1978]. 

- "Buying". Section 2A-108(1)(a) [55-2A-103 NMSA 1978]. 

"Conforming". Section 2A-108(1)(d) [55-2A-103 NMSA 
1978]. 

"Goods". Section 2A- 103(1)(h) [55- 2A-103 NMSA 1978]. 

"Insolvent". Section 1-201(23) [55-1-201 NMSA 1978]. 


55-2A-219.. Risk of loss. 


LEASES 


§5-2A-220 


"Lease contract".' Section 2A-1038(1)(1) [55-2A-103 


“NMSA 1978]. 


"Lessee". Section 2A-103(1)(n) [55-2A-103 NMSA 1978], 
"Lessor". Section 2A-103(1)(p) [55-2A-103 NMSA ‘1978]. 
"Notification". Section 1-201(26) [55-1-201 NMSA 1978]. 
"Party". Section 1-201(29) [55-1-201 NMSA 1978]. 


. ANNOTATIONS 


Effective dates. — Laws 1992, ch. 114; § 288 made 
Laws 1992, ch. 114, § 34 effective July 1, 1992. 


(1) Except in the case of a finance lease, risk of loss is retained by the lessor and does not pass 
to the lessee. In the case of a finance lease, risk of loss passes to the lessee. 

(2) Subject to the provisions of this article on the effect of default on risk of loss (Section 55-2A- 
220 NMSA 1978), if risk of loss is to pass to the lessee and the time of passage is not stated, the 


following rules apply: 


(a) if the lease contract requires or authorizes the goods to be shipped by carrier: 
(i) and it-does not require delivery at a particular destination, the risk of loss passes 
to the lessee when the goods are duly delivered to the carrier; but 
(ii) if it does require delivery at a particular destination and the goods are there duly 
tendered while in the possession of the carrier, the risk of loss passes to the lessee when the ened 
are there duly so tendered as to enable the lessee to take delivery; 
(b) if the goods are held by a bailee to be delivered without being moved, the risk of loss 
passes to the lessee on acknowledgment by the bailee of the lessee's right to possession of the 


goods; and 


(c) in any case not within Paragraph (a) or (b), the risk of loss passes to the lessee on the 
lessee's receipt of the goods if the lessor, or, in the case of a finance lease, the supplier, is a mer- 
chant; otherwise the risk passes to the lessee on tender of delivery. 


History: 1978 Comp., § 55-2A-219, enacted by Laws 
1902; ch. 114, § 35. 


OFFICIAL COMMENTS 


UCC Official Comments. © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

Uniform Statutory Source: — Section 2-509(1) through 
(3) [55-2-509 NMSA 1978]. 

Changes: — Subsection (1) is new. The introduction to 
subsection (2) is new, but subparagraph (a) incorporates 
the provisions of Section 2-509(1) [55-2-509 NMSA 1978]; 
subparagraph (b) incorporates the provisions of Section 2- 
509(2) [55-2-509 NMSA 1978] only in part, reflecting cur- 
rent practice in lease transactions. 

Purposes: — Subsection (1) states rules related to re- 
tention or passage of risk of loss consistent with current 
practice in lease transactions. The provisions of Subsec- 
tion (4) of Section 2-509 [55-2-509 NMSA 1978] are not 
incorporated as they are not necessary. This section does 
not deal with responsibility for loss caused by the wrong- 
ful act of either the lesser or the lessee. 


Cross References: — Sergttinne 2-509(1), 2- 509(2) and 2- 
509(4) [55-2-509 NMSA 1978]. 

Definitional:'Cross References: — 

"Delivery". Section 1-201(14) [55-1-201 NMSA 1978]. 

"Finance lease”. Section 2A-103(1)(g) [55-2A-103 NMSA 
1978], 

"Goods", Section 2A-103(1)th) [55-2A-108 NMSA 1978]. 

"Lease contract". Section 2A-103(1)(/) . [55-2A-103 
NMSA 1978]. 

"Lessee". Section 2A-103(1)(n) [55-2A-103 NMSA 1978]. 

"Lessor". Section 2A-103(1)(p) [55-2A-103 NMSA 1978]. 

"Merchant". Section 2-104(1) [55-2-104 NMSA 1978]. 

"Receipt", Section 2-103(1)(c) [55-2-103 NMSA 1978]. 

"Rights". Section 1-201(36) [55-1-201 NMSA 1978]. 

"Supplier", Section 2A-103(1)(x) [55-2A-103° NMSA 
1978]. © 


ANNOTATIONS 


Effective dates. — Laws 1992, ch. 114, § 238 made 
Laws 1992, ch. 114, § 35-effective July 1, 1992. 


55-2A-220. Effect of default on risk of loss. 


(1) Where risk of loss is to pass to the lessee and the time of passage is not stated: . 
(a) ifa tender or delivery of goods so fails to conform to the lease contract as to give aright 
of rejection, the risk of their loss remains with the lessor, or, in the case of a finance lease, the sup- 


plier, until cure or acceptance; and 
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(b) if the lessee rightfully revokes acceptance, he, to the extent of any deficiency in his ef- 
fective insurance coverage, may treat the risk of loss as having remained with the lessor from the 
beginning. : 

(2) Whether or not risk of loss is to pass to the lessee, if the lessee as to conforming goods already 
identified to a lease contract repudiates or is otherwise in default under the lease contract, the lessor, 
or, in the case of a finance lease, the supplier, to the extent of any deficiency in his effective insurance 
coverage may treat the risk of loss as resting on the lessee for a commercially reasonable time. 


History: 1978 Comp., § 55-2A-220, enacted by Laws "Conforming". Section 2A-103(1)(d) [55-2A-103 NMSA 
1992, ch. 114, § 36. 1978]. 
"Delivery". Section 1-201(14) [55-1-201 NMSA 1978]. 
OFFICIAL COMMENTS "Finance lease", Section 2A-103(1)(g) [55-2A-103 NMSA 
UCC Official Comments © by ALI & the NCCUSL. Re- 1S) ee. 
produced with permission of the PEB for the UCC. All Goods". Section 2A-103(1)(h) [55-2A-103 NMSA 1978). 


rights reserved. "Lease contract", Section 2A-103(1)() [55-2A-103 


i -510. [55-2-510 NMSA 1978]. 
aT cer haeeedie ore Becton "Lessee". Section 2A-103(1)(n) [55-2A-103 NMSA 1978]. 
Changes: — ‘Revised to reflect leasing practices and "Lessor". Section 2A- 103(1)(p) [55-2A-103 NMSA 1978}. 
terminology. The rule in Section (1)(b) does not allow the aaa tare time", Section 1-204(1) and (2) [55-1-204 
lessee under a finance lease to treat the risk of loss as yoy Loh, | 
having remained with the supplier from the beginning. "Rights - Section 1-201(36) [55-1-201 NMSA 1978]. 
This is appropriate given the limited circumstances under Supplier". Section. 2A-1038(1)(x) [55-2A-103 NMSA 


which the lessee under a finance lease is allowed to re- 1978], 

voke acceptance. Section 2A-517 and Section 2A-516 [55- ANNOTATIONS 

2A-517 and 55-2A-516 NMSA 1978, respectively] official 

comment. Effective dates. — Laws 1992, ch. 114, § 238 made 


Definitional Cross References: — Laws 1992, ch, 114, § 86 effective July 1, 1992. 


55-2A-221. Casualty to identified goods. 


If a lease contract requires goods identified when the lease contract is made, and the goods suf- 
fer casualty without fault of the lessee, the lessor or the supplier before delivery, or the goods suf- 
fer casualty before risk of loss passes to the lessee pursuant to the lease agreement or Section 55- 
2A-219 NMSA 1978, then: 

(a) ifthe loss is total, the lease contract is avoided; and 

(b) if the loss is partial or the goods have so deteriorated as to no longer conform to the lease 
contract, the lessee may nevertheless demand inspection and at his option either treat the lease 
contract as avoided or, except in a finance lease that is not a consumer lease, accept the goods with 
due allowance from the rent payable for the balance of the lease term for the deterioration or the 
deficiency in quantity but without further right against the lessor. 


History: 1978 Comp., § 55-2A-221, enacted by Laws "Consumer lease". Section 2A-103(1)(e) [55-2A-103 
1992, ch. 114, § 37. NMSA 1978]. 
"Delivery". Section 1-201(14) [55-1-201 NMSA 1978]. 
OFFICIAL COMMENTS "Fault", Section 2A-103(1)(f) [55-24-1038 NMSA 1978]. 
UCC Official Comments © by ALI & the NCCUSL. Re- creep lease". Section 2A-103(1)(g) [55-2A-103 NMSA 
duced with permission of the PEB for the UCC. All 19781, 
SL hinrieeciat (a Jaks inkl ig lg? "Goods", Section 2A-103(1)(h) [55-2A-103 NMSA 1978]. 
Uniform Statutory Source: Section 2-613 [55-2-613 “Lease . Section 2A- 103(1)G) [55-2A-103 NMSA 1978]. 
NMSA 1978]. eaaiegee notte . Section 2A-103(1)(k) [55-2A-103 
Ch : Revised to reflect leasi ti termi- ; 
nblkepint 1P)s Comipy bch ahead ® enacted god termi "Lease contract". Section 2A-103(1)() [55-2A-103 
Purpose: — Due to the vagaries of determining the NMSA 1978}. ; 
amount of due allowance (Section 2-613(b)) [55-2-613 iLessee". Section 2A-103(1)(n) [55-2A-103 NMSA 1978]. 
NMSA 1978], no attempt was made in subsection (b) to ‘Lessor’. Section 2A-103(1)(p) [55-2A-103 NMSA 1978]. 
treat a problem unique to lease contracts and installment ‘Rights Section 1-201(36) [55-1-201 NMSA 1978]. 
sales contracts: determining how to recapture the allow- Supplier". Section 2A-103(1)(x) [55-2A-103 NMSA 
ance, e.g., application to the first or last rent payments or 1978]. 
allocation, pro rata, to all rent payments. AD bd ANN 
Cross References: — Section 2-613 [55-2-618 NMSA eS 
1978]. Effective dates. — Laws 1992, ch. 114, § 238 made 
Definitional Cross References: — Laws 1992, ch. 114, § 37 effective July 1, 1992. 
"Conforming". Section 2A-103(1)(d) [55-2A-103 NMSA 
1978}. 
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PART 3 
EFFECT OF LEASE CONTRACT — 


-§5-2A-301. Enforceability of lease‘contract: 


Except as otherwise provided in this article, a lease contract is effective and enforceable accord- 
ing to its terms between the parties, against purchasers of the goods, and against creditors of the 


parties. 


History: 1978 Comp., § 55-2A-301, enacted by Laws 
1992, ch. 114, § 38. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

Uniform Statutory Source: — Section 9-201 [55-9-201 
NMSA 1978]. 

Changes: — The first sentence of Section 9-201 [55-9- 
201 NMSA 1978] was incorporated, modified to reflect 
leasing terminology. The second sentence of Section 9-201 
[55-9-201 NMSA 1978] was eliminated as not relevant to 
leasing practices. 

Purposes: — 

1. This section establishes a general rule regarding 
the validity and enforceability of a lease contract. The 
lease contract is effective and enforceable between the 
parties and against third parties, Exceptions to this gen- 
eral rule arise where there is a specific rule to the con- 
trary in this Article. Enforceability is, thus, dependent 
upon the lease contract meeting the requirements of the 
Statute of Frauds provisions of Section 2A-201 [55-2A-201 
NMSA 1978]. Enforceability is also a function of the lease 
contract conforming to the principles of construction and 
interpretation contained in the Article on General Pro- 
visions (Article 1). Section 2A-103(4) [55-2A-103 NMSA 
1978]: 

2. The effectiveness or enforceability of the lease con- 
tract is not dependent upon the lease contract or any fi- 
nancing statement or the like being filed or recorded; how- 
ever, the priority of the interest of a lessor of fixtures with 
respect to the interests of certain third parties in such 
fixtures is subject to the provisions of the Article on Se- 
cured Transactions (Article 9). Section 2A-309 [55-2A-309 
NMSA 1978]. Prior to the adoption of this Article filing 
or recording was not required with respect to leases, only 
leases intended as security. The definition of security in- 
terest, as amended concurrently with the adoption of this 
Article, more clearly delineates leases and leases intended 
as security and thus signals the need to file. Section 1- 
201(37) [55-1-201 NMSA 1978]. Those lessors who are 
concerned about whether the transaction creates a lease 
or a security interest will continue to file a protective fi- 
nancing statement. Section 9-408 [55-9-408 NMSA 1978]. 
Coogan, Leasing and the Uniform Commercial Code, in 
Equipment Leasing-Leveraged Leasing 681, 744-46 (2d ed. 
1980). ‘ 

3. Hypothetical: — 

(a) In construing this section it is important to recog- 
nize its relationship to other sections in this Article. This 
is best demonstrated by reference to a hypothetical. As- 
sume that on February 1 A, a manufacturer of combines 
and other farm equipment, leased a fleet of six combines 
to B, a corporation engaged in the business of farming, 
for a 12 month term. Under the lease agreement between 
A and B, A agreed to defer B's payment of the first two 
months' rent to April 1. On March 1 B recognized that it 
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would need only four combines and thus subleased two 
combines to.C for an 11 month term. . 

(b) This hypothetical raises a number of issues that 
are answered by the sections contained in this part. Since 
lease is defined to include sublease (Section 2A-103(1)(j) 
and (w)) [55-2A-103 NMSA 1978], this section provides 
that the prime lease between'A and B and the sublease 
between B and C are enforceable in accordance with their 
terms, except as otherwise provided in this Article; that 
exception, in this case, is one of considerable scope. 

(ec) The separation of ownership, which is in A, and 
possession, which is in B with respect to four combines 
and which is in C with respect to two combines, is not rele- 
vant. Section 2A-302 [55-2A-302 NMSA 1978]. A's interest 
in the six combines cannot be challenged simply because 
A parted with possession to B, who in turn parted with 
possession of some of the combines to C. Yet it is impor- 
tant to note that by the terms of Section 2A-302 [55-2A- 
302 NMSA 1978] this conclusion is subject to change if 
otherwise provided in this Article. 

(d) B's entering the sublease with C raises an issue 
that is treated by this part. In a dispute over the leased 
combines A may challenge B's right to sublease. The rule 
is permissive as to transfers of interests under a lease 
contract, including subleases. Section 2A-303(2) [55-2A- 
303 NMSA 1978]. However, the rule has two significant 
qualifications. If the prime lease contract between A and 
B prohibits B from subleasing the combines, or makes 
such a sublease an event of default, Section 2A-303(2) 
[55-2A-303 NMSA 1978] applies; thus, while B's inter- 
est under the prime lease may not be transferred under 
the sublease to C, A may have a remedy pursuant to Sec- 
tion 2A-303(5) [55-2A-3083 NMSA 1978]. Absent a pro- 
hibition or default provision in the prime lease contract 
A might be able to argue that the sublease to C materi- 
ally increases A's risk; thus, while B's interest under the 
prime lease may be transferred under the sublease to C, 
A may have a remedy pursuant to Section 2A-303(5) [55- 
2A-303 NMSA 1978]. Section 2A-303(5)(b)(ii) [55-2A-303 
NMSA 1978]. 

(e) Resolution of this issue is also a function of the 
section dealing with the sublease of goods by a prime les- 


‘see (Section 2A-305) [55-2A-305 NMSA 1978]. Subsection 


(1) of Section 2A-305 [55-2A-305 NMSA 1978], which is 
subject to the rules of Section 2A-303 [55-2A-303 NMSA 
1978] stated above, provides that C takes subject to the 
interest of A under the prime lease between A and B. 
However, there are two exceptions. First, if B is a mer- 
chant (Sections 2A-103(3) and 2-104(1)) [55-2A-103 and 
55-2-104 NMSA 1978, respectively] dealing in goods of 
that kind and C is a sublessee in the ordinary course of 
business (Sections 2A-103(1)(o) and 2A-103(1)(m)) [55-2A- 
103 NMSA 1978], C takes free of the prime lease between 
A and B. Second, if B has rejected the six combines un- 
der the prime lease with A, and B disposes of the goods 
by sublease to C, C takes free of the prime lease if C can 
establish good faith. Section 2A-511(4) [55-2A-511 NMSA 
1978]. 
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(f) Ifthe facts of this hypothetical are expanded and’ ~ 


we assume that the prime lease obligated B to maintain 


the combines, an additional issue may be presented. Prior 


to entering the sublease, B, in satisfaction of its mainte- 
nance covenant, brought the two combines that it desired 
to sublease to a local independent dealer of A's. The dealer 
did the requested work for B. C inspected the combines 
on the dealer's lot after the work was completed. C signed 
the sublease with B two days later. C, however, was pre- 


vented from taking delivery of the two combines as B re- 


fused to pay the dealer's invoice for the repairs. The dealer 
furnished the repair service to B in the ordinary course of 
the dealer's business. If under applicable law the dealer 
has a lien on repaired goods in the dealer's possession, the 
dealer's lien will take priority over B's and’C's interests, 
and also should take priority over A's interest, depending 
upon the terms of the lease contract and the applicable 
law. Section 2A-306 [55-2A-306 NMSA 1978]. 

(g) Now assume that C is in financial straits and one 
of C's creditors obtains a judgment against C. If the credi- 
tor levies on C's subleasehold interest in the two com- 
bines, who will prevail? Unless the levying creditor also 
holds a lien covered by Section 2A-306 [55-2A-306 NMSA 
1978], discussed above, the judgment creditor will take its 
interest subject to B's rights under the sublease and A's 
rights under the prime lease. Section 2A-307(1).[55-2A- 
307 NMSA 1978]. The hypothetical becomes more compli- 
cated if we assume that B is in financial straits and B's 
creditor holds the judgment. Here the judgment creditor 
takes subject to the sublease unless the lien attached to 
the two combines before the sublease contract became en- 
forceable. Section 2A-307(2)(a) [55-2A-307 NMSA 1978]. 
However, B's judgment creditor cannot prime A's inter- 
est in the goods because, with respect to A, the judgment 
creditor is-a creditor of B in its capacity as lessee under 
the prime lease between A and B. Thus, here the judgment 
creditor's interest is subject to the lease between A and B, 
Section 2A-307(1) [55-2A-807 NMSA 1978}. 

(h) Finally, assume that on April 1 B is unable to pay A 
the deferred rent then due under the prime lease, but that 
C.is current in its payments under the sublease from B, 
What effect will B's default under the prime lease between 
A and B have on C's rights under the sublease between B 
and C? Section 2A-801 [65-2A-301 NMSA 1978] provides 
that a lease contract is effective against the creditors of 
either party. Since a lease contract includes.a sublease con- 
tract (Section 2A-103(1)(/)) [55-2A-103 NMSA. 1978], the 
sublease contract between B and C arguably could be en- 
forceable against A, a prime lessor who has extended unse- 
cured credit to B the prime lessee/sublessor, if the sublease 
contract meets the requirements of Section 2A-201 [55-2A- 
201 NMSA 1978], However, the rule stated in Section 2A- 
301 [55-2A-301 NMSA 1978] is subject to other provisions 
in this Article. Under Section 2A-305 [55-2A-8305 NMSA 
1978], C, as sublessee, would take subject to the prime 
lease contract in most cases. Thus, B's default under the 
prime lease will in most cases lead to A's recovery of the 
goods from C. Section 2A-523 [55-2A-523 NMSA 1978]. A 
and. C could provide otherwise by agreement. Section 2A- 
311 [55-2A-311 NMSA 1978]. C's recourse will be to assert 
a claim for damages against B. Sections 2A-211(1) and 2A- 
508 [55-2A-211 and 55-2A-508 NMSA 1978, respectively]. 
_ 4, Relationship Between Sections: — 

(a) As:the analysis of the hypothetical demonstrates, 
Part 3 of the Article focuses on issues that relate to the en- 
forceability of the lease contract (Sections 2A-301, 2A-302 
and 2A-303) [55-2A-301, 55-2A-302 and 55-2A-303 NMSA 
1978, respectively] and to the priority of various claims to 
the goods subject to the lease contract (Sections 2A-304, 
2A-305, 2A-306, 2A-307, 2A-308, 2A-309, 2A-310, and 2A- 
311) [55-2A-304 to 55-2A-311 NMSA 1978, respectively]. 

(b) This section states a general rule of enforceability, 
which is subject to specific rules to the contrary stated 
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elsewhere in the Article. Section 2A-302 [55-2A-302 
NMSA 1978] negates any notion that the separation of 


» title and possession is fraudulent as a rule of law. Finally, 


Section 2A-303 [55-2A-303 NMSA 1978] states rules with 
respect to the transfer of the lessor's interest (as well as 
the residual interest in the goods) or the lessee's interest 
under the lease contract. Qualifications are imposed as a 
function of various issues, including whether the transfer 
is the creation or enforcement of a security interest or one 
that is material to the other party to the lease contract. 
In addition, a system of rules is created to deal with the 
rights and duties among assignor, assignee and the other 
party to the lease contract, 

(c) Sections 2A-304 and 2A-305 [55-2A-304 and 55-2A- 
305 NMSA 1978, respectively] are twins that deal with 
good faith transferees of goods subject to the lease con- 
tract. Section 2A-304 [55-2A-304 NMSA 1978] creates a 
set of rules with respect to transfers by the lessor of goods 
subject to a lease contract; the transferee considered is a 
subsequent lessee of the goods, The priority dispute coy- 
ered here is between the subsequent lessee and the origi- 
nal lessee of the goods (or persons claiming through the 
original lessee). Section 2A-305 [55-2A-805 NMSA 1978] 
creates a set of rules with respect to transfers by the les- 
see of goods subject to a lease contract; the transferees 
considered are buyers of the goods or sublessees of the 
goods, The priority dispute covered here is,between the 
transferee and the lessor of the goods (or persons claiming 
through the lessor). 

(d) Section 2A-306 [55-2A-306 NMSA 1978] creates a 
rule with respect to priority disputes between holders of 
liens for services or materials furnished with respect to 
goods subject to a lease contract and the lessor or the les- 
see under that contract, Section 2A-307 [55-2A-307 NMSA 
1978] creates a rule with respect to priority disputes be- 
tween the lessee and creditors of the lessor and priority 
disputes between the lessor and creditors of the lessee. 

(e) Section, 2A-308 [55-2A-308 NMSA 1978] creates a 
series of rules relating to allegedly fraudulent transfers 
and preferences. The most significant rule is that set forth 
in subsection (3) which validates sale-leaseback trans- 
actions if the buyer-lessor can establish that he or she 
bought for value and in good faith. 

(f) Sections 2A-309 and 2A-310 [55-2A-309 and 55-2A- 
310 NMSA 1978, respectively] create a series of rules with 
respect to priority disputes. between various third parties 
and a lessor of fixtures or accessions, respectively, with re- 
spect thereto. 

(g), Finally, Section 2A-311 [55-2A-811 NMSA 1978] al- 
lows parties to alter the statutory priorities by agreement. 

Cross References: — Article 1, especially Section 1- 
201(87), and Sections 2-104(1), 2A-103(1)@), 2A-103(1)(2), 
2A-1038())(m),, 2A-103(1)(0) and 2A-103(1)(w), 2A-103(3), 
2A-103(4), 2A-201, 2A-301 through 2A-303, 2A-303(2), 
2A-303(5), 2A-304 through 2A-307, 2A-307(1), 2A-307(2) 
(a), 2A-308 through 2A-811, 2A-508, 2A-511(4), 2A-523, 
Article 9, especially Sections 9-201 and 9-408 [55-1-201, 
55-2-104, 55-2A-103, 55-2A-201, 55-2A-301 to 55-2A-311, 
55-2A-508, 55-2A- 511, 55- 2A-523, 55-9-201 and 55-9-408 
NMSA 1978, respectively], 

Definitional Cross References: — 

"Creditor". Section 1-201(12) [55-1-201 NMSA 1978], | 

"Goods". Section 2A-103(1)(h) [55-2A-103 NMSA 1978]. 

"Lease contract". Section 2A-103(1)(Z) .[55-2A-103 
NMSA 1978]. 

"Party". Section 1-201(29) [55-1-201 NMSA 1978]. 

"Purchaser". Section 1-201(83) [55-1-201 NMSA 1978]. 

"Term". Section 1-201(42) [55-1-201 NMSA 1978]. 


ANNOTATIONS 


Effective dates. — Laws 1992, ch. 114, § 288 made 
Laws 1992, ch. 114,'§ 38 effective July 1, 1992. 
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55-2A-302. Title to and possession of goods. 


Except as otherwise provided in this article, each provision of this article applies whether the 
lessor or a third party has title to the goods, and whether the lessor, the lessee or a third party has 
possession of the goods, notwithstanding any statute or rule of law that ponsearien or the absence 


of possession is fraudulent. 


Binion 1978 Cosi,  § 55- 2A-302, eidoted by Laws 
1992, ch, 114, § 39. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL, Re- 
produced with permission of the PEB forthe UCC. All 
rights reserved. 

Uniform Statutory Source: = Section 9-202 [55-9-202 
NMSA 1978]. 

Changes: — Section 9-202 [55-9-202 NMSA 1978] was 
modified to reflect leasing terminology and to clarify the 
law of leases with respect to fraudulent conveyances or 
transfers. 

Purposes; — The separation of ownership and pos- 
session of goods between the lessor and the lessee (or a 
third party) has created problems under certain fraudu- 
lent conveyance statutes. See, eg. In re Ludlum Enters, 
510 F.2d 996 (5th Cir, 1975); Suburbia Fed. Sav, & Loan 


Ass'n v. Bel-Air Conditioning Co., 385 So.2d 1151 (Fla. 
Dist.Ct.App.1980). This section provides, among other 
things, that separation of ownership and possession per 
se does not affect'the enforceability of the lease contract. 
Sections 2A-301 and 2A-308 [55-2A-301 and 55-2A-308 
NMSA 1978, respectively]. 

Cross References: — Sections 2A-301, 2A-308 and 9-202 
[55-2A-301, 55-2A-308 and 55-9-202 NMSA 1978, respec- 
tively]. 

Definitional Cross References: — 

"Goods". Section 2A-103(1)(h) [55-2A-103 NMSA 1978]. 


"Lessee". Section 2A-103(1)(n) [55-2A-103. NMSA 
1978], 
"Lessor", Section 2A-103(1)(p) [55-2A-103 NMSA 1978]. 


ANNOTATIONS 


Effective dates. — Laws'1992, ch. 114, § 238 made 
Laws 1992, ch. 114, § 38 effective July 1, 1992. 


55-2A-303. Alienability of party's interest under lease contract 
or of lessor's residual interest in goods; delegation of 
performance; transfer of rights. 


(1) As used in this section, "creation of a security interest" includes the sale of a lease contract 
that is subject to Chapter 55, Article 9 NMSA 1978 by reason of Paragraph (3) of Subsection (a) of 
Section 55-9-109 NMSA 1978. 

(2) Except as provided in Subsection (3) of this section and Section 55- 9. 407 NMSA 1978, a 
provision in a lease agreement which (i) prohibits the voluntary or involuntary transfer, including 
a transfer by sale, sublease, creation or enforcement of a security interest, or attachment, levy or 
other judicial process, of an interest of a party under the lease contract or of the lessor's residual 
interest in the goods, or (ii) makes such a transfer an event of default, gives rise to the rights and 
remedies provided in Subsection (4) of this section, but a transfer that is prohibited or is an event 
of default under the lease agreement is otherwise effective. 

(3) A provision in a lease agreement which (i) prohibits a transfer of a right to damages for 
default with respect to the whole lease contract or of a right to payment arising out of the trans- 
feror's due performance of the transferor's entire obligation, or (ii) makes such a transfer an event 
of default, is not enforceable, and such a transfer is not a transfer that materially impairs the pros- 
pect of obtaining return performance by, materially changes the duty of, or materially increases 
the burden or risk imposed on, the other party to the lease contract within the purview of Subsec- 
tion (4) of this section. 

(4) Subject to Subsection (3) of this section and Section 55-9-407 NMSA 1978: 

(a) if a transfer is made which is made an event of default under a lease agreement, the 
party to the lease contract not making the transfer, unless that party waives the default or other- 
wise agrees, has the rights and remedies described in Subsection (2) of Section 55-2A-501 NMSA 
1978; and 
(b) if Paragraph (a) of this subsection is not applicable and if a transfer is made that (i) 
is prohibited under a lease agreement, or (ii) materially impairs the prospect of obtaining return 
performance by, materially changes the duty of or materially increases the burden or risk imposed 
on the other party to the lease contract, unless the party not making the transfer agrees at any 
time to the transfer in the lease contract or otherwise, then, except as limited by contract, (i) the 
transferor is liable to the party not making the transfer for damages caused by the transfer to the 
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extent that the damages could not reasonably be prevented by the party not making the transfer, 
and (ii) a court having jurisdiction may grant other appropriate relief, te etter cancellation of the 
lease contract or an injunction against the transfer. 

(5) A transfer of "the lease" or of "all my rights under the lease", or a transfer in similar gen- 
eral terms, is a transfer of rights; and, unless the language or the dirciiesnviiess' as in a transfer 
for security, indicate the contrary, the transfer is a delegation of duties by the transferor to the 
transferee. Acceptance by the transferee constitutes a promise by the transferee to perform those 
duties. The promise is enforceable by either the transferor or the other party to the lease contract. 

(6). Unless otherwise agreed by the lessor and the lessee, a delegation of performance does 
not relieve the transferor.as against the other party ne any duty to perform or of any liability for 
default. 

(7) In aconsumer lease, to prohibit the transfer of an fAterent of a party under the lease con- 
tract or to make a transfer an event of default, the language must be specific, by a writing and 
conspicuous. 


History: 1978 Comp., § 55-2A-303, enacted by lays sales of lease contracts subject to Article 9 (Sections 9- 


1992, ch. 114, § 40; 2001, ch. 139, § 134. 102(1)(b) and 9-104(f)) [55-9-102 and 55-9-104 NMSA 
OFFICIAL COMMENTS 1978, respectively], or makes it an event of default is gen- 


erally not enforceable, reflecting the policy of Section 9- 


UCC Official Comments © by ALI & the NCCUSL. Re- 318(4) [55-9-318 NMSA 1978]. However, that policy gives 


uscat hs * ad the PEB the UCC. All way to the doctrine stated in Section 2-210(2) [55-2-210 
pt i A Rah permpinoion: of the forathe NMSA 1978], which gives one party to a contract the right 


Uniform Statutory Source: — Secnonk 9. 210 and 9-311 to protect itself against an actual delegation (but not just 
[55-2-210 and 55-9-311 NMSA 1978, respectively]. a provision under which delegation might later occur) of 
Changes: — The provisions of Sections 2-210 and 9-311 a material performance by the other party. Accordingly, 
[55-2-210 and 55-9-311 NMSA 1978, respectively] were such a provision in a lease agreement.is enforceable when 


the transfer delegates a material performance, Generally, 
as expressly provided in subsection (6), a transfer for se- 
harmonize the principles of the respective provisions, i.e., curity is not a delegation of duties. However, inasmuch as 
limitations on delegation of performance on the one hand the creation of a security interest includes the sale of a 
and alienability of rights on the other, In addition, unlike lease contract, if there are then unperformed duties on 
Section 2-210 [55-2-210 NMSA 1978] which deals only the part of the lessor/seller, there could be a delegation 
with voluntary transfers, this section deals with involun- of duties in the ‘sale, and, if such a delegation actually 
tary as well as voluntary transfers. Moreover, the princi- takes place and is of a material performance, a provision 
ple of Section 9-318(4) [55-9-318 NMSA 1978] denying ef- in a lease agreement prohibiting it or making it an event 
fectiveness to contractual terms prohibiting assignments of default would be enforceable, giving nigg to the rights 
of receivables due and to become due also is implemented, and remedies stated in Subsection (5), The statute does 


incorporated in this section, with substantial modifica- 
tions to reflect leasing terminology and practice and to 


Purposes: — not define "material," The parties may set standards to 

1. Subsection (2) states a rule, consistent with Sec- determine its meaning. The term is intended to exclude 
tion 9-311 [55-9-311 NMSA 1978], that voluntary and delegations of matters such as accounting to a profes- 
involuntary transfers of an interest of a party under the sional accountant and the performance of, as opposed to 
lease contract or of the lessor's residual interest, includ- the responsibility for, maintenance duties to a person in 
ing by way of the creation or enforcement of a security the maintenance service industry. 
interest, are effective, notwithstanding a provision in the 3. For similar reasons, the lessor is entitled to protect 
lease agreement prohibiting the transfer or making the its residual interest in the goods by prohibiting anyone 
transfer an event of default. Although the transfers are but the lessee from possessing or using them. Accord- 
effective, the provision in the lease agreement is never- ingly, under Subsection (8) if there is an actual transfer, 
theless enforceable, but only as provided in subsection. , . bY the lessee of its right of possession or use of the goods 
(5). Under subsection (5) the prejudiced party is limited in violation of a provision in the lease agreement, such a 
to the remedies on "default under the lease contract" in provision likewise is enforceable, giving rise to the rights 
this Article and, except as limited by this Article, as pro- and remedies stated in Subsection (5). A transfer of the 
vided in the lease agreement, if the transfer has been lessee's right of possession or use of the goods resulting 
made an event of default. Section 2A-501(2) [55-2A-501 from the enforcement of a security interest granted by the 
NMSA 1978]. Usually, there will be a specific provision lessee in its leasehold interest is a "transfer by the lessee" 
to this effect or a general provision making a breach of — ° under this subsection. _ 
a covenant an event of default. In, those cases where the 4. Finally, Subsection (3) protects against a claim that 
transfer is prohibited, but not made an event of default, the creation or enforcement of a security interest in the 
the prejudiced party may recover damages; or, if the dam- lessor's interest under the lease contract or in the residual 
age remedy would be ineffective adequately to protect interest is a transfer that materially impairs the prospect 
that party, the court can order cancellation of the lease of obtaining return performance by, materially changes 
contract or enjoin the transfer. This rule that such provi- the duty of, or materially increases the burden or risk im- 
sions generally are enforceable is subject to subsections posed on the lessee so as to give rise to the rights and 
(8) and (4), which make such provisions unenforceable in remedies stated in Subsection (5), unless the transfer in- 
certain instances. volves an actual delegation of a material performance of 

2. The first such instance is described in subsection the lessor. 
(3). A provision in a lease agreement which prohibits the 5. While it is not likely that a transfer by the lessor of 
creation or enforcement of @ security interest, including its right to payment under the lease contract would im- 


pair at a future time the ability of the lessee to obtain the 
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performance due the lessee under the lease contract from 
the lessor, if under the circumstances reasonable grounds 
for insecurity as'to receiving that performance arise, the 
lessee may employ. the provision of this Article for de- 
manding adequate assurance of due performance and has 
the remedy provided in that circumstance, Section 2A-401 
[55-2A-401 NMSA 1978]. 

6. Sections 9-206 and 9-318(1) through (3) [55-9-206 
and 55-9-318 NMSA 1978, respectively] also are relevant. 
Section 9-206 sanctions an agreement ‘by a lessee not 
to assert certain types of claims or defenses against! the 
lessor's assignee. Section 9-318(1) through (3) [55-9-318 
NMSA 1978] deal with, among other things, the other 
party's rights against the assignee where Section 9- 
206(1) [55-9-206 NMSA 1978] does not apply. Since the 
definition of contract under Section 1-201(11) [55-1-201 
NMSA 1978] includes a lease agreement, the definition 
of account debtor under Section 9-105(1)(a) [55-9-105 
NMSA 1978] includes a lessee of goods, As a result, Sec- 
tion 9-206 [55-9-206 NMSA 1978] applies to lease agree- 
ments, and there is no need to restate those sections in 
this Article. The reference to "defenses or claims aris- 
ing out of a sale" in Section 9-318(1) [55-9-318 NMSA 
1978] should be interpreted broadly to include defenses 
or claims arising out of a lease inasmuch as that section 
codifies the common law rule with respect to contracts, 
including lease contracts. 

7. Subsection (4) is based upon Section 2-210(2) and 
Section 9-318(4) [55-2-210 and 55-9-318 NMSA 1978]. 
It makes unenforceable a prohibition against transfers 
of certain rights to payment or a provision making the 
transfer an event of default. It also provides that such 
transfers do not materially impair the prospect of ob- 
taining return performance by, materially change the 


LEASES 


duty of, or materially increase the burden or risk im- | 


posed on, the other party to the lease contract so as to 
give rise to the rights and remedies stated in Subsection 
(5). Accordingly, a transfer of a right to payment can- 
not be prohibited or made an event of default, or be one 


that materially impairs performance, changes duties or 


increases risk, if the right is already due or will become 


due without further performance being required by:the, 


party to receive payment. Thus, a lessor can transfer 
the right to future payments under the lease contract, 
including by way of a grant of a security interest, and 
the transfer will not give rise to the rights and remedies 
stated in Subsection (5) if the lessor has no remaining 
performance under the lease contract, The mere fact 
that the lessor is obligated to allow the lessee to remain 
in possession and to use the goods as long as the lessee 


is not in default does not mean that there is "remain- 


ing performance" on the part of the lessor. Likewise, 
the fact’that the’ lessor has potential liability under a 


"non-operating" lease contract for breaches of warranty. 


does not mean that there is "remaining performance," 


In contrast, the lessor would have "remaining perfor- 


mance” under a lease contract requiring the lessor to 
regularly maintain and‘service the goods.or to provide 
"upgrades" of the equipment on a periodic basis in order 
to avoid obsolescence. The basic distinction is between a 
mere potential duty to respond which is not "remaining 
performance," and an affirmative duty to render stipu- 
lated. performance. Although the distinction, may be dif- 
ficult to draw in some cases, it is instructive to focus on 
the difference between "operating" and "non-operating" 
leases as generally understood in the marketplace. Even 
if there is "remaining performance" under a lease con- 
tract, a transfer for security of a right to payment that is 
made,an event of default or that.is in violation of a pro- 
hibition against transfer does not give rise to the rights 
and remedies, under, Subsection (5) if it. does not consti- 
tute an actual delegation of a material Ber ioenanes un- 
der Subsection (3). 
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8. The application of either the rule of Subsection (3) 
or the rule of subsection (4) to the grant by the lessor of 
a security interest in the lessor's right to future payment 
under the lease contract: may produce the same result. 
Both subsections generally protect security transfers by 
the lessor in particular because the creation by the les- 
sor of a security interest or the enforcement of that in- 
terest generally will not prejudice the lessee's rights if it 
does not result, in a delegation of the lessor's duties. To 
the contrary, the receipt of: loan proceeds or relief from 
the enforcement of an antecedent debt normally should 
enhance the lessor's ability to perform its duties under 
the lease contract. Nevertheless, there are circumstances 
where relief might be justified. For example, if ownership 
of the goods is transferred. pursuant to enforcement of a 
security interest to a party whose ownership would pre- 
vent the lessee from continuing to possess the goods, re- 
lief might be warranted. See 49 U.S.C. § 1401(a) and (b) 
which places limitations on the operation of aircraft in the 
United States based on the citizenship or corporate quali- 
fication of the registrant, 

9. . Relief on the ground of material prejudice when the 
lease agreement does not prohibit the transfer or make it an 
event of default should be afforded only in extreme circum- 
stances, considering the fact.that the party asserting mate- 
rial prejudice did not insist upon a provision in the lease 
agreement that would protect against such a transfer. 

10. Subsection (5) implements the rule of Subsection 
(2). Subsection (2) provides that, even though a transfer 
is effective, a provision in the lease agreement prohibit- 
ing it or making it an event of default may be enforceable 
as provided in Subsection (5). See Brummond v. First Na- 
tional Bank of Clovis, 656 P.2d 884, 35 U.C.C. Rep. Serv. 
(Callaghan) 1311 (N. Mex. 1983), stating the analogous 
rule for Section 9-311. If the transfer prohibited by the 
lease agreement is made an event of default, then, under 
Subsection 5(a), unless the default is waived or there is an 


agreement otherwise, the aggrieved party has the rights 


and remedies referred to in Section 2A-501(2) [55-2A- 
501 NMSA 1978], viz. those in this Article and, except as 
limited in the Article, those provided in the lease agree- 
ment. In the unlikely circumstance that the lease agree- 
ment prohibits the transfer without making a violation of 
the prohibition an event of default or, even if there is no 
prohibition against the transfer, and the transfer is one 
that materially impairs performance, changes duties, or 
increases risk (for example, a sublease or assignment to 
a party using the goods improperly or for an illegal pur- 
pose), then Subsection 5(b) is applicable. In that circum- 


‘stance, unless the party aggrieved by the transfer has 


otherwise agreed in the lease contract, such as by assent- 


‘ing to a particular transfer or to transfers in general, or 


agrees in some other manner, the aggrieved party has the 
right to recover damages from the transferor and. a court 
may, in appropriate circumstances, grant other relief, 
such as cancellation of the lease contract or an injunction 
against the transfer. 

11. Ifa transfer gives rise to the rights and remedies 
provided in Subsection (5), the transferee as an alterna- 
tive may propose, and the other party may accept, ad- 
equate cure or compensation for past defaults and ad- 
equate assurance of future due performance under the 
lease contract. Subsection (5) does not preclude any other 
relief that may be available to a party to the lease contract 
aggrieved by a transfer subject to an enforceable prohibi- 
tion, such as an action for interference with contractual 
relations, ~ 

12. Subsection (8) requires that a provision in a.con- 
sumer lease prohibiting a transfer, or making it an event 
of default, must be specific, written and conspicuous. See 
Section 1-201(10) [55-1-201 NMSA 1978]. This assists in 
protecting a consumer lessee against surprise assertions 
of default. 
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13. Subsection (6) is taken almost verbatim from the "Conspicuous", Section 1-201(10) [55-1-201 NMSA 
provisions of Section 2-210(4) [55-2-210 NMSA 1978]. The 1978]. ; 
subsection states a rule of construction that distinguishes "Goods". Section 2A-108(1)(h) [55-2A-103 NMSA 1978]. 
a commercial assignment, which substitutes the assignee "Lease", Section 2A-103(1)G) [55-2A-103' NMSA 1978]. 
for the assignor as to rights and duties, and an assign- "Lease contract", Section 2A-103(1)(/) [55-2A-103 
ment for security or financing assignment, which substi- NMSA 1978]. 
tutes the assignee for the assignor only as to rights. Note "Lessee". Section 2A-103(1)(n) [55-2A-103 NMSA 
that the assignment for security or financing assignment 1978]. 
is a subset of all security interests. Security interest is "Lessor", Section 2A-103(1)(p) [55-2A-103 NMSA 1978]. 
defined to include "any interest of a buyer of...chattel "Lessor's residual interest". Section 2A-103(1)(q) [55- 
paper". Section 1-201(37) [55-1-201 NMSA 1978]. Chattel 2A-103 NMSA 1978]. 
paper is defined to include a lease. Section 9-105(1)(b) [55- "Notice". Section 1-201(25) [55-1-201 NMSA 1978]. 
9-105 NMSA 1978]. Thus, a buyer of leases is the holder "Party". Section 1-201(29) [55-1-201 NMSA 1978]. 
of a security interest in the leases. That conclusion should "Person". Section 1-201(80) [55-1-201 NMSA 1978]. 
not influence this’ issue, as the policy is quite different. "Reasonable time". Section 1-204(1) and (2) [55-1-204 
Whether a buyer of leases is the holder of a commercial NMSA 1978]. 
assignment; or an assignment for security or financing as- "Rights". Section 1-201(36) [55-1-201 NMSA 1978]. 
signment should be determined by the language of the as- "Term". Section 1-201(42) [55-1-201 NMSA 1978]. 
signment or the circumstances of the assignment. "Writing". Section 1-201(46) [55-1-201 NMSA 1978}. 
Cross References: — Sections 1-201(11), 1-201(87), 2- 
210, 2A-401, 9-102(1)(b), 9-104(f), 9-105(1)(a), 9-206, and ANNOTATIONS 
9-318 [55-1-201, 55-2-210, 55-2A-401, 55-9-102, 55-9-104, The 2001 amendment, effective July 1, 2001, updated 
55-9-105, 55-9-206 and 55-9-318 NMSA 1978, respec- the internal references in Subsections (1), (2), (3) and (4); 
tively]. deleted former Subsection (3), relating to security inter- 
Definitional Cross References: — ests under lease contracts, and renumbered the remain- 
"Agreed" and "Agreement". Section: 1-201(3) [55-1-201 ing subsections accordingly. 


NMSA 1978]. 


55-2A-304. Subsequent lease of goods by lessor. 


(1) Subject to Section 55-2A-303 NMSA 1978, a subsequent lessee from a lessor of goods under 
an existing lease contract obtains, to the extent of the leasehold interest transferred, the lease- 
hold interest in the goods that the lessor had or had power to transfer, and except as provided in 
Subsection (2) and Section 55-2A-527(4) NMSA 1978, takes subject to the existing lease contract. 
A lessor with voidable title has power to transfer a good leasehold interest to a good faith subse- 
quent lessee for value, but only to the extent set forth in the preceding sentence. If goods have 
been delivered under a transaction of purchase, the lessor has that power even though: 

(a) the lessor's transferor was deceived as to the identity of the lessor; 

(b) the delivery was in exchange for a check which is later dishonored; 

(c) it was agreed that the transaction was tobe a'cash sale';or | 

(d) the delivery was procured through fraud punishable as larcenous under the criminal 
law. 

(2) A subsequent lessee in the ordinary course of business from a lessor who is a merchant 
dealing in goods of that kind to whom the goods were entrusted by the existing lessee of that lessor 
before the interest of the subsequent lessee became enforceable against that lessor obtains to the 
extent of the leasehold interest transferred, all of that lessor's and the existing lessee's rights to 
the goods, and takes free of the existing lease contract. 

(3) A subsequent lessee from the lessor of goods that are subject to an existing lease contract 
and are covered by a certificate of title issued under a statute of this state or of another jurisdic- 
tion takes no greater rights than those provided both by this section and by the certificate of title 
statute. 


History: 1978 Comp., § 55-2A-304, enacted by Laws Section 2-403 [55-2-403 NMSA 1978] were significantly 


1992, ch. 114, § 41. revised to reflect leasing practices and to integrate this 
Article wit. i i : 
OFFICIAL COMMENTS scorns : aera of title statutes 

UCC Official Comments © by ALI'& the NCCUSL. Re- 1, This section must be read in conjunction with, as it 


duced with bermiasion*of the PEB rihesCe mall is subject to, the provisions of Section 2A-308 [55-2A-303 
rights esebed f f NMSA 1978], which govern voluntary and involuntary 


Uniform Statutory Source: — Section 2-403 [55-2-403 transfers of rights and duties under a lease contract, in- 
NMSA 1978]. cluding the lessor's residual interest in the goods. 
Changes: — While Section 2-403 [55-2-403 NMSA 1978} 2. This section must also be read in conjunction with 


Section 2-403 [55-2-403 NMSA 1978]. This section and 


d del for’this ‘section, th auiatia: of 
ee a ae ae ree ne ae Section 2A-305 [55-2A-305 NMSA 1978] are derived from 
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Section 2-403 [55-2-403 NMSA 1978], which states a uni- 
fied policy on good faith purchases of goods. Given the 
scope of the definition of purchaser (Section 1-201(33)) [55- 
1-201 NMSA 1978], a person who bought goods to lease 
as well as a person who bought goods subject to an exist- 
ing lease froma lessor will take pursuant to Section 2- 
403 [55-2-403 NMSA 1978]. Further, a person who leases 
such goods from the person who bought them should also 
be protected under Section 2-403 [55-2-403 NMSA 1978], 
first because the lessee's rights are derivative and second 
because the definition of purchaser should be interpreted 
to include one who takes by lease; no negative implication 
should be drawn from the inclusion of lease in the defini- 
tion of purchase in this Article. Section 2A-103(1)(v) [55- 
2A-103 NMSA 1978]. 

3. There are hypotheticals that relate to an entrustee's 
unauthorized lease of entrusted goods to a third party 
that are outside the provisions of Sections 2-403, 2A-304 
and 2A-805 [55-2-403, 55-2A-304 and 55-2A-305 NMSA 
1978, respectively]. Consider a sale of goods by M, a mer- 
chant, to B, a buyer. After paying for the goods B allows M 
to retain possession of the goods as B is short of storage, 
Before B calls for the goods M leases the goods to L, a les- 
see. This transaction is not governed by Section 2-403(2) 
[55-2-403 NMSA 1978] as L is not a buyer in the ordi- 
nary course of business. Section 1-201(9) [55-1-201 NMSA 
1978]. Further, this transaction is not governed by Sec- 
tion 2A-304(2) [55-2A-304 NMSA 1978] as B is not an ex- 
isting lessee. Finally, this transaction is not governed by 
Section 2A-305(2) [55-2A-305 NMSA 1978] as B is not M's 
lessor. Section 2A-307(2) [55-2A-307 NMSA 1978] resolves 
the potential dispute between B, M and L. By virtue of B's 
entrustment of the goods to M and M's lease of the goods 
to L, B has a cause of action against M under the common 
law. Sections 2A-103(4) and 1-103 [55-2A-103 and 55-1- 
103 NMSA 1978, respectively]. See, e.g.,.Restatement (Sec- 
ond) of Torts §§ 222A - 243. Thus, B is a creditor of M. Sec- 
tions 2A-103(4) and 1-201(12) [55-2A-103 and 55-1-201 
NMSA 1978, respectively]. Section 2A-307(2) [55-2A-307 
NMSA 1978] provides that B, as M's creditor, takes sub- 
ject to M's lease to L. Thus, if L does not default under the 
lease, L's enjoyment and possession of the goods should 
be undisturbed. However, B is not without recourse. B's 
action should result in a judgment against M providing, 
among other things, a turnover of all proceeds arising 
from M's lease to L, as well as a transfer of all of M's right, 
title and interest as lessor under M's lease to L, includ- 
ing M's residual interest in the goods. Section 2A-1038(1) 
(q) [65-2A-103 NMSA 1978]. 

4, Subsection (1) states a rule with respect to the 
leasehold interest obtained by a subsequent lessee from a 
lessor of goods under an existing lease contract. The inter- 
est will include such leasehold interest as the lessor has 
in the goods as well as the leasehold interest that the les- 
sor had the power to transfer. Thus, the subsequent les- 
see obtains unimpaired all rights acquired under the law 
of agency, apparent agency, ownership or other estoppel, 
whether based upon statutory provisions or upon case law 
principles: Sections 2A-103(4) and 1-103 [55-2A-103 and 
55-1-108 NMSA 1978, respectively]. In general, the sub- 
sequent lessee takes subject to the existing lease contract, 
including the existing lessee's rights thereunder. Further- 
more, the subsequent lease contract is, of course, limited 
by its own terms, and the subsequent lessee takes only 
to the extent of the leasehold interest transferred there- 
under. 

5, Subsection (1) further provides that a lessor with 
voidable title has power to transfer a good leasehold inter- 
est to a good faith subsequent lessee for value. In addition, 
Subsections (1)(a) through (d) provide specifically for the 
protection of the good faith subsequent lessee for value in 
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a number of specific situations which have been trouble- 
some under prior law. 
6. The position of an existing lessee who entrusts 


‘leased goods to its lessor is not distinguishable from the 


position of other entrusters. Thus, Subsection (2) provides 
that the subsequent lessee in the ordinary course of busi- 
ness takes free of the existing lease contract between the 
lessor entrustee and the lessee entruster, if the lessor is 
a merchant dealing in goods of that kind. Further, the 
subsequent lessee obtains all of the lessor entrustee's and 
the lessee entruster's rights to the goods, but only to the 
extent of the leasehold interest transferred by the lessor 
entrustee. Thus, the lessor entrustee retains the residual 
interest in the goods. Section 2A-103(1)(q) [55-2A-103 
NMSA 1978]. However, entrustment by the existing lessee 
must have occurred before the interest of the subsequent 
lessee became enforceable against the lessor. Entrusting 
is defined in Section 2-403(8) [55-2-403 NMSA 1978] and 
that definition applies here. Section 2A-103(3) [55-2A-103 
NMSA 1978]. 

7. Subsection (3) states a rule with respect to a trans- 
fer of goods from a lessor to a subsequent lessee where 
the goods are subject to an existing lease and covered by 
a certificate of title. The subsequent lessee's rights are no 
greater than those provided by this section and the appli- 
cable certificate of title statute, including any applicable 
case law construing such statute. Where the relationship 
between the certificate of title statute and Section 2-403 
[55-2-403 NMSA 1978], the statutory analogue to this sec- 
tion, has been construed by a court, that construction is 
incorporated here. Sections 2A-103(4) and 1-102(1) and (2) 
[55-2A-103 and 55-1-102 NMSA 1978, respectively]. The 
better rule is that the certificate of title statutes are in 
harmony with Section 2-403 [55-2-403 NMSA 1978] and 
thus would be in harmony with this section. E.g., Atwood 
Chevrolet-Olds v. Aberdeen Mun. School Dist., 431 So.2d 
926, 928, (Miss.1983); Godfrey v. Gilsdorf, 476 P.2d 3, 6, 
86 Nev. 714, 718 (1970); Martin v. Nager, 192 N.J.Super. 
189, 197-98, 469 A.2d 519, 523 (Super. Ct. Ch. Div. 1983). 
Where the certificate of title statute is silent on this issue 
of transfer, this section will control. 

Cross References: — Sections 1-102, 1-103, 1-201(33), 
2-408, 2A-103(1)(v), 2A-103(3), 2A-103(4), 2A-303 and 2A- 
305 [55-1-102, 55-1-103, 55-1-201, 55-2-4038, 55-2A-103, 
55-2A-303 and 55-2A-305 NMSA 1978, respectively]. 

Definitional Cross References: — 

"Agreed". Section 1-201(3) [55-1-201 NMSA 1978]. 

"Delivery". Section 1-201(14) [55-1-201 NMSA 1978]. 

"Entrusting". Section 2-403(3) [55-2-403 NMSA 1978]. 

"Good faith", Sections 1-201(19) and 2-103(1)(b) [55-1- 
201 and 55-2-103 NMSA 1978, respectively]. 

"Goods", Section 2A-103(1)(h) [55-2A-103 NMSA 1978], 

"Lease". Section 2A-1038(1)() [55-2A-103 NMSA 1978]. 


"Lease contract", Section 2A-108(1)(7) [55-2A-103 
NMSA 1978]. 

"Leasehold interest". Section 2A-108(1)(m) [55-2A-103 
NMSA 1978]. 


"Lessee". Section 2A-103(1)(m) [55-2A-103 NMSA 1978], 

"Lessee in the ordinary course of business". Section 2A- 
1038(1)(o) [55-2A-103 NMSA 1978]. 

"Lessor". Section 2A-103(1)(p) [55-2A-103 NMSA 1978]. 

"Merchant". Section 2-104(1) [55-2-104 NMSA 1978]. 

"Purchase". Section 2A-103(1)(v) [55-2A-108 NMSA 
1978]. . 

"Rights". Section 1-201(36) [55-1-201 NMSA 1978]. 

"Value". Section 1-201(44) [55-1-201 NMSA 1978]. 


ANNOTATIONS 


Effective dates. — Laws 1992, ch. 114, § 238 made 
Laws 1992, ch. 114, § 41 effective July 1, 1992. 
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55-2A-305. Sale or sublease of goods by lessee. 


(1) Subject to the provisions of Section 55-2A-303 NMSA 1978, a vee or sublessee from the 
lessee of goods. under an existing lease contract obtains, to the extent of the interest transferred, 
the leasehold interest in the goods that the lessee had or had power to transfer, and except as 
provided in Subsection (2) and Section 55-2A-511(4) NMSA 1978, takes subject to the existing 
lease contract. A lessee with a voidable leasehold interest has power to transfer a good leasehold 
interest toa good faith buyer for value or a good faith sublessee for value, but only to the extent set 
forth in the preceding sentence. When goods have been delivered under a transaction of lease the 
lessee has that power even though: , 

(a) the lessor was deceived as to the identity of the lessee; 

(b) the delivery was in exchange for a check which is later dishonored; or 

(c) . the delivery was procured through fraud punishable as larcenous under the criminal 
law. . 
(2) A buyer in the ordinary course of business or a sublessee in the Baas course of business 
from a lessee who is a merchant dealing in goods of that kind to whom the goods were entrusted 
by the lessor obtains, to theextent of the interest transferred, all of the lessor's and lessee’ 8 rights 
to the goods, and takes free of the existing lease contract. 

(3) A buyer or sublessee from the lessee of goods that. are subject to an existing lease caine 
and are covered by a certificate of title issued under a statute of this state or of another jurisdic- 
tion takes no greater rights than those provided both by this section and by the certificate of title 
statute. 


a 


History: 1978 Comp., § 55-2A-305, enacted by Laws ordinary course of business. However, an examination of 
1992, ch. 114, § 42. this Article's definition of buyer in the ordinary course of 
, business (Section 2A-103(1)(a)) [55-2A-103 NMSA 1978] 
OFFICIAL COMMENTS makes clear that this reference was necessary to treat en- 
UCC Official Comments © by ALI & the NCCUSL. Re- trusting in the context ofa lease. Rol 
produced with permission of the PEB for the UCC. All Subsection (3) states a rule of construction with respect 
rights reserved. ae aa * goods ae nig to a oS or Ee ie 
ite . i ‘9. where the goods are subject to an existing lease and coy- 
Gee ae eee TR Renn CRE SCRE eae aut, kod bye certificate of title. Cf Section 2A-304 [55-24-8304 
Changes: — While Section 2-403 [55-2-403 NMSA 1978] fais engi ast steal et 
was used.as a model for this section, the provisions of Sec- Cross References: — Sections 2-403, 2A-103(1)(a), 2A- 
tion 2-403 [55- 9-403 NMSA 1978] were significantly re- 3804 and 2A- 305(2) [55- 2- 408, 55-2- 1038, 55-2A-304 and 55- 
vised to reflect leasing practice and to integrate this Ar- 2A-305 NMSA 1978, respectively]. 
ticle with certificate of title statutes, Definitional Cross References: — 
Purposes: — This section, a companion to Section 2A- / Buyer". Section 2-103(1(a) [55-2-103 NMSA 1978}. 
304 [55-2A-304 NMSA 1978], states the rule with respect PUyer tn the Opdmipty pourse Ur PUSinEss eran a 
to the leasehold interest obtained by a buyer or sublessee 108(1)(a) [55- -2A-103 NMSA 1978]. 
from a lessee of goods under an existing lease contract. Cf, ‘Delivery". Section 1-201(14) [55-1-201 NMSA 1978]. 
Section 2A-304 [55-2A-304 NMSA 1978] official comment. \Entrusting”. Section 2-403(3) [55-2-403 NMSA 1978]. 
Note that this provision is consistent with existing case “ "Good faith", Sections 1-201(19) and 2-103(1)(b) [55-1- 
law, which prohibits the-bailee's transfer of title to a good 201 and 55-2-103 NMSA 1978, respectively]. 
faith purchaser for value under Section 2-403(1) [55-2-403 Goods". Section 2A-103(1)(h) [55-2A-103 NMSA 1978]. 
NMSA 1978]. Rohweder v. Aberdeen Product, Credit Ass'n, Lease . Section 2A-108(1)Q) [55-2A-103 NMSA 1978}. 
765 F 2d 109 (8th Cir. 1985). RGANIGRS UG 38 : Section 2A-108(1)(2) [55-2A-103 
Subsection (2) is also consistent with existing case : 
law. esau mashes Credit, Inc. v. National ae “Leasehold interest". Section 2A-103(1)(m) [55-2A-103 
Co.,643..F.2d 248, 269-70 (5th Cir,1981); but cf Exxon NMSA 1978). , 
Co., USA, U. TLW Computer Indus., a7 jUK Oe C. Rep. Serv. ‘Lessee ? Section 2A-103(1)(n) [55-2A-103 NMSA 1978], 
(Callaghan) 1052, 1057-58 (D.Mass.1983). Unlike Sec- “Lessee in the ordinary course of business’. Section 24- 
tion 2A-304(2) [55- 2A-304 NMSA 1978], this subsection 108(1)(0) [55-2A-103 NMSA 1978], 
does not contain any requirement with respect to the time Lessor : Section 2A-103(1)(p) [55-2A-103 NMSA 1978]. 
that the goods were entrusted to the merchant. In Sec- |Merchant - Section 2-104(1) [55-2-104 NMSA 1978]. 
tion 2A-304(2) [55-2A-304 NMSA 1978] the competition iRights’. Section 1-201(36) [55-1-201 NMSA'1978]. 
is between two customers of the merchant lessor; the time iSale : Section 2-106(1) [55-2-106 NMSA 1978]. 
of entrusting was added as a criterion to create additional Sublease", Section 2A-103(1)(w) [55-2A-103 NMSA 
protection to the customer who was first in time: the ex- 1978}. ‘ ; 
isting lessee. In subsection (2) the equities between the Value". Section 1-201(44) [55-1-201 NMSA 1978], 
competing interests were viewed as balanced. ANN 
There appears to be some overlap ‘between Section’ 2- sep soel see Tee 
403(2) and Section 2A-305(2) [55-2-408 and 55-2A-805 Effective dates. — Laws 1992, ch. 114,.§ 238 made 


NMSA 1978, respectively] with respect to a buyer in the Laws 1992, ch. 114, § 42 effective July 1, 1992. 
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55-2A-306. Priority of certain liens arising by operation of law. 


If a person in the ordinary course of his business furnishes services or materials with respect 
to goods subject to a lease contract, a lien upon those goods in the possession of that person given 
by statute or rule of law for those materials or services takes priority over any interest of the les- 
sor or lessee under the lease contract or this article unless the lien is created by statute and the 
statute provides otherwise or unless the lien is created by rule of law and the rule of law provides 
otherwise. 


History: 1978 Comp., § 55-2A-306, enacted by Laws reference to statute includes applicable regulations and 
1992, ch, 114, § 48. cases; these sources must be reviewed in resolving a prior- 
ity dispute under this section. 
OFFICIAL COMMENTS Cross. Reference: — Section 9-310. [55-9-310 NMSA 
UCC Official Comments © by ALI & the NCCUSL. Re- MAPS iesst 19 apibqc eg. (3. ' 
duced with LSsi the PEB the UCC. All ORR rear a 
apibvelemeds VCGr Be Ta Nbtagge dice "Goods", Section 2A-103(1)(h) [55-2A-103 NMSA 1978]. 
Uniform Statutory Source: — Section 9-310 [55-9-310 "Lease contract". Section 2A-103(1)(/) _[55-2A-103 
NMSA 1978]. NMSA 1978l. ... 
Changes: — The approach reflected in the provisions of Lessee". Section 2A-103(1)(n) [55-2A-103 NMSA 1978]. 


Section 9-310 [55-9-310 NMSA 1978] was included, but Lessor’. Section 2A-103(1))(p) [55-24-1038 NMSA 1978]. 
revised to conform to leasing terminology and to expand Lien". Section 2A-103(1)(r) [55-2A-103 NMSA 1978], 


the exception to the special priority granted to protected "Person". Section 1-201(80) [55-1-201 NMSA 1978]. 
liens to cover liens created by rule of law as well as those 


created by statute. ANNOTATIONS 
Purposes: — This section should be interpreted to allow J 
a qualified lessor or a qualified lessee to be the competing Effective dates. — Laws 1992, ch. 114, § 238 made 


lienholder if the statute or rule of law so provides, The Laws 1992, ch, 114, § 43 effective July 1, 1992. 


55-2A-307. Priority of liens arising by attachment or levy on, security 
interests in and other claims to goods. 


(1) Except as otherwise provided in Section 55-2A-306 NMSA 1978, a creditor of a lessee takes 
subject to the lease contract. 

(2) Except as otherwise provided in Subsection (3) of this section and in Sections 55-2A-306 
and 55-2A-308 NMSA 1978, a creditor of a lessor takes subject to the lease contract unless the 
creditor holds a lien that attached to the goods before the lease contract became enforceable. 

(8) Except as otherwise provided in Sections 55-9-317, 55-9-321 and 55-9-323 NMSA 1978, a 
lessee takes a leasehold interest subject to a security interest held by a creditor of the lessor. 


History: 1978 Comp., § 55-2A-307, enacted by Laws disputes with a general creditor, a secured creditor, a lien 
1992, ch. 114, § 44; 2001, ch. 189, § 135. creditor and any representative of creditors. Section 2A- 
103(4) [55-2A-103 NMSA 1978]. 

OFFICIAL COMMENTS 2. Subsection (2) states a general rule of priority that 

UCC Official Comments © by ALI & the NCCUSL. Re- a creditor of a lessor takes subject to the lease contract. 

. reals the PEB ei AL Note the discussion above with regard to the scope of 

HIST EEBIGEE PtH ea hd ee Rai these rules. Section 2A-301 [55-2A-301 NMSA 1978] of- 

Uniform Statutory Source: — None for subsection (1). ficial comment 3(g). Thus, the section will not only cover 

Subsection (2), igederived fiom Section 9-801) [55-9-301 disputes between the prime lessee and a creditor of the 

NMSA 1978], and Subsections (3) and (4) are derived from prime lessor but also disputes between the prime lessee, 
Section 9-307(1) and (3) [55-9-307 NMSA 1978], respectively. or the sublessee, and a creditor of the sublessor. 

Changes: — The provisions of Sections 9-301 [55-9-301 3. To take priority over the lease contract, and the in- 

NMSA 1978] and 9-307(1) and (3) [55-9-307 NMSA 1978] terests derived therefrom, the creditor must come within 


one of three exceptions stated within the rule. First, Sub- 
section (2)(a) provides that where the creditor holds a 
lien (Section 2A-103(1)(r)) [55-2A-103. NMSA 1978] that 

1. Subsection (1) states a general rule of priority am attached before the lease contract became enforceable 
a creditor of the lessee takes subject to the lease contract. (Section 2A-301) [55-2A-301 NMSA 1978], the creditor 
The term lessee (Section 2A-1038(1)(n)) [55-2A-103 NMSA does not take subject to the lease. Second; Subsection (2) 
1978] includes sublessee. Therefore, this subsection not (b) provides that when the creditor holds.a security inter- 
only covers disputes between the prime lessor and a est (Section 1-201(37)) [55-1-201 NMSA 1978], whether or 


creditor of the prime lessee but also disputes between the not perfected, the creditor has priority over a lessee who 
prime lessor, or the sublessor, and a creditor of the subles- did not give value (Section 1-201(44)) [55-1-201 NMSA 


were incorporated, and modified to reflect leasing termi- 
nology and the basic concepts reflected in this Article. 
Purposes: — 


see. Section 2A-301 [55-2A-301 NMSA 1978] official com- 1978] and receive delivery of the goods without knowl- 

ment 3(g). Further, by using the term creditor (Section 1- edge (Section 1-201(25)) [55-1-201 NMSA 1978] of the se- 

201(12)) [55-1-201 NMSA 1978], this subsection will cover curity interest. As to other lessees, under subsection (2) 
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(c) a secured creditor holding a ‘perfected security inter: . . respectively, state two exceptions to the priority rule stated 
est before the time the lease contract became enforceable © in subsection (2) with respect to a creditor who holds a se- 
(Section 2A-301) [55-2A-301 NMSA 1978] does not take curity interest. The lessee in the ordinary course of business 
subject to the lease. With respect to this provision, the les- will be treated in the same fashion as the buyer in the or- 
see in these circumstances is treated like a buyer so that dinary course of business, given a priority dispute with a 
perfection of a purchase money security interest does. not secured creditor over goods subject to a lease contract.: 
relate back (Section 9-301) [55-9-301 NMSA 1978]. Cross References: — Sections 1-201(12), 1-201(25), 1- 
4. The rules of this section operate in favor of which- 201(87), 1-201(44), 2A-108(1)(m), 2A-108(1)(0), 2A-103(1) 
ever party to the lease contract may enforce it,evenifone © (r), 2A-103(4), 2A-201(1)(b), 2A-301 official comment 3(g), 
party perhaps may not, e.g., under Section 2A-201(1)(b) Article 9, especially Sections 9-301, 9-307(1) and 9-307(3) 
[55-2A-201 NMSA 1978]. [55-1-201, 55-2A-1038, 55-2A-201, 55-2A-301, 55-9-301 and 
5. The rules stated in subsections (2)(b) and (c), and 55-9-307 NMSA 1978, respectively]. 
the rule in subsection (3), are best understood by review- Definitional Cross References: —_— 
ing a hypothetical. Assume that a merchant engaged in "Creditor". Section 1-201(12) [55-1-201 NMSA 1978]. 
the business of selling and leasing musical instruments "Goods". Section 2A-103(1)(h) [55-2A-103 NMSA 1978]. 
obtained possession of a truckload of musical instruments "Knowledge" and "Knows". Section 1-201(25) [55-1-201 
on deferred payment terms from a supplier of musical in- NMSA 1978]. 
struments on January 6. To secure payment of such credit "Lease". Section 2A-103( DG) I [55- 2A-103 NMSA 1978]. 
the merchant granted the supplier a security interest in "Lease contract". Section 2A-103(1)(2) [55-2A-103 
the instruments; the security interest was perfected by fil- NMSA 1978]. 
ing on January 15. The merchant, as lessor, entered into "Leasehold interest". Section 2A-103(1)(m) [55-2A-103 
a lease to an individual of one of the musical instruments NMSA 1978]. 
supplied by the supplier; the lease became enforceable on ' "Lessee". Section 2A-103(1)(n) [55- 2A-103 NMSA 1978]. 
January 10. Under Subsection (2)(b) the lessee will prevail "Lessee in the ordinary course of business", Section 2A- 
(assuming the lessee qualifies thereunder) unless subsec- 103(1)(o) [55-2A-103 NMSA 1978]. ; 
tion (c) provides otherwise, Under the rule stated in Sub- "Lessor". Section 2A-103(1)(p) [55-2A-103 NMSA 1978]. 
section (2)(c) a priority dispute between the supplier, as "Lien". Section 2A-103(1)(r) [55-2A-103 NMSA 1978]. 
the lessor's secured creditor, and the lessee would be de- "Party". Section 1-201(29) [55-1-201 NMSA 1978]. 
termined by ascertaining on January 10 (the day the lease "Pursuant to commitment”. Section 2A-103(3) [55-2A- 
became enforceable) the validity and perfected status of 103 NMSA 1978]. 
the security interest in the musical instrument and the "Security interest", Section 1-201(37) [55-1-201 NMSA 
enforceability of the lease contract by the lessee. Nothing 1978]. 


more appearing, under the rule stated in Subsection (2)(c), 
the supplier's security interest in the musical instrument ANNOTATIONS ~ 


would not have priority over the lease contract. Moreover, The 2001 amendment, effective July 1, 2001, in Sub- 
Subsection (2) states that its rules are subject to the rules section (2), substituted "Subsection (3) of this section" for 


of subsections (3) and (4). Under this hypothetical the les- "Subsections (3). and (4)", removed the Paragraph (a) desig- 


see should qualify as a "lessee in the ordinary course of Paiionend delcicdiDare . 
: & ; graphs (b) and (c), regarding excep- 
business". Section 2A-103(1)(0) [55-2A-103 NMSA 1978]. tions that occur when a creditor holds a security interest in 


Subsection (8) also makes clear that the lessee in the ordi- the goods; deleted former Subsections (3) and (4), concern- 
nary course of business will win even if he or she knows of ing conditions in which a lessee takes a leasehold interest 


the existence of the supplier's security interest. Saat, em: t: tSuhsection(a 
6. Subsections (3) and (4), which are modeled on the pro- peat peranity interest) aadiadded present Babrection (a 


visions of Section 9-307(1) and (3) [55-9-307 NMSA 1978], 


55-2A-308. Special rights of creditors. 


(1) A creditor of a lessor in possession of goods subject to a lease contract may treat the lease 
contract as void if as against the creditor retention of possession by the lessor is fraudulent under 
any statute or rule of law, but retention of possession in good faith and current course of trade by 
the lessor for a commercially reasonable time after the lease contract becomes enforceable is not 
fraudulent. 

(2) Nothing in this article impairs the rights of creditors of a lessor if'the lease contract (a) 
becomes enforceable, not in current course of trade but in satisfaction of or as security for a preex- 
isting claim for money, security or the like, and (b) is made under circumstances which under any 
statute or rule of law apart from this article would constitute the transaction a Bs siete ULB transfer 
or voidable preference. Pri 

(3) A creditor of a seller may treat a sale or an identification of goods to a contract for sale as 
void if as against the creditor retention of possession by the seller is fraudulent under any statute 
or rule of law, but.retention of possession of the goods pursuant to a lease contract entered into by 
the seller as lessee and the buyer as lessor in connection with the sale or identification ofthe goods 
is not fraudulent if the buyer bought for value and in good faith. | 
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History: 1978 Comp., § 55-2A-308, enacted by Laws 
1992, ch. 114, § 45. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC.; All 
rights reserved, 


Uniform Statutory Source: — Section 2- 402(2) and (3) | 


(b) [55-2-402 NMSA 1978]. 

Changes: — Rephrased and new material added to con- 
form to leasing terminology and practice. 

Purposes: — Subsection (1) states a general” rule of 
avoidance where the lessor has retained possession of 
goods if such retention is fraudulent under any statute or 
rule of law. However, the subsection creates an exception 
under certain circumstances for retention of possession of 


goods for a commercially reasonable time after the lease 


contract becomes enforceable. i 

Subsection (2) also preserves the possibility of an at- 
tack on the lease by creditors of the lessor if the lease was 
made in satisfaction of or as security for a pre-existing 
claim, and would constitute a fraudulent transfer or void- 
able preference under other law. 

Finally, Subsection (3) states a new rule with respect 
to sale-leaseback transactions, i.e., transactions where the 
seller sells goods to a buyer but: possession of the goods 
is retained by the seller pursuant to a lease contract be- 
tween the buyer as lessor and the seller as lessee, Not- 
withstanding any statute or rule of law that would treat 
such retention as fraud, whether per se, prima facie, or 
otherwise, the retention is not fraudulent if the buyer 


bought for value (Section 1-201(44)) [55-1-201 NMSA — 


‘LEASES 


55-2A-309 


1978] and in good faith (Sections 1-201(19) and 2-103(1) 
(b)) [55-1-201 and 55-2-103 NMSA 1978, respectively]. 
Section 2A-103(3) and (4) [55-2A-103 NMSA 1978]. This 
provision overrides Section 2-402(2) [55-2-402 NMSA 
1978] to the extent it would otherwise apply to a-sale- 
leaseback transaction, 

Cross References: — Sections 1-201(19), 1-201(44), 2- 
402(2) and 2A-103(4) [55-1-201, 55-2-402 and ‘55-2A-103 
NMSA 1978, respectively]. 

Definitional Cross References: — 

"Buyer". Section 2-103(1)(a) [55-2-103 NMSA 1978]. 

"Contract". Section 1-201(11) [55-1-201 NMSA 1978]. 

"Creditor", Section 1-201(12) [55-1-201 NMSA 1978]. 

"Good faith". Sections 1-201(19) and 2-108(1)(b) [55-1- 
201 and 55-2-103 NMSA 1978, respectively]. 

"Goods". Section 2A- 103(1)(h) [55-2A-103 NMSA 1978]. 

"Lease contract". Section 2A-103(1)(/) [55-2A-103 
NMSA 1978]. . 

"Lessee". Section 2A-103(1)(n) [55-2A-103 NMSA 1978]. 

"Lessor". Section 2A-103(1)(p) [55-2A-103 NMSA 1978]. 

"Money". Section 1-201(24) [55-1-201 NMSA 1978]. 

"Reasonable time", Section 1-204(1) and (2). [55-1-204 
NMSA 1978]. 

"Rights". Section 1-201(36) [55-1-201 NMSA 1978]. 

"Sale". Section 2-106(1) [55-2-106 NMSA 1978]. 

"Seller", Section 2-103(1)(d) [55-2-103 NMSA 1978]. 

"Value". Section 1-201(44) [55-1-201 NMSA 1978]. 


ANNOTATIONS 


Effective dates. — Laws 1992, ch. 114, § 288 made 
Laws 1992, ch. 114, § 45 effective July 1, 1992. 


55-2A-309. Lessor's and lessee's rights when goods become fixtures. 


(1) In this section: 


(a) goods are "fixtures" when they become so related to particular real estate that an inter- 


est in them arises under real estate law;, 


(b) a “fixture filing" is the filing, in the office where a record ofa mortgage on the real es- 
tate would be filed or recorded, of a financing statement covering goods that are or are to become 
fixtures and conforming to the requirements of Subsections (a) and (b) of Section 55-9-502 NMSA 


1978; 


(c) alease is a "purchase money lease" unless the lessee has possession or use of the goods 
LY, 


or the right to possession or use of the goods before the lease agreement is enforceable; 
(d) amortgage is a "construction mortgage" to the extent it secures an obligation incurred 
for the construction of an improvement on land, including the acquisition cost of the land, if the 


recorded writing so indicates; and 


(e) "encumbrance" includes real estate mortgages ee other liens on real estate and all 
other rights in real estate that are not ownership interests. 


(2) Under this article a lease may be of goods that are fixtures or may continue in goods that 
become fixtures, but no lease exists under this article of ordinary building materials incorporated 
into an improvement on land. 

(8) This article does not prevent creation of a lease of fixtures pursuant to real estate law. 

(4) The perfected interest of a lessor of fixtures has priority over a conflicting interest of an 
encumbrancer or owner of the real estate if: 

(a) ‘the lease is a purchase money lease, the conflicting interest of the encumbrancer or 
owner arises before the goods become fixtures, the interest of the lessor is perfected by a fixture 
filing before the goods become fixtures or within ten days thereafter and the lessee has an interest 
of record in the real estate or is in possession of the real estate; or 

(b) the interest of the lessor is perfected by a fixture filing before the interest of the en- 
cumbrancer or owner is of record, the lessor's interest has priority over any conflicting interest of 
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a predecessor in title of the encumbrancer or owner, and the lessee has an interest of record i in the 
real estate or is in possession of the real estate. 

(5) The interest of a lessor of fixtures, whether or not perfected, has Ssdeg over the conflicting 
interest of an encumbrancer or owner of the real estate if: 

(a) the fixtures are readily removable factory or office machines, readily removable equip- 
ment that is not primarily used or leased for use in the operation of the real estate or readily 
removable replacements of domestic appliances that are goods subject to a consumer lease, and 
before the goods become fixtures the lease contract is enforceable; or 

(b) the conflicting interest is a lien on the real estate obtained by legal or equitable pro- 
ceedings after the lease contract is enforceable; or 

(c) the encumbrancer or owner has consented in writing to the lease or has disclaimed an 
interestin the goods as fixtures; or 

(d) the lessee has a right to remove the goods as against the encumbrancer or owner. If the 
lessee's right to remove terminates, the priority of the interest of the lessor continues for a reason- 
able time. 

(6) Notwithstanding Paragraph (a) of Subsection (4) of this section but otherwise subject to 
Subsections (4) and (5) of this section, the interest of a lessor of fixtures, including the lessor's 
residual interest, is subordinate to the conflicting interest of an encumbrancer of the real estate 
under a construction mortgage recorded before the goods become fixtures if the goods become 
fixtures before the completion of the construction. To the extent given to refinance a construction 
mortgage, the conflicting interest of an encumbrancer of the real estate under a mortgage has 
this priority to the same extent as the encumbrancer of the real estate under the construction 
mortgage. 

(7) In cases not within the preceding subsections, priority between the interest of a lessor of 
fixtures, including the lessor's residual interest, and the conflicting interest of an encumbrancer or 
owner of the real estate who is not the lessee is determined by the priority rules governing conflict- 
ing interests in real estate. 

(8) If the interest of a lessor of fixtures, including the lessor's residual interest, has priority 
over all conflicting interests of all owners and encumbrancers of the real estate, the lessor or the 
lessee may (i) on default, expiration, termination or cancellation of the lease agreement but sub- 
ject to the lease agreement and this article, or (ii) if necessary to enforce other rights and remedies 
of the lessor or lessee under this article, remove the goods from the real estate, free and clear of 
all conflicting interests of all owners and encumbrancers of the real estate, but the lessor or lessee 
must reimburse any encumbrancer or owner of the real estate who is not the lessee and who has 
not otherwise agreed for the cost of repair of any physical injury, but not for any diminution in 
value of the real estate caused by the absence of the goods removed or by any necessity of replac- 
ing them, A person entitled to reimbursement may refuse permission to remove until the party 
seeking removal gives adequate security for the performance of this obligation. 

(9) Even though the lease agreement does not create a security interest, the interest of a lessor 
of fixtures, including the lessor's residual interest, is perfected by filing a financing statement as 
a fixture filing for leased goods that are or are to become fixtures in accordance with the relevant 
provisions of Chapter 55, Article 9 NMSA 1978. 


History: 1978 Comp., § 55-2A-309, enacted by Laws 2. Section 2A-309(1)(c) [55-2A-8309 NMSA 1978], which 
1992, ch. 114, § 46; 2001, ch. 189, § 186. is new, defines purchase money lease to exclude leases where 
the lessee had possession or use of the goods or the right 


OFFICIAL COMMENTS thereof before the lease agreement became enforceable. This 
UCC Official Comments © by ALI & the NCCUSL. Re- term is used in subsection (4)(a) as one of the conditions that 
produced with permission of the PEB for the UCC. All must be satisfied to obtain priority over the conflicting inter- 
rights reserved. est of an encumbrancer or owner of the real estate, 
Uniform Statutory Source: — Section 9-318 [55-9-318 3, Section 2A-309(4) [55-2A-309 NMSA 1978], which 
NMSA 1978]. Aho aoe peas peta aes pate Toth 
Ch ae a eed ib reflact’l t 1 d eletes reference to office machines and the like (Sec- 
; ag BORGO TEN sine Seca tes tion 9-313(4)(c)) [55-9-313 NMSA 1978] as well as certain 
Purposes: — liens (Section 9-313(4)(d)) [55-9-313 NMSA. 1978]. How- 
1. While Section 9-313 [55-9-318 NMSA 1978]. pro- ever, these items are included in Subsection (5), another 
vided a model for this section, certain provisions were priority rule that is more permissive than the rule found 
substantially revised. in Subsection (4) as it applies whether or not the interest 
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of the lessor is perfected. In addition, Subsection (5)(a) 
expands the scope of the provisions of Section 9-313(4) 
(c) [55-9-313 NMSA 1978] to include readily removable 
equipment not primarily used or leased for use in the op- 
eration of real estate; the qualifier is intended to exclude 
from the expanded rule equipment integral to the opera- 
tion of real estate, e.8., heating and air conditioning equip- 
ment. 

4. The rule stated in Subsection (7) is more liberal 
than the rule stated in Section 9-313(7) [55-9-813 NMSA 
1978] in that issues of priority not otherwise resolved in 
this subsection are left for resolution by the priority rules 
governing conflicting interests in real estate, as opposed 
to the Section 9-313(7) [55-9-313 NMSA 1978] automatic 
subordination of the security interest in fixtures. Note 
that, for the purpose of this section, where the interest of 
an encumbrancer or owner of the real estate is paramount 
to the intent of the lessor, the latter term includes the re- 
sidual interest of the lessor. 

5. The rule stated in Subsection (8) is more liberal 
than the rule stated in Section 9-313(8) [55-9-318 NMSA 
1978] in that the right of removal is extended to both the 
lessor and the lessee and the occasion for removal in- 
cludes expiration, termination or cancellation of the lease 
agreement, and enforcement of rights and remedies under 
this Article, as well as default. The new language also pro- 
vides that upon removal the goods are free and clear of 
conflicting interests of owners and encumbrancers of the 
real estate. 

6. Finally, Subsection (9) provides a mechanism for the 
lessor of fixtures to perfect its interest by filing a financing 
statement under the provisions of the Article on Secured 
Transactions (Article 9), even though the lease agreement 
does not create a security interest. Section 1-201(37) [55-1- 
201 NMSA 1978]. The relevant provisions of Article 9 must 
be interpreted permissively to give effect to this mecha- 
nism as it implicitly expands the scope of Article 9 so that 
its filing provisions apply to transactions that create a 
lease of fixtures, even though the lease agreement does 
not create a security interest. This mechanism is similar 
to that provided in Section 2-326(3)(c) [55-2-326 NMSA 
1978] for the seller of goods on consignment, even though 
the consignment is not "intended as security". Section 1- 


LEASES 


55-2A-310 


with respect to the mechanism created for consignment 
sales, this new mechanism should prove effective. 

Cross References: — Sections 1-201(37), 2A-309(1)(c), 
2A-309(4), Article 9, especially Sections 9-313, 9-313(4)(c), 
9-313(4)(d), 9-313(7), 9-313(8) and 9-408 [55-1-201, 55-2A- 
309, 55-9-313, and 55-9-408 NMSA 1978, respectively]. 

Definitional Cross References: — 

"Agreed". Section 1-201(8) [55-1-201 NMSA 1978]. 

"Cancellation". Section 2A-103(1)(b) [55-2A-103 NMSA 
1978]. 

"Conforming". Section 2A-103(1)(d) [55-2A-103 NMSA 
1978]. 

"Consumer lease". 
NMSA 1978]. 

"Goods". Section 2A-103(1)(h) [55-2A-103 NMSA 1978]. 

"Lease", Section 2A-103(1)G) [55-2A-103 NMSA 1978]. 

"Lease agreement". Section 2A-103(1)(k) [55-2A-103 
NMSA 1978]. 

"Lease contract". Section 2A-108(1)(1) [55-2A-103 
NMSA 1978]. 

"Lessee", Section 2A-1038(1)(n) [55-2A-108 NMSA 1978]. 

"Lessor". Section 2A-103(1)(p) [55-2A-103 NMSA 1978]. 

"Lien". Section 2A-108(1)(r) [55-2A-103 NMSA 1978]. 

"Mortgage". Section 9-105(1)(j) [55-9-105 NMSA 1978]. 

"Party", Section 1-201(29) [55-1-201 NMSA 1978]. 

"Person", Section 1-201(80) [55-1-201 NMSA 1978]. 

"Reasonable time". Section 1-204(1) and (2) [55-1- 204 
NMSA 1978]. fe 

"Remedy". Section 1-201(34) [55-1-201 NMSA 1978]. 

"Rights". Section 1-201(36) [55-1-201 NMSA 1978], 

"Security interest". Section 1-201(37) [55-1-201 NMSA 
1978]. 

"Termination". Section 2A-103(1)(z) [55-2A-108 NMSA 
1978]. 

"Value". Section 1-201(44) [55- 1-201 NMSA 1978]. 

"Writing". Section 1-201(46) [55-1-201 NMSA 1978]. 


ANNOTATIONS 


The 2001 amendment, effective July 1, 2001, in Para- 
graph (1)(b), inserted "record of a" preceding "mortgage" 
and updated the internal reference. 

Am, Jur. 2d, A.L.R. and C.J.S. references, — 
What constitutes a trade fixture — modern cases, 107 


Section 2A-103(1)(e) [55-2A-103 


201(37) [65-1-201 NMSA 1978]. Given the lack of litigation A.L-R.5th 311. 


55-2A-310. Lessor's and lessee's rights when goods become accessions. 


(1) Goods are "accessions" when they are installed in or affixed to other goods. 

(2) The interest of a lessor or a lessee under a lease contract entered into before the goods be- 
came accessions is superior to all interests in the whole except as stated in Subsection (4). 

(3) The interest of a lessor or a lessee under a lease contract entered into at the time or after 
the goods became accessions is superior to all subsequently acquired interests in the whole except 
as stated in Subsection (4) but is subordinate to interests in the whole existing at the time the 
lease contract was made unless the holders of such interests in the whole have in writing con- 
sented to the lease or disclaimed an interest in the goods as part of the whole. 

(4) The interest of a lessor or a lessee under a lease contract described in Subsection (2) or (3) 
is subordinate to the interest of: 

(a) ‘a buyer in the ordinary course of business or a lessee in the ordinary course of business 
of any interest in the whole acquired after the goods became accessions; or 

(b) acreditor‘with a security interest in the whole perfected before the lease contract was 
made to the extent that the creditor makes subsequent advances without knowledge of the lease 
contract. 

(5) When under Subsections (2) or (3) and (4) a lessor or a lessee of accessions holds an interest 
that is superior to all interests in the whole, the lessor or the lessee may (a) on default, expiration, 
termination or cancellation of the lease contract by the other party but subject to the provisions 
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of the lease contract and this article, or (b) if necessary to enforce his other rights and remedies 
under this article remove the goods from the whole, free and clear of all interests in the whole, but 
he must reimburse any holder of an interest in the whole who is not the lessee and who has not 
otherwise agreed for the cost of repair of any physical injury but not for any diminution in value 
of the whole caused by the absence of the goods removed or by any necessity for replacing them. 
A person entitled to reimbursement may refuse permission to remove until the party seeking re- 
moval gives adequate security for the performance of this obligation. — i 


History: 1978 Comp., § 55-2A-310, enacted by Laws Cross References: — Sections 2A-309(8), 9-314(1), 9- 

1992, ch. 114, § 47, 314(2), 9-314(3)(b), 9-314(4) [55-2A-309 and 55-9-314 
NMSA 1978, respectively]. 
OFFICIAL COMMENTS Definitional Cross References: — 

UCC Official Comments © by ALI & the NCCUSL. -Re- (agreed etechone -2ONS) [55:1 201 NMEA Bh 
produced with permission of the PEB for the UCC, All Buyer in the ordinary course of business’. Section 2A- 
Lorna 103(1)(a) [55-2A-103 NMSA 1978]. 

Uniform Statutory Source: — Section 9-314 [55-9-314 aa ee Section 2A-103(1)(b) [55-2A-103 NMSA 
NMSA 1978]. ASTRAL gions pi (P 

C A : Medsinek ‘Hpk "Creditor", Section 1-201(12) [55-1-201 NMSA 1978]. 
go HER PTE TASS hE wm oe on tae ge "Goods". Section 2A-103(1)(h) [55-2A-103 NMSA 1978], 

Purposes: — Subsections (1) and (2) restate the provi- “Holder , Section 1-201(20) [55-1-201 NMSA 1978]. 
sions of Subsection (1) of Section 9-314 [55-9-314 NMSA "Knowledge . Section 1-201(25) [55-1-201 NMSA 1978}. 
1978] to clarify the definition of accession and to add leas- Lease . Section 2A-103(1)9) [55-2A-103 NMSA 1978]. 
ing terminology to the priority rule that applies when the wae » Section 2A-103()(Q) [55-2A-103 
lease is entered into before the goods become accessions. 2 (490 1 re 
Subsection (3) restates the provisions of Subsection (2) of Lessee , Section 2A-103())(n) [55-2A-103 NMSA 1978]. 
Section 9-314 [55-9-314 NMSA 1978] to add leasing termi- Lessee in the ordinary course of business". Section 2A- 
nology to the priority rule that applies when the lease is 103(1)(0) [55-2A- 103 NMSA 1978). 
entered into'on or after the goods become’accessions. Un- ‘Lessor’, Section 2A-103(1)(p) [55-24-103 NMSA, 1978]. 
like the rule with respect to security interests, the lease is ‘Party’, Section 1-201(29) [55-1-201 NMSA 1978]. 
merely subordinate, not invalid. ‘Person . Section 1-201(30) [55-1-201 NMSA 1978], 

Subsection (4) creates two exceptions to the priority ‘Remedy , Section 1-201(34) [55-1-201 NMSA 1978]... 
rules stated in Subsections (2) and (3). Subsection (4) de- ‘Rights’. Section 1-201(36) [55-1-201 NMSA 1978). 
letes the special priority rule found inthe ‘provisions of Aha ee interest". Section 1-201(37) [55-1-201 NMSA 
Section 9-314(3)(b) [55-9-314 NMSA 1978] as the interests iro © sina : 
of the lessor and lessee are entitled to greater protection. | aap ea Section 2A-103(1(z) [55-2A-103 NMSA 

Finally, Subsection (5) is modeled on the proyisions , 7 
of Section 9-314(4) [55-9-314 NMSA 1978] with respect ‘Value’. Section 1- 201(44) (55-1-201 NMSA 1978). 
to removal of accessions, restated to reflect the parallel Writing". Section 1-201(46) [55-1-201 NMSA 1978). 
changes in Section 2A-309(8) [55-2A-309 NMSA 1978]. ANNOTATIONS 

Neither this section nor Section 9-314 [55-9-314 NMSA it fae 
1978] governs where the accession to the goods is not sub- Effective dates. — Laws 1992, ch. 114, § 238 made 
ject to the interest of a lessor or a lessee under a lease con- Laws 1992, ch. 114, § 47 effective July 1, 1992, 


tract and is not subject to the interest of a secured party 
under a security agreement. This issue is to be resolved by 
the courts, case by case. 


55-2A-311. Priority subject to subordination. 
Nothing in this article prevents subordination by agreement by any person entitled to priority. 


History: 1978 Comp., § 55-2A-311, enacted by Laws entitled to priority may.make such an agreement: the 


1992, ch. 114, § 48. rights of aia a person cannot be adversely affected by an 
ws agreement to which that person is not a party. 
OFFICIAL COMMENTS Cross References; — Sections 1-102 and 2A-304 through 
UCC Official Comments © by ALI & the NCCUSL.. Re: ' 2A-310 [55-1-102 and 55-2A-304 to 55-2A-310 NMSA 
produced with permission of the PEB for the UCC. All 1978, respectively]. 
ra ie reer noes sAobolangha ari peewee [551-201 NMSA 1978). 
Uniform Statutory Source: — Section 9-316 [55-9-316 Agreement”. Section 
NMSAaazAi crs on itd tence rib "Person", Section 1-201(30) [55-1-201 NMSA 1978]. 
Purposes: — The several preceding sections deal with ANNOTATIONS . 
questions of priority. This section is inserted to make it 
entirely clear that a person entitled to priority may ef- Effective dates. — Laws 1992, ch. 114, § 238 made 
fectively agree to subordinate the claim. Only the person Laws 1992, ch. 114, § 48 effective July z; 1992. 
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55-2A-401 LEASES 55-2A-402 


PART 4 


_PERFORMAN CE OF LEASE CONTRACT: REPUDIATED, 
SUBSTITUTED AND EXCUSED 


55-2A-401, Insecurity; adequate assurance of performance. 


(1) A lease contract imposes an obligation on each party that the other's expectation of receiv- 
ing due performance will not be impaired. 

(2) If reasonable grounds for insecurity arise with respect to the performance of either party, 
the insecure party may demand in writing adequate assurance of due performance. Until the in- 
secure party receives that assurance, if commercially reasonable the insecure party may suspend 
any performance for which he has not already received the agreed return. 

(3) A repudiation of the lease contract occurs if assurance of due performance adequate under 
the circumstances of the particular case is not provided to the insecure party within a reasonable 
time, not to exceed'thirty days after receipt of a demand by the other party. 

(4) Between merchants, the reasonableness of grounds for insecurity and the adequacy of any 
assurance offered must be determined according to commercial standards. 

(5) Acceptance of any nonconforming delivery or payment does not prejudice the aggrieved 
party's right to demand adequate assurance of future performance. 


History: 1978 Comp., § 55-2A-401, enacted by Laws "Between merchants’: Section 2-104(3) [55-2-104 


1992, ch. 114, § 49. _. NMSA 1978]. 
Conforming", Section 2A-108(1)(d) [55-2A-103 NMSA 
OFFICIAL COMMENTS 1978}. 
: "Delivery". Section 1-201(14) [55-1-201 NMSA 1978], 
UCC Official Comments © by ALI & the NCCUSL. Re- "Lease contract". Section 2A-108(1)(/) [55-2A-103 
produced with permission of the PEB for the UCC. All NMSA 1978]. 
rights reserved. "Party". Section 1-201(29) [55-1-201 NMSA 1978]. 
Uniform Statutory Source: — Section 2-609 [55-2-609 "Reasonable time". Section 1-204(1) and (2) [55-1-204 
NMSA 1978]. NMSA 1978]. 
Changes; — Revised to reflect leasing practices and ter- "Receipt". Section 2-103(1)(c) [55-2-103 NMSA 1978]. 
minology. Note that in the analogue to Subsection (3) (Sec- "Rights", Section 1-201(36) [55-1-201 NMSA 1978], 
tion 2-609(4)) [55-2-609 NMSA 1978], the adjective "justi- "Writing". Section 1-201(46) [55-1-201 NMSA 1978], 
fied" modifies demand. The adjective was deleted here as 
unnecessary, implying no substantive change. ANNOTATIONS 
Definitional Cross References: — 
i : i : Effective dates. — Laws 1992, ch. 114, § 238 made 
eee PEF as SEY eyind eee So tieaten Laws 1992, ch. 114, § 49 effective July 1, 1992. 


"Agreed". Section 1-201(3) [55-1-201 NMSA 1978]. 


55-2A-402. Anticipatory repudiation. 


If either party repudiates a lease contract with respect to a performance not yet due under the 
lease contract, the loss of which performance will substantially i impair the value of the lease con- 
tract to the other, the aggrieved party may: 

(a) fora commercially reasonable time, await retraction of repudiation and performance by the 
repudiating party; 

(b) make demand pursuant to Section 55-2A-401 NMSA 1978 and await assurance of future 
performance adequate under the circumstances of the particular case; or 

(c) resort to any right or remedy upon default under the lease contract or this article, even 
though the aggrieved party has notified the repudiating party that the aggrieved party would 
await the repudiating party's performance and assurance and has urged retraction. In addition, 
whether or not the aggrieved party is pursuing one of the foregoing remedies, the aggrieved party 
may suspend performance or, if the aggrieved party is the lessor, proceed in accordance with the 
provisions of this article on the lessor's right to identify goods to the lease contract notwithstand- 
ing default or to salvage unfinished goods (Section 55-2A-524 NMSA 1978). 
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History: 1978 Comp., § 55-2A-402, enacted by Laws ___‘'"Lease contract". Section 2A-1038(1)(/) [55-2A-103 
1992, ch. 114, § 50. NMSA 1978], 

y "Lessor", Section 2A-103(1)(p) [55-2A-103 NMSA 1978]. 
OFFICIAL COMMENTS “+. WNotifies". Section 1-201(26) [55-1-201 NMSA 1978]. 
‘ ; pia" " " 

UCC Official Comments © by ALT & the NECUSL. Re- °° "Party". Section 1-201(29) [55-1-201 NMSA 1978]. 
produced with permission of the PEB for the UCC. All ata ae time, Section I-204(1) and (2) [5b-1-204 
rights reserved, " es 

she oder Pea wEIe Remedy’. Section 1-201(34) (55-1-201 NMSA 1978]. 
sc ytaIOe5 7 Sl RN dl i "Rights". Section 1-201(36) (55-1-201 NMSA 1978]. 

‘Changes: — Revised to reflect leasing practices and ter- "Value". Section 1-201(44) [55-1-201 NMSA 1978]. 
minology. ANNOTATIONS 

Definitional Cross References: — . 

"Agerieved party". Section 1+201(2) [55-1-201 NMSA Effective dates. — Laws 1992, ch. 114, § 238 made 
1978]. Laws 1992, ch. 114, § 50 effective July 1, 1992. 


"Goods". Section 2A-103(1)(h) [55-2A-103 NMSA 1978]. 


55-2A-403. Retraction of anticipatory repudiation. 


(1) Until the renee party's next nerfoxinatise is due, the repudiating, Gaiga can retract 
the repudiation unless, since the repudiation, the aggrieved party has cancelled the lease contract 
or materially changed the aggrieved party's position or otherwise indicated that the aggrieved 
party considers the repudiation final. : 

(2) Retraction may be by any method that clearly indicates to the averieved party that the 
repudiating party intends to perform under the lease contract and includes any assurance de- 
manded under Section 55-2A-401 NMSA 1978. . 

(3) Retraction reinstates a repudiating party's rights under a lease contract with due excuse 
and allowance to the aggrieved party for any delay occasioned by the repudiation. 


History: 1978 Comp., § 55-2A-403, enacted by Laws Definitional Cross References: — 
1992, ch. 114, § 51. "Aggrieved party". Section 1-201(2) [55-1-201 NMSA 
1978]. 
OFFICIAL COMMENTS "Cancellation". Section 2A-103(1)(b) [55-24-1038 NMSA 
UCC Official Comments © by ALI & the NCCUSL. Re- 1978]. : L 
produced with permission of the PEB for the UCC. All NORSA toe so0ee! n Section 2A-103(1)(2) _ [55-24-1038 
rights reserved, ‘ whisaihe 
Unif Statut Sg — Secti 9-611 RB. 9-611 Party . Section 1-201(29) [55-1-201 NMSA 1978]. 
NMSA 1978}, aay Lai og eh "Rights". Section 1-201(36) [55-1-201 NMSA 1978]. 
Changes: — Revised to reflect leasing practices and ter- ANNOTATIONS 
minology. Note that in the analogue to subsection (2) (Sec- ‘i 
tion 2-611(2)) [55-2-611 NMSA 1978] the adjective "justifi- Effective dates. — Laws 1992, ch. 114, § 238 made 
ably" modifies demanded. The adjective was deleted here Laws 1992, ch, 114, §,51 effective July 1, 1992. 


(as it was in Section 2A-401) [55-2A-401 NMSA 1978] as 
unnecessary, implying no substantive change. 


55-2A-404. Substituted performance. 


(1) If without fault of the lessee, the lessor and the supplier, the agreed berthing, loading or 
unloading facilities fail or the agreed type of carrier becomes unavailable or the agreed manner of 
delivery otherwise becomes commercially impracticable, but a commercially reasonable substitute 
is available, the substitute performance must be tendered and accepted. . 

(2) Ifthe agreed means or manner of payment fails because of domestic or foreign governmen- 
tal regulation: 3 

(a). the lessor may, withhold or stop delivery or cause the supplier to withhold or stop deliv- 
ery unless the lessee, provides a means or manner of payment that is commercially a substantial 
equivalent; and 

(b) if delivery has already been taken, payment by the means or in the manner provided 
by the regulation discharges the lessee's obligation unless the regulation is discriminatory, oppres- 
sive or predatory. 
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History: 1978 Comp., § 55-2A-404, enacted by Laws 
1992, ch, 114, § 52. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC.” All 
rights reserved, 

Uniform Statutory Source: — Section 2-614 [55-2-614 
NMSA 1978]. 

Changes: — Revised to reflect leasing practices and ter- 
minology. 

Definitional Cross’ Refervncas ~— 


55-2A-405. Excused performance. 


LEASES 


55-2A-406 


"Agreed". Section 1-201(3).[55-1-201 NMSA 1978]. 

"Delivery". Section 1-201(14) [55-1-201 NMSA 1978]. 

"Fault". Section 2A-103(1)(f) [55-2A-103 NMSA 1978]. 

"Lessee", Section 2A-103(1)(n) [55-2A-103 NMSA 1978]. 

"Lessor". Section 2A-103(1)(p) [55-2A-103 NMSA 1978]. 

"Supplier". Section 2A-103(1)(x) [55-2A-103 NMSA 
1978]. 


ANNOTATIONS 


Effective dates. — Laws 1992, ch. 114, § 238 made 
Laws 1992, ch. 114, § 52 effective July 1, 1992. 


Subject to Section 55-2A-404 NMSA 1978 on substituted performance, the following rules apply: 

(a) delay in delivery or nondelivery in whole or in part by a lessor or a supplier who complies 
with Subsections (b) and (c) is not a default under the lease contract if performance as agreed has 
been made impracticable by the occurrence of a contingency the nonoccurrence of which was a 
basic assumption on which the lease contract was made or by compliance in good faith with any 
applicable foreign or. domestic governmental regulation or order, whether or not the regulation or 
order later proves to be invalid; 

(b) if the causes mentioned in Subsection (a) affect only part of the lessor's or the supplier's ca- 
pacity to perform, he shall allocate production and deliveries among his customers but at his option 
may include regular customers not then under contract for sale or lease as well as his own require- 
ments for further manufacture; he may so allocate in any manner that is fair and reasonable; and 

(c) the lessor seasonably shall notify the lessee and in the case of a finance lease the supplier sea- 
sonably shall notify the lessor and the lessee, if known, that there will be delay or nondelivery and, if 
allocation is required under Subsection (b), of the estimated quota thus made available for the lessee. 


‘History: 1978 Comp., § 55-2A-405, enacted by Laws 
1992, ch. 114, § 53. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

Uniform Statutory Source: — Section 2-615 [55- 2-615 
NMSA 1978], ~ 

Changes: — Revised to reflect leasing practices and ter- 
minology. 

Definitional Cross References: — 

"Agreed". Section 1-201(8) [55-1-201 NMSA 1978]. 

“"Contract". Section 1-201(11) [55-1-201 NMSA 1978]. 

"Delivery". Section 1-201(14) [55-1-201 NMSA‘1978]. 

"Finance lease", Section 2A-103(1)(g) (55- 2A-103 NMSA 
1978]. 


"Good faith". Sections 1-201(19) and 2-108(1)(b) [55-1- 
201 and 55-2-103 NMSA 1978, respectively]. 
"Knows". Section 1-201(25) [55-1-201 NMSA 1978]. 
"Lease", Section 2A-103(1)Q) [55-24-103 NMSA 1978], 
"Lease contract". Section 2A-108(1)(/) [55-2A-103 
NMSA 1978], 
"Lessee". Section 2A-103(1)(n) [55-2A-103 NMSA 1978]. 
"Lessor". Section 2A-103(1)(p) [55-2A-108 NMSA 1978]. 
"Notifies". Section 1-201(26) [55-1-201 NMSA 1978]. 
"Sale". Section 2-106(1) [55-2-106 NMSA 1978]. 
"Seasonably". Section 1-204(3) [55-1-204 NMSA 1978]. 
"Supplier", Section 2A-103(1)(x) [55-2A-103 .NMSA 
1978]. 


ANNOTATIONS 


Effective dates. — Laws 1992, ch. 114, § 238 made 
Laws 1992, ch. 114, § 53 effective July 1, 1992: 


55-2A-406. Procedure on excused performance. 


(1) -If the lessee receives notification of a material or indefinite delay or an allocation justified 
under Section 55-2A-405 NMSA 1978, the lessee may by written notification to the lessor as to any 
goods involved, and with respect to all of the goods if under an installment lease contract the value 
of the whole lease contract.is substantially impaired (Section 55-2A-510 NMSA 1978): 

(a) terminate the lease contract (Section 55-2A-505(2) NMSA 1978); or: 

(b) . except in a finance lease that is not a consumer lease, modify the lease contract by ac- 
cepting the available quota in substitution, with due allowance from the rent payable for the bal- 
ance of the lease term for the deficiency but without further right against the lessor. « 

(2). If, after receipt of a notification from the lessor under Section 55-2A-405 NMSA 1978, the 
lessee fails so to modify the lease’agreement within a reasonable time not exceeding thirty days, 
the lease contract lapses with respect to any deliveries affected. 
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History: 1978 Comp., § 55-2A-406, enacted by Laws "Finance lease". Section 2A-103(1)(g) [55-2A-103 NMSA 
1992, ch, 114, § 54. 1978]. Is 
"Goods". Section 2A-108(1)(h) [55-2A-103 NMSA 1978]. 
OFFICIAL COMMENTS "Installment lease contract". Section 2A-103(1)(G) [55- 
UCC Official Comments © by ALI & the NCCUSL. Re- 2A-103 NMSA 1978]. 9... 3 
produced with permission of the PEB for the UCC. All Lease agreement". Section 2A-103(1)(k) [55-24-1038 
rights reserved. NMSA 1978]. . 4 
Uniform Statutory Source: — Section 2-616(1) and (2) Lease contract’. Section _ 24-103(1)(/) . [55-2A-103 
[55-2-616 NMSA 1978]. NMSA 1978}. 


"Lessee", Section 2A-103(1)(n) [55-2A-103 NMSA 1978}. 


= leasi i 
Changes Revised to reflect leasing practices and "Lessor" Section 2A-103(1)(p) [55-2A-103 NMSA 1978]. 


terminology. Note that subsection 1(a) allows. the lessee BS ewe! 
under a lease, including a finance lease, the right to ter- "Notice", Section 1-201(25) [55-1-201 NMSA 1978]. 
minate the lease for excused performance (Sections 2A- Nira time". Section 1-204(1) and (2) [55-1-204 
404 and 2A-405) [55-2A-404 and 55-2A-405 NMSA 1978, ries bee 

respectively]. However, subsection 1(b), which allows the “Receipt . Section 2-103(1)(c) [55-2-103 NMSA 1978]. 
lessee the right to modify the lease for excused perfor- "Rights Section 1-201(36) [55-1-201 NMSA 1978]. 
mance, excludes a finance lease that is not a consumer Termination". Section 2A-103(1)(z) [55-2A-103 NMSA 


lease. This exclusion is compelled by the same policy that 1978}. ' , 
led to codification of provisions with respect to irrevocable Value". Section 1-201(44) [55-1-201 NMSA 1978). 


promises. Section 2A-407 [55-2A-407 NMSA 1978]. "Written", Section 1-201(46) [55-1-201 NMSA 1978]. 
Definitional: Cross References; — ANNOTATIONS 
"Consumer lease". Section 2A-108(1)(e) [55-2A-103 i 

NMSA 1978]. Effective dates. — Laws 1992, ch, 114, § 288 made 
"Delivery". Section 1-201(14) [55-1-201 NMSA 1978]. Laws 1992, ch. 114, § 54 effective July 1,:1992. 


55-2A-407. Irrevocable promises; finance leases. 


(1) In the case of a finance lease that is not a consumer lease the lessee's promises under the 
lease contract become irrevocable and independent upon the lessee's acceptance of the goods. 
(2) A promise that has become irrevocable and independent under Subsection (1): 
(a) is effective and enforceable between the parties, and by or against third parties includ- 
ing assignees of the parties; and 
(b) is not subject to cancellation, termination, modification, repudiation, excuse or substi- 
tution without the consent of the party to whom the promise runs. . 
(3) This section does not affect the validity under any other law of a covenant in any lease contract 
making the lessee's promises irrevocable and independent upon the lessee's acceptance of the goods. 


History: 1978 Comp., § 55-2A-407, enacted by Laws respectively]. This is appropriate because the benefit of 

1992, ch. 114, § 55. the supplier's promises and warranties to the lessor under 

; the supply contract and, in some cases, the warranty of a 

OFFICIAL COMMENTS manufacturer who is not the supplier, is extended to the 

UCC O a a C ts © by ALI & the NCCUSL. Re- lessee under the finance lease. Section 2A-209 [55-2A-209 

Aeithed Wook pePmisBibh of As PEB for the UCC. Al NMSA 1978]. Despite this balance, this section excludes 

rights reserved. a finance lease that is a consumer lease. That a consumer 

Uniform Statutory Source: — None. be obligated to pay notwithstanding defective goods or the 

Purposes: — like is a principle that is not tenable under case law (Unico 

1. This section extends the benefits of the classic "hell v, Owen, 50 NJ. 101, 232 A.2d 405 (1967)), state statute 

or high water" clause to a finance lease that is not a con- (Unif, Consumer Credit Code §§ 3.403-.405, 7A U.L.A. 126- 
sumer lease, This section is self-executing; no special provi- 31 (1974), or federal statute (15 U.S.C. § 1666i (1982)). 


3. The relationship of the three parties to a transaction 


sion need be added to the contract. This section makes cov- : : 
that qualifies as a finance lease is best demonstrated by a 


enants in a finance lease irrevocable and independent due 


to the function of the finance lessor in a three party rela- hypothetical: A, the potential lessor, has been contracted 
tionship: the lessee is looking to the supplier to perform the by B, the potential lessee, to discuss the lease of an expen- 
essential covenants and warranties. Section 2A-209 [55-2A- sive line of equipment that B has recently placed an order 
209 NMSA 1978]. Thus, upon the lessee's acceptance of the . ~ for with C, the manufacturer of such goods. The negotia- 


tion is completed and A, as lessor, and B, as lessee, sign 


oods the lessee's promises to the lessor under the lease me 
z R a lease of the line of equipment for a 60-month term. B, 


contract become irrevocable and independent. The provi- 


sions of this section remain subject to the obligation of good as buyer, assigns the purchase order with C to A. If this 
faith (Sections 2A-103(4) and 1-203) [55-2A-103 and 55-1- transaction creates a lease (Section 2A-103(1)(j)) [55-2A- 
203 NMSA 1978, respectively], and the lessee's revocation 103 NMSA 1978], this transaction should qualify as a fi- 
of acceptance (Section 2A-517) [55-2A-517 NMSA 1978]. nance lease. Section 2A-103(1)(g) [55-2A-103 NMSA 1978]. 

2. The section requires the lessee to perform even if the 4. The line of equipment is delivered by C to B's place 
lessor's performance after the lessee's acceptance is not in of business. After installation by . and yesiine bY BinB 
accordance with the lease contract; the lessee may, how- accepts the goods by signing a certificate of delivery and 
ever, have and pursue a cause of action against the lessor, acceptance, a copy of which is sent by B to A and C. One 
e.g., breach of certain limited warranties (Sections 2A-210 | Year later the line of equipment malfunctions and B falls 
and 2A-211(1)) [55-2A-210 and 55-2A-211 NMSA 1978, _- behind in its manufacturing schedule, 
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5. Under this Article, because the lease is a finance 7. Subsection (2) further provides that a promise that 
lease, no warranty of fitness or merchantability is ex- has become irrevocable and independent under subsec- 
tended by A to B. Sections 2A-212(1) and 2A-213 [55-2A- tion (1) is enforceable not only between the parties but 
212 and 55-2A-213 NMSA 1978, respectively]. Absent an also against third parties. Thus, the finance lease can be 
express provision in the lease agreement, application of transferred or assigned without disturbing enforceability. 
Section 2A-210 or Section 2A-211(1) [55-2A-210 or 55-2A- Further, Subsection (2) also provides that the promise 
211 NMSA 1978, respectively], or application of the prin- cannot, among other things, be cancelled or terminated 
ciples of law and equity, including the law with respect to without the consent of the lessor. 
fraud, duress, or the like (Sections 2A-103(4) and 1-108) Cross References: — Sections 1-103, 1-208, 2A-103(1) 
[55-2A-103 and 55-1-103 NMSA 1978, respectively], B has (g), 2A-108(1)Q), 2A-103(4), 2A-104, 2A-209, 2A-209(1), 
no claim against A. B's obligation to pay rent to A con- 2A-210, 2A-211(1), 2A-212(1), 2A-218, 2A-517(1)(b), 9-206 
tinues.as the obligation became irrevocable and indepen- and 9-818 [55-1-1038, 55-1-208, 55-2A-103, 55-2A-104, 55- 
dent when B accepted the line of equipment (Section 2A- 2A-209, 55-2A-210, 55-2A-211, 55-2A-212, 55-2A-213, 55- 
407(1)) [55-2A-407 NMSA 1978]. B has no right to set-off 2A-517, 55-9-206 and 55-9-318 NMSA 1978, respectively]. 
with respect to any part of the rent still due under the Definitional Cross References: — 
lease. Section 2A-508(6) [55-2A-508 NMSA 1978]. How- "Cancellation". Section 2A-103(1)(b) [55-2A-103 NMSA 
ever, B may have another remedy. Despite the lack of priv- 1978]. 
ity between B and C (the purchase order with C having "Consumer lease". Section 2A-108(1)(e) [55-2A-103 
been assigned by B to A), B may have a claim against C. NMSA 1978]. 

Section 2A-209(1) [55-2A-209 NMSA 1978]. "Finance lease". Section 2A-103(1)(g) [55-2A-103 NMSA 

6. This section does not address whether a “hell or 1978]. 
high water" clause, i.e., a clause that is to the effect of this "Goods". Section 2A-103(1)(h) [55-2A-103 NMSA 1978]. 
section, is enforceable if included in a finance lease that "Lease contract". Section 2A-103(1)() [55-2A-103 
is a consumer lease or a lease that is not a finance lease. NMSA 1978]. 

That issue will continue to be determined by the facts of "Lessee". Section 2A-103(1)(n) [55-2A-103 NMSA 1978]. 
each case and other law which this section does not affect. "Party". Section 1-201(29) [55-1-201 NMSA 1978]. 
Sections 2A-104, 2A-103(4), 9-206 and 9-318 [55-2A-104, "Termination". Section 2A-108(1)(z) [55-2A-103 NMSA 
55-2A-103, 55-9-206 and 55-9-318 NMSA 1978, respec- 1978]. 
tively]. However, with respect to finance leases that are 
not consumer leases courts have enforced "hell or high ANNOTATIONS 
water" clauses. In re O.P.M. Leasing Servs., 21 Bankr. 993, Effective dates. — Laws 1992, ch. 114, § 238 made 
1006 (Bankr. S.D.N.Y. 1982). Laws 1992, ch. 114, § 55 effective July 1, 1992. 
PART 5 
DEFAULT 


55-2A-501. Default; procedure. 


(1) Whether the lessor or the lessee is in default under a lease contract is determined by the 
lease agreement and this article. 

(2) Ifthe lessor or the lessee is in default under the lease contract, the party seeking enforce- 
ment has, rights and remedies as provided in this article and, except as limited by this article, as 
provided in the lease agreement, 

(3) Ifthe lessor or the lessee is in default under the lease contract, the party seeking enforce- 
ment may reduce the party's claim to judgment, or otherwise enforce the lease contract by self- 
help or any available judicial procedure or nonjudicial procedure, including administrative pro- 
ceeding, arbitration or the like, in accordance with this article. 

(4) Except as otherwise provided in Subsection (a) of Section 55-1-305 NMSA 1978 or this ar- 
ticle or the lease agreement, the rights and remedies referred to in Subsections (2) and (3) of this 
section are cumulative. 

(5) Ifthe lease agreement covers both real property and goods, the party seeking enforcement 
may proceed under this part as to the goods, or under other applicable law as to both the real 
property and the goods in accordance with that party's rights and remedies in respect of the real 
property, in which case this part does not apply. 


History: 1978 Comp., § 55-2A-501, enacted by Laws Uniform Statutory Source. — Former Section 9-501 [55- 
1992, ch. 114, § 56; 2005, ch. 144, § 38. 9-501 NMSA 1978] (now codified as Section 9-601 [55-9- 
601 NMSA 1978)]). 
OFFICIAL COMMENTS Changes: — Substantially revised. 
UCC Official Comments ©iby ALI & the NCCUSL. Re- Purposes: — 
produced with permission of the PEB for the UCC, All 1. Subsection (1) is new and represents a departure 


from the Article on Secured Transactions (Article 9) as the 


rights reserved. 
2 subsection makes clear that whether a party to the lease 
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agreement is in default is determined by this Article as 
well as the agreement, Sections 2A-508 and 2A-523 [55- 
2A-508 and 55-2A-523 NMSA 1978, respectively]. It fur- 
ther departs from Article 9 in recognizing the potential 
default of either party, a function of the bilateral nature of 
the obligations between the parties to the lease contract. 

2. Subsection (2) is a version of the first sentence of 
Section 9-601(a) [55-9-601(a) NMSA 1978], revised to re- 
flect leasing terminology. 

3. Subsection (8), an expansive version of the second 

sentence of Section 9-601(a) [55-9-601(a) NMSA 1978], 
lists the procedures that may be followed by the party 
seeking enforcement; in effect, the scope of the proce- 
dures listed in Subsection (3) is consistent with the scope 
of the procedures available to the foreclosing secured 
party. 
4. Subsection (4) establishes that the parties’ Hight 
and remedies are cumulative. DeKoven, Leases of Equip- 
ment: Puritan Leasing Company v, August, A Dangerous 
Decision, 12 U.S.F.L.Rev. 257, 276-80 (1978),. Cumula- 
tion, and largely unrestricted selection, of remedies is 
allowed in furtherance of the general policy of the Com- 
mercial Code, stated in Section 1-805 [55-1-805 NMSA 
1978], that remedies be liberally administered to put 
the aggrieved party in as good a position as if the other 
party had fully performed. Therefore, cumulation of, or 
selection among, remedies is available to the extent nec- 
essary to put the aggrieved party in as good a position as 
it would have been in had there been full performance. 
However, cumulation of, or selection among, remedies is 
not available to the extent that the cumulation or selec- 
tion would put the aggrieved party in a better position 
than it would have been in had there been full perfor- 
mance by the other party. 


55-2A-502. Notice after default. 


UNIFORM COMMERCIAL CODE 


55-2A-503 


5. Section 9-602 [55-9-602 NMSA 1978], which, 
among other things, states that certain rules, to the ex- 
tent they give rights to the debtor and impose duties on 
the secured party, may not be waived or varied, is not in- 
corporated in this Article. ‘Given the significance of free- 
dom of contract in the development of the common law 
as it applies to bailments for hire and the lessee's lack 
of an equity of redemption, there is no reason to impose 
that restraint. 

Cross References. — Sections 1-305, 2A-508, 2A-523 
[55+1-305, 55-2A-508, 55-2A-523 NMSA 1978; respec- 
tively], Article 9, especially Sections 9-601 and 9-602 aie 
9-601 and 55-9-602 NMSA 1978]. 

Definitional Cross References. — 

"Goods". Section 2A-103(1)(h) [55-2A-103 NMSA 1978]. 

"Lease agreement". Section 2A-103(1)(k) [55-2A-103 
NMSA 1978]. 

"Lease contract', Section 2A-103(1)() [55-2A-103 
NMSA 1978]. 

"Lessee". Section 2A-103(1)(n) [55-2A-103 NMSA 1978]. 

"Lessor". Section 2A-103(1)(p) [55-2A-103 NMSA 1978]. 

"Party". Section 1-201(b)(26) [55-1-201(b)(26) NMSA 
1978]. b 

"Remedy". Section 1-201(b)(32) [55-1-201(b)(32) NMSA 
1978]. 

"Rights". Section 1-201(b)(34) [55-1-201(b)(84) NMSA 
1978].. 


ANNOTATIONS 


The 2005 amendment, effective January 1, 2006, 
changed the statutory reference in Subsection (5) from 
Subsection (1) of Section 55-1-106 NMSA 1978 to Subsec- 
tion (a) of Section 55-1-305 NMSA 1978, 


Except as otherwise provided in this article or the lease agreement, the lessor or lessee in de- 
fault under the lease contract is not entitled to notice of default or notice of enforcement from the 


other party to the lease agreement. 


History: 1978 Comp., § 55-2A-502, paren by Laws 
1992, ch. 114, § 57. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL, Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

Uniform Statutory Source: — None. 

Purposes: — This section makes clear that absent 
agreement to the contrary or provision in this Article to 
the contrary, e.g., Section 2A-516(8)(a) [55-2A-516 NMSA 
1978], the party in default:is. not entitled to notice. of de- 
fault or enforcement. While a review of Part 5 of Article 9 
leads to the same conclusion with respect to giving notice 
of default to the debtor, it is never stated: Although Article 
9 requires notice of disposition and strict foreclosure, the 
different scheme of lessors' and lessees' rights and reme- 
dies developed under the common law, and codified by this 
Article, generally does not require notice of enforcement; 
furthermore, such notice is not mandated by due process 


requirements. However, certain sections of this Article do 
require notice. E.g., Section 2A-517(2) [55- 2A-517 NMSA 


1978]. 


Cross References: — Sections 2A-516(3)(a), 2A-517(2), 
and Article 9, esp. Part 5 [55-2A-516 and 55-2A-517 
NMSA 1978]. © 

Definitional Cross References; — 

"Lease agreement". Section 2A-103(1)(Is) [55-2A-103 


~NMSA 1978]. 


"Lease contract", Section | 2A-103(1)() -[55-2A-103 
NMSA.‘1978]. 

"Lessee". Section 2A- 103(1)(n) [55-2A-103 NMSA 1978]. 

"Lessor". Section 2A-103(1)(p) [55-2A-103 NMSA 1978]. 

"Notice". Section 1-201(25) [55-1-201 NMSA 1978]. 

"Party". Section 1-201(29) [55-1-201 NMSA 1978]. 


ANNOTATIONS 


Effective dates. — Laws 1992, ch. 114, § 238 made 
Laws 1992, ch. 114, § 57 effective July 1, 1992. ; 


55-2A-503. Modification or impairment of rights and remedies. 


(1) Except as otherwise provided in this article, the lease agreement may. include rights and 
remedies for default in addition to or in substitution for those provided in this article and may 
limit or alter the measure of damages recoverable under this article. 
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(2) Resort toa remedy provided under this article or in the lease agreement is optional unless 
the remedy is expressly agreed to be exclusive. If circumstances cause an exclusive or limited rem- 
edy to fail of its essential purpose, or provision for an exclusive remedy is unconscionable, remedy 
may be had as provided in this article. 

(3) Consequential damages may be liquidated under Section 55-2A-504 NMSA 1978, or may 
otherwise be limited, altered or excluded unless the limitation, alteration or exclusion is uncon- 
scionable. Limitation, alteration or exclusion of consequential damages for injury to the person in 
the case of consumer goods is prima facie unconscionable but limitation, alteration or exclusion of 
damages where the loss is commercial is not prima facie unconscionable. 

(4) Rights and remedies on default by the lessor or the lessee with respect to any obligation or 
promise collateral or ancillary to the lease contract are not impaired by this article. 


History: 1978 Comp., § 55-2A-508, enacted by Laws 3. ‘Subsection (3), a revision of Section 2-719(3) [55-2- 

1992, ch. 114, § 58. 719 NMSA 1978], makes clear.that consequential dam- 
1 raat q ; re 

OFFICIAL COMMENTS pees ny i be liquidated. Section 2A-504(1)[55-2A-504 

UCC Official Comments © by ALI & the NCCUSL. Re- 4, Subsection (4) is a revision of the provisions of Sec- 


produced with permission of the PEB for the UCC. All tion 2-701 [55-2-701 NMSA 1978]. This subsection leaves 
rights reserved. the treatment of default with respect to obligations or 


Uniform Statutory Source: — Sections 2-719 and 2-701 promises collateral or'ancillary to the lease contract to 
[55-2-719 and 55-2-701 NMSA 1978] pi 3H other law. Sections 2A-103(4) and 1-103 [55-2A-103 and 
Changes: — Rewritten to reflect lease terminology and 55-1-103 NMSA 1978, respectively]. An example of such 


to clarify the relationship between this section and Sec- an obligation would be that of the lessor to the secured 
tion 2A-504 [55-2A-504 NMSA 1978]. creditor which has provided the funds to leverage the 


Purposes: — lessor's lease transaction; an example of such a prom- 
1. A significant purpose of this Part is to provide ise would be that of the lessee, as seller, to the lessor, as 


rights and remedies for those parties to a lease who fail buyer, in a sale-leaseback transaction. ; 

i ea east Be aetEhE AE Shows Pubte and ‘rem: Cross References: — Sections 1-102(3), 1-103, Article 
edies fail of their essential purpose or are unenforceable. 2, especially Sections 2-701, 2-719, 2-719(1), 2°719(8), 2- 
However, it is important to note that this implies no re- 719 official comment 1, and Sections 2A-103(4), 2A-105, 
striction on freedom to contract. Sections 2A-103(4) and 2A-106, 2A-108(1), 2A-108(2), and 2A-504 [55-1-102, 
1-102(3) [55-2A-103 and 55-1-102 NMSA 1978, respec- 55-1-108, 55-2-701, 55-2-719, 55-2A-103, 55-2A-105, 55- 
tively]. Thus, subsection (1), a revised version of the provi- 2A-106, 55-2A-108 and 55-2A-504 NMSA 1978, respec- 
sions of Section 2-719(1) [55-2-719 NMSA 1978], allows moet Oil! Cited RRS ferBeloas 

the parties to the lease agreement freedom to provide ss feat y Hie 

for rights and remedies in addition to or in substitution "Agreed - Section 1-201(8) [55-1-201 NMSA 1978]. 

for those provided in this Article and to alter or limit the ; rapoee goods". Section 9-109(1) [55-9-109 NMSA 
measure of damages recoverable under this Article. Ex- ets : ; 

cept to the extent otherwise provided in this Article (eg., Lease agreement.’ Section “2A-T03(1)(k)’ [55-2A-103 


Sections 2A-105, 106 and 108(1) and (2)) [55-2A-105, 55- NMSA 1978]. 9 
2A-106, 55-2A-108 NMSA 1978, respectively], this Part = en88, dapat Section °2A-103(1)@) [55-24-1038 


shall be construed neither to restrict the parties’ ability 
to provide for rights and remedies or to limit or alter the % ‘ : 
measure of damages by agreement, nor to imply disap- “Lessor : Section 2A-103(1)(p) [55-2A-103 NMSA 1978]. 
proval of rights and remedy schemes other than those set Person". Section 1-201(80) [55-1-201 NMSA 1978]. 
forth in this Part. Remedy". Section 1-201(34) [55-1-201 NMSA 1978]. 
"Rights". Section 1-201(36) [55-1-201 NMSA 1978]. 


"Lessee", Section 2A-103(1)(n) [55-2A-103 NMSA 1978], 


2. Subsection (2) makes explicit with respect to this 


Article what is implicit in Section 2-719 [55-2-719 NMSA ANNOTATIONS 

1978] with respect to the Article on Sales (Article 2): ifan 

exclusive remedy is held to be unconscionable, remedies Effective dates. — Laws 1992, ch. 114, § 238 made 
under this Article are available. Section 2-719 [55-2-719 Laws 1992, ch. 114, § 58 effective July 1, 1992. 


NMSA 1978] official comment 1. 


55-2A-504. Liquidation of damages. 


(1) Damages payable by either party for default, or any other act or omission, including in- 
demnity for loss or diminution of anticipated tax benefits or loss or damage to lessor's residual 
interest, may be liquidated in the lease agreement but only at an amount or by a formula 
that is reasonable in light of the then anticipated harm caused by the default or other act or 
omission. | | 

(2) If the lease agreement provides for liquidation of damages, and such provision does not 
comply with Subsection (1), or such provision is an exclusive or limited remedy that circumstances 
cause to fail of its essential purpose, remedy may be had as provided in this article. 
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(3) Ifthe lessor justifiably withholds or stops delivery of goods because of the lessee's default 
or insolvency (Section 55-2A-525 or 55-2A-526 NMSA 1978), the lessee is entitled to restitution of 
any amount by which the sum of his payments exceeds: 

(a) the amount to which the lessor is entitled by virtue of terms heptinating the lessor's 
damages in accordance with Subsection (1); or 

(b) in the absence of those terms, twenty percent of the then present value of the total rent 
the lessee was obligated:to pay for the balance of the lease term, or, in the case af a consumer lease, 
the lesser of such amount or five hundred dollars ($500). i 

(4) A lessee's right to restitution under Subsection (3) is subject to offset to the rh the les- 
sor establishes: 

(a) aright to recover damages under the provisions of this article other than Fins beicleici 
(1); and 

(b) . the amount or value of any benefits received by the lessee directly or indirectly by rea- 
son of the lease contract. 


LEEY. 8 


History: 1978 Comp., § 55-24-504, enacted by Laws This section does not incorporate two other tests that 
1992, ch, 114, § 59. under sales law determine enforceability of liquidated 
damages, i.e., difficulties of proof of loss and inconvenience 
OFFICIAL COMMENTS ; or nonfeasibility of otherwise obtaining an adequate rem- 
edy. The ability to liquidate damages is critical to modern 
UCC Official Comments © by ALI & the NCCUSL. Re- leasing practice; given the parties' freedom to contract at 
produced with permission of the, PEB for the UCC. All common law, the policy behind retaining these two addi- 
rights reserved, tional requirements here was thought to be outweighed. 
Uniform Statutory Source; — Sections 2- 718(1), (2), (3) Further, given the expansion of subsection (1) to enable 
and 2-719(2) [55-2-718 and 55-2-719 NMSA 1978, respec- the parties to liquidate the amount payable with respect 
tively]. to an indemnity for loss or diminution of anticipated tax 
Changes: — Substantially rewritten. benefits resulted in another change: the last, sentence of 
Purposes: — Many leasing transactions are predicated Section 2-718(1) [55-2-718 NMSA 1978], providing that 
on the parties' ability to agree to an appropriate amount a term fixing unreasonably large liquidated damages is 
of damages or formula for damages in the event of default void as a penalty, was also not incorporated, The impact — 
or other act or omission, The rule with respect to sales of local, state and federal tax laws on a leasing transac- 
of goods (Section 2-718) [55-2-718 NMSA 1978] may not tion can result in an amount payable with respect to the 
be sufficiently flexible to accommodate this practice. Thus, tax indemnity many times greater than the original pur- 
consistent with the common law emphasis upon freedom chase price of the goods. By deleting the reference to un- 
to contract with respect to bailments for hire, this section reasonably large liquidated damages the parties are free 
has created a revised rule that allows greater flexibility to negotiate a formula, restrained by the rule of reason- 
with respect to leases of goods. ableness in this section. These changes should invite the 
Subsection (1), a significantly modified version of the parties to liquidate damages. Peters, Remedies for Breach 
provisions of Section 2-718(1) [55-2-718 NMSA 1978], pro- of Contracts Relating to the Sale of Goods Under the Uni- 
vides for liquidation of damages in the lease agreement form Commercial Code: A Roadmap for Article Two, 73 
at an amount or by a formula. Section 2-718(1) [55-2-718 Yale L.J. 199, 278 (1963). 
NMSA 1978] does not by its express terms include liqui- Subsection (2), a revised version of Section 2-719(2) [55- 
dation by a formula; this change was compelled by mod- 2-719 NMSA 1978], provides that if the liquidated dam- 
ern leasing practice, Subsection (1), in a further expansion ages provision is not enforceable or fails of its essential 
of Section 2-718(1) [55-2-718 NMSA 1978], provides for purpose, remedy may be had as provided in this Article. 
liquidation of damages for default as well.as any other act Subsection (3)(b) of this section differs from Subsection 
or omission, (2)(b) of Section 2-718 [55-2-718 NMSA 1978]: in the ab- 
A liquidated damages formula that is common in leas- sence of a valid liquidated damages amount or formula 
ing practice provides that the sum of lease payments past the lessor is permitted to retain 20 percent of the present 
due, accelerated future lease payments, and the lessor's value of the total rent payable under the lease. The alter- 
estimated residual interest, less the net proceeds of dispo- native limitation of $500 contained in Section 2-718 [55- 
sition (whether by sale or re-lease) of the leased goods is 2-718 NMSA 1978] is deleted as unrealistically low with 
the lessor's damages, Tax indemnities, costs, interest and respect to a lease other than a consumer lease, 
attorney's fees are also added to determine the lessor's Cross References: — Sections 1-201(87), 2-718, 2-718(1), 
damages. Another common liquidated damages formula 2-718(2)(b) and 2-719(2) [55-1+201, 55-2-718 and 55-2-719. 
utilizes a periodic depreciation allocation as a credit to the NMSA 1978, respectively]. 
aforesaid amount in mitigation of a lessor's damages. A Definitional Cross References: — ; 
third formula provides for a fixed number of periodic pay- "Consumer lease", Section 2A- 103(1\(e) -[55-2A-108 
ments as a means of liquidating damages. Stipulated loss NMSA 1978}. 
or stipulated damage schedules are also common. Whether): : "Delivery". Section 1-201(14) [55-1-201 NMSA 1978]. 
these formulae are enforceable will be determined in the "Goods". Section 2A-103(1)(h)-[55-2A-103 NMSA 1978]. 
context of each case by applying a standard of reasonable- "Insolvent". Section 1-201(23) [55-1-201 NMSA 1978]. 
ness in light of the harm anticipated when the formula "Lease agreement". Section 2A-103(1)(k) [55-2A-103 
was agreed to, Whether the inclusion of these formulae NMSA 1978}. 
will affect the classification of the transaction as a lease "Lease. contract". Section 2A-103(1)() [55-2A-103 
or a security interest is to be determined by the facts of NMSA 1978]. 
each case. Section 1-201(87) [55-1-201 NMSA 1978]. E.g., ~ "Lessee". Section 2A-103(1)(n) [55-2A-103 NMSA 1978]. 
In re Noack, 44 Bankr, 172, 174-75 (Bankr, E.D.Wis.1984), "Lessor", Section 2A-108(1)(p) [55-2A-103 NMSA 1978]. 
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"Lessor's residual interest". Section 2A-103(1)(q) [55- "Term". Section ‘1-201(42) [55-1-201 NMSA 1978]. 
2A-103. NMSA 1978]. © "Value". Section 1-201(44) [55-1-201 NMSA 1978}. 
"Party", Section 1-201(29) [55-1-201. NMSA 1978]. 
"Present value". Section 2A-103(1)(u) [55-2A-103 NMSA ANNOTATIONS 
1978}. Effective dates. — Laws 1992,-ch. 114, § 238 made 
"Remedy". Section 1-201(34) [55-1-201 NMSA 1978]. . - Laws 1992, ch. 114, § 59 effective July 1, ere 


"Rights". Section 1-201(36) [55-1-201 NMSA 1978]. 


55-2A-505. Cancellation and termination and effect of cancellation, 
termination, rescission or fraud on rights and remedies, 


(1) On cancellation of the lease contract, all obligations that are still.executory on both sides 
are discharged, but any right based on prior default or performance survives, and the cancelling 
party also retains any remedy for default of the whole lease contract or any unperformed balance. 

(2) On termination of the lease contract, all obligations that are still executory on both sides 
are discharged but any right based on prior default or performance survives. 

(3) Unless the contrary interition clearly appears, expressions of "cancellation", "recission [re- 
scission]" or the like of the lease contract may not be construed as a renunciation or discharge of 
any claim in damages for an antecedent default. 

(4) Rights and remedies for material misrepresentation or fraud include all rights and rem- 
edies available under this article for default. 

(5) Neither rescission nor a claim for rescission of the lease contract nor rejection or return of 
the goods may bar or be deemed inconsistent with a claim for damages or other right or remedy. 


History: 1978 Comp., § 55-2A-505, enacted by Laws "Goods". Section 2A-103(1)(h) [55-2A-103 NMSA 1978]. 

1992, ch. 114, § 60. -"Lease contract". Section 2A-103(1)(7/) [55-2A-103 
NMSA 1978]. , 
OFFICIAL COMMENTS "Party". Section 1-201(29) [55-1-201 NMSA 1978]. 

UCC Official Comments © by ALI & the NCCUSL. Re- bemedy". Section 1-201(34) 155-1-201 NMSA 1976]. 
produced with permission of the PEB for the UCC. All Rights - Section 1-201(36) [55-1-201 NMSA 1978]. 
rights reserved. "Termination". Section 2A-108(1)(z) [55-2A-103 NMSA 

Uniform Statutory Source: — Sections 2-106(3) and (A), 1978]. 

2-720 and 2-721 [55-2-106, 55-2-720 and 55-2-721 NMSA ANNOTATIONS 
1978, respectively]. 

Changes: — Revised to reflect Vieeie ae eted and ter- Effective dates. — Laws 1992, ch..114, § 238 made 

minology. Laws 1992, ch. 114, § 60 effective July 1, 1992. 


Definitional Cross Rererences: — 
"Cancellation". Section 2A- wae a 2A-1038 NMSA 
1978]. 


55-2A-506. Statute of limitations. 


(1) An action for default under a lease contract, including breach of warranty or indemnity, 
must be commenced within four years after the cause of action accrued. By the original lease con- 
tract the parties may reduce the period of limitation to not less than one year. 

(2) A cause of action for default accrues when the act or omission on which the default or 
breach of warranty is based is‘or should have been discovered by the aggrieved party, or when the 
default occurs, whichever is later. A cause of action for indemnity accrues when the act or omis- 
sion on which the claim for indemnity is based is or should have been discovered by the indemni- 
fied party, whichever is later. 

(83) If an action commenced within the time limited by Subsection (1) is so paler ia pea as to 
leave available a remedy by another action for the same default or breach of warranty or indem- 
nity, the other action may be commenced after the expiration of the time limited and within six 
months after the termination of the first action unless the termination resulted from voluntary 
discontinuance or from dismissal for failure or neglect to prosecute. 

(4) This section does not alter the law on tolling of the statute of limitations nor does it apply 
to causes of action that have accrued before this article becomes effective. 
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History: 1978 Comp., § 55-2A-506; enacted by Laws 
1992, ch. 114, § 61. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC, All 
rights reserved. 

Uniform Statutory Source: — Section 2-725 [55-2-725 
NMSA 1978]. 

Changes: — Substantially rewritten. . 

Purposes: — Subsection (1) does, not incorporate the 
limitation found in Section 2-725(1) [55-2-725° NMSA 
1978] prohibiting the parties from extending the period 
of limitation. Breach of warranty and indemnity claims 
often arise in a lease transaction; with the passage of time 
such claims often diminish or are eliminated. To encour- 
age the parties to commence litigation under these cir- 
cumstances makes little sense. 

Subsection (2) states two rules for determining when 
a cause of action accrues. With respect to default, the 
rule of Section 2-725(2) [55-2-725 NMSA 1978] is not 
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incorporated in favor of a more liberal rule of the later 
of the date when the default occurs or when the act or 
omission on which it is based is or should have been dis- 
covered. With respect to indemnity, a similarly liberal rule 
is adopted. 

Cross References: — Sections 2- 725(1) and 2- 725(2) [55- 
2-725 NMSA 1978]. 

Definitional Cross References: — 

"Action", Section 1-201(1) [55-1-201 NMSA 1978]. 

"Agerieved party". Section .1-201(2) [55-1-201 NMSA 
1978]. 

"Lease contract". Section’ 2A-103(1)(7) [55-2A-103 
NMSA 1978]. 

"Party". Section 1-201(29) [55-1-201 NMSA 1978]. 

"Remedy". Section 1-201(34) [55-1-201 NMSA 1978]. 

"Termination". Section 2A-103(1)(z) [55-2A-108 NMSA 
1978], 


ANNOTATIONS 


Effective dates. — Laws 1992, ch. 114, § 238 made 
Laws 1992, ch. 114, § 61 effective July 1, 1992. 


55-2A-507. Proof of market rent; time and place. 


(1) Damages based on market rent (Section 55-2A-519 or 55-2A-528 NMSA 1978) are deter- 
mined according to the rent for the use of the goods concerned for a lease term identical to the 
remaining lease term of the original lease agreement and prevailing at the times specified in Sec- 
tions 55-2A-519 and 55-2A-528 NMSA 1978. 

(2) If evidence of rent for the use of the goods concerned for a lease term identical to the re- 
maining lease term of the original lease agreement and prevailing at the times or places described 
in this article is not readily available, the rent prevailing within any reasonable time before or af- 
ter the time described or at any other place or for a different lease term which in commercial judg- 
ment or under usage of trade would serve as a reasonable substitute for the one described may be 
used, making any proper allowance for the difference, including the cost of transporting the goods 
to or from the other place. 

(3) Evidence of a relevant rent prevailing at a time or place or for a lease term other than the 
one described in this article offered by one party is not admissible unless and until he has given 
the other party notice the court finds sufficient to prevent unfair surprise. 

(4) Ifthe prevailing rent or value of any goods regularly leased in any established market is in 
issue, reports in official publications or trade journals or in newspapers or periodicals of general 
circulation published as the reports of that market are admissible in evidence. The circumstances 
of the preparation of the report may be shown to affect its weight but not its admissibility. 


History: 1978 Comp., § 55-2A-507, enacted by Laws 
1992, ch. 114, § 62, 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved, 

Uniform Statutory Source: — Sections 2-728 and 2-724 
[55-2-723 and 55-2-724 NMSA 1978, respectively]. 

Changes; — Revised to reflect leasing practices and ter- 
minology, Sections 2A-519 and 2A-528 [55-2A-519 and 55- 
2A-528 NMSA 1978, respectively] specify the times as of 
which market rent is to be determined. 

Definitional Cross References; — 


"Goods". Section 2A-103(1)(h) [55-2A-103 NMSA 1978]. 

"Lease". Section 2A-103(1)(j) [55-2A-103 NMSA 1978]. 

"Lease agreement", Section 2A-103(1)(k) [55-2A-103 
NMSA 1978], 

"Notice". Section 1-201(25) [55-1-201 NMSA 1978]. 

"Party". Section 1-201(29) [55-1-201 NMSA 1978]. 

"Reasonable time". Section 1-204(1) and (2) [55-1-204 
NMSA 1978]. 

"Usage of trade". Section 1-205 [55-1-205 NMSA 1978]. 

"Value". Section 1-201(44) [55-1-201 NMSA 1978]. 


ANNOTATIONS 


Effective dates. — Laws 1992, ch. 114, § 288 made 
Laws 1992, ch. 114, § 62 effective July 1, 1992. 


55-2A-508. Lessee's remedies. 


(1) Ifa lessor fails to deliver the goods in conformity to the lease contract (Section 55-2A- 
509 NMSA 1978) or repudiates the lease contract (Section 55-2A-402 NMSA 1978), or a lessee 
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rightfully rejects the goods (Section 55-2A-509 NMSA 1978) or justifiably revokes acceptance of 
the goods (Section 55-2A-517 NMSA 1978), then with respect to any goods involved, and with re- 
spect to all of the goods if under an installment lease contract the value of the whole lease contract 
is substantially impaired (Section 55-2A-510 NMSA 1978), the lessor is in default under the lease 
contract and the lessee may: 

(a) cancel the lease contract (Section 55-2A-505(1) NMSA 1978); .. 

(b) recover so much of the rent and security as has been paid and is just under the circum- 
stances; 

(c) cover and recover damages as to all goods affected whether or not they have been iden- 
tified to the lease contract (Sections 55-2A-518 and 55-2A-520 NMSA 1978), or recover damages 
for nondelivery (Sections 55-2A-519 and 55-2A-520 NMSA 1978); or 

(d) exercise any other rights or pursue any other remedies provided in the lease contract. 

(2) Ifa lessor fails to deliver the goods in conformity to the lease contract or repudiates the 
lease contract, the lessee may also: 

(a) if the goods have been identified, recover them (Section 55-2A-522 NMSA 1978); or 

(b) in a proper case, obtain specific performance or replevy the goods (Section 55-2A-521 
NMSA 1978). | 

(3) Ifa lessor is otherwise in default under a lease contract, the lessee may exercise the rights 
and pursue the remedies provided in the lease contract, which may include a right to cancel the 
lease, and in Section 55-2A-519(3) NMSA 1978. 

(4) Ifa lessor has breached a warranty, whether express or implied, the lessee may recover 
damages (Section 55-2A-519(4) NMSA 1978). 

(5) On rightful rejection or justifiable revocation of acceptance, a lessee has a security interest 
in goods in the lessee's possession or control for any rent and security that has been paid and any 
expenses reasonably incurred in their inspection, receipt, transportation and care and custody and 
may hold those goods and dispose of them in good faith and in a commercially reasonable manner, 
subject to Section 55-2A-527(5) NMSA 1978. 

(6) Subject to the provisions of Section 55-2A-407 NMSA 1978, a lessee, on notifying the lessor 
of the lessee's intention to do so, may deduct all or any part of the damages resulting from any 
default under the lease contract from any part of the rent still due under the same lease contract. 


History: 1978 Comp., § 55-2A-508, enacted by Laws remedy bars another in a particular case is a function of 
1992, ch. 114, § 63. whether the lessee has been put in as good a position as if 
the lessor had fully performed the lease agreement. Use of 

OFFICIAL COMMENTS . multiple remedies is barred only if the effect is to put the 

UCC Official Comments © by ALI & the NCCUSL. Re- lessee in a better position than it would have been in had 

. ae B the UCC. -All the lessor fully performed under the lease. Sections 2A- 

EPL ea enmissionief the REA tensthe, US 103(4), 2A-501(4), and 1-106(1) [55-2A-103, 55-2A-501 and 
Uniform Statutory Source: — Sections 2-711 and 2-717 55-1-106 NMSA 1978, respectively]. Subsection 1(b), in 
[55-2-711 and 55-2-717 NMSA 1978, respectively], recognition that no bright line can be created that would 


@ 48 ‘ ‘ operate fairly in all installment lease cases and in recog- 
Sean ieee Bays eee: nition of the fact that a lessee may be able to cancel the 
1. This section is an index to Sections 2A-509 through lease (revoke acceptance of the goods) after the goods have 

522 [55-2A-509 to 55-2A-522 NMSA 1978] which set out been in use for some period of time, does not require that 
the lessee's rights and remedies after the lessor's de- all lease payments made by the lessee under the lease be 
fault. The lessor and the lessee can agree to modify the returned upon cancellation. Rather, only such portion as 
rights and remedies available under this Article; they can, is just of the rent and security payments made may be 
among other things, provide that for defaults other than recovered, If a defect in the goods is discovered immedi- 
those specified in subsection (1) the lessee can exercise the ately upon tender to the lessee and the goods are rejected 
rights and remedies referred to in subsection (1); and they immediately, then the lessee should recover all payments 
can create a new scheme of rights and remedies triggered made. If, however, for example, a 36-month equipment 


by the occurrence of the default. Sections 2A-103(4) and 1- lease is terminated in the 12th month because the lessor 
102(3) [55-2A-103 and 55-1-102 NMSA 1978, respectively]. has materially breached the contract by failing to perform 

2, Subsection (1), a substantially rewritten version of its maintenance obligations, it may be just to return only 
the provisions of Section 2-711(1) [55-2-711 NMSA 1978], a small part or none of the rental payments already made. 


lists three cumulative remedies of the lessee where the 3, Subsection (2), a version of the provisions of Section 2- 
lessor has failed to deliver conforming goods or has repu- 711(2) [55-2-711 NMSA 1978] revised to reflect leasing ter- 
diated the contract, or the lessee has rightfully rejected minology, lists two alternative remedies for the recovery of 
or justifiably revoked. Sections 2A-501(2) and (4) [55-2A- the goods by the lessee; however, each of these remedies is 
501 NMSA 1978]. Subsection (1) also allows’ the lessee to cumulative with respect to those listed in subsection (1). 

exercise any contractual remedy. This Article rejects any 4, Subsection (3).is new. It covers defaults which do 
general doctrine of election of remedy. To determine if one not deprive the lessee of the goods and which are not so 
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serious as to justify rejection or revocation of acceptance 
under subsection (1). It also covers defaults for which the 
lessee could have rejected or revoked acceptance of the 
goods but elects not to do so and retains the goods. In ei- 
ther case, a lessee which retains the goods is entitled to 
recover damages as stated in Section 2A-519(3) [55-2A- 
519 NMSA 1978]. That measure of damages is "the loss 
resulting in the ordinary course of events from the lessor's 
default as determined in any manner that is reasonable 
together with incidental and consequential damages, less 
expenses saved in consequence of the lessor's breach." 

5. ‘Subsection (1)(d) and subsection (8) recognize that 
the lease agreement may provide rights and remedies in 
addition to or different from those which Article 2A pro- 
vides. In particular, subsection (3) provides that the lease 
agreement may give the remedy of cancellation of the 
lease for defaults by the lessor that would not otherwise 
be material defaults which would justify cancellation un- 
der subsection (1). If there is a right to cancel, there is, of 
course, a right to reject or revoke acceptance of the goods. 

6. Subsection (4) is new and merely adds to the com- 
pleteness of the index by including a reference to the 
lessee's recovery of damages upon the lessor's breach of 
warranty; such-breach may not rise to the level of a de- 
fault by the lessor justifying revocation of acceptance. If 
the lessee properly rejects or revokes acceptance of the 
goods because of a breach of warranty, the rights and 
remedies are those provided in Subsection (1) rather 
than those in Section 2A-519(4) [55-2A-519 NMSA 1978]. 

7. Subsection (5), a revised version of the provisions 
of Section 2-711(3) [55-2-711 NMSA 1978], recognizes, on 
rightful rejection or justifiable revocation, the lessee's se- 
curity interest in goods in its possession and control. Sec- 
tion 9-113 [55-9-113 NMSA 1978], which recognized secu- 
rity interests arising under the Article on Sales (Article 2), 
was amended with the adoption of this Article to reflect 
the security interests arising under this Article. Pursuant 
to Section 2A-511(4) [55-2A-511 NMSA 1978], a purchaser 
who purchases goods from the lessee in good faith takes 
free of any rights of the lessor, or in the case of'a finance 
lease the supplier. Such goods, however, must have been 
rightfully rejected and disposed of pursuant to Section 2A- 
511 or 2A-512 [55-2A-511 and 55-2A-512 NMSA 1978, re- 
spectively]. However, Section 2A-517(5) [55-2A-517 NMSA 
1978] provides that the lessee will have the same rights 
and duties with respect to goods where acceptance has 
been revoked as with respect to goods rejected. Thus, Sec- 
tion 2A-511(4) [55-2A-511, NMSA 1978] will apply to the 
lessee's disposition of such goods. 

8. Pursuant to Section 2A-527(5) [55-2A-527 NMSA 
1978], the lessee must account to the lessor for. the excess 
proceeds of such disposition, after satisfaction of the claim 
secured by the lessee's security interest. 
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9. Subsection (6), a slightly revised version of the 
provisions of Section 2-717 [55-2-717 NMSA 1978], sanc- 
tions a right of set-off by the lessee, subject to the rule of 
Section 2A-407 [55-2A-407 NMSA 1978] with respect-to 
irrevocable promises in a finance lease that is not a con- 
sumer lease, and further subject to an enforceable "hell or 
high water" clause in the lease agreement. Section 2A-407 
[55-2A-407 NMSA 1978] official comment. No attempt is 
made to state how the set-off should occur; this is to be 
determined by the facts of each case. 

10, There is no special treatment of the finance lease 
in this section. Absent supplemental principles of law and 


~ equity to the contrary, in the case of most finance leases, 


_ 24-103 NMSA 1978]. 


following the lessee's acceptance of the goods the lessee will 
have no rights or remedies against the lessor, because the 
lessor's obligations to the lessee are minimal. Sections 2A- 
210 and 2A-211(1) [55-2A-210 and 55-2A-211 NMSA 1978, 
respectively]. Since the lessee will look to the supplier for 
performance, this is appropriate. Section 2A-209. 

Cross References: — Sections 1-102(38), 1-103, 1-106(1), 
Article 2, especially Sections 2-711, 2-717 and Sec- 
tions 2A-103(4), 2A-209, 2A-210, 2A-211(1), 2A-407, 2A- 
501(2), 2A-501(4), 2A-509 through 2A-522, 2A-511(3), 2A- 
517(5), 2A-527(5) and Section 9-113 [55-1-102, 55-1-103, 


65-1-106, 55-2-711, 55-2-717, 55-2A-103, 55-2A-209, 55- 


2A-210, 55-2A-211, 55-2A-407, 55-2A-501, 55-2A-509 to 
55-2A-522, 55-2A-511, 55-2A-517, 55- QA-527 Bnd 55-9-113 
NMSA 1978, respectively]. 

Definitional Cross References: — 

"Conforming". Section 2A-103(1)(d) [55-2A- 103 NMSA 
1978]. 

"Delivery". Section 1-201(14) [55-1-201 NMSA 1978], 

"Good faith". Sections 1-201(19) and 2-103(1)(b) [55-1- 
201 and 55-2-103 NMSA 1978, respectively]. 

"Goods". Section 2A-103(1)(h) [55-2A-103 NMSA 1978]. 

"Installment lease contract". Section 2A-1038(1)(i) [55- 

"Lease contract". Section 2A-1038(1)(/) 
NMSA 1978]. 

"Lessee". Section 2A-108(1)(n) [55-2A-103 NMSA 1978]. 

"Lessor". Section 2A-103(1)(p) [55-2A-103 NMSA 1978]. 

"Notifies". Section 1-201(26) [55-1-201 NMSA 1978]. 

"Receipt". Section 2-103(1)(c) [55-2-103 NMSA 1978]. 

"Remedy", Section 1-201(34) [55-1-201 NMSA 1978]. 

"Rights", Section 1-201(36) [55-1-201 NMSA 1978]. 

"Security interest". Section 1-201(37) [55-1-201 NMSA 
1978]. 

"Value". Section 1-201(44) [55-1-201 NMSA 1978). 


ANNOTATIONS 


Effective dates. — Laws 1992, ch. 114, § 238 made 
Laws 1992, ch. 114, § 68 effective July 1, 1992, 


[55-2A-103 


55-2A-509. Lessee's rights on improper delivery; rightful rejection. 


(1) Subject to the provisions of Section 2A-510 on default in installment:lease contracts, if the 
goods or the tender or delivery fail in any respect to conform to the lease contract, the lessee may 
reject or accept the goods or accept any commercial unit or units and reject the rest of the goods. 

(2) Rejection of goods is ineffective unless it is within a reasonable time after tender or deliv- 
ery of the goods and the lessee Braun Any notifies the lessor. 


History: 1978 Comp., § 55- 00, enacted by Laws 
1992, ch. 114, § 64. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 
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Uniform Statutory Source: — Sections 2-601 and. 2- 
602(1) [55-2-601 and 55-2-602 NMSA 1978, respectively]. 

Changes: — Revised to reflect leasing practices and ter- 
minology. 

Definitional Cross References: — 

"Commercial unit", Section 2A-103(1)(c) [55-2A-103 
NMSA 1978]. 1 
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"Conforming", Section 2A-103(1)(d) [55-2A-103 NMSA "Notifies". Section 1-201(26) [55-1-201 NMSA 1978]. 
1978]. "Reasonable time". Section 1-204(1) and (2) [55-1-204 
"Delivery". Beh Fath 1-201(14) [55-1-201 NMSA 1978]. NMSA 1978]. 
"Goods". Section 2A-103(1)(h) [55-2A-103 NMSA 1978]. "Rights". Section 1-201(86) [55-1-201 NMSA 1978]. 
"Installment lease contract". Section 2A-103(1)(i) [55- "Seasonably". Section 1-204(3) [55-1-204 NMSA 1978]. 
2A-103 NMSA 1978]. . 
"Lease contract", Section 2A-103(1)(J) [55-2A-103 ANNOTATIONS 
NMSA 1978]. p os 1 238 
"Lessee". Section 2A-103(1)(n) [55-2A-103 NMSA 1978]. ties thos ene r BEEP TAT ibe: ant: 


"Lessor". Section 2A-103(1)(p) [55-2A-103 NMSA 1978]. 


55-2A-510. Installment lease contracts; rejection and default. 


(1) Under an installment lease contract'a lessee may reject any delivery that is nonconforming 
if the nonconformity substantially impairs the value of that delivery and cannot be cured or the 
nonconformity is a defect in the required documents; but if the nonconformity does not fall within 
Subsection (2) and the lessor or the supplier gives adequate assurance of its cure, the lessee must 
accept that delivery. , 

(2) Whenever nonconformity or default with respect to one or more deliveries substantially im- 
pairs the value of the installment lease contract as a whole there is a default with respect to the 
whole. But, the aggrieved party reinstates the installment lease contract as a whole if the aggrieved 
party accepts a nonconforming delivery without seasonably notifying of cancellation or brings an 
action with respect only to past deliveries or demands performance as to future deliveries, 


History: 1978 Comp., § 55-2A-510, enacted by Laws "Conforming". Section 2A-103(1)(d) [55-2A-1083 NMSA 
1992, ch. 114, § 65. 1978]. 
"Delivery". Section 1-201(14) [55-1-201 NMSA 1978]. 
OFFICIAL COMMENTS "Installment lease contract". Section 2A-103(1)(i) [55- 
UCC Official Comments © by ALI & the NCCUSL. Re- SATUS NSS tot ohe 
produced with permission of the PEB for the UCC. All ‘Lessee’. Section 2A-103(1)(n) [55-2A-103 NMSA 1978]. 
meehie tence Notifies" Section 1.201(26)55-1.201 NMSA 1978], 
Uniform. Statutory Source: — Section 2-612 [55-2-612 Notifies Section 1° “1s 
NMSK 1978] ee en DRE FPR "Seasonably". Section 1-204(3) [55-1-204 NMSA 1978]. 
Changes: — Revised to reflect leasing practices and ter- “tite . Section 2A-103(1)(x) [55-2A-103 NMSA 
wraitlony ; 
GTA elias panies "Value". Section 1-201(44) [55-1-201 NMSA 1978]. 
"Action". Section 1-201(1) [55-1-201 NMSA 1978]. ANN 
"Aggrieved party". Section 1-201(2) [55-1-201 NMSA DTSTIONS 
1978]. Effective dates. — Laws 1992, ch. 114, § 238 made 


"Cancellation". Gedtion 2A-103(1)(b) [55-2A-103 NMSA Laws 1992, ch. 114, § 65 effective July 1, 1992. 
1978], 


55-2A-511. Merchant lessee's duties as to rightfully rejected goods. 


(1) ‘Subject to any security interest of a‘lessee (Section 55-2A-508(5) NMSA 1978), if a lessor 
or a supplier has no agent or place of business at the market of rejection, a merchant lessee, after 
rejection of goods in his possession or control, shall follow any reasonable instructions received 
from the lessor or the supplier with respect to the goods. In the absence of those instructions a 
merchant lessee shall make reasonable efforts to sell, lease or otherwise dispose of the goods for 
the lessor's account if they threaten to decline in value speedily. Instructions are not reasonable if 
on demand indemnity for expenses is not forthcoming. 

(2) If a merchant lessee (Subsection (1)) or any other lessee (Section 55-2A-512 NMSA 1978) 
disposes of goods, he is entitled to reimbursement either from the lessor or the supplier or out of 
the proceeds for reasonable expenses of caring for and disposing of the goods and, if the expenses 
include no disposition commission, to such commission as is usual in the trade, or if there is none, 
to a reasonable sum not exceeding ten percent of the gross proceeds. 

(8) In complying with this section or Section 55-2A-512 NMSA 1978, the lessee is held only to 
good faith. Good faith conduct hereunder is neither acceptance or conversion nor the basis of an 
action for damages, 
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(4) A purchaser who purchases in good faith from a lessee pursuant to this section or Sec- 
tion 55-2A-512 NMSA 1978 takes the goods free of any rights of the lessor and the supplier even 
though the lessee fails to comply with one or more of the requirements of this article. 


History: 1978 Comp., § 55-2A-511, enacted by Laws "Good faith". Sections 1-201(19) and 2-103(1)(b) [55-1- 


1992, ch. 114, § 66. 201 and 55-2-103 NMSA 1978, respectively]. 
"Goods", Section 2A-103(1)(h) [55-2A-103 NMSA 1978]. 
OFFICIAL COMMENTS ) "Lease". Section 2A-103(1)(j) [55-2A-103 NMSA 1978]. 
UCC Official Comments © by ALI & the NCCUSL. Re- ‘Lessee’. Section 2A-103(1)(n) [55-2A-103 NMSA 1978]. 
produced with permission of the PEB for the UCC. All Lessor’. Section 2A- 103(1)(p) [55-2A-103 NMSA 1978]. 
rights reserved. udeangtes lessee . Section 2A-103(1)(t) [55-2A-1038 
Uniform Statutory Source: — Sections 2-603 and 2- + “ f 
706(5) [55-2-603 and 55-2-706 NMSA 1978, respectively]. Purchaser". Section 1-201(33) [55-1-201 NMSA 1978]. 


"Rights". Section 1-201(36) [55-1-201 NMSA 1978]. 


C : > Revised to reflect leasi i ter- 
Ranges paced <i Sciaagiiach pide tai "Security interest”. Secuan 1- reds [55-1-201 NMSA 


minology. This section, by its terms, applies to merchants 


as well as others. Thus, in construing the section it is im- 1978}. 
portant to note that under this Act the term good faith * ee Section 2A-108(1)(x) [55-2A-103. NMSA 
is defined differently for merchants (Section 2-103(1)(b)) 7 ‘ 
[55-2-103 NMSA 1978] than for others (Section 1-201(19)) Value". Section 1-201(44) [55-1-201 NMSA 1978}. 
[55-1-201 NMSA 1978]. Section 2A-103(3) and (4) bo 2A- ANNOTATIONS 
103 NMSA 1978]. 
Definitional Cross References: — Effective dates. — Laws 1992, ch..114, § 238 sai 
"Action". Sections 1-201(1) [55-1-201 NMSA 1978]. Laws 1992, ch, 114, § 66 effective July 1, 1992, 


55-2A-512. Lessee's duties as to rightfully rejected goods. 


(1) Except as otherwise provided with respect to goods that threaten to decline in value. speed- 
ily (Section 55-2A-511 NMSA 1978) and subject to any security interest of a lessee (Section 55-2A- 
508(5) NMSA 1978): 

(a) the lessee, after rejection of goods in the lessee's possession, era hold them with rea- 
sonable care at the lessor's or supplier's disposition for a reasonable time after the lessee's season- 
able notification of rejection; . 

(b) if the lessor or the supplier gives no instructions within a reasonable time after notifi- 
cation of rejection, the lessee may store the rejected goods for the lessor's or the supplier's account 
or ship them to the lessor or the supplier or dispose of them for the lessor's or the supplier's ac- 
count with reimbursement in the manner provided in Section 55-2A-511 NMSA 1978; but 

(c) the lessee has no further obligations with regard to goods rightfully rejected. 

(2) Action by the lessee pursuant to Subsection (1) is not acceptance or conversion. 


History: 1978 Comp., § 55-2A-512, enacted by Laws Cross References: — Sections 2-602(2)(b), 2-602(2)(c) 
1992, ch. 114, § 67. and 2-604 [55-2-602 and 55-2-604 NMSA 1978, respec- 
, tively]. 

OFFICIAL COMMENTS Definitional Cross References: — 

UCC Official Comments © by ALI & the NCCUSL. Re- ~Action’eSechion. 1-20101)155-120E NMSAN976l. 
produced with permission of the PEB for the UCC, All "Goods I Section 2A-103(1)(h) [55-24-1038 NMSA 1978}. 
rights reserved. "Lessee", Section 2A-103(1)(n) [55-2A-103 NMSA 1978]. 

Uniform Statutory Source: — Sections 2-602(2)(b) and (c) Lessor". Section 2A-103(1)(p) [55-2A-103 NMSA 1978}. 
and 2-604 [55-2-602 and §5-2-604 NMSA 1978, respectively]. "Notification". Section 1-201(26) [55-1-201 NMSA 1978}. 

Changes: — Substantially rewritten. eee time". Section 1-204(1) and (2) [55-1-204 

Purposes: — The introduction to subsection (1) refer-. x at 
ences goods that threaten to decline in value speedily and ‘Seasonably". Section 1-204(3) [55-1-204 NMSA 1978]. 
not perishables, the reference in Section 2-604 [55-2-604 if Sica interest”. Section 1-201(37) [55-1-201 NMSA 
NMSA 1978], the statutory analogue. This is a change in 7303) . 
style, not substance, as the first: phrase includes the sec- i Grae eats Section 2A-1038(1)(x) ,[55-2A-103 NMSA 
ond, Subparagraphs (a) and (c) are revised versions of the f i ; ‘0 
provisions of Section 2-602(2)(b) and (c) [55-2-602 NMSA Value”. Section 1-201(44) [55-1-201 NMSA 1978]. 
1978}. Subparagraphs (a) states the rule with respect to ANNOTATIONS 
the lessee's treatment of goods in its possession following 
rejection; subparagraph (b) states the rule regarding such Effective dates. — Laws 1992, ch. 114, § 238 made 
goods if the lessor or supplier then fails to give instruc- Laws 1992, ch. 114, § 67 effective July 1, 1992. 


tions to the lessee, If the lessee performs in a fashion con- 
sistent with subparagraphs (a) and (b), subparagraph (c) 
exonerates the lessee, 
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55-2A-513. Cure by lessor of improper tender or delivery; replacement. 


(1) If any eee pest or apis by the lessor or the supplier is rejected because nonconforming 
and the time for performance has not yet expired, the lessor or the supplier may seasonably notify 
the lessee of the lessor's or the supplier's intention to cure and may then make a conforming deliv- 
ery within the time provided in the lease contract. _ 

(2) Ifthe lessee rejects a nonconforming tender that the BROS or the supplier had reasonable 
grounds to believe would be acceptable with or without money allowance, the lessor or the supplier 


may have a further reasonable time to substitute a conforming tender if he Beeseo Dy, notifies the 


lessee. 


ity 


History: 1978 Comp., § 55-2A-513, enacted by Laws 
1992, ch. 114, § 68. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

Uniform Statutory Source: — Section 2-508 [55-2-508 
NMSA 1978]. 

Changes: Revised to reflect leasing practices: and termi- 
nology. 

Definitional Cross Referentes: — 

"Conforming". Section 2A-103(1)(d) [55-2A-103 NMSA 
1978]. 
"Delivery". Section 1- 201(14) [55-1-201 NMSA 1978}. 


"Lease contract". Section 2A-108(1)(7) [55-2A-108 
NMSA 1978]. 

"Lessee". Section 2A-103(1)(n) [55-2A-103 NMSA 1978], 

"Lessor". Section 2A-103(1)(p) [55-2A-103 NMSA 1978]. 

"Money". Section 1-201(24) [55-1-201 NMSA 1978]. 

"Notifies", Section 1-201(26) [55-1-201 NMSA 1978]. 

"Reasonable time". Section 1-204(1) and (2) [55-1-204 
NMSA 1978]. 

"Seasonably". Section 1-204(3) [55-1-204 NMSA 1978]. 

"Supplier". Section _2A-103(1)(x) [55-2A-103 NMSA 
1978], 


ANNOTATIONS 
Effective dates. — Laws'1992, ch. 114, § 238 made 


Laws 1992, ch. 114, § 68 effective July 1, 1992. 


55-2A-514. Waiver of lessee's objections. 


(1) In rejecting goods, a lessee's failure to state a particular defect that is ascertainable by 
reasonable inspection precludes the lessee from relying on the defect to justify rejection or to es- 


tablish default: 


(a). if, stated seasonably, the lessor or the supplige could have cured it (Section 55-2A-513 


NMSA‘1978); or 


(b) ; between. merchants if the lessor or the supplier after rejection has made a request in 
writing for a full and final written statement of all defects on which the lessee. proposes to rely. 
(2) A lessee's failure to reserve rights when paying rent or other consideration against docu- 
ments precludes recovery of the payment for defects apparent in the documents. 


History: 1978 Comp., § 55-2A-514, enacted by Laws 
1992, ch, 114, § 69; 2005, ch. 144, § 39, 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC, All 
rights reserved. 

Uniform Statutory Source: — Section 2-605 [55-2-605 
NMSA 1978]. 

Changes: — Revised to reflect leasing practices and ter- 
minology. 

Purposes: — The principles applicable to the commer- 
cial practice of payment against documents (Subsection 2) 
are explained in official comment 4 to Section 2-605 [55-2- 
605 NMSA 1978], the statutory analogue to this section. 

Cross Reference: — Section 2-605 iti 2-605 NMSA 
1978] official comment 4. 


55-2A-515. Acceptance of goods. 


Definitional Cross References: — 
"Between merchants". Section 2-104(3) [55-2-104 
NMSA 1978]. ds 
"Goods". Section 2A-103(1)(h) [55-2A-103 NMSA 1978]. 
"Lessee", Section 2A-103(1)(n) [55-2A-103 NMSA 1978], 
"Lessor". Section 2A-103(1)(p) [55-2A-103 NMSA 1978]. 
"Rights". Section 1-201(36) [55-1-201 NMSA 1978], 
"Seasonably". Section 1-204(3) [55-1-204 NMSA 1978]. 


"Supplier". Section 2A-103(1)(x), [55-2A-103 NMSA 
1978]. 
"Writing". Section 1-201(46) [55-1-201 NMSA 1978]. 


ANNOTATIONS 


The 2005 amendment, effective January 1, 2006, de- 
leted in Subsection (2) the qualification that defects must 
be apparent on the face of the documents. 


(1) Acceptance of goods occurs eile the lessee has had a reasonable pasa as to oe the 


goods and: 
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(a) the lessee signifies or acts with respect to the goods in a manner that signifies to the 
lessor or the supplier that the goods are conforming or that the lessee will take or retain them in 


spite of their nonconformity; or 


(b) the lessee fails to make an SHSCve rejection of the goods (Section 55-2A-509(2) NMSA 


1978). 


(2) Acceptance of a part of eM commercial unit is acceptance of that entire unit. 


History: 1978 Comp., § 55-2A-515, enacted by Laws 
1992, ch. 114, § 70. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the’ PEB for the UCC. ~All 
rights reserved. 

Uniform Statutory Source: — Section 9-606 [55-2-606 
NMSA 1978]. 

Changes: — The provisions of Section 2-606(1)(a) [55-2- 
606 NMSA 1978] were substantially rewritten to provide 
that the lessee's conduct may signify acceptance. Further, 
the provisions of Section 2-606(1)(c) [55-2-606 NMSA 
1978] were not incorporated as irrelevant given the les- 


‘Cross References: — Sections 2- Mods: and 2-606(1) 


» (c) [55-2-606 NMSA 1978]. 


Definitional Cross References: — 

"Commercial unit", Section 2A-1038(1)(c) [55-2A-108 
NMSA 1978]. 

"Conforming". Section 2A-103(1)(d) [55-2A-103. NMSA 
1978]. 

"Goods". Section 2A-1038(1)(h) [55-2A-103 NMSA 1978]. 

"Lessee". Section 2A-103(1)(n) [55-2A-108 NMSA 1978], 

"Lessor". Section 2A-103(1)(p) [55-2A-103 NMSA 1978]. 

"Supplier"... Section 2A-103(1)(x) [55-2A-103 NMSA 
1978]. 


ANNOTATIONS 


Effective dates. — Laws 1992, ch. 114, § 238 made 
Laws 1992, ch. 114, § 70 effective July 1, 1992. 


see's possession and use of the leased goods. 


55-2A-516. Effect of acceptance of goods; notice of default; burden of 
establishing default after acceptance; notice of claim or 
litigation to person answerable over. 


(1) A lessee must pay rent for any goods accepted in accordance with the lease contract, with 
due allowance for goods rightfully rejected or not delivered. 

(2) A lessee's acceptance of goods precludes rejection of the goods accepted. In the case of a 
finance lease, if made with knowledge of a nonconformity, acceptance cannot be revoked because 
of it. In any other case, if made with knowledge of a nonconformity, acceptance cannot be revoked 
because of it unless the acceptance was on the reasonable assumption that the nonconformity 
would be seasonably cured. Acceptance does not of itself impair any other remedy gages by this 
article or the lease agreement for nonconformity. 

(3) Ifa tender has been accepted: 

(a) within a reasonable time after the lessee discovers or should have aiseovlea any de- 
fault, the lessee shall notify the lessor and the supplier, if any, or be barred from any NSA 
against the party not notified; 

(b) except in the case of a consumer lease, within a reasonable time after the lessee receives 
notice of litigation for infringement or the like (Section 55-2A-211 NMSA 1978) the lessee shall 
notify the lessor or be barred from any remedy over for liability established by the litigation; and 

(c) the burden is on the lessee to establish any default. 

(4) Ifa lessee is sued for breach of a warranty or other obligation for which a lessor or a sup- 
plier is answerable over the following apply: 

(a) The lessee may give the lessor or the supplier, or both, written notice of the litigation. 
If the notice states that the person notified may come in and defend and that if the person notified 
does not do so that person will be bound in any action against that person by the lessee by any de- 
termination of fact common to the two litigations, then unless the person notified after seasonable 
receipt of the notice does come in and defend that person is so bound. 

(b) The lessor or the supplier may demand in writing that the lessee turn over control of 
the litigation including settlement if the claim is one for infringement or the like (Section 55-2A- 
211 NMSA 1978) or else be barred from any remedy over. If the demand states that the lessor or 
the supplier agrees to bear all expense and to satisfy any adverse judgment, then unless the lessee 
after seasonable receipt of the demand does turn over control the lessee is so barred. _,,, 

(5) Subsections (3) and (4) apply to any obligation of a lessee to hold the lessor or the supplier 
harmless against infringement or the like (Section 55-2A-211 NMSA 1978). 
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History: 1978 Comp., § 55-2A-516, enacted by Laws 
1992, ch, 114, § 71. 


OFFICIAL COMMENTS 


‘UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC, All 
rights reserved. 

Uniform Statutory Source: — Section 2-607 [55-2-607 
NMSA 1978]. 

Changes: — Substantially revised. 

Purposes: — 

1. Subsection (2) creates a special rule for finance leases, 
precluding revocation if acceptance is made with knowledge 
of nonconformity with respect to the lease agreement, as op- 
posed to the supply agreement; this is not inequitable as the 
lessee has a direct claim against the supplier. Section 2A- 
209(1) [55-2A-209 NMSA 1978]. Revocation of acceptance 
of a finance lease is permitted if the lessee's acceptance 
was without discovery of the nonconformity (with respect 
to the lease agreement, not the supply agreement) and was 
reasonably induced by the lessor's assurances. Section 2A- 
517(1)(b) [55-2A-517 NMSA 1978]. Absent exclusion. or 
modification, the lessor under a finance lease makes certain 
warranties to the lessee. Sections 2A-210 and 2A-211(1) 
[55-2A-210 and 55-2A-211 NMSA 1978, respectively]. Re- 
vocation of acceptance is not prohibited even after the les- 
see's promise has become irrevocable and independent. 
Section 2A-407 [55-2A-407 NMSA 1978] official comment. 
Where the finance lease creates a security interest, the rule 
may be to the contrary. General Elec. Credit Corp. of Ten- 
nessee v. Ger-Beck Mach. Co,, 806 F.2d 1207 (8rd Cir. 1986), 

2. Subsection (3)(a) requires the lessee to give notice of 
default, within a reasonable time after the lessee discov- 
ered or should have discovered the default. In a finance 
lease, notice may be given either to the supplier, the lessor, 
or both, but remedy is barred against the party not noti- 
fied. In a finance lease, the lessor is usually not liable for 
defects in the goods and the essential notice is to the sup- 
plier. While notice to the finance lessor will often not give 
any additional rights to the lessee, it would be good practice 
to give the notice since the finance lessor has an interest in 
the goods. Subsection (3)(a) does not use the term finance 
lease, but the definition of supplier is a person from whom 
a lessor buys or leases goods to be leased under a finance 
lease. Section 2A-103(1)(x) [55-2A-103 NMSA 1978]. There- 
fore, there can be a "supplier" only in a finance lease, Sub- 
section (4) applies similar notice rules as to lessors and sup- 
pliers if a lessee is sued for a breach of warranty or other 
obligation for which a lessor or supplier is answerable over. 

3. Subsection (3)(b) requires the lessee to give the les- 
sor notice of litigation for infringement or the like. There 
is an exception created in the case of a consumer lease. 


LEASES 


55-2A-517 


While such an exception was considered for a finance 
lease, it was not created because it was not necessary - the 
lessor in a finance lease does not give a warranty against 
infringement. Section 2A-211(2) [55-2A-211 NMSA 1978]. 


Even though not required under subsection (3)(b), the 


lessee who takes under a finance lease should consider 
giving notice of litigation for infringement or the like to 
the supplier, because the lessee obtains the benefit of the 
suppliers' promises subject to the suppliers’ defenses or 
claims. Sections 2A-209(1) and 2-607(3)(b) [55-2A-209 and 
§5-2-607 NMSA 1978, respectively]. 

Cross References: — Sections 2-607(3)(b), 2A-103(1) 
(x), 2A-209(1), 2A-210, 2A-211(1), 2A-211(2), 2A-407 offi- 
cial comment and 2A-517(1)(b) [55-2-607, 55-2A-103, 55- 
24-209, 55-2A-210, 55-2A-211, 55-2A-407 and 55-2A-517 
NMSA 1978, respectively]. 

Definitional Cross References: — 

"Action", Section 1-201(1) [55-1-201 NMSA 1978]. 

"Agreement", Section 1-201(3) [55-1-201 NMSA 1978], 

"Burden of establishing". Section 1-201(8) [55-1-201 
NMSA 1978].~" 

"Conforming". Section 2A-103(1)(d) [55-2A-103 NMSA 
1978]. 

"Consumer lease". Section 2A-103(1)(e) [55-2A-103 
NMSA 1978]. 

"Delivery". Section 1-201(14) [55-1-201 NMSA 1978]. 

"Discover", Section 1-201(25) [55-1-201 NMSA 1978]. 

"Finance lease". Section 2A-103(1)(g) [55-2A-103 NMSA 
1978]. 

"Goods". Section 2A-108(1)(h) [55-2A-103 NMSA 1978]. 

"Knowledge". Section 1-201(25) [55-1-201 NMSA 1978]. 

"Lease agreement". Section 2A-103(1)(k) [55-2A-103 
NMSA 1978]. ; 

"Lease contract". Section 2A-103(1)() [55-2A-103 
NMSA 1978]. 

"Lessee". Section 2A-108(1)(n) [55-2A-108 NMSA 1978]. 

"Lessor". Section 2A-103(1)(p) [55-2A-103 NMSA 1978]. 

"Notice". Section 1-201(25) [55-1-201 NMSA 1978]. 

"Notifies". Section 1-201(26) [55-1-201 NMSA 1978]. 

"Person". Section 1-201(80) [55-1-201 NMSA 1978]. 

"Reasonable time". Section 1-204(1) and (2) [55-1-204 
NMSA 1978]. 

"Receipt". Section 2-103(1)(c) [55-2A-103 NMSA 1978]. 

"Remedy". Section 1-201(34) [55-1-201 NMSA 1978]. 

"Seasonably". Section 1-204(3) [55-1-204 NMSA 1978]. 

"Supplier". Section 2A-103(1)(x) [55-2A-103 NMSA 
1978]. 

"Written". Section 1-201(46) [55-1-201 NMSA 1978]. 


ANNOTATIONS 


Effective dates. — Laws 1992, ch. 114, § 288 made 
Laws 1992, ch. 114, § 71 effective July 1, 1992. 


55-2A-517. Revocation of acceptance of goods. 


(1) A lessee may revoke acceptance of a lot or commercial unit whose nonconformity substan- 
tially impairs its value to the lessee if the lessee has accepted it: 
(a) except in the case of a finance lease, on the reasonable assumption that its nonconfor- 
mity would be cured and it has not been seasonably cured; or 
(b) without discovery of the nonconformity if the lessee's acceptance was reasonably in- 
duced either by the lessor's assurances or, except in the case of a finance lease, by the difficulty of 


discovery before acceptance. 


(2) Except in the case of a finance lease that is not a consumer lease, a lessee may revoke ac- 
ceptance of a lot or commercial unit if the lessor defaults under the lease contract and the default 
substantially impairs the value of that lot or commercial unit to the lessee. 

(3) Ifthe lease agreement so provides, the lessee may revoke acceptance of a lot or commercial 


unit because of other defaults by the lessor. 


+ 
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(4) Revocation of acceptance must occur within a reasonable time after the lessee discovers or 
should have discovered the ground for it and before any substantial change in condition of the goods 
which is not caused by the nonconformity, Revocation is not effective until the lessee notifies the lessor. 


(5) A lessee who so revokes has the same rights and duties with regard to the goods involved 


as if the lessee had rejected them. 


History: 1978 Comp., § 55-2A-517, enacted by Laws 
1992, ch. 114, § 72. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

Uniform Statutory Source:.— Section 2-608 [55-2-608 
NMSA 1978]. 

Changes; — Revised to reflect leasing practices and 
terminology. Note that in the case of a finance lease the 
lessee retains a limited right to revoke acceptance. Sec- 
tions 2A-517(1)(b) and 2A-516 [55-2A-517 and 55-2A-516 
NMSA 1978, respectively] official comment. New Subsec- 
tions (2) and (3) added. 

Purposes; — 

1. The section states the situations under which the 
lessee may return the goods to the lessor and cancel the 
lease. Subsection (2) recognizes that the lessor may. have 
continuing obligations under the lease and that a default 
as to those obligations may be.sufficiently material to jus- 
tify revocation of acceptance of the leased items and can- 
cellation of the lease by the lessee. For example, a failure 
by the lessor to fulfill its obligation to maintain leased 
equipment or to supply other goods which are necessary 
for the operation of the leased equipment may justify re- 
vocation of acceptance and cancellation of the lease. 

2. Subsection (3) specifically provides that the lease 
agreement may provide that the lessee can revoke 


55-2A-518. Cover; substitute goods. 


acceptance for defaults by the lessor which in the absence 
of such an agreement might not be considered sufficiently 
serious to justify revocation. That is, the parties are free to 
contract on the question of what defaults are so material 
that the lessee can cancel the lease, ’ 

Cross References: — Section 2A-516 [55-2A-516 NMSA 
1978] official comment, é' 

Definitional Cross References: — 

"Commercial unit", Section 2A-108(1)(c) [55-2A-1038 
NMSA 1978]. 

"Conforming". Section 2A-108(1)(d)_ [55-2A-103 NMSA 
1978]. 

"Discover". Section 1-201(25) [55-1-201 NMSA 1978]. 

"Finance lease". Section 2A-103(1)(g) [55-2A-103 NMSA 
1978]. 

"Goods". Section 2A-103(1)(h) [55-2A-103 NMSA 1978]. 

"Lessee". Section 2A-1038(1)(n) [55-2A-103 NMSA 1978]. 

"Lessor". Section 2A-103(1)(p) [55-2A-103 NMSA 1978]. 
_ "Lot", Section 2A-103(1)(s) [55-2A-103 NMSA 1978]. 
"Notifies". Section 1-201(26) [55-1-201 NMSA 1978]. 

"Reasonable time". Section 1-204(1) and (2) [55- 1- 204 
NMSA 1978]. 

"Rights". Section 1-201(36) [55-1-201 NMSA 1978]. 

"Seasonably". Section 1-204(3) [55-1-204 NMSA 1978]. 

"Value". Section 1-201(44) [55-1-201 NMSA 1978], 


ANNOTATIONS 


Effective dates. — Laws. 1992, ch..114, § 238 made 
Laws 1992, ch. 114, § 72 effective July 1, 1992, 


(1) After a default by a lessor under the lease contract of the type described in Subsection (1) of 
Section 55-2A-508 NMSA 1978, or, if agreed, after other default by the lessor, the lessee may cover 
by making any purchase or lease of or contract to purchase or lease goods in substitution for those 
due from the lessor. 

(2) Except as otherwise provided with respect to damages liquidated in the lease agreement (Sec- 
tion 55-2A-504 NMSA 1978) or otherwise determined pursuant to agreement of the parties (Section 55- 
1-302 NMSA 1978 and Section 55-2A-503 NMSA 1978), if a lessee's cover is by a lease agreement sub- 
stantially similar to the original lease agreement and the new lease agreement is made in good faith 
and in a commercially reasonable manner, the lessee may recover from the lessor as damages: (i) the 
present value, as of the date of the commencement of the term of the new lease agreement, of the rent 
under the new lease agreement applicable to that period of the new lease term that is comparable to 
the then remaining term of the original lease agreement minus the present value as of the same date 
of the total rent for the then remaining lease term of the original lease agreement; and (ii) any inciden- 
tal or consequential damages, less expenses saved in consequence of the lessor's default. 

(3) Ifa lessee's cover is by lease agreement that for any reason does not qualify for treatment 
under Subsection (2) of this section, or is by purchase or otherwise, the lessee may recover from the 
lessor as if the lessee had elected not to cover and Section 55-2A-519 NMSA 1978 governs. 


History: 1978 Comp., § 55-2A-518, enacted by Laws 
1992, ch. 114, § 73; 2005, ch. 144, § 40. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 
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Uniform Statutory Source: — Section 2-712 [55-2-712 


-NMSA 1978]. 


Changes. — Substantially revised, 

Purposes, — 

1. Subsection (1) allows the lessee to take action to fix 
its damages after default by the lessor. Such action may 
consist of the lease of goods. The decision to cover is a 
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function of commercial judgment, not a statutory man- 
date replete with sanctions for failure to comply. Cf. Sec- 
tion 9-625 [55-9-625 NMSA 1978]. 

2. Subsection (2) states a rule for determining the 
amount of lessee's damages provided that there is no 
agreement to the contrary. The lessee's damages will be 
established using the new lease agreement as a mea- 
sure if the following three criteria are met: (i) the les- 
see's cover is by lease agreement, (ii) the lease agreement 
is substantially similar to the original lease agreement, 
and (iii) such cover was effected in good faith, and in a 
commercially reasonable manner. Thus, the lessee will 
be entitled to recover from the lessor the present value, 
as of the date of commencement of the term of the new 
lease agreement, of the rent under the new lease agree- 
ment applicable to that period which is comparable to the 
then remaining term of the original lease agreement less 
the present value of the rent reserved for the remaining 
term under the original lease, together with incidental 
or consequential damages less expenses saved in conse- 
quence of the lessor's default. Consequential damages 
may include loss suffered by the lessee because of depriva- 
tion of the use of the goods during the period between the 
default and the acquisition of the goods under the new 
lease agreement. If the lessee's cover does not satisfy the 
the criteria of subsection (2), Section 2A-519 [55-2A-519 
NMSA 1978] governs. . 

3. Two of the three criteria to be met by the lessee are 
familiar, but the concept of the new lease agreement being 
substantially similar to the original lease agreement is 
not. Given the many variables facing a party who intends 
to lease goods and the rapidity of change in the market 
place, the policy decision was made not to draft with speci- 
ficity. It was thought unwise to seek to establish certainty 
at the cost of fairness, Thus, the decision of whether the 
new lease agreement is substantially similar to the origi- 
nal will be determined case by case. 

4, While the section does not draw a bright line, it is 
possible to describe some of the factors that should be 
considered in finding that a new lease agreement is sub- 
stantially similar to the original. First, the goods subject 
to the new lease agreement should be examined. For ex- 
ample, in a lease of computer equipment the new lease 
might be for more modern equipment, However, it may 
be that at the time of the lessor's breach it was not pos- 
sible to obtain the same type of goods in the market place, 
Because the lessee's remedy under Section 2A-519 [55- 
2A-519 NMSA 1978] is intended to place the lessee in es- 
sentially the same position as if he had covered, if goods 
similar to those to have been delivered under the original 
lease are not available, then the computer equipment in 
this hypothetical should qualify as a commercially rea- 
sonable substitute, See Section 2-712(1) [55-2-712 NMSA 
1978]. 

5. Second, the various elements of the new lease agree- 
ment should also be examined. Those elements include 
the presence or absence of options to purchase or release; 
the lessor's representations, warranties and covenants to 
the lessee, as well as those to be provided by the lessee to 
the lessor; and the services, if any, to be provided by the 
lessor or by the lessee. All of these factors allocate cost 
and risk between the lessor and the lessee and thus affect 
the amount of rent to be paid. If the differences between 
the original lease and the new lease can be easily valued, 
it would be appropriate for a court to adjust the difference 
in rental to take account of the difference between the two 
leases, find that the new lease is substantially similar to 
the old lease, and award cover damages under this sec- 
tion. If, for example, the new lease requires the lessor to 
insure the goods in the hands of the lessee, while the origi- 
nal lease required the lessee to insure, the usual cost of 
such insurance could be deducted from the rent due under 
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the new lease before determining the difference in rental 


between the two leases, 

6. Having examined the goods and the agreement, the 
test to be applied is whether, in light of these compari- 
sons, the new lease agreement is substantially similar to 
the original lease agreement. These findings should not 
be made with scientific precision, as they are a function of 
economics, nor should they be made independently with 
respect to the goods and each element of the agreement, 
as it is important that a sense of commercial judgment 
pervade the finding. To establish the new lease as a proper 
measure of damage under subsection (2), these factors, 
taken as a whole; must result in a finding that the new 
lease agreement is substantially similar to the original. 

7. A new lease can be substantially similar to the 
original lease even though its term extends beyond the 
remaining term of the original lease, so long as both (a) 
the lease terms are commercially comparable (e.g., it is 
highly unlikely that a one-month rental and a five-year 
lease would reflect similar commercial realities), and (b) 
the court can fairly apportion a part of the rental pay- 
ments under the new lease to that part of the term of the 
new lease which is comparable to the remaining lease 
term under the original lease. Also, the lease term of the 
new lease may be comparable to the term of the original 
lease even though the beginning and ending dates of the 
two leases are not the same. For example, a two-month 
lease of agricultural equipment for the months of August 
and September may be comparable to a two-month lease 
running from the 15th of August to the 15th of October 
if in the particular location two-month leases beginning 
on August 15th are basically interchangeable with two- 
month leases beginning August 1st. Similarly, the term of 
a one-year truck lease beginning on the 15th of January 
may be comparable to the term of a one-year truck lease 
beginning January 2d. If the lease terms are found to be 
comparable, the court may base cover damages on the en- 
tire difference between the costs under the two leases. 

Cross References. — Sections 2-712(1), 2A-519 and 9- 
625 [55-2-712(1), 55-2A-519 and 55-9-625 NMSA 1978, 
respectively]. 

Definitional Cross References, — 

"Agreement". Section 1-201(b)(3) [55-1-201(b)(3) NMSA 
1978]. 

"Contract". Section 1-201(b)(12) [55-1-201(b)(12) NMSA 
1978]. 

"Good faith". Section 1-201(b)(20) [55-1+201(b)(20) 
NMSA 1978]. 

"Goods". Section 2A-103(1)(h) [55-2A-103(1)(h) NMSA 
1978]. 


"Lease", Section 2A-103(1)G) [55-2A-103(1)gG) NMSA 
1978]. ; 

"Lease agreement". Section 2A-103(1)(k) [55-2A-103(1) 
(k) NMSA 1978]. 

"Lease contract”. Section 2A-103(1)(1) [55-2A-103(1)() 
NMSA 1978], 


"Lessee". Section 2A-103(1)(n) [55-2A-103(1)(n) NMSA 
1978]. 

"Lessor". Section 2A-103(1)(p) [55-2A-103(1)(p) NMSA 
1978]. 


"Party". Section 1-201(b)(26) [55-1-201(b)(26) NMSA 
1978]. 

"Present value". Section 1-201(b)(28) [55-1-201(b)(28) 
NMSA 1978]. i 

"Purchase". Section 2A-103(1)(v) [55-2A-103(1)(v) 
NMSA 1978]. 


ANNOTATIONS 


The 2005 amendment, effective January 1, 2006, 
changed the statutory reference from Subsection (3) of 
Section 15-1-102 NMSA 1978 to Section 55-1-302, NMSA 
1978. 
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55-2A-519. Lessee's damages for non-delivery, repudiation, default and 
breach of warranty in regard to accepted goods. 


(1) Except as otherwise provided with respect to damages liquidated in the lease agreement 
(Section 55-2A-504 NMSA 1978) or otherwise determined pursuant to agreement of the parties 
(Sections, 55-1-302 and 55-2A-503 NMSA 1978), if a lessee elects not to cover or a lessee elects to 
cover and the cover is by lease agreement that for any reason does not qualify for treatment under 
Subsection (2) of Section 55-2A-518 NMSA 1978, or is by purchase or otherwise, the measure of 
damages for non-delivery or repudiation by the lessor or for rejection or revocation of acceptance 
by the lessee is the present value, as of the date of the default, of the then market rent minus the 
present value as of the same date of the original rent, computed for the remaining lease term of 
the original lease agreement, together with incidental and consequential damages, less expenses 
saved in consequence of the lessor's default. 

(2) Market rent is to be determined as of the place for tender or, in cases of rejection after ar- 
rival or revocation of acceptance, as of the place of arrival. 

(3) Except as otherwise agreed, if the lessee has accepted goods and given notification (Subsec- 
tion (3) of Section 55-2A-516 NMSA 1978), the measure of damages for nonconforming tender or 
delivery or other default by a lessor is the loss resulting in the ordinary course of events from the 
lessor's default as determined in any manner that is reasonable together with incidental and con- 
sequential damages, less expenses saved in consequence of the lessor's default. 

(4). Except as otherwise agreed, the measure of damages for breach of warranty is the pres- 
ent value at the time and place of acceptance of the difference between the value of the use of 
the goods accepted and the value if they had been as warranted for the lease term, unless special 
circumstances show proximate damages of a different amount, together with incidental and conse- 
quential damages, less expenses saved. in consequence of the lessor's default or breach of warranty. 


History: 1978 Comp., § 55-2A-519, enacted by Laws 3. Subsection (2), a revised version of the provisions 
1992, ch. 114, § 74; 2005, ch. 144, § 41. of Section 2-7138(2) [55-2-713 NMSA 1978], states the rule 
with respect to determining market rent. 


OFFICIAL COMMENTS 4, Subsection (3), a revised version of the provisions of 
UCC Official Comments © by ALI. & the NCCUSL. Re: Section 2-714(1) and (8) [55-2-714 NMSA 1978], states the 
produced with permission of the PEB for the UCC, All measure of damages where goods have been accepted and 
rights reserved. acceptance is not revoked, The subsection applies both to 
Uniform Statutory Source. — Sections 2-713 and 2-714 defaults which occur at the inception of the lease and to 
[55-2-713 and 55-2-714 NMSA 1978, respectively]. defaults which occur subsequently, such as failure to com- 
Changes. — Substantially ‘avided’ ply with an obligation to maintain the leased goods. The 
Purposes. — measure in essence is the loss, in the ordinary course of 
1,, Subsection (1), a revised version of the provisions events, flowing from the default, _ al 
of Section 2-713(1) [55-2-713 NMSA 1978], states the ba- 5. Subsection (4), a revised version of the provisions of 
sic rule governing the measure of lessee's damages for Section 2-714(2) [55-2-714 NMSA 1978], states the mea- 
non-delivery or repudiation by the lessor or for rightful sure of damages for breach of warranty. The measure in 
rejection or revocation of acceptance by the lessee, This essence is the present value of the difference between the 
measure will apply, absent agreement to the contrary, if value of the goods accepted and of the goods if they had 
the lessee does not cover or if the cover does not qualify been as warranted. 
under Section 2A-518 [55-2A-518 NMSA 1978]. There is 6. Subsections (1), (3) and (4) specifically state that 
no sanction for cover that does not qualify, the parties may by contract vary the damages rules stated 


in those subsections. 


PATS y st fd is th t value, f 
Se Oe eM ae area ue tat Dune ee Bee Cross References: — Sections 2-713(1), 2-713(2), 2-714 


the date of default, of the market rent for the remaining 


term of the lease less the present value of the original and Section 2A-518 [55-2-713, 55-2-714 and 55-2A-518 
rent for the remaining term of the lease, plus incidental NMSA 1978, respectively]. 

and consequential damages less expenses saved in con- Definitional ( Cross References. — 

sequence of the default. Note that the reference in Sec- Conforming". Section 2A-103(1)(d) [55-2A-103(1)(d) 
tion 2A-519(1) [55-2A-519 NMSA 1978] is to the date of NMSA 1978], 

default not to the date ofan event of default. An event of wae - Section 1-201(b)(15) [55-1-201(b)(15) NMSA 
default under a lease agreement becomes a default under aA aa 

a lease agreement only after the expiration of any relevant i onan . Section 2A-108(D(h) [2A-103(1)(h) NMSA 
period of grace and compliance with any notice require- ae trth 

ments under this Avtible kind the lease eRe an pea Lease’. Section 2A-103(1)9) [55-2A-103(1)G) NMSA 1978}. 
can Bar Foundation, Commentaries on Indentures, § 5-1, Lease agreement". Section 2A- 103(1)(k) [55-2A-103(1) 
at 216-217 (1971). Section 2A-501(1) [55-2A-501 NMSA (Ik) NMSA 1978). 

1978]. This conclusion is also a function of whether, as a Lessee". Section 2A-103(1)(n) [55-2A-103(1)(n) NMSA 
matter of fact or law, the event of default has been waived, 1978). F : ) 
suspended or cured. Sections 2A-103(4) and 1-103 [55-2A- Lessor". Section 2A-103(1)(p) [55-2A-103(1)(p) NMSA 
103 and 55-1-103 NMSA 1978, respectively]. 1978), | 
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"Notification". Section 1-202 [55-1-202 NMSA 1978]. : ANNOTATIONS 
{R t val Section 1-201(b)(28) [55-1-201(b)(28 
NMSA 1978), iemeccn ye (b)(28) | BhAE) The 2005 amendment, effective January 1, 2006, 
"Vale". Section 1-204 [55-1-204 NMSA 1978]. changed the statutory reference in Subsection (1) from 
EM apap ge oa hard Section 55-1-102 NMSA 1978 to Section 55-1-302 NMSA 
1978. 


55-2A-520. Lessee's incidental and consequential damages. 


(1). Incidental damages resulting from a lessor's default include expenses reasonably incurred in 
inspection, receipt, transportation and care and custody of goods rightfully rejected or goods the ac- 
ceptance of which is justifiably revoked, any commercially reasonable charges, expenses or commis- 
sions in connection with effecting cover, and any other reasonable expense incident to the default. 

(2) Consequential damages resulting from a lessor's default include: 

(a) any loss resulting from general or particular requirements and needs of which the les- 
sor at the time of contracting had reason to know and which could not reasonably be prevented by 
cover or otherwise; and 

(b) injury to person or property proximately resulting from any breach of warranty. 


History: 1978 Comp., § 55-2A-520, enacted by Laws of consequential damages resulting from a lessor's de- 


1992, ch. 114, § 75. fault; the list is not exhaustive. 
et C Refe : — Section 2-715 [55-2-715 NMSA 
OFFICIAL COMMENTS’ Lose Le Le oe ke 

UCC Official Comments © by ALI & thé NCCUSL. Re: Definitional Cross References: — 
produced with permission of the PEB for the UCC. All Goods . Section 2A-103(1)(h) [55-2A-103 NMSA 1978}. 
rights reserved. "Knows". Section 1-201(25) [55-1-201 NMSA 1978], 

Uniform Statutory Source: — Section 2-715 [55-2-715 isan Section 2A-103(1)(n) [55-2A-103 NMSA 
NMSA 1978]. Whe) Foe 

Changes: — Revised to reflect leasing terminology and 4 Phe sil Fe Section 2A-103(1)(p) [55-2A-103 NMSA 
practices. ‘ Hay 

‘Purposes: — Subsection (1), a revised version of the pro- ‘Person Section 1-201(80) [55-1-201 NMSA 1978]. 
visions of Section 2-715(1) [55-2-715 NMSA 1978], lists Receipt”. Section 2-103(1)(c) [55-2-103 NMSA 1978], 
some examples of incidental damages resulting from a ANNOTATIONS 
lessor's default; the list is not exhaustive. Subsection (1) 
makes clear that it applies not only to rightful rejection, Effective dates. — Laws 1992, ch. 114, § 238 made 
but also to justifiable revocation, Laws 1992, ch. 114, § 75 effective July 1, 1992. 


Subsection (2), a revised version of the provisions of Sec- 
tion 2-715(2) [55-2-715 NMSA 1978], lists some examples 


55-2A-521. Lessee's right to specific performance or replevin. 1% 


(1) Specific performance may be decreed if the goods are unique or in other proper circum- 
stances. | 

(2) A decree for specific performance may include any terms and conditions as to payment of 
the rent, damages or other relief that the court deems just. 

(3) A lessee has a right of replevin, detinue, sequestration, claim and delivery, or the like for 
goods identified to the lease contract if after reasonable effort the lessee is unable to effect cover 
for those goods or the circumstances reasonably indicate that the effort will be unavailing. 


History: 1978 Comp., § 55-2A-521, enacted by Laws —_Definitional Cross References: — 
1992, ch. 114, § 76. "Delivery". Section 1-201(14) [55-1-201 NMSA 1978]. 
109 "Goods". Section 2A-103(1)(h) [55-2A-103 NMSA 1978]. 
OFFICIAL COMMENTS _ "Lease. contract". Section 2A-103(1)(J), [55-2A-103 
UCC Official Comments © by ALI & the NCCUSL. Re-, .,, NMSA 1978]. 
produced with permission of the PEB for the UCC. All” Lessee’. Section 2A+103(1)(n) [55-2A-103 NMSA 1978]. 
righta edenv¥G "Rights", Section’ 1-201(86) [55-1-201 NMSA 1978]. 
Uniform Statutory Source: — Section 2-716 [55-2-716 APF artes dre O Use) AG a2) 1 MMA 1978). 
NMSA 1978]. oitesad » ANNOTATIONS 
Changes: — Revised to reflect leasing practices and .: 
terminology, and to expand the reference to the right of Effective dates. — Laws 1992, ch. 114, § 238 made 
replevin in Subsection (3) to include other similar rights Laws 1992, ch. 114, § 76 effective July 1, 1992. 


of the lessee. 
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55-2A-522. Lessee's right to goods on lessor's insolvency. 


(1) Subject to Subsection (2) and even though the goods have not been shipped, a lessee 
who has paid a part or all of the rent and security for goods identified to a lease contract (Sec- 
tion 55-2A-217 NMSA 1978) on making and keeping good a tender of any unpaid portion of the 
rent and security due under the lease contract may recover the goods identified from the lessor 
if the lessor becomes insolvent within ten days after receipt of the first installment of rent and 
security. 

(2) A lessee acquires the right to recover goods identified to a lease contract only if they con- 
form to the lease contract: 


History: 1978 Comp., § 55-2A-522, enacted by Laws "Goods", Section 2A-103(1)(h) [55-2A-103 NMSA 1978]. 

1992, ch. 114, § 77. Insolvent". Section 1-201(28) [55-1-201 NMSA 1978]. 
"Lease contract". Section 2A-103(1)(/) [55-2A-103 
OFFICIAL COMMENTS NMSA 1978]. 
UCC Official Comments © by ALI & the NCCUSL. Re- te Section 2A-103(1)(n) [55-2A-103 NMSA 
issi the PEB for the UCC. All 1978], 
Ls 188 cer pecniasionroysie far fhe "Lessor". Section 2A-108(1)(p) [55-2A-108 NMSA 
— Section 2-502 [55-2-502 1978}. | 

Aaaatio7a Oenek he : ieee ' "Receipt". Section 2-103(1)(c) [55-2-103 NMSA 1978]. 

Changes: — Revised to reflect leasing practices and ter- "Rights". Section 1-201(36) [55-1-201 NMSA 1978]. 
minology. ANNOTATION 

Definitional Cross References: — a 

"Conforming". Section 2A-103(1)(d) [55-2A-103 NMSA Effective dates. — Laws 1992, ch. 114, § 238 made 
1978]. Laws 1992, ch. 114, § 77 effective July 1, 1992. 


55-2A-523. Lessor's remedies. 


(1) Ifa lessee wrongfully rejects or revokes acceptance of goods or fails to make a payment 
when due or repudiates with respect to a part or the whole, then, with respect to any goods in- 
volved, and with respect to all of the goods if under an installment lease contract the value of the 
whole lease contract is substantially impaired (Section 55-2A-510 NMSA 1978), the lessee is in 
default under the lease contract and the lessor may: 

(a) cancel the lease contract (Section 55-2A-505(1) NMSA 1978); 

(b) proceed respecting goods not identified to the lease contract (Section 55-2A-524 NMSA 
1978); 

(c) withhold delivery of the goods and take possession of goods previously delivered (Sec- 
tion 55-2A-525 NMSA 1978); 

(d) stop delivery of the goods by any bailee (Section 5B- 2A-526 NMSA 1978); 

(e) dispose of the goods and recover damages (Section 55-2A-527 NMSA 1978), or retain 
the goods and recover damages (Section 55-2A-528 NMSA 1978), or in a proper case recover rent 
(Section 55-2A-529 NMSA 1978); or 

(f) exercise any other rights or pursue any other remedies provided in the lease contract. 

(2) Ifa lessor does not fully exercise a right or obtain a remedy to which the lessor is entitled 
under Subsection (1), the lessor may recover the loss resulting in the ordinary course of events 
from the lessee's default as determined in any reasonable manner, together with incidental dam- 
ages, less expenses saved in consequence of the lessee's default. 

(3). If a lessee is otherwise in default under a lease contract, the lessor may exercise the rights 
and pursue the remedies provided in the lease contract, which may include a right to cancel the 
lease. In addition, unless otherwise provided in the lease contract: 

(a) ifthe default substantially impairs the value of the lease contract to the lessor, the les- 
sor may exercise the rights and pursue the remedies provided in Subsection (1) or (2); or 

(b) ifthe default does not substantially impair the value of the lease:contract to the lessor, 
the lessor may recover as provided in Subsection (2). _ 
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History: 1978 Comp., § prrtenier enacted by Laws 
1992, ch. 114, § 78. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL, Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

Uniform Statutory Source: — Section 2-703 [55-2-703 
NMSA 1978]. 

Changes: — Substantially revised. 

Purposes: — 

1. Subsection (1) is an index to Sections 2A-524 
through 2A-531 [55-2A-524 to 55-2A-531 NMSA 1978, re- 
spectively] and states that the remedies provided in those 
sections are available for the defaults referred to in sub- 
section (1): wrongful rejection or revocation of acceptance, 
failure to make a payment when due, or repudiation. In 
addition, remedies provided in the lease’ contract are 
available. Subsection (2) sets’ out a remedy if the lessor 
does not pursue to completion a right or actually obtain 
a remedy available under Subsection (1), and Subsection 
(3) sets out statutory remedies for defaults not specifically 
referred to in subsection (1): Subsection (3) provides that, 
if any default by the lessee other than those specifically 
referred to in subsection (1) is material, the lessor can 
exercise the remedies provided in subsection (1) or (2); 
otherwise the available remedy is as provided in Subsec- 
tion (3). A lessor who has brought an action seeking or has 
nonjudicially pursued one or more of the remedies avail- 
able under Subsection (1) may amend so as to claim or 
may nonjudicially pursue a remedy under Subsection (2) 
unless the right or remedy first chosen has been pursued 
to an extent actually inconsistent with the new course 
of action. The intent of the provision is to reject the doc- 
trine of election of remedies and to permit an alteration of 
course by the lessor unless such alteration would actually 
have an effect on the lessee that would be unreasonable 
under the circumstances. Further, the lessor may pursue 
remedies under both Subsections (1) and (2) unless doing 
so would put the lessor’in a better position than it would 
have been in had the lessee fully performed. 

2. The lessor and the lessee can agree to modify the 
rights and remedies available under the Article; they 
can, among other things, provide that for defaults other 
than those specified in Subsection (1) the lessor can ex- 
ercise the rights and remedies referred to in Subsection 
(1), whether or not'the default would otherwise be held 
to substantially impair the value of the lease contract to 
the lessor; they can also create a new scheme of rights and 
remedies triggered by the occurrence of the default. Sec- 
tions 2A-103(4) and 1-102(3). 

3. Subsection (1), a substantially rewritten version of 
Section 2-703 [55-2-703 NMSA 1978], lists various cumu- 
lative remedies of the lessor where the lessee wrongfully 
rejects or revokes acceptance, fails to make a payment 
when due, or repudiates. Section 2A-501(2) and (4) [55- 
2A-501 NMSA 1978]. The subsection also allows the lessor 
to exercise any contractual remedy. 

4. This Article rejects any general doctrine of election 
of remedy. Whether, in a particular case, one remedy bars 
another, is a function of whether lessor has been put in 
as good a position as if the lessee had fully performed 
the lease contract. Multiple remedies are barred only if 
the effect is to put the lessor in a better position than it 
would have been in had the lessee fully performed under 
the lease, Sections 2A-103(4), 2A-501(4), and 1-106(1) 
[55-2A-103, 55-2A-501 and 55-1-106 NMSA 1978, respec- 
tively]. 

5. Hypothetical: To better understand the application 
of subparagraphs (a) through (e), it is useful to review a 
hypothetical, Assume that A is a merchant in the business 
of selling and leasing new bicycles of various types. B is 
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about to engage in the business of subleasing bicycles to 
summer residents of and visitors to an island resort. A, 
as lessor, has agreed to lease 60 bicycles to B. While there 
is one master lease, deliveries and terms are staggered. 
20 bicycles are to be delivered by A to B's island location 
on June 1; the term of the lease of these bicycles is four 
months. 20 bicycles are to be delivered by A to B's island 
location on July 1; the term of the lease of these bicycles is 
three months. Finally, 20 bicycles are to be delivered by A 
to B's island location on August 1; the term of the lease of 
these bicycles is two months. B is obligated to pay rent to 
Aon the 15th day of each month during the term for the 
lease. Rent is $50 per month, per bicycle. B has no option 
to purchase or release and must return the bicycles to A 
at the end of the term, in good condition, reasonable wear 
and tear excepted. Since the retail price of each bicycle is 
$400 and bicycles used in the retail rental business have a 
useful economic life of 36 months, this transaction creates 
a lease. Sections 2A-103(1)G) and 1-201(87) [55-2A-103 
and 55-1-201 NMSA 1978, respectively]. 

6. A's current inventory of bicycles is not large. Thus, 
upon signing the lease with B in February, A agreed to 
purchase 60 new bicycles from A's principal manufacturer, 
with special instructions to drop ship the bicycles to B's 
island location in accordance with the delivery schedule 
set forth in the lease. 

7, The first shipment of 20 ‘Bicyeles was received by B 
on May 21. B inspected the bicycles, accepted the same as 
conforming to the lease and signed a receipt of delivery and 
acceptance. However, due to poor weather that summer, 
business was terrible and B was unable to pay the rent due 
on June 15. Pursuant to the lease A sent B notice of default 
and proceeded to enforce his rights and remedies against B. 

8. A's counsel first advised A that under Section 2A- 
510(2) [55-2A-510 NMSA 1978] and the terms of the 
lease B's failure to pay was a default with respect to the 
whole. Thus, to minimize A's continued exposure, A was 
advised to take possession of the bicycles, If A had pos- 
session of the goods A could refuse to deliver. Section 2A- 
525(1). However, the facts here are different. With respect 
to the bicycles in B's possession, A has the right to take 
possession of the bicycles, without breach of the peace. 
Section 2A-525(2) [55-2A-525 NMSA 1978]. If B refuses 
to allow A access to the bicycles, A can proceed by action, 
including replevin or injunctive relief. 

9. With respect to the 40 bicycles that have not been 
delivered, this Article provides various alternatives. First, 
assume: that 20 of the remaining 40 bicycles have been 
manufactured and delivered by the manufacturer to a car- 
rier for shipment to B. Given the size of the shipment, the 
carrier was using a small truck for the delivery and the 
truck had not yet reached the delivery and the truck had 
not yet reached the island ferry when the manufacturer 
(at the request of A) instructed the carrier to divert the 
shipment to A's place of business. A's right to stop deliv- 
ery is recognized under these circumstances. Section 2A- 
526(1) [55-2A-526 NMSA 1978]. Second, assume that the 
20 remaining bicycles were in the process of manufacture 
when B defaulted. A retains the right (as between A as 
lessor and B as lessee) to exercise reasonable commercial 
judgment whether to complete manufacture or to dispose 
of the unfinished goods for scrap. Since A is not the manu- 
facturer and A has a binding contract to buy the bicycles, 
A elected to allow the manufacturer to complete the man- 
ufacture of the bicycles, but instructed the manufacturer 
to deliver the completed bicycles to A's place of business. 
Section 2A-524(2) [55-2A-524 NMSA 1978]. 

10. Thus, so far A has elected to exercise the remedies 
referred to in subparagraphs (b) through (d) in subsection 
(1). None of these remedies bars any of the others because 
A's election and enforcement merely resulted in A's pos- 
session of the bicycles. Had B performed A would have re- 
covered possession of the bicycles. Thus A is in the process 
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of obtaining the benefit of his bargain. Note that A could 
exercise any other rights or pursue any other remedies pro- 
vided in the lease contract (Section 2A-523(1)(f)) [55-2A-523 
NMSA 1978], or elect to recover his loss due to the lessee's 
default under Section 2A-523(2) [55-2A-523 NMSA 1978], 

11. A's counsel next would determine what action, if 
any, should be taken with respect to the goods. As stated 
in subparagraph (e) and as discussed fully in Section 2A- 
527(1) [55-2A-527 NMSA 1978] the lessor may, but has no 
obligation to, dispose of the goods by a substantially simi- 
lar lease (indeed, the lessor has no obligation whatsoever 
to dispose of the goods at all) and recover damages based 
on that action, but lessor will not be able to recover dam- 
ages which put it in a better position than performance 
would have done, nor will it be able to recover damages 
for losses which it could have reasonably avoided. In this 
ease, since A is in the business of leasing and selling bi- 
eycles, A will probably inventory the 60 bicycles for its 
retail trade. 

12. A's counsel then will determine which of the vari- 
ous means’ of ascertaining A's damages against B are 
available. Subparagraph (e) catalogues each relevant sec- 
tion. First, under Section 2A-527(2) [55-2A-527 NMSA 
1978] the amount of A's claim is computed by comparing 
the original lease between A and B with any subsequent 
lease of the bicycles but only if the subsequent lease is 
substantially similar to the original lease contract. While 
the section does not define this term, the official comment 
does establish some parameters, If, however, A elects to 
lease the bicycles to his retail trade, it is unlikely that the 
resulting lease will be substantially similar to the origi- 
nal, as leases to retail customers are considerably differ- 
ent from leases to wholesale customers like B. If; however, 
the leases were substantially similar, the damage claim is 
for accrued and unpaid rent to the beginning of the new 
lease, plus the present value as of the same date, of the 
rent reserved under the original lease for the balance of 
its term less the present value as of the same date of the 
rent reserved under the replacement lease for a term com- 
parable to the balance of the term of the original lease, 
together with incidental damages less expenses saved in 
consequence of the lessee's default. 

13. Ifthe new lease is not substantially similar or if A 
elects to:sell the bicycles or to hold the bicycles; damages 
are computed under Section 2A-528 or 2A-529 [55-2A-528 
or 55-2A-529 NMSA 1978, respectively]. 

14. If A elects to pursue his claim under Section 2A- 
528(1) [55-2A-528 NMSA 1978] the damage rule is the 
same as that stated in Section 2A-527(2) [55-2A-527 
NMSA 1978] except that damages are measured from de- 
fault if the lessee never took possession of the goods or 
from the time when the lessor did or could have regained 
possession and that the standard of comparison is not the 
rentireserved under a substantially similar lease entered 
into by the lessor but a market rent, as defined.in Sec- 
tion 2A-507 [55-2A-507 NMSA 1978]. Further, if the facts 
of this hypothetical were more elaborate A may be able to 
establish that the measure of damage under subsection 
(1) is inadequate to put him in the same position that B's 
performance would have, in which case A can claim the 
present value of his lost, profits. 

15. Yet another alternative for computing A's dam- 
age claim against B which will be available in some 
situations is recovery of the present value, as of entry. of 
judgment, of the rent for the then remaining lease term 
under Section 2A-529 [55-2A-529 NMSA 1978]. However, 
this formulation is not available if the goods have been 
repossessed or tendered back to A. For the 20 bicycles re- 
possessed and the remaining 40 bicycles, A will be able to 
recover the present value of the rent only ifA is unable to 
dispose of them, or circumstances indicate the effort will 
be unavailing. If A has prevailed in an action for the rent, 
at any time up to collection of a judgment by A against B, 
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A might dispose of the bicycles. In such case A's claim for 
damages against B is governed by Section 2A-527 or 2A- 
528 [55-2A-527 or 55-2A-528 NMSA 1978, respectively]. 
Section 2A-529(3) [55-2A-529 NMSA 1978]. The resulting 
recalculation of claim should reduce the amount recover- 
able by A against B and the lessor is required to cause an 
appropriate credit to be entered against the earlier judg- 
ment. However, the nature of the post-judgment proceed- 
ings to resolve the issue, and the sanctions for a failure to 
comply, if any, will be determined by. other law. 

16, Finally, if the lease agreement had so provided 
pursuant to subparagraph (f), A's claim against B would 
not be determined under any of these statutory formulae, 
but pursuant. to a liquidated damages clause. Section 2A- 
504(1) [55-2A-504 NMSA 1978]. 

17.. These various, methods of computing A's damage 
claim against B are alternatives subject to Section 2A- 
501(4) [55-2A-501 NMSA 1978]. However, the pursuit of 
any one of these alternatives is not a bar to, nor has it 
been, barred.by, A's earlier action to obtain possession of 
the 60 bicycles. These formulae, which vary as a function 
of an oyert or implied mitigation of damage theory, focus 
on allowing A a recovery of the benefit of his bargain with 
B. Had B performed, A would have received the rent as 
well as the return of the 60 bicycles at the end of the term. 

18. Finally, A's counsel should. also advise A of his 
right to cancel the lease contract. under subparagraph (a). 
Section 2A-505(1) [55-2A-505 NMSA 1978]. Cancellation 
will discharge all existing obligations but preserve A's 
rights and remedies, 

19. Subsection (2). recognizes that a lessor who is en- 
titled to exercise the rights or to obtain a remedy granted 
by subsection (1) may choose not to do so. In such cases, 
the lessor can recover damages as provided in subsec- 
tion (2), For example, for non-payment of rent, the les- 
sor ‘may decide not to take possession of the goods and 
cancel the lease, but rather to merely sue for the unpaid 
rent as it comes due plus lost interest or other damages 
"determined in any reasonable manner," Subsection (2) 
also negates any loss of alternative rights and remedies 
by reason of having invoked or commenced the exercise or 
pursuit of any one or more rights or remedies. 

20. Subsection (3) allows the lessor access to a remedy 
scheme provided in this Article as well as that contained 
in the lease contract if the lessee is in default for reasons 
other than those stated in subsection (1). Note that the 
reference to this Article includes supplementary princi- 
ples of law and equity, e.g., fraud, misrepresentation and 
duress. Sections 2A-103(4) and 1-103 [55-2A-103 and 55- 
1-103 NMSA 1978, respectively]. 

21. There is no special treatment of the finance lease in 
this section. Absent supplementary principles of law to the 
contrary, in most cases the supplier will have no rights or 
remedies against the defaulting lessee. Section 2A-209(2) 
(ii) [55-2A-209 NMSA 1978]. Given that the supplier will 
look to the lessor for payment, this is appropriate. Howeyer, 
there is a specific exception to this rule with respect to the 
right to identify goods to the lease contract. Section 2A- 
524(2) [55-2A-524 NMSA 1978]. The parties are free to 
create a different result in a particular case, Sections 2A- 
103(4) and 1-102(3) [55-2A-103 and 55-1-103. NMSA 1978]. 

Cross References: — Sections 1-102(3), 1-103, 1-106(1), 
1-201(37), 2-708, 2A-103(1)Q), 2A-103(4), 2A-209(2)(ii), 
2A-501(4), 2A-504(1), 2A-505(1), 2A-507, 2A-510(2), 2A- 
524 through 2A-531, 2A-524(2), 2A-525(1), 2A-525(2), 
2A-526(1), 2A-527(1), 2A-527(2), 2A-528(1) and 2A-529(3) 
[55-1-102, 55-1-108, 55-1-106, 55-1-201, 55-2-7038, 55-2A- 
103, 55-2A-209, 55-2A-501, 55-2A-504, 55-2A-505, 55-2A- 
507, 55-2A-510, 55-2A-524 to 55-2A-531, 55-2A-524, 55- 
2A-525, 55-2A-526, 55-2A-527, 55- 2A-528 and 55- 2A- 529 
NMSA 1978, respectively]. 

Definitional Cross References: — 

"Delivery". Section 1-201(14) [55-1-201 NMSA 1978]. 
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"Goods", Section 2A-103(1)(h) [55-2A-1038 NMSA 1978]. 

"Installment lease contract". Section 2A- Seaton [55- 
2A-103 NMSA 1978]. 

"Lease contract". Section 2A-103(1)() [55-2A-1038 
NMSA 1978]. ; 

"Lessee". Section 2A-108(1)(n) [55-2A-103 NMSA 1978]. 

"Lessor". Section 2A-103(1)(p) [55-2A-103 NMSA 1978]. 

"Remedy". Section 1-201(34) [55-1-201 NMSA 1978]. 


"Rights". Section 1-201(36) [55-1-201 NMSA 1978]. 
"Value". Section 1-201(44) [55-1-201 NMSA 1978]. 


ANNOTATIONS 


Effective dates. — Laws 1992, ch, 114, § 238 made 
Laws 1992, ch. 114, § 78 effective July 1, 1992. 


55-2A-524, Lessor's right to identify goods to lease contract. 


(1) After default by the lessee under the lease contract of the type described in Section 55-2A- 
523(1) NMSA 1978 or 55-2A-523(3)(a) NMSA 1978 or, if agreed, after other default by the lessee, 
the lessor may: 

(a) -identify to the lease contract conforming goods not already identified if at the time the 
lessor learned of the default they were in the lessor's or the supplier's possession or control; and 

(b) dispose of goods (Section 55-2A-527(1) NMSA 1978) that demonstrably have been in- 
tended for the particular lease contract even though those goods are unfinished. 

(2) Ifthe goods are unfinished, in the exercise of reasonable commercial judgment for the pur- 
poses of avoiding loss and of effective realization, an aggrieved lessor or the supplier may either 
complete manufacture and wholly identify the goods to the lease contract or cease manufacture 
and lease, sell or otherwise dispose of the goods for scrap or salvage value or proceed in any other 


reasonable manner. 


History: 1978 Comp., § 55-2A-524, enacted by Laws 
1992, ch. 114, § 79. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved, 

Uniform Statutory Source: — Section 2-704 [55-2-704 
NMSA 1978]. 

Changes: — Revised to reflect leasing practices and ter- 
minology. 

Definitional Cross References: — 

"Aggrieved party". Section 1-201(2) [55-1-201 NMSA 
1978]. 

"Conforming". Section 2A-103(1)(d) [55-2A-103 NMSA 
1978]. 


"Goods". Section 2A-103(1)(h) [55-2A-103 NMSA 1978]. 

"Learn". Section 1-201(25) [55-1-201 NMSA 1978]. 

"Lease". Section 2A-103(1)(j) [55-2A-103 NMSA 1978]. 

"Lease contract". Section 2A-1038(1)(2)  [55-2A-103 
NMSA 1978]. 

"Lessor". Section 2A-103(1)(p) [55-2A-103 NMSA 1978]. 

"Rights". Section 1-201(36) [55-1-201 NMSA 1978]. 


"Supplier". Section 2A-103(1)(x) [55-2A-103 NMSA 
1978]. 
"Value". Section 1-201(44) [55-1-201 NMSA 1978], 


ANNOTATIONS 


Effective dates. — Laws 1992, ch. 114, § 238 made 
Laws 1992, ch. 114, § 79 effective July.1, 1992, 


55-2A-525. Lessor's right to possession of goods. 


(1) Ifa lessor discovers the lessee to be insolvent, the lessor may refuse to deliver the goods. 

(2) After a default by the lessee under the lease contract of the type described in Section 55-2A- 
523(1) NMSA.1978 or 55-2A-523(3)(a) NMSA 1978, or, if agreed, after other default by the lessee, 
the lessor has the right to take possession of the goods. If the lease contract so provides, the lessor 
may require the lessee to assemble the goods and make them available to the lessor at a place to 
be designated by the lessor which is reasonably convenient to both parties. Without removal, the 
lessor may render unusable any goods employed in trade or business, and may dispose of goods on 
the lessee's premises (Section 55-2A-527 NMSA 1978). 

(3) The lessor may proceed under Subsection (2) without judicial process if it can be done with- 
out breach of the peace or the lessor may proceed by action. 


History: 1978 Comp., § 55-2A-525, enacted by Laws 
1992, ch. 114, § 80. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC, All 
rights reserved. 


Uniform Statutory Source: — Sections 2-702(1) and 9- 
503 [55-2-702 and 55-9-503 NMSA 1978, respectively]. 

Changes: — Substantially revised. 

Purposes: — 

1. Subsection (1), a revised version of the provisions of 
Section 2-702(1) [55-2-702 NMSA 1978], allows the lessor 
to refuse to deliver goods if the lessee is insolvent. Note 
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that the provisions of Section 2-702(2), granting the un- 
paid seller certain rights of reclamation, were not incor- 
porated in this section. Subsection (2) made this unneces- 
sary. 

_ 2. Subsection (2), a revised version of the provisions 
of Section 9-503 [55-9-503 NMSA 1978], allows the lessor, 
on a Section 2A-528(1) or 2A-523(8)(a) [55-2A-523 NMSA 
1978] default by the lessee, the right to take possession 
of or reclaim the goods, Also, the lessor can contract for 
the right to take possession of the goods for other defaults 


by the lessee. Therefore, since the lessee's insolvency is _. 


an event of default in a standard lease agreement, Sub- 
section (2) is the functional equivalent of Section 2-702(2) 
[55-2-702 NMSA 1978]. Further, subsection (2) sanctions 
the classic crate and delivery clause obligating the lessee 
to assemble the goods and to make them available to the 
lessor. Finally, the lessor may leave the goods in place, ren- 
der them unusable (if they are goods employed in trade or 
business), and dispose of them on the lessee's premises. 

3. Subsection (3), a revised version of the provisions 
of Section 9-503 [55-9-503 NMSA 1978], allows the lessor 


to proceed under Subsection (2) without judicial process, 


absent breach of the peace, or by action. Sections 2A- 
501(3), 2A-103(4) and 1-201(1) [55-2A-501, 55-2A-103 
and 55-1-201 NMSA 1978, respectively]. In the appropri- 
ate case action includes injunctive relief. Clark Equip. 
Co. v. Armstrong Equip, Co,; 481 F.2d 54 (5th Cir. 1970), 
cert. denied, 402 U.S. 909 (1971). This Section, as well as 
a number of other Sections in this Part, are included in 
the Article to codify the lessor's common law right to pro- 
tect the lessor's reversionary interest in the goods. Sec- 
tion 2A-103(1)(q) [55-2A-103 NMSA 1978]. These sections 
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are intended to supplement and not displace principles 
of law and equity with respect to the protection of such 
interest. Sections 2A-103(4) and 1-103 [55-2A-103 and 55- 
1-103 NMSA 1978, respectively]. Such principles apply in 
many instances, e.g., loss or damage to goods if risk of loss 
passes to the lessee, failure of the lessee to return goods 
to the lessor in the condition stipulated in the lease, and 
refusal of the lessee to return goods to the lessor after ter- 
mination or cancellation of the lease. See also Section 2A- 
532 [55-2A-532 NMSA 1978], 

Cross: References: — Sections. 1-106(2), 2-702(1), 2- 
702(2), 2A-103(4), 2A-601(8), 2A-582 and 9-503 [55-1-106, 
55-2-702, 55-2A-103, 55-2A-501, 55-2A-532 and 55-9- 503 
NMSA 1978, respectivelyl, 

Definitional Cross. References; — | 

"Action". Section 1-201(1) [55-1-201 NMSA 1978]. 

"Delivery". Section 1-201(14) [55-1-201 NMSA 1978]. 

"Discover". Section 1-201(25) [55-1-201 NMSA 1978]. 

. "Goods". Section 2A+103(1)(h), [55-2A-103 NMSA 1978], 
"Insolvent". Section 1-201(23) [55-1-201 NMSA 1978]. 
"Lease contract". © Section 2A-103(1)(0) [55-2A-103 

NMSA 1978}.- 

"Lessee", Section 2A-1038(1)(n) (5B. 2A-103 NMSA 1978]. 

"Lessor". Section 2A-103(1)(p) [55-2A-103 NMSA 1978]. 

"Party". Section 1-201(29) [55-1-201 NMSA 1978]. 

"Rights". Section 1-201(36) [55-1-201 NMSA 1978]. 


ANNOTATIONS 


Effective dates. — Laws 1992, ch. 114, § 288 made 
Laws 1992, ch. 114, § 80 effective July 1, 1992. 


55-2A-526. Lessor's stoppage of delivery in transit or otherwise. 


(1) A lessor may stop delivery of goods in the possession of a carrier or other bailee if the lessor 
discovers the lessee to be insolvent and may stop delivery of carload, truckload, planeload or larger 
shipments of express or freight if the lessee repudiates or fails to make a payment due before de- 
livery, whether for rent, security or otherwise under the lease contract, or for any other reason the 
lessor has a right to withhold or take possession of the goods. 


until: 
(a) receipt of the goods by the lessee; 


(2) In pursuing its remedies under Subsection (1) of tis section, the lessor may stop delivery 


(b) acknowledgment to the lessee by any bailee of the goods, pe a carrier, that the 


bailee holds the goods for the lessee;,or ._ 


(c) such an acknowledgment to the lessee by a carrier via reshipment or as a warehouse. 
(3) To stop delivery, a lessor shall so notify as to enable the bailee by reasonable diligence to 


prevent delivery of the goods. ' 


(4): After notification, the bailee shall hold and deliver the goods nédariinie to the directions of 
the lessor, but the lessor is liable to the bailee for any ensuing charges or damages. 

(5) A carrier who has issued a nonnegotiable bill of lading is not sa gh he to obey a notification 
to stop received from a person other than the consignor. 


History: 1978 Comp., § 55-2A-526, enacted by Laws 
1992, ch. 114, § 81; 2005, ch. 144, § 42, 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved, 

Uniform Statutory Source: — Section 2-705 [55+2-705 
NMSA 1978]. 

Changes: — Revised to reflect leasing peceacee and tor- 
minology. 

Definitional Cross References: — 


"Bill of lading". Section 1-201(6) [55-1-201 NMSA 1978]. 
"Delivery". Section: 1-201(14) [55-1-201.NMSA 1978]. 
"Discover". Section 1-201(25) [55-1-201 NMSA 1978], 
"Goods". Section 2A-103(1)(h) [55-2A-103 NMSA 1978]. 
"Insolvent". Section 1-201(28) [55-1-201 NMSA 1978]. 
"Lease contract". Section 2A-103(1)(2).. ‘[55-24;103 
NMSA 1978]. 
"Lessee". Section 2A-103(1)(n) [55-2A- 103 NMSA 1978]. 
"Lessor". Section 2A-103(1)(p) [55-2A-103 NMSA 1978]. 
"Notifies" and "Notification". Section 1-201(26) [55-1- 
201 NMSA 1978]. 
"Person". Section 1-201(30) [55-1-201 NMSA 1978]. 
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» "Receipt". Section 2-103(1)(c) [55-2-103 NMSA 1978]. r ANNOTATIONS 
"Remedy". Section 1-201(34) [55-1-201 NMSA 1978]... iz f 
"Rights", Section 1-201(36) [55-1201 NMSA 1978]. ; The 2005 amendment, effective January ip 2006, 


changed "warehouseman" to "warehouse" in Subsection 


(2)(c). 


{i 


55-2A-527. Lessor's rights to dispose of goods. 


(1) After a default by a lessee under the lease contract of the type described in Subsection (1) 
or Paragraph (a) of Subsection (3) of Section 55-2A-523 NMSA 1978 or after the lessor refuses to 
deliver or takes possession of goods (Section 55-2A-525 or 55-2A-526 NMSA 1978), or, if agreed, 
after other default by a lessee, the lessor may dispose of the goods concerned or the undelivered 
balance thereof by lease, sale or:otherwise. >» 

(2) Except as otherwise provided with Hespect to damages lidtiidntea in the lease agreement 
(Section 55-2A-504 NMSA 1978) or otherwise determined pursuant to agreement of the parties 
(Sections 55-1-302 and 55-2A-503 NMSA 1978), if the disposition is by lease agreement substan- 
tially similar to the original lease agreement and the new lease agreement is made in good faith 

_and in a commercially reasonable manner, the lessor may recover from the lessee as damages: (i) 
accrued. and unpaid rent as of the date of the commencement of the term of the new lease agree- 
ment; (ii) the present value, as of the same date, of the total rent for the then remaining lease term 
of the original lease agreement minus the present value, as. of the same date, of the rent under 
the new lease agreement applicable to that period of the new lease term which is comparable to 
the then remaining term of the original lease agreement; and (iii) any incidental damages allowed 
under Section 55-2A-530 NMSA 1978, less expenses saved in consequence of the lessee's default. 

(3) If the lessor's disposition is by lease agreement that for any reason does not qualify for 
treatment under Subsection (2) of this section, or is by sale or otherwise, the lessor may recover 
from the lessee as if the lessor had elected not to dispose of the goods and Section 55-2A-528 
NMSA 1978 governs. 

(4) A subsequent buyer or lessee who buys or leases from the lessor in good faith for alae asa 
result of a disposition under this section takes the goods free of the original lease contract and any 
rights of the original lessee even though the lessor fails to comply with one or more of the OCIS! Sa 
ments of this article. : 

(5) The lessor is not accountable to the lessee for any profit made on any gus le A lessee 
who has rightfully rejected or justifiably revoked acceptance shall account to the lessor for any excess 
over the amount of the lessee's security interest (Subsection (5) of Section 55-2A-508 NMSA 1978). 


History: 1978 Comp., § 55-2A-527, enacted by Laws necessary because the interest held by the lessee or the 
1992, ch. 114, § 82; 2005, ch. 144, § 48. sublessee is not protected, by a right of redemption under 
the common law or this Article. Section 2A-527(5) [55-2A- 


' 


OFFICIAL COMMENTS ~— 527(5) NMSA 1978]... 

UCC Official Comments © by ALI & the NCCUSL. Re- 2. The-rule for determining the measure of damages 
produced with permission of the PEB for the UCC. All recoverable by the lessor against the lessee is a function 
rights reserved. of several variables. If the lessor has elected to effect 

Uniform Statutory Source. — Section 2-706(1), (5) and disposition under Subsection (1) and such disposition is 
(6) [55-2-706 NMSA 1978]. by lease’ that qualifies.under Subsection (2), the measure 

Changes. — Substantially revised. of damages set,forth in Subsection (2) will apply, absent 

Purposes. — ies agreement to the contrary. Sections 2A-504, 2A-103(4) 


1, Subsection (1), a revised version of the first sen- and 1-302 [55-2A-504, 55-2A-103(4) and. 55-1-302 NMSA 


tence of Section 2-706(1) [55-2-706 NMSA 1978], allows 1978, respectively]. Ted 

the lessor the right to dispose of goods after a statutory 3. The lessor's damages will be eotanliahed raph m a 
or other material default by the lessee (even if the goods new lease agreement as a measure if the following three 
remain in the lessee's possession — Section 2A-525(2) [55- criteria are satisfied: (i) the lessor disposed of the goods 
2A-526(2) NMSA 1978)), after the lessor refuses to deliver by lease, (ii) the lease agreement is substantially similar 
or takes possession of the goods, or, if agreed, after other to the original lease agreement, and (iii) such disposition 
contractual default. The lessor's decision to exercise this was in good faith, and in a commercially reasonable man- 
right is a function of a commercial judgment, not a statu- ner, Thus, the lessor will be entitled to recover from the 
tory mandate replete with sanctions for failure to comply. lessee the accrued and unpaid rent as of the date of com- 
Cf Section 9-625 [55-9-625 NMSA 1978], As the owner mencement of the term of the new lease, and the present 
of the goods, in the case.of a lessor, or as the prime les- value, as of the same date of the rent under the original 
see of the goods, in the case At a sublessor, compulsory lease for the then remaining term less the present value 
disposition of the goods is inconsistent with the nature of as of the same date of the rent under the new lease agree- 


the interest held by the lessor or the sublessor and is not ment applicable to the period of the new lease comparable 
to the remaining term under the original lease, together 
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with incidental damages less expenses saved in conse- 
quence of the lessee's default. If the lessor's disposition 
does not satisfy the criteria of subsection (2), the lessor 
may calculate its claim against the lessee pursuant to Sec- 
tion 2A-528 [55-2A-528 NMSA 1978]. Section 2A-523(1)(e) 
[55-2A-523 NMSA 1978]. 


4, Two of the three criteria to be met by the fessor are. 


familiar, but the concept of the new lease agreement that 
is substantially similar to the original lease agreement is 


not. Given the many variables facing a party who intends ~ 


to lease goods and the rapidity of change in the market 
place, the policy decision was made not to draft with speci- 
ficity. It was thought unwise to seek to establish certainty 


UNIFORM COMMERCIAL CODE 


at the cost of fairness. The decision of whether the new © 


lease agreement is substantially similar to the original 
will be determined case by case. 

5. While the section does not draw a bright line, it is 
possible to describe some of the factors that should be con- 
sidered in a finding that a new lease agreement is sub- 
stantially similar to the original. The various elements 
of the new lease agreement should be examined. Those 
elements include the options to purchase or release; the 
lessor's representations, warranties and covenants to the 
lessee as well as those to be provided by the lessee to the 
lessor; and the services, if any, to be provided by the les- 
sor or by the lessee. All of these factors allocate cost and 
risk between the lessor and the lessee and thus affect the 
amount of rent. to be paid. These findings should not be 
made with scientific precision, as they are a function of 
economics, nor should they be made independently, as it 
is important that a sense of commercial judgment per- 
vade the finding. See Section 2A-507(2) [55-2A-507 NMSA 
1978]. To establish the new lease as a proper measure of 
damage under subsection (2), these various factors, taken 
as a whole, must result in a finding that the new lease 
agreement is substantially similar to the original. If the 
differences between the original lease and the new lease 
can be easily valued, it ‘would be appropriate for a court 
to find that the new lease is'substantially similar to the 
old lease, adjust the difference in the rent between the 
two leases to take account of the differences, and award 
damages under this section. If, for example, the new lease 
requires the lessor to insure the goods in the hands of the 
lessee, while the original lease required the lessee to in- 
sure, the usual cost of such insurance could be deducted 
from rent due under the new lease before the difference in 
rental between the two leases is determined. 

6. The following hypothetical illustrates the difficulty 
of providing a bright line, Assume that’A buys a jumbo 
tractor for $1 million and then leases the tractor to B 
for a term of 36 months. The tractor is delivered to and 
is accepted by B on May 1. On June 1 B fails to pay the 
monthly rent to A. B returns the tractor to A, who im- 
mediately releases the tractor to C for a term identical 
to the term remaining under the lease between A and B. 
All terms and conditions under the lease between A and C 
are identical to those under the original lease between A 
and B, except that C does not provide any property dam- 
age or other insurance coverage, and B agreed to provide 
complete coverage. Coverage is expensive and difficult to 
obtain. It is a question of fact whether it is so difficult to 
adjust the recovery to take account of the difference be- 
tween the two leases as to insurance that the second leade 
is not substantially similar to the original. 

7. A new lease can be substantially similar to the 
original lease even though its term extends beyond the 
remaining term of the original lease, so long as both (a) 
the lease terms are commercially comparable (e.g., it is 
highly unlikely that a one-month rental and a five-year 
lease would reflect similar realities), and (b) the court 
can fairly apportion a part of the rental payments under 
the new lease to that part of the term of the new lease 
which is comparable to the remaining lease term under 
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the original lease. Also, the lease term of the new lease 
may be comparable to the remaining term of the original 
lease even though the beginning and ending dates of the 
two leases are not the same. For example, a two-month 
lease of agricultural equipment for the months of Au- 
gust and September may be comparable to a two-month 
lease running from the 15th of August to the 15th of 
October if in the particular location two-month leases 
beginning on August 15th are basically interchange- 


~ able with two-month leases beginning August Ist. Simi- 


larly, the term of a one-year truck lease beginning on 
the 15th of January may be comparable to the term of 
a one-year truck lease beginning January 2nd. If the 
lease terms are found to be comparable, the court may 
base cover damages on the entire difference between the 
costs under the two leases. 

8. Subsection (3), which is new, provides that if the les- 
sor's disposition is by lease that does not qualify under 
Subsection (2), or is by sale or otherwise, Section 2A-528 
[55-2A-528 NMSA 1978] governs. 

9, Subsection (4), a revised version of subsection 2- 
706(5) [55-2-706 NMSA 1978], applies to protect a subse- 
quent buyer or lessee who buys or leases from the lessor 
in good faith and for value, pursuant to disposition under 
this section. Note that by its terms, the rule in subsection 
2A-304(1) [55-2A-304 NMSA 1978], which provides that 
the subsequent lessee takes subject to the original lease 
contract, is controlled by the rule stated in this subsection. 

10. Subsection (5), a revised version of Subsection 2- 
706(6) [55-2-706 NMSA 1978], provides that the lessor is 
not accountable to the lessee for any profit made by the les- 
sor on a disposition. This,rule follows from the fundamen- 
tal premise of the bailment for hire that the lessee under a 
lease of good has no equity of redemption to protect. 

Cross References. — Sections 1-302, 2-706(1), 2-706(5), 
2-706(6), 2A-103(4), 2A-304(1), 2A-504, 2A-507(2), 2A- 
§23(1)(e), 2A-525(2), 2A-527(5), 2A-528 and 9-625 [55-1- 
302, 55-2-706(1), 55-2-706(5), 55-2-706(6), 55-2A-103(4), 
55-2A-304(1), ' 55-2A-504, 55-2A-507(2), 55-2A-523(1) 
(e), 55-2A-525(2), 55-2A-527(5), 55-2A-528 and 55-9-625 
NMSA 1978, respectively]. 

Definitional Cross References, — 

"Buyer" and "Buying". Section 2-103(1)(a) [55-2-103(1) 
(a) NMSA 1978]. 

"Delivery". Section 1-201(b)(15) [55-1-201(b)(15) NMSA: 


1978], 

"Good faith". ‘Section 1-201(b)(20) [55-1-201(b)(20) 
NMSA 1978]. 

"Goods", Section 2A-103(1)(h) [55-2A-103(1)(h) NMSA 
1978]. 

"Lease", Section 2A-103(1)(j) [65-2A-103(1)Gj) NMSA 
1978], 

"Lease contract". Section 2A-103(1)(1) [55-2A-103(1)() 
NMSA 1978], 

"Lessee". Section 2A-103(1)(n) [55-2A-1038( 1)(n) NMSA 
1978]. 

"Lessor", Section 2A-103(1)(p) [55-2A-103(1)(p) NMSA 
1978]. 

"Present value". Section 1-201(b)(28) [55-1-201(b)(28) 
NMSA 1978], 

"Rights". Section 1-201(b)(34), [55-1-201(b)(84) NMSA 
1978]. 


"Sale", Section 2-106(1) [55- 2-106(1) NMSA 1978]. 

"Security interest". Sections 1-201(b)(85) and. 1-203 
[55-1-201(b)(35) and 55-1-203 NMSA 1978]. 

"Value", Section 1-204 [55-1-204 NMSA 1978]. 


ANNOTATIONS 


The 2005 amendment, effective January 1, 2006, 
changed the statutory reference in Subsection (2) from 
Subsection (3) of Section 55-1-102 NMSA to Section 55-1- 
302 NMSA 1978. 
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55-2A-528. Lessor's damages for nonacceptance, failure to pay, 
repudiation or other default. 


(1) Except as otherwise provided with respect to damages liquidated in the lease agreement 
(NMSA 1978) or otherwise determined pursuant to agreement of the parties (Sections 55-1-302 
and 55-2A-503 NMSA 1978), if a lessor elects to retain the goods or a lessor elects to dispose of 
the goods and the disposition is by lease agreement that for any reason does not qualify for treat- 
ment under Subsection (2) of Section 55-2A-527 NMSA 1978, or is by sale or otherwise, the lessor 
may recover from the lessee as damages for a default of the type described in Subsection (1) or 
Paragraph (a) of Subsection (3) of Section 55-2A-523 NMSA 1978, or, if agreed, for other default 
of the lessee: (i) accrued and unpaid rent as of the date of default if the lessee has never taken 
possession of the goods, or, if the lessee has taken possession of the goods, as of the date the lessor 
repossesses the goods or an earlier date on which the lessee makes a tender of the goods to the les- 
sor; (ii) the present value as of the date determined under clause (i) of the total rent for the then 
remaining lease term of the original lease agreement minus the present value as of the same date 
of the market rent at the place where the goods are located computed for the same lease term; and 
(iii) any incidental damages allowed under Section 55-2A-530 NMSA 1978, less expenses saved in 
consequence of the lessee's default. 

(2) If the measure of damages provided in Subsection (1) of this section is inadequate to put 
a lessor in as good a position as performance would have, the measure of damages is the pres- 
ent value of the profit, including reasonable overhead, the lessor would have made from full per- 
formance by the lessee, together with any incidental damages allowed under Section 55-2A-530 
NMSA 1978, due allowance for costs reasonably incurred and due credit for payments or proceeds 
of disposition. 


History: 1978 Comp., § 55-2A-528, enacted by Laws [55-2A-528 NMSA 1978] is to the date of default not to 


1992, ch. 114, § 83; 2005, ch. 144, § 44. ' the date of an event of default. An event of default under 
a lease agreement becomes a default under a lease agree- 
OFFICIAL COMMENTS ment only after the expiration of any relevant period of 

UCC Official Comments © by ALL & the NCCUSL. Re- grace and compliance with any notice requirements under 
produced with permission of the PEB for the UCC. All this Article and the lease agreement. American Bar Foun- 


rights reserved. dation, Commentaries on Indentures, § 5-1, at 216-217 
Uniform Statutory Source. — Section 2-708 [55-2-708 (1971). Section 2A-501(1) [55-2A-501 NMSA 1978]. This 
NMSA 1978] conclusion is also a function of whether, as a matter of fact 
ihe : : or law, the event of default has been waived, suspended or 

ened aubeipniellyiterieed, cured. Sections 2A-103(4) and 1-103 [55-2A-103 and 56- 
1, Subsection (1), a substantially revised version of 1-103 NMSA 1978, respectively]. If the lessee has taken 


Section 2-708(1) [55-2-708(1) NMSA 1978], states the possession of the goods, the measure of damages is the 
basic rule governing the measure of lessor's damages for accrued and unpaid rent as of the earlier of the time the 
a default described in Section 2A-523(1) or (3)(a) [55-2A- __ lessor repossesses the goods or the time the lessee tenders 
523(1) or 55-2A-523(3)(a) NMSA 1978], and, if agreed, the goods to the lessor plus the difference between the 


present value, as of the same time, of the rent under the 
lease for the remaining lease term and the present value, 
as of the same time, of the market rent. 

8. Market rent will be computed pursuant to Sec- 


for a:contractual default. This measure will apply if the 
lessor elects to retain the goods (whether undelivered, 
returned by the lessee, or repossessed by the lessor af- 
ter acceptance and default by the lessee) or if the lessor's 


disposition does not qualify under Section 2A-527(2) [55- tion 2A-507 [55-2A-507 NMSA 1978]. — ; 

2A-527(2) NMSA 1978], Section 2A-527(3) [55-2A-527(3) 4, Subsection (2), a somewhat revised version of the 
NMSA 1978]. Note that under some of these conditions, provisions of Subsection 2-708(2) [55-2-708 NMSA 1978], 
the lessor may recover damages from the lessee pursuant states a measure of damages which applies if the measure 
to the rule set forth in Section 2A-529 [55-2A-529 NMSA of damages in subsection (1) is inadequate to put the les- 


1978]. There is no sanction for disposition that does not sor in as good a position as performance would have. The 
qualify under Section 2A-527(2) [55-2A-527(2) NMSA measure of damage is the lessor's profit, including over- 
1978], Application of the rule set forth in this section is head, together with incidental damages, with allowance 
subject to agreement to the contrary. Sections 2A-504, 2A- for costs reasonably incurred and credit for payments or 


103(4) and 1-302 [55-2A-504, 55-2A-108(4) and 55-1-302 proceeds of disposition. In determining the amount of 
NMSA 1978, respectively]. due credit with respect to proceeds of disposition a proper 


9. If the lessee has never taken possession of the value should be attributed to the lessor's residual interest 
goods, the measure of damage is the niet and unpaid in the goods. Sections 2A-103(1)(q) and 2A-507(4) [55-2A- 
rent as of the date of default together with the present 103 and 55-2A-507 NMSA 1978, respectively]. 


value, as of the date of default, of the original rent for 5. In calculating profit, a court should include any ex- 
the remaining term of the lease less the present value pected appreciation of the goods, e.g. the foal of a leased 


as of the same date of market rent, and incidental dam- brood mare. Because this subsection is intended to give 
ages, less expenses saved in consequence of the default. the lessor the benefit of the bargain, a court should con- 


Note that the reference in Section 2A-528(1)(i) and (ii) sider any reasonable benefit or profit expected by the 
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lessor from the performance of the lease agreement. See 
Honeywell, Inc. v. Lithonia Lighting, Inc., 317 F. Supp. 
406, 413 (N.D.Ga.1970); Locks v. Wade, 36 N.J.Super. 128, 
131, 114 A.2d 875, 877 (Super.Ct.App.Div.1955). Further, 
in calculating profit the concept of present value must be 
given effect. Taylor v. Commercial credit Equip, Corp., 170 
Ga.App. 322, 316 S.H.2d 788 (Ct.App.1984). See generally 
Section 2A-103(1)(u). 

Cross References. — Sections 1-302, 2-708, 2A-103(1)(u), 
2A-402, 2A-504, 2A-507, 2A-527(2) and 2A-529 [55-1-302, 
55-2-708, 55-2A-103(1)(u), 55-2A-402, 55-2A-504, 55-2A- 
507, 55-2A-527(2) and 55-2A-529 NMSA1978, respectively]. 

Definitional Cross References. — 

"Agreement". Section 1-201(b)(3) [55-1-201(b)(8) NMSA 
1978]. 

"Goods". Section 2A- 103(1)(h) [55-2A-103(1)(h) NMSA 
1978]. 

"Lease". Section 2A-103(1)G) [55-2A-103( 14) NMSA 1978], 
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"Lease agreement". Section 2A-103(1)(k) [55-2A-103(1) 


(x) NMSA 1978]. 


"Lessee". Section 2A-103(1)(n) [55-2A-103(1)(n) NMSA 
1978]. 

"Lessor". Section 2A-103(1)(p) [55-2A-103(1)(p) NMSA 
"Party". Section 1-201(b)(26) [55-1-201(b)(26) NMSA 
1978]. 

"Present value". 
NMSA 1978]. 

"Sale". Section 2-106(1) [55-2-106(1) NMSA 1978]. 


ANNOTATIONS | 


The 2005 amendment, effective January 1, 2006, 
deleted the statutory reference in Subsection (1) to Sec- 
tion 55-2A-504 NMSA 1978 and changed the statutory 
reference in Subsection (1) from Section 55-1-102(8) 
NMSA 1978 to Section 55-1-802 NMSA 1978. 


Section 1-201(b)(28) [55-1-201(b)(28) 


55- 2A-529. Lessor' Ss action for the rent, 


(1) After default by the lessee under the lease contract of the type deweribed 4 in Section 55-2A- 
523(1) or 55-2A-523(3)(a) NMSA 1978 or, if agreed, after other default by the lessee, if the lessor 
complies with Subsection (2) of this section, the lessor may recover from the lessee as damages: 

(a) for goods accepted by the lessee and not repossessed by or tendered to the lessor, and 
for conforming goods lost or damaged within a commercially reasonable time after risk of loss 
passes to the lessee (Section 55-2A-219 NMSA 1978), (i) accrued and unpaid rent as of the date of 
entry of judgment in favor of the lessor, (ii) the present value as of the same date of the rent for the 
then remaining lease term of the lease agreement, and (iii) any incidental damages allowed under 
- Section 55-2A-530 NMSA 1978, less expenses saved in consequence of the lessee's default; and 

(b) for goods identified to the lease contract if the lessor is unable after reasonable effort 
to dispose of them at a reasonable price or the circumstances reasonably indicate that effort will 
be unavailing, (i) accrued and unpaid rent as of the date of entry of judgment in favor of the lessor, 
(ii) the present value as of the same date of the rent for the then remaining lease term of the lease 
agreement, and (iii) any incidental damages allowed under Section 55-2A-530 NMSA 1978, less 
expenses saved in consequence of the lessee's default. 

(2) Except as provided in Subsection (3) of this section, the lessor shall hold for the Tess for 
the remaining lease term of the lease agreement any goods that have been identified to the lease 
contract and are in the lessor's control. 

(3) The lessor may dispose of the goods at any time before collection of the fadouient for dam- 
ages obtained pursuant to Subsection (1) of this section. If the disposition i is before the end of the 
remaining lease term of the lease agreement, the lessor's recovery against'the lessee for damages 
is governed by Section 55-2A-527 or 55-2A-528 NMSA 1978, and the lessor will cause an appro- 
priate credit to be provided against a judgment for damages to the extent that the amount of the 
judgment exceeds the recovery available pursuant to Section 55-2A-527 or 55-2A-528 NMSA 1978. 

(4) Payment of the judgment for damages obtained pursuant to Subsection (1) of this section 
entitles the lessee to the use and possession of the goods not then disposed of for the remaining 
lease term of and in accordance with the lease agreement. 

(5) After default by the lessee under the lease contract of the type described in Section 55-2A- 
523(1) or Section 55-2A-523(3)(a) NMSA 1978 or, if agreed, after other default by the lessee, a les- 
sor who is held not entitled to rent under this section must nevertheless be awarded damages for 
non-acceptance under Section 55-2A-527 or 55-2A-528 NMSA 1978. 


History: 1978 Comp., § 55-2A-529, enacted by Laws 
1992, ch. 114, § 84; 2015, ch. 54, § 1. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL.. Re- 
produced with permission of the PEB for the UCC, All 
rights reserved, 


Uniform Statutory Source: — Section 2-709 [55-2-709 
NMSA 1978]. 

Changes: — Substantially, revised. 

Purposes: — 

1, Absent a lease contract provision to the contrary, 
an action for the full unpaid rent (discounted. to present 
value as of the time of entry of judgment as to rent due 
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after that time) is available as to goods not lost or dam- 
aged only if the lessee retains possession of the goods or 
the lessor is or apparently will be unable to dispose of 
them at a reasonable price after reasonable effort. There 
is no general right in a lessor to recover the full rent from 
the lessee upon holding the goods for the lessee. If the les- 
see tenders goods back to the lessor, and the lessor refuses 
to accept the tender, the lessor will be limited to the dam- 
ages it would have suffered had it taken back the goods, 
The rule in Article 2 that the seller can recover the price 
of accepted goods is rejected here. In a lease, the lessor al- 
ways has a residual interest in the goods which the lessor 
usually realizes upon at the end of a lease term by either 
sale or anew lease. Therefore, it is not a substantial impo- 
sition on the lessor to require it to take back and dispose of 
the goods if the lessee chooses to tender them back before 
the end of the lease term: the lessor will merely do earlier 
what it would have done any way, sell or relet the goods. 
Further, the lessee will frequently encounter substantial 
difficulties if the lessee attempts to sublet the goods for 
the remainder of the lease term. In contrast to the buyer 
who owns the entire interest in goods and can easily dis- 
pose of them, the lessee is selling only the right to use the 
goods under the terms of the lease and the sublessee must 
assume a relationship with the lessor. In that situation, it 
is usually more efficient to eliminate the original lessee as 
a middleman by allowing the lessee to return the goods to 
the lessor who can then redispose of them, 

2. In some situations even where possession of the 
goods is reacquired, a lessor will be able to recover as 
damages the present value of the full rent due, not un- 
der this section, but under 2A-528(2) [55-2A-528 NMSA 


1978] which allows a lost profit recovery if necessary to~° 


put the lessor in the position it would have been in had 
the lessee performed. Following is an example of such a 
case. A is a lessor of construction equipment and main- 
tains a substantial inventory. B leases from A a backhoe 
for a period of two weeks at a rental of $1,000. After three 
days, B returns the backhoe and refuses to pay the rent. A 
has five backhoes in inventory, including the one returned 
by B. During the next 11 days after the return by B of 
the backhoe, A rents no more than three backhoes at any 
one time and, therefore, always has two on hand. If B had 
kept the backhoe for the full rental period, A would have 
earned the full rental on that backhoe, plus the rental on 
the other backhoes it actually did rent during that period. 
Getting this backhoe back before the end of the lease term 
did not enable A to make any leases it would not other- 
wise have made. The only way to put A in the position 
it would have been in had the lessee fully performed is 
to give the lessor the full rentals. A realized no savings 
at all because the backhoe was returned early and might 
even have incurred additional expense if it was paying for 
parking space for equipment in inventory. A has no obliga- 
tion to relet the backhoe for the benefit of B rather than 
leasing the backhoe or any other in inventory for its own 
benefit. Further, it is probably not reasonable to expect A 
to dispose of the backhoe by sale when it is returned in 
an effort to reduce damages suffered by B. Ordinarily, the 
loss of a two-week rental would not require A to reduce 
the size of its backhoe inventory. Whether A would simi- 
larly be entitled to full rentals as lost profit in a one-year 
lease of a backhoe is a question of fact: in any event the 
lessor, subject to mitigation of damages rules, is entitled 
to be put in as good a position as it would have been had 
the lessee fully performed the lease contract. 

3, Under Subsection (2) a lessor who is able and elects 
to sue for the rent due under a lease must hold goods not 
lost or damaged for the lessee. Subsection (3) creates an 
exception to the Subsection (2) requirement. If the lessor 
disposes of those goods prior to collection of the judgment 
(whether as a matter of law or agreement), the lessor's 
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recovery is governed by the measure of damages in Sec- 
tion 2A-527 [55-2A-527 NMSA 1978] if the disposition is 
by lease that is substantially similar to the original lease, 
or otherwise by the measure of damages in Section 2A- 
528 [55-2A-528 NMSA 1978]. Section 2A-523 [55-2A-523 


“NMSA 1978] official comment, 


4. Subsection (4), which is new, further reinforces the 
requisites of Subsection (2). In the event the judgment for 
damages obtained by the lessor against the lessee pursu- 
ant to subsection (1) is satisfied, the lessee regains the 
right to use and possession of the remaining goods for the 
balance of the original lease term; a partial satisfaction 
of the judgment creates no right in the lessee to use and 
possession of the goods. 

5. The relationship between Subsections (2) and (4) is 
important to understand. Subsection (2) requires the les- 
sor to hold for the lessee identified goods in the lessor's 
possession. Absent agreement to the contrary, whether in 
the lease or otherwise, under most circumstances the re- 
quirement that the lessor hold the goods for the lessee for 
the term will mean that the lessor is not allowed to use 
them, Sections 2A-103(4) and 1-203 [55-2A-103 and 55-1- 
203 NMSA 1978, respectively]. Further, the lessor's use 


of the goods could be viewed as a disposition of the goods 
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that would bar the lessor from recovery under this section, 
remitting the lessor to the two preceding sections for a de- 
termination of the lessor's claim for damages against the 
lessee. 

6. Subsection (5), the analogue of subsection 2-709(3) 
[55-2-709 NMSA 1978], further reinforces the thrust of 
Subsection (3) by stating that a lessor who is held not en- 
titled to rent under this section has not elected a remedy; 
the lessor must be awarded damages under Sections 2A- 
527 and 2A-528 [55-2A-527 and 55-2A-528 NMSA 1978, 
respectively]. This is a function of two significant policies 
of this Article - that resort to a remedy is optional, unless: 
expressly agreed to be exclusive (Section 2A-503(2)) and 


‘that rights and remedies provided in this Article gener- 


ally are cumulative. (Section 2A-501(2) and (4)) [55-2A- 
501 NMSA 1978]. 

Cross References: — Sections 1-208, 2-709; 2-709(3), 2A- 
103(4), 2A-501(2), 2A-501(4), 2A-5038(2), 2A-504, 2A-523(1) 
(e), 2A-525(2), 2A-527, 2A-528 and 2A-529(2) [55-1-203, 
55-2-709, 55-2A-108, 55-2A-501, 55-2A-503, 55-2A-504, 
55-2A-528, 55-2A-525, 55-2A-527, 55-2A-528 and 55-2A- 
529 NMSA 1978, respectively]. 

Definitional Cross References: — 

"Action". Section 1-201(1) [55-1-201 NMSA 1978]. 

"Conforming", Section 2A-103(1)(d) [55-2A-103 NMSA 
1978]. 

"Goods". Section 2A-108(1)(h) [55-2A-103 NMSA 1978]. 

"Lease". Section 2A-103(1)(j) [55-2A-103 NMSA 1978], 

"Lease agreement". Section 2A-103(1)(k) [55-2A-103 
NMSA 1978]. 

"Lease . contract". 
NMSA 1978], 

"Lessee". Section 2A-102(1)(n) [55-2A-102 NMSA 1978], 

"Lessor". Section 2A-108(1)(p) [55-2A-103 NMSA 1978]. 

"Present value". Section 2A-108(1)(u) [55-2A-108 NMSA 
1978]. 

"Reasonable time". Section 1-204(1) and (2) [55-1-204 
NMSA 1978]. 


Section 2A-103(1)7) [55-2A-103 


ANNOTATIONS - 


The 2015 amendment, effective July 1, 2015, amended 
the Uniform Commercial Code, as enacted by New Mex- 
ico, to make it uniform; in Subsections (1), (2), (8) and (4), 
added "of this section"; and in Subsection 5, after "lessee", 
added "under the lessee contract of the type described in 
Section 55-2A-523(1) or Section 55-2A-523(3)(a) NMSA 
1978 or, if agreed, after other default by the lessee". 
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55-2A-530. Lessor's incidental damages. 


Incidental damages to an aggrieved lessor include any commercially reasonable charges, ex- 
penses or commissions incurred in stopping delivery, in the transportation, care and custody of 
goods after the lessee's default, in’ connection with return or disposition of the goods, or otherwise 
resulting from the default. 


Definitional Cross References: — 

"Agerieved party". Section 1-201(2) [55-1-201 NMSA 
1978]. 

"Delivery". Seetion 1- 201(14) [55-1-201 NMSA 1978]. 

"Goods". Section 2A-103(1)(h) [55-2A-108 NMSA 1978]. 

"Lessee". Section 2A-108(1)(n) [55-2A-1038 NMSA 1978]. 

"Lessor". Section 2A-103(1)(p) [55-2A-103 NMSA 1978]. 


ANNOTATIONS 


History: 1978 Comp., § 55-2A-530, patter by Laws 
1992, ch. 114, § 85. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

Uniform Statutory Source: — seetloit 2-710°[55-2-710 


NMSA 1978]. * ; 
Changes: — Revised to reflect leasing practices and 'ter- Effective dates. — Laws 1992, ch. 114, § 238 made 
minology. Laws 1992, ch. 114, § 85 effective July 1, 1992. 


55-2A-531. Standing to sue third parties for injury to goods. 


(1) Ifa third party so deals with goods that have been identified to a lease contract as to cause 
actionable injury to a party to the lease contract (a) the lessor has a right of action against the 
third party, and (b) the lessee also has.a right of action against the third party if the lessee: 

(i) has a security interest/in the goods; 

(ii) has an insurable interest in the goods; or 

(iii) bears the risk of loss under the lease contract or has since. the injury assumed that 
risk as against the lessor and the goods have been converted or destroyed. 

(2) If at the time of the injury the party plaintiff did not' bear the risk of loss as against the 
other party to the lease contract and there is no arrangement between them for disposition of the 
recovery, his suit or settlement, subject to his own interest, is as a fiduciary for:the other party to 
the lease contract. 

(3) Hither party with the consent of the other may sue for the benefit of whom it may concern. 


History: 1978 Comp., § 55-2A-531, enacted by Laws 
1992, ch. 114, § 86. 


OFFICIAL COMMENTS , 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

Uniform Statutory Source; —, Section 2-722 [55-2-722 


"Goods". Section 2A-103(1)(h) [55-2A-103 NMSA 1978]. 
"Lease contract", Section 2A-103(1)(/) [55-2A-103 
NMSA 1978}. 

"Lessee". Section 2A-108(1)(n) [55-2A-103 NMSA 1978]. 
"Lessor". Section 2A-103(1)(p) [55-2A-103 NMSA 1978]. 
"Party". Section 1-201(29) [55-1-201 NMSA 1978]. 
"Rights". Section 1-201(36) [55-1-201 NMSA 1978]. © 
"Security interest". Section 1-201(37) [55-1-201 NMSA 


NMSA 1978]. 

Changes: — Revised to reflect leasing practices and ter- 
minology. 

Definitional Cross References: — 

"Action". Section 1-201(1) [55-1-201 NMSA 1978], 


1978]. 
ANNOTATIONS 


Effective dates. — Laws 1992, ch. 114, § 238 made 
Laws 1992, ch. 114, § 86 effective July 1, 1992. 


55-2A-532. Lessor's rights to residual interest. 


In addition to any other recovery permitted by this article or other law, the lessor may recover 
from the lessee an amount that will fully compensate the lessor for any loss of or damage to the 
lessor's residual interest in the goods caused by the default of the lessee. 


History: 1978 Comp., § 55-2A-532, enacted by Laws 
1992, ch, 114, § 87. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL,. Re- 
produced with permission of the PEB ibe the UCC. All 
rights reserved. 
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Uniform Statutory Source: — None. 


This section recognizes the right of the lessor to recover | 


under this Article (as well as under other law) from the 
lessee for failure to comply with the lease obligations as 
to the condition of leased goods when returned to the les- 
sor, for failure to return the goods at the end of the lease, 


NEGOTIABLE INSTRUMENTS 


55-2A-532 


or for any other default which causes loss or injury to the 
lessor's residual interest in the goods. 


~ ANNOTATIONS 
Effective dates. — Laws 1992, ch. 114, § 288 made 


‘Laws 1992, ch. 114, § 87 effective July 1, 1992. 


ARTICLE 3 | 


Negotiable Instruments 


Sec. 


Part 1. GENERSE PROVISIONS AND... 
DEFINITIONS 


553-101. Short title. 

55-3-102. Subject matter. 

55-3-103. Definitions. 

55-3-104. Negotiable instrument. 

55-3-105. Issue of instrument. 

55-3-106. Unconditional promise or order. 

55-3-107. Instrument payable in foreign money. 

55-3-108. Payable on demand or at definite time. 

55-3-109. Payable to bearer or to order. 

55-38-110. Identification of person to whom instrument is 
payable,;.; 

55-3-111. Place of payment. 

55-3-112. Interest. 

55-3-113. Date of instrument. 

55-3114. Contradictory terms of iatpa dh ew 

§5-3-115. Incomplete instrument. 

55-3-116. Joint and several liability; contribution. 

55-3-117. Other agreements affecting instrument. 

55-3-118. Statute of limitations, 

55-3-119. Notice of right to defend action. 

55-3-120 to 55-3-122, Repealed. 


Part 2. , NEGOTIATION, TRANSFER AND 
INDORSEMENT 


55-3-201. Negotiation. 

55-3-202.. Negotiation subject to rescission. 

55-38-203...Transfer of instrument; rights acquired by 
. transfer, 

55-3-204. Indorsement. 

55-3-205. Special .indorsement;. blank indorsement; 
anomalous indorsement, 

55-3-206. Restrictive indorsement, | 

55-3-207. Reacquisition. 

55-3-208. Repealed. 


Part 3. ENFORCEMENT OF INSTRUMENTS 


55-3-301. Person entitled to enforce instrument. 

55-3-302.. Holder in due course: 

55-38-3038. Value and consideration, 

55-3-304. Overdue instrument. 

55-3-305. Defenses and claims in recoupment. 

55-3-306. Claims to:an instrument. 

55-3-307. Notice of breach of fiduciary dnty 

55-38-308. Proof of signatures and status as holder in.due 
course, 

55-3-309. Enforcement of lost, destroyed, or Ktolein in- 

‘strument, 
55-38-8310. Effect of instrument on obligation for which 
F taken. 
55-3-311. Accord and satisfaction by use of instrument. 


Sec. 
§5-3-312. Lost, destroyed or stolen cashier's check, teller's 
check or certified check. 


Part 4. LIABILITY OF PARTIES 


55-3-401. Signature. 

§5-3-402. Signature by representative. 

55-3-403, Unauthorized signature. 

55-8-404, Impostors; fictitious payees. 

55-3-405. Employer's responsibility for fraudulent  in- 
dorsement by employee. 

55-38-406. Negligence contributing to forged signature or 
alteration of instrument.” 

55-3-407, Alteration. 


-: §6-3-408, Drawee not liable on unaccepted draft. 


55-3-409, Acceptance of draft; certified check. 

55-3-410, Acceptance varying draft. 

55-3-411. Refusal to pay cashier's checks, teller' 8 checks, 
and certified checks. 

55-3-412. Obligation of issuer of note or cashier's 

check. 

55-3-418. Obligation of acceptor. 

55-3-414. Obligation of drawer. 

55-3-415. Obligation of indorser. 

55-3-416. Transfer warranties. 

55-38-417. Presentment warranties. 

55-3-418. Payment or acceptance by mistake. 

55-3-419. Instruments signed for accommodation. 

55-3-420, Conversion of instrument. 


Part 5. DISHONOR 


55-3-501. Presentment. 

55-38-502. Dishonor, 

55-38-5038. Notice of dishonor. 

55-3-504. Excused presentment and notice of dishonor. 
55-3-505. Evidence of dishonor. 

55-3-506 to 55-3-511. Repealed. 


Part 6. DISCHARGE AND PAYMENT 


55-3-601. Discharge and effect of discharge. 
55-3-602. Payment. 

55-3-603. .Tender of payment. 

55-3-604. Discharge by cancellation or renunciation. 
55-8-605. Discharge of secondary obligors. 

55-3-606. Repealed. 


Part 7. ADVICE OF INTERNATIONAL SIGHT 
DRAFT 


55-3-701. Repealed. 
Part 8. MISCELLANEOUS 
55-3-801 to. 55-3-805, Repealed. 
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Compiler's notes. — Following each section in Article 
3 appear "Official Comments", which are copyrighted by 
the American Law Institute and the National Conference 


UNIFORM COMMERCIAL CODE 


55-3-102 


of Commissioners on Uniform State Laws, and are re- 
printed with permission of the Permanent Editorial Board 
of the Uniform Commercial Code. 


PART 1 
GENERAL PROVISIONS AND DEFINITIONS 


55-3-101. Short title. 


This article may be cited as Uniform Commercial Code - Negotiable Instruments. 


History: 1978 Comp., § 55-3-101, enacted by Laws 
1992, ch. 114, § 88. 


ANNOTATIONS 


Repeals. — Laws 1992, ch, 114, § 237 repealed former 
55-3-101 NMSA 1978, as enacted by Laws 1961, ch. 96, § 3- 
101, relating to short title, effective July 1, 1992. Laws 1992, 
ch. 114, § 88, enacted a new section, effective July 1, 1992. 


55-3-102. Subject matter. 


Effective dates. — Laws 1992, ch. 114, § 238 made 
Laws 1992, ch. 114, § 88 the act effective July 1, 1992. 

Law reviews. — For article, "Lender Recourse in In- 
dian Country: A Navajo Case Study," see 21 N.M.L. Rev. 
275 (1991). 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 11 Am. 
Jur. 2d Bills and Notes § 42, 


(a) This article applies to negotiable instruments. It does not apply to money, to payment or- 
ders governed by Article 4A, or to securities governed by Article 8. 

(b) If there is conflict between this article and Article 4 or 9, Articles 4 and 9 govern. 

(c) Regulations of the board of governors of the federal reserve system and operating circulars 
of the federal reserve banks supersede any inconsistent provision of this article to the extent of the 


inconsistency. 


History: 1978 Comp., § 55-3-102, enacted by Laws 
1992, ch. 114, § 89. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

1, Former Article 3 had no provision affirmatively 
stating its scope. Former Section 3-103 [see now 55-3-102 
NMSA 1978] was a limitation on scope. In revised Ar- 
ticle 3, Section 3-102 [55-3-102 NMSA 1978] states that 
Article 3 applies to "negotiable instruments," defined in 
Section 3-104 [55-3-104 NMSA 1978]. Section 3-104(b) 
[55-3-104 NMSA 1978] also defines the term "instrument" 
as a synonym for "negotiable instrument." In most places 
Article 3 uses the shorter term "instrument." This follows 
the convention used in former Article 3. 

2. The reference in former Section 3-103(1) [55-3-103 
NMSA 1978] to "documents of title" is omitted as su- 
perfluous because these documents contain no promise 
to pay money. The definition of "payment order" in Sec- 
tion 4A-1038(a)(1)Gii) [55-4A-1083 NMSA 1978] excludes 
drafts which are governed by Article 3., Section 3-102(a) 
[55-3-102 NMSA 1978] makes clear that a payment order 
governed by Article 4A is not governed by Article 3. Thus, 
Article 3 and Article 4A are mutually exclusive. 

Article 8 states in Section 8-103(d) [55-8-103 NMSA 1978] 
that "A writing that is a security certificate is governed by 
this Article and not by Article 3, even though it also meets 
the requirements of that Article." Section 3-102(a) [55-3- 
102 NMSA 1978] conforms to this provision. With respect 
to some promises or orders to pay money, there may be a 
question whether the promise or order is an instrument 
under Section 3-104(a) [55-3-104 NMSA 1978] or a certifi- 
cated security under Section 8-102(a)(4) [55-8-102 NMSA 
1978] and (15). Whether a writing is covered by Article 3 or 
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Article 8 has important consequences. Among other things, 
under Section 8-207 [55-8-207 NMSA 1978], the issuer of a 
certificated security may treat the registered owner as the 
owner for all purposes until the presentment for registra- 
tion of a transfer. The issuer of a negotiable instrument, 
on the other hand, may discharge its obligation to pay the 
instrument only by paying a person entitled to enforce un- 
der Section 3-301 [55-3-301 NMSA 1978]. There are also 
important consequences to an indorser. An indorser of a 
security does not undertake the issuer's obligation or make 
any warranty that the issuer will honor the underlying ob- 
ligation, while an indorser of a negotiable instrument be- 
comes secondarily liable on the underlying obligation. 

Ordinarily the distinction between instruments and cer- 
tificated securities in non-bearer form should be relatively 
clear. A certificated security under Article 8 must be in reg- 
istered form (Section 8-102(a)(13) [55-8-102 NMSA 1978]) 
so that it can be registered on the issuer's records. ‘By con- 
trast, registration plays no part in Article 3. The distinc- 
tion between an instrument and a certificated security in 
bearer form may be somewhat more difficult and will gen- 
erally lie in the economic functions of the two writings. Or- 
dinarily, negotiable instruments under Article 3 will be sep- 
arate and distinct instruments, while certificated securities 
under Article 8 will be either one of a class or series or by 
their terms divisible into a class or series (Section 8-102(a) 
(15)(i)). Thus, a promissory note in bearer form could come 
under either Article 3 if it were simply an individual note, 
or under Article 8 if it were one of a series of notes or di- 
visible into a series. An additional distinction is whether 
the instrument is of the type commonly dealt in on secu- 
rities exchanges or markets or commonly recognized as a 
medium for investment (Section 8-102(a)(15)(iii)). Thus, a 
check written in bearer form (i.e., a check made payable to 
"cash") would not be a certificated security within Article 8 
of the Uniform Commercial Code. 
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Occasionally, a particular writing may fit the definition 
of both a negotiable instrument under Article 3 and of an 
investment security under Article 8. In such cases, the 
instrument is subject exclusively to the requirements of 
Article 8. Section 8-103(d) [55-8-103 NMSA 1978] and 
Section 3-102(a) [55-3-102 NMSA 1978]. 

3. Although the terms of Article 3 apply to transac- 
tions by Federal-Reserve Banks, federal preemption would 
make ineffective any Article 3 provision that conflicts with 
federal law. The activities of the Federal Reserve Banks 
are governed by regulations of the Federal Reserve Board 
and by operating circulars issued by the Reserve Banks 
themselves. In some instances, the operating circulars are 
issued pursuant to a Federal Reserve Board regulation. 
In other cases, the Reserve Bank issues the operating cir- 
cular under its own authority under the Federal Reserve 
Act, subject to review by the Federal Reserve Board. Sec- 
tion 3-102(c) [55-3-102 NMSA 1978] states that Federal 
Reserve Board regulations and operating circulars of the 
Federal Reserve Banks supersede any inconsistent provi- 
sion of Article 3 to the extent of the inconsistency, Fed- 
eral Reserve Board regulations, being valid exercises of 
regulatory authority pursuant to a federal statute, take 
precedence over state law if there’is an inconsistency. 
Childs v. Federal Reserve Bank of Dallas, 719 F.2d 812 
(5th Cir. 1983), reh. den. 724 F.2d 127 (5th Cir, 1984), Sec- 
tion 3-102(c) [55-3-102 NMSA 1978] treats operating cir- 
culars as having the same effect whether issued under the 
Reserve Bank's own authority or under a Federal Reserve 
Board regulation. Federal statutes may also preempt ar- 
ticle 3. For example, the Expedited Funds Availability 
Act, 12 U.S.C. § 4001 et seq., provides that the Act and 
the regulations issued pursuant to the Act supersede any 
inconsistent provisions of the UCC. 12 U.S.C. § 4007 (b). . 

4. In Clearfield Trust Co, v, United States, 318 U.S, 363 
(1943), the Court held that if the United States is party 
to an instrument, its rights and duties are governed by 


55-3-103. Definitions. 


(a) In this article: 


NEGOTIABLE INSTRUMENTS 


55-3-103 


federal common law in the absence of a specific federal 
statute or regulation, In United States v. Kimbell Foods, 
Inc., 440 U.S. 715 (1979), the Court stated a three-pronged 
test to ascertain whether the federal common-law rule 
should follow the state rule. In most instances courts un- 
der the Kimbell test have shown a willingness to adopt 
UCC rules in formulating federal common law on the sub- 
ject. In Kimbell the Court adopted the priorities rules of 
Article 9, 

5, In 1989 the United Nations Commission on Inter- 
national Trade Law completed a Convention on Inter- 
national Bills of Exchange and International Promis- 
sory Notes. If the United States becomes a party to this 
Convention, the Convention will preempt state law with 
respect to international bills and notes governed by the 
Convention: Thus, an international bill of exchange or 
promissory note that meets the definition of instrument 
in Section 3-104 [55-3-104 NMSA 1978] will not be gov- 
erned by Article 3 if it is governed by the Convention. That 
Convention applies only to bills and notes that indicate on 
their face that they involve cross-border transactions. It 
does not apply at all to checks. Convention Articles 1(3), 
2(1), 2(2). Moreover, because it applies only if the bill or 
note specifically calls for application of the Convention, 
Convention Article 1, there is little chance that the Con- 
vention will apply accidentally to a transaction that the 
parties intended to be governed by this Article. 


ANNOTATIONS 


Repeals, — Laws 1992, ch. 114, § 237 repealed former 
55-3-102 NMSA 1978, as enacted by Laws 1961, ch. 96, § 
8-102, relating to definitions and index of definitions, ef- 
fective July 1, 1992. Laws 1992, ch. 114, § 89, enacted a 
new section, effective July 1, 1992. For provisions of for- 
mer section, see the 1991. NMSA 1978 on NMOneSource 
.com. For present comparable provisions, see 55-3-103 
NMSA 1978. 


(1) "acceptor" means a drawee who has accepted a draft; 
(2) "consumer account" means an account established by an individual primarily for per- 


sonal, family or household purposes; 


(3) "consumer transaction" means a transaction in which an individual incurs an obliga- 
tion primarily for personal, family or,household purposes; 

(4) "drawee" means.a person ordered in a draft to make payment; 

(5) "drawer" means.a.person who signs or is identified in a draft as a person ordering pay- 


ment; ve 
(6) [Reserved]; 


(7) "maker" means a person who signs or is identified in a note as.a person undertaking 


to pay; 


(8) “order" means a written instruction to pay money signed by the person giving the in- 


struction. The instruction may be addressed to any person, including the person giving the in- 
struction, or to one or more persons jointly or in the alternative but not in succession. An authori- 
zation to pay is not an order unless the person authorized to pay is also instructed to pay; 

(9) “ordinary care" in the case of a person engaged in business means observance of rea- 
sonable commercial standards, prevailing in the area in which the person is located, with respect 
to the business in which the person is engaged. In the case of a bank that takes an instrument 
for processing for collection or payment by automated means, reasonable commercial standards 
do not require the bank to examine the instrument if the failure to examine does not violate the 
bank's prescribed procedures and the bank's procedures do not vary unreasonably from general 
banking usage not disapproved by this article or Chapter 55, Article 4 NMSA 1978; 
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(10), "party" means a party to an instrument; 

(11) ‘ "principal obligor" with respect to an instrument means the wuaminbdatad party or 
any other party to the instrument sesame whom a secondary obligor has recourse pursuant to this 
article; 

(12) "promise" means a written undertaking to pay money aah aa by the person undertak- 
ing to pay. An acknowledgment of an obligation by the obligor is not a promise unless the obligor 
also undertakes to pay the obligation; 

(13) "prove" with respect to a fact means to meet the burden of establishing the fact (Para- 
graph (8) of Subsection (b) of Section 55-1-201 NMSA 1978); 

(14), [Reserved]; 

(15) "remitter" means a person who purchases an sistitithait from its issuer if the instru- 
ment is payable to an identified person other than the purchaser; 

(16) [Reserved]; and ; 

' (17) "secondary obligor" with respect to an instrument means: (i) an indorser or an accom- 
modation.party; (ii) a drawer having the obligation described in Subsection (d) of Section 55-3-414 
NMSA 1978; or (iii) any other party to the instrument that has recourse against another party to 
the instrument pursuant to Subsection (b) of Section 55-3-116 NMSA 1978. 


Other definitions applying to this article and the sections in which they appear are: 


"acceptance" 
"accommodated party" 
"accommodation party” 
"alteration" 

"anomalous indorsement" 
"blank indorsement" 
"cashier's check" 
"certificate of deposit" 
"certified check" 

" chec " 

"consideration" 

"draft" 

"holder in due course" 
“incomplete instrument" 
"indorsement" 
"indorser" 

"instrument" 

"issue" 

"issuer" 

"negotiable instrument" 
"negotiation" 

"note" 


"payable at a definite time" 


“payable on demand" 
"payable to bearer" 
"payable to order" 
"payment" 


"person entitled to enforce" 


"presentment" 
"reacquisition" 

"special indorsement" 
"teller's check" 
"transfer of instrument" 
"traveler's check" 
"value" 
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Section 55-3-409 NMSA 1978; 
Section 55-3-419 NMSA 1978; 
Section.55-3-419 NMSA 1978; 
Section 55-3-407 NMSA 1978; 
Section 55-3-205 NMSA 1978; 
Section 55-3-205 NMSA 1978;. 
Section 55-3-104 NMSA 1978; 
Section 55-3-104 NMSA 1978; 
Section 55-3-409 NMSA 1978; 
Section 55-3-104 NMSA 1978; 
Section 55-3-303 NMSA 1978; 
Section 55-3-104 NMSA 1978; 
Section 55-3-8302 NMSA 1978; 
Section 55-3-115 NMSA 1978; 
Section 55-3-204 NMSA 1978; 
Section 55-3-204 NMSA 1978; 
Section 55-3-104 NMSA 1978; 
Section 55-3-105 NMSA 1978; 
Section 55-3-105 NMSA 1978; 
Section 55-3-104 NMSA 1978; 
Section 55-3-201 NMSA 1978; 
Section 55-3-104 NMSA 1978; 
Section 55-3-108 NMSA 1978; 
Section 55-3-108 NMSA 1978; 
Section 55-3-109 NMSA 1978; 
Section 55-3-109 NMSA 1978; 
Section 55-3-602 NMSA 1978; ° 
Section 55-3-8301 NMSA 1978; 
Section 55-3-501 NMSA 1978; 
Section 55-3-207 NMSA 1978; 
Section 55-3-205 NMSA 1978; 
Section 55-3-104 NMSA 1978; 
Section 55-3-203 NMSA 1978; 


Section 55-3-104 NMSA 1978; and 


Section 55-3-303 NMSA 1978. 
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(c) 


"account" 

"banking day" 
"clearing house" 
"collecting bank" 
"depositary bank" 
"documentary draft" 
"intermediary bank" 
"item" 

"payor bank" 
"suspends payments" 


(d) 


NEGOTIABLE INSTRUMENTS 


55-3-103 


The following definitions in other articles apply to this article: 


Section 55-4-104 NMSA 1978; 
Section 55-4-104 NMSA 1978; 
Section 55-4-104 NMSA 1978; 
Section 55-4-105 NMSA 1978; 
Section 55-4-105 NMSA 1978; 
Section 55-4-104 NMSA 1978; 
Section 55-4-105 NMSA 1978; 
Section 55-4-104 NMSA 1978; 
Section 55-4-105 NMSA 1978; and 
Section 55-4-104 NMSA 1978. 


In addition, Chapter 55, Article 1 NMSA 1978 contains general definitions and principles of 


construction and interpretation applicable throughout this article. 


History: 1978 Comp., § 55-3-103, enacted by Laws 
1992, ch. 114, § 90; 2005, ch. 144, § 45; 2009, ch. 234, § 2. 


OFFICIAL COMMEN' TS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved, — 

1. Subsection (a) defines some common terms used 
throughout the Article that were not defined by former 
Article 3 and adds the definitions of "order" and "promise" 
found in former Section 3-102(1)(b) and (c). 

2. The definition of "order" includes an instruction 
given by the signer to itself. The most common example 
of this kind of order is a cashier's check: a draft with 
respect to which the drawer and the drawee are the 
same bank or branches of the same bank. Former Sec- 
tion 3-118(a) treated a cashier's check as a note. It stated 
"a draft drawn on the drawer is effective as a note," Al- 


though it is technically more correct to treat a cashier's 


check as a promise by the issuing bank to pay rather 
than an order to pay,.a cashier's check is in the form of 
a check and it is normally referred to as a check. Thus, 
revised Article 3 follows banking practice in referring to 
a cashier's check as both a draft and a check rather than 
a note, Some insurance companies also follow the prac- 
tice of issuing drafts in which the drawer draws on itself 
and makes the draft payable at or through a bank. These 
instruments are also treated as drafts. The obligation of 
the drawer of a cashier's check or other draft drawn on 
the drawer is stated in Section 3-412 wa: NMSA 
1978]. 

An order may be addressed to more than one person as 
drawee either jointly or in the alternative. The authori- 
zation of alternative drawees follows former Section 3- 
102(1)(b) and recognizes the practice of drawers, such as 
corporations issuing dividend checks, who for commercial 
convenience name a number of drawees, usually in ‘dif- 
ferent parts of the country. Section 3-501(b)(1) [55-3-501 
NMSA 1978] provides that presentment may be made to 
any one of multiple drawees. Drawees in succession are 
not permitted because the holder should not be required 
to make more than one presentment. Dishonor by any 
drawee named in the draft entitles the holder to rights of 
recourse against the drawer or indorsers. 

3. The last sentence of subsection (a)(9). is intended to 
make it clear that an I.O,U. or other written acknowledge- 
ment of indebtedness is not a note unless there is also an 
undertaking to pay the obligation. 

4, Subsection (a)(7) is a definition of ordinary care 
which is applicable not only to Article 3 but to Article 4 
as well. See Section 4-104(c) [55-4-104(c) NMSA 1978]. 


The general rule is stated in the first sentence of Subsec- 
tion (a)(7) and it applies both to banks and to persons en- 
gaged in businesses other than banking. Ordinary care 
means observance of reasonable commercial standards of 
the relevant businesses prevailing in the area in which 
the person is located. The second sentence of Subsection 
(a)(7) is a particular rule limited to the duty of a bank 
to examine an instrument taken by a bank for process- 
ing for collection or payment by automated means. This 
particular rule applies primarily to Section 4-406 [55-4- 
406 NMSA 1978] and it is discussed in Comment 4 to that 
section. Nothing in Section 3-103(a)(7) [55-3-103(a)(7) 


_ NMSA 1978] is intended to prevent a customer from prov- 
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ing that the procedures followed by a bank are unreason- 
able, arbitrary, or unfair. 

5, In Subsection (c) reference is made to a new defini- 
tion of "bank" in amended Article 4. 

6. The definition ofconsumer account includes a joint 
account established by more than one eae See Sec- 
tion 1-106(1) [55-1-106 NMSA 1978]. 


ANNOTATIONS 


Repeals. — Laws 1992, ch. 114, § 237 repealed former 
55-3-103 NMSA 1978, as enacted by Laws 1961, ch. 96, § 
3-103, relating to limitations on scope of article, effective 
July 1, 1992. Laws 1992, ch. 114, § 90, enacted a new sec- 
tion, effective July 1, 1992. For provisions of former sec- 
tion, see the 1991 NMSA 1978 on NMOneSource.com. For 
present comparable provisions, see 55-3-102 NMSA 1978. 

The 2009 amendment, effective January 1, 2010, 
added Paragraphs (2), (3), (11), (14), (16) and (17) of Sub- 
section (a); and in Subsection (c), deleted the definition for 
"banks" and reference to Section 55-4-105 NMSA 1978 
and deleted the definition for "account" and reference to 
Section 55-4-104 NMSA 1978. 

The 2005 amendment, effective January 1, 2006, de- 
leted the definition of "good faith" in Subsection (a)(4). 

Law reviews. — For article, "Essential Attributes of 
Commercial Paper - Part I," see 1 N.M. L. Rev. 479 (1971), 

For comment, "Negotiable Instruments - A Cause of Ac- 
tion on a Cashier's Check Accrues from the Date of Issu- 
ance," see 4 N.M. L. Rev. 253 (1974). 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 11 Am. 
Jur. 2d Bills and Notes §§ 48, 114, 139, 140, 269, 525, 589, 
609. 

Construction and effect of U.C.C. Article 3, dealing with 
commercial paper, 23 A.L.R.3d 932, 67 A.L.R.38d 144, 78 
A.L.R.38d 1020, 88 A.L.R.3d 1100, 97 A.L.R.38d 798, 23 
A,L.R.4th 855, 86 A.L.R.4th 212, 42 A.L.R.5th 137. 

82 C.J.S, Statutes § 315. 
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55-3-104. Negotiable instrument. 


(a) Except as provided in Subsections (c) and (d), "negotiable instrument" means an uncondi- 
tional promise or order to pay a fixed amount of money, with or without interest, or other charges 
described in the promise or order, if it: 

(1) is payable to bearer or to order at the time it is issued or first comes into pokaeasion of 
a holder; : 

(2) is payable on demand or ‘ak a definite time; and 

(3) does not state any other undertaking or instruction by the person we Dopey or order- 
ing payment to do any act in addition to the payment of money, but the promise or order may con- 
tain (i) an undertaking or power to give, maintain, or protect collateral to secure payment, (ii) an 
authorization or power to the holder to confess judgment or realize on or dispose of collateral, or 
(iii) a waiver of the benefit of any law intended for the advantage or Protection of an pbligor. 

(b) "Instrument" means a negotiable instrument. 

(c) An order that meets all of the requirements of Subsection (a), except Paragraph (1), and oth- 
erwise falls within the definition of "check" in Subsection (f) is a negotiable instrument and a check. 

(d) A promise or order other than a check is not an instrument if, at the time it is issued or first 
comes into possession of a holder, it contains a conspicuous statement, however expressed, to the 
effect that the promise or order is not negotiable or is not an instrument governed by this article. 

(e) Aninstrument is a "note" if it is a promise and is a "draft" if it is an order. If an instrument 
_ falls within the definition of both mate and "draft", a person entitled to enforce the instrument 
may treat it as either. 

(f) "Check" means (i) a draft, reer than a documentary draft, payable on v.demand dintd drawn 
on a bank or (ii) a cashier's check or teller's check. An instrument may be a check even though it 
is described on its face by another term, such as "money order", ¢ | 

(g) "Cashier's check" means a draft with respect to which the drawer and drawee are'the same 
bank or branches of the same bank. : 

(h) "Teller's check" means a draft drawn by a bank (i) on another bank, or (ii) payable at or 
through a bank. : 

(i) . "Traveler's check" means an instrument that (i) is payable on demand, Gi) is drawn on or 
payable at or through a bank, (iii) is designated by the term "traveler's check" or by,a substantially 
similar term, and (iv) requires, as a condition to payment, a countersignature by-e ‘a person whose 
specimen signature appears on the instrument. 

(j) "Certificate of deposit" means an instrument containing an Hop auiliaed al) by a bank that 
a sum of money has been received by the bank and a promise by the sip ay to repay the sum of 
money. A certificate of deposit is a note of the bank. 


History: 1978 Comp., § 55-3-104, enacted by Laws government or monetary units of account established by 
1992, ch. 114, § 91. an intergovernmental organization or by agreement be- 
! ; tween two or more nations. Five other requirements are 

OFFICIAL COMMENTS stated in Section 3-104(a) [55-3-104 NMSA 1978]: First, 

UCC Official Comments © by ALI & the NCCUSL, Re- the promise or order must be "unconditional." The quoted) 
produced with permission of aah PEB for the UCC. All term is explained in Section 3-106 [55-3-106 NMSA 1978]. 
rights reserved. Second, the:amount of money must be "a fixed amount * 
1. The definition of "negotiable instrument" de- * * with or without interest or other charges described in 
fines the scope of Article 3 since Section 3-102 [55-3-102 the promise or order. Section 3-112(b) [55-3-112 NMSA 
NMSA 1978] states: "This Article applies to negotiable 1978] relates to "interest." Third, the promise or order 
instruments," The definition in Section 3-104(a) [55-3- must be "payable to bearer or to order." The quoted phrase 
104 NMSA 1978] incorporates other definitions in Article is explained in Section 3-109 [55-3-109 NMSA 1978]. An 
3. An instrument is either a "promise," defined in Sec- exception to this requirement is stated in subsection (c). 
tion 3-103(a)(9) [55-3-103 NMSA 1978], or "order," defined Fourth, the promise or order must be payable "on demand 
in Section 3-103(a)(6) [55-3-103 NMSA 1978]. A’promise or ata definite time." The quoted phrase is explained in 
is a written undertaking to pay money signed by the per- Section 3-108 [55-3-108 NMSA 1978]. Fifth, the promise 
son undertaking to pay. An order is a written instruction or order may not state "any other undertaking or instruc- 
to pay money signed by the person giving the instruction. tion by the person promising or ordering payment to do 
Thus, the term "negotiable instrument" is limited to a any act in addition to the payment of money" with three 
signed writing that orders or promises payment of money, exceptions. The quoted phrase is based on the first — 
"Money" is defined in Section 1-201(24) [55-1-201 NMSA tence of N.LL. Section 5 which is the precursor of'"no other 
1978] and is not limited to United States dollars. It also ohare order, obligation or power given by the maker or 
includes a medium of exchange established by a foreign drawer" appearing in former Section 3-104(1)(b). The 


words "instruction" and "undertaking" are used instead 
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of "order" and "promise" that are used in the N.I.L: for- 
mulation because the latter words are defined terms that 
include only orders or promises to pay money. The three 
exceptions stated in Section 3+104(a)(3) [55-3-104 NMSA 
1978] are based on and are intended to have the same 
meaning as former Section 3-112(1)(b), (c), (d), and (e), 
as well as N,I.L. § 5(1), (2); and (3). Subsection (b) states 
that "instrument" means a "negotiable instrument." This 
follows former Section, 3-102(1)(e) which treated the two 
terms as synonymous. 

2, Unless Subsection (c) applies, the effect of Subsec- 
tion (a)(1) and Section, 3-102(a) [55-3-102 NMSA 1978] 
is to exclude from Article 3 any promise or order that is 
not payable to bearer or to order. There is no provision in 
revised Article 3 that is comparable to former Section 3- 
805 [repealed]. The Comment to former Section 3-805 
[repealed] states that the typical’example of a writing cov- 
ered by that section is a check reading "Pay John Doe." 
Such a check was governed by former Article 3, but there 
could not be a holder in due course ofthe check. Under 
Section 3-104(c) [55-3-104 NMSA 1978] such a check is 
governed by revised Article 3 and there can be a holder in 
due course of the check. But subsection (c) applies only to 
checks, The Comment to former Séction 3-805 [repealed] 
does not state any example other than the check to illus- 
trate that section. Subsection (c) is based on the belief 
that it is good policy to treat checks, which are payment 
instruments, as negotiable instruments whether or’ not 
they contain the words "to the order of." These words are 
almost always pre-printed on the check form. Occasion- 
ally the drawer of a check may strike out these words 
before issuing the check. In the past’ some credit unions 
used check forms that did‘not contain the quoted words. 
Such check forms may still be in use, but they are no lon- 
ger common. Absence of the quoted words can easily be 
overlooked and should not affect the rights of holders who 
may pay money or give credit for a check without being 
aware that it is not in the conventional form. . 

Total exclusion from Article 3 of other promises or or- 
ders that are not payable to bearer or to order serves a 
useful purpose. It provides a simple-device to clearly’ ex- 
clude a writing that-does not fit the pattern of typical ne- 
gotiable instruments and which is not intended to be a ne- 
gotiable instrument. If a writing could'be an instrument 
despite the absence of "to order" or "to bearer" language 
and a dispute arises with respect to the writing, it might 
be argued that that the writing is a negotiable instrument 
because the other requirements of Subsection (a) are 
somehow met: Even ifthe argument is eventually found 
to be without merit it can be used as a litigation ploy: 
Words making a promise or order payable’ to bearer or to 
order are the most distinguishing feature of a negotiable 
instrument and such words are frequently referred to as 
"words of negotiability." Article 3 is not meant to apply to 
contracts for the sale of goods or services or'the sale or 
lease of real property or similar writings that may contain 
a promise to pay money. The use of words of negotiability 
in such contracts would be an aberration. Absence of the 
words precludes any argument that such‘contracts might 
be negotiable instruments. 

‘An order or promise that is excluded from Article 3 be- 
cause of the requirements of Section 3-104(a) [55-3-104 
NMSA 1978] may nevertheless be similar to a negotiable 
instrument in many respects. Although such a writing 
cannot be made a negotiable instrument within Article 3 
by contract or conduct of its parties, nothing in Section 3- 
104 [55-3-104 NMSA 1978] or in Section 3-102 [55-38-102 
NMSA 1978] is intended to mean that in a particular case 
involving such a writing a court could not arrive at a re- 
sult similar to the result that would follow if the writing 
were a negotiable instrument. For example, a court might 
find that the obligor with respect to a promise that does 
not fall within Section 3-104(a) [55-3-104 NMSA 1978] 
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is precluded from asserting a defense against a bona fide 
purchaser. The preclusion could be based on estoppel or 
ordinary principles of contract» It does. not: depend upon 
the law of negotiable instruments. An example is stated 
in the paragraph following Case #2 in Comment 4'to Sec- 
tion 3-302 [55-3-302 NMSA 1978]. 

Moreover, consistent with the principle stated in Sec: 
tion 1-102(2)(b) [55-1-102 NMSA 1978]; the immediate 
parties to an order or promise that is not an instrument 
may provide by agreement that one or more of the provi- 
sions of Article 3 determine their rights and obligations 
under the writing. Upholding the parties! choice isnot in- 
consistent with Article 3. Such an agreement may bind 
a transferee of the writing if the transferee has notice of 
it or the agreement of it arises from usage of trade and 
the agreement does not violate other law or public policy. 
An‘example of such an agreement is a provision that a 
transferee of the writing has the.rights of a holder in due 
course stated in Article 3 if the transferee took rights un- 
der the writing in good faith, for value, and without notice 
of a claim or defense. 

Even without an agreciient of the Wartion to an order or 
promise that.is not an instrument, it may be appropriate, 
consistent with the principles stated in Section 1-102(2) 
[55-1-102 NMSA 1978], for a court to apply one or more 
provisions of Article 3 to the writing by analogy, taking 
into account the expectations of the parties and the dif- 
ferences between the writing and an instrument governed 
by. Article 3, Whether such application is appropriate de- 
pends upon the facts of each case. 

3. Subsection (d) allows exclusion from Article 3 of 
a writing that would otherwise be an instrument under 
Subsection (a) by a statement to the effect that. the writ- 
ing is not negotiable or is not governed by Article 3. For 
example, a promissory note can be stamped with the leg- 
end NOT NEGOTIABLE, The effect under Subsection 
(d) is not only to negate the possibility of a holder in due 
course, but to prevent the writing from being a negotiable 
instrument for any purpose. Subsection (d) does not, how- 
ever, apply to a check. If a writing is excluded from Article 
3 by Subsection (d), a court could, nevertheless, apply Ar- 
ticle '3 principles to it by analogy as stated in Comment 2. 

4, Instruments are divided into two general catego- 
ries: drafts and notes, A draft\is’an instrument that is 
an order. A note is an instrument that is a promise. Sec- 
tion 3-104(e) [55-3-104 NMSA 1978]. The term "bill of 
exchange" is not used in Article 3. It is generally under- 
stood to be a synonym for the term "draft." Subsections (f) 
through (j) define particular instruments that fall within 
the categories of draft and note. The term "draft," defined 
in subsection (e), includes a "check" which is defined in 
Subsection (f). "Check" includes a share draft drawn on 
a credit union payable through a bank because the defi- 
nition of bank (Section 4-104) [55-4-104 NMSA 1978] in- 
cludes credit unions. However, a draft drawn on an in- 
surance payable through a bank is not a check because 
it is not drawn on a bank, "Money orders" are sold both 
by banks and non-banks. They vary in form and their 
form determines how they are treated in Article 3. The 
most common form of money order sold by banks is that 
of an ordinary check drawn by the purchaser except that 
the amount is machine impressed. That kind of money 
order is a check under Article 3 and is subject to a stop 
order by the purchaser-drawer as in the case of ordinary 
checks. The seller bank is the drawee and has no obliga- 
tion to a holder to pay the money order. If a money order 
falls within the definition of'a teller's check, the rules ap- 
plicable to teller's checks apply. Postal money orders are 
subject to federal law. 'Teller's check" is separately de- 
fined in Subsection (h), A teller's check is always drawn 
by a bank and is usually drawn on another bank. In some 
cases a teller's check is drawn on a nonbank but is made 
payable at or through a bank. Article 3 treats both types 
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of teller's checks identically, and both are included in the 
definition of "check." A cashier's check, defined:in Sub- 
section (g), is also included in the definition of "check." 
Traveller's checks are issued both by banks and nonbanks 
and may be in the form of a note or draft. Subsection (i) 
states the essential characteristics of a traveler's check. 
The requirement that the instrument be ‘drawn on or pay- 
able at or through a bank' may be satisfied without words 
on the instrument that identify a bank as drawee or pay- 
ing agent so long as the instrument bears an appropriate 
routing number that identifies a bank as paying agent. 

The definitions in Regulation CC § 229.2 of the terms 
"check," "cashier's check," "teller's check," and "traveler's 
check" are different from the definitions of those terms in 
Article 3. 

Certificates of deposit are treated in former Article 3 as 
a separate type of instrument. In revised Article 3, Sec- 
tion 8-104G) [55-3-104 NMSA 1978] treats them.as notes. 

5. There are some differences between the require- 
ments of Article 3 and the requirements included in Article 
3 of the Convention on International Bills of Exchange 
and International Promissory Notes. Most obviously, the 
Convention does not include the limitation on extraneous 
undertakings set ‘forth:in Section 3-104(a)(3) [55-3-104 
NMSA 1978], and does not permit documents payable to 
bearer that would be permissible under Section 3-104(a) 
(1) and Section 3-109 [55-3-109 NMSA 1978]. See Conven- 
tion Article 3, In most respects, however, the requirements 
of Section 3-104 and Article 3 of the Convention are quite 
similar. 


ANNOTATIONS 


Repeals. — Laws 1992, ch. 114, § 237 repealed former 
55-3-104 NMSA 1978, as enacted by Laws 1961, ch. 96, § 
3-104, relating to form of negotiable instruments, effective 
July 1, 1992. Laws 1992, ch. 114, § 91, enacted a new sec- 
tion, effective July 1, 1992. For provisions of former sec- 
tion, see the 1991 NMSA 1978 on NMOneSource.com. 


~ I. GENERAL CONSIDERATION. 


Il. SCOPE OF 'A WRITING’. 

Il. UNCONDITIONAL PROMISE OR ORDER TO PAY 
SUM CERTAIN. 

IV. PAYABLE ON DEMAND OR AT DEFINITE TIME. 


I. GENERAL CONSIDERATION. 


No cure available to meet section's requirements. 
— An instrument which in and of itself did not meet the 
requirements of this section cannot be made negotiable 
for Article 3 purposes by reference to another document 
which purports to cure the defects in the note's negotiabil- 
ity. First State Bank v. Clark, 1977-NMSC-088, 91 N.M. 
117, 570 P.2d 1144. 

Defective note negotiable under ordinary con- 
tract law. — Even though a note or instrument is not 
a "negotiable instrument" for Article 3 purposes, it may 
nevertheless be negotiable between the parties involved 
under ordinary contract law. First State Bank v. Clark, 
1977-NMSC-088, 91 N.M. 117, 570 P.2d 1144. 


II. SCOPE OF 'A WRITING’, 


Look only at instrument to test negotiability. — 
To be a negotiable instrument, a writing "must" meet 
the definition set out in this section. Moreover, it is clear. 
that in order to determine whether an instrument meets 
that. definition only the instrument itself may be looked 
to, not other documents, even when other documents are 
referred to in the instrument. First State Bank v, Clark, 
1977-NMSC-088, 91.N.M. 117, 570 P.2d 1144. 

Including notations and terms on back of note. 
— Notations and terms on. the back of a note, made 
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contemporaneously with the execution of the note and in- 
tended 'to be part of the note's contract of payment, consti- 
tute as much a part of the note as if they were incorporated 
on its face. First State Bank v. Clark, 1977-NMSC-088, 91 
N.M. 117, 570 P.2d 1144. . 


III. UNCONDITIONAL PROMISE OR . 
ORDER TO PAY SUM CERTAIN. 


Restrictions may cancel negotiability. — The words 
that a note may not be transferred, pledged or otherwise 
assigned without the written consent of the drawer, even 
though they appeared on the back of the note, effectively 
cancelled any implication of negotiability provided by the 
words "pay to the order of" on the face of the note. First State 
Bank v. Clark, 1977-NMSC-088, 91 N.M. 117, 570 P.2d 1144. 


IV. PAYABLE ON DEMAND OR AT 
DEFINITE TIME. 


Negotiability unaffected by extension proviso in 
note. — A provision in,a note for extensions at or after 
maturity can have no effect upon the negotiability of the 
note, since the note at maturity ceases to be negotiable. 
First Nat'l Bank v, Stover, 1915-NMSC-032, 21 N.M. 453, 
155 P. 905, 1916D L.R.A, 1280 (1915) (decided under for- 
mer law). 

Law reviews. — For article, "Essential Attributes. of 
Commercial Paper - Part I," see 1 N.M. L. Rev. 479 (1971). 

For comment, "Negotiable Instruments - A Cause of Ac- 
tion on a Cashier's Check Accrues from the Date of Issu- 
ance," see 4 N.M. L. Rev. 253 (1974). 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 10 Am. 
Jur, 2d Banks §§ 457, 538; 11 Am. Jur. 2d Bills and Notes 8§ 
6, 8, 13, 14, 16, 21, 55, 56, 138, 152, 156, 166, 169, 191, 209. 

Place of signature, 20 A,L,R. 394. 

Negotiability of instrument payable in "current funds," 
or "currency," 36 A.L.R. 1858. 

Validity and effect of note payable to. maker without 
words of negotiability, 42 A.L.R. 1067, 50 A.L.R. 426. 

Negotiability as affected by provisions for extension of 
time, 77 A.L.R. 1085. 

Negotiability as affected by option of maker to. pay or "T: 
holder to require something in lieu of payment of AHOREY, 
100 A.L.R. 824; 104 A.L.R. 1378. 

Negotiability as affected by provisions of ies arhest in 
relation to collateral other than mortgage, 102 A.L.R. 1095. 

What constitutes unconditional promise to pay under 
Uniform Commercial Code § 3-104(1)(b), 88 A.L.R.3d 1100. 

Bank's liability for payment or withdrawal on less than 
required number of signatures, 7 A.L.R.4th 655, 

Provision in; draft or note directing payment "on accep- 
tance" as affecting negotiability, 19 A.L.R.4th 1268, 

Effect on negotiability of instrument, under terms of 
UCC § 3-104(1), of statements expressly limiting negotia- 
bility or transferability, 58 A.L.R.4th 632. 

When is instrument "payable on demand or at a defi- 
nite time'.as required to constitute negotiable instrument 
under §§ 3-104(a)(2), 3-108(a,b) of Uniform Commercial 
Code, 71 A.L.R.5th 443. 

What constitutes undertaking or instruction to do. any 
act in addition to payment of money as limitation on defi- 
nition of negotiable instrument under UCC § 8-104, 75 
A.L.R.5th 559. 

What constitutes "fixed amount of money" for purposes 
of [rev] § 3-104 of Uniform Commercial Code providing 
that negotiable instrument must contain unconditional 
promise to pay fixed amount of money, 76 A.L.R.5th 289. 

When is instrument "payable to bearer or to order" as 
required to constitute negotiable instrument under Arti- 
cle 3 of the Uniform Commercial Code [rev] $§ 3-104(a)(1) 
and 3-109, 77 A.L.R.5th 523. 

10 C.J.S. Bills and Notes § 6 et seq. 
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55-3-105. Issue of instrument. 


_ (a) "Issue" means the first delivery of an instrument by the maker or drawer, whether to a 
holder or nonholder, for the purpose of giving rights on the instrument to any person. 

(b) An unissued instrument, or an unissued incomplete instrument that is completed, is bind- 
ing on the maker or drawer, but nonissuance is a defense, An instrument that is conditionally 
issued or is issued for a special purpose is binding on the maker or drawer, but failure of the condi- 
tion or special purpose to be fulfilled is a defense. 

(c) "Issuer" applies to issued and unissued instruments and means a maker or drawer of an 
instrument. 


History: 1978 Comp., § 55-3-105, enacted by Laws 2. Subsection (b) continues the rule that nonissuance, 
1992, ch. 114, § 92. conditional issuance or issuance for a special purpose is 
a defense of the maker or the drawer of an instrument. 


OFFICIAL COMMENTS Thus, the defense can be asserted against a person other 
UCC Official Comments © by ALI & the NCCUSL. Re- than a holder in due course. The same rule applies to non- 
produced. with permission of the PEB for the UCC. All issuance of an incomplete instrument later completed. 


3. Subsection (c) defines "issuer" to include the signer 
of an unissued instrument for convenience of reference in 
the statute. 


rights reserved. 
1. Under former Section 3-102(1)(a) "issue" was de- 
fined as the first delivery to a "holder or a remitter" but 


the term "remitter" was neither defined nor otherwise ANN 

used. In revised Article 8, Section 3-105(a) [55-3-105 ee 

NMSA 1978] defines "issue" more broadly to include the Repeals. — Laws 1992, ch. 114, § 237 repealed former 
first. delivery to anyone by the drawer or maker for the 55-3-105 NMSA 1978, as enacted by Laws 1967, ch, 186, § 
purpose of giving rights. to anyone on the instrument. 6, relating to when promise or order unconditional, effec- 
"Delivery" with respect to instruments is defined in Sec- tive July 1, 1992. Laws 1992, ch. 114,.§ 92, enacted a new 
tion 1-201(14) [55-1-201 NMSA 1978] as meaning "volun- section, effective July 1, 1992. For provisions of former sec- 
tary transfer of possession." tion, see the 1991 NMSA 1978 on NMOneSource.com. For 


present comparable provisions, see 55-3-106 NMSA 1978. 


55-3-106. Unconditional promise or order. 


(a) Except as provided in this section, for the purposes of Section 55-3-104(a) NMSA 1978, a 
promise or order is unconditional unless it states: (i) an express condition to payment; (ii) that the 
promise or order is subject to or governed by another record; or (iii) that rights or obligations with 
respect to the promise or order are stated in another record. A reference to another record does 
not of itself make the promise or order conditional. 

(b) A promise or order is not made conditional: (i) by a reference to another record for a state- 
ment of rights with respect to collateral, prepayment or acceleration; or (ii) because payment is 
limited to resort to a particular fund or source. 

(c) If a promise or order requires, as a condition to payment, a countersignature by a person 
whose specimen signature appears on the promise or order, the condition does not make the prom- 
ise or order conditional for the purposes of Section 55-3-104(a) NMSA 1978. If the person whose 
specimen signature appears on an instrument fails to countersign the instrument, the failure to 
countersign is a defense to the obligation of the issuer, but the failure does not prevent a trans- 
feree of the instrument from becoming a holder of the instrument. 

(d) If a ‘promise or order at the time it is issued or first comes into possession of a holder 
contains a statement, required by applicable statutory or administrative law, to the effect that 
the rights of a holder or transferee are subject to claims or defenses that the issuer could assert 
against the original payee, the promise or order is not thereby made conditional for the purposes 
of Section 55-3-104(a) NMSA 1978; but if the promise or order is an instrument, there cannot be a 
holder in due course of the instrument. 


History: 1978 Comp., § 55-3-106, enacted by Laws 1. This provision replaces former Section 3-105. Its 
1992, ch. 114, § 93; 2009, ch. 234, § 3. purpose is to define when a promise or order fulfills the re- 
; quirement in Section 3-104(a) [55-3-104 NMSA 1978] that 

OFFICIAL COMMENTS it be an "unconditional" promise or order to pay. Under 

UCC Official Comments © by ALI & the NCCUSL. Re- Section 3-106(a) [55-3-106 NMSA 1978] a promise or order 
produced. with permission of the PEB for the UCC. All is deemed to be unconditional unless one of the two tests 


rights reserved. of the subsection make the promise or order conditional. 
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If the promise or order states an express condition to pay- 
ment, the promise or order is not an instrument. For ex- 
ample, a promise states, "I promise to pay $100,000 to the 
order of John Doe if he conveys title to Blackacre to me." 
The promise is not an instrument because'there is an ex- 
press condition to payment. However, suppose a promise 
states, "In consideration of John Doe's promise to convey 
title to Blackacre I promise to pay $100,000 to the order 
of John Doe." That promise can be an instrument if Sec- 
tion 8-104 [55-3-104 NMSA 1978] is otherwise satisfied. 
Although the recital of the executory promise to Doe to 
convey Blackacre might be read as an implied condition 
that the promise be performed, the condition is not an ex- 
press condition as required by Section 3-106(a)(i) [55-3-106 
NMSA 1978]. This result is consistent with former Sec- 
tion 8-105(1)(a) and (b). Former Section 3-105(1)(b) is not 
repeated in Section 3-106 [55-3-106 NMSA 1978] because 
it is not necessary. It is an example of an implied condi- 
tion. Former Section 3-105(1)(d), (e), and (f) and the first 
clause of former Section 3-105(1)(c) are other examples of 
implied conditions. They are not repeated in Section 3-106 
[55-3-106 NMSA 1978] because they are not necessary. 
The law is not changed. 

Section 3-106(a)(ii) and (iii) [55-3-106 NMSA 1978] carry 
forward the substance of former Section 3-105(2)(a). The 
only change is the use of "writing" instead of "agreement" 
and a broadening of the language that can result in condi- 
tionality. For example, a promissory note is not an instru- 
ment defined by Section 3-104 [55-3-104 NMSA 1978] if it 
contains any of the following statements: 1. "This note is 
subject to a contract of sale dated April 1, 1990 between 
the payee and the maker of this note." 2. "This note is sub- 
ject to a loan and security agreement dated April 1, 1990 
between the payee and maker of this note." 3. "Rights 
and obligations of the parties with respect to this note are 
stated in an agreement dated April 1, 1990 between the 
payee and maker of this note." It is not relevant whether 
any condition to payment is or is not stated in the writing 
to which reference is made. The rationale is that the holder 
of a negotiable instrument should not be required to exam- 
ine another document to determine rights with respect to 
payment. But subsection (b)(i) permits reference to a sepa- 
rate writing for information with respect to collateral, pre- 
payment, or acceleration. 

Many notes issued in commercial transactions are 
secured by collateral, are subject to acceleration in the 


event of default, or are subject to prepayment, or acceler- 


ation does not prevent the note from being an instrument 
if the statement is in the note itself. See Section 3-104(a) 
(3) and Section 3-108(b) [55-8-104 and 55-3-108 NMSA 
1978, respectively]. In some cases it may be convenient 
not'to include a statement concerning collateral, prepay- 
ment or acceleration.in the note, but rather to refer to 
an accompanying loan agreement, security agreement, 
or mortgage for that statement. Subsection (b)(i) allows 
a reference to the appropriate writing for a statement of 
these rights. For example, a note would not be made con- 
ditional by the following statement: "This note is secured 
by a security interest in collateral described in a security 
agreement dated April 1, 1990 between the payee and 
maker of this note. Rights and obligations with respect to 
collateral are [stated in] [governed by] the security agree- 
ment." The bracketed words are alternatives, either of 
which complies. 

Subsection (b)(ii) addresses the issues covered by for- 
mer Section 3-105(1)(f), (g), and (h) and Section 3-105(2) 
(b) [55-3-105 NMSA 1978], Under Section 3-106(a) [55- 
3-106 NMSA 1978] a promise or order is not made condi- 
tional because payment is limited to payment from a par- 
ticular source or fund. This reverses the results of former 
Section 3-105(2)(b). There is no cogent reason why the 
general credit of a legal entity must be pledged to have 
a negotiable instrument. Market forces determine the 
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55-3-106 


marketability of instrument of this kind. If potential buy- 
ers don't want promises or orders that are payable only 
from a particular source or fund, they won't take them, 
but Article 3 should apply. 

2. ‘Subsection (c) applies to traveler's checks or other 
instruments that may require a countersignature. Al- 
though the requirement of a countersignature is a condi- 
tion to the obligation to pay, traveler's checks are treated 
in the commercial world as money substitutes and there- 
fore should be governed by Article 3. The first sentence of 
Subsection (c) allows a traveler's check to meet the defini- 
tion of instrument by stating that the countersignature 
condition does not make it conditional for the purposes 
of Section 3-104 [55-3-104 NMSA 1978]. The second sen- 
tence states the effects of a failure to meet the condition. 
Suppose a thief steals a traveler's check and cashes it. by 
skillfully imitating the specimen signature so that the 
countersignature appears to be authentic. The counter- 
signature is for the purpose of identification of the owner 
of the instrument. It is not an indorsement. Subsection 
(c) provides that the failure of the owner to countersign 
does not prevent a transferee from becoming a holder. 
Thus, the merchant or bank that cashed the traveler's 
check becomes a holder when the traveler's check is 
taken. The forged countersignature is a defense to the 
obligation of the issuer to pay the instrument, and is in- 
cluded in defenses under Section 3-305(a)(2) [55-3-305 
NMSA 1978]. These defenses may not be asserted against 
a holder in due course, Whether a holder has notice of the 
defense is a factual question. If the countersignature is a 
very bad forgery, there may be notice. But if the merchant 
or bank cashed a traveler's check and the countersigna- 
ture appeared to be similar to the specimen signature, 
there might not be notice that the countersignature was 
forged. Thus, the merchant or bank could be a holder in 
due. course, 

8. Subsection (d) concerns the effect of a statement 


_to the effect that the rights of a holder or transferee are 


subject to the claims and defenses that the issuer could 
assert against the original payee. The subsection ap- 
plies only if the statement is required by Statutory or 
administrative law. The prime example is the Federal 


* Trade Commission Rule (16 C.F.R. Part 433) preserving 


consumers' claims and defenses in consumer credit sales. 
The intent of the FTC rule is to make it impossible for 
there to be a holder in due course of a note bearing the 
FTC legend and undoubtedly that is the result. But, un- 
der former Article 3, the legend may also have had the 


' unintended effect of making the note conditional, thus 


excluding the note from former Article 3 altogether, Sub- 
section (d) is designed to make it possible to preclude the 
possibility of a holder in due course without excluding 
the instrument from Article 3. Most of the provisions 
of Article 3 are not affected by the holder-in-due-course 
doctrine and there is no reason why Article 3 should not 
apply to a note bearing the FTC legend if the holder-in- 
due-course rights are not involved. ._Under Subsection 
(d) the statement does not make the note conditional. 


If the note otherwise meets the requirements of Sec- 
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tion 3-104(a) [55-38-104 NMSA 1978] it is a negotiable 
instrument for all purposes except that there cannot be 
a holder in due course of the note. No particular form 
of legend or statement is required by Subsection (d). 
The form of a particular legend or statement may be 
determined by the other statute or administrative law. 
For example, the FTC legend required in a note taken 
by the seller in a consumer sale of goods or services is 
tailored to that particular transaction and therefore uses 
language that is somewhat different from that stated in 
Subsection (d), but the difference in expression does not 
affect the essential similarity of the message conveyed. 
The effect of the FTC legend is to make the rights ofa 
holder or transferee: subject to claims or defenses that 
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the issuer could assert against the original payee of the Not conditional to direct charge of particular 
note. : Loy, _ account. — The inclusion in a check, order or bill of ex- 
change of a direction to charge the amount to a particular 


ANNOTATIONS account does not make it payable conditionally. Hanna v. 

Repeals. — Laws 1992, ch. 114, § 237 repealed former McCrory, 1914-NMSC-047, 19 N, M, 183, 141 P. 996 (de- 
55-3-106 NMSA 1978, as enacted by Laws 1961, ch. 96, § cided under former law). : 
3-106, relating to sum certain, effective July 1, 1992. Laws Law reviews. — For article, Essential Attributes of 
1992, ch. 114, § 938, enacted a new section, effective July 1, Commercial Paper - Part I," see 1 N.M. L. Rev. 479 (1971). 
1992. For provisions of former section, see the 1991 NMSA Am. Jur, 2d, A.L.R. and C.J.S. references. — 11 Am. 
1979 on NMOne Source com. Jur, 2d Bills and Notes §§ 54, 72, 141, 147, 151. 

The 2009 amendment, effective January 1, 2010, Provision in draft or note directing payment "on accep- 
changed "writing" to "record", tance" as affecting negotiability, 19 A.L.R.4th 1268. 


10 C.u.S. Bills and Notes § 138. 


55-3-107. Instrument payable in foreign money. 


Unless the instrument otherwise provides, an instrument that states the amount payable in 
foreign money may be paid in the foreign money or in an equivalent amount in dollars calculated 
by using the current bank-offered spot rate at the place of payment for the purchase of dollars on 
the day on which the instrument is paid. 


History: 1978 Comp., § 55-3-107, enacted by Laws —_also states a conversion rate which applies in the absence 
1992, ch. 114, § 94. of a different conversion rate stated in the instrument, 
The reference in former Section 3- 107(1) [55-3- 107 NMSA 


OFFICIAL COMMENTS 1978] to instruments payable in "currency" or "current 
UCC Official Comments © by ALI & the NCCUSL. Re- funds" has been dropped as superfluous. 
produced with permission of the PEB for the UCC. All 
rights reserved. ANNOTATIONS 


The definition of instrument in Section 3-104 [55-3-104 


F ‘ Repeals. — Laws 1992, ch. 114, § 237 repealed former 
NMSA 1978] requires that the promise or order be pay- , j 
able in "money." That term is defined in Section 1-201(24) 55-3-107 NMSA 1978, as enacted by Laws 1961, ch..96, 


ree ; man ; § 3-107, relating to money, effective July 1, 1992. Laws 
BPS e EL) Se Ra Ma Riana A atin 1992, ch, 114, § 94, enacted a new section, effective July 1, 
states that ‘an instrument payable in foreign money may 1992. For provisions of former section, see the 1991 NMSA 


be paid in dollars if the instrument does not prohibit it. It 1978 on NMOneSource.com. 


55-3-108. Payable on demand or at definite time. 


(a) A promise or order is "payable on demand" if it (i) states that it is payable on demand or at 
sight, or otherwise indicates that it is payable at the will of the holder, or (ii) does not state any 
time of payment. 

(b) A promise or order is "payable at a definite time" if it is payable on elapse of a definite 
period of time after sight or acceptance or at a fixed date or dates or at a time or times readily 
ascertainable at the time the promise or order is issued, subject to rights of (i) prepayment, 
(ii) acceleration, (iii) extension at the option of the holder, or (iv) extension to a further definite 
time at the option of the maker or acceptor or automatically upon or after a specified act or 
event. 

(c) If an instrument, payable at a fixed date, is also payable upon demand made before the 
fixed date, the instrument is payable on demand until the fixed date and, if demand for payment is 
not made before that date, becomes payable at a definite time on the fixed date. 


History 1978 Comp., § 55-3-108, enacted by Laws former Section 3-109(1)(d). It adopts the generally ac- 
1992, ch. 114, § 95. cepted rule that a clause providing for extension at the op- 
tion of the holder, even without a time limit, does not effect 

OFFICIAL COMMENTS negotiability since the holder is given only a right which 

UCC Official Comments © by ALI & the NCCUSL. Re- the holder would have without the clause. If the extension 
produced with permission of the PEB for the UCC. All is to be at the option of the maker or the acceptor or is to be 


automatic, a definite time limit must be stated or the time 
of payment remains uncertain and the order or promise 
is not a negotiable instrument. If a definite time limit is 
stated, the effect upon certainty of time of payment is the 
same as if the instrument were made payable at the ulti- 
mate date with a term providing for acceleration. 


rights reserved. 

This section is a restatement of former Section 3-108 
and Section 3-109. Subsection (b) broadens former Sec- 
tion 3-109 somewhat by providing that a definite time in- 
cludes a time readily ascertainable at the time the prom- 
ise or order is issued. Subsection (b)(iii) and (iv) restates 
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ANNOTATIONS ’ Law reviews. — For article, "Breach:of the Peace and 
New Mexico's Uniform Commercial Code," see 4 Nat. Re- 
Repeals. — Laws 1992, ch. 114, § 237 repealed former - sources S54iae4y 
55-3-108 NMSA 1978, as enacted by Laws 1961, ch. 96, For article, "Essential Attributes of Commercial Paper 
§ 3-108, relating to payable on demand, effective July 1, - Part I, see 1 N.M.L, Rev, 479 (1971). 
1992. Laws 1992, ch. 114, § 95, enacted a new section, ef- Am. Jur. 2d, A.L.R. and C.J.8, references. — 11 Am. 
fective July 1, 1992. For provisions of former section, see Jur, 2d Bills and Notes §§ 88, 166, 169 to 178, 186. 
the 1991 NMSA 1978 on NMOneSource.com. ; Validity of instrument for payment of money as affected 
Negotiability not destroyed by acceleration by mere fact that payment is postponed until death, 2 
clause. — Where mortgage provided that upon default AUR 1471. 
in payments the entire indebtedness might be declared Negotiability of instrument as affected by incomplete- 
at once due and payable, the negotiability of promissory ness of the attempt to fix due date, 19 A.L.R. 508. 
notes, which it secured, was. not destroyed. Durham. v. : 


Negotiabilit, ffected b isi for extension of 
Rasco, 1924-NMSC-049, 30 N.M, 16, 227P.599,34ALR. time 77ALR108. . 
838 (1924)(decided under former law). Provision for post-mortem payment or performance as 


Nor by extension of time proviso. — A provision in _ affecting. instrument's character and validity as a’ con- 
a promissory note that any of the parties to it may ex- tract, 1 A.L.R.2d 1178. 


tend the note without the knowledge or consent of the When is instrument "payable on demand or at a defi- 
other parties, retaining the liability of all parties, does nite time"’as required to constitute negotiable instrument 


not render it nonnegotiable. First Nat'l Bank v. Stover, d 3-104(a)(2). 3-108(a.b) of Unif C 1 
1915-NMSC-032, 21 NM. 453, 155 P.905, 1916DLRA Cede 7TALR Gag pe tes 
1280 (1915)(decided under former law). 10 C.J,8, Bills and Notes §§ 14, 134.. 


55-3-109. Payable to bearer or to order. 


(a) A promise or order is payable to bearer if it: 

(1) states that it is payable to bearer or to the order of bearer or otherwise indicates that 
the person in possession of the promise or order is entitled to payment; 

(2) does not state a payee; or 

(3) states that it is payable to or to the order of cash or otherwise indicates that it is not 
payable to an identified person. 

(b) A promise or order that is not payable to bearer is payable to order if it is payable (i) to the 
order of an identified person or (ii) to an identified person or order. A promise or order that is pay- 
able to order is payable to the identified person. 

(c) An instrument payable to bearer may become payable to an identified person if it is spe- 
cially indorsed pursuant to Section 55-3-205(a) NMSA 1978. An instrument payable to an identi- 
fied person may become payable to bearer if it is indorsed in blank pursuant to Section 55-3-205(b) 
NMSA 1978. 


History: 1978 Comp., § 55-3-109, enacted by Laws use ambiguous terms. For example, check forms usually 
1992, ch. 114, § 96. have the words "to the order of" printed at the beginning 
of the line to be filled in for the name of the payee. If the 
OFFICIAL COMMENTS drawer writes in the word "bearer" or "cash," the check 
UCC Official Comments © by ALI & the NCCUSL, Re- reads "to the order of bearer" or "to the order of cash." In 
produced with permission of the PEB for the UCC. All each case the check is payable to bearer. Sometimes the 
rights reserved. drawer will write the name of the payee "John Doe" but 
1. ‘Under Section 3-104(a) [55-3-104 NMSA 1978], will add the words “or bearer." In that case the check is 
a promise or order cannot be an instrument unless the pay: able to bearer. Subsection (a). Under Subsection (b), 
instrument is payable to bearer or to order when it is is- if an instrument is payable to bearer it can't be payable to 
sued or unless Section 3-104(c) [55-3-104 NMSA 1978] order. This is different from former Section 3-110(38) [see 
applies. The terms "payable to bearer" and "payable to now §5-3-109 NMSA 1978]. An instrument that purports 
order" are defined in Section. 3-109 [55-3-109. NMSA to be payable both to order and bearer states contradic- 
1978]. The quoted terms are also relevant in determin- tory terms. A transferee of the instrument should be able 
ing how an instrument is negotiated. If the instrument is to rely on the bearer term and acquire rights as a holder 
payable to bearer it can be negotiated by delivery alone. without obtaining the indorsement of the identified payee. 
Section 3-201(b) [55-3-201 NMSA °‘1978].° An instrument An instrument is also payable to the bearer if it does not 
that is payable to an identified person cannot be negoti- state a payee. Instruments that do not state a payee are 
ated without the indorsement of the identified person. in most cases incomplete instruments. In some cases 
Section 8-201(b) [55-3-201 NMSA 1978]. An instrument the drawer. ofa check may deliver or mail it to the per- 
payable to order is payable to an identified person. Sec- son to be paid without filling in the line for the name of 
tion 8-109(b) [55-3-109 NMSA 1978]. Thus, an instrument the payee, Under Subsection (a) the check is payable to 
payable to order requires the indorsement of the person to bearer when it is sent or delivered. It is also an incom- 
whose order the instrument is payable. plete instrument. This case is discussed in Comment 2 
2. Subsection (a) states when an instrument is pay- to Section 3-115 [55-3-115 NMSA 1978]. Subsection (a) 
able to bearer. An’ instrument is‘payable to bearer if it (3) contains the words "otherwise indicates that it is not 
states that it is payable to bearer, but some instruments payable to an identified person." The quoted words are 
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meant to cover uncommon cases in which an instrument Liability on check drawn to fictitious payee. — A 
indicates that it is not meant to be payable to a specific check drawn to a fictitious payee is the same as if it were 
person. Such an instrument is treated like a check pay- made payable to bearer; and, since an endorsement on 
able to "cash." The quoted words are not meant to apply such paper is not necessary to its validity or negotiability, 
to an instrument stating that it is payable to an identified a bank is not liable for paying on a forged endorsement on 
person such as "ABC Corporation" if ABC Corporation is bearer paper. Airco Supply Co. v. Albuquerque Nat'l Bank, 
a nonexistent company. Although the holder of the check 1961-NMSC-031, 68 N.M. 195, 360 P.2d 386. 
cannot be the nonexistent company, the instrument is not Law reviews. — For article, "Essential Attributes of 
payable to bearer. Negotiation of such an instrument is Commercial Paper - Part I," see 1 N.M. L. Rev. 479 (1971). 
etayng by Section 3-404(b) [55-3-404 NMSA 1978]. Am. Jur. 2d, A.L.R. and C.J.S. references, — 11 Am, 
ANNOTATIONS To ae age Notes §§ 105, 107, 118, 116 to 118, 124 to 
Repeals. — Laws 1992, ch. 114) § 237 repealed former Liability of bank for diversion to benefit of presenter or 
55-3-109 NMSA 1978, as enacted by Laws 1961, ch. 96, third party of proceeds of check drawn to bank's order by 
§ 3-109, relating to definite time, éffective July 1, 1992. drawer not indebted to bank, 69 A.L.R.4th 778. 
Laws 1992, ch. 114, § 96, enacted a new section, effective When is instrument "payable to bearer or to order" as 
July 1, 1992. For provisions of former section, see the 1991 required to constitute negotiable instrument under Arti- 
NMSA 1978 on NMOneSource.com. For present compa- cle 3 of the Uniform Commercial Code [rev] §§ 3-104(a)(1) 
rable provisions, see 55-3-108 NMSA 1978. and 3-109, 77 A.L.R.5th 523. 


10 C.J.S, Bills and Notes §§ 13, 128. 


55-3-110. Identification of person to whom instrument is payable. 


(a) The person to whom an instrument is initially payable is determined by the intent of the 
person, whether or not authorized, signing as, or in the name or behalf of, the issuer of the instru- 
ment. The instrument is payable to the person intended by the signer even if that person is identi- 
fied in the instrument by a name or other identification that is not that of the intended person. If 
more than one person signs in the name or behalf of the issuer of an instrument and all the signers 
do not intend the same person as payee, the instrument is payable to any person intended by one 
or more of the signers. 

(b), If the signature of the issuer of an instrument is made by automated means, such as a 
check-writing machine, the payee of the instrument is determined by the intent of the person who 
supplied the name or identification of the payee, whether or not authorized to do so. 

(c) A person:to whom an instrument is payable may be identified in any way, including by 
name, identifying number, office, or account number. For the purpose of determining the holder of 
an instrument, the following rules apply: 

(1) Ifan instrument is payable to an account and the account is identified only by num- 
ber, the instrument is payable to the person to whom the account is payable. If an instrument 
is payable to an account identified by number and by the name of a person, the instrument is 
payable to the named person, whether or not that person is the owner of the account identified 
by number; _ 

(2) If an instrument is payable to: 

(i) a trust, am estate,or a person described as trustee or representative of a trust 
or estate; the instrument is payable to the trustee, the representative, or a successor of either, 
whether or not the beneficiary or estate is also named; 

(ii) a person described as agent or similar representative of a named or identified 
person, the instrument is payable to the represented person, the representative, or a successor of 
the representative; 

(iii) a fund or organization that.is not a legal entity, the instrument is payable to a 
representative of the members of the fund or organization; or 

_ (iv) an office or to a person described as holding an office, the instrument is payable to 
the named person, the incumbent of the office, or a successor to the incumbent., | 

(d) If an instrument is payable to two or more persons alternatively, it is payable to any of 
them and may be negotiated, discharged, or enforced by any or all of them in possession of the in- 
strument. If an instrument is payable to two or more persons not alternatively, it is payable to all 
of them and may be negotiated, discharged, or enforced only by all of them. If an instrument pay- 
able to two or more persons is ambiguous as to whether it is payable to the persons alternatively, 
the instrument is payable to the persons alternatively. 
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History: 1978 Comp., § 55-3-110, enacted by Laws 
1992, ch, 114, § 97. 


OFFICIAL COMMENTS ._ 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

1, Section 3-110 a. 3-110 NMSA 1978] states rules 
for determining the identity. of the person to whom an 
instrument is initially payable if the instrument is pay- 
able to an identified person. This issue usually arises in a 
dispute over the validity of an indorsement in the name of 
the payee. Subsection (a) states the general rule that the 
person to whom an instrument is payable is determined 
by the intent of "the person, whether or not authorized, 
signing as, or in the name or behalf of, the issuer of the 
instrument." "Issuer" means the maker or drawer of the 
instrument, Section 3-105(c) [55-3-105 NMSA 1978]. If 
X signs a check as drawer of a check on X's account, the 
intent of X controls, If X, as President of Corporation, 
signs a check as President in behalf of Corporation as 
drawer, the intent of X controls. If X forges Y's signature 
as drawer of a check, the intent of X also controls. Under 
Section 3-103(a)(3) [55-8-103 NMSA 1978], Y is referred to 
as the drawer of the check because the signing of Y's name 
identifies Y as the drawer. But since Y's signature was 
forged Y has no liability as drawer (Section 3-403(a)) [55- 
3-403 NMSA 1978] unless some other other provision of 
Article.3 or Article 4 makes Y liable. Since X, even though 
unauthorized, signed in the name of the Y as issuer, the 
intent of X determines to whom the check is payable. 

In the case of a check payable to "John Smith," since 
there are many people in the world named "John Smith" 
it is not possible to identify the payee of the check un- 
less there is some further identification or the intention 
of the drawer is determined. Name alone is sufficient 
under Subsection (a), but the intention of the drawer de- 
termines which John Smith is the person to whom the 
check is payable, The same issue is presented in cases 
of misdescriptions of the payee. The drawer intends to 
pay a person known to the drawer as John Smith, In fact, 
the person's name is James Smith or John Jones, or some 
other entirely different name. If the check identifies the 
payee as John Smith, it is nevertheless payable to the per- 
son intended by the drawer. That person may indorse the 
check in either the name John Smith or the person's cor- 
rect name or in both names. Section 3-204(d) [55-3-204 
NMSA 1978]. The intent of the drawer is also control- 
ling in fictitious payee cases. Section 3-404(b) [55-3-404 
NMSA 1978]. The last sentence of subsection (a) refers to 
the rare cases in which the signature of an organization 
requires more than one signature and the persons signing 
on behalf of the organization do not all intend the same 
person as payee. Any person intended by a signer for the 
organization is the payee and an indorsement by that per- 
son is an effective indorsement. 

Subsection (b) recognizes the fact that in a large num- 
ber of cases there is no human signer of an instrument 
because the instrument, usually a check, is produced by 
automated means such as a check-writing machine, In 
that case the relevant intent is that of the person who 
supplied the name of the payee. In most cases that person 
is an employee of the drawer, but in some cases the per- 
son could be an outsider who is committing a fraud by in- 
troducing names of payees of checks into the system that 
produces the checks. A check-writing machine is likely 
to be operated by means of a computer in which is stored 
information as to the name and address of the payee and 
the amount of the check. Access to the computer may al- 
low production of fraudulent checks without knowledge 
of the organization that is the issuer of the check. Sec- 
tion 3-404(b) [55-8-404 NMSA 1978] is also concerned 
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with this issue. See Case #4 in Comment 2 to Section 3- 
404 [55-3-404 NMSA 1978]. 

2. Subsection (c) allows the payee to be identified in 
any way including the various ways stated, Subsection (c) 
(1) relates to the instruments payable to bank accounts, 
In some cases the account might be identified by name 
and number, and the name and number might refer to dif- 
ferent persons. For example, a check is payable to "X Cor- 
poration Account No, 12345 in Bank of Podunk." Under 
the last sentence of Subsection (c)(1), this check is payable 
to X Corporation and can be negotiated by X Corporation 
even if Account No. 12345 is some other person's account 
or the check is not deposited in that account, In other 
cases the payee is identified by an:account number and 
the name of the owner of the account is. not stated. For 
example, Debtor pays Creditor by issuing a check drawn 
on Payor Bank. The check is payable to a bank account 
owned by Creditor but identified only by number, Under 
the first sentence of subsection (c)(1) the check is payable 
to the Creditor and, under Section 1-201(20) [55-1-201 
NMSA 1978], Creditor becomes the holder when check is 
delivered. Under Section 3-201(b) [55-3-201 NMSA 1978], 
further negotiation of the check requires the indorsement 
of Creditor. But under Section 4-205(a) [55-4-205 NMSA 
1978], if the check is taken by a depositary bank for collec- 
tion, the bank may become a holder without the indorse- 
ment. Under Section 3-102(b) [55-3-102 NMSA 1978], 
provisions of Article 4 prevail over those of Article 3. The 
depositary bank warrants that the amount of the check 
was credited to the payee's account. 

3, Subsection (c)(2) replaces former Section 3-117 and 
Subsections (1)(e), (f), and (g) of former Section 3-110. 
This provision merely determines who can deal with an 
instrument as a holder, It does not determine ownership 
of the instrument or its proceeds. Subsection (c)(2)(i) cov- 


. ers trusts and estates. If the instrument is payable to the 


trust or estate or to the trustee or representative of the 
trust or estate, the instrument is payable to the trustee or 
representative or any successor. Under Subsection (c)(2) 
(ii), if the instrument states that it is payable to Doe, Pres- 
ident of X Corporation, either Doe or X Corporation can 
be holder of the instrument. Subsection (c)(2)(iii) concerns 
informal organizations that are not legal entities such as 
unincorporated clubs and the like. Any representative of 
the members of the organization can act as holder. Sub- 
section (c)(2)(iv) applies principally to instruments pay- 
able to public offices'such as a check payable to County 
Tax Collector. 

4. Subsection (d) replaces former Section 3. 116. An 
instrument payable to X or Y is governed by the first sen- 
tence of subsection (d). And instrument payable to X and 
Y is governed by the second sentence of subsection (d). If 
an instrument is payable to X or Y, either is the payee 
and if either is in possession that person is the holder and 


' the person entitled to enforce the instrument. Section 3- 


570 


301 [55-3-301 NMSA 1978]. If an instrument is payable 
to X and Y, neither X nor Y acting alone is the person to 
whom the instrument is payable. Neither person, acting 
alone, can be the holder of the instrument. The instru- 
ment is "payable to an identified person." The "identified 
person" is X and Y acting jointly. Section 3-109(b) and 
Section 1-102(5)(a) [55-8-109 and 55-1-102 NMSA 1978, 
respectively]. Thus, under Section 1-201(20) [55-1-201 
NMSA 1978] X or Y, acting alone, cannot be the holder 
or the person entitled to enforce or negotiate the instru- 
ment because neither, acting alone, is the Mpeg per- 
son stated in the instrument. 

The third sentence of Subsection (d) is directed me cases 
in which it is not clear whether an instrument is payable 
to multiple payees alternatively. In the case of ambigu- 
ity persons dealing with the instrument should be able to 
rely on the indorsement a single payee. For example, an 
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instrument payable to X and/or Y is treated like an instru- 
ment payable to X or Y. 
ANNOTATIONS 
Repeals. — Laws 1992, ch. 114, § 237 repealed former 
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3-110, relating to payable to order, effective July 1, 1992, 
Laws 1992, ch. 114, § 97, enacted a new section, effective 
July 1, 1992. For provisions of former section, see the 1991 
NMSA 1978 on NMOneSource.com. For present compa- 
rable provisions, see 55-3-109 NMSA 1978. 


55-3-110 NMSA 1978, as enacted by Laws 1961, ch. 96, § 


55-3-111. Place of payment. 


Except as otherwise provided for items in Article 4, an instrument is payable at the place of 
payment stated in the instrument. If no place of payment is stated, an instrument is payable at 
the address of the drawee or maker stated in the instrument. If no address is stated, the place of 
payment is the place of business of the drawee or maker. If a drawee or maker has more than one 
place of business, the place of payment is any place of business of the drawee or maker chosen by 
the person entitled to enforce the instrument. If the drawee or maker has no place of business, the 


place of payment is the residence of the drawee or maker, 


History: 1978 Comp., § 55-3-111, enacted by Laws 
1992, ch. 114, § 98. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. . 

If an instrument is payable at a bank in the United 
States, Section 3-501(b)(1) [55-8-501 NMSA 1978] states 
that presentment must be made at the place of payment, 


55-3-112. Interest. 


i.e. the bank. The place of presentment of a check is gov- 
erned by Regulation CC § 229.36. 


ANNOTATIONS 


Repeals. — Laws 1992, ch. 114, § 237 repealed former 
55-3-111 NMSA 1978, as enacted by Laws 1961, ch. 96, § 
3-111, relating to payable to bearer, effective July 1, 1992, 
Laws 1992, ch. 114, § 98, enacted a new section, effective 
July 1, 1992. For provisions of former section, see the 1991 
NMSA 1978 on NMOneSource.com. For present compa- 
rable provisions, see 55-3-109 NMSA 1978. 


(a) Unless otherwise provided in the instrument, (i) an instrument is not payable with inter- 
est, and (ii) interest on an interest-bearing instrument is payable from the date of the instrument. 
(b) Interest may be stated in an instrument as a fixed or variable amount of money or it may 
be expressed as a fixed or variable rate or rates. The amount or rate of interest may be stated or 
described in the instrument in any manner and may require reference to information not con- 
tained in the instrument. If an instrument provides for interest, but the amount of interest pay- 


able cannot be ascertained from the description, interest is payable at the judgment rate in effect 
at the place of payment of the instrument and at the time interest first accrues. 


History: 1978 Comp., § 55-3-112, enacted by Laws 
1992, ch. 114, § 99. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

1, Under Section 3-104(a) [55-3-104. NMSA 1978] the 
requirement of a "fixed amount" applies only to principal. 
The amount of interest payable is that described in the 
instrument. If the description of interest in the instru- 


ment does not allow for the amount of interest to be ascer- 


tained, interest is payable at the judgement rate. Hence, 
if an instrument calls for interest, the amount of interest 
will always be determinable, Ifa variable rate of interest 
is prescribed, the amount of interest is ascertainable by 
reference to the formula or index described or referred to 


55-3-113. Date of instrument. 


in the instrument. The last sentence of Subsection (b) re- 
places Subsection (d) of the former Section 3-118. 

2, The, purpose of Subsection (b) is to clarify the 
meaning of "interest" in the introductory clause of Sec- 
tion 3-104(a) [55-3-104 NMSA 1978]. It is not intended to 
validate a provision for interest in an instrument if that 
provision violates other law. 


ANNOTATIONS 
Repeals. — Laws 1992, ch. 114, § 237 repealed former 


55-8-112 NMSA 1978, as enacted by Laws 1961, ch: 96, 


§ 3-112, relating to terms and omissions not affecting 
negotiability, effective July 1, 1992. Laws 1992, ch, 114, 
§ 99, enacted a new section, effective July 1, 1992, For 
provisions of former section, see the 1991 NMSA 1978 on 
NMOneSource.com. 


(a) An instrument may be antedated or postdated. The date stated determines the time of pay- 
ment if the instrument is payable at a fixed period after date. Except as provided in Subsection (c) 
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of Section 55-4-401 NMSA 1978, an instrument payable on demand is not payable before the date 
of the instrument. 

(b). If an instrument is undated, its date is the date of its issue or, in ‘the case of an unissued 
instrument, the date it first comes into possession of a holder. 


History: 1978 Comp., § 55-3-113, enacted by Laws subsection. With respect to an undated instrument, the 

1992, ch. 114, § 100. date is the date of issue. 
OFFICIAL COMMENTS ANNOTATIONS 

UCC Official Comments © by ALI & the NCCUSL. Re- Repeals. — Laws 1992, ch. 114, § 237 repealed former 
produced with permission of the PEB ee the UCC. All 55-38-1138 NMSA 1978, as enacted by Laws 1961, ch. 96, § 
rights.reserved. 3-113, relating to seal, effective July 1, 1992. Laws 1992, 

This section replaces former Section 3-114, Subsections ch. 114, § 100, enacted a new section, effective July 1, 
(1) and (8) of former Section 3-114 are deleted as unneces- 1992. For provisions of former section, see the 1991 NMSA 
sary. Section 3-113 (a) [55-3-113 NMSA 1978] is based in ‘1978 on NMOneSource.com. 
part on subsection (2) of former Section 3-114. The rule Am. Jur. 2d, A.L.R. and C.J.S. eiiicaccesl — 10 Am. 
that a demand instrument is not payable before the date Jur. 2d Banks § 553; 11 Am. Jur. 2d Bills and Notes §§ 88, 
of the instrument is subject to Section 4-401(c) [55-4-401 208, 285 to 287; 12 Am. Jur. 2d Bills and Notes § 1165. 
NMSA 1978] which allows the payor bank to pay a post- Right of transferee of postdated check, 21 A.L.R. 234. 
dated check unless the drawer has notified the bank of Extent of bank's liability for paying postdated check, 31 
the postdating pursuant to a procedure prescribed in that A.L.R.4th 329, 


10 C.J.S. Bills and Notes § 86 et seq. 


55-3-114. Contradictory terms of instrument. 


If an instrument contains contradictory terms, typewritten terms prevail over printed terms, 
handwritten terms prevail over both, and words prevail over numbers. 


History: 1978 Comp., § 55-3-114, enacted by Laws ANNOTATIONS 
1992, ch. 114, § 101. 
Gy Liga? Repeals. — Laws 1992, ch,.114, § 237 repealed former 
OFFICIAL COMMENTS 55-3-114 NMSA 1978, as enacted by Laws 1961, ch. 96, § 


3-114, relating to date, effective July 1, 1992. Laws 1992, 


UCC Official Comments © by ALI & the NCCUSL. Re- ch. 114, § 101, enacted a new section, effective July 1, 


prnaveg: waitle permission of the PEB for the UCC. All 1992. For provisions of former section, see the 1991 NMSA 
ights reserve 1978 on NMOneS . EF t ] bl - 
Section 3-114 [55-3-114 NMSA 1978] replaces Subsec- ea SAG HK ana siameulihetia 


tions (b) and (c) of former Section 3-118. ' 


A 


55- 3-115. Incomplete instrument. 


(a) "Incomplete instrument" means a signed sar Py whether or not issued by the signer, the 
contents of which show at the time of signing that it is incomplete but that the signer intended it 
to be completed by the addition of words or numbers. 

(b) Subject to Subsection (c), if an incomplete instrument is an instrument under Section 55- 
3-104 NMSA 1978, it may be enforced according to its terms if it is not completed, or according to 
its terms as augmented by completion. If an incomplete instrument is not an instrument under 
Section 55-3-104 NMSA 1978, but, after completion, the requirements of Section 55-3-104 NMSA 
1978 are met, the instrument may be enforced according to its terms as augmented by completion. 

(c) If words or numbers are added to an incomplete instrument without authority of the signer, 
there is an alteration of the incomplete instrument under Section 55-3-407 NMSA 1978. 

(d) The burden of establishing that words or numbers were added to an incomplete instrument 
without authority of the signer is on the person asser He the lack of BPO 


History: 1978 Comp., § 55-3-115, enwersd by Laws tepiieis all the regthivers dite of Section 3-104 [55-3-104 
1992, ch. 114, § 102. NMSA 1978], and to a writing intended to be an instru- 
ment that is signed but lacks some element of an instru- 


OFFICIAL COMMENTS ment, The test in both cases is whether the contents show 

UCC Official Comments © by ALI & the NCCUSL. Re- that it is incomplete and that the signer intended that. ad- 
produced with permission of the PEB for the UCC, All _ itional words or numbers be added. 

rights reserved. 2. If an incomplete instrument meets the require- 

1. This section generally carries forward the rules set ments of Section 3-104 [55-3-104 NMSA 1978] and is not 

out in former Section 3-115.’ The term "incomplete in- completed it may be enforced in accordance with its terms. 

strument" applies both to an "instrument," ie. a writing Suppose, in the following two cases, that a note delivered 
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to the payee is incomplete soley because a space on the 
pre-printed note form for the due date is not filled in: 

Case #1. If the incomplete instrument is never com- 
pleted, the note is payable on demand. Section 3-108(a) 
(ii) [55-3-108 NMSA‘1978] . However, if the payee and the 
maker agreed to a due date, the maker may have a de- 
fense under Section 3-117 [55-3-117 NMSA 1978] if the 
demand for payment is made before the due date agreed 
to by the parties. 

Case #2. If the payee completes the note by filling in the 
due date agreed to by the parties, the note is payable on 
the due date stated. However, if the due date filled in was 
not the date agreed to by the parties there is an alteration 
of the note. Section 3-407 [55-3-407 NMSA 1978] governs 
the case. 

Suppose Debtor pays Creditor by giving Creditor a 
check on which the space for the name of the payee is left 
blank. The cheek is an instrument but it is incomplete. 
The check is enforceable in its incomplete form and it is 
payable to the bearer because it does not state a payee, 
Section 3-109(a)(2) [55-3-109 NMSA 1978]. Thus, Credi- 
tor is a holder of the check. Normally in this kind of case 
Creditor would simply fill in the space with Creditor's 
name, When that occurs the check becomes payable to 
the Creditor. 

3. In some cases the incomplete instrument does not 
meet the requirements of Section 3-104 [55-3-104 NMSA 
1978]. An example is a check with the amount not filled 
in. The check cannot be enforced until the amount is 
filled in. If the payee fills in an amount authorized by the 
drawer the check meets the requirements of Section 3-104 
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and is enforceable as completed. If the payee fills in an 
unauthorized amount there is an alteration of the check 
and Section 3-407 [55-3-407 NMSA 1978] applies. 

4, Section 3-302(a)(1) [55-8-802 NMSA 1978] also 
bears on the problem of incomplete instruments. Under 
that section a person cannot be a holder in due course of 
the instrument if it is so incomplete as to call into ques- 
tion its validity. Subsection (d) of Section 8-115 [55-8-115 
NMSA 1978] is based on the last clause of Subsection (2) 
of the former Section 8-115, 


ANNOTATIONS 


Repeals. — Laws 1992, ch, 114, § 237 repealed former 
55-3-115 NMSA 1978, as enacted by Laws 1961, ch. 96, § 
3-115, relating to incomplete instruments, effective July 1, 
1992. Laws 1992, ch. 114, § 102, enacted a new section, ef- 
fective July 1, 1992. For provisions of former section, see 
the 1991 NMSA 1978 on NMOneSource.com. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 11 Am, 
Jur, 2d Bills and Notes §§ 73 to 79, 81, 87, 88, 666; 12 Am. 
Jur, 2d Bills and Notes §§ 1160, 1297. 

Liability of one who signs commercial paper in blank to 
be used for his own benefit where it is wrongfully used by 
an agent or employee, 43 A.L.R. 198, 

Effect of payee of bill or note, executed in blank as to 
amount, filling it in for an amount in excess of that autho- 
rized, 75 A.L.R. 13889. 

Bank's liability for payment or withdrawal on less than 
required number of signatures, 7 A.L.R.4th 655. 

10 C.J.S. Bills and Notes § 32. 


55-3-116. Joint and several liability; contribution. 


(a) Except as otherwise provided in the instrument, two or more persons who have the same 
liability on an instrument as makers, drawers, acceptors, indorsers who indorse as joint payees or 
anomalous indorsers are jointly and severally liable in the capacity in which they sign. 

(b) Except as provided in Section 55-3-419(e) NMSA 1978 or by agreement of the affected par- 
ties, a party having joint and several liability who pays the instrument is entitled to receive from 
any party having the same joint and several liability contribution in accordance with applicable law. 


History: 1978 Comp., § 55-3-116, enacted by Laws 
1992, ch. 114, § 103; 2009, ch. 234, § 4. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved, 

1. Subsection (a) replaces subsection (e) of former Sec- 
tion 3-118 [55-3-118 NMSA 1978]. Subsection (b) states 
contribution rights of parties with joint and several li- 
ability by referring to applicable law. But subsection (b) 
is subject to Section 3-419(f) [55-3-419 NMSA 1978]. If 
one of the parties with joint and several liability is an ac- 
commodation party and the other is the accommodated 
party, Section 3-419(f) applies. Because one of the joint 
and several obligors may have recourse against the other 
joint and several obligor under Subsection (b), each party 
that is jointly and severally liable under Subsection (a) is 
a secondary obligor in part and a principal obligor in part, 
as those terms are defined in Section 3-103(a) [55-3-103 
NMSA 1978]. Accordingly, Section 3-605 [55-3-605 NMSA 
1978] determines the effect of a release, an extension of 
time, or a modification of the obligation of one of the joint 
and several obligors, as well as the effect of an impair- 
ment of collateral provided by one of those obligors, 

2. Indorsers normally do not have joint and several li- 
ability. Rather, an earlier indorser has liability to a later 


573 


indorser. But indorsers can have joint and several liability 
in two cases. If an instrument is payable to two payees 
jointly, both payees must indorse. The indorsement is a 
joint indorsement and the indorser have joint and several 
liability and subsection (b) applies. The other case is that 
two or more anomalous indorsers. The term is defined in 
Section 3-205(d) [55-3-205 NMSA 1978], An anomalous 
indorsement normally indicates that the indorser signed 
as an accommodation party. If more than one accommo- 
dation party indorses a note as an accommodation to the 
maker, the indorsers have a joint and several liability and 
subsection (b). applies. 


ANNOTATIONS 


Repeals. — Laws 1992, ch. 114, § 237 repealed former 
55-38-115 NMSA 1978, as enacted by Laws 1961, ch. 96; § 
3-116, relating to instruments payable to two or more per- 
sons, effective July 1, 1992. Laws 1992, ch. 114, § 103, en- 
acted a new section, effective July 1, 1992. For provisions 
of former section, see the 1991 NMSA 1978 on NMOne 
Source.com. 

The 2009 amendment, effective January 1, 2010, de- 
leted former Subsection (c), which provided that: the dis- 
charge of one party having joint and. several liability by a 
person entitled to enforce the instrument does not affect 
the right under Subsection (b) of a party having the same 
liability to receive contribution from the party discharged. 
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55-3-117. Other agreements affecting instrument. 


Subject to applicable law regarding exclusion of proof of contemporaneous or previous agree- 
ments, the obligation of a party to.an instrument to pay the instrument may be modified, supple- 
mented, or nullified by a separate agreement of the obligor and a person entitled to enforce the 
instrument, if the instrument is issued or the obligation is incurred in reliance on the agreement 
or as part of the same transaction giving rise to the agreement. To the extent an obligation is 
modified, supplemented, or nullified by an agreement under this section, the agreement is a de- 


fense to the obligation. 


History: 1978 Comp., § 55-3-117, enacted by Laws. 
1992, ch. 114, § 104. 


OFFICIAL COMMENTS © 


UCC Official Comments © by ALI & the NCCUSL:  Re- 
produced with permission of the PEB for the UCC. All 
rights reserved, 

1. The separate agreement might be a security agree- 
ment or mortgage or it might be an agreement that con- 


tradicts the terms of the instrument. For example, a . 


person may be induced to sign an instrument under an 
agreement that the signer will not be liable on the in- 
strument unless certain conditions are met. Suppose X 
requested credit from Creditor who is willing to give the 
credit only if an acceptable accommodation party will 
sign the note of X as co-maker. Y agrees to sign as co- 
maker on the condition that the Creditor also obtain the 
signature of Z as co-maker. Creditor agrees and Y signs 
as co-maker with X. Creditor fails to obtain the signature 
of Z on the note. Under Section 3-412 and 3-419(b) [55-3- 
412 and 55-3-419 NMSA 1978, respectively], Y is obliged 
to pay the note, but Section 3-117 [55-8-117 NMSA 1978] 
applies, In this case, the agreement modifies the terms 
of the note by stating a condition to the obligation of Y to 
pay the note. This case is essentially similar to a case in 
which the maker of a note is induced to sign the note by 
fraud of the holder. Although the agreement that Y not be 
liable on the note unless Z also signs may not have been 
fraudulently made, a subsequent attempt by Creditor to 
require Y to pay the note in violation of the agreement is 
a bad faith act. Section 3-117, [55-8-117 NMSA 1978] in 
treating the agreement as a defense, allows Y to assert 
the agreement against the Creditor, but the defense would 
not be good against a subsequent holder in due course of 
the note that took it without notice of the agreement. If 
there cannot be a holder in due course because of Sec- 
tion 3-106(d) [55-3-106 NMSA 1978], a subsequent holder 
that took the note in good faith, for value and without 
knowledge of the agreement would not be able to enforce 
the liability of Y.This result is consistent with the risk 
that a holder not in due course takes with respect to fraud 
in inducing issuance of an instrument. 

2. The effect of merger ‘of integration ‘clauses to the 
effect that a writing is intended to be the complete and 
exclusive statement of the terms of the agreement or 
that the agreement is not subject to conditions is left to 
the supplementary law of the jurisdiction pursuant to 
Section 1-103 [55-3-103 NMSA.1978]. Thus, in the case 


55-3-118. Statute of limitations. 


discussed in Comment 1, whether Y is permitted to prove 
the condition to Y's obligation to pay the note is deter- 
mined by that law. Moreover, nothing in this section is 
intended to validate an agreement which is fraudulent or 
void as against public policy, as in the:case of a note pee 
to deceive a bank examiner. 


ANNOTATIONS 


Repeals. — Laws 1992, ch. 114, § 237 repealed for- 
mer 55-3-117 NMSA 1978, as enacted by Laws 1961, ch. 
96, § 3-117, relating to instruments payable with words 
of description, effective July 1, 1992. Laws 1992, ch. 114, 
§ 104, enacted a new section, effective July 1, 1992. For 
provisions of former section, see the 1991 NMSA 1978 on 
NMOneSource.com, 

No cure available to make defective note negotia- 
ble under Code. — An instrument which in and of itself 
did not meet the requirements of former 50A-3-104, 1953 
Comp. could not be made negotiable for Article 3 purposes 
by reference to another document which purported to cure 
the defects in the note's negotiability. First State Bank v. 
Clark, 1977-NMSC-088, 91 N.M. 117, 570 P.2d 1144. 

Note may be negotiable under ordinary con- 
tract law. — Even though a note or instrument is not 
a “negotiable instrument" for Article 3 purposes, it may 
nevertheless be negotiable between the parties involved 
under ordinary contract law. First State Bank v. Clark, 
1977-NMSC-088, 91 N.M. 117, 570 P.2d 1144. 

Extension note generally not novation, — An ex- 


_ tension note extending only the due date does not con- 


stitute a novation unless a contrary intention is shown. 
Where the original note contains a provision allowing 
reasonable attorney's fees for collection, this provision is 
not altered by the extension note. First Nat'l Bank v. Nic- 
cum (In re Permian Anchor Servs,), 649 F.2d 763 (10th Cir, 
1981). 

Stock transfer agreement. — All documents exe- 
cuted as part of a stock transfer agreement are to be con- 
sidered together and the terms of all such documents are 
binding upon even a holder in due course with notice of 
them. Color World TV Rental, Inc. v. White (In re Flowers), 
25 B.R. 652 (Bankr. D.N.M. 1982). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 11 Am. 
Jur, 2d Bills and Notes §§ 54, 62, 70 to 72, 147, 460; 12 Am, 
Jur. 2d Bills and Notes § 1241. 

_ Reference to extrinsic agreement as affecting negotia- 
bility of bill, note or trade acceptance, 104 A.L.R. 1378. 
10. C.J.S. Bills and Notes § 103 et seq. 


(a) Except as provided in Subsection (e), an action to enforce the obligation of a party to pay 
a note payable at a definite time must be commenced within six years after the due date or dates 
stated in the note or, if'a due date is accelerated, within six years after the accelerated due date. 

(b) , Except as provided in Subsection (d) or (e), if demand for payment is made to the maker of 
a note payable on demand, an action to enforce the obligation of a party to pay the note must be 
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commenced within six years after the demand. If no demand for payment is made to the maker, an 
action to enforce the note is barred if neither principal nor interest on the note has been paid for 
a continuous period of ten years. ~ 

(c) Except as provided in Subsection (d), an action to enforce the obligation of'a party to an un- 
accepted draft to pay the draft must be commenced within three years after dishonor of the draft 
or ten years after the date of the draft, whichever period expires first. 

(d) An action to enforce the obligation of the acceptor of a certified check or the issuer of a 
teller's check, cashier's check, or traveler's check must be commenced within three years after de- 
mand for payment is made to the acceptor or issuer, as the case may be, 

(e) An action to enforce the obligation of a party to a certificate of deposit to pay the instrument 
must be commenced within six years after demand for payment is made to the maker, but if the 
instrument states a due date and:the maker is not required to pay before that, date, the six-year 
period begins when a demand for payment is in effect and the due date has passed. 

(f) An action to enforce the obligation of a party to pay an accepted draft, other than a certified 
check, must be commenced (i) within six years after the due date or dates stated in the draft or ac- 
ceptance if the obligation of the acceptor is payable at a definite time, or (ii) within six years after 
the date of the acceptance if the obligation of the acceptor is payable on demand. 

(g)> Unless governed by other law regarding claims for indemnity or contribution, an action (i) 
for conversion of an instrument, for money had and received, or like action based on conversion, 
(ii) for breach of warranty, or (iii) to enforce an obligation, duty, or right arising under this article 
and not po oraae by this section must be commenced within three years after the cause of action 
accrues. 


History: 1978 Comp., § 55-3-118, enacted by Laws paid could lose the right to enforce the note even though 
1992, ch. 114, § 105. it was treated as a continuing obligation by the parties. 
Some demand notes are not enforced because the payee 
_ OFFICIAL COMMENTS has forgiven the debt. This is particularly true in family 
UCC Official Comments © by ALI & the NCCUSL. Re: and other noncommercial transactions. A demand note 
produced with permission of the PEB for the UCC. All found after death of the payee may be presented for pay- 
rights reserved. ment many years after it was issued. The maker may be 
1. Section 3-118 [55-3-118 NMSA 1978] “differs from a relative and it may be difficult to determine whether 
former Section 3-122 [repealed], which states when a the note represents a real or forgiven debt. Subsection 
cause of action accrues on an instrument. Section 3-118 (b) is designed to bar notes that no longer represent a 
[55-3-118 NMSA 1978] does not define when a cause of ac- claim to payment and to require reasonably prompt 
tion accrues. Accrual of a cause of action is stated in other action to enforce notes on which there is default. Ifa 
sections of Article 3 such as those that state the various demand for payment is made to the maker, a six-year 
obligations of parties to an instrument. The only pur- limitations period starts to run when demand is made, 
pose of Section 3-118 [55-3-118 NMSA 1978] is to define The second sentence of Subsection (b) bars an action 
the time within which an action to enforce an obligation, to enforce a demand note if no demand has been made 
duty, or right arising under Article 3 must be commenced. on the note and no paymend of an berdstion. prepa: has 
Section 3-118 [55-3-118 NMSA 1978] does not attempt to been made for a continuous period of 10 years. This cov- 
state all rules with respect to a statute of limitations. For ers the case of a note that does not bear apr OF ri 
example, the circumstances under which the running of a case in which interest due on the note ne not ‘been: paid. 
limitations period may be tolled is left to other law pursu- This kind of case is likely to-be.a family transaction in 
ant to Section 1-103 [55-1-103 NMSA. 1978]. which a failure to demand payment may indicate that 


2, The first six subsections apply to actions to enforce the holder did not intend to enforce the obligation but 
an obligation of any party to an instrument to pay the neglected to destroy the note. A limitation period that 
instrument. This changes present law in that indors- bars stale claims in this kind of case is appropriate if the 


ers who may become liable on an instrument after issue period is relatively long. 
are subject to a period of limitations running from the 3. Subsection (c) applies primarily to personal uncerti- 


same date as that of the maker or drawer. Subsections fied checks. Checks are payment instruments rather than 
(a) and (b) apply to notes: If the note is payable at a defi- credit instruments. The limitations period expires three 
nite time, a six-year limitations period starts at the due years after the date of dishonor or 10 years after the date 
date of the note, subject to prior acceleration. If the note of the check, whichever is earlier. Teller's checks, cashier's 


is payable on demand, there are two limitations periods. checks, certified checks, and traveler's checks are treated 
Although a note payable on demand could theoretically differently under subsection (d) because they are com- 
be called a day after it was issued, the normal expecta- monly treated as cash equivalents. . A great delay. in Ce 
tion of the parties is that the note will remain outstand- senting a cashier's check for payment in most cases will 
ing until there is some reason to‘call’it. If the law pro- occur because the check was mislaid during that period. 
vides that the limitations period does not start until The person to whom traveler's checks are issued may 
demand is made, the cause of action to enforce it may hold them indefinitely as a safe form of cash for use in 
never be barred. On the other hand, if the limitations an emergency. There is no compelling reason for barring 


eriod starts when demand for payment may be made, the claim of the owner of the cashier's check or traveler's 
4 e, at any time after the note Me ined, die payee a4 check. Under Subsection (d) the claim is never barred be- 


note on which interest or portions of principle are being cause the three-year limitations period does not start to 
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run until demand for payment is made, ‘The limitations 
period in Subsection (d) in effect applies only to cases in 
which there is a dispute about the legitimacy of the claim 
of the person demanding payment. 

4, Subsection (e) covers certificates of deposit. The 
limitations period of six years doesn't start to run un- 
til the depositor demands payment. Most certificates of 
deposit are payable on demand even if they state a due 
date. The effect of a demand for payment: before matu- 
rity is usually that the bank will pay, but that a penalty 
will be assessed against the depositor in the form of a 
reduction in the amount of interest that is paid. Subsec- 
tion (e) also provides for cases in which the bank has 
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no obligation to pay until the due date. In that case: . 


the limitations period doesn't start to run until there 


is a demand for payment in effect and the due date has 
passed. 


5. Subsection (f) applies to accepted drafts other than 


certified checks. When a draft is accepted it is in effect 
turned into a note of the acceptor. In almost all cases the 


acceptor will agree to pay at a definite time. Subsection - 


(f) states that in that case the six-year limitations periods . 


starts to run on the due date, In the rare case in which 
the obligation of the acceptor is payable on demand, the 
six-year limitations period starts to run at the date of the 
acceptance. 

6. Subsection (g) covers warranty and conversion cases 
and other actions to enforce obligations or rights arising 
under Article 3. A three-year period is stated and Subsec- 
tion (g) follows general law in stating that the period runs 
from the time the cause of action accrues. Since the tradi- 
tional term "cause of action" may have been replaced in 
some states by "claim for relief’ or some equivalent term, 
the words "cause of action" have been bracketed to indi- 
cate that the words may be replaced by an appropriate 
substitute to conform to local practice. 

7. One of the most significant differences between this 
Article and the Convention on International Bills of Ex- 
change and International Promissory Notes is that the 
statute of limitation under the Convention generally is 
only four years, rather than the six years provided by this 
section. See Convention Article 84. 


55-8-119 


ANNOTATIONS 


Repeals. — Laws 1992, ch. 114, § 237 repealed former 
55-3-118 NMSA 1978, as enacted by Laws 1961, ch. 96, § 
3-118, relating to ambiguous terms and rules of construc- 
tion, effective July 1, 1992. Laws 1992, ch. 114, § 105, en- 
acted a new section, effective July 1, 1992. For provisions 
of former section, see the 1991 NMSA 1978 on NMOne 
Source.com. : 

Cross references. — For limitations of actions gener- 
ally, see 37-1-1 to 87-1-29 NMSA 1978. © 

For limitations of actions for contracts, see 37-1-23 
NMSA 1978, 

Conversion. — Conversion claim against credit union 
for payment on forged indorsement is governed by the 
limitation in Subsection (g), Gallagher v. Santa Fe Fed. 
Employees Fed. Credit Union, 2002-NMCA-088, 132 N.M. 
552, 52 P.3d 412, cert. denied, 182 N.M. 551, 52 P.3d 411. - 

Common law claims, — Subsection (g) displaces stat- 
utes of limitations outside the UCC that may otherwise 
apply to common law claims of negligence, breach of fidu- 
ciary duty, money had and received or in implied contract, 
Gallagher v. Santa Fe Fed. Employees Fed. Credit Union, 
2002-NMCA-088, 132 N.M. 552, 52:P.3d 412, cert. denied, 
132 N.M. 551, 52 P.3d 411. 

Law reviews. — For article, "Essential Attributes of 
Commercial Paper - Part I," see 1 N.M. L. Rev. 479 (1971). 

For comment, "Negotiable Instruments - A Cause of Ac- 
tion on a Cashier's Check Accrues from the Date of Issu- 
ance," see 4 N.M. L. Rev. 253 (1974). 

Am. Jur, 2d, A.L.R. and C.J.S. references, — 10 Am. 
Jur. 2d Banks §§ 466, 602; 11 Am. Jur. 2d Bills and Notes 
§ 286; 12 Am. Jur. 2d Bills and Notes §§ 1032, 1044, 1048, 
1050, 1055, 1056. 

Rate of interest after maturity of obligation which fixes 
rate of interest expressly until maturity, 16 A.L.R.2d 902. 

Time for which interest is recoverable on demand note 
or like demand instrument containing no provision as to 
interest, 45 A.L.R.2d 1202. 

10 C.J.S. Bills and Notes 8§ 86 et seq., 257. 


55-3-119. Notice of right to defend action. 


In an action for breach of an obligation for which a third person is answerable over pursuant 
to Chapter 55, Article 3 or 4 NMSA 1978, the defendant may give the third person notice of the 
litigation in a record, and the person notified may then give similar notice to any other person 
who is answerable over. If the notice states: (i) that the person notified may come in and defend; 
and (ii) that failure to do so will bind the person notified in an action later brought by the person 
giving the notice as to any determination of fact common to the two litigations, the person noti- 
fied is so bound unless after seasonable receipt of the notice the person notified.does come in and 


defend. 


History: 1978 Comp., § 55-3-119, enacted by Laws 
1992, ch. 114, § 106; 2009, ch. 284, § 5. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

This section is a restatement of former Section 3-803 
[repealed]. 


ANNOTATIONS 


Repeals. — Laws 1992, ch. 114, § 237 repealed former 
55-3-119 NMSA 1978, as enacted by Laws 1961, ch. 96, 
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§ 3-119, relating to other writings affecting instrument, 
effective July 1, 1992, Laws 1992, ch. 114, § 106 enacted 
a new section, effective July 1, 1992. For provisions of for- 
mer section, see the 1991 NMSA 1978 on NMOneSource 
.com, For present comparable provisions, see 55-3-117 
NMSA 1978, 

The 2009 amendment, effective January 1, 2010, 
added the reference to Chapter 55, Article 3 NMSA 1978 
and changed "may give the third person written notice of 
the litigation" to "may give the third person notice of the 
litigation in a record", 
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55-3-120 to 55-3-122. Repealed. 


Repeals. — Laws 1992, ch. 114, § 237A repealed 55- 
3-120 to 55-3-122 NMSA 1978, as enacted by Laws 1961, 
ch. 96, §§ 3-120, 3-121, and amended by Laws 1967, ch. 
186, § 8, relating to instruments "payable through" bank, 


NEGOTIABLE INSTRUMENTS 


55-3-201 


instruments payable at bank, and accrual of cause of ac- 
tion, effective July 1, 1992. For former provisions, see the 
1991 NMSA 1978 on NMOneSource.com. 


PART 2 
NEGOTIATION, TRANSFER AND INDORSEMENT 


55-3-201. Negotiation. 
(a) 


"Negotiation" means a transfer of possession, whether voluntary or involuntary, of an in- 


strument by a person other than the issuer to a person who thereby becomes its holder. 

(b) Except for negotiation by a remitter, if an instrument is payable to an identified person, 
negotiation requires transfer of possession of the instrument and its indorsement by the holder. If 
an instrument is payable to bearer, it may be negotiated by transfer of possession alone. 


History: 1978 Comp., § 55-3-201, enacted by Laws 
1992, ch. 114, § 107. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. . 

1. Subsections (a) and (b) are based in part on subsec- 
tion (1) of the former Section 3-202. A person can become 
holder of an instrument when the instrument is issued to 
that person, or the status of holder can arise as the result 
of an event that occurs after issuance. "Negotiation" is 
the term used in Article 3 to describe this post-issuance 
event. Normally, negotiation occurs as the result of a 
voluntary transfer of possession of an instrument by a 
holder to another person who becomes the holder as a re- 
sult of the transfer, Negotiation always requires a change 
in possession of the instrument because nobody can be a 
holder without possessing the instrument, either directly 
of through an agent. But in some cases the transfer of 
possession is involuntary and in some cases the person 
transferring possession is not a holder. In defining "nego- 
tiation" former Section 3-202(1) used the word "transfer," 
an undefined term, and "delivery," defined in Section 1- 
201(14) [55-1-201 NMSA 1978] to mean voluntary change 
of possession. Instead, subsections (a) and (b) used the 
term "transfer of possession" and, subsection (a) states 
that negotiation can occur by an involuntary transfer of 
possession. For example, if an instrument is payable to 
bearer and it is stolen by Thief or is found by Finder, Thief 
or Finder becomes the holder of the instrument when pos- 
session is obtained. In this case there is an involuntary 
transfer of possession that results in negotiation to Thief 
or Finder. . 

2. In most cases negotiation occurs by a transfer of 
possession by a holder or a remitter. Remitter transac- 
tions usually involve a cashier's or teller's check. For 
example, Buyer buys goods from the Seller and pays for 
them with a cashier's check of Bank that Buyer buys 
from Bank. The check is issued by Bank when it is deliv- 
ered to Buyer, regardless of whether the check is payable 
to Buyer or to Seller. Section 3-105(a) [55-3-105 NMSA 
1978]. If the check is payable to Buyer, negotiation to 
Seller is done by delivery of the check to Seller after it is 
indorsed by Buyer. It is more common, however, that the 
check when issued will be payable to Seller. In that case 
Buyer is referred to as the "remitter." Section 8-103(a) 
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(11) [55-3-108 NMSA 1978]. The remitter, although not 
a party to the check, is the owner of the check until own- 
ership is transferred to Seller by delivery. This trans- 
fer is a negotiation because Seller becomes the holder of 
the check when Seller obtains possession. In some cases 
Seller may have acted fraudulently in obtaining posses- 
sion of the check. In those cases Buyer may be entitled 
to rescind the transfer to Seller because of the fraud and 
assert a claim of ownership to the check under Section 3- 
3806 [55-3-806 NMSA 1978] against Seller or a subse- 
quent transferee of the check. Section 3-202(b) [55-3-202 
NMSA 1978] provides for rescission of negotiation, and 
that provision applies to rescission by a remitter as well 
as by holder. 

3. Other sections.of Article 3 may modify the the rule 
stated in the first sentence of the subsection (b). See for 
example, Sections 3-404, 3-405, and 3-406 [55-3-404, 55-3- 
405, 55-3-406 NMSA 1978, respectively]. 


ANNOTATIONS 


Repeals. — Laws 1992, ch. 114, § 237 repealed former 
55-3-201 NMSA 1978, as enacted by Laws 1961, ch. 96, § 
3-201, relating to transfer and right to indorsement, effec- 
tive July 1, 1992. Laws 1992, ch. 114, § 107, enacted a new 
section, effective July 1, 1992. For provisions of former sec- 
tion, see the 1991 NMSA 1978 on NMOneSource.com. For 
present comparable provisions, see 55-3-203 NMSA 1978. - 

A negotiable instrument may be assigned, or 
transferred without a writing. Goode v. Harris, 
1966-NMSC-249, 77 N.M. 178, 420 P.2d 767. 

Law reviews. — For note, "New Mexico's Uniform 
Commercial Code: Presentment Warranties and the Myth 
of the 'Shelter Provision'," see 4 Nat. Resources J. 398 
(1964). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 11 Am. 
Jur. 2d Bills and Notes §§ 314 to 317, 320, 323, 325, 328, 
851, 353, 360, 367; 12 Am. Jur, 2d Bills and Notes § 1026, 

Production of paper purporting to be endorsed in blank 
by payee or by a special endorsee, as prima facie evidence 
of plaintiff's title, 11 A.L.R. 952, 85 A.L.R. 304. 

Endorsement of bill or note in form of guaranty of pay- 
ment, 21 A.L.R. 1875, 33 A.L.R. 97, 46 A.L.R. 1516. 

Endorsement without words of negotiability, of note 
payable to maker, as affecting its validity and effect, 42 
A.L.R. 1067, 50 A.L.R. 426. 

Effect of assignment endorsed on back of commercial 
paper, 44 A.L.R. 1353. 
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Construction and application of provision in respect 
to endorsements which purport to transfer part only of 
amount. payable, 63 A.L.R, 499. 

Authority of agent to endorse:and transfer commercial 
paper, 37 A.L.R.2d 453, 


UNIFORM COMMERCIAL CODE 


55-3-203 


Endorsement of negotiable instrument by writing not 
on instrument itself, 19 A.L.R.3d 1297. 
10 C.J.S. Bills and Notes §§ 127, 148. 


55-3-202. Negotiation subject to rescission. 


(a) Negotiation is effective even if obtained (i) from an infant, a corporation exceeding its pow- 
ers, or a person without capacity, (ii) by fraud, duress, or mistake, or (iii) in breach of duty or as 


part of an illegal transaction. 


(b) To the extent permitted by other law, negotiation may be rescinded or may: be-subject to 
other remedies, but those remedies may not be asserted against a subsequent holder in due course 
or a person paying the instrument in good faith and without knowledge of facts that are a basis for 


rescission or other remedy. 


History: 1978 Comp.,, § 55-3-202, enacted by Laws 
1992, ch. 114, § 108. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved, 

1. This section is based on former Sietion 3-207. Sub- 
section (2) of former Section 3-207 prohibited rescission of 
a negotiation against holders in due course. Subsection 
(b) of Section 3-202 [55-3-202 NMSA 1978} extends this 
protection to payor banks, 

2. Subsection (a) applies even though the lack of ca- 
pacity or the illegality, is of a character which goes to the 
essence of the transaction and makes it entirely void. It is 
inherent in the character of negotiable instruments that 
any person in possession of an instrument which by its 
terms is payable to that person or to bearer is a holder 
and may be dealt with by anyone as a holder. The prin- 
ciple finds its most extreme application in the well settled 
rule that a holder in due course may take the instrument 
even from a thief and be protected against the claim of the 
rightful owner. The policy of Subsection (a) is that any 
person to whom an instrument is negotiated is a holder 
until the instrument has been recovered from that per- 
son's possession.. The remedy of a person with a claim to 
an instrument is to recover the instrument by replevin 
or otherwise; to impound it or to enjoin its enforcement, 
collection, or negotiation; to recover its proceeds from 
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the holder; or to intervene in any action brought by the 
holder against the obligor, As provided in Section 3-305(c) 


‘(55-8-805 NMSA 1978], the claim of the claimant is not 


a defense to the obligor unless the claimant defends the 
action. 

3. There can be no rescission or other remedy aginst 
a holder in due course or a person who pays in good faith 
and without notice, even though the prior negotiation 
may have been fraudulent or illegal in its essence and en- 
tirely void. As against any other party the claimant may 
have any remedy permitted by law. This section is not in- 
tended to specify what that remedy may be, or to prevent 
any court from imposing conditions or limitation such as 
prompt action or return of the consideration received, All 
such questions are left to the law of the particular juris- 
diction. Section 3-202 [55-3-202 NMSA 1978] gives no 
right that would not otherwise exist. The section is in- 
tended to mean that any remedies afforded by other law 
are cut off only by a holder in due course. 


ANNOTATIONS 


Repeals. — Laws 1992, ch, 114, § 237 repealed former 
55-3-202 NMSA 1978, as enacted by Laws 1961, ch. 96, 
§. 3-202, relating to negotiation, effective July 1, 1992. 
Laws 1992, ch. 114, § 108, enacted a new section, effective 
July 1, 1992. For provisions of former section, see the 1991 
NMSA 1978 on NMOneSource.com. For present compa- 
rable provisions, see 55-3-201 NMSA 1978. 


55-3-203. Transfer of instrument; rights acquired by transfer. 


(a) An instrument is transferred when it is delivered by a person other than its issuer for the 
purpose of giving to the person receiving delivery the right to enforce the instrument. 

(b) Transfer of an instrument, whether or not the transfer is a negotiation, vests in the trans- 
feree any right of the transferor to enforce the instrument, including any right as a holder in due 
course, but the transferee cannot acquire rights of a holder in due course by a transfer, directly or 
indirectly; from a holder in due course if the transferee engaged in fraud or illegality affecting the 
instrument. | | | 

(c) Unless otherwise agreed, if an instrument is transferred for value and the transferee does 
not become a holder because of lack of indorsement by the transferor, the transferee has a spe- 
cifically enforceable right to the unqualified indorsement of the transferor, but negotiation of the 
instrument does not occur until the indorgement is made. . 

(d) Ifa transferor purports to transfer less than the entire instrument, negotiation of the in- 
strument does not occur. The transferee obtains no rights under this article and has only the 
rights of a partial assignee. | 
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History: 1978 Comp., § 55-3-203, enacted by Law 
1992, ch. 114, § 109. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC, All 
rights reserved. 

1. Section 3-203 [55-3-203 NMSA 1978] is based on 
former Section 3-201 which stated that a transferee re- 
ceived such rights as the transferor had. The former sec- 
tion was confusing because some rights of the transferor 
are not vested in the transferee unless the transfer is a 
negotiation. For example, a transferee that did not become 
the holder could not negotiate the instrument, a right that 
the transferor had. Former Section 3-201 did not define 
"transfer." Subsection (a) defines transfer by limiting it to 
cases in which possession of the instrument is delivered 
for the purpose of giving to the person receiving delivery 
the right to enforce the instrument. 

Although transfer of an instrument might mean in a 
particular case that title to the instrument passes to the 
transferee, that result does not follow in all cases. The 
right to enforce an instrument and ownership of the instru- 
ment are two different concepts, A thief who steals a check 
payable to bearer becomes the holder of the check and a 
person entitled to enforce it, but does not become the owner 
of the check. If the thief transfers the check to a purchaser 
the transferee obtains the right to enforce the check. If the 
purchaser is not a holder in due course, the owner's claim 
to the check may be asserted against the purchaser. Own- 
ership rights in instruments may be determined by the 
principles of the law of property, independent of Article 3, 
which do not depend upon whether the instrument was 
transferred under Section 3-203 [55-3-203 NMSA 1978]. 
Moreover, a person who has a ownership right in an instru- 
ment might not be a person entitled to enforce the instru- 
ment. For example, suppose X is the owner and holder of 
an instrument payable to X. X sells the instrument to Y 
but is unable to deliver immediate possession to Y. Instead, 
X signs a document conveying all of X's right, title, and in- 
terest in the instrument to Y. Although the document may 
be effective to give Y a claim to ownership of the instru- 
ment, Y is not a person entitled to enforce the instrument 
until Y obtains possession of the instrument. No transfer 
of the instrument occurs under Section 3-203(a) [55-3-203 
NMSA 1978] until it is delivered to Y. 

An instrument is a reified right to payment. The right 
is represented by the instrument itself. The right to pay- 
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ment is transferred by delivery of possession of the instru- | 


ment "by a person other than its issuer for the purpose of 
giving to the person receiving delivery the right to enforce 
the instrument." The quoted phrase excludes issue of an 
instrument, defined in Section 3-105 [55-3-105 NMSA 
1978], and cases in which a delivery of possession is for 
some purpose other than the transfer of the right to en- 
force. For example, if a check is:presented for payment: 
by delivering the check to the drawee, no transfer of the 
check to the drawee occurs because there is no intent to 
give the drawee the right to enforce the check. 

2. Subsection (b) states that transfer vests in the 
transferee any right of the transferor to enforce. the in- 
strument “including any right as a holder in due course." 
If the transferee is not a holder because the transferor did 
not indorse; the transferee is nevertheless a person en- 
titled to enforce the instrument under Section 3-301 [55- 
3-301 NMSA 1978] if the transferor was a holder at the 
time of transfer. Although the transferee is not a holder, 
under subsection (b) the transferee obtained the rights of 
the transferor as holder. Because the transferee's rights 
are derivative of the transferor's rights, those rights must 
be proved. Because the transferee is not a holder, there 
is no presumption under Section 3-308 [55-3-308 NMSA 
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1978} that the transferee, by producing the instrument, is 
entitled to payment. The instrument, by its terms, is not 
payable to the transferee and the transferee must account 
for possession of the unindorsed instrument by proving 
the transaction through which the transferee acquired it. 
Proof of a transfer to the transferee by a holder is proof 
that the transferee has aquired the rights of a holder. At 
that point the transferee is entitled to the presumption 
under Section 3-308 [55-3-308 NMSA 1978]. 

Under subsection (b) a holder in due course that trans- 
fers an instrument transfers those rights as a holder in 
due course to the purchaser. The policy is to assure the 
holder in due course a free market for the instrument. 
There is one exception to this rule stated in the conclud- 
ing clause of Subsection (b). A person who is party to 
fraud or illegality affecting the instrument is not permit- 
ted to wash the instrument clean by passing it into the 
hands of a holder in due course and then repurchasing it. 

8. Subsection (c) applies only to a transfer for value. 
It applies only if the instrument is payable to order or 
specially indorsed to ‘the transferor. The transferee » 
acquires, in the absence of a contrary agreement, the 
specifically enforceable right to the indorsement of the 
transferor. Unless otherwise agreed, it is a right to the 
general indorsement of the transferor with full liabil- 
ity as indorser, rather than to an indorsement without 
recourse, The question may arise if the transferee has 
paid in advance and the indorsement is omitted fraudu- 
lently or through oversight. A transferor who is willing 
to indorse only without recourse or unwilling to indorse 
at all should make those intentions clear before transfer. 
The agreement of the transferee to take less than an un- 
qualified indorsement need not be an express one, and 
the understanding may be implied from conduct, from 
past practice, or from the circumstances of the transac- 
tion. Subsection (c) provides that there is no negotiation 
of the instrument until the endorsement by the trans- 
feror is made. Until that time the transferee does not be- 
come a holder, and if earlier notice of a defense or claim 
is received, the transferee does not qualify as a holder in 
due course under Section 3-302 [55-3-302 NMSA 1978], 

4, The operation of Section 3-203 [55-3-203 NMSA 
1978] is illustrated by the following cases. In each case 
Payee, by fraud, induced Maker to issue a note to Payee. 
The fraud is a defense to the obligation of Maker to pay 
the note under Section 3-305(a)(2) [55-3-305 NMSA 1978]. 

Case #1, Payee negotiated the note to X who took as 
a holder in due course. After the instrument became 
overdue X negotiated the note to Y who had notice of the 
fraud. Y succeeds to X's rights.as a holder in due course 
and takes free of Maker's defense of fraud. 

Case #2. Payee negotiated the note to X who took as a 
holder in due course, Payee then repurchased the note 
from X. Payee does not succeed to X's rights as a holder 
in due course and is subject to Maker's defense of fraud. 

Case #3. Payee negotiated the note to X who took as a 
holder in due course. X sold the note to Purchaser who 
received possession. The note, however, was indorsed to X 
and X failed to indorse it. Purchaser is a person entitled to 
enforce the instrument under Section 3-301 and succeeds 
to the rights of X as holder in due course. Purchaser is 
not a holder, however, and under Section 3-308 Purchaser 
will have to prove the transaction with X under which the 
rights of X as holder in due course were acquired. 

Case #4, Payee sold the note to Purchaser who took for 
value, in good faith and without notice of the defense of 
the Maker. Purchaser received possession of the note but 
payee neglected to indorse it. Purchaser became a person 
entitled to enforce the instrument but did not become the 
holder because of the missing indorsement. If Purchaser 
received notice of the defense of Maker before obtaining the 
indorsement of Payee, Purchaser cannot become a holder in 
due course because at the time notice was received the note 
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had not been negotiated to Purchaser. If indorsement by subject to the defense that the note was’ an unregis- 
Payee was made after Purchaser received notice, Purchaser tered security. Ballengee v. N.M. Fed. Sav. &.Loan Ass'n; 
had notice of the defense when it became the holder, 1990-NMSC-008, 109 N.M., 423, 786 P.2d 37. 

5. Subsection (d) restates former Section 3-202(3). Defense on ‘transfer without endorsement. — 
The cause of action on an instrument cannot be split, Any Where a promissory note is payable to a given person 
indorsement which purports to convey to any party less or order, and is transferred to another by such person, 
than the entire amount of the instrument is not effective without endorsement, such note is subject to any defense 
for negotiation. This is true of either 'Pay A.one-half,” or which existed against the note in the hands of the origi- 
"Pay A two-thirds and B one-third." Neither A nor B. be- nal payee. Hill v, Hart, 1917-NMSC-054, 23 N.M, 226, 167 
comes a holder, On the other hand, an indorsement read- P. 710 (decided under former law). 
ing merely "Pay A and B" is effective, since it transfers Rights of accommodation maker on note. “Where 
the entire cause of action to A.and:B as tenants in com- a note and mortgage are assigned to an accommodation 
mon. An indorsement purporting to convey less than the maker who then paid up the note, the accommodation 
entire instrument does, however, operate as a partial as- maker succeeds to the payee's rights and may sue the 
signment of the cause of action. Subsection (d) makes no maker on the note, and the note was not discharged when 
attempt to state the legal effect of such assignment, which paid by the accommodation maker, Simson v, Bilderbeck, 
is left to other law. A partial asignee of an instrument has Inc., 1966-NMSC-170, 76 N.M., 667, 417 P.2d 803. 
rights only to the extent the applicable law gives rights, Notes deemed security without formal assign- 
either at law or in equity, to a partial assignee, ment. — Evidence justified finding that notes, secured by 

6. The rules for transferring instruments set out in senior mortgage and in possession of bank which advanced 
»this section are similar to the rules.in Article 13 of the money with which to pay the notes, were held by it as secu- 
*Gonveation on International Bills,of Exchange and Inter- rity against junior mortgage, though not formally assigned 
national Promissory Notes. to the bank. Citizens' Bank v, Brown, 1934-NMSC-037, 38 

N.M. 310, 32 P.2d 755 (decided under former law). 
ANNOTATIONS Law reviews. — For note, "New Mexico's Uniform 
: Commercial Code: Presentment Warranties and the Myth 

Repeals. — Laws 1992, ch, 114, § 237 repealed for- of the 'Shelter Provision’ "see 4 Nat. Resources J. 398 
mer 55-3-203 NMSA 1978, as enacted by Laws, 1961, (1964). 
ch. 96, § 3-203, relating to wrong or misspelled name, Am. Jur. 2d, A.L.R. and C.J.S. references. — 6 Am. 
effective July 1, 1992. Laws 1992, ch. 114, § 109, en- Jur, 2d Reg eaments § 102; 11 Am. Jur, 2d Bills and Notes 
acted a new section, effective July 1, 1992. For provi- §§ 337, 371, 373, 375, 376, 405, 421, 422, 649; 12 Am. Jur, 
sions of former; section, see the 1991 NMSA 1978 on 9d Bills and Notes 8§ 1023, 1197. 

NMOneSource.com. Necessity of endorsement by all payees before maturity 

Under this section, negotiation takes place only to make a transferee a bona fide holder, 25 A.L.R. 163. 
upon indorsement. Ballengee v. N.M. Fed. Sav. & Loan Gift of note to maker by delivery or surrender of instru- 
Ass'n, 1990-NMSC-008, 109 N.M. 423, 786 P.2d 37. ment, 63 A.L.R.2d 264, 


Assignee of a note transferred by assignment and not 10 C.J.S. Bills and Notes §§ 159, 189. 
by indorsement was not a holder. in due course and was 


55-3-204. Indorsement. 


(a) "Indorsement" means a signature, other than that of a signer as maker, drawer, or acceptor, 
that alone or accompanied by other words is made on an instrument for the purpose of (i) negotiat- 
ing the instrument, (ii) restricting payment of the instrument, or (iii) incurring indorser's liability 
on the instrument, but regardless of the intent of the signer, a signature and, its accompanying 
words is an indorsement unless the accompanying words, terms of the instrument, place of the 
signature, or other circumstances unambiguously indicate that the signature was made for a pur- 
pose other than indorsement. For the purpose of determining whether a signature is made on an 
instrument, a paper affixed to the instrument is a part of the instrument. 

(b) "Indorser" means a person who makes an indorsement. 

(c) For the purpose of determining whether the transferee of an instrument is a holder, an 
indorsement that transfers a security interest in the instrument is effective as an unqualified 
indorsement of the instrument. | 

(d) If an instrument is payable to a holder under a name that is not the name of the holder, 
indorsement may be made by the holder in the name stated in the instrument or in the holder's 
name or both, but signature in both names may be required by a person paying or taking the in- 
strument for value or collection. 


History: 1978 Comp., § 55-3-204, enacted by Laws 1. Subsection (a) is a definition of "indorsement," a term 


1992, ch. 114, § 110. which was not defined in former Article 3. Indorsement is 

: defined in terms of the purpose of the signature. Ifa blank 

OFFICIAL COMMENTS or special indorsement is made to give rights as a holder 

to a transferee the indorsement is made for the purpose of 

UCC Official Comments © by ALI & the NCCUSL. Re- negotiating the instrument. Subsection (a)(i). If the holder 

produced with permission of the PEB for the UCC. All of a check has an account in the drawee bank and wants to 

rights reserved, be sure that payment of the check will be made by credit 
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to the holder's account, the holder can indorse the check by 
signing the holder's name with the accompanying words 
"for deposit only" before presenting the check for payment 
to the drawee bank. In that case the purpose of the quoted 
words is to restrict payment of the instrument. Subsec- 
tion (a)(ii). If X wants to guarantee payment of a note 
signed by Y as maker, X can do so by signing X's name to 
the back of the note as an indorsement. This indorsement 
is known as an anomalous indorsement (Section 3-205(d)) 
[55-3-205 NMSA 1978] and is made for the purpose of in- 
curring indorser's liability on the note, Subsection (a)(iii), 
In some cases an indorsement may serve more than one 
purpose. For example, if the holder of a check deposits it 
to the holder's account in a depositary bank for collection 
and indorses the check by signing holder's name with the 
accompanying words "for deposit only" the purpose of the 
indorsement is both to negotiate the check to the deposi- 
tary bank and to restrict payment of the check. 

The but clause of the first sentence of subsection (a) elab- 
orates on former Section 3-402. In’some cases it may not 
be clear whether a signature was meant to be that of the 


indorser, a party to the instrument in some other capacity. 


such as drawer, maker or acceptor, or a person who was not 
signing as a party. The general rule is that a signature is 
an indorsement if the instrument does not indicate an un- 
ambiguous intent of the signer not to sign as as an indorser. 
Intent may be determined by words accompanying the sig- 
nature, the place of the signature, or other circumstances, 
For example, suppose a depositary bank gives cash for a 
check properly indorsed by the payee. The bank requires 
the payee's employee to sign the back of the check as evi- 
dence that the employee received the cash. If the signature 
consists only of the initials of the employee it is not reason- 
able to assume that it was meant to be an indorsement. 
If there was a full signature but accompanying words in- 
dicated that it was meant as a receipt for the cash given 
for the check, it is not an indorsement. If the signature is 
not qualified in any way and appears in the place normally 
used for indorsements, it may be an’ indorsement even 
though the signer intended the signature to be a receipt. 
To take another example, suppose the drawee of a draft 
signs the draft on the back in the spacé usually used for 
indorsements. No words accompany the signature, Since 
the drawee has no reason to sign a draft unless the intent 
is to accept the draft; the signature is effective as an ac- 
ceptance. Custom and usage may be used to determine in- 
tent. For example, by long-established custom and usage, a 
signature in the lower right hand corner of an instrument 
indicates an intent to sign as the maker of the note or the 
drawer of a draft, Any similar clear indication of an intent 
to sign in some other capacity or for some other purpose 
may establish that a signature is not an indorsement. For 
example, if the owner of a traveler's check countersigns the 
check in the process of negotiating it, the countersignature 
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is not an indorsement. The countersignature is a condi- 
tion to the issuer's obligation to pay and its purpose is to 
provide a means of verifying the identity of the person ne- 
gotiating the travel's check by allowing comparison of the 


- specimen signature and the countersignature. The coun- 


_tersignature is not necessary for negotiation and the signer 


does not incur indorser's liability. See Comment 2 to Sec- 
tion 3-106 [55-3-106 NMSA 1978]. 

The last sentence of subsection (a) is based on subsection 
(2) of former Section 3-202 [see now 55-3-201 NMSA 1978]. 
An indorsement on an allonge is valid even though there 
is sufficient space on the instrument for an indorsement. 

2. Assume that Payee indorses a note to Creditor as 
security for a debt. Under Subsection (b) of Section 3-203 
[55-38-2038 NMSA 1978] Creditor takes Payee's rights to 
enforce or transfer the instrument subject to the limita- 
tions imposed by Article 9. Subsection (c) of Section 3-204 
[55-3-204 NMSA 1978] makes clear that the Payee's in- 
dorsement to Creditor, even though it mentions creation 
of a security interest, is an unqualified indorsement that 
gives to Creditor the right to enforce the note as its holder. 

8. Subsection (d) is a restatement of former Section 3- 
208. Section 3-110 (a) [55-3-110 NMSA 1978] states that 
an instrument is payable to the person intended by the 
person signing as or in the name or behalf of the issuer 
even if that person is identified by a name that is not the. 
true name of the person. In some cases the name used in 
the instrument is a misspelling of the correct name and in 
some cases the two names may be entirely different. The 
payee may indorse in the name used in the instrument, 
in the payee's correct name, or in both. In each case the 
indorsement is effective. But because an indorsement in 
a name different from that used in the instrument may 
raise a question about its validity and an indorsement in 
a name that is not the correct name of the payee may raise 
a problem of identifying the indorser, the accepted com- 
mercial practice is to indorse in both names. Subsection 
(d) allows a person paying or taking the instrument for 
value or collection to require indorsement in both names. 


. ANNOTATIONS 


Repeals. — Laws 1992, ch. 114, § 237 repealed former 
55-3-204 NMSA 1978, as enacted by Laws 1961, ch, 96, § 
3-204, relating to special indorsement or blank indorse- 
ment, effective July 1, 1992. Laws 1992, ch. 114, § 110, en- 
acted a new section, effective July 1, 1992. For provisions 
of former section, see the 1991 NMSA 1978 on NMOne- 
Source.com. For present comparable provisions, see 55-3- 
205 NMSA 1978. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Draw- 
er's right of recovery against depositary. bank, which .ac- 
cepts check with missing indorsement or in violation of 
restrictive covenant, 104 A.L.R.5th 459, 


55-3- 205. Special indorsement; blank indorsement; anomalous’ 


indorsement. 


(a) Ifan indorsement is made by the holder of an instrument, whether payable to an identified 
person or payable to bearer, and the indorsement identifies a person to whom it makes the instru- 
ment payable, it is a "special indorsement”. When specially indorsed, an instrument becomes pay- 
able to the identified person and may be negotiated only by the indorsement ofthat person, The 
principles stated in Section 55-3-110 NMSA 1978 apply to special indorsements. 

(b) If an indorsement is made by the holder of an instrument and it is not a special indorse- 


ment, it is a "blank indorsement". 


When indorsed in blank, an instrument becomes payable to 


bearer and may be negotiated by transfer of possession alone until specially indorsed?' 
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(c) The holder may convert a blank indorsement that consists only of a signature into a special 
indorsement by writing, above the signature of the indorser, words identifying the person to whom 
the instrument is made,payable, 

(d) "Anomalous indorsement" means an indorsement made by: a‘person who is not the ioliier of 
the instrument. An anomalous indorsement does not affect the manner in which the instrument 
may be negotiated. 


History: 1978 Comp., § 55-3-205, enacted by Laws Subsection (c) is based on subsection (3) of former Sec- 


1992, ch. 114, § 111. tion 3-204. A "restrictive indorsement" described in Sec- 
tion 3-206 [55-3-206 NMSA 1978] can be either a blank 

OFFICIAL COMMENTS indorsement or a special indorsement. "Pay to T, in trust 

UCC Official Gommenis. © by ALI & the NCCUSL, Re- for B" is a restrictive indorsement. It is also a special in- 
produced with permission of the PEB for the UCC, All dorsement because it identifies T as the person to whom 


the instrument is payable. "For deposit only" followed 
by the signature of the payee of a check is a restrictive 


mer Section 3-204. It states the test of a special indorse- indorsement. It is also a blank indorsement because it 
ment to be whether the indorsement identifies a person to does not identify the person to whom the instrument is 
whom the instrument is payable. Section 3-110 [55-3-110 payable. 

NMSA 1978] states rules for identifying the payee of an 3. The only effect of an "anomalous indorsement," 
instrument. Section 3-205(a) [55-3-205 NMSA 1978] in- defined in subsection (d), is to make the signer liable on 
corporates the principles stated in Section 3-110 [55-3-110 the instrument as an indorser. Such an indorsement is 
NMSA 1978] in identifying an indorsee. The language of normally made by an accommodation party. Section 3-419 
Section 3-110 [55-3-110 NMSA 1978] refers to language [55-3-419 NMSA 1978], 

‘used by the issuer of the instrument. When that section 4, Articles 14 and 16 of the Convention on Interna- 
is used with respect to an indorsement, Section 3-110 [55- tional Bills of Exchange and International Promissory 


rights reserved. 
1. Subsection (a) is based,on subsection (1) of the for- 


3-110 NMSA 1978] must be read as referring to the lan- Notes includes similar rules for blank and special indorse- 
guage used by the indorser. ments. 

2. Subsection (b) is based on subsection (2) of former ANN 
Section 3-204. An indorsement made by the holder is ei- nee hagas 
ther a special or blank indorsement.. If the indorsement Repeals. — Laws 1992, ch. 114, § 237 repealed former 
is made by a holder and is not a special indorsement, it 55-38-205 NMSA 1978, as enacted by.Laws 1961, ch. 96, 
is a blank indorsement. For example, the holder of an § 3-205, relating to restrictive indorsements, effective 
instrument, intending to make a special indorsement, July 1, 1992. Laws 1992, ch. 114, § 111, enacted a new 
writes the words "Pay to the order of" without completing section, effective July 1, 1992. For provisions of former 
the indorsement by writing the name of the indorsee. The section, see the 1991 NMSA 1978 on NMOneSource,com. 
holder's signature appears under the quoted words. The For present comparable provisions, see 55-3-206 NMSA 
indorsement is not a special indorsement because it does 1978. . 
not identify a person to whom it makes the instrument Indorsement required for negotiation. — Since the 
payable, Since it is not a special indorsement it is a blank note was specially indorsed to the Federal Reserve Bank 
indorsement and the instrument is payable to bearer. The and transferred to the FDIC and then to the plaintiff com- 
result is analogous to that of a check in which the name pany without, indorsement by the Federal Reserve Bank, 
of the payee is left blank by the drawer. In that case the it was not properly negotiated and the plaintiff was not a 
check is payable to bearer. See the last paragraphs of holder-in-due-course. Cadle Co, v. Wallach Concrete, Inc., 
Comment 2 to Section 3-115 [55-3-115 NMSA 1978]. 1995-NMSC-039, 120 N.M. 56, 897 P.2d 1104. 


A blank indorsement is usually the signature of the in- 
dorser on the back of the instrument without other words. 


55-3-206. Restrictive indorsement. 


(a) An indorsement limiting payment to a particular person or otherwise prohibiting further 
transfer or negotiation of the instrument is not effective to prevent further transfer or negotiation 
of the instrument. 

(b) An indorsement stating a condition to the right of the indorsee to receive payment noes 
not affect the right of the indorsee to enforce the instrument. A person paying the instrument or 
taking it for value or collection may disregard the condition, and the rights and. liabilities of that 
person are not affected by whether the condition has been fulfilled. 

(c) If an instrument bears an indorsement (i) described in Subsection (b) of Section 55-4-201 
NMSA 1978, or (ii) in blank or to a particular bank using the words "for deposit", "for collection", 
or other words indicating a purpose of having the instrument collected by a bank for the indorser 
or for a particular account, the following rules apply: 

(1). Aperson, other than a bank, who purchases the instrument when so indorsed converts 
the instrument unless the amount paid for the instrument is received by the indorser or applied 
consistently with the indorsement. 
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(2) A depositary bank that purchases the instrument or takes it for collection when so 
indorsed converts the instrument unless the amount paid by the bank with respect to the instru- 
ment is received by the indorser or applied consistently with the indorsement. 

(3) A payor bank that is also the depositary bank or that takes the instrument for immedi- 
ate payment over the counter from a person other than a collecting bank converts the instrument 
unless the proceeds of the instrument are received by the indorser or applied consistently with the 
indorsement. 

(4) Except as otherwise provided in Paragraph (3), a payor bank or intermediary bank 
may disregard the indorsement and is not liable if the proceeds of the instrument are not received 
by the indorser or applied consistently with the indorsement. 

(d) Except for an indorsement covered by Subsection (c), if an instrument bears an indorse- 
ment using words to the effect that payment is to be made to the indorsee as agent, trustee, or 
other fiduciary for the benefit of the indorser or another person, the following rules apply: 

(1) Unless there is notice of breach of fiduciary duty as provided in Section 55-3-307 NMSA 
1978, a person who purchases the instrument from the indorsee or takes the instrument from the 
indorsee for collection or payment may pay the proceeds of payment or the value given for the instru- 
ment to the indorsee without regard to whether the indorsee violates a fiduciary duty to the indorser. 

(2) A subsequent transferee of the instrument or person who pays the instrument is nei- 
ther given notice nor otherwise affected by the restriction in the indorsement unless the trans- 
feree or payor knows that the fiduciary dealt with the instrument or its proceeds in breach of 
fiduciary duty. 

(e) The presence on an instrument of an indorsement to which this section applies does not 
prevent a purchaser of the instrument from becoming a holder in due course of the instrument 
unless the purchaser is a converter under Subsection (c) or has notice or knowledge of breach of 
fiduciary duty as stated in Subsection (d). , 

(f) In an action to enforce the obligation of a party to pay the instrument, the obligor has a 
defense if payment would violate an indorsement to which this section applies and the payment is 
not permitted by this section. 


History: 1978 Comp., § 55-3-206, enacted by Laws indorsement ineffective with respect to parties other 
1992, ch. 114, § 112. than the indorser and indorsee. Since the indorsements 
referred to in subsections (a) and (b) are not effective as 
OFFICIAL COMMENTS restrictive indorsements, they are no longer described as 

UCC Official Comments © by ALI & the NCCUSL.. Re- restrictive indorsements. ebeoth: 
produced with. permission of the PEB for the UCC. All 3. The great majority of restrictive indorsements are 


those that fall within subsection (c) which continues pre- 
vious law. The depositary bank or the payor bank, if it 
takes the check for immediate payment over the counter, 
must act consistently with the indorsement, but an in- 
termediary bank or payor bank that that takes the check 
from a collecting bank is not affected by the indorsement. 
Any other person is also bound by the indorsement. For 
example, suppose a check is payable to X, who indorses in 
blank but writes above the signature the words "For de- 
posit only." The check is stolen and is cashed at a grocery 
store by the thief. The grocery store indorses the check 
and deposits it in Depositary Bank. The account of the 
grocery store is credited and the check is forwarded to 
Payor Bank which pays the check. Under Subsection (c), 
the grocery store and Depositary Bank are converters of 
the check because X did not receive the amount paid for 
the check. Payor Bank and intermediary bank in the col- 
lection process are not liable to X. This Article does not 
displace the law of waiver as it may apply to restrictive 
indorsements. The circumstances under which a restric- 
tive indorsement may be waived by the person who made 
it is not determined by this Article, 

4, Subsection (d) replaces Subsection (4) of former 
Section 3-206. ‘Suppose Payee indorses a check "Pay to 
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1. This section replaces former Sections 3-205 and 3- 
206 and clarifies the law of restrictive indorsements. _. 

2. Subsection (a) provides that an indorsement that 
purports to limit further transfer or negotiation is ineffec- 
tive to prevent further transfer or negotiation. If a payee 
indorses "Pay A only," A may negotiate the instrument to 
subsequent holders who may ignore the restriction on the 
indorsement, Subsection (b) provides that an indorsement 
that states a condition to the right of a holder to receive 
payment is ineffective to condition payment, Thus if a 
payee indorses "Pay-A if A ships goods complying with our 
contract," the right of A to enforce the instrument is not 
affected by the condition. In the case of a note, the obliga- 
tion of the maker to pay A is not affected by the indorse- 
ment. In the case of a check, the drawee can pay A with- 
out regard to the condition, and if the check is dishonored 
the drawer is liable to pay A, If the check was negotiated 
by the payee to A in return for a promise to perform a 
contract and the promise was not kept, the payee would 
have a defense or counterclaim against A if the check 
were dishonored and A sued the payee as indorser, but the 
payee would have that defense or counterclaim whether 
or not the condition to the right of A was expressed in the ; : . : , 
indorsement. Former Section 3-206 treated a conditional T in trust for B." T indorses in blank and delivers it to 
indorsement like indorsements for deposit or collection. (a) Holder for value; (b) Depositary Bank for collection; 
In revised Article 3, Section 3-206(b) [55-3-206 NMSA or (c) Payor Bank for payment, In each case these tak- 
1978] rejects that approach and makes the conditional ers can safely pay T so long as they have no notice under 
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Section 3-307 [55-3-307 NMSA 1978] of any breach of fi- 
duciary duty. that T may be committing. For example, un- 


UNIFORM COMMERCIAL CODE 


der subsection (a) of Section 3-307 [55-3-307 NMSA 1978] 


these takers have notice of a breach of trust if the check 
was taken in any transaction known by the taker to be for 
T's personal benefit. Subsequent transferees of the check 
from Holder or Depositary Bank are not affected by the 
restriction unless they have knowledge that T dealt with 
the check in breach of trust. 

5, Subsection (f) allows a restrictive indorsement to be 
used as a defense by a person obliged to pay the instru- 
ment if that person would be liable for paying in violation 
of the indorsement. 


ANNOTATIONS 


Repeals. — Laws 1992, ch. 114, § 237 repealed former 
55-3-206 NMSA 1978, as enacted by Laws 1961, ch, 96, § 
3-206, relating to effect of restrictive indorsement, effec- 
tive July 1, 1992. Laws 1992, ch. 114, § 112, enacted a new 
section, effective July 1, 1992. For provisions of former 
section, see the 1991 NMSA 1978 on NMOneSource.com, 

Codified restrictive indorsements exclude 
common-law exceptions. — The codification of the 
law of restrictive indorsements contained in the UCC 
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is sufficiently comprehensive and detailed to exclude 
common-law exceptions which are not mentioned. Ruth- 
erford v. Darwin, 1980-NMCA-087, 95 N.M. 340, 622 P.2d 
245, cert. quashed sub nom. First Nat'l Bank v. Ruther- 
ford, 95 N.M. 426, 622 P.2d 1046 (1981). 

New Mexico does not recognize any doctrine of 
waiver of restrictive indorsements. Rutherford v. 
Darwin, 1980-NMCA-087, 95 N.M. 340, 622 P.2d 245, cert. 
quashed sub nom. First Nat'l Bank v. Rutherford, 95°N.M. 
426, 622 P.2d 1046 (1981). 

Words "deposit to the account of" clearly consti- 
tute restrictive indorsement. Rutherford v. Darwin, 
1980-NMCA-087, 95 N.M. 340, 622 P.2d 245, cert. quashed 
sub nom. First Nat'l Bank v. Rutherford, 95 N.M. 426, 622 
P.2d 1046 (1981). 

Law reviews. — For annual survey of New Mexico law 
relating to commercial law, see 12 N.M.L. Rev. 173 (1982), 

_ Am, Jur, 2d, A.L.R. and C.J.S. references. — 11 Am. 
Jur, 2d Bills and Notes §§ 362, 368. 

Undertaking of one who endorses a note without re- 
course, 2,A.L:R. 216, 91 A.L.R. 399, 

Endorsement, "To order of any bank or RenTaee as a re- 
strictive endorsement, 10 A.L.R. 709. 

10 C.J.S. Bills and Notes §§ 154, 155. 


Reacquisition of an instrument occurs if it is transferred to a former holder, by negotiation or 
otherwise. A former holder who reacquires the instrument may cancel indorsements made after 
the reacquirer first became a holder of the instrument. If the cancellation causes the instrument 
to be payable to the reacquirer or to bearer, the reacquirer may negotiate the instrument. An 
indorser whose indorsement is canceled is discharged, and the discharge is effective against any 


subsequent holder. 


History: 1978 Comp., § 55-3-207, enacted by Laws 
1992, ch. 114, § 113. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

Section 3-207 [55-3-207 NMSA 1978] restates camer 
Section 3-208 [repealed]. Reacquisition refers-to cases in 
which a former holder reacquires the instrument either 
by negotiation from the present holder or by a transfer 
other than negotiation, If the reacquisition is by nego- 
tiation, the former holder reacquires the status of holder, 
Although Section 8-207 [55-3-207 NMSA 1978] allows the 
holder to cancel all indorsements made after the holder 
first. acquired holder status, cancellation is not necessary. 
Status of holder is not affected by whether or not cancel- 
lation is made. But if the reacquisition is not the result 
of negotiation the former holder can obtain holder status 
only by striking the former holder's indorsement and any 
subsequent indorsements. The latter case is an exception 
to|the general rule that if an instrument is payable to an 
identified person, the indorsement of that person is neces- 
sary to allow a subsequent transferee to obtain the status 
of holder, Reacquisition without indorsement by the per- 
son to whom the instrument is payable is illustrated by 
two examples; 

Case #1. X, a former holder, buys the instrument from 
Y, the present holder. Y delivers the instrument to X but 
fails.to indorse it. Negotiation does not occur because 
the transfer of possession did not result in X's becoming 
holder. Section 3-201(a) [55-3-201 NMSA 1978]. The in- 
strument by its terms is payable to Y, not toX, But X can 
obtain the status of holder by striking X's indorsement 
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and all subsequent indorsements. When. these indorse- 
ments are struck, the instrument by its terms is payable 
either to X or to bearer, depending on how X originally 
became holder. In either case X becomes holder. Section 1- 
201(20). 

Case #2. X, the holder of an instrument payable to X, 
negotiates it to Y by special indorsement. The negotiation 
is part of an underlying transaction between X and Y. The 
underlying transaction is rescinded by agreement of X 
and Y, and Y returns the instrument without Y's indorse- 
ment. The analysis is the same as that in Case #1. X can 
obtain holder status by cancelling X's indorsement to Y. 

In Case #1 and Case #2, X acquired ownership of the 
instrument after reacquisition, but X's title was clouded 
because the instrument by its terms was not payable to 
X. Normally, X can remedy the problem by obtaining Y's 
indorsement, but in some cases X may not be able to con- 
veniently obtain that indorsement. Section’ 3-207 [55-3- 
207 NMSA 1978] is a rule of convenience which relieves 
X-of the burden of obtaining an indorsement that serves 
no substantive purpose. The effect of cancellation of any 
indorsement under Section 3-207 [55-3-207 NMSA 1978] 
is to nullify it. Thus, the person whose indorsement is can- 
celled is relieved of indorser's liability. Since cancellation 
is notice of discharge, discharge is effective even with re- 
spect to the rights of a holder in due course, Sections 3- 
601 and 3-604 [55-3-601 — 55-3-604 NMSA +1978, re- 
spectively]. 


ANNOTATIONS 


Repeals. — Laws 1992, ch, 114, § 237 repealed former 
55-3-207 NMSA 1978, as enacted by Laws 1961, ch, 96, 
§ 3-207, relating to negotiation effective although it may 
be rescinded, effective July 1, 1992, Laws 1992, ch. 114, 
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§ 113, enacted a new section, effective July 1, 1992. For 
provisions of former section, see the 1991 NMSA 1978 on 
NMOneSource.com. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 11 Am. 
Jur. 2d Bills and Notes $8 319, 393, 529. 


55-3-208. Repealed. 


Repeals. — Laws 1992, ch. 114, § 237A repealed 55- 
3-208 NMSA 1978, as enacted by Laws 1961, ch. 96, § 3- 
208, relating to reacquisition, effective July 1, 1992. For 


NEGOTIABLE INSTRUMENTS 


55-3-301 


Effect of endorsement and delivery of note to comakers, 
51 A.L.R. 936. 
10 C.J.S. Bills and Notes §§ 158, 244 et seq. 


provisions of former section, see the 1991 NMSA 1978 on 
NMOneSource.com. 


PART 3 
ENFORCEMENT OF INSTRUMENTS 


55-3-301. Person entitled to enforce instrument. 


"Person entitled to,enforce" an instrument means (i) the holder of the instrument, (ii) a non- 
holder in possession of the instrument who has the rights of a holder, or (iii) a person not in posses- 
sion of the instrument who is entitled to enforce the instrument pursuant to Section 55-3-309 or 
55-3-418(d) NMSA 1978. A person may be a person entitled to enforce the instrument even though 
the person is not the owner of the instrument or is in wrongful possession of the instrument. 


History: 1978 Comp., § 55-3-301, enacted by Laws 
1992, ch. 114, § 114. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

This section replaces former Section 3-301 [55-3-301 
NMSA 1978] that stated 'the rights of a holder. The rights 
stated in former Section 3-301 to transfer, negotiate, 
enforce, or discharge an instrument are stated in other 
sections of Article 3. In revised Article 3, Section 3-301 
defines "person entitled to enforce" an instrument. The 
definition recognizes that enforcement is not limited to 
holders, The quoted phrase includes a person enforcing a 
lost or stolen instrument. Section 3-309 [55-3-309 NMSA 
1978]. It also includes a person in possession of an instru- 
ment who is not:a’ holder. A nonholder in possession of 
an instrument includes a person that acquired rights of 
a holder by subrogation or under Section 3-203(a) [55-3- 
203 NMSA 1978}. It also includes both a remitter that 
has received an instrument from the issuer but has not 
yet transferred or negotiated the instrument to another 
person and also any other person who under applicable 
law is a successor to the holder or otherwise acquires the 
holder's rights. 


ANNOTATIONS 


Repeals. — Laws 1992, ch. 114, § 237 repealed former 
55-3-301 NMSA 1978, as enacted by Laws 1961, ch. 96, §. 
3-301, relating to rights of a holder, effective July 1, 1992. 
Laws 1992, ch, 114, § 114, enacted a new section, effective 
July 1, 1992. For provisions of former section, see the 1991 
NMSA 1978 on NMOneSource.com. 

Possession of an instrument. — Physical possession of 
an unindorsed promissory note made payable to a third party 
or a note indorsed to a third party does not establish the per- 
son in possession of the note as its holder with the right of 
enforcement. Bank of New York v. Romero, 2014-NMSC-007, 
rev'g 2011-NMCA-110, 150 N.M. 769, 266 P.3d 638. 
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Holder of the instrument. — Where plaintiff sought 
to foreclose a mortgage that secured a promissory note in 
plaintiffs physical possession; the note was made payable 
to the order of the original lender; the original note admit- 
ted at trial was indorsed twice, first with a blank indorse- 
ment by.the original lender and second with a special 
indorsement made payable to a third. person; and none 
of the indorsements included plaintiff, plaintiff's posses- 
sion of the note did not establish plaintiff as a holder with 
the right of enforcement. Bank of New York v. Romero, 
2014-NMSC-007, rev'g 2011-NMCA-110, 150 N.M. 769, 
266 P.3d 638. 

Non-holder in possession of the instrument, — 
Where plaintiff sought to foreclose a mortgage that se- 
cured a promissory note in plaintiff's physical possession; 
the note was made payable to the order.of the original 
lender; the original note admitted at trial was endorsed 
twice, first with a blank indorsement by the original 
lender and second with a special indorsement made pay- 
able to a.third person; none of the indorsements included 
plaintiff; the original lender's nominee, which had author- 
ity to assign the mortgage, but not the note, assigned the 
mortgage to plaintiff three months after the foreclosure 
complaint was filed; testimony by employees of plaintiff's 
loan servicing agent that the servicing agent's business 
records indicated that plaintiff was the transferee of the 
note was inadmissible because the servicing agent did 
not begin servicing loans for plaintiff until seven months 
after the complaint was filed and the witnesses lacked 
personal knowledge that the note was transferred to 
plaintiff prior to the filing of the complaint; plaintiff did 
not offer the business records themselves to establish 
the transfer of the note to plaintiff; and plaintiff argued 
that because the original lender did not claim owner- 
ship of the note that the note was transferred to plain- 
tiff, plaintiff lacked standing to foreclose the mortgage 
because it-did not introduce any evidence demonstrating 
that it was a party with a right to enforce the note either 
by an indorsement or proper transfer. Bank of New York 
v. Romero, 2014-NMSC-007, rev'g 2011-NMCA-110, 150 
N.M. 769, 266 P.3d 638. 
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Standing is not jurisdictional in mortgage foreclo- 
sure cases, — Standing is not a jurisdictional prerequi- 
site in mortgage foreclosure cases in New Mexico. When a 
statute creates a cause of action and designates who may 
sue, the issue of standing becomes interwoven with that 
of subject matter jurisdiction. Standing then becomes a 
jurisdictional prerequisite to an action. Mortgage fore- 
closure actions, however, are not created by statute, and 
therefore the issue of standing in those cases cannot be 
jurisdictional. As a matter of sound judicial policy, the in- 
jury in fact prong of New Mexico's standing analysis, how- 
ever, requires that the party bringing suit show that he 
or she is injured or threatened with injury in a direct and 
concrete way. Deutsche Bank Nat'l Trust Co. v. Johnston, 
2016-NMSC-013, aff'g 2014-NMCA-090, 335 P.3d 217. 

Standing in mortgage foreclosure cases. — The 
Uniform Commercial Code (UCC) provides that there are 
three scenarios in which a person is entitled to enforce a 
negotiable instrument such as a promissory note! when 
that person is the holder of the instrument, when that 
person is a nonholder in possession of the instrument who 
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has the rights of a holder, and when that person does not... 


possess the instrument but is still entitled to enforce it 
subject to the lost-instrument provisions of the UCC. To 
show a direct and concrete injury, a plaintiff in a mortgage 
foreclosure action must establish that it falls into one of 
these statutory categories that would establish both its 
right to enforce the homeowner's promissory note and 
its basis for claiming that it suffered a direct injury from 
the homeowner's alleged default on the note. Although 
standing is not jurisdictional in mortgage foreclosure 
actions, standing must be established as of the time of 
filing suit. Deutsche Bank Nat'l Trust Co. v. Johnston, 
2016-NMSC-013, aff'g 2014-NMCA-090, 335 P.3d 217. 
Where plaintiff in mortgage foreclosure action filed a 
complaint seeking foreclosure on the home of respondent 
homeowner and attached to its complaint an unindorsed 
note, mortgage, and land recording, both naming a third 
party as the mortgagee, and although plaintiff later pro- 
vided documentation and testimony showing that a docu- 
ment assigning the mortgage was dated prior to the fil- 
ing of the complaint but recorded after the complaint was 
filed, and plaintiff possessed a version of the note indorsed 
in blank at the time of trial, plaintiff failed to establish 
that it had standing at the time it filed its complaint, be- 
cause plaintiff did not produce a note indorsed in blank 
when it filed suit, and the subsequent production of a 
blank note did not prove that plaintiff possessed the blank 
note when it filed suit. A party who only has the mortgage 
but no note has not suffered any injury given that bare 
possession of the mortgage does not endow its possessor 
with any enforceable right absent possession of the note. 
The district court's determination that plaintiff estab- 
lished standing to foreclose was not supported by substan- 
tial evidence, Deutsche Bank Nat'l Trust Co. v. Johnston, 
2016-NMSC-013, aff'g 2014-NMCA-090, 335 P.38d 217. 
Standing to foreclose. — In foreclosure actions, 
standing is a jurisdictional prerequisite. A party filing for 
foreclosure is required to demonstrate under New Mexi- 
co's Uniform Commercial Code (UCC) that it had ‘stand- 
ing to bring a foreclosure action at the time it filed suit. 
In order to establish its standing to foreclose, a plaintiff 
must demonstrate that it had the right to enforce a prom: 
issory note and the right to foreclose the mortgage at the 
time the complaint for foreclosure was filed. Because the 
right to enforce the mortgage arises from the right to en- 
force the note, the question of standing turns on whether 
the plaintiff has established timely ownership of the note. 
Under the UCC, a promissory note is a negotiable instru- 
ment which can be enforced by a third party who is a 
holder of the instrument. A third party in possession of 
the note can enforce a negotiable instrument as a holder 
if the note is either indorsed specifically to the third party 
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or indorsed in blank, not specifying a person or entity to 
which the note is indorsed. BAC Home Loans Servicing 
LP v. Smith, 2016-NMCA-025. 

Where plaintiff, a home loan servicing company claiming 
to be the holder of a promissory note and mortgage with the 
right of enforcement, filed a complaint seeking foreclosure 
against defendant, plaintiff's evidence, an unindorsed copy 
of the promissory note, along with an unrecorded assign- 
ment of defendant's mortgage, showing that the mortgage 
company assigned the mortgage. to plaintiff, was. insuffi- 
cient to establish plaintiff as the holder of the promissory 
note at the time the complaint for foreclosure was filed, 
because possession of an unindorsed note made payable to 
& third party does not establish the right of enforcement, 
and a plaintiff who has not established the right to enforce 
the note cannot foreclose the mortgage, even if the evidence 
shows that the mortgage was assigned to the plaintiff. 
BAC Home Loans Servicing LP v. Smith, 2016-NMCA-025. 

Standing on a prudential basis. — To demonstrate 
standing on a prudential basis, the foreclosing party 
must demonstrate that it had the right to enforce the 
note. and the right to foreclose the mortgage at the time 
the foreclosure suit was filed. PNC Mortgage v. Romero, 
2016-NMCA-064. 

Ina foreclosure action, where plaintiff mortgage com- 
pany attached to its mortgage foreclosure complaint an 
unindorsed promissory note made. payable to plaintiff's 
predecessor in interest, and, years after filing for foreclo- 
sure, produced an indorsed promissory note attached to its 
motion for summary judgment, plaintiff failed to establish 
standing to enforce the note because in order to enforce a 
note made payable to a third party, a successor must prove 
that it had both physical possession of the note as well as 
the right to enforce it through a proper indorsement or 
transfer via negotiation, and mere possession of an unin- 
dorsed note made payable to a third party does not estab- 
lish the right of enforcement, and the undated indorsement 
on the promissory note attached to the motion forsummary 
judgment was insufficient to show that plaintiff was the 
holder of the note at the time the foreclosure complaint was 
filed. PNC Mortgage v. Romero, 2016-NMCA-064. 

Holder of an instrument defined. — The holder of 
the instrument is the person in possession of a negotiable 
instrument that is payable either to bearer or to amidenti- 
fied person that.is the person in possession. A third party 
who is not the payee of the instrument must prove both 
physical possession and the right to enforcement through 
either a proper indorsement or a transfer by negotiation. 
Flagstar Bank v. Licha, 2015-NMCA-086: 

Standing to enforce an instrument in ‘a foreclo- 
sure action. — Standing is a jurisdictional prerequisite 
that may not be waived and may be raised at any stage of 
the proceedings, even sua sponte by the’appellate court. 
Plaintiffs who bring foreclosure actions must demonstrate 
that they had the right to enforce the note,and mortgage 
at the time that they filed the foreclosure suit. Flagstar 
Bank v. Licha,2015-NMCA-086. 

Ina foreclosure action, where plaintiff bank sought to 
enforce a promissory note and mortgage, the promissory 
note that bank attached to its complaint was specially 
indorsed by the lender, identifying bank as the person to 
whom the’ promissory note was payable, Plaintiff bank 
provided sufficient evidence that it was the holder of the 
note with the right to enforce it. Flagstar Bank v. Licha, 
2015-NMCA-086. 

A holder of a promissory note has the right to en- 
force the note. — In a foreclosure action, where plaintiff 
bank attached ‘to its mortgage foreclosure complaint a copy 
of the homeowner's mortgage and an unindorsed promis- 
sory note bearing a statement stamped on the top of the 
first page certifying that it was a true and correct copy of 
the original note, and where defendant homeowner claimed 
that summary judgment was improper because defendant 
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bank’ failed.to demonstrate that it was the holder of the 
promissory note before filing its complaint, and therefore 
lacked standing to enforce the note, the district court did not 
err in granting plaintiff's in rem motion for summary judg- 
ment, because affidavits and accompanying exhibits were 
sufficient to establish a prima facie showing that plaintiff 
was the holder in possession’ of the promissory note ‘at the 
time the complaint. was filed; and defendant failed to meet 
its burden of showing that a genuine issue of material fact 
existed on the issue of plaintiff's status as the holder of the 
note. Plaintiff, as holder of the promissory note had stand- 
ing to enforce the note and foreclose the mortgage. Los Ala- 
mos Nat'l Bank v. Velasquez, 2019-NMCA-040, cert. denied. 

Loan servicer with authority may enforce a prom- 
issory note. — In a foreclosure action, where evidence es- 
tablished that Fannie Mae was the owner of the mortgage 
loan and plaintiff bank was the loan servicer, and where 
plaintiff provided evidence that on the day it filed its com- 
plaint for foreclosure, it was in possession of the original 
promissory note, which had been indorsed in blank a few 
days after it was executed by defendant homeowner, plain- 
tiff, as the holder of the promissory note, was among the 
entities authorized by statute to enforce the note, notwith- 
standing the fact that it did not own the note. Los Alamos 
Nat'l Bank v. Velasquez, 2019-NMCA-040, cert. denied, 

A mortgage securing the repayment of a prom- 
issory note follows the note. — In‘a residential fore- 
closure action, where plaintiff bank filed a complaint to 
enforce defendant's, promissory note and foreclose his 


mortgage, and where defendant claimed that plaintiff had _ 
no right to foreclose his mortgage as a result of an unre- | 


corded assignment of mortgage from the original lender, 
wells fargo bank, to another entity before wells fargo bank 
later assigned the same mortgage to plaintiff, claiming 
that the unrecorded assignment created a genuine issue 
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of fact regarding plaintiffs ownership of the mortgage; the ~ 


district court did not err in granting plaintiff's motion for 
summary judgment because the unrecorded assignment 
was a legal nullity, and it is a long-standing principle that 
a mortgage securing the repayment of a promissory note 
follows the note, and thus only the rightful owner of the 
note has the right to enforce the mortgage. In the pres- 
ent case, plaintiff established that it was in ‘possession 
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Standing to bring a foreclosure action. — A prom- 
issory. note is a negotiable instrument which can be en- 
forced by the holder of the instrument, a holder who does 
not possess the instrument and has the rights of a-holder, 
or a person who does not possess the instrument, but is 
entitled to enforce it pursuant to certain provisions of the 
Uniform Commercial Code. A third party must prove both 
physical possession and the right to enforcement through 
either a proper indorsement or a transfer by negotia- 
tion! Phoenix Funding, LLC v. Aurora Loan Servs., LLC, 
2016-NMCA-010, cert. granted, 2016-NMCERT-001. 

Where defendant, claiming to be the holder of a‘prom- 
issory note and mortgage with the right of enforcement, 
filed a complaint seeking foreclosure on certain property, 
defendant's evidence of an assignment of mortgage and 
an unindorsed. promissory note, which was payable to a 
third party, was insufficient to establish defendant as the 
holder of the promissory note at the time the complaint for 
foreclosure was filed, because possession of an unindorsed 
note made payable to a third party does not establish the 
right of enforcement. Defendant did not present the nec- 
essary evidence to establish it had standing to enforce the 
promissory note at the time the foreclosure complaint was 
filed. Phoenix Funding, LLC v. Aurora Loan Servs,, LLC, 
2016-NMCA-010, cert. granted, 2016-NMCERT-001. 

Indorsement was effective to show that plaintiff 
was the holder of the note at the time the complaint 
was filed. — Where plaintiff bank filed its initial complaint 
of foreclosure against defendant, attaching to the complaint 
a copy of a promissory note executed by defendant which 
was unindorsed and contained a title company stamp, and 


where plaintiff filed a second complaint for foreclosure after 


the initial complaint was voluntarily dismissed, attaching to 
the complaint a copy of a promissory note which contained 
a blank indorsement signed by an executive vice-president 
of the original mortgage lender, the district court did not 
err in concluding that plaintiff had standing to enforce the 
note and mortgage lien, because plaintiff made a prima fa- 


cie showing of standing by demonstrating possession of the 
| promissory note indorsed in blank at the time the complaint 


of the promissory note at the time of filing by presenting | 


the original note indorsed in blank with its complaint, 
and under New Mexico law, when the promissory note in- 
dorsed in blank was transferred to plaintiff prior to filing, 
the mortgage followed the note into plaintiffs possession. 
HSBC Bank USA v. Wiles, 2020-NMCA-035, cert, denied, 
Standing is not jurisdictional in actions to enforce 
a promissory note and foreclosure on a mortgage. 
— Where defendant, claiming to be the holder of a promis- 
sory note and mortgage with the right of enforcement, filed 
a foreclosure complaint, plaintiff's claim that the district 
court lacked jurisdiction over defendant's foreclosure ac- 
tion because defendant lacked.standing was without, merit, 
because the lack of a defendant's standing in an action to 
enforce a promissory note does not divest a court of subject 
matter jurisdiction. Standing is a jurisdictional prerequi- 
site where an action is created by statute and the statute 
specifies that only a limited class of plaintiff who satisfy 
certain conditions may sue, but when a claim is not created 
by statute but rather born of common law, the lack of the 
traditional justiciability prerequisites does not impair a 
court's jurisdiction. Consequently when a district court en- 
ters a foreclosure judgment against a defendant, that judg- 
ment cannot be collaterally attacked in a subsequent action 
as void for.the reason that the plaintiff in the prior matter 
lacked standing: The district court had jurisdiction to adju- 
dicate defendant's complaint to enforce the promissory note 
and foreclose on the mortgage, independent of defendant's 
standing. Phoenix Funding, LLC v. Aurora Loan Services, 
LLC, 2017-NMSC-010, rev'g 2016-NMCA-010, 365 P.3d 8. 
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_was filed, and the fact that the original note was inspected 


by the district court, copied, and admitted into evidence was 
substantial evidence to support the district court's deter- 
mination that,the note was properly indorsed. Bank of N.Y. 
Mellon v, Luu, 2019-NMCA-053. 

Party's lack of standing deprives district court of 
subject matter jurisdiction. — Where defendant, claim- 
ing to be the holder of a promissory note and mortgage with 
the right of enforcement, filed a complaint seeking foreclo- 
sure on certain property, defendant's evidence of an assign- 
ment of mortgage and an unindorsed promissory note which 
was payable to a third party was insufficient to establish 
defendant as the holder of the promissory note at the time 
the complaint for foreclosure was filed, because possession 
of an-unindorsed note made payable to a third party does 
not establish the right of enforcement. Defendant did not 
present the necessary evidence to establish it had standing 
to enforce the promissory note at the time the foreclosure 
complaint was filed. Defendant's lack of standing deprived 
the district court of subject matter jurisdiction, and there- 
fore the district court's original foreclosure judgment was 
void. Phoenix Funding, LLC v. Aurora Loan Servs., LLC, 
2016-NMCA-010, cert. granted, 2016-NMCERT-001. 

An assignment of a mortgage must be supported 
by consideration between the parties. — An assign- 
ment of a mortgage must be supported by a good. and 
valuable consideration in order to be valid as between 
the parties. The lack of consideration is not available as 
a defense to one who was not a party to the assignment. 
Flagstar Bank v, Licha, 2015-NMCA-086, 

In a foreclosure action, where defendants were not par- 
ties to a transfer of a promissory note and mortgage from 
the lender to the plaintiff bank, lack of consideration in 
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the transfer was not available to defendants as a defense, In a foreclosure action, where defendant borrowers ex- 
because such a defense is available only to the parties to ecuted a promissory note that was secured by a mortgage 
the transfer. Flagstar Bank v. Licha, 2015-NMCA-086. ° covering the borrowers' property, and where the ‘promis- 

Lack of standing to challenge a mortgage assign- sory note had been assigned: to plaintiffs who initiated 
ment. — A defendant in a foreclosure action lacks stand- foreclosure proceedings. after borrowers defaulted on the 
ing to challenge alleged violations of a pooling and servic- promissory note, defendants lacked standing to request a 
ing agreement, an agreement to which he or she is neither judicial.determination of whether plaintiffs were the valid 
a party to nor a third-party beneficiary of, in order to es- holders of the loan documents, and therefore the proper 
tablish that the lending institution is not a valid holder party to foreclose, based on violations ofa pooling and 
of the loan documents and thus is not the proper party to servicing agreement, when borrowers were not ‘parties 
foreclose. Deutsche Bank Nat'l Trust Co. v. MacLaurin, or third-party beneficiaries of the pooling and servicing 


2015-NMCA-061., agreement. Deutsche Bank Nat'l Trust Co. v. mesa 
) 2015-NMCA-061, 


55-3-302. Holder i in due course. 


(a) Subject to Subsection (c) and Section 55-3-106(d) NMSA 1978, "holder in due course" means 
the holder of an instrument if: 

(1) the instrument when issued or negotiated to the holder does not bear such apparent 
evidence of forgery or alteration or is not otherwise so irregular or incomplete as to call into ques- 
tion its authenticity; and 

(2) the holder took the instrument (i) for value, (ii) in good faith, (iii) without notice that 
the instrument is overdue or has been dishonored or that there is an uncured default with respect 
to payment of another instrument issued as part of the same series, (iv) without notice that the in- 
strument contains an unauthorized signature or has been altered, (v) without notice of any claim 
to the instrument described in Section 55-3-306 NMSA 1978, and (vi) without notice that any 
party has a defense or claim in recoupment described in Section 55-3-305(a) NMSA 1978. 

(b) Notice of discharge of a party, other than discharge in an insolvency proceeding, is not no- 
tice of a defense under Subsection (a), but discharge is effective against a person who became a 
holder in due course with notice of the discharge. Public filing or recording of a document does not 
of itself constitute notice of a defense, claim in recoupment, or claim to the instrument. 

(c) Except to the extent a transferor or predecessor in interest has rights as a holder in due 
course, a person does not acquire rights of a holder in due course of an instrument taken (i) by 
legal process or by purchase in an execution, bankruptcy, or creditor's sale or similar proceeding, 
(ii) by purchase as part of a bulk transaction not in ordinary course of business of the transferor, or 
(iii) as the successor in interest to an estate or other organization. 

(d) If, under Section 55-3-303(a)(1) NMSA 1978, the promise of performance that is the consid- 
eration for an instrument has been partially performed, the holder may assert rights as a holder 
in due course of the instrument only to the fraction of the amount payable under the instrument 
equal to the value of the partial performance divided by the value of the promised performance. 

(e) If(i) the person entitled to enforce an instrument has only a security interest in the instru- 
ment and (ii) the person obliged to pay the instrument.has a defense, claim in recoupment, or 
claim to the instrument that may be asserted against the person who granted the security inter- 
est, the person entitled to enforce the instrument may assert rights as a holder in due course only 
to an amount payable under the instrument which, atthe time of enforcement of the instrument, 
does not exceed the amount of the unpaid obligation secured. 

(f) To be effective, notice must be received at a time and in a manner that gives a roasqnable 
opportunity to act on it. 

(g) This section is subject to any law limiting status as a holder in due course in particular 
classes of transactions. 


History: 1978 Comp., § 55-3-302, enacted by Laws 1. Subsection (a)(1) is a return to the N.IL. rule that the 
1992, ch. 114, § 115. taker of an irregular or incomplete instrument i is not a per- 
OFFICIAL COMMENTS son the law should protect against defenses of the obligor or 


claims of prior owners. This reflects a policy choice against 

UCC Official Comments © by ALI & the NCCUSL. Re- extending the holder in due course doctrine to an instru- 
produced with permission of the PEB for the UCC. All ment that is so incomplete or irregular "as to call into ques- 
rights reserved. tion its authenticity." The term "authenticity" is used to 


make it clear that the irregularity or incompleteness must 
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indicate that the instrument may not be what it purports to 
be. Persons who purchase or pay such instruments should 
do so at their own risk. Under Subsection (1) of former Sec- 
tion 3-304, irregularity or incompleteness gave a purchaser 
notice of a claim or defense. But it was not clear from that 
provision whether the claim:or defense had to be related 
to the irregularity or incomplete aspect of the instrument. 
This ambiguity is not present in subsection (a)(1). 

2. Subsection (a)(2) restates Subsection (1) of former Sec- 
tion 3-302. Section 3-305(a) [55-3-8305 NMSA 1978} makes 
a distinction between defenses to the obligation to pay an 
instrument and claims in recoupment by the maker or the 
drawer that may be asserted to reduce the amount payable 
on the instrument. Because of this distinction, which was 
not made in former Article 3, the reference in Subsection 
(a)(2)(vi) is to both a defense and a claim in recoupment, 
Notice of forgery or alteration is stated separately because 
forgery and alteration are not technically defenses under 
Subsection (a) of Section 3-305 [55-3-305 NMSA 1978], 

3. Discharge is also separately treated in the first sen- 
tence of Subsection (b). Except for discharge in an insol- 
vency proceeding, which is specifically stated to be a real 
defense in Section: 3-305(a)(1) [65-3-305 NMSA 1978], 
discharge is not expressed in Article 3 as a defense and is 
not included in Section 3-305(a)(2) [55-3-305 NMSA 1978]. 
Discharge is effective against anybody except a person hav- 
ing rights of a holder in due course who took the instru- 
ment. without notice of the discharge. Notice of discharge 
does not disqualify a person from becoming a holder in due 
course, For example, a check certified after it is negotiated 
by the payee may subsequently be negotiated to a holder. If 
the holder had notice that the certification occurred after 
negotiation by the payee, the holder necessarily had notice 
of the discharge of the payee as indorser, Section 3-415(d) 
[55-3-415 NMSA 1978]. Notice of that discharge does not 
prevent the holder from becoming a holder in due course, 
but the discharge is effective against the holder. Sec- 
tion 8-601(b) [55-3-601 NMSA 1978]. Notice of a defense 
under Section 3-305(a)(1) [55-3-305 NMSA 1978] of a 
maker, drawer or acceptor based on a bankruptcy discharge 
is different. There is no reason to give holder in due course 
status to a person with notice of that defense. The second 
sentence of Subsection (b) is from former Section 3-304(5), 

4. Professor Britton in his treatise Bills and Notes 309 
(1961) stated: "A substantial number of decisions before 
the [N.I.L.] indicates that at common law there was noth- 
ing in the position of payee as such which made it impos- 
sible for him to be a holder in due course." The courts were 
divided, however, about whether the payee of an instru- 
ment could be the holder in due course under N.L.L.. Some 
courts read N.I.L. § 52(4) to mean that a person could be 
a holder in due course only if the instrument was "negoti- 
ated" to that person. N.I.L.'§ 30 stated that "an instrument 
is negotiated when it is transferred from one person to an- 
other in such manner as to constitute the transferee the 
holder thereof." Normally, an instrument is "issued" to the 
payee; it is,not transferred to the payee. N.I.L. § 191 de- 
fined "issue" as the "first delivery of the instrument * * * to 
a person who takes it as a holder." Thus, some courts con- 
cluded that the payee never could be a holder in due course. 
Other courts concluded that there was no evidence that the 
N.I.L. was intended to change the common law rule that 
the payee could be a holder in due course. Professor Brit- 
ton states on p. 318: "The typical situations which raise the 
[issue] are those where the defense of a maker is interposed 
because of fraud by a [maker who is] principal debtor * * 
* against a surety co-maker, or where the defense of fraud 
by a purchasing remitter is interposed by the drawer of the 
instrument against the good faith purchasing payee." 

Former Section 3-302(2) stated: "A payee may be a holder 
in due course." This provision was intended to resolve the 
split of authority under the N.I.L.. It made clear that there 
was no intent to change the common law rule that allowed 
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a payee to become a holder in due course. See Comment 2 
to former Section 3-302.,:But there was no need to put Sub- 
section (2) in former Section 3-302 because the split in au- 
thority under N.I.L. was caused by the particular wording 
of N.I.L. § 52(4). The troublesome language in that section 
was not repeated in former Article 3 nor is it repeated in 
revised Article 3. Former Section 3-302(2) has been omitted 
in revised Article 3 because it is surplusage and may be mis- 
leading. The payee of an instrument can be a holder in due 
course, but use of the holder-in-due-course doctrine by the 
payee of an instrument is not the normal situation. 

The primary importance of the concept of holder in due 
course is with respect to assertion of defenses or claims in 
recoupment (Section 3-305) [55-3-305 NMSA 1978] and of 
claims to the instrument (Section 3-306) [55-38-8306 NMSA 
1978], The holder-in-due-course doctrine assumes the fol- 
lowing cases as typical. Obligor issues a note or check to 
Obligee. Obligor is the maker of the note or drawer of the 
check. Obligee is the payee. Obligor has some defense to 
Obligor's obligation to pay the instrument. For example, 
Obligor issued the instrument for goods that Obligee prom- 
ised to deliver. Obligee never delivered the goods. The 
failure of Obligee to deliver the goods is a defense. Sec- 
tion 3-308(b) [55-3-803 NMSA 1978]. Although Obligor has 
a defense against Obligee, if the instrument is negotiated 
to Holder and the requirements of subsection (a) are met, 
Holder may enforce the instrument against Obligor free of 
the defense. Section 3-305(b) [55-3-305 NMSA 1978]. In 
the typical case the holder in due course’is not the payee of 
the instrument. Rather, the holder in due in due course is 
an immediate or remote transferee of the payee. If Obligor 
in our example is the only obligor on the check or note, the 
holder-in-due-course doctrine is irrelevant in determining 
rights between Obligor and Obligee with respect to the in- 
strument. 

But in a‘small percentage of cases it is appropriate to al- 
low the payee of an instrument to assert rights as a holder 
in due course. The cases are like those referred to in the 
quotation from Professor Britton referred to above, or other 
cases in which conduct of some third party is the basis of 
the defense of the issuer of the instrument. The following 
are examples: 

Case #1. Buyer pays for goods bought from Seller by 
giving to Seller a cashier's check bought from Bank. Bank 
has a defense to its obligation to pay the check because 
Buyer bought the check from Bank with a check known 
to be drawn on an account with insufficient funds to cover 
the check. If Bank issued the check to Buyer as payee 
and Buyer endorsed it over to Seller, it is clear that Seller 
can be a holder in due course taking free of the defense if 
Seller had no notice of the defense. Seller is a transferee 
of the check. There is no good reason why Seller's position 
should be any different if Bank drew the check to the order 
of Seller as payee. In that case, when Buyer took delivery 
of the check from Bank, Buyer became the owner of the 
check even though Buyer was not the holder. Buyer was a 
remitter, Section 3-108(a)(11) [55-38-1083 NMSA 1978]. At 
that. point nobody was the holder. When Buyer delivered 
the check to Seller, ownership of the check was transferred 
to Seller who also became the holder. This is a negotiation. 
Section 3-201 [55-3-201 NMSA 1978]. The rights of seller 
should not be affected by the fact that’ in one case the ne- 
gotiation to Seller was by a holder and in the other case 
the negotiation was by a remitter. Moreover, it should be 
irrelevant whether Bank delivered the check to Buyer and 
Buyer delivered it to Seller or whether Bank delivered it 
directly to Seller. In either case Seller can be holder in due 
course that takes free of Bank's defense. 

Case #2. X fraudulently induces Y to join X in a spuri- 
ous venture to purchase a business. The purchase is to be 
financed by a bank loan for part of the price. Bank lends 
money to X and Y by deposit in a joint account of X and 
Y who sign a note payable to Bank for the amount of the 
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loan. X then withdraws the money from the joint account 
and absconds, Bank acted in good faith and without no- 
tice of the fraud of X against Y. Bank is payee of the note 
executed by'Y, but its right to enforce the note against Y 
should not be affected by the fact that Y was induced to 
execute the note by the fraud of X. Bank can be a holder 
in due course that takes free of the defense of Y.. Case 
#2 is similar to Case #1. In each case the payee of the 
instrument has given value to the the person commit- 
ting the fraud in exchange for the obligation of the person 
against whom the fraud was committed. In each case the 
payee was not party to the fraud and had no notice of it. 

Suppose’ in Case #2 that the note does not meet the 
requirements of Section 3-104(a) [55-3-104.NMSA 1978] 
and thus is not a negotiable instrument covered by Article 
3. In that case, Bank cannot be a holder in due course 
but the result should be the same. Bank's rights are de- 
termined by general principles of contract law. Restate- 
ment Second, Contracts § 164(2) governs the case. If Y is 
induced to enter into a contract with Bank by fraudulent 
misrepresentation by X, the contract is voidable by Y un- 
less Bank "in good faith and without reason to know of the 
misrepresentation either gives value or relies materially 
on the transaction." Comment e to § 164(2) states: 

"This is the same principle that protects an innocent 
person who purchases goods or commercial paper in good 
faith, without’ notice and for value from one. who obtained 
them from the original owner by misrepresentation. See 
Uniform Commercial Code § 2-408(1), 3-305 [55-2-403, 
55-3-305 NMSA 1978, respectively]. In the cases that fall 
within [§ 164(2)], however, the innocent person deals di- 
rectly with the recipient of the misrepresentation, which 
is made by one not a party to the contract." 

The same result follows in Case #2 if Y had been induced 
to sign the note as an accommodation party (Section 3- 
419) [55-3-419 NMSA 1978]. If Y signs as co-maker of a 
note for the benefit of X, Y is a surety with respect of the 
obligation of X to pay the note but is liable as maker of the 
note to pay Bank. Section 3-419(b) [55-3-419 NMSA 1978]. 
If Bank is a holder in due course, the fraud of X cannot 
be asserted against Bank under Section 3-305(b) [55-3-305 
NMSA 1978]. But the result is the same without resort 
to holder-in-due-course doctrine. If the note is not a nego- 
tiable instrument governed by Article 3, general rules of 
suretyship apply. Restatement, Security § 119 states that 
the surety:(Y) cannot assert a defense against the creditor 
(Bank) based on the fraud of the principal (X) if the credi- 
tor "without knowledge of the fraud * * * extended credit 
to the principal on the security of the surety's promise * * 
*"" The underlying principle of § 119 is the same'as that of 
§ 164(2) of Restatement Second, Contracts. 

Case #3. Corporation draws a check payable to Bank, 
The check is given to an officer of Corporation who is.in- 
structed to deliver it to Bank in payment of a debt owed 
by Corporation to Bank. Instead, the officer, intending to 
defraud Corporation, delivers the check to Bank in pay- 
ment of officer's personal debt, or the check is delivered to 
Bank for deposit to the officer's personal account. If Bank 
obtains payment of the check, Bank has received funds of 
Corporation which have been used for the personal benefit 
of the officer, Corporation in this case will assert a claim 
to the proceeds of the check against Bank. If Bank was 
a holder in due course of the check it took the check free 
of the Corporation's claim, Section 3-306 [55-3-306 NMSA 
1978], The issue in this case is whether Bank had notice 
of the claim when it took the check. If Bank knew that the 
officer was a fiduciary. with respect to the check, the issue 
is governed by Section 3-307 [55-3-307,.NMSA 1978], 

Case #4. Employer, who owed money to X, signed a 
blank check and delivered it to Secretary with instruc- 
tions to complete the check by typing in X's name and, the 
amount owed to X.. Secretary fraudulently completed the 
check by typing in the name of Y, a creditor to whom the 
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Secretary owed money. Secretary then delivered the check 
to Y in payment of Secretary's debt. Y obtained payment 
of the check. This case is similar to Case #3. Since Secre- 
tary was authorized to complete the check, Employer is 
bound by Secretary's act in making the check payable to 
Y. The drawee bank properly paid the check. Y received 
funds of the employer which were used for the personal 
benefit of Secretary. Employer asserts a claim to these 
funds ‘against Y. If Y is a holder in due course; Y takes free 
of the claim. Whether Y is a holder in due course depends 
upon whether Y had notice of Employer's claim. 

5. Subsection (c) is based on former Section 3-302(3). 
Like former Section 3-302(8),: Subsection (c) is intended 
to state existing case law. It covers a few situations in 
which the purchaser takes an instrument under unusual 
circumstances, The purchaser is treated as a successor 
in interest to the prior holder and can acquire no better 
rights. But ifthe prior holder was a holder in due course, 
the purchaser obtains rights of a holder in due course. 

Subsection (c) applies to a purchaser in an execution 
sale or sale in bankruptcy. It applies equally to an at- 
taching creditor or any other person who acquires the 
instrument by legal process or to a representative, such 
as an executor, administrator, receiver, or assignee for the 
benefit of creditors, who takes the instrument as part of 
an estate. Subsection (c) applies to bulk purchases lying 
outside of the ordinary course of business of the seller. 
For example, it applies to the purchase by one bank of a 
substantial part of the paper held by another bank which 
is threatened with insolvency and seeking to liquidate its 
assets. Subsection (c) would also apply when a new part- 
nership takes over for value all of the assets of an old one 
after a new member has entered the firm, or to a reorga- 
nized or consolidated corporation taking over the assets of 
a predecessor. 

In the absence of controlling state law to the contrary, 
Subsection (c) applies to a sale by a state bank commis- 
sioner of the assets of an insolvent bank. However, sub- 
section (c) may be preempted by federal law if the Federal 
Deposit Insurance Corporation takes over an insolvent 
bank. Under the governing federal law, the FDIC and 
similar financial institution insurers are given holder in 
due course status and that status is also acquired by their 
assignees under the shelter doctrine. 

6. Subsection (d) and (e) clarify two matters not spe- 
cifically addressed by former Article 3: 

Case #5. Payee negotiates a $1,000 note to Holder who 
agrees to pay $900 for it. After paying $500, Holder learns 
that Payee defrauded Maker in the transaction giving rise 
to the note. Under Subsection (d) Holder may assert rights 
as a holder in due course to the extent of $555.55 ($500 
+ $900 = .555 x $1,000 = $555.55). This formula rewards 
holder with a ratable portion of the bargained for profit. 

Case #6. Payee negotiates a note of Maker for $1,000 to 
Holder as security for payment of Payee's debt to Holder 
of $600. Maker has a defense which is good against Payee 
but of which Holder has no notice. Subsection (e) applies. 
Holder may assert rights as a holder in due course only to 
the extent of $600,. Payee does not get the benefit of the 
holder-in-due-course status of Holder, With respect to $400 
of the note, Maker may assert any rights that Maker has 
against Payee. A different result follows if the payee ofa 
note negotiated it to a person who took it.as a holder in due 
course and that person pledged the note as security fora 
debt. Because the defense cannot be asserted against the 
pledgor, the pledgee can assert rights as a holder in due 
course for the full amount of the note for the benefit of both 
the pledgor and pledgee. 

7. There is a large body of state statutory and case 
law restricting the use of the holder in due course doc- 
trine in consumer transactions as well as some business 
transactions that raise similar issues. Subsection (g) sub- 
ordinates Article 3.to that. law and any other similar law 
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that may evolve in the future. Section 3-106(d) [55-3-106 
NMSA 1978] also relates to statutory or administrative 
law intended to restrict use of the holder-in-due-course 
doctrine. See Comment 3 to Section 3-106 [55-3-106 
NMSA 1978]. 

8. The status of holder in due course resembles the 
status of protected holder under Article 29 of the Conven- 
tion on International Bills of Exchange and International 
Promissory Notes. The requirements for being a protected 
holder under Article 29 generally track those of Section 3- 
302 [55-3-302 NMSA 1978]. 


ANNOTATIONS 


Repeals. — Laws 1992, ch. 114, § 237 repealed former 
55-3-302 NMSA 1978, as enacted by Laws 1961, ch. 96, 
§ 3-302, relating to holder in due course, effective July 1, 
1992, Laws 1992, ch, 114, § 115, enacted a new section, 
effective July 1, 1992. For provisions of former section, see 
the 1991 NMSA 1978 on NMOneSource.com. 


I. GENERAL CONSIDERATION. 
II. HOLDER FOR VALUE. 
IIT. HOLDER WITHOUT NOTICE. 


I, GENERAL CONSIDERATION. 


Holder's burden when maker shows fraud. — 
Where the maker shows fraud in the inception of the in- 
strument, the burden on the holder to show that he is a 
holder in due course may be removed by showing that he 
acquired title in accordance with this section. Gebby v. Car- 
rillo, 1918-NMSC-135, 25 N.M. 120, 177 P. 894 (decided un- 
der former law). 

_Clear evidence needed for verdict. — To justify di- 
recting a verdict in favor of the holder, or in setting aside 
a verdict against holder, the bona fides of the holder must 
be established without substantial evidence to impeach it, 
and by evidence so clear as to leave no room for difference 
of opinion concerning it among fair-minded men. Gebby 
v. Carrillo, 1918-NMSC-135, 25 N.M. 120, 177 P. 894 (de- 
cided under former law). 

Bank issuing cashier's check. — In issuing a ca- 
shier's check, a bank acts as both drawer and drawee, 
since a cashier's check constitutes a draft drawn by the 
bank upon itself, and upon the subsequent presentment 
of the check, the bank is not a holder in due course. Casa- 
rez v. Garcia, 1983-NMCA-013, 99 N.M. 508, 660.P.2d 598, 
cert. denied, 99 N.M. 578, 661 P.2d 478. 

Bank. receiving check. — Where bank, which re- 
ceived check for unlawful sale of debtor's property, had ac- 
tual notice of senior lienholder's interest in the property, 
above and beyond the filing required by 55-1-201 NMSA 
1978, such notice would defeat holder in due course sta- 
tus under this section. Case Credit Corp. v. Portales Nat'l 
Bank, 1998-NMSC-085, 126 N.M. 89, 966 P.2d 1172, 


II], HOLDER FOR VALUE. 


Additional credit deemed sufficient value. — Where 
credit was requested by appellant on behalf of the corpora- 
tion, and appellee extended it on the condition that appel- 
lant and corporation as accommodation maker and maker, 
respectively, execute a note in favor of appellee for the en- 
tire amount of the open account plus the amount of addi- 
tional credit requested, appellee was deemed to be a holder 
for value as the additional credit was extended to the cor- 
poration in reliance on appellant's promise to execute the 
note. Hutchison v. Boney, 1963-NMSC-040, 72 N.M, 194, 
382 P.2d 525. 

Executory contract. — Where the consideration for 
a note is an executory contract, knowledge of the transac- 
tion by a purchaser of the note, who acquires it by transfer 
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before its maturity, will not prevent recovery thereon 
upon subsequent failure of consideration, by a breach of 
the executory contract. Azar v, Slack, 1924-NMSC-025, 29 
N.M. 528, 224 P. 398 (decided under former law). 


IT]. HOLDER WITHOUT NOTICE. 


Generally, — Where the president of a bank alone dis- 
counted notes for it, and as such discounted a note which 
he had made as treasurer of a corporation, and his author- 
ity to make it is denied, the bank was not a holder for 
value without notice. Oak Grove & Sierra Verde Cattle Co, 
v. Foster, 1895-NMSC-0038, 7 N.M. 650, 41 P. 522 (decided 
under former law). 

Insufficient number of signers. — Where note was in 
conventional form except that it provided that this note is not 
binding on any of the signers until signed by not less than 10 
men, but was unconditionally delivered to payee when only 
seven men had signed it, it was invalid and payee was not 
holder in due course, even though three more men signed 
it after such delivery. Wood v. Eminger, 1940-NMSC-077, 44 
N.M. 636, 107 P.2d 557 (decided under former law). 

No evidence of reliance on condition. — The buyer 
of air conditioner under conditional sales contract was 
not "estopped" from denying liability for unpaid portion 
of purchase price evidenced by installment note, and from 
claiming damages for breach of warranty, because prior 
to acquisition of the note by a holder in due course who 
simultaneously acquired rights under the sale contract, 
the buyer had written in a letter that conditioner was 
satisfactory, where no evidence was introduced to show 
that the holder-purchaser relied upon the buyer's letter 
in making the purchase. State Nat'l Bank v. Cantrell, 
1943-NMSC-028, 47 N.M. 389, 143 P.2d 592, 152 A.L.R. 
1216 (decided under former law). 

Law reviews. — For note, "New Mexico's Uniform Com- 
mercial Code: Presentment Warranties and the Myth of 
the 'Shelter Provision'," see 4 Nat. Resources J, 398 (1964), 

For comment, "Assignments - Maker's Defenses Cut 
Off - Uniform Commercial Code § 9-206," see 5 Nat. Re- 
sources J. 408 (1965). 

For note, "Self-Help Repossession Under the Uniform 
Commercial Code: The Constitutionality of Article 9, Sec- 
tion 503," see 4 N.M. L. Rev. 75 (1973). 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 11 Am, 
Jur. 2d Bills and Notes §§ 387, 339, 376, 397, 403, 414, 
418, 419, 424, 426, 486, 495, 498; 12 Am. Jur. 2d Bills and 
Notes § 1326, 

Crediting the proceeds of negotiable paper to holder's 
deposit account as constituting bank a holder in due 
course, 6 A.L.R. 252, 59 A.L.R.2d 1173. 

Effect of fraud in the inception of a bill or note to throw 
upon a subsequent holder the burden of proving that he 
is a holder in due course, 18 A.L.R. 18, 34 A.L.R. 300, 57 
A.L.R. 1088. 

One taking bill or note as a gift or in consideration of 
love and affection as a holder for value or in due course 
protected against defenses between prior parties, 48 
A.L.R. 237. 

Endorsee of bill or note based on executed consider- 
ation, who knows of circumstances which might result in 
rescission as between original parties, as holder in due 
course, 59 A.L.R. 1026. 

Notice which has been forgotten as affecting status as 
holder in due course, 89 A.L.R.2d 1330. 

Payee as holder in due course, 2 A.L.R.3d 1151. 

What constitutes taking instrument in good faith, 
and without notice of infirmities or defenses, to support 
holder-in-due-course status, under U.C.C, § 3-302, 36 
A.L.R.4th 212. 

10 C.J.S. Bills and Notes § 169. 
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55-3-303. Value and consideration. 


(a) Aninstrument is issued or transferred for value if: 

(1) the instrument is issued or transferred for a promise of performance, to the extent the 
promise has been performed; 

(2) the transferee acquires a security interest or other lien in 1 the instrument other than a 
lien obtained by judicial proceeding; . 

(3) the instrument is issued or transferred as payment of, or as security for, an uiebdecdibiat 
claim against any person, whether or not the claim is due; 

(4) the instrument is issued or transferred in exchange for a negotiable instrument; or 

(5) the instrument is issued or transferred in exchange for the incurring of an irrevocable - 
obligation to a third party by the person taking the instrument. 

(b) "Consideration" means any consideration sufficient to support a simple contract. The 
drawer or maker of an instrument has a defense if the instrument is issued without consideration. 
If an instrument is issued for a promise of performance, the issuer has a defense to the extent 
performance of the promise is due and the promise has not been performed. If an instrument is 
issued for value as stated in Subsection (a), the instrument is also issued for consideration. 


History: 1978 Comp., § 55-3-303, enacted by Laws of the contract. On April 1 Buyer delivered to Seller a check 
1992, ch. 114, § 116. in the amount due under the contract. The check was drawn 
by X to Buyer as payee and was indorsed to Seller. When the 
OFFICIAL COMMENTS check was presented for payment to the drawee on April 2, 
it was dishonored because X had stopped payment. At that 
UCC Official Comments © by ALI & the NCCUSL. Re- time Seller had not taken any action to perform the contract 
produced with permission of the PEB for the UCC. All with buyer. If X has a defense on the check, the defense can 
rights reserved, be asserted against Seller who is not a holder in due course 
1. Subsection (a) is a restatement of former Section 3- because Seller did not give value for the check. Subsec- 
303 and subsection (b) replaces former Section 3-408. tion (a)(1). The policy basis for subsection (a)(1) is that the 
The distinction between value and consideration in Ar- holder who gives an executory promise of performance will 
ticle 3 is a very fine one, Whether an instrument is taken not suffer an out-of-pocket loss to the extent the executory 
for value is relevant to the issue of whether a holder is promise is unperformed at the time the holder learns of the 
a holder in due course. If an instrument is not issued for dishonor of the instrument. When Seller took delivery of the 
consideration the issuer has a defense to the obligation check on April 1, Buyer's obligation to pay 50% of the price 
to pay the instrument. Consideration is defined in sub- on that date was suspended, but when the check was dis- 
section (b) as "any consideration sufficient to'support a honored on April 2 the obligation revived. Section 3-310(b) 
simple contract." The definition of value in Section 1- [55-3-310 NMSA 1978]. If payment for goods is due'at or 
201(44) [55-1-201 NMSA 1978], which doesn't apply to before delivery and the Buyer fails to make the payment, the 
Article 3, includes "any consideration sufficient to sup- Seller is excused from performing the promise to deliver the 
port a simple contract." Thus, outside Article 3, anything goods. Section 2-703. Thus, Seller is protected from an out- 
that is consideration is also value. A different rule ap- of-pocket loss even if the check is not enforceable. Holder-in- 
plies in Article 3. Subsection (b) of Section 3-303 [55-3- due-coursé status is not necessary to protect Seller. 
303 NMSA 1978] states that if an instrument is issued 3. Subsection (a)(2) equates value with the obtaining 
for value it is also issued for consideration. | of a security interest or a nonjudicial lien in the instru- 
Case #1. X owes Y $1,000. The debt is not represented ment. The term "security interest" covers Article 9 cases 
by a note. Later X issues a note to Y for the debt. Un- in which an instrument is taken as collateral as well as 
der Subsection (a)(3) X's note is issued for value. Under bank collection cases in which a bank acquires a secu- 
Subsection (b) the note is also issued for consideration rity interest under Section 4-210. The acquisition of a 
whether or not, under contract law, Y is deemed to have common-law or statutory banker's lien is also value under 
given consideration for the note, _ Subsection (a)(2). An attaching creditor or other person 
Case #2, X issues a check to Y in consideration of Y's who acquires a lien by judicial proceedings does not give 
promise to perform services in the future. Although the value for the purposes of Subsection (a)(2). 
executory promise is consideration for issuance of the 4, Subsection (a)(3) follows former Section 3-303(b) in 
check it is value only to the extent the promise is per- providing that the holder takes for value if the instrument 
formed. Subsection (a)(1). j : : is taken in payment of or as security for an antecedent 
Case #3. X issues a note to Y in consideration of Y's claim, even though there is no extension of time or other 
promise to perform services, If at the due date of the note concession, and whether or not the claim is due. Subsec- 
Y's performance is not yet due, Y may enforce the note tion (a)(3) applies to any claim against any person; there 
because it was issued for consideration. But if at the due is no requirement that the claim arise out of contract. In 
date of the note, Y's performance is due and has not been particular the provision is intended to apply to an instru- 
performed, X has a defense. Subsection (b). ! ment given in payment of or as security for the debt of a 
2, Subsection (a), which defines value, has primary im- third person, even though no concession is made in return. 
portance in cases in which the issue is whether the holder of 5. Subsection (a)(4) and (5) restate former Sec- 
an instrument is a holder in due course and particularly to tion 3-303(c). They state generally recognized exceptions to 
cases in which the issuer of the instrument has a defense to the rule that an executory promise is not value. A negotia- 
the instrument. Suppose Buyer and Seller signed a contract ble instrument is value because it,carries the possibility of 
on April 1 for the sale of goods to be delivered on May 1, Pay- negotiation to a holder in due course, after which the party 
ment of 50% of the price of the goods was due upon signing who gives it is obliged to pay. The same reasoning applies 
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to any irrevocable commitment to a third person, such as a that appellant and corporation:as accommodation maker 
letter of credit issued when an instrument is taken. and maker, respectively, execute a note in favor of appellee 

6. The term "promise" in paragraph (a)(1) is used in for the entire amount of the open account plus the amount 
the phrase "promise of performance" and for that reason of additional credit requested, appellee was deemed to be 
does not have the specialized meaning given that term in a holder for value as the additional credit was extended to 
Section 3-103(a)(12) [55-3-103 NMSA 1978]. See Section 1- the corporation in reliance on appellant's promise to ex- 
201 [55-1-201 NMSA 1978] ("Changes from Former Law"). ecute the note. Hutchison v, Boney, 1963-NMSC-040, 72 
No inference should be drawn from the decision to use the N.M. 194, 382 P.2d 525. 
phrase "promise of performance", although the phrase does When failure of consideration defense against 
include the word "promise", which has the specialized defi- bona fide purchaser. — In order for a defense of fail- 
nition set forth in Section 3-103. Indeed, that is trueeven ure’ of consideration to be available against a bona fide 
though "undertaking" is used instead of "promise" in Sec- purchaser, before maturity, there must be proof that the 
tion 3-104(a)(3) [55-3-104 NMSA 1978]. See Section 3-104 failure occurred prior to the transfer of the note. Azar v. 
comment 1 (explaining the use of the term "undertaking" “Slack, 1924-NMSC-025, 29 N.M. 528, 224 P, 398. 
in Section 3-104 to avoid use of the defined term "promise"). Law reviews. — For comment, "Assignments - Maker's 

Defenses Cut Off - Uniform Commercial Code § 9-206," 
ANNOTATIONS . see 5 Nat. Resources J. 408 (1965). 

Repeals. — Laws 1992, ch. 114, § 237 repealed former Am. Jur. 2d, A.L.R. and C.J.S. references. — 11 Am, 
ase ae NMSA 1978, as enacted “f Laws 1961, ch, 96, § Jur. 2d Bills and Notes 8§ 215, 241, 334, 837:to 339, 347, 
3-303, relating to taking for value, effective July '1, 1992. 348, 428; 498, 

Laws 1992, ch. 114, § 116, enacted a new section, effective One taking bill or note as gift, or in consideration of love 

July 1, 1992. For provisions of former section, see the 1991 and affection, as a holder for value, 48 A.L.R, 237. 

NMSA 1978 on NMOneSource.com. Exchange of negotiable paper as yeiaee 2 status as 
Presumption of consideration unless evidence to holder in due course, 69 A.L.R. 408.5 | |. 

contrary. — Upon proof of execution of a note consideration Unperformed obligation as value, as regar ds one's sta- 
is presumed to exist and when evidence is offered which tus as a bona fide purchaser freed from prior equities, 124 
shows or tends to show lack of consideration, it is then in- A.L.R. 1259. 

cumbent upon the holder to show by a fair preponderance Crediting proceeds of negotiable paper to depositor's 
of the evidence that: there was consideration. Hutchison v. account, as constituting bank a holder in due course, 59 

Boney, 1963-NMSC-040, 72 N.M. 194, 382 P.2d 525. BSL eget ; i 

Additional credit. deemed sufficient value. — When is instrument issued or transferred for "value" 
Where credit was requested by appellant on behalf of the under UCC § 3-303, 77 A.L.R.5th 429. 
corporation, and appellee extended it on the condition 10 C.J.S. Bills and Notes §§ 185 et seq., 284 et seq. 


55-3-304. Overdue instrument. 


(a) An instrument payable on demand becomes overdue at the earliest of the following times: 
(1) on the day after the day demand for payment is duly made; 
(2) ifthe instrument is a check, ninety days after its date; or 
(3) if the instrument is not a check, when the instrument has been outstanding for a pe- 
riod of time after its date which is unreasonably long under the circumstances of the a oy 
case in light of the nature of the instrument and usage of the trade. 
(b) With respect to an instrument payable at a definite time the following rules apply: ° 
(1). Ifthe principal is payable in installments and a due date has not been accelerated, the 
instrument becomes overdue upon default under the instrument for nonpayment of an ‘install- 
ment, and the instrument remains overdue until the default is cured. 
(2) Ifthe principal is not payable in installments and the due date has not been acceler- 
ated, the instrument becomes overdue on the day after the due date. 3 
(3) Ifa due date with respect to principal has been accelerated, ook instrument‘ becomes 
overdue on the day after the accelerated due date. 
(c) Unless the due date of principal has been accelerated, an insthument does not become over- 
due if there is default in payment of interest but no default in payment of principal. 


History: 1978 Comp., § 55-3-304, erative by Laws the sake of clarity it treats demand and time instruments 


1992, ch. 114, § 117. separately. Subsection (a) applies to demand instruments. 
A check becomes stale after 90 days. 

OFFICIAL COMMENTS Under former Section 3-304(3)(c), a holder that took 

UCC Official Comments © by ALI & the NCCUSL. Re- a demand note had notice that it was overdue if it was 

produced with permission of the PEB for the UCC. All taken "more than a reasonable length of time after its 


issue." In substitution for this test, Subsection (a)(3) re- 


ight, rved. ; : 
i Aaa le quires the trier of fact to look at both the circumstances of 


1. To be a holder in due course, one must take without 


notice that an nstrument ie overdue. Section 3-302(a)(2) the particular case and the nature of the instrument and 

Gii) [55-3-302 NMSA‘1978]. Section 3-304 [55-3-304 NMSA _ trade usage. Whether a demand note is stale may vary a 

1978] replaces Subsection (3) of former Section 3-304. For great deal depending upon the facts of the particular case. 
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2. Subsections (b) and (c) cover time instruments. ANNOTATIONS 
They follow the distinction made under former Article 3 Repealates Lenmisceatat cinieeas etre 


between defaults in payment of principal and interest. In 
| . : ‘ ts aa ‘ 55-3-304 NMSA 1978, as enacted by Laws 1961, ch. 96, 
Subsection (b) installment instruments and single pay per aia eclatin oiounetet as uanchnserun eckiad aaes 


ment instruments are treated separately. If an install- Y 

ment is late, the instrument is overdue until the default 1992. Laws 1992, ch. 114, § 117, enacted a new section, 

tetas effective July 1, 1992. For provisions of former section, see 
the 1991 NMSA 1978 on NMOneSource.com, 


55-3-305.. Defenses and claims in recoupment. 


(a) Except as otherwise provided in this section, the right to enforce the obligation of a party to 
pay an instrument is subject to the following: 

(1) adefense of the obligor based on: (i) infancy of the obligor to the extent it is a defense 
to a simple contract; (ii) duress, lack of legal capacity or illegality of the transaction that, under 
other law, nullifies the obligation of the obligor; (iii) fraud that induced the obligor to sign the 
instrument with neither knowledge nor reasonable opportunity to learn of its character or its es- 
sential terms; or (iv) discharge of the obligor in insolvency proceedings; 

(2) a defense of the obligor stated in another section of Chapter 55, Article 3 NMSA 1978 
ora asistte of the obligor that would be available if the person entitled to enforce the instrument 
were enforcing a right to payment under a simple contract; and 

(3) aclaim in recoupment of the obligor against the original payee of the instrument if the 
claim arose from the transaction that gave rise to the instrument; but the claim of the obligor may 
be asserted against a transferee of the instrument only to reduce the amount owing on the instru- 
ment at the.time the action is brought. 

(b) The right of a holder in due course to enforce the obligation of a party to pay the instrument 
is subject to defenses of the obligor stated in Subsection (a)(1) of this section, but is not subject to 
defenses of the obligor stated in Subsection (a)(2) of this section or claims in recoupment stated in 
Subsection (a)(3) of this section against a person other than the holder. 

(c) Except as stated in Subsection (d) of this section, in an action to enforce the obligation ie a 
party to pay the instrument, the obligor shall not assert against the person entitled to enforce the 
instrument a defense, claim in recoupment or claim to the instrument (Section 55-3-306 NMSA 
1978) of another person, but the other person's claim to the instrument may be asserted by the ob- 
ligor if the other person is joined in the action and personally asserts the claim against the person 
entitled to enforce the instrument. An obligor is not obliged to pay the instrument if the person 
seeking enforcement of the instrument does not have rights of a holder in due course and the obli- 
gor proves that the instrument is a lost or stolen instrument. 

(d) In an action to enforce the obligation of an accommodation party to pay an instrument, 
the accommodation party may assert against the person entitled to enforce the instrument any 
defense or claim in recoupment under Subsection (a) of this section that the accommodated party 
could assert against the person entitled to enforce the instrument, except the defenses of dis- 
charge in insolvency proceedings, infancy and lack of legal capacity. | 

(e) In a consumer transaction, if law other than this chapter requires that an instrument in- 
clude a statement to the effect that the rights of a holder or transferee are subject to a claim or 
a defense that the issuer could assert against the original payee and the instrument does not in- 
clude such a statement: 

(1) the instrument has the same effect as if the instrument included such a statement; 

(2) the issuer may assert against the holder or transferee all claims and defenses that 
would have been available if the instrument had included such a statement; and 

(3) the extent to which claims may be asserted against the holder or transferee is deter- 
mined as if the instrument included such a statement. 

If an instrument includes or is deemed to include a statement under this subsection, a holder 
or transferee who is liable under the statement to the issuer, but who is not the seller of the goods 
or services, shall be entitled to full indemnity from the seller for any liability under the statement 
incurred by the holder or transferee that results from the issuer's claims or defenses against the 
seller, plus reasonable attorney fees. The provision in this section for express indemnity does not 
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affect any right of indemnity, subrogation or recovery to which a holder or transferee may be en- 
titled under a contract or other law. This section is not intended to provide a holder or transferee 
indemnity from the seller with respect to the holder or transferee's direct liability to the issuer for 
the holder or transferee's own actionable misconduct unrelated to derivative liability under the 


statement. 


(f) This section is subject.to law other than this article that establishes a different rule for con- 


sumer transactions. 


History: 1978 Comp., § 55-3-305, enacted by Laws 
1992, ch. 114, § 118; 2009, ch. 234, § 6. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

1. Subsection (a) states the defenses to the obligation 
of a party to pay the instrument. Subsection (a)(1) states 
the "real defenses" that may be asserted against any per- 
son entitled to enforce the instrument. 

Subsection (a)(1)(i) allows assertion of the defense of 
infancy against a holder in due course, even though the 
effect of the defense is to render the instrument voidable 
but not void. The policy is one of protection of the infant 
even at the expense of occasional loss to an innocent pur- 
chaser. No attempt is made to state when infancy is avail- 
able as a defense or the conditions under which it may be 
asserted. In some jurisdictions it is held that an infant 
cannot rescind the transaction or set up the defense un- 
less the holder is restored to the position held before the 
instrument was taken which, in the case of a holder in due 
course, is normally impossible, In other states an infant 
who has misrepresented, age may be estopped to assert 
infancy. Such questions are left to other law, as an inte- 
gral part of the policy of each state as to the protection of 
infants. 

Subsection (a)(1)(ii) covers mental incompetence, 
guardianship, ultra vires acts or lack of corporate capacity 
to do business, or any other incapacity apart from infancy. 
Such incapacity is largely statutory. Its existence and ef- 
fect is left to the law of each state, If under the state law 
the effect is to render the obligation of the instrument en- 
tirely null and void, the defense may be asserted against 
a holder in due course. If the effect is merely to render 
the obligation voidable at the election of the obligor, the 
defense is cut off. 

Duress, which is also covered by subsection (a)(ii), is a 
matter of degree. An instrument signed at the point of a 
gun is void, even in the hands of a holder in due course. 
One signed under threat to prosecute the son of the maker 
for theft may be merely voidable, so that the defense is 
cut off. [legality is most frequently a matter of gambling 
or usury, but may arise in other forms under a variety of 
statutes. The statutes differ in their provisions and the 
interpretations given them. They are primarily a mat- 
ter of local concern and local policy. All such matters are 
therefore left to the local law. If under that law the effect 
of the duress or the illegality is to make the obligation en- 
tirely null and void, the defense may be asserted against a 
holder in due course. Otherwise it is cut off. 

Subsection (a)(1)(iii) refers to “real" or "essential" fraud, 
sometimes called fraud in the essence or fraud in the fac- 
tum, as effective against a holder in due course. The com- 
mon illustration is that of the maker who is tricked into 
signing a note in the belief that it is merely a receipt or 
some other document. The theory of the defense is that 
the signature on the instrument is ineffective because 
the signer did not intend to sign such an instrument at 
all. Under this provision the defense extends to an in- 
strument signed with knowledge that it is a negotiable 
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instrument, but without knowledge of its essential terms. 
The test of defense is that of excusable ignorance of the 
contents of the writing signed. The party must not only 
have been in ignorance, but must also have had no rea- 
sonable opportunity to obtain knowledge. In determining 
what is a reasonable opportunity all relevant factors are 
to be taken into account, including intelligence, educa- 
tion, business experience, and ability to read or under- 
stand English of the signer, Also relevant is the nature of 
the representations that were made, whether the signer 
had good reason to rely on the representations or to have 
confidence in the person making them, the presence or 
absence of any third person who might read or explain 
the instrument to the signer, or any other possibility of 
obtaining independent information, and the apparent ne- 
cessity, or lack of it, for acting without delay. Unless the 
misrepresentation meets this test, the defense is cut off 
by a holder in due course. 

Subsection (a)(1)(Gv) states specifically that the defense 
of discharge in insolvency proceedings is not cut off when 
the instrument is purchased by a holder in due course. 
"Insolvency proceedings" is defined in Section 1-201(22) 
[55-1-201 NMSA 1978] and it includes bankruptcy 
whether or not the debtor is insolvent. Subsection (2)(e) 
of former Section 3-305 is omitted. The substance of that 
provision is stated in Section 3-601(b) [55-3-601 NMSA 
1978]. 

2. Subsection (a)(2) states other defenses that, pursu- 
ant to subsection (b), are cut off by a holder in due course. 
These defenses comprise those specifically stated in Ar- 
ticle 8 and those based on common law contract principles. 
Article 3 defenses are nonissuance of the instrument, con- 
ditional issuance, and issuance for a special purpose (Sec- 
tion 3-105(b)) [55-8-105 NMSA 1978]; failure to counter- 
sign a traveler's check (Section 3-106(c)) [55-3-106 NMSA 
1978]; modification of the obligation by separate agree- 
ment (Section 3-117) [55-3-117 NMSA 1978]; payment 
that violates a restrictive indorsement (Section 3-206(f)) 
[55-3-206 NMSA 1978]; instruments issued without con- 
sideration or for which promised performance has not 
been. given (Section 3-303(b)) [55-3-303 NMSA 1978], 
and breach of warranty when a draft is accepted (Sec- 
tion 3-417(b)) [55-3-417 NMSA 1978]. The most preva- 
lent common law defenses are fraud, misrepresentation or 
mistake in the issuance of the instrument. In most cases 
the holder in due course will be an immediate or remote 
transferee of the payee of the instrument. In most cases 
the holder-in-due-course doctrine is irrelevant if defenses 
are being asserted against the payee of the instrument, 
but in a small number of cases the payee of the instru- 
ment may be a holder in due course. Those cases are dis- 
cussed in Comment 4 to Section 3-302 [55-3-302 NMSA 
1978]. 

Assume Buyer issues a note to Seller in payment of 
the price of goods that Seller fraudulently promises to 
deliver but which are never delivered. Seller negotiates 
the note to Holder who has no notice of the fraud. If 
Holder is a holder in due course, Holder is not subject 
to Buyer's defense of fraud. But in some cases an origi- 
nal party to the instrument is a holder in due course. 
For example, Buyer fraudulently induces Bank to is- 
sue a cashier's check to the order of Seller. The check 
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is delivered by Bank to Seller, who has no notice of the 
fraud. Seller can be a holder in due course and take the 
check free of Bank's defense of fraud. This case is dis- 
cussed as Case #1 in Comment 4 to Section 3-302 [55- 
8-302 NMSA 1978]. Former Section 3-305 stated that a 
holder in due course takes free of defenses of "any party 
to the instrument with whom the holder has not dealt." 
The meaning of this language was not at all clear and 
if read literally could have produced the wrong result. 
In the hypothetical case, it could be argued that Seller 
"dealt" with Bank because Bank delivered the check to 
Seller. But it is clear that Seller should take free of 
Bank's defense against Buyer regardless of whether 
Seller took delivery of the check from’ Buyer of Bank. 
The quoted language is not included in Section 3-305 
[55-3-305 NMSA 1978]. It is not necessary. If Buyer 
issues an instrument to Seller and Buyer has a defense 
against Seller, that defense can obviously be asserted. 
Buyer and Seller are the only people involved. The 
holder-in-due-course doctrine has no relevance. The 
doctrine applies only to cases in which more than two 
parties are involved. Its essence is that the holder in 
due course does not have to suffer the consequences of 
the defense of an obligor on the instrument that arose 
from an occurrence with a third party. 

8. Subsection (a)(3) is concerned with claims in recoup- 
ment which can be illustrated by the following example. 
Buyer issues a note to the order of Seller in exchange for a 
promise of Seller to deliver specified equipment. If Seller 
fails to deliver the equipment or delivers equipment that 
is rightfully rejected, Buyer has a defense to the note be- 
cause the performance that was the consideration for the 
note was not rendered. Section 3-303(b) [55-3-303 NMSA 
1978]. This defense is included in Section 3-305(a)(2) [55- 
3-305 NMSA 1978]. That defense can always be asserted 
against Seller. This result is the same as that reached un- 
der former Section 3-408. 

But suppose Seller delivered the promised equipment 
and it was accepted by Buyer. The equipment, however, 
was defective. Buyer retained the equipment and incurred 
expenses with respect to its repair. In this case, Buyer 
does not have a defense under Section 3-303(b) [55-3- 
303 NMSA 1978]. Seller delivered the equipment and 
the equipment was accepted. Under Article 2, Buyer is 
obliged to pay the price of the equipment which is repre- 
sented by the note. But Buyer may have a claim against 
Seller for breach of warranty. If Buyer has a warranty 
claim, the claim may be asserted against Seller as a coun- 
terclaim or as a claim in recoupment to reduce the amount 
owing on the note. It is not relevant whether Seller is or 
is not a holder in due course of the note or whether Seller 
knew or had notice that Buyer had the warranty claim. 
It is obvious that holder-in-due-course doctrine cannot be 
used to allow Seller to cut off a warranty claim that Buyer 
has against Seller, Subsection (b) specifically covers this 
point by stating that a holder in due course is not subject 
to a "claim in recoupment * * * against a person other 
than the holder." 

Suppose Seller negotiates the note to Holder. If Holder 
had notice of Buyer's warranty claim at the time the note 
was negotiated to Holder, Holder is not a holder in due 
course (Section 3-302(a)(2)(iv)) [55-38-3802 NMSA 1978] 
and Buyer may assert the claim against Holder (Sec- 
tion 8-805(a)(3)) [55-38-8305 NMSA 1978] but only as a 
claim in recoupment, i.e. to reduce the amount owed on 
the note. If the warranty claim is $1,000 and the un- 
paid note is $10,000, Buyer owes $9,000 to Holder. If the 
warranty claim is more than the unpaid amount of the 
note, Buyer owes nothing to’ the Holder, but Buyer can- 
not ‘recover the unpaid amount of the warranty claim 
from Holder. If Buyer had already partially paid the note, 
Buyer is not entitled to recover the amounts paid. The 
claim can be used only as an offset to amounts owing on 
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the note. If holder had no notice of Buyer's claim and oth- 
erwise qualifies as a holder in due course, Buyer may not 
assert the claim against Holder. section HK 305(b) [55-3- 
305 NMSA 1978]. 

The result under Section 3-305 [56- 3-305 NMSA 1978] 
is consistent with the result reached under former Ar- 
ticle 8, but the rules for reaching the result are stated 
differently. Under former Article 3 Buyer could assert 
rights against Holder only if Holder was not.a holder in 
due course, and Holder's status depended upon whether 
Holder had notice of a defense by Buyer. Courts have 
held that Holder had that notice if Holder had notice of 
Buyer's warranty claim. The rationale under former Ar- 
ticle 3 was "failure of consideration." This rationale does 
not distinguish between cases in which the seller fails to 
perform and those in which the buyer accepts the per- 
formance of seller but makes a claim against the seller 
because the performance is faulty. The term "failure of 
consideration" is subject to varying interpretations and 
is not used in Article 3. The use of the term "claim in re- 
coupment" in Section 3-305 (a)(3) [55-3-305 NMSA 1978] 
is a more precise statement of the nature of Buyer's right 
against Holder. The use of the term does not change the 
law because the treatment of a defense under Subsection 
(a)(2) and a claim in recoupment under subsection (a)(3) 
is essentially the same. 

Under former Article 3, case law was divided on the 
issue of the extent to which an obligor on a note could 
assert against a transferee who is not a holder in due 
course a debt or other claim that the obligor had against 
the original payee of the instrument. Some courts lim- 
ited claims to those that arose in the transaction that 
gave rise to the note. This is the approach taken in Sec- 
tion 3-305(a)(3) [55-38-8305 NMSA 1978]. Other courts al- 
lowed the obligor on the note to use any debt or other 
claim, no matter how unrelated to the note, to offset the 
amount owed on the note. Under current judicial au- 
thority and non-UCC statutory law, there will be many 
cases in which a transferee of a note arising from a sale 
transaction will not qualify as a holder in due course. 
For example, applicable law may require the use of a 
note to which there cannot be a holder in due course. 
See Section 3-106(d) [55-3-106 NMSA 1978] and Com- 
ment 3 to Section 3-106 [55-3-106 NMSA 1978]. It is 
reasonable to provide that the buyer should not be de- 
nied the right to assert claims arising out of the sale 
transaction. Subsection (a)(3) is based on the belief that 
it is not reasonable to require the transferee to bear the 
risk that wholly unrelated claims may also be asserted. 
The determination of whether a claim arose from the 
transaction that gave rise to the instrument is deter- 
mined by law other than this Article and thus may vary 
as local law varies. 

4. Subsection (c) concerns claims and defenses of a 
person other than the obligor on the instrument. It 
applies principally to cases in which an obligation is 
paid with the instrument of a third person. For ex- 
ample, Buyer buys goods from Seller and negotiates to 
Seller a cashier's check issued by Bank in payment of 
the price. Shortly after delivering the check to Seller, 
Buyer learns that Seller had defrauded Buyer in the 
sale transaction. Seller may enforce the check against 
Bank even though Seller is not a holder in due course. 
Bank has no defense to its obligation to pay the check 
and it may not assert defenses, claims in recoupment, 
or claims to the instrument of Buyer, except to the ex- 
tent permitted by the but clause of the first sentence of 
Subsection (c). Buyer may have a claim to the instru- 
ment under Section 3-306 [55-3-306 NMSA 1978] based 
on a right to rescind the negotiation to Seller because of 
Seller's fraud. Section 3-202(b) [55-3-202 NMSA 1978] 
and Comment 2 to Section 8-201 [55-3-201 NMSA 
1978]. Bank cannot assert that claim unless Buyer is 
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joined in the action in which Seller is trying to enforce 
payment of the check. In that case Bank may pay the 
amount of the check into court and the court will de- 
cide whether that amount belongs to Buyer or Seller. 
The last sentence of Subsection (c) allows the issuer 
of an‘instrument such as a cashier's check to refuse 
payment in the rare case in which the issuer can prove 
that the instrument is a lost or stolen instrument and 
the person seeking enforcement does not have rights of 
a holder in due course. 

5. Subsection (d) applies to instruments signed for ac- 
commodation (Section 3-419) [55-3-419 NMSA 1978] and 
this subsection equates the obligation of the accommoda- 
tion party to that of the accommodated party. The accom- 
modation party can assert whatever defense or claim the 
accommodated party had against the person enforcing the 
instrument. The only exceptions are discharge in bank- 
ruptcy, infancy and lack of capacity. The same rule does 
not apply to an indorsement by a holder of the instrument 
in negotiating the instrument. The indorser, as transferor, 
makes a warranty to the indorsee, as transferee, that no 
defense or claim in recoupment is good against the in- 
dorser. Section 3-416(a)(4) [55-8-416 NMSA 1978]. Thus, 
if the indorsee sues the indorser because of dishonor of 
the instrument, the indorser may not assert the defense 
or claim in recoupment of the maker or drawer agajnst 
the indorsee. 

Section 3-305(d) [55-3-805 NMSA 1978] must be read 
in conjunction with Section 3-605, which provides rules 
(usually referred to as suretyship defenses) for deter- 
mining when the obligation of an accommodation party 
is discharged, in whole or in part, because of some act 
or omission of a person entitled to enforce the instru- 
ment. To the extent a rule stated in Section 3-605 [55-3- 
605 NMSA 1978] is inconsistent with Section 3-305(d), 
the Section 3-605 rule governs, For example, Sec- 
tion 3-605(a) provides rules for determining when and 
to what extent a discharge of the accommodated party 
under Section 3-604 will discharge the accommodation 
party. As explained in Comment 2 to Section 3-605, dis- 
charge of the accommodated party is normally part of 
a settlement under which the holder of a note accepts 
partial payment from an accommodated party who is fi- 
nancially unable to. pay the entire amount of the note. 
If the holder then brings an action against the accom- 
modation party to recover the remaining unpaid amount 
of the note, the accommodation party cannot use Sec- 
tion 3-305(d) to nullify Section 3-605(ba) by asserting 
the discharge of the accommodated party as a defense. 
On the other hand, suppose the accommodated party is a 
buyer of goods who issued the note to the seller who took 
the note for the buyer's obligation to pay for the goods. 
Suppose the buyer has a claim for breach of warranty 
with respect to the goods against the seller and the war- 
ranty claim may be asserted against the holder of the 
note. The warranty claim is a claim in recoupment. If 
the holder and the accommodated party reach a settle- 
ment under which the holder accepts payment less than 
the amount of the note in full satisfaction of the note 
and the warranty claim, the accommodation party could 
defend an action on the note by the holder by assert- 
ing the accord and satisfaction under Section 3-305(d). 
There is no conflict with Section 3-605(ba) because that 
provision is not intended to apply to settlement of dis- 
puted claims. 

6. Subsection (e) is added to clarify the treatment of 
an instrument that omits the notice currently required 
by the Federal Trade Commission Rule related to certain 
consumer credit sales and consumer purchase money 
loans (16 C.F.R. Part 483). This subsection adopts the 
view that the instrument should be treated as if the lan- 
guage required by the FTC Rule were present. It is based 
on the language describing that rule in Section 3-106(d) 
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[55-3-106 NMSA 1978] and the analogous provision in 
Section 9-404(d) [55-9-404 NMSA 1978]. 

7. Subsection (f) is modeled on Sections 9-403(e) [55- 
9-403 NMSA 1978] and 9-404(c) [55-9-404 NMSA 1978]. 
It ensures that Section 3-305 is interpreted to accommo- 
date relevant consumer-protection laws. The absence of 
such a provision from other sections ‘in Article 3 should 
not justify any inference about the meaning of those sec- 
tions. pal 

8. Articles 28 and 30 of the Convention on Interna- 
tional Bills of Exchange and International Promissory 
Notes includes a similar dichotomy, with a narrower 
group of defenses available against a protected holder un- 
der Articles 28(1) and 30 than are available under Article 
28(2) against a holder that is not a protected holder. : 


ANNOTATIONS 


Repeals. — Laws 1992, ch. 114, § 237 repealed former 
55-3-205 NMSA 1978, as enacted by Laws 1961, ch. 96, § 
3-305, relating to rights of a holder in due coursé, effective 
July 1, 1992. Laws 1992, ch. 114, § 118, enacted a new sec- 
tion, effective July 1, 1992. 

The 2009 amendment, effective January 1, 2010, 
added Subsections (e) and (f). 


I. DEFENSES HOLDER IN DUE COURSE FREE 
FROM. 

DEFENSES HOLDER IN DUE COURSE NOT 
FREE FROM. ; 


_I, DEFENSES HOLDER IN DUE COURSE 
FREE FROM. 


Notes not voided by lack of knowledge. — Plain- 
tiffs, who signed contract for installation of aluminum 
siding on their home under the mistaken impression 
they would get a discount price as a "show home," but 
failed to read the contract itself, may not have notes and 
mortgages in hands of a holder in due course cancelled 
and voided on ground they did not have knowledge or 
reasonable opportunity to understand the notes. Bur- 
chett v,Allied Concord Fin. Corp., 1964-NMSC-231, 74 
N.M. 575, 396 P.2d 186. 

Because loss on person who occasions it. — The 
reason for the rule is that when one or two innocent per- 
sons must suffer by the act of a third, the loss must be 
borne by the one who enables the third person to occasion 
it. Burchett v. Allied Concord Fin. Corp., 1964-NMSC-231, 
74 N.M. 575, 396 P.2d 186. 

Failure of consideration may be defense. — Knowl- 
edge on the part of an endorsee of a promissory note that 
it had been given in consideration of some executory con- 
tract of the payee which said payee afterwards fails to 
perform will not deprive such endorsee of his character 
of a bona fide holder in due course, unless he had actual 
notice of the breach prior to acquiring the note. Azar v, 
Slack, 1924-NMSC-025, 29 N.M. 528, 224 P. 398 (decided 
under former law), 


II. DEFENSES HOLDER IN DUE COURSE 
NOT FREE FROM. 


Fraud in the inception nullifies instrument. — Al- 
though a holder in due course holds an instrument free 
from any defect of title, and free from defenses available 
to prior parties among themselves insofar as a voidable 
instrument is concerned, where fraud in the inception is 
present, such fraud makes the instrument an absolute 
nullity and not merely voidable. United States v. Castillo, 
120 F. Supp. 522 (D.N.M. 1954)(decided under former law). 

Must be mistaken belief induced by payee. — To 
completely invalidate the enforceability of a negotiable 
promissory note, the fraud perpetrated must have been 
such as to induce the maker of the note to execute the 


II. 
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same under the mistaken belief that the instrument being 
signed was something other than a promissory note and 
must have come about as.a direct result of misrepresenta- 
tion on the part of the payee or his agent. United States 
v. Castillo, 120 F. Supp. 522 (D.N.Mo1954)(decided under 
former law). 

Maker must exercise reasonable prudence. ~ 
The maker cannot. be guilty of negligence in signing a 
written instrument and then defend upon the ground 
of lack of knowledge where in the exercise of reason- 
able prudence the attempted fraud could be discovered; 
and it is not a defense to the enforcement of an_obli- 
gation to insist that a fraud has been wrought where 
the maker, did not take the care to read the instrument 
being signed, inasmuch as such an omission generally 
constitutes negligence, United States v, Castillo, 120 ¥. 
Supp. 522 (D.N.M. 1954). 

Failure to read an instrument is not negligence 
per se but is to be considered in light of all surrounding 
facts and circumstances with particular emphasis on the 
maker's intelligence and literacy. United States v, Castillo, 
120 F. Supp. 522 (D.N.M. 1954). 

Illiteracy deemed not negligence. — Where de- 
fendants are nearly illiterate in the English language 
and had no reason to believe the agent of the payee in 
question was misrepresenting the character of the pa- 
per signed, they were not guilty of negligence in failing 
to verify that the instrument was in fact a note rather 
than a contract for repairs as fraudulently represented, 
and the sued upon instrument was void from its incep- 
tion. United States v. Castillo, 120 F. Supp. 522 (D.N.M. 
1954). 

Bill won at gambling unenforceable. — The Uni- 
form Negotiable Instruments Law is merely declaration of 
the law merchant heretofore in effect and is not intended 
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to modify the gaming law so as to allow enforcement by 
holder in due course of note or bill won at gambling. Farm- 
ers' State Bank v, Clayton Nat'l Bank, 1925-NMSC-026, 
31 N.M. 344, 245 P,.548, 46.4.L.R. 952 (1925)(decided un- 
der former law), 

Law reviews, — For saumpenk "Assignments ~ Maker's, 
Defenses Cut Off - Uniform Commercial Code § 9-206," 
see 5 Nat. Resources J. 408 (1965). 

For note, "Self-Help Repossession Under the Uniform 
Commercial Code: The Constitutionality of Article 9, Sec- 
tion 503," see 4.N.M, L. Rev. 75 (1973). ' 

Am. Jur. 2d, A.L.R. and Cw.S. references, — 11 Am. 
Jur, 2d Bills and Notes §§ 255; 268, 264, 275, 279, 338, 
398, 421, 652, 666, 670, 672, 676, 679, 690, 693, 695, 716, 
716, 719, 720, 725; 12 Am. Jur, 2d Bills and Notes §§ 1158, 
1170. 

Deception as to character of paper signed as defense as 
against bona fide holder of pegoiiabile paper, 160 A.L.R. 
1295. 

Insanity of maker, army or endorser as defense 
against holder in due course, 24 A.L.R.2d 1380, 

Fraud in the inducement and fraud in the factum as de- 
fenses under U.C.C. § 3-305 against holder in due course, 
78 A.L.R.3d 1020. 

Economic duress or business compulsion i in execution of 
promissory note, 79 A.L.R.3d 598. 

What constitutes "dealing" under UCC § 3-305(2), pro- 
viding that holder in due course takes instrument free 
from all defenses of any party to instrument with whom 
holder has not dealt, 42 A.L.R.5th 137. 

Duress, incapacity, illegality, or similar defense render- 
ing obligation a nullity as affecting enforceability of ne-. 
gotiable instrument against holder.in due course under 
UCC-[rev] § 3-305(a)(1)(ii), 89 A.L.R.5th 577. 

10 C.J.S. Bills and Notes § 190 et seq. 


A person taking an instrument, other than a person having rights of a holder in due course, is 
subject to a claim of a property or possessory right in the instrument or its proceeds, including 
a claim to rescind a negotiation and to recover the instrument or its proceeds. A person having 
rights of a holder in due course takes free of the claim to the instrument. 


History: 1978 Cons. « § 55- 3-306, Saadted by Laws 
1992, ch. 114, § 119. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL, Re- ~ 


produced with permission of the PEB for the UCC. All 
rights reserved. 

This section expands on the reference to "claims to" 
the instrument mentioned in former Sections 3-305 [55- 
3-305 NMSA 1978] and 3-306 [55-3-306 NMSA 1978]. 
Claims covered by the section include not only claims’ to 
ownership but also any other claim of a property or pos- 
sessory right. It includes the claim to a lien or the claim 
of a person in rightful possession of an instrument who 
was wrongfully deprived of possession. Also included is a 
claim based on Section 3-202(b) [55-3-202 NMSA 1978] 


or rescission of a negotiation of the instrument by the 
claimant, Claims to an instrument under Section 3-306 
are different from claims in recoupment referred to in Sec- 
tion 3-305(a)(3). The rule of this section is similar to the 
rule of Article 30(2) of the Convention on International 
Bills of Exchange and International Promissory Notes. 


ANNOTATIONS 


Repeals. — Laws 1992, ch. 114, § 237 repealed former 
55-3-306 NMSA 1978, as enacted by Laws 1961, ch. 96, § 
3-306, relating to rights of one not holder in due course, 
effective July 1, 1992, Laws 1992, ch. 114, § 119, enacted 
a new section, effective July 1, 1992. For provisions of for- 
mer section, see the 1991 NMSA 1978 on NMOneSource 
.com., 


55-3-307. Notice of breach of fiduciary duty. 


(a) In this: section: 


(1) "fiduciary"means an agent, trustee, partner, corporate officer or director, or other rep- 
resentative owing a fiduciary uty. with respect to an instrument; and 

(2) "represented person" means the principal, beneficiary, partnership, corporation, or 
other person to whom the duty stated in Paragraph (1) is owed. 
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- (b) If) an instrument is taken from a fiduciary for payment or collection or for value, (ii) the 
taker has knowledge of the fiduciary status of the fiduciary, and (iii) the represented person makes 
a claim to the instrument or its proceeds,on the basis that the transaction of the fiduciary is a 
breach of fiduciary duty, the following rules apply: 

(1) Notice of breach of fiduciary duty by the PANSIAEY J is notice of the claim of the repre- 
sented person. 

(2) Inthe case of an instrument payable to the represented person or the fiduciary as such; 
the taker has notice’ of the breach of fiduciary duty if the instrument is (i) taken in payment of or 
as security for a debt known, by the taker to be the personal debt of the fiduciary, (ii) taken in a 
transaction known by the taker to be for the personal benefit of the fiduciary, or (iii) deposited to 
an account other than an account of the fiduciary, as such, or an account of the represented person. 

(3) Ifan instrument is issued by the represented person or the fiduciary as such, and made 
payable to the fiduciary personally, the taker does not‘have notice of the breach of fiduciary duty 
unless the taker knows of the breach of fiduciary duty. 

(4) If an instrument is issued by the represented person or the fiduciary as such, to the 
taker as payee, the taker has notice of the breach of fiduciary duty if the instrument is (i) taken 
in payment of or as security for a debt known by the taker to be the personal debt of the fiduciary, 
(ii) taken in a transaction known by the taker to be for the personal benefit of the fiduciary, or (iii) 
deposited to an account other than an account of the fiduciary, as ‘such, or an account of the repre- 
sented person. 


History: 1978 Comp. 8 55:3:507, enacted be saws of fiduciary duty resulted in a misapplication of the pro- 


1992, ch. 114, § 120. ceeds of an instrument. The claim of the represented per- 
i son is a claim described in Section 3-306 [55-3-306 NMSA 

OFFICIAL COMMENTS 1978]. Section 3-307 [55-3-307 NMSA 1978] states rules 

UCC Official Comments © by ALI & the NCCUSL: Re- for determining when a person taking an instrument has 
produced with permission of the PEB for the UCC.’ All notice of the claim which will prevent assertion of rights 
rights reserved. as a holder in due course. It also states rules for determin- 
1. This section states rules for determining when a ing when a payor bank pays an instrument with notice of 


breach of fiduciary duty. 


k i fiduciary h ' 
person who has taken an instrument froma fiduciary has Section 3-307(b) [55.3-307 NMSA 1978] serie garivalt 


notice of a breach of fiduciary duty that occurs as a result 


of the transaction with the fiduciary. Former Section 3- the person dealing with the fiduciary “has knowledge of 
304(2) and (4)(e) related to this issue, but those provisions the fiduciary status of the fiduciary." Notice which does 
were unclear in their meaning. Section 3-307 [55-3-307 not amount to knowledge is not enough to cause Sec- 
NMSA 1978} is intended to clarify the law by stating rules tion'3-307 [55-3-307._ NMSA 1978}; to‘apply. "Knowledge 

that comprehensively cover the issue of when the taker of is defined in Section 1-201(25) [55-1-201 NMSA 1978]. In 
an instrument has notice of breach of a fiduciary duty and most cases, the "taker" referred to in Section 3-307 [55- 
thus notice of a claim to the instrument or its proceeds. 3-307 NMSA 1978] will be a bank or other organization. 


2. Subsection (a) defines the terms "fiduciary" and Knowledge of an organization is determined by the rules 


"represented ‘person" and the introductory paragraph of stated in Section 1-201(27) [55-1-201 NMSA 1978]. In 
subsection (b) describes the transaction to which the sec- many cases, the individual who receives and processes an 
tion applies. The basic scenario is one in which the fidu- instrument on behalf of the organization that is the taker 
ciary in effect embezzles money of the represented person of the instrument "for payment or collection or for value 

by applying the proceeds of an instrument that belongs is a clerk who has no knowledge of any fiduciary status 
to the represented person to the personal use of the fidu- of the person from whom the instrument is received, In 
ciary. The person dealing with the fiduciary may bea de- _ such cases, Section 3-307 [55-3-307 NMSA 1978] doesn't 
positary bank that takes the instrument for collection or a apply because, under Section 1-201(27) [55-1-201 NMSA 
bank or other person that pays value for the instrument. 1978], knowledge of the organization is determined by 
The section also covers a transaction in which an instru- the knowledge of the individual conducting that transac- 
ment i8 presented for payment to a payor bank that pays tion," i.e. the clerk who receives and processes the instru- 
the instrument by giving value to the fiduciary, Subsec- ment, Furthermore, paragraphs (2) and (4) each require 
tions (b)(2), (3), and (4) state rules for determining when that the person acting for the organization have knowl- 
the person dealing with the fiduciary has notice of breach edge of facts that indicate a breach of fiduciary duty. In 
of fiduciary duty. Subsection (b)(1) states that notice of the case of an instrument taken for deposit to an account, 


breach of fiduciary duty is notice of.the represented per- the knowledge is found in the fact that the deposit is made 
nenieclalts - Diiueuravenirer ic sy, oath ral to an account other than that of the represented person 


Under Section 3-306 [55-3-806 NMSA 1978], a person or a fiduciary account for benefit of that person. In other 
taking an instrument is subject to a claim to the instru- cases the person acting for the organization must know 
ment or its proceeds, unless the taker has rights of a that the instrument is taken in payment or as security for 
holder in due course, Under Section 3-302(a)(2)(v) [55- a personal debt of the fiduciary or for the personal benefit 
3-302 NMSA 1978], the taker cannot be a holder in due of the fiduciary. For example, if the instrument is being 
course if the instrument was taken with notice of a claim used to buy goods or services, the person acting for the 
under Section 3-806 [55-3-306 NMSA’ 1978], Section 3- organization. must know that the goods or services are for 
307 [55-3-307 NMSA 1978] applies to cases in which a the personal benefit of the fiduciary. The requirement that 


‘the taker have knowledge rather than notice is meant to 


| 
Tepee rc hve! person is asserting a eto because a breach | limit Section 3-307 [55-3-307 NMSA 1978] to relatively 
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uncommon cases in which the person who deals with the 
fiduciary knows all the relevant facts: the fiduciary status 
and that the proceeds of the instrument are being used 
for the personal debt or benefit of the fiduciary or are be- 
ing paid to an account that is not an account of the repre- 
sented person or of the fiduciary, as such. Mere notice of 
these facts is not enough to put the taker on notice of the 
breach of fiduciary duty and does not give rise to any duty 
of investigation by the taker. 

3. Subsection (b)(2) applies to instruments payable to 
the represented person or the fiduciary as such. For ex- 
ample, a check payable to Corporation is indorsed in the 
name.of Corporation by Doe as its President. Doe gives 
the check to Bank as partial repayment of a personal 
loan that Bank had made to Doe. The check was indorsed 
either in blank or to Bank. Bank collects the check and 
applies the proceeds to reduce the amount owed on Doe's 
loan, If the person acting for Bank in the transaction 
knows that Doe is a fiduciary and that the check is being 
used to pay a personal obligation of Doe, subsection (b)(2) 
applies. If Corporation has a claim to the proceeds of the 
check because the use of the check by Doe was a breach of 
fiduciary duty, Bank has notice of the claim and did not 
take the check as a holder in due course: The same result 
follows if Doe had indorsed the check to himself before 
giving it to Bank. Subsection (b)(2) follows Uniform Fidu- 
ciaries Act § 4 in providing that if the instrument is pay- 
able to the fiduciary, as such, or to the represented person, 
the taker has notice of a claim if the instrument is negoti- 
ated for the fiduciary's personal debt. If fiduciary funds 
are deposited to a personal account of the fiduciary or to 
an account that is not an account of the represented per- 
son or of the fiduciary, as such, there is a split of authority 
concerning whether the bank is on notice of a breach of 
fiduciary duty. Subsection (b)(2)(iii) states that the bank 
is given notice of breach of fiduciary duty because of the 
deposit. The Uniform Fiduciaries Act § 9 states that the 
bank is not on notice unless it has knowledge of facts that 
makes its receipt of the deposit an act of bad faith. 

The rationale of Subsection (b)(2) is that it is not normal 
for an instrument payable to the represented person or 
the fiduciary, as such, to be used for the personal benefit of 
the fiduciary. It is likely that such use reflects an unlaw- 
ful use of the proceeds of the instrument. If the fiduciary 
is entitled to compensation from the represented person 
for services rendered or for expenses incurred by the fidu- 
ciary the normal mode of payment is by a check drawn on 
the fiduciary account to the order of the fiduciary. 

4, Subsection (b)(3) is based on Uniform Fiduciaries 
Act § 6 and applies when the instrument is drawn by the 
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represented person or the fiduciary as such to the fidu- 
ciary personally. The term "personally" is used as it is 
used in the Uniform Fiduciaries Act to mean that the in- 
strument is payable to the payee as an individual and not 
as a fiduciary. For example, Doe as President of Corpora- 
tion writes a check on Corporation's account to the order 
of Doe personally. The check is then indorsed over to Bank 
as in Comment 3. In this case there is no notice of breach 
of fiduciary duty because there is nothing unusual about 
the transaction. Corporation may have. owed Doe money 
for salary, reimbursement for expenses incurred for the 
benefit of Corporation, or for any other reason. If Doe is 
authorized to write checks on behalf of Corporation to pay 
debts of Corporation, the check is a normal way of paying 
a debt owed to Doe. Bank may assume that Doe may use 
the instrument for his personal benefit. 

5... Subsection (b)(4) can be illustrated by as hypotheti- 
cal case. Corporation draws a check payable to an orga- 
nization. X, an officer or employee of Corporation, deliv- 
ers the check to a person acting for the organization. The 
person signing the check on behalf of Corporation is X or 
another person. If the person acting for the organization 
in the transaction knows that X is a fiduciary, the orga- 
nization is on notice of a claim by Corporation if it takes 
the instrument under the same circumstances stated in 
Subsection (b)(2). If the organization is a bank and the 
check is taken in repayment of a personal loan of the bank 
to X, the case is like the case discussed in Comment 38, 
It is unusual for Corporation, the represented person, to 
pay a personal debt of Doe by issuing a check to the bank. 
It is more likely that the use of the check by Doe reflects 
an unlawful use of the proceeds of the check. The same 
analysis applies if the check is made payable to an organi- 
zation in payment of goods or services, If the person acting 
for the organization knew of the fiduciary status of X and 
that the goods or services were for X's personal benefit, 
the organization is on notice of a claim by Corporation to 
the proceeds of the check. See the discussion in the last 
paragraph of Comment 2. 


ANNOTATIONS 


Repeals. — Laws 1992, ch. 114, § 237 repealed former 
55-3-307 NMSA 1978, as enacted by Laws:1961, ch. 96, § 
3-307, relating to burden of establishing signatures, effec- 
tive July 1, 1992. Laws 1992, ch. 114, § 120, enacted a new 
section, effective July 1, 1992. For provisions of former sec- 
tion, see the 1991 NMSA 1978 on NMOneSource.com. For 
present comparable provisions, see 55-3-308 NMSA 1978. 


55-3-308. Proof of signatures and status as holder in due course. 


(a) In an action with respect to an instrument, the authenticity of, and authority to make, 
each signature on the instrument is admitted unless specifically denied in the pleadings, If 
the validity of a signature is denied in the pleadings, the burden of establishing validity is on 
the person claiming validity, but the signature is presumed to be authentic and authorized 
unless the action is to enforce the liability of the purported signer and the.signer is dead or 
incompetent at the time of trial of the issue of validity of the signature. If an action to enforce 
the instrument is brought against a person as the undisclosed principal of a person who signed 
the instrument as a party to the instrument, the plaintiff has the burden of establishing that 
the defendant is liable on the instrument as a represented person under Section 55-3-402(a) 
NMSA 1978. 

(b) Ifthe validity of signatures is admitted or proved and there is compliance with Subsection 
(a), a plaintiff producing the instrument is entitled to payment if the plaintiff proves entitlement 
to enforce the instrument under Section 55-3-301 NMSA 1978, unless the defendant proves a de- 
fense or claim in recoupment. If a defense or claim in recoupment is proved, the right to payment 
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of the plaintiff is subject to the defense or claim, except to the extent the plaintiff proves that.the 
plaintiff has rights of a holder in due course which are not subject to the defense or claim. 


» History: 1978 Comp., § 55-3-308, enacted by Laws 
1992, ch. 114, § 121. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the. PEB for the UCC. All 
rights reserved. 

‘1, Section 3-808 [55-3-308 NMSA 1978] is a modi- 
fication of former Section 3-307. The first two sentences 
of subsection (a) are’a restatement of former Section 3- 
307(1). The purpose of the requirement of a specific denial 
in the pleadings is to give the plaintiff notice of the defen- 
dant's claim of forgery or lack of authority as to the partic- 
ular signature, and to afford the plaintiff an opportunity 
to investigate and obtain evidence. If local rules of plead- 
ing permit, the denial may be on information and belief, or 
it may be a denial of knowledge or information sufficient 
to form a belief. It need not be under oath unless the lo- 
cal statutes or rules require verification. In the absence of 
such specific denial the signature stands admitted, and is 
not in issue. Nothing in this section is intended, however, 
to prevent amendment of the pleading in a proper case. 

The question of the burden of establishing the signature 
arises only when it has been put in issue by specific denial. 
"Burden of establishing" is defined in Section 1-201 [55- 
1-201 NMSA 1978]. The burden is on the party claiming 
under the signature, but the signature is presumed to be 
authentic and authorized except as stated in the second 
sentence of subsection (a). "Presumed" is defined in Sec- 
tion 1-201 [55-1-201 NMSA 1978] and means that until 
some evidence is introduced which would support a finding 
that the signature is forged or unauthorized, the plaintiff 
is not required to prove that it is valid. The presumption 
rests upon the fact that in ordinary experience forged or 
authorized signatures are very uncommon, and normally 
any evidence is within the control of, or more accessible 
to, the defendant. The defendant is therefore required to 
make some sufficient showing of the grounds for the de- 
nial before the plaintiff is required to introduce evidence. 
The defendant's evidence need not be sufficient to require 
a directed verdict, but it must be enough to support the de- 
nial by permitting a finding in the defendant's favor. Until 
introduction of such evidence the presumption requires a 
finding for the plaintiff. Once such evidence is introduced 
the burden of establishing the signature by a preponder- 
ance of the total evidence is on the plaintiff. The presump- 
tion does not arise if the action is to enforce the obligation 
of a purported signer who has died or become incompetent 
before the evidence is required, and so is disabled from ob- 
taining or introducing it. "Action" is defined in Section 1- 
201 [55-1-201 NMSA 1978] and includes a claim asserted 
against the estate of a deceased or an incompetent. 

The last sentence of subsection (a) is a new provision 
that is necessary to take into account Section 3-402(a) [55- 
3-402 NMSA 1978] that allows an undisclosed principal to 
be liable onan instrument signed by an authorized rep- 
resentative. In that case the person enforcing the instru- 
ment must prove that the undisclosed principal is liable, 

2. Subsection (b) restates former Section 3-307(2) and 
(3). Once signatures are proved or admitted a holder, by 
mere production of the instrument, proves "entitlement to 
enforce the instrument" because under Section 3-301 [55- 
3-301 NMSA 1978] a holder is a person entitled to enforce 
the instrument. Any other person in possession of an in- 
strument may recover only if that person has the rights of 
a holder, Section 3-301 [55-3-301 NMSA 1978]. That per- 
son must prove a transfer giving that person such rights 
under Section 3-203(b) [55-83-2083 NMSA 1978] or that 
such rights were obtained by subrogation or succession. 
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If a plaintiff producing the instrument proves entitle- 
ment to enforce the instrument, either as a holder or a 
person with rights of a holder, the plaintiff is entitled to 
recovery unless the defendant proves a defense or claim 
in recoupment. Until proof of a defense or claim in re- 
coupment is made, the issue as to whether the plaintiff 
has rights of a holder in due course does not arise. In the 
absence of a defense or claim in recoupment, any person 
entitled to enforce the instrument is entitled to recover. If 
a defense or claim in recoupment is proved, the plaintiff 
may seek to cut off the defense or claim in recoupment by 
proving that the plaintiff is a holder in due course or that 
the plaintiff has rights of a holder in due course under 
Section 3-203(b) [55-3-203 NMSA 1978] or by subrogation 
or succession. All elements of Section 3-302(a) [55-3-302 
NMSA 1978] must be proved. 

Nothing in this section is intended to say that the 
plaintiff must necessarily prove rights as a holder in due 
course. The plaintiff may elect to introduce no further 
evidence, in which case a verdict may be directed for the 
plaintiff or the defendant, or the issue of the defense or 
claim in recoupment may be left to the trier of fact, ac- 
cording to the weight and sufficiency of the defendant's 
evidence. The plaintiff may elect to rebut the defense or 
claim in recoupment by proof to the contrary, in which 
case a verdict may be directed for either party or the issue 
may be for the trier of fact. Subsection (b) means only that 
if the plaintiff claims the rights of a holder in due course 
against the defense or claim in recoupment, the plaintiff 
has the burden of proof on that issue. 


ANNOTATIONS 


Effective dates. — Laws 1992, ch. 114, § 238 made the 
act effective July 1, 1992. 

Holder's burden when maker shows fraud. — In 
a suit by the holder of a negotiable instrument acquired 
from the payee before maturity, where the maker shows 
fraud in the inception of the instrument, the burden is 
upon the holder to show that he acquired title to the paper 
in due course. Gebby v. Carrillo, 1918-NMSC-135, 25 N.M. 
120, 177 P. 894 (decided under former law). 

Valid indorsement. — Where plaintiff bank filed its 
initial complaint of foreclosure against defendant, attach- 
ing to the complaint a copy of a promissory note executed 
by defendant which was unindorsed and contained a title 
company stamp, and where plaintiff filed a second com- 
plaint for foreclosure after the initial complaint was vol- 
untarily dismissed, attaching to the complaint a copy of 
a promissory note which contained a blank indorsement 
signed by an executive vice-president of the original mort- 
gage lender, the district court did not err in concluding 
that the indorsement was valid where defendant failed to 
introduce any evidence to support a finding that the note's 
indorsement was either forged or unauthorized, and in- 
stead only presented her own speculation and inferences. 
Bank of N.Y. Mellon v, Luu, 2019-NMCA-0658. 

Law reviews. — For article, "Essential Attributes of 
Commercial Paper - Part I," see 1 N.M. L, Rev. 479 (1971). 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 11 Am. 
Jur, 2d Bills and Notes § 388; 12 Am. Jur, 2d Bills and 
Notes §§ 1187, 1155, 1158, 1167, 1187, 1213, 1296, 1297, 
1301, 1319. 

Direction of verdict based on testimony of party or in- 
terested witness as to good faith of holder, 72 A.L.R. 61. 

Taking negotiable paper in payment of pre-existing in- 
debtedness as sustaining one's character as holder in due 
course, 80 A.L.R. 671. 

10 C.J.S. Bills and Notes § 284 et seq. 
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55-3-309. Enforcement of lost, destroyed, or stolen instrument. 


(a) A person not in possession of an instrument is entitled to enforce the instrument if (i) the 
person was in possession of the instrument and entitled to enforce it when loss of possession 0c- 
curred, (ii) the loss of possession was not the result of a transfer by the person or a lawful seizure, 
and (iii) the person cannot reasonably obtain possession of the instrument because the instrument 
was destroyed, its whereabouts cannot be determined, or it is in the wrongful possession of an un- 
known person or a person that cannot be found or is not amenable to service of process. 

(b) A person seeking enforcement of an instrument under Subsection (a) must prove the terms 
of the instrument and the person's ‘right to enforce the instrument. If that proof is made, Sec- 
tion 55-3-308 NMSA 1978 applies to the case as if the person seeking enforcement had produced 
the instrument. The court may not enter judgment in favor of the person seeking enforcement 
unless it finds that the person required to pay the instrument is adequately protected against loss 
that might occur by reason of a claim by another person to enforce the instrument. Adequate pro- 
tection may be provided by any reasonable means. 


History: 1978 Comp., § 55-3-309, enacted by Laws 
1992, ch. 114, § 122. 


OFFICIAL COMMENTS _° 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the. PEB for the UCC, All 
rights reserved. 

Section 3-309 [55-3-309 NMSA 1978] is a modification 
of former Section 3-804 [repealed]. The rights stated are 
those of "a person entitled to enforce the instrument’ at 
the time of loss rather than those of.an "owner" as in for- 
mer Section 3-804 [repealed]. Under Subsection (b), judg- 
ment to enforce the instrument cannot be given unless 
the court finds that the defendant will be adequately pro- 
tected against a claim to the instrument by a holder that 
may appear at some later time. The court is given discre- 
tion in determining how adequate protection is to be as- 
sured. Former Section 3-804 [repealed] allowed the court 


to "require security indemnifying the defendant against 
loss." Under Section 3-309 [55-3-309 NMSA 1978] ade- 
quate protection is a flexible concept. For example, there 
is substantial risk that a holder in due course may make 
a demand for payment if the instrument was payable to 
bearer when it was lost or stolen. On the other hand if 
the instrument was payable to the person who lost the in- 
strument and that person did not indorse the instrument, 
no other person could be a holder of the instrumént. In 
some cases there is risk of loss only if there is doubt about 
whether the facts alleged by the person who lost the in- 
strument are true. Thus, the type of adequate protection 
that is reasonable in the circumstances may depend on 
the degree of certainty about the facts in the case. 


ANNOTATIONS 


Effective dates. — Laws 1992, ch. 114, § 238 made the 
act effective July 11992: 


55-3-310, Effect of instrument on obligation for which taken. 


(a) Unless otherwise agreed, if a certified check, cashier's check, or teller's check is taken for an 
obligation, the obligation is discharged to the same extent discharge would result if an amount of 
money equal to the amount of the instrument were taken in payment of the obligation, Discharge of 
the obligation does not affect any liability that the obligor may have as an indorser of the instrument. 

(b) Unless otherwise agreed and except as provided in Subsection (a), if a note or an uncerti- 
fied check is taken for an obligation, the obligation is suspended to the same extent the obligation 
would be discharged if an amount of money equal to the amount of the instrument were taken, and 
the following rules apply: 

(1) In the case of an uncertified check, suspension of the obligation continues until dis- 
honor of the check or until it is paid or certified. Payment or certification of the check results in 
discharge of the obligation to the extent of the amount of the check. ' 

(2) In the case of a note, suspension of the obligation continues until dishonor of the note or 
until it is paid. Payment of the note results in discharge of the obligation to the extent of the payment. 

(3) Except as provided in Paragraph (4), if the check or note is dishonored and the obligee 
of the obligation for which the instrument was taken is the person entitled to enforce the instru- 
ment, the obligee may enforce either the instrument or the obligation. In the case of an instru- 
ment of a third person which is negotiated to the obligee by the obligor, discharge of the obligor on 
the instrument also discharges the obligation. 

(4). If the person entitled to enforce the instrument taken for an obligation is a person 
other than the obligee, the obligee may not enforce the obligation to the extent the obligation is 
suspended. If the obligee is the person entitled to enforce the instrument but no longer has posses- 
sion of it because it was lost, stolen, or destroyed, the obligation may not be enforced to the extent 
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of the amount payable on the instrument, and to that extent the obligee's rights against the obli- 
gor are limited to enforcement of the instrument. . 

(c) Ifan instrument other than one described in Subsection (a) or (b) is taken for an obligation, 
the effect is (i) that stated in Subsection (a) if the instrument is one on which a bank is liable as 
maker or acceptor, or (ii) that stated in Subsection (b) in any other case. 


History: 1978 Comp., § 55-3-310, enacted by Laws 
1992, ch. 114, § 123. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC, All 
rights reserved. 

1, Section 3-310 [55-3-310 NMSA 1978] is a modifi- 
cation of former Section 3-802 [repealed]. As a practical 
matter, application of former Section 3-802 was limited to 
cases in which a check or a note was given for an -obli- 
gation. Subsections (a) and (b) of Section 3-310 [55-3-310 
NMSA 1978] are therefore stated in terms of checks and 
notes in the interests of clarity. Subsection (c) covers the 
rare cases in which some other instrument is given to pay 
an obligation. 

2. Subsection (a) deals with the case in which a cer- 
tified check, cashier's check or teller's check is given in 
payment of an obligation. In that case the obligation is 
discharged unless there is an agreement to the contrary. 
Subsection (a) drops the exception in former Section 3-802 
[repealed] for cases in which there is a right of recourse 
on the instrument against the obligor, Under former 
Section 3-802(1)(a) [repealed] the obligation was not dis- 
charged if there was a right of recourse on the instrument 
against the obligor, Subsection (a) changes this result. 
The underlying obligation is discharged, but any right of 
recourse on the instrument is preserved. 

8. Subsection (b) concerns cases in which an uncerti- 
fied check or a note is taken for an obligation. The typical 
case is that in which a buyer pays for goods or services by 
giving the seller the buyer's personal check, or in which 
the buyer signs a note for the purchase price. Subsection 
(b) also applies to the uncommon cases in which a check 
or note of a third person is given in payment of the obliga- 
tion. Subsection (b) preserves the rule under former Sec- 
tion 8-802(1)(b) [55-3-802 NMSA 1978] that the buyer's 
obligation to pay the price is suspended, but subsection 
(b) spells out the effect more precisely. If the check or note 
is dishonored, the seller may sue on either the dishonored 
instrument or the contract of sale if the seller has pos- 
session of the instrument and is the person entitled to 
enforce it. If the right to enforce the instrument is held 
by somebody other than the seller, the seller can't enforce 
the right to payment of the price under the sales, contract 
because that right is represented by the instrument which 
is enforceable by somebody else. Thus, if the seller sold 
the note or the check to a holder and has not reacquired 
it after dishonor, the only right that survives is the right 
to enforce the instrument. What that means is that even 
though the suspension of the obligation may end upon 


dishonor under paragraph (b)(1), the obligation is not re- 
vived in the circumstances described in paragraph (b)(4). 

4. There was uncertainty concerning the applicabil- 
ity of former Section 3-802 [repealed] to the case in which 
the check: given for the obligation was stolen from the 


payee, the payee's signature was forged, and the forger 


obtained payment. The last sentence of Subsection (b)(4) 
addresses this issue. If the payor bank pays a holder, the 
drawer is discharged on the underlying obligation because 
the check was paid. Subsection (b)(1), If the payor bank 
pays a person not, entitled to enforce the instrument, as 
in the hypothetical case, the suspension of the underlying 
obligation continues because the check has not been paid. 
Section 3-602(a) [55-3-602 NMSA+1978]. The payee's 
cause of action is against the depositary bank or payor 
bank in conversion under Section 3-420 [55-3-420 NMSA 
1978] or against the drawer under Section 3-309 [55-3-309 
NMSA 1978]. In the latter case, the drawer's obligation 
under Section 3-414(b) [55-3-414 NMSA 1978] is triggered 
by dishonor which occurs because the check is unpaid. 
Presentment for payment to the drawee is excused under 
Section 3-504(a)(i) and, under Section 8-502(e) [65-3-504 
and 55-3-502 NMSA 1978, respectively], dishonor occurs 
without presentment if the check is not paid. The payee 
cannot merely ignore the instrument and sue the drawer 
on the underlying contract. This would impose on the 
drawer the risk that the check when stolen was indorsed 
in blank or to bearer, 

A similar analysis applies with respect to lost instru- 
ments that have not been paid. Ifa creditor takes a check 
of the debtor in payment of an obligation, the obligation 
is suspended under the introductory paragraph of subsec- 
tion (b). If the creditor then loses the check, what are the 
creditor's rights? The creditor can request the debtor to 
issue a new check and in many cases, the debtor will issue 
a replacement check after stopping payment on the lost 
check. In that case both the debtor and creditor are pro- 
tected. But the debtor is not obliged to issue a new check. 
If the debtor refuses to issue a replacement check, the last 
sentence of subsection (b)(4) applies. The creditor may not 
enforce the obligation of debtor for which the check was 
taken. The creditor may assert only rights on the check. 
The creditor can proceed under Section 3-309 [55-3-309 
NMSA 1978] to enforce the obligation of the debtor, as 
drawer, to pay the check. 

5, Subsection (c) deals with rare cases in which other in- 
struments are taken for obligations. If a bank is the obligor 
on the instrument, Subsection (a) applies and the obligation 
is discharged, In any other case Subsection (b) applies. 


ANNOTATIONS 


Effective dates. — Laws 1992, ch, 114, § 238 made the 
act effective July 1, 1992. 


55-3-311. Accord and satisfaction by use of instrument. 


(a) Ifa person against whom a claim is asserted proves that (i) that person in good faith ten- 
dered an instrument to the claimant as full satisfaction of the claim, (ii) the amount of the claim 
was unliquidated or subject to a bona fide dispute, and (iii) the claimant obtained payment of the 


instrument, the following subsections apply: 
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(b) Unless Subsection (c) applies, the claim is discharged if the person against whom the claim 
is asserted proves that the instrument or an accompanying written communication contained:a con- 
spicuous statement to the effect that the instrument was tendered as full satisfaction of the claim. 

(c) Subject to Subsection ey a claim is not discharged under Subsection (b) if either of the fol- 
lowing applies: 

(1) The claimant, if an organization, proves that (i) within a reasonable time before the 
tender, the claimant sent a conspicuous statement to the person against whom the claim is as- 
serted that communications concerning disputed debts, including an instrument tendered as full 
satisfaction of a debt, are to be sent to a designated person, office, or place, and (ii) the instrument 
or accompanying communication was not received by that designated person, office, or place. 

(2) The claimant, whether or not an organization, proves that within 90 days after pay- 
ment of the instrument, the claimant tendered repayment of the amount of the instrument to the 
person against whom the claim is asserted. This paragraph does not apply if the claimant is an 
organization that sent a statement complying with Paragraph (1)(i). 

(d) Aclaim is discharged if the person against whom the claim is asserted, proves that within a 
reasonable time before collection of the instrument was initiated, the claimant, or an agent of the 
claimant having direct responsibility with respect to the disputed obligation, knew that the instru- 
ment was tendered in full satisfaction of the claim. — | 


History: 1978 Comp., § 55-3-311, enacted by Laws the claim. Under the common law rule the seller can refuse 


1992, ch. 114, § 124. the check or can accept it subject to the condition stated by 
the buyer, but the seller can't accept the check and refuse 

OFFICIAL COMMENTS | to be bound by the condition. The rule applies only to an 

UCC Official Comments © by ALI & the NCCUSL. Re- unliquidated claim or a claim disputed in good faith by the 
produced with permission of the PEB for the UCC All buyer. The dispute in the courts was whether Section 1- 


207 [55-1-207 NMSA 1978] changed the common law rule. 
The Restatement states that section "need not be read as 
changing this well-established rule.” 

3. As part of the revision of Article 3, Section 1-207 
[55-1-207 NMSA 1978] has been amended to add subsec- 
tion (2) stating that Section 1-207 [55-1-207 NMSA 1978] 
"does not apply to an accord and satisfaction." Because of 
that amendment and revised Article 3, Section 3-311 [55- 
3-311 NMSA 1978] governs full satisfaction checks. Sec- 
tion 3-311 [55-3-311 NMSA 1978] follows the common law 
rule with some minor variations to reflect modern busi- 
ness conditions. In cases covered by Section 3-311 [55- 
3-311 NMSA 1978] there will often be an individual on 
one side of the dispute and a business organization on the 
other. This section is not designed to favor either the in- 
dividual or the business organization. In Case #1 the per- 
son seeking the accord and satisfaction is an individual. 
In Case #2 the person seeking the accord and satisfaction 
is an insurance company. Section 3-311 [55-3-311 NMSA 
1978] is based on a belief that the common law rule pro- 
duces a fair result and that informal dispute resolution by 
full satisfaction checks should be encouraged. 


rights reserved. 

1. This section deals with an informal method of dis- 
pute resolution carried out by use of a negotiable instru- 
ment. In the typical case there is a dispute concerning the 
amount that is owed on a claim. 

Case #1, The claim is for the price of goods or services 
sold to a consumer who asserts that he or she is not 
obliged to pay the full price for which the consumer was 
billed because of a defect or breach of warranty with re- 
spect to the goods or services. 

Case #2. A claim is made on an insurance policy. The 
insurance company alleges that it is not liable under the 
policy for the amount of the claim. 

In either case the person against whom the claim is 
asserted may attempt an accord and satisfaction of the 
disputed claim by tendering a check to the claimant for 
some amount less than the full amount claimed by the 
claimant. A statement will be included ‘on the check or 
in a communication accompanying the check to the effect. 
that the check is offered as full payment or full satisfac- 
tion of the claim, Frequently, there is also a statement to 
the effect that obtaining payment of the check is an agree- 


ment by the claimant to a settlement of the dispute for the 4. Subsection (a) states three requirements for ap- 
amount tendered. Before enactment of eiriasa Article 3, plication of Section 3-311 [55-3-311 NMSA 1978]. "Good 
the case law was in conflict over the question of whether faith" in subsection (a)(i) is defined in Section 3-103(a)(4) 
obtaining payment of the check had the effect of an agree- [55-3-103 NMSA 1978] as not only honesty in fact, but the 
ment to the settlement proposed by the debtor. This issue observance of reasonable ey ee cial standards of fair 
was governed by a common law rule, but some courts hold dealing. The meaning of "fair dealing" will depend upon 
that the common law was modified by former Section 1- the facts in the particular case. For example, suppose an 
207 which they interpreted as applying to full settlement insurer tenders a check in settlement of a claim for per- 
checks. sonal injury in an accident clearly covered by the insur- 

2, Comment d, to Restatement of Contracts, Sec- ance policy. The claimant is necessitous and the amount 
tion 281 discusses the full satisfaction check and the appli- of the check is very small in relationship to the extent of 
cable common law rule, In a case like Case #1, the buyer the injury and the amount recoverable under the policy. 
can propose a settlement of the disputed bill by a clear no- If the trier of fact determines that the insurer was taking 
tation on the check indicating that the check is tendered as unfair advantage of the claimant, an accord and satisfac- 
full satisfaction of the bill. Under the common law rule the tion would not result from payment of the check because 
seller; by obtaining payment of the check accepts the offer of the absence of good faith by the insurer in making the 
of compromise by the buyer. The result is the same if the tender. Another example of lack of good faith is found in 
seller adds a notation to the check indicating that the check the practice of some business debtors in routinely print- 
is accepted under protest or in only partial satisfaction of ing full satisfaction language on their check stocks so that 
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all or a large part of the:debts of the debtor are paid by 
checks bearing the full satisfaction language, whether or 
not there is any dispute with the creditor. Under such a 
practice the claimant cannot be sure whether a tender in 
full satisfaction is or:is not being made. Use of a check 
on which full satisfaction language was affixed routinely 
pursuant to such a business practice may prevent an ac- 
cord and satisfaction on the ground that the check:was not 
tendered in good faith under subsection (a)(i), 

Section 3-311 [55-3-311 NMSA 1978] does not apply to 
cases in which the debt is a liquidated amount and not 
subject to a bona fide dispute. Subsection (a)(ii), Other 
law applies to cases in which a debtor is seeking discharge 
of such a debt by paying less than the amount owed. For 
the purpose of Subsection (a)(iii) obtaining acceptance of a 
check is considered to be obtaining payment of the check. 

The person seeking the accord and satisfaction must 
prove that the requirements of Subsection (a) are met. If 
that person also proves that the statement required by 
Subsection (b) was given, the claim is discharged unless 
sSubsection (c) applies. Normally the statement required 
by Subsection (b) is written on the check. Thus, the can- 
celed check can be used to prove the statement as well 
as the fact that the claimant obtained payment of the 
check. Subsection (b) requires a "conspicuous" statement 
that the instrument was tendered in full satisfaction of 
the claim. "Conspicuous" is defined in Section 1-201(10) 
[55-1-201 NMSA 1978]. The statement is conspicuous if 
"it is so written that a reasonable:person against whom it 
is to operate ought to have.noticed it," If the claimant can 
reasonably be expected to examine the check, almost any 
statement on the check should be noticed and is therefore 
conspicuous, In cases in which the claimant is an indi- 
vidual the claimant will receive the check and will nor- 
mally indorse it. Since the statement concerning tender 
in full satisfaction normally will appear above the space 
provided for the claimant's indorsement of the check, the 
claimant "ought to have noticed" the statement. 

5. Subsection (c)(1) is a limitation on Subsection (b) in 
cases in which the claimant is an organization. It is de- 
signed to protect the claimant against inadvertent accord 
and satisfaction, If the claimant is an organization pay- 
ment of the check might be obtained without notice to the 
personnel of the organization concerned with the disputed 
claim. Some business organizations have claims against 
very large numbers of customers, Examples are depart- 
ment stores, public utilities and the like. These claims 
are normally paid by checks sent by customers to a des- 
ignated office at which clerks employed by the claimant 
or a bank acting for the claimant process the checks and 
record the amounts paid. If the processing office is not de- 
signed to deal with communications extraneous to record- 
ing the amount of the check and the account number of 


the customer, payment of a full satisfaction check can eas-, 


ily be obtained without knowledge by the claimant of the 
existence of the full satisfaction statement. This is partic- 
ularly true if the statement is written on the reverse side 
of the check in the area in which indorsements are usu- 
ally written. Normally, the clerks of the claimant have no 
reason to look at the reverse side of checks. Indorsement 
by the claimant normally is done by mechanical means or 
there may be no indorsement at all. Section 4-205(a) [55- 
4-205 NMSA 1978]. Subsection (c)(1) allows the claimant 
to protect itself by advising customers by a conspicuous 
statement that communications regarding disputed debts 
must be sent to a particular person, office, or place. The 
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designated destination and the check is paid, the claim 
is discharged. If the claimant proves that the check was 
not received at the designated destination the claim is not 
discharged unless Subsection (d) applies. 

6. Subsection (c)(2) is also designed to prevent inadver- 
tent accord and satisfaction, It can be used by a claimant 
other than an organization or by a claimant as an alterna- 
tive to Subsection (c)(1). Some organizations may be reluc- 
tant to use Subsection (c)(1) because it-may result in confu- 
sion of customers that causes checks to be routinely sent to 
the special designated person, office, or place. Thus, much 
of the benefit of rapid processing of checks may be lost. An 
organization that chooses not to send a notice complying 
with Subsection (c)(1)(i) may prevent an inadvertent ac- 
cord and satisfaction by complying with Subsection (c)(2). 
If the claimant discovers that it has obtained payment of a 
full satisfaction check, it may prevent an accord and satis- 
faction if, within 90 days of the payment of the check, the 
claimant tenders repayment of the amount of the check to 
the person against whom the claim is asserted. 

7,:, Subsection (c) is subject to subsection (d). Ifa per- 
son against whom a claim is asserted proves that the 
claimant obtained payment of a check known to have been 
tendered in full satisfaction of the claim by "the claimant 
or an agent of the claimant having direct responsibility 
with. respect to the disputed obligation," the claim is dis- 
charged even if (i) the check was not sent to the person, of- 
fice, or place required by a notice complying with Subsec- 
tion (¢)(1), or Gi) the claimant tendered repayment of the 
amount of the check in compliance with Subsection (c)(2). 

A claimant knows that a check was tendered in full satis- 
faction of a claim when the claimant "has actual knowledge" 
of that fact. Section 1-201(25) [55-1-201 NMSA 1978]. Un- 
der Section 1-201(27) [55-1-201 NMSA 1978], if the claimant 
is an organization, it has knowledge that a check was ten- 
dered in full satisfaction of the claim when that fact is 

"brought to the attention of the individual conducting 


__ that transaction, and.in any event when it would have been 


statement must be given to the customer within a reason- © 


able time before the tender is made, This requirement 
is designed to assure that the customer has reasonable 
notice that the full satisfaction check must be sent to a 
particular place. The reasonable time requirement could 
be satisfied by a notice on the billing statement sent to 
the customer. If the full satisfaction check is;sent to the 


brought to his attention if the organization had exercised 
due diligence, An organization exercises due diligence if it 
maintains reasonable routines for communicating signifi- 
cant information to the person conducting the transaction 
and there is reasonable compliance with the routines. Due 
diligence does not require an individual acting for the or- 


ganization to communicate information unless such com- 


munication is part of his regular duties or unless he has 
reason to know of the transaction and that the transaction 
would be materially affected by the information." 

With respect to an attempted accord and satisfaction 
the "individual conducting that transaction" is an em- 
ployee or other agent of the organization having direct 
responsibility with respect to the dispute. For example, 
if the check and communication are received by a collec- 
tion agency acting for the claimant to collect the disputed 
claim, obtaining payment of the check will result in an ac- 
cord and satisfaction even if the claimant gave notice, pur- 
suant to subsection (c)(1), that full satisfaction-checks be 
sent to some other office. Similarly, if a customer asserting 
a claim for breach of warranty with respect to defective 
goods purchased in a retail outlet of a large chain store 
delivers the full satisfaction check to the manager of the 
retail outlet at which the goods were purchased, obtain- 
ing payment of the check will also result in an accord and 
satisfaction. On the other hand, if the check is mailed to 
the chief executive officer of the chain store Subsection (d) 
would probably not be satisfied. The chief executive officer 
of a large corporation may have general responsibility for 
operations of the company, but does not normally have di- 


. rect responsibility for resolving a small disputed bill to a 
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customer, A check for a relatively small amount mailed to 
a high executive officer of a large organization is not likely 
to receive the executive's personal attention. Rather, the 
check would normally be routinely sent to the appropriate 
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office for deposit and credit to the customer's account. 
If the check does receive the personal attention of the 
high executive officer and the officer is aware of the full- 
satisfaction language, collection of the check will result in 
an accord and satisfaction because Subsection (d) applies. 
In this case the officer has assumed direct responsibility 
with respect to the disputed transaction, 

If a full satisfaction check is sent to a lock box or other 
office processing checks sent to the claimant, it is irrel- 
evant whether the clerk processing the check did or did 
not see the statement that the check was tendered as 
full satisfaction of the claim. Knowledge of the clerk is 
not imputed to the organization because the clerk has no 
responsibility with respect to an accord and satisfaction. 
Moreover, there is no failure of "due diligence" under Sec- 
tion 1-201(27) [55-1-201 NMSA 1978] if the claimant does 
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is there any duty of the claimant to assign that duty to 
its clerks. Section 3-311(c) [55-3-311 NMSA 1978] is in- 
tended to allow a claimant to avoid an inadvertent accord 
and satisfaction by complying with either Subsection (c) 
(1) or (2) without burdening the check-processing opera- 
tion with extraneous and wasteful additional duties. 

8. In some cases the disputed claim may have been as- 
signed to a finance company or bank as part of a financing 
arrangement with respect to accounts receivable, If the ac- 
count debtor was notified of the assignment, the claimant is 
the assignee of the account receivable and the "agent of the 
claimant" in subsection (d) refers to an agent of the assignee. 


ANNOTATIONS 


Effective dates. — Laws 1992, ch. 114, § 238 made the 
act effective July 1, 1992. 


not require its clerks to look for full satisfaction state- 
ments'on checks or accompanying communications. Nor 


55-3-312. Lost, destroyed or stolen cashier's check, teller's check or 
certified check. 


(a) In this section: 

(1) "check" means a cashier's check, teller's check or certified check; 

(2) "claimant" means a person who claims the right to receive the amount of a cashier's 
check, teller's check or certified check that was lost, destroyed or stolen; 

(3) "declaration of loss" means a statement, made in a record under penalty of perjury, to the 
effect that: (i) the declarer lost possession of a check; (ii) the declarer is the drawer or payee of the 
check, in the case of a certified check, or the remitter or payee of the check, in the case of a cashier's 
check or teller's check; (iii) the loss of possession was not the result of a transfer by the declarer or 
a lawful seizure; and (iv) the declarer cannot reasonably obtain possession of the check because the 
check was destroyed, its whereabouts cannot be determined or it is in the wrongful possession of an 
unknown person or a person that cannot be found or is not amenable to service of process; and 

(4) "obligated bank" means the issuer of a cashier's check or teller's check or the acceptor 
of a certified check. 

(b) A claimant may assert a claim to the amount of a check by a communication to the obli- 
gated bank describing the check with reasonable certainty and requesting payment of the amount 
of the check, if: (i) the claimant is the drawer or payee of a certified check or the remitter or payee 
ofa cashier's check or teller's check; (ii) the communication contains or is accompanied by a dec- 
laration of loss of the claimant with respect to the check; (iii) the communication is received at a 
time and in a manner affording the bank a reasonable time to act on it before the check is paid; 
and (iv) the claimant provides reasonable identification if requested by the obligated bank. Deliv- 
ery of a declaration of loss is a warranty of the truth of the statements made in the declaration. If 
a claim is asserted in compliance with this subsection, the following rules apply: 

(1) the claim becomes enforceable at the later of: (i) the time the claim is asserted; or (ii) 
the ninetieth day following the date of the check, in the case of a cashier's check or teller's check, or 
the ninetieth day following the date of the acceptance in the case of a certified check; 

(2) until the claim becomes enforceable, it has no legal effect and the obligated bank may 
pay the check or, in the case of a teller's check, may permit the drawee to pay the check. Payment 
to a person entitled to enforce the check discharges all liability of the obligated bank with respect 
to the check; 

(3) if the claim becomes enforceable before the check is presented for payment, the obli- 
gated bank is not obliged to pay the check; and 

(4) when the claim becomes enforceable, the obligated bank becomes obliged to pay the 
amount of the check to the claimant if payment of the check has not been made to a person entitled 
to enforce the check. Subject to Section 55-4-302 NMSA 1978, payment to the claimant discharges 
all liability of the obligated bank with respect to the check. 

(c). If the obligated bank pays the amount of a check to a claimant under Subsection (b)(4) of 
this section and the check is presented for payment by a person having rights of a holder in due 
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course, the claimant is obliged to: (i) refund the,payment tothe obligated bank if the check is paid; 
or (ii) pay the amount of the check to the person having rights of a holder in due course if the check 
is dishonored. 

(a) Ifa claimant has the right to assert a claim under Subsection (b) of this section and is also 
a'person entitled to enforce a cashier's check, teller's check or certified check that is lost, destroyed 
or stolen, the claimant may assert rights with respect te the check en under this section or Sec- 
tion 65-38-8309 NMSA 1978. 


History: 1978 Comp., § 55-3-312, enacted by Laws statement, made under penalty of perjury" to "statement, 
1992, ch. 114, § 125; 2009, ch. 234, § 7. made in a record under penalty of perjury". 
ANNOTATIONS 


The 2009 amendment, effective January 1, 2010, 
in Paragraph (8) of Subsection (a), changed "written 
PART 4 
LIABILITY OF PARTIES 


55-3-401. Signature. 


(a) A person is not liable on an instrument unless (i) the person signed the instrument, or (ii) 
the person is represented by an agent or representative who signed the instrument and the signa- 
ture is binding on the represented person under Section 55-3-402 NMSA 1978. 

(b) A signature may be made (i) manually or by means of a device or machine, and (ii) by the 
use of any name, including a trade or assumed name, or by a word, mark, or symbol.executed or 
adopted by a person with present intention to authenticate a writing. 


History: 1978 Comp., § 55-3-401, enacted by Laws 96, § 3-401, relating to signature, effective July 1, 1992. 


1992, ch. 114, § 126. Laws 1992, ch. 114, § 126, enacted a new section, effective 

j July 1, 1992. For provisions of former section, see the 1991 
OFFICIAL COMMENTS NMSA 1978 on NMOneSource.com, 

UCC Official Comments © by ALI & the NCCUSL. .Re- A rubber stamp endorsement is valid and suffi- 

produced with permission of the PEB for the UCC. All cient to transfer title to the instrument endorsed, when 


made by one having authority. Cooper v. Albuquerque 
Nat'l Bank, 1965-NMSC-076, 75 N.M. 295, 404 P.2d 125. 
Liability of partnership generally. — Where one 


rights reserved. 

1. Obligation on an instrument depends on a signa- 
ture that is binding on the obligor. The signature may be : hee 
made by the obligor personally or by an agent authorized partner executes a negotiable note in his own name, even 
to act. for the obligor. Signature by agents is covered by though for partnership purposes, the firm is not liable 
Section 3-402 [55-3-402 NMSA 1978]. It is not necessary thereon. Harris v. Singh, 1929-NMSC-086, 34 N.M. 470, 
that the name of the obligor appear on the instrument, so 283 P. 910 (decided under former jaw). 
long as there is a signature that binds the obligor, Signa- Law reviews. — For note, "New Mexico's Uniform 
Tamera oeearninra cole Commercial Code: Presentment Warranties and the Myth 

2. A signature may be handwritten, typed, printed or Hoes ‘Shelter Provision'," see 4 Nat. Resources J. 398 
made in any other manner. It need not be subscribed, and ; 
may appear in the body of the instrument, as in the case of Cooper v. Albuquerque Nat'l Bank, 75 N.M. 295, 404 
"I, John Doe, promise to pay * * *" without any other sig- P.2d 125 (1965), commented on in 6 Nat. Resources J. 142 
nature. It may be made by mark, or even by thumb-print. (1966). Tay , , d 
It may be made in any name, including any trade name For article, Essential Attributes of Commercial Paper 
or assumed name, however false and fictitious, which is - Part L." see 1 N.M. L. Rev. 479 (1971). 
adopted for the purpose. Parol evidence is admissible to Am. Jur, 2d, A.L.R. and C.J.S, references. — 11 Am, 
identify the signer, and when the signer is identified the Jur. 2d Bills and Notes §§ 209, 210, 212, 556. 
signature is effective. Indorsement in a name other than Sufficiency of signing or endorsing a bill or note by 


‘ : tion 3-204(d) [55-3: printing or stamping, 7 A.L.R. 672, 46 A.L.R. 1498. 
SPARSE ET ne isi governed:hy.Sectiog ‘ail Place of maker's signature on bill or note, 20 A.L.R. 394. 


Construction and effect of statutes as to doing business 
under an assumed or fictitious name or designation not 
showing the names of the persons interested, 42 A\L.R.2d 
516. 

Bank's liability for payment or withdrawal on less than 
ANNOTATIONS | required number of signatures, 7A.L.R.4th 655. 


10 C.J.S. Bill d Not 27 et seq.; 80 C.J.S. Signa- 
Repaale: — Laws 1992, ch. 114, § 237 repealed for- tures § 1 et aa ethno hme oe 
mer 55-3-401 NMSA 1978, as enacted by Laws 1961, ch. 


This section is not intended to affect any other law re- 
quiring a signature by mark to be witnessed, or any signa- 
ture to be otherwise authenticated, or requiring any form 
of proof. 
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55-3-402. Signature by representative. cd 


(a) Ifa person acting, or purporting to act, as a representative signs an instrument by signing 
either the name of the represented person or the name of the signer, the represented person is 
bound by the signature to the same extent the represented person would be bound ifthe signature 
were on a simple contract. If the represented person is bound, the signature of the representative 
is the "authorized signature of the represented person" and the represented person is liable on the 
instrument, whether or not identified in the instrument. 

(b) Ifarepresentative signs the name of the representative to an instrument and the signalare 
is an authorized signature of the represented person, the following rules apply: 

(1) Ifthe form of the signature shows unambiguously that the Beatie: is made on behalf 
of the represented person who is identified in the instrument, the representative is not liable on 
the instrument. 

(2) Subject to Subsection (c), if (i) the form of the signature does not show Gann bEeTiUale 
that the signature is made in a representative capacity or (ii) the represented person is not iden- 
tified in the instrument, the representative is liable on the instrument to a holder in due course 
that took the instrument without notice that the representative was not intended to be liable on 
the instrument. With respect to any other person, the representative is liable on the instrument 
unless the representative proves that the original parties did not intend ‘we Base a ee to be 
liable on the instrument. ‘ 

(c) Ifa representative signs the name of the representative as drawer of a aaa withoubt in- 
dication of the representative status and the check is payable from an account of the represented 
person who is identified on the check, the signer is not liable on the check if the signature is an 
authorized signature of the represented person. 


History: 1978 Comp., § 55-3-402, enacted by Laws and the payee of the note, the agent could escape liability 
1992, ch. 114, § 127. on the note by proving that the agent and the payee did 
not intend that the agent be liable on the note when the 

OFFICIAL COMMENTS note was issued. Former Section 3-403(2)(b). Under. the 

UCC Official Comments © by ALI & the NCCUSL. Re- prevailing interpretation of former Section 3-401(1), the 
produced with permission of the PEB for the UCC. All principal was not liable on the note under former Sec- 
rights reserved. tion 3-401(1) because the principal's name did not appear 


on the note. Thus, nobody was liable on the note even 


1. Subsection (a) states when the represented person 
(a) 4 2 though all parties knew that the note was signed by the 


is bound on an instrument if the instrument is signed 


by. a representative. If under the law of agency the rep- agent on behalf of the principal. Under Section 3-402(a) 
een person would be bound by the act of the repre- [55-3-402 NMSA 1978] the principal would be liable on 
sentative in signing either the name of the represented the note. 
person or that of the representative, the signature is the 2. Subsection (b) concerns the question of when an 
authorized signature of the represented person. Former agent who signs an instrument on behalf of a principal 
Section 3-401(1) stated that "no person is liable. on an is bound on the instrument. The approach followed by 
instrument unless his signature appears thereon." This for yp Section 8-408 ine ig specify the form'of signatitire 
was interpreted as meaning that an undisclosed principal that imposed or avoided liability. This approach was un- 
is not liable on an instrument..This interpretation pro- satisfactory. There are many ways in which there can be 
vided an exception to ordinary agency law that binds an ambiguity about a signature. It is better to state a gen- 
undisclosed principal on a simple contract. eral rule, Subsection (b)(1) states that if the form of the 

It is questionable whether this exception was justified signature unambiguously shows that it is made on behalf 
by the language of former Article 3 and there is no appar- of an identified represented person (for example, "P, by 
ent policy justification for it. The exception is rejected A, Treasurer") the agent is not liable. This is a workable 
by Subsection (a) which returns to ordinary rules of standard for a court to apply. Subsection (b)(2) partly 
agency. If P, the principal, authorized A, the agent, to bor- changes former Section 3-403(2). Subsection (b)(2) re- 
row money on P's behalf and A signed A's name to a note lates to cases in which the agent signs on behalf ofa prin- 
without disclosing that the signature was on behalf of P, cipal but the form of the signature does not fall within 
A is liable.on the instrument. But if the person entitled Subsection (b)(1). The following cases are illustrative, In 
to enforce the note can also prove that P authorized A to each case John Doe is the authorized agent of Richard 
sign on P's behalf, why shouldn't P also be liable on the Roe and John Doe signs a note on behalf of Richard Roe. 
instrument? To recognize the liability of P takes noth- In each case the intention of the original parties to the 
ing away from the utility of negotiable instruments, Fur- instrument is that Roe is to be liable ‘on the instrument 
thermore, imposing liability on P has the merit of mak- but: Doe is not to be liable. Bes Syke ty Aa 
ing it impossible to have an instrument on which nobody Case #1. Doe signs "John Doe" without indicating in 
is liable even though it was authorized by P. That result the note that Doe is signing as agent. The note does not 
could occur under former Section 8-401(1) if an autho- identify Richard Roe as the represented person. 
rized agent signed "as agent" but the note did not iden- Case #2. Doe signs "John Doe, Agent" but the note does 
tify the principal. If the dispute was between the agent not identify Richard Roe as the represented person, 
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Case #3. The name "Richard Roe" is written on the:note 
and immediately below that name Doe signs "John Doe" 
without indicating that Doe signed as agent. 

In each case Doe is liable on the instrument to a holder 
in due course without notice that Doe was not intended 
to be liable. In none of the cases does Doe's signature un- 
ambiguously show that Doe was signing as agent for an 
identified principal. A holder in due course should be able 
to resolve any ambiguity against Doe. 

But the situation is different if a holder in due course 
is not involved. In each case Roe is liable on the note. 
Subsection (a). If the original parties to the note did not 
intend that Doe also be liable, imposing liability on Doe is 
a windfall to the person enforcing the note. Under subsec- 
tion (b)(2) Doe is prima facie liable because his signature 
appears on the note and the form of the signature does not 
unambiguously refute personal liability, But Doe can es- 
cape liability by proving that the original parties did not 
intend that he be liable on the note. This is a change from 
former Section 3-403(2)(a). 

A number of cases under former Article 3 involved situ- 
ations in which an agent signed the agent's name to a 
note, without qualification and without naming the per- 
son represented, intending to bind the principal but not 
the agent. The agent attempted to prove that the other 
party had the same intention. Some of these cases in- 
volved mistake, and in some there was evidence that the 
agent may have been deceived into signing in that man- 
ner. In some of the cases the court refused to allow proof 
of the intention of the parties and imposed liability on the 
agent based on former Section 3-403(2)(a) even though 
both parties to the instrument may have intended that 
the agent not be liable. Subsection (b)(2).. changes the 
result of those cases, and is consistent, with Section 3-. 
117 [55-3-117 NMSA 1978] which allows oral or written 
agreements to modify or nullify apparent obligations on 
the instrument. 

Former Section 3-403 spoke of the represented person 
being "named" in the instrument, Section 3-402 [55-3- 
402 NMSA 1978] speaks of the represented person being 
"identified" in the instrument. This change in terminol- 
ogy is intended to reject decisions under former Section 3- 
403(2) requiring that the instrument state the legal name 
of the represented person. 

3. Subsection (c) is directed at the check cases. It 
states that if the check identifies the represented person 
the agent who signs on the signature line does not have to 
indicate agency status, Virtually all checks used today are 
in personalized form which identify the person on whose 
account the check is drawn. In this case, nobody is de- 
ceived into thinking that the person signing the check is 
meant to be liable. This subsection is meant to overrule 
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cases decided under former Article 3 such as Griffin v. ee 
linger, 588 S,W.2d 97 (Texas 1976). 


ANNOTATIONS 


Repeals. — Laws 1992, ch. 114, § 237 repealed former 

55-3-402 NMSA 1978, as enacted by Laws 1961, ch. 96, 
§ 3-402, relating to signature in ambiguous capacity, ef- 
fective July 1, 1992. Laws 1992, ch, 114, § 127 enacted a 
new section, effective July 1, 1992. For provisions of for- 
mer section, see the 1991 NMSA 1978'0n NMOneSource 
com. 
Treasurer not presumptively signing for corpora- 
tion. — The treasurer of a corporation is not such an officer 
thereof as makes his signing a promissory note presump- 
tively or prima facie the act of the corporation and the burden 
of showing he acted with authority is upon the plaintiff, Oak 
Grove & Sierra Verde Cattle Co. v. Foster, 1895-NMSC-003, 7 
N.M. 650, 41 P, 522 (decided under former law), 

When corporation unable to deny authority of 
president. — In suit by the payee of a note which was 
signed by the man who was president of a corporation 
as "Cox Bros., Inc., by Hal R, Cox," in the presence of 
his brother who was treasurer, the corporation will be 
estopped to deny its signature or the authority of the 
president to sign for the corporation, the payee having 
no knowledge of any limitation of authority; especially 
in view of the fact that similar transactions and similar 
notes had been acknowledged and paid. Timberlake v. 
Cox Bros,, 1985-NMSC-037, 39 N.M. 1838, 43 P.2d 924. 

Parol evidence is admissible to prove fraud on 
underlying transaction concerning a promissory note 
where a representative claims to have signed the instru- 
ment under the influence of fraudulent misrepresenta- 
tions as to personal liability. Hot Springs Nat'l Bank v. 
Stoops, 1980-NMSC-075, 94 N.M. 568, 613 P.2d 710. 

Law reviews. — For article, "Essential Attributes of 
Commercial Paper - Part I," see 1 N.M. L. Rev. 479 (1971). 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 11 Am. 
Jur. 2d Bills and Notes §§ 328, 466, 550, 555, 556, 558 to 
560, 562, 566, 575; 12 Am. Jur. 2d Bills and Notes § 1241. 

Authority of agent to endorse and transfer commercial 
paper, 12. A.L.R. 111, 37 A.L.R.2d 453. 

Liability of principal for overdraft drawn by agent and 
paid by bank, 58 A.L.R. 816. 

Personal liability of one who signs or endorses without 
qualification commercial paper of corporation, 82 A.L.R.2d 
424. 

Construction and application of UCC § 3-403(2) dealing 
with personal liability of authorized representative who 
signs negotiable instrument in his own name, 97 A.L.R.3d 
798. 

2A C.J.S. Agency § 233 et seq.; 10 C.J.S. Bills and Notes 
§ 12. 


(a) Unless otherwise provided in this article or Article 4, an unauthorized signature is ineffec- 
tive except as the signature of the unauthorized signer in favor of a person who in good faith pays 
the instrument or takes it for value. An unauthorized signature may be ratified for all purposes 


of this article. 


(b) Ifthe signature of more than one person is required to constitute the authorized signature 
of an organization, the signature of the organization is unauthorized if one of the required signa- 


tures is lacking. 


(c) The civil or criminal liability of a _ person who makes an unauthorized signature is not af- 
fected by any provision of this article which makes the unauthorized signature effective for the 


purposes of this article. 
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History: 1978 Comp., § 55-3-403, enacted by Laws 
1992, ch. 114, § 128. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL.. Re- 
produced with permission of the PEB for tt UCC. All 
rights reserved, 

1. "Unauthorized" signature is defined in nyfection 1- 
201(43) [65-1-201 NMSA 1978] as one that includes a 
forgery as well as a signature made by one exceeding 
actual or apparent authority. Former Section 3-404(1) 
stated that an unauthorized signature was inoperative 
as the signature of the person whose name was signed 
unless that person "is precluded from denying it." Un- 
der former Section 3-406 if negligence by the person 
whose name was signed contributed to an unauthorized 
signature, that person "is precluded from asserting the 
* * * Jack of authority." Both of these sections were ap- 
plied to cases in which a forged signature, appeared on 
an instrument and the person asserting rights,on.the 
instrument alleged that the negligence of the purported 
signer contributed to the forgery. Since the standards 
for liability between the two sections differ, the overlap 
between the sections caused confusion. Section 3-403(a) 
[55-3-403 NMSA 1978] deals with the problem by re- 
moving the preclusion language that appeared in former 
Section 3-404. 

2. The except clause of the first sentence of subsection 
(a) states the generally accepted rule that the unauthor- 
ized signature, while it is wholly inoperative as that of 
the person whose. name is signed, is effective to impose 
liability upon the signer or to transfer any rights that the 
signer may have in the instrument. The signer's liabil- 
ity is not in damages for breach of warranty of authority, 
but is full liability on the instrument in the capacity in 
which the signer signed. It is; however, limited to parties 
who take or pay the instrument in good faith; and one who 
knows that the signature is unauthorized cannot recover 
from the signer on the instrument, 

3. The last sentence of Subsection (a) allows an unau- 
thorized signature to be ratified. Ratification is a retroac- 
tive adoption of the unauthorized signature by the person 
whose name is signed and may be found from conduct as 
well as from express statements. For example, it may be 
found from the retention of benefits received in the trans- 
action with knowledge.of the unauthorized signature, Al- 
though the forger is not an agent, ratification is governed 
by the rules and principles applicable to ratification of un- 
authorized acts of an agent. 

Ratification is effective for all purposes of this Article. 
The unauthorized signature becomes valid so far as its ef- 
fect.as a signature is concerned. Although the ratification 
may relieve the signer of liability on the instrument, it 
does not of itself relieve the signer of liability to the per- 
son whose name is signed. It does not in any way affect 
the criminal law. No policy of the criminal law prevents 
a person whose name is forged to assume liability to oth- 
ers on the instrument by ratifying the forgery, but the 
ratification cannot affect the rights of the state. While the 
ratification may be taken into account with other relevant 
facts in determining punishment, it does not relieve the 
signer of criminal liability. 

4. Subsection (b) clarifies the meaning of "unauthor- 
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ized" in cases in which an instrument contains less than , 


all of the signatures that are required as authority to pay 
a check. Judicial authority was split on the issue whether 
the one-year notice period under former Section 4-406(4) 
(now Section 4-406(f)) [55-4-406 NMSA 1978] barred a 
customer's suit against a payor bank that paid a check 
containing less than all of the signatures required by the 
customer to authorize payment of the check. Some cases 
took the view that if a customer required that a check 
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contain the signatures of both A and B to authorize pay- 
ment and only A' signed, there was no unauthorized signa- 
ture within the meaning of that term in former Section 4- 
406(4) because ‘A's signature was neither unauthorized 
nor forged. The other cases correctly pointed out that it 
was the customer's signature at issue and not that of A; 
hence, the customer's signature was unauthorized if all 
signatures required to authorize payment of the check 
were not on the check. Subsection (b) follows the latter 
line of cases. The same analysis applies if A forged the 
signature of B. “Because the forgery is not»effective as a 
signature of B, the required signature.of B is lacking. 

Subsection (b) refers to "the authorized signature, of 
an organization." The definition of "organization" in Sec- 
tion 1-201(28) [55-1-201 NMSA 1978] is very broad. It 
covers not only commercial entities but also "two or more 
persons having a joint or common interest." Hence Sub- 
section (b) would apply when a husband.and wife are both 
required to sign an instrument. 


ANNOTATIONS 


Repeals. — Laws 1992, ch. 114, § 237 repealed former 
55-3-403 NMSA 1978, as enacted by Laws 1967, ch. 186, 
§ 9, relating to signature by authorized representative, ef- 
fective July 1, 1992, Laws 1992, ch. 114, § 128, enacted a 
new section, effective July 1, 1992. For provisions of for- 
mer section, see the 1991 NMSA 1978 on NMOneSource 
.com. For present comparable provisions, see 55-3-402 
NMSA 1978. 

Compiler's notes. — The cases in the following notes 
were decided under former law. 

Effect of denial of signature by alleged maker. — 
A denial by the alleged maker of a promissory note, under 
oath, of the signature thereto, coupled with an allegation 
that the signature was a forgery, placed in issue the genu- 
ineness and due execution of the same. Wight v. Citizens' 
Bank, 1912-NMSC-008, 17 N.M. 71, 124 P. 478. 

Not affirmative defense. — Where alleged maker 
of a promissory note, under oath, denied the signature 
thereto, and alleged that the signature was a forgery, it 
did not constitute an affirmative defense, casting upon the 
defendant the burden to establish by a preponderance of 
the evidence that he did not make and execute the note 
in question. Wight v. Citizens' Bank, 1912-NMSC-008, 17 
N.M. 71, 124 P. 478, 

Where corporation unable to deny authority 
of president. — Where the president of a corporation 
signed the corporation's name to a note, the treasurer be- 
ing present and making no objection, the corporation was 
estopped to claim the’signature as inadvertent, it having 
paid two other notes to the same payee, signed by the 
president. Timberlake v. Cox Bros., 1985-NMSC- 037, 39 
N.M. 188, 43 P.2d 924, 

Liability on forged instrument generally. — Where 
a bank, in good faith and for value, purchases from an en- 
dorser or holder a check upon another bank, and endorses 
and forwards same to its collection agency for collection, and 
the collection agency on presenting same to drawee bank re- - 


‘ceives payment, the drawee bank on discovery of the check 


to be forged cannot recover the money back from bank to 
whom it was paid without proving negligence by the latter. 
State Nat'l Bank v. Bank of Magdalena, 1916-NMSC-032, 21 
N.M. 653, 157 P. 498, 1916E L.R.A. 1296 (1916). 

If endorsement of the payee be treated.as a forgery, the 
bank as subsequent endorsee acquired no rights under it, 
and it is liable on its guarantee on an adjusted service 
certificate issued pursuant to World War Adjusted Comi- 
pensation Act (former 38 U.S.C. § 591 et seq.) unless the 
United States is by its laches precluded from asserting 
the guaranty. United States v. First Nat'l Bank, 181 F.2d 
985 (10th Cir. 1942), cert. denied, 318 US. 774, 63 S.Ct. 
830, 87 L. Ed, 1144 (1948). 
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Law reviews. — For article, "Essential Attributes of Right of drawee of forged check or draft to recover 
Commercial Paper ~ Part I,".see 1 N.M..L. Rev. 479 (1971). amount paid thereon, 121 A.L.R. 1056. 

Am, Jur, 2d, A.L.R. and C.J.S. references. —3 Am. Right of owner of check against one who cashes it ona 
Jur. 2d Agency §§ 81; 152; 10 Am..Jur. 2d Banks § 624; 11 forged or unauthorized endorsement and procures its pay- 
Am. Jur, 2d Bills and Notes §§ 704, 709, 710, 712 to 714. ment by drawee, 100 A.L.R.2d 670. 

Payment of check upon forged or unauthorized endorse- What constitutes ratification of unauthorized Pigaatus 
ment as affecting the right of true owner. against the bank, under U.C.C. § 3-404, 93 A.L.R.38d 967. 
14.A.L.R. 764,69 A.L.R. 1076: 187 A.L.R, 874. 10 C.J.S. Bills and Notes § 27 et seq. 


55-3-404., Tagore patti payees. 


(a) If an impostor, by use of the shells or otherwise, induces the issuer of an instrument to issue 
the instrument to the impostor, or to a person acting in concert with the impostor, by impersonat- 
ing the payee of the instrument or a person authorized,to act for the payee, an indorsement of the 
instrument by any person in the name of the payee is:effective as the indorsement of the payee in 
favor of a person who, in good faith, pays the ‘instrument or takes it for value or for collection. 

(b) If G) a person whose intent determines to whom an instrument is payable (Sec- 
tion 55-3-110(a) or (b) NMSA 1978) does not intend the person identified as payee to have any 
interest in the instrument, or (ii) the person identified as payee of an instrument is a fictitious 
person, the following rules apply until the instrument is negotiated by special indorsement: 

(1) Any person in possession of the instrument is its holder. 

(2) Anindorsement by any person in the name of the payee stated in the HetTHE 4 is ef- 
fective as the indorsement of the payee in favor of a person who, in 1.2000 faith, pays the instrument 
or takes it for value or for collection. 

(c) Under Subsection (a) or (6b), an indorsement is ori in the name of a payee if (i) it is 
made in a name substantially similar to that of the payee or (ii) the instrument, whether or not 
indorsed, is deposited in a depositary bank to an account in a name substantially similar to that 

of the payee. 

(d) With respect to an instrument to which Subsection (a) or (b) applies, if a person paying the 
instrument or taking it for value or for collection fails to exercise ordinary care in paying or taking 
the instrument and that failure substantially contributes to loss resulting from payment of the 
instrument, the person bearing the loss may recover from the person failing to exercise ordinary 
care to the extent the failure to exercise ordinary care contributed to the loss. 


History: 1978 Comp., § 55-3-404, enacted by Laws 3, Section 3-404(a) [55-3-404 NMSA 1978] gives Impostor 
1992, ch. 114, § 129. ; the power to negotiate the check in both cases. 

2. Subsection (b) is based in part on former Section 3- 

OFFICIAL COMMENTS 405(1)(b) and in part on NIL. § 9(8). It covers cases in 

UCC Official Comments © by ALI & the NCCUSL. Re- which an instrument is payable toa fictitious or nonex- 

produced with-permission of the PEB for the UCC. All isting person and to cases in which the payee is a real 


person but the drawer or maker does not intend the payee 
to have any interest in the instrument. Subsection (b) ap- 


governed by former Section 3- 405(1)(a) and the fictitious plies to any instrument, but its primary importance is 
payee cases were governed by Section 3-405(1)(b). Sec- with respect to checks of corporations and other organiza- 
tion 3-404 [55-3-404 NMSA 1978] replaces former Sec- tions, lt also applies to forged check cases. The following 
tion 3-405(1)(a) and (b) and modifies the previous law in cases illustrate Subsection (b): _ 
some respects, Former Section 3-405 was read by some Case #1. Treasurer is authorized to draw checks in be- 
courts to require that the indorsement.be in the exact half of Corporation. Treasurer fraudulently draws a check 
name of the named payee. Revised Article 3 rejects this of Corporation payable to Supplier Co., a non-existent 
result. Section 3-404(c).[55-3-404 NMSA.1978] requires company, Subsection (b) applies because Supplier Co. is 
only that the indorsement be made in a name "substan- a fictitious person and because Treasurer did not intend 
tially similar" to that of the payee. Subsection (c) also Supplier Co. to have any interest in the check, Under 
recognizes the fact that checks may be deposited without Subsection (b)(1) Treasurer, as the person in possession 
indorsement.. Section 4-205(a) [55-4-205 NMSA 1978]. of the check, becomes the holder of the check. Treasurer 
Subsection (a) changes the former law in a case in indorses the check in the name "Supplier Co." and depos- 
which the impostor is impersonating an agent. Under for- its it in Depositary Bank, Under Subsection (b)(2) and (c) 
mer Section 3-405(1)(a), if Impostor impersonated Smith (i), the indorsement is effective to make Depositary Bank 
aatdadnidl dad Bendaaw cariwiruidac cece ol cconenat the holder and therefore a person entitled to enforce the 
Smith, Impostor could negotiate the check. If Impostor instrument, es 3-301, 6 ; had subir: 
impersonated Smith,.the president of Smith Corporation, Case #2. Same facts as Case # Bren that ine 
and the check was payableto the order of Smith Corpo- Co. is an actual company that does business with Cor- 
ration, the section did not apply. See the last. paragraph poration. If Treasurer intended to steal the check when 


‘on ’S-406. foc Agtick the check was drawn, the result in Case #2 is the same 
shiPqmmante2 toxfarngr Sertinn Ui veyised. Article as the result in Case #1. Subsection (b) applies because 


rights reserved. 
1. . Under, former Article 3, the impostor cases were 
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Treasurer did not intend Supplier Co. to have any inter- 
est in the check. It does not make any difference whether 
Supplier Co. was or was not a creditor of Corporation 
when the check was drawn. If Treasurer did not decide to 
steal the check until after the check was drawn, the case 
is covered by Section 3-405 [55-3-405 NMSA 1978] rather 
than Section 3-404(b) [55-3-404 NMSA 1978], but the re- 
sult is the same. See Case #6 in Comment 3 to Section 3- 
405 [55-3-405 NMSA 1978]. 

Case #3. Checks of Corporation must be signed by two 
officers. President and Treasurer both sign a check of 
Corporation payable to Supplier Co., a company that does 
business with Corporation from time to time but to which 
Corporation does not owe any money. Treasurer knows 
that no money is owed to Supplier Co. and does not intend 
that Supplier Co, have any interest in the check. Presi- 
dent believes that money is owed to, Supplier Co, Trea- 
surer obtains possession of the check after it is signed. 
Subsection (b) applies because Treasurer is "a person 
whose intent determines to whom an instrument is pay- 
able" and Treasurer does not intend Supplier Co. to have 
any interest in the check. Treasurer becomes the holder 
of the check and may negotiate it by indorsing it in the 
name "Supplier Co." 

Case #4. Checks of Corporation are signed by a check- 
writing machine. Names of payees of checks produced by 
the machine are determined by information entered into 
the computer that operates the machine. Thief, a person 
who is not an employee or other agent of Corporation, 
obtains access to the computer and causes the check- 
writing machine to produce a check payable to Supplier 
Co., a non-existent company. Subsection (b)(ii) applies. 
Thief then obtains possession of the check. At that point 
Thief becomes the holder of the check because Thief is the 
person in possession of the instrument. Subsection (b) 
(1). Under Section 3-301 [55-38-8301 NMSA 1978], Thief, as 
holder, is the "person entitled to enforce the instrument" 
even though Thief does not. have title to the check and is 
in wrongful possession of it. Thief indorses the check in 
the name "Supplier Co." and deposits it in an account in 
Depositary Bank which Thief opened in the name "Sup- 
plier Co." Depositary Bank takes the check in good faith 
and credits the "Supplier Co." account. Under Subsection 
(b)(2) and (c)(i), the indorsement is effective. Depositary 
Bank becomes the holder and the person entitled to en- 
force the check. The check is presented to the drawee 
bank for payment and payment is made. Thief then 
withdraws the credit to the account. Although the check 
was issued without authority given by Corporation, the 
drawee bank is entitled to pay the check and charge Cor- 
poration's account if there was an agreement with Corpo- 
ration allowing the bank to debit Corporation's account 
for payment of checks produced by the check-writing ma- 
chine whether or not authorized. The indorsement is also 
effective if Supplier Co, is a real person. In that case Sub- 
section (b)(i) applies. Under Section 3-110(b) [55-3-110 
NMSA 1978] Thief is the person whose intent determines 
to whom the check is payable, and Thief did not intend 
Supplier Co. to have any interest in the check. When the 
drawee bank pays the check, there is no breach of war- 
ranty under Section 3-417(a)(1) or 4-208(a)(1) [55-3-417 
or 65-4-208 NMSA 1978, respectively] because Depositary 
Bank was a person entitled to enforce the check when it 
was forwarded for payment. 

Case #5, Thief, who is not an employee or agent of Cor- 
poration, steals check forms of Corporation. John Doe is 
president of Corporation and is authorized to sign checks 
on behalf of Corporation as drawer. Thief draws a check in 
the name of Corporation as drawer by forging the signature 
of Doe. Thief makes the check payable to the order of Sup- 
plier Co. with the intention of stealing it. Whether Supplier 
Co, is a fictitious person or a real person, Thief becomes the 
holder of the check and the person entitled to enforce it. 
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The analysis is the same as that in Case #4. Thief deposits 
the check in an account in Depositary Bank which Thief 
opened in the name "Supplier Co." Thief either indorses 
the check in a name other than "Supplier Co.” or does not 
indorse the check at all. Under Section 4-205(a) [55-4-205 
NMSA 1978] a depositary bank may become holder of a 
check deposited. to the account of a customer if the cus- 
tomer was a holder, whether or'not the customer indorses, 
Subsection (c)(ii) treats deposit to an account in a name 
substantially similar to that of the payee as the equivalent 
of indorsement in the name of the payee. Thus, the deposit 
is an effective indorsement of the check. Depositary Bank 
becomes the holder of the check and the person entitled to 
enforce the check. If the check is paid by the drawee bank, 
there is no breach of warranty under Section 3-417(a)(1) or 
4-208(a)(1) [55-3-417 or 55-4-208 NMSA 1978, respectively] 
because Depositary. Bank was a person entitled to enforce 
the check when it was forwarded for payment and, unless 
Depositary Bank knew about the forgery of Doe's signa- 


ture, there is no breach of warranty under Section 3-417(a) 


(3) or 4-208(a)(3) [55-3-417 or 55-4-208 NMSA 1978, respec- 


__ tively]. Because the check was a forged check the drawee 
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bank is not entitled to charge Corporation's account unless 


‘Section 3-406 or Section 4-406 [55-3-406 or 55-4-406 NMSA 


1978, respectively] applies. 

3. In cases governed by subsection (a) the dispute will 
normally be between the drawer of the check that was 
obtained by the impostor and the drawee bank that paid 
it. The drawer is precluded from obtaining recredit of the 
drawer's account by arguing that the check was paid on a 
forged indorsement so long as the drawee bank acted in 
good faith in paying the check: Cases governed by subsec- 
tion (b) are illustrated by Cases #1 through #5 in Com- 
ment 2, In Cases #1, #2, and #8 there is no forgery of the 
check, thus the drawer of the check takes the loss if there 
is no lack of good faith by the banks involved. Cases #4 
and #5 are forged check cases. Depositary Bank is en- 
titled to retain the proceeds of the check if it didn't know 
about the forgery. Under Section 3-418 [55-3-418 NMSA 
1978] the drawee bank is not entitled to recover form 
Depositary. Bank on the basis of payment by mistake be- 
cause Depositary Bank took the check in good faith and 
gave value for the check when the credit given for the 
check was withdrawn. And there is no breach of warranty 
under Section 3-417(a)(1) or (3) or 4-208(a)(1) or (3) [55- 
3-417 or 55-4-208 NMSA 1978, respectively]. Unless Sec- 
tion 3-406 [55-3-406 NMSA 1978] applies the loss is taken 
by the drawee bank if a forged check is paid, and that is 
the result in Case #5. In Case #4 the loss is taken by Cor- 
poration, the drawer, because an agreement between Cor- 
poration and the drawee bank allowed the bank to debit 
Corporation's account despite the unauthorized use of the 
check-writing machine. 

If a check payable to an impostor, fictitious payee, or 
payee not intended to have an interest in the check is 
paid, the effect of Subsections (a) and (b) is to place the 
loss on the drawer of the check rather than on the drawee 
or the Depositary Bank that took the check for collection. 
Cases governed by Subsection (a) always involve fraud, 
and fraud is almost’ always involved in cases governed by 
Subsection (b). The drawer is in the best position to avoid 
the fraud and thus should take the loss, This is true in 
Case #1, Case #2, and Case #3. But in some cases the per- 
son taking the check might have detected the fraud and 
thus have prevented the loss by the exercise of ordinary 
care. In those cases, if that person failed to exercise ordi- 
nary care, it is reasonable that that person bear loss to the 
extent the failure contributed to the loss. Subsection (d) 
is intended to reach that result. It allows the person who 
suffers loss as a result of payment of the check to recover 
from the person who failed to exercise ordinary care. In 
Case #1, Case #2, and Case #3, the person suffering the 
loss is Corporation, the drawer of the check. In each case 
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the most likely defendant is the depositary bank that took 
the check and failed to exercise ordinary care. In those 
cases, the drawer has a cause of action against the of- 
fending bank to recover a portion of the loss. The amount 
of loss to be allocated to each party is left to the trier of 
fact. Ordinary care is defined in Section 3-103(a)(7) [55- 
3-103 NMSA 1978]. An example of the type of conduct by 
a depositary bank that could give rise to recovery under 
Subsection (d) is discussed in Comment 4 to Section 3-405 
[55-3-405 NMSA 1978]. That comment addresses the last 
sentence of Section 3-405(b) [55-3-405 NMSA 1978] which 
is similar to Section 3-404(d) [55-3-404 NMSA 1978]. 

In Case #1, Case #2, and Case #3, there was no forg- 
ery of the drawer's signature. But cases involving checks 
payable to a fictitious payee or a payee not intended to 
have an interest in the check are often forged check cases 
as well. Examples are Case #4 and Case #5. Normally, 
the loss in forged check cases is on the drawee bank that 
paid the check. Case #5 is an example. In Case #4 the 
risk with respect to the forgery is shifted to the drawer 
because of the agreement between the drawer and the 
drawee bank. The doctrine that prevents a drawee bank 
from recovering payment with respect to a forged check if 
the payment was made to a person who took the check for 
value and in good faith is incorporated into Section 3-418 
and Sections 3-417(a)(3) and 4-208(a)(3) [55-3-418 and 55- 
3-417 and 55-4-208 NMSA 1978, respectively]. This doc- 
trine is based on the assumption that the depositary bank 
normally has no way of detecting the forgery because the 
drawer is not that bank's customer. On the other hand, 
the drawee bank, at least in some cases, may be able to de- 
tect the forgery by comparing the signature on the check 
with the specimen signature that the drawee has on file. 
But in some forged check cases the depositary bank is in 
a position to detect the fraud. Those cases typically in- 
volve a check payable to a fictitious payee or a payee not 
intended to have an interest in the check. Subsection (d) 
applies to those cases. If the depositary bank failed to 
excercise ordinary care and the failure substantially con- 
tributed to the loss, the drawer in Case #4 or the drawee 
bank in Case #5 has a cause of action against the deposi- 
tary bank under subsection (d), Comment 4 to Section 3- 
405 [55-3-405 NMSA 1978] can be used as a guide to the 
type of conduct that could give rise to recovery under Sec- 
tion 3-404(d) [55-3-404 NMSA 1978]. 


ANNOTATIONS 


Repeals. — Laws 1992, ch. 114, § 237 repealed former 
55-3-404 NMSA 1978, as enacted by Laws 1961, ch. 96, 
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§ 3-404, relating to unauthorized signatures, effective 
July 1, 1992. Laws 1992, ch. 114, § 129, enacted a new sec- 
tion, effective July 1, 1992. For provisions of former sec- 
tion, see the 1991 NMSA 1978 on NMOneSource.com. For 
present comparable provisions, see 55-3-403 NMSA 1978. 

Section is exception to general rule of nonliabil- 
ity. — As a general rule, forged indorsements are ineffec- 
tive to pass title or to authorize a drawee to pay. But this 
section operates as an exception to the general rule. W. 
Cas. & Sur, Co. v, Citizens Bank, 676 F.2d 1344 (10th Cir. 
1982). 

In certain factual situations, this section treats any- 
one's indorsement in the name of the payee as effective to 
pass title to the instrument, leaving the drawer liable on 
the instrument despite the forged indorsement. W. Cas. & 
Sur. Co. v. Citizens Bank, 676 F.2d 1344 (10th Cir. 1982), 

Purpose of the indorsement requirement in this 
section is primarily to ensure that the check presents a 
normal appearance and that the person negotiating it can 
reasonably be identified as the intended payee. W. Cas. & 
Sur. Co, v. Citizens Bank, 676 F.2d 1344 (10th Cir. 1982). 

Subsection (1)(c) covers apparently normal busi- 
ness transaction. — Subsection (1)(c) covers situations 
in which an employee starts the wheels of normal busi- 
ness procedure in motion to produce a check for a nonau- 
thorized transaction. W. Cas. & Sur, Co. v, Citizens Bank, 
676 F.2d 1344 (10th Cir. 1982) (decided under prior law). 

Negligence of bank not relevant under Subsec- 
tion (1)(c). — A court need not consider allegations of 
negligence on the part of the bank in a factual situation 
falling within Subsection (1)(c). W. Cas. & Sur. Co. v. Citi- 
zens Bank, 676'F.2d 1344 (10th Cir. 1982) (decided under 
prior law). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 
Am. Jur. 2d Banks §§ 638 to 640; 11 Am. Jur. 2d Bills and 
Notes § 331. 

Who must bear loss as between drawer or endorser who 
delivers check to an impostor and one who purchases, 
cashes or pays it upon the impostor's endorsement, 81 
A.L.R.2d 1365, 

Nominal payee rule of U.C.C. § 3-405(1)(b), 92 A.L.R.3d 
268. 

Construction and application of U.C.C. § 3-405(1)(a) in- 
volving issuance of negotiable instrument induced by im- 
postor, 92 A.L.R.3d 608. 

10 C.J.S. Bills and Notes §§ 13, 128, 150 et seq. 


55-3-405. Employer's responsibility for fraudulent indorsement by 


employee. 


(a) In this section: 


(1) "employee" includes an independent contractor and employee of an independent con- 


tractor retained by the employer; 


(2) "fraudulent indorsement" means (i) in the case of an instrument payable to the em- 


ployer, a forged indorsement purporting to be that of the employer, or (ii) in the case of an instru- 
ment with respect to which the employer is the issuer, a forged indorsement purporting to be that 
of the person identified as payee; and . 

(3) "responsibility" with respect to instruments means authority (i) to sign or indorse in- 
struments on behalf of the employer, (ii) to process instruments received by the employer for book- 
keeping purposes, for deposit to an account, or for other disposition, (iii) to prepare or process in- 
struments for issue in the name of the employer, (iv) to supply information determining the names 
or addresses of payees of instruments to be issued in the name of the employer, (v) to control the 
disposition of instruments to be issued in the name of the employer, or (vi) to act otherwise with 
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respect to instruments ‘in a responsible capacity. "Responsibility" does not include authority that 
merely allows an employee to have access to instruments or blank or incomplete instrument forms 
that are being stored or transported or are a part of incoming or outgoing mail, or similar access. 

(b) For the purpose of determining the rights and liabilities of a person who, in-good faith, pays 
an instrument or takes it for value or for collection, if an employer entrusted an employee with 
responsibility with respect to the instrument and the employee or a person acting in concert with 
the employee makes a fraudulent indorsement of the instrument, the indorsement is effective as 
the indorsement of the person to whom the instrument is payable if it is made in the name of that 
person. If the person paying the instrument or taking it for value or for collection fails to exercise 
ordinary care in paying or taking the instrument and that failure substantially contributes to loss 
resulting from the fraud, the person bearing the loss may recover from the person failing to exer- 
cise ordinary care to the extent the failure to exercise ordinary care contributed to the loss. 

(c) Under Subsection (b), an indorsement is made in'the name of the person to whom an instru+ 
ment is payable if (i) it is made in a name substantially similar to the name of that person or (ii) 
the instrument, whether or not indorsed, is deposited in a depositary bank to an account in aname 
substantially similar to the name of that person. 


History: 1978 Comp., § 55-3-405, enacted by Laws the fraudulent acts of that employee, An employer can 
1992, ch. 114, § 130. insure this risk by SmROvee fidelity Bends pai bas aula 
The second category of cases governe ection 3- 

OFFICIAL COMMENTS 405 [55.3-405 NMSA 1978] - fraudulent endorsements of 

UCC Official Comments © by ALI & the NCCUSL. Re- the name of the employer to instruments payable to the 
produced with permission of the PEB for the UCC. All employer - were covered in former Article 3 by Section 3- 
rights reserved. 406. Under former Section 3-406, the employer took the 
1. Section 3-405 [55-8-405 NMSA 1978] is addressed loss only if negligence of the employer could be proved. 


Under revised Article 8, Section 3-406 [55-3-406 NMSA 
1978] need not be used with respect to forgeries of the 
employer's indorsement. Section 3-405 [55-3-405 NMSA 
1978] imposes the loss on the employer without proof of 
negligence, 

2. With respect to cases governed by former Section 3- 
405(1)(c), Section 3-405 [55-3-405 NMSA 1978] is more 
favorable to employers in one respect. The bank was enti- 


to fraudulent indorsements made by an employee with re- 
spect to instruments with respect to which the employer 
has given responsibility to the employee. It covers two 
categories of fraudulent indorsements: | indorsements 
made in the name of the employer to instruments pay- 
able to the employer and indorsements made in the name 
of payees of instruments issued by the employer. This 
section applies to instruments generally but normally 


the instrument will be a check. Section 3-405 [55-3-405 tled to the preclusion provided by former Section 3-405(1) 
NMSA 1978] adopts the principle that the risk of loss for . (if it took the check in good faith. The fact that the 
fraudulent indorsements by employees who are entrusted bank acted negligently did not shift the loss to the bank 
with responsibility with respect. to checks should fall on so long as the bank acted in good faith. Under revised 
the employer rather than the bank that takes the check or Section 3-405 [55-3-405 NMSA 1978] the loss may be re- 
pays it, if the bank was not negligent in the transaction. covered from the bank to the extent the failure of the bank 
Section 3-405 [55-3-405 NMSA 1978] is based on the belief to exercise ordinary care contributed to the loss. 
that the employer is in a far better position to avoid the 3, Section 3-404(b) and Section 3-405 [55-3-404 and 
loss by care in choosing employees, in supervising them, 55-3-405 NMSA 1978, respectively] both apply to cases of 
and in adopting other measures to prevent forged indorse- employee fraud. Section 3-404(b) [55-3-404 NMSA 1978] 
ments on instruments payable to the employer or fraud in is not limited to cases of employee fraud, but most of the 
the issuance of instruments in the name of the employer. cases to which it applies will be cases of employee fraud. 
If the bank failed to exercise ordinary care, subsection (b) The following cases illustrate the application of Section 3- 
allows the employer to shift loss to the bank to the extent 405 [55-3-405 NMSA 1978]. In each case it is assumed 
the bank's failure to exercise ordinary care contributed to that the bank that took the check acted in good faith and 
the loss. "Ordinary care" is defined in Section 3-103(a)(7) was not negligent. 
[55-3-103 NMSA 1978]. The provision applies regardless Case #1. Janitor, an employee of Employer, steals a 
of whether the employer is negligent. check for a very large amount payable to Employer after 
The first category of cases governed by Section 3-405 finding it on a desk in,one of Employer's offices. Janitor 
[55-3-405 NMSA 1978] are those involving indorsements forges Employer's indorsement on the check and obtains 
made in the name of payees of instruments issued by payment. Since Janitor was not entrusted with “respon- 
the employer. In this category, Section 3-405 [55-3-405 sibility" with respect to:the check, Section 3-405 [55-3- 
NMSA 1978] includes cases that were covered by former 405 NMSA 1978] does not apply, Section 3-406 [55-3-406 
Section 3-405(1)(c). The scope of Section 3-405 [55-3-405 NMSA 1978] might apply to this case. The issue would 
NMSA 1978] in revised Article 3 is, however, somewhat |e whether Employer was negligent in safeguarding the 
wider. It covers some cases not covered by former Sec- check. Ifnot, Employer could assert that the indorsement 
tion 3-405(1)(c) in which the entrusted employee makes. WS forged and bring an action for conversion against the 
a forged indorsement to a check drawn by the employer. depositary or payor bank under Section 3-420 [55-3-420 
An example is Case #6 in Comment 3. Moreover, a larger NMSA 1978]. 
group of employees is included in revised Section 3-405 Case #2. X is Treasurer of Ockpdtation and is autho- 
[55-3-405 NMSA 1978], The key provision is the defini- rized to. write checks on behalf of Corporation by signing 
tion of "responsibility" in subsection (a)(1) which identi- X's name as Treasurer. x draws a check in the name of 
fies the kind of responsibility delegated to an employee Corporation and signs X's name as Treasurer. The check 
which will cause the employer to take responsibility for is made payable to X. X then indorses the check and 
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obtains payment. Assume that Corporation did not owe 
any money to X and did not authorize X to write the check. 
Although the writing of the check was not authorized, Cor- 
poration is bound as drawer of the check because X had 
authority to sign checks on behalf of Corporation. This 
result follows from agency law and Section 3-402(a) [55- 
3-402 NMSA 1978]. Section 3-405 [55-3-405 NMSA 1978] 
does not apply in this case because there is no forged in- 
dorsement. X was payee of the check so the indorsement 
is valid. Section 3-110(a) [55-3-110 NMSA 1978]. 

Case #3. The duties of Employee, a bookkeeper, in- 
clude posting the amounts of checks payable to Employer 
to the accounts of the drawers of the checks. Employee 
steals a check payable to Employer which was entrusted 
to Employee and forges Employer's: indorsement. The 
check is deposited by employee to an account in Deposi- 
tary Bank which Employee opened in the same name as 
Employer, and the check is honored by the drawee bank, 
The indorsement is effective as Employer's indorsement 
because Employee's duties include processing checks for 
bookkeeping purposes. Thus, Employee is entrusted with 
"responsibility" with respect to the check. Neither Deposi- 
tary Bank nor the drawee bank is liable to Employer for 
conversion of the check. The same result follows if Km- 
ployee deposited the check in the account in Depositary 
Bank without indorsement. Section 4-205(a) [55-4-205 
NMSA 1978]. Under subsection (c) deposit in a depositary 
bank in an account in a name substantially similar to that 
of Employer is the equivalent of an indorsement in the 
name of Employer. 

Case #4, Employee's duties include stamping Employ- 
er's unrestricted blank indorsement on checks received 
by Employer and depositing them in Employer's bank 
account, After stamping Employer's unrestricted blank 
indorsement on a check, Employee steals the check and 
deposits it in Employee's personal bank account. Sec- 
tion 8-405 doesn't apply because there is no forged in- 
dorsement. Employee is authorized by Employer to in- 
dorse Employer's checks. The fraud by Employee is not 
the indorsement but rather the theft of the indorsed 
check.: Whether Employer has a cause of action against 
the bank in which the check was deposited is determined 
by whether the bank had notice of the breach of fiduciary 
duty by Employee. The issue is determined under Sec- 
tion 3-307 [55-3-307 NMSA 1978]. 

Case #5. The computer that controls Employer's check- 
writing machine was programmed to cause a check to be 
issued to Supplier Co. to which money was owed by Em- 
ployer. The address of Supplier Co. was included in the in- 
formation in the computer. Employee is an accounts pay- 
able clerk whose duties include entering information into 
the computer. Employee fraudulently changed the address 
of Supplier Co: in the computer data bank to an address of 
Employee, The check was subsequently produced by the 
check-writing machine and mailed to the address that Em- 
ployee had entered into the computer. Employee obtained 
possession of the check, indorsed it in the name of Supplier 
Co., and deposited it to an account in Depositary Bank 
which Employee opened in the name "Supplier Co."» The 
check was honored by the drawee bank. The indorsement 
is effective under Section 3-405(b) [55-3-405 NMSA 1978] 
because Employee's duties allowed Employee to supply in- 
formation determining the address of payee of the check. 
An employee that is entrusted with duties that enable the 
employee to determine the address to which a check is to 
be sent controls the disposition of the check and facilitates 
forgery of the indorsement. The employer is held respon- 
sible. The drawee may debit the account of Employer for 
the amount of the check, There is no breach of warranty 
by Depositary Bank under Section 3-417(a)(1) or 4-208(a) 
(1) [55-8-417 or 55-4-208 NMSA 1978, respectively]. 

Case #6. Treasurer is authorized to draw checks 
in behalf of Corporation. Treasurer draws a check of 
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Corporation payable to "Supplier Co.", a°company that 
sold goods to Corporation. The check was issued to: pay 
the price of these goods. At the time the check was signed 
Treasurer had no intention of stealing the check. Later, 
Treasurer stole the check, indorsed it in the name "Sup- 
plier Co," and obtained payment by depositing it to an ac- 
count in Depositary Bank which Treasurer opened in the 
name "Supplier Co.". The indorsement is effective under 
Section 3-405(b) [55-3-405 NMSA 1978]: :Section 3-404(b) 
[55-3-404 NMSA 1978] does not apply to this case. ' 

Case #7. Checks of Corporation are signed by Trea- 
surer in behalf of Corporation as drawer. Clerk's duties 
include the preparation of checks for issue by Corporation. 
Clerk prepares a check payable to the order of Supplier 
Co. for Treasurer's signature. Clerk fraudulently informs 
Treasurer that the check is needed to pay a debt owed to 
Supplier Co., a company that does business with Corpora- 
tion. No money is owed to Supplier Co. and Clerk intends 
to steal the check. Treasurer signs it and returns it to 
Clerk for mailing. Clerk does not indorse the check but 
deposits it to an account in Depositary Bank which Clerk 
opened in the name "Supplier Co.". The check is honored 
by the drawee bank. Section 3-404(b)(i) [55-3-404 NMSA 
1978] does not apply to this case because Clerk, under 
Section 3-110(a) [55-3-110 NMSA 1978], is not the person 
whose intent determines to whom the check is payable. 
But Section 3-405 [55-3-405 NMSA 1978] does‘apply and 
it treats the deposit by Clerk as an effective indorsement 
by Clerk because Clerk was entrusted with responsibility 
with respect to the check. If Supplier Co. is a fictitious 
person Section 3-404(b)(ii) [55-3-404 NMSA 1978] applies. 
But the result is the same, Clerk's deposit is treated as an 
effective indorsement of the check whether Supplier Co. is 
a fictitious or a real person or whether money was or was 
not owing to Supplier Co. The drawee bank may debit the 
account of Corporation for the amount. of the check and 
there is no breach of warranty by Depositary Bank under 
Section 3-417(1)(a) [55-3-417 NMSA 1978]. 

4, The last sentence of subsection (b) is similar to sub- 
section (d) of Section 3-404 [55-3-404 NMSA 1978] which 
is discussed in Comment 3 to Section 3-404 [55-3-404 
NMSA 1978]. In Case #5, Case #6, or Case #7 the deposi- 
tary bank may have failed to exercise ordinary care when 
it allowed the employee to open an account in the name 
"Supplier Co.", to deposit checks payable to "Supplier Co." 
in that account, or to withdraw funds from that account 
that were proceeds of checks payable to Supplier Co. Fail- 
ure to exercise ordinary care is to be determined in the 
context of all the facts relating to the bank's conduct with 
respect to the bank's collection of the check. Ifthe trier of 
fact finds that there was such a failure and that the fail- 
ure substantially contributed to loss, it could find the de- 
positary bank liable to the extent the failure contributed 
to the loss. The last sentence of subsection (b) can be illus- 
trated by an example. Suppose in Case #5 that the check 
is not payable to an obscure "Supplier Co." but rather to 
a well-known national corporation. In addition, the check 
is for a very large amount of money. Before depositing the 
check, Employee opens an account in Depositary Bank 
in the name of the corporation and states to the person 
conducting the transaction for the bank that Employee is 
manager of a new office being opened by the corporation, 
Depositary Bank opens the account without requiring 
Employee to produce any resolutions of the corporation's 
board of directors or other evidence of authorization of 
Employee to act for the corporation, A few days later, the 
check is deposited, the account is credited, and the check 
is presented for payment. After Depositary Bank receives 
payment, it allows Employee to withdraw the credit by a 
wire transfer to an account in a bank in a foreign country. 
The trier of fact could find that Depositary Bank did not 
exercise ordinary care and that the failure to exercise or- 
dinary care contributed to the loss suffered by Employer. 
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The trier of fact could allow recovery by Employer. from NMSA 1978 on NMOneSource.com. For present compa- 


Depositary Bank for all or part of.the loss suffered by Hm- rable provisions, see 55-3-404 NMSA 1978. 
peak Liability of drawer is absolute. — Where banks ac- 
cepted for payment a fraudulently procured state warrant 
_. ANNOTATIONS which had been issued to a fictitiousentity created by 
Rapedli. —'Laws 1992, ch. 114, § 237 papele ia foie state employees to defraud the state of money, the state's 
mer 55-3-405 NMSA 1978, as aildetdd by Laws 1961, ch. liability was absolute where the only allegation was neg- 
96, § 3-405, relating to impostors, effective July 1, 1992. ligence on the part of the banks, W. Cas. & Sur. Co, v. Citi- 
Laws 1992, ch. 114, § 130, enacted a new section, effective zens Bank of Las Cruces, 676 F, 2d. 1344 (10th Cir. 1982), 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Con- 
struction and effect of "padded payroll" rule of UCC § 3- 
405,45 A.L.R.5th 389, 


July 1, 1992. For provisions of former section, see the 1991 


55+3-406. Negligence contributing to forged aE ae or alteration of 
instrument. 


(a) A person whose failure to exercise ordinary care substantially contributes to an alteration 
of an instrument or to the making of a forged signature on an instrument is precluded from assert- 
ing the alteration or the forgery against a person who, in good faith, pays the instrument or takes 
it for value or for collection. 

(b) Under Subsection (a), if the person asserting the preclusion fails to exercise ordinary care 
in paying or. taking the instrument.and that failure substantially contributes to loss, the loss is 
allocated between the person precluded and the person asserting the preclusion according to the 
extent to which the failure of each to exercise ordinary care contributed to the loss. 

(c) Under Subsection (a), the burden of proving failure to exercise ordinary care is on the per- 
son asserting the preclusion. Under Subsection (b), the burden of proving failure to exercise ordi- 
nary care is on the person precluded. 


History: 1978 Comp., § 55-3-406, enacted by Laws substantially contributes to an alteration." Rather, "or- 
1992, ch. 114, § 131. dinary care" is defined in Section 3-103(a)(7) [55-3-103 
NMSA 1978] in general terms. The question is left to the 


OFFICIAL COMMENTS court or the jury for decision in the light of the circum- 

UCC Official Comments © by ALI & the NCCUSL. Re- stances in the particular case including reasonable com- 
produced with permission of ‘the PEB for the UCC. Ail mercial standards that may apply. 
rights reserved. Section 3-406 [55-3-406 NMSA 1978] does not make ts 

1. Section 3-406(a) [55-3-406 NMSA 1978] is based negligent party liable in tort for damages resulting from 
on former Section 3-406. With respect to alteration, Sec- the alteration. If the negligent party is estopped from as- 
tion 3-406 [55-3-406 NMSA 1978] adopts the doctrine serting the alteration the person taking the instrument is 
of Young v. Grote, 4 Bing. 253 (1827), which held that a fully protected because the taker can treat the instrument 
drawer who so negligently draws an instrument as to as having been issued in the altered form. : 
facilitate its material alteration is liable to 'a drawee 2. Section 3-406 [55-3-406 NMSA 1978] applies 
who pays the altered instrument in good faith. Under equally to a failure to exercise ordinary care that substan- 
Section 3-406 [55-3-406 NMSA 1978] the doctrine is ex- tially contributes:to the making of a forged signature on 
panded to apply not only to drafts but to all instruments, an instrument, Section 3-406 [55-3-406 NMSA 1978]:re- 
It includes in the protected class any "person who, in good fers tos forged signature" rather than "unauthorized sig- 
faith, pays the instrument or takes it for value or for col- nature" that appeared in former Section 3-406 because it 
lection." Section 3-406 [55-3-406 NMSA 1978] rejects de- more accurately describes the scope of the provision. Un- 
cisions holding that the maker of a ‘note owes no duty of authorized signature is a broader concept that includes 
care to the holder because at the time the instrument is not only forgery but also the signature of an agent which 
issued there is no contract between them. By issuing the does not bind the principal under the law of agency. The 
instrument and "setting it afloat upon a'sea of strangers" agency cases are resolved independently under agency 
the maker or drawer voluntarily enters into a relation law. Section 3-406 is not REKeSSaT yD those cases. 
with later holders which justifies imposition of a duty of The "substantially contributes" test of former Section 3- 
care, In this respect an instrument so negligently drawn 406 is continued in this section an preference to a | direct 
as to facilitate alteration does not differ in principle from and proximate cause" test, The substatially contributes 
an instrument containing blanks which may be filled. Un- teat ia meant to be less stringent than a "direct and proxi- 
der Section 3-407 [55-3-407 NMSA 1978] a person paying mate cause" test. Under the less stringent test. the preclu- 
an altered instrument or taking it for value, in good faith sion should be easier to establish: Conduct "substantially 
and without notice of the alteration may enforce rights contributes" to a material alteration or forged signature 
with respect to the instrument according to its original if it is a contributing cause of the alteration or signature 
terms. If negligence of the obligor substantially contrib- and a substantial factor in bringing it about. The analy- 
utes to an alteration, this section gives the holder or the sis of "substantially contributes" in former Section 3-406 
payor the alternative right to treat the altered instrument by the court in. Thompson Maple Products v. Citizens 
as though it had been issued in the altered form. National Bank of' Corry, 234 A.2d 32 (Pa.Super.Ct.1967), 

No attempt is made to define particular conduct that states what is intended by the use of the same words in 
will constitute "failure to exercise ordinary care [that] revised Section 3-406(b) [55-3-406 NMSA 1978]. Since 
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Section 3-404(d) and Section 3-405(b) [55-3-404 and 55- 
3-405 NMSA: 1978, respectively] also use the words "sub- 
stantially contributes" the analysis of these words also 
applies to those provisions, ‘i 

3.. The following cases illustrate the kind. of con- 
duct: that can be the basis of a preclusion under Sec- 
tion 3-406(a) [55-3-406 NMSA 1978]: 

Case #1. Employer signs checks drawn on Employer's 
account by use of a rubber stamp of Employer's signature. 
Employer keeps the rubber stamp along with Employ- 
er's personalized blank check forms in an unlocked desk 
drawer,.An unauthorized person fraudulently uses the 
check forms to write checks on Employer's account. The 
checks are signed by use of the rubber stamp. If Employer 
demands that Employer's account in the drawee bank be 
recredited because the forged check was not properly pay- 
able, the'drawee bank may defend by asserting that Em- 
ployer is precluded from asserting the forgery. The trier 
of fact could find that Employer failed to exercise ordinary 
care to safeguard the rubber stamp and the check forms 
and that the failure substantially contributed to the forg- 
ery of Employer's rig nie by the unauthorized use of 
the rubber stamp. 

Case #2. An insurance pee draws a check to the or- 
der of Sarah Smith in payment of a claim of a policyholder, 
Sarah Smith, who lives in Alabama. The insurance com- 
pany also has a policyholder with the same name who lives 
in Illinois, By mistake, the insurance company mails the 
check to the Illinois Sarah Smith who. indorses the check 
and obtains payment. Because the payee of the check is 
the Alabama Sarah Smith, the indorsement by the Illinois 
Sarah Smith is a forged indorsement, Section 3-110(a) [55- 
8-110 NMSA 1978]. The trier of fact could find:-that the 
insurance company failed to exercise ordinary care when it 
mailed the check to the wrong person and that the failure 
substantially contributed to the making of the forged in- 
dorsement. In that event the insurance company could be 
precluded from asserting the forged indorsement against 
the drawee bank that honored the check, 

Case #3. Accompany writes a check for $10. The figure 
"10" and the word "ten" are typewritten in the appropri- 
ate spaces on the check form. A large blank space is left 
after the figure and the word, The payee of the check, us- 
ing a typewriter with a typeface similar to that. used on 
the check, writes the word "thousand" after the word "ten" 
and a comma and three zeros after the figure "10". The 
drawee bank,in good faith pays $10,000 when the check 
is presented for payment and debits the account of the 
drawer in that amount. The trier of fact could find that 
the drawer failed to exercise ordinary care in writing the 
check and that the failure substantially contributed to 
the alteration. In that case the drawer is precluded from 


55-3-407. Alteration. 
(a) 
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asserting the alteration against the drawee if the check 
was paid in good faith. 

4, Subsection (b) differs from former Section 3-406 
in that it adopts a concept of comparative negligence. If 
the person precluded under subsection (a) proves that the 
person asserting the preclusion failed to exercise ordinary 
care and that failure substantially contributed to the loss, 
the loss may be allocated between the two. parties on a 
comparative negligence basis. In the case of a forged in- 
dorsement the litigation is usually between the payee of 
the check and the depositary bank that took the check of 
collection. An example is a case like Case #1 of Comment 
3 to Section 3-405 [55-3-405 NMSA 1978]. If the trier of 
fact finds that Employer failed to exercise ordinary care in 
safeguarding the check and that the failure substantially 
contributed to the making of the forged indorsement, 
subsection (a) of Section 3-406 [55-3-406 NMSA 1978] ap- 
plies. If Employer brings an action for conversion against 
the depositary bank that took the checks from the forger, 
the depositary bank could assert the preclusion under 
subsection (a). But suppose the forger opened an account 
in the depositary bank in a name identical to that of the 
employer, the payee of the check, and then deposited the 
check in the account. Subsection (b) may apply. There 
may be an issue whether the depositary bank should have 
been alerted to possible fraud when a new account was 
opened for a corporation shortly before a very large check 
payable to a payee with the same name is deposited. Cir- 
cumstances surrounding the opening of the account may 
have suggested that the corporation to which the check 
was payable may not be the same as the corporation for 
which the account was opened. If the trier of fact finds 
that collecting the check under these circumstances was a 
failure to exercise ordinary care, it could allocate the loss 
between the depositary bank and Employer, the payee. 


ANNOTATIONS 


Repeals. — Laws 1992, ch. 114, § 237 repealed former 
55-3-406 NMSA 1978, as enacted by Laws 1961, ch. 96, § 
3-406, relating to negligence contributing to alteration or 
unauthorized signature, effective July 1, 1992. Laws 1992, 
ch. 114, § 181, enacted a new section, effective July 1, 
1992. For provisions of former section, see the 1991 NMSA 
1978 on NMOneSource.com. 

Duty of depositary bank. — This section does not cre- 
ate a statutory cause of action against a depositary bank 
for allegedly failing to exercise ordinary care in taking for 
collection numerous checks bearing a forged drawer's sig- 
nature. White Sands Forest Prods., Inc. v. First Nat'l Bank 
of Alamogordo, 2002-NMCA-079, 1382 N.M. 453, 50 P.3d 
202. 


"Alteration" means (i) an unauthorized change in an instrument that purports to modify in 


any respect the obligation of a party, or (ii) an unauthorized addition of words or numbers or other 
change to an incomplete instrument relating to the obligation of a party. 

(b) Except as provided in Subsection (c), an alteration fraudulently made discharges a party 
whose obligation is affected by the alteration unless that party assents or is precluded from as- 
serting the alteration. No other sae pak pe mischarges a party, and the instrument may be enforced 


according to its original terms. 


(c). A payor bank or drawee paying a fraudulently ‘altered instrument or a person taking it for 
value, in good faith and without notice of the alteration, may enforce rights with respect to the in- 
strument (i) according to its original terms, or (ii) inthe case of an incomplete instrument altered 
by unauthorized completion, according to its terms as completed. 
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55-3-408 


History: 1978 Comp., § 55-3-407, enacted by Laws 
1992, ch. 114, § 132. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

1, This provision restates former Section 3-407. For- 
mer Section 3-407 defined a "material" alteration as any 
alteration that changes the contract of the parties in any 
respect. Revised Section 3-407 [55-3-407 NMSA 1978] 
refers to such a change as an alteration. As under sub- 
section (2) of former Section 3-407, discharge because of 
alteration occurs only in the case of an alteration fraud- 
ulently made. There is no discharge if a blank is filled 
in the honest belief that it is authorized or if a change is 
made with a benevolent motive such as a desire to give 
the obligor the benefit of a lower interest rate. Changes 
favorable to the obligor are unlikely to be made with any 
fraudulent intent, but if such an intent is found the al- 
teration may operate as a discharge. 

Discharge is a personal defense of the party whose obli- 
gation is modified and anyone whose obligation is not af- 
fected is not discharged. But if an alteration discharges a 
party there is also discharge of any party having a right 
of recourse against the discharged party because the ob- 
ligation of the party with the right recourse is affected by 
the alteration. Assent to the alteration given before or 
after it is made will prevent the party from asserting the 
discharge. The phrase "or is precluded from asserting the 
alteration" in Subsection (b) recognizes the possibility of 
an estoppel or other ground barring the defense which 
does not rest on assent. 

2. Under Subsection (c) a person paying a fraudulently 
altered instrument or taking it for value, in good faith and 
without notice of the alteration, is not affected by a dis- 
charge under Subsection (b). The person paying or taking 
the instrument may assert: rights with respect to the in- 
strument according to its original terms or, in the case of 
an incomplete instrument that is altered by unauthorized 
completion, according to its terms as completed. If blanks 
are filled or an incomplete instrument is otherwise com- 
pleted, Subsection (c) places the loss upon the party who 
left the instrument incomplete by permitting enforcement 
in its completed form. This result is intended even though 
the instrument was stolen from the issuer and completed 
after the theft. 


ANNOTATIONS 


Repeals. — Laws 1992, ch. 114, § 237 repealed for- 
mer 55-3-407 NMSA 1978, as enacted by Laws 1961, ch. 


UNIFORM COMMERCIAL CODE 


55-3-408 


96, § 3-407, relating to alteration, effective July 1, 1992. 
Laws 1992, ch. 114, § 132, enacted a new section, effective 
July 1; 1992. For provisions of former section, see the 1991 
NMSA 1978 on NMOneSource.com. 

Generally. — Defense of alteration of an instrument 
is not available under pleadings-alleging fraud, Schmidt 
v. Bank of Commerce, 234 U.S. 64, 34 S, Ct, 730, 68 L. Ed. 
1214 (1914) (decided under former law), 

Defense of alteration of instrument by addition of other 
signatures must be pleaded to be available to other co- 
makers. Schmidt v. Bank of Commerce, 234 U.S, 64, 34S. 
Ct. 730, 58 L. Ed. 1214 (1914) (decided under former law). 

This section is not applicable unless the altera- 
tion made by the holder was fraudulent; and where 
there is no evidence from which an inference of fraud 
could be drawn, there is no question of fact for the jury 
concerning discharge of the maker. Bank of N.M. v, Rice, 
1967-NMSC-109, 78 N.M. 170, 429 P.2d 368. 

Law reviews. — For note, "New Mexico's Uniform 
Commercial Code: Presentment Warranties and the Myth 
of the 'Shelter Provision'," see 4 Nat. Resources J, 398 
(1964). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 4 Am. 
Jur, 2d Alteration of Instruments § 29; 11 Am, Jur. 2d Bills 
and Notes §§ 78, 666. 

Alteration of commercial paper by reducing the amount, 
9 A.L.R. 1087. 

Liability of party to commercial paper so drawn as to 
be easily alterable as to amount, 22 A.L.R, 1139, 36 A.L.R. 
327, 39 A.L.R. 1380. 

Rights and liabilities of bank with respect to certified 
check or draft fraudulently altered, 22 A.L.R, 1157. 

Detachment of paper used to conceal the nature or 
terms of a bill or note which one signed or endorsed, as an 
alteration, 34 A.L.R. 582. 

Alteration of note before delivery to payee as affecting 
parties who do not personally consent, 44 A.L.R. 1244. 

Erasing endorsement of payment as an alteration of in- 
strument, 44 A.L.R. 1540. 

Alteration of instrument by agent as binding on princi- 
pal, 51 A.L:R. 1229: 

Rights and liabilities of drawee bank, as to persons 
other than drawer, with respect to uncertified check which 
was altered, 75 A.L.R.2d 611. 

What constitutes "fraudulent and material" alteration 
of negotiable instrument under U.C.C. § 3-407(2)(a), 88 
A.L.R.3d 905. 

8A C.J.S, Alteration of Instruments § 5 et seq.; 10 C.u.S, 
Bills and Notes §§ 33, 997. 


55-3-408. Drawee not liable on unaccepted draft. 


A check or other draft does not of itself operate as an assignment of funds in the hands of the 
drawee available for its payment, and the drawee is not liable on the instrument until the drawee 


accepts it. 


History: 1978 Comp., § 55-3-408, enacted by Laws 
1992, ch, 114, § 183. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

1. This section is a restatement of former section 3- 
409(1). Subsection (2) of former Section 3-409 is deleted as 
misleading and superfluous, Comment 3 says of Subsection 
(2): "It is intended to make it clear that this section does not 
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in any way affect any liability which may arise apart from 
the instrument." In reality Subsection (2) did not make 
anything clear and was a source of confusion. If all it meant 
was that a bank that has not certified a check may engage 
in other conduct that might make it liable to a holder, it 
stated the obvious and was superfluous. Section 1-108 [55- 
1-103 NMSA 1978] is adequate to cover those cases, 

2. Liability with respect to drafts may arise under 
other law. For example, Section 4-302 [55-4-302 NMSA 
1978] imposes ii on a payor bank for late return of 
an item. 
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55-3-409 NEGOTIABLE INSTRUMENTS 55-3-409 


ANNOTATIONS i Laws 1992; ch. 114, § 183, enacted a new section, effective 


July 1, 1992. isi i th 
Repeals. — Laws 1992, ch. 114, § 237 repealed former pny nes se ER pment pcs es pee 


55-3-408 NMSA 1978, as enacted by Laws 1961, ch. 96, 
§ 3-408, relating to consideration, effective July 1, 1992. 


55-3-409. Acceptance of draft; certified check. 


(a) "Acceptance" means the drawee's signed agreement to pay a draft as presented. It must be 
written on the draft and may consist of the drawee's signature alone. Acceptance may be made at 
any time and becomes effective when notification pursuant to instructions is given or the accepted 
draft is delivered for the purpose of giving rights on the acceptance to any person. 

(b) A draft may be accepted although it has not been signed by the drawer, is otherwise incom- 
plete, is overdue, or has been dishonored. 

(c) Ifa draft is payable at a fixed period after sight and the acceptor fails to date the accep- 
tance, the holder may complete the acceptance by supplying a date in good faith. 

(d) "Certified check" means a check accepted by the bank on which it is drawn. Acceptance 
may be made as stated in Subsection (a) or by a writing on the check which indicates that the 
check is certified. The drawee of a check has no obligation to certify the check, and refusal to cer- 
tify is not dishonor of the check. 


History: 1978 Comp., § 55-3-409, enacted by Laws 3-409, relating to draft not an assignment, effective July 1, 
1992, ch. 114, § 134. 1992. Laws 1992, ch. 114, § 184, enacted a new section, ef- 
' fective July 1, 1992. For provisions of former section, see 

| OFFICIAL COMMENTS the 1991 NMSA 1978 on NMOneSource.com. 
UCC Official Comments © by ALI & the NCCUSL,; Re- Under former law, oral acceptance is not bind- 
decent pe he PEB the UCC. All ing upon the drawee. Clayton Townsite Co. v. Clay- 
i alsdsasthrccnebnas’ te St ee ae ton Drug Co., 1915-NMSC-025, 20 N.M. 185, 147 P. 460; 
1. The first three subsections of Section 3-409 [55-3- Hanna v. McCrory, 1914-NMSC-047, 19 N.M. 183, 141 
409 NMSA 1978] are a restatement of former Section 3- P, 996. ' ; whan 
410, Subsection (d) adds a definition of certified check Mere act of stamping bill of exchange “paid 
which is a type of accepted draft. by payee is not acceptance. Hanna v. McCrory, 


2, Subsection (a) states the generally recognized rule 1914-NMSC-047, 19 N.M. 183, 141 P, 996 (decided under 


that the mere signature of the drawee on the instrument former law). nay at id +f 

is a sufficient acceptance, Customarily the signature is Law reviews. bai For article, "New Mexico's Uniform 
written vertically across the face of the instrument, but Commercial Code: Who Is the Beneficiary of the Stop Pay- 
since the drawee has no reason to sign for any other pur- ment Provisions of Article 4?" see 4 Nat. Resources J. 69 


ose a signature in any other place, even on the back of (1964). finois ; 

the instrument, is sufficient, It need not be accompanied For note, "New Mexico's Uniform Commercial Code: 
by such words as "Accepted," "Certified," or "Good." It Presentment Warranties and the Myth of the 'Shelter Pro- 
must not, however, bear any words indicating an intent to vision’," see 4 Nat. Resources J. 898 (1964). : 
refuse to honor the draft. The last sentence of Subsection For article, Essential Attributes of Commercial Paper 
(a) states the generally recognized rule that an acceptance - Part I," see 1 N.M. L. Rev. 479 (1970). 
written on the draft takes effect when the drawee notifies Am. Jur, 2d, A.L.R. and C.J.S, references. — 11 Am. 
the holder or gives notice according to instructions. Jur, 2d Bills and Notes §§ 500, 508, 504, 506, 507, 510; 12 

8. The purpose of Subsection (c) is to provide a definite Am, Jur. 2d Bills and Notes § 1241. 
date of payment if none appears on the instrument. An Acceptance of checks by telegraph or telephone, 2 A.L.R. 
undated acceptance of a draft payable "thirty days after 1146, 13 A.L.R, 989. i 
sight" is incomplete. Unless the acceptor writes in a dif- Ratification by corporation of unauthorized acceptance 
ferent date the holder is authorized to complete the ac- of commercial paper by officer by acceptance and reten- 
ceptance according to the terms of the draft by supplying tion of benefits, 7 A.L.R. 1472. 
a date of acceptance. Any date’supplied by the holder is Clearinghouse transactions as payment or acceptance 
effective if made in good faith. of checks, 12 A.L.R. 998, 30 A.L.R. 1028. _ 

4, The last sentence of Subsection (d) states the gener- What amounts to acceptance extrinsic to check, 26 
ally recognized rule that in the absence of agreement a A.L.R. 312,, io 
bank is under no obligation to certify a check. A check is Acceptance of cashier's check from debtor as absolute 
a demand instrument calling for payment rather than ac- or conditional payment, 36 A.L.R. 470, 42 A.L.R, 1353, 45 
ceptance. The bank may be liable for breach of any agree- ALR. 1487. 
ment with the drawer, the holder, or any other person by Bank's acceptance of check as affected by attempt to 
which it undertakes to certify. Its liability is not on the pay it otherwise than in cash, 38 A.L.R. 185. 
instrument, since the drawee is not so liable until ac- Drawee's mere writing of his name on bill as an accep- 


Oe f “408. ‘ability j tance thereof, 48 A.L.R. 760. 
ee eer ane sty oe DHE preset oF Bue Discharge of drawer or endorser of check by holder's 


acceptance therefor of something other than money, 52 
ANNOTATIONS A.L.R. 994, 87 A.L.R. 442. 


Destruction of or refusal to return bill as an acceptance, 
Repeals. — Laws 1992, ch. 114, § 237 repealed former 63 ALR. itas: : P 


55-3-409 NMSA 1978, as enacted by Laws 1961, ch. 96, § 
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55-3-410 UNIFORM COMMERCIAL CODE 55-3-411 


Uniform Commercial Code: bank's right to stop pay- 3A C.J.S. Alteration of Instruments § 66; 10 C.J.S. Bills 
ment on its. own uncertified check or money order, 97 and Notes § 37 et seq, 
A.L.R.3d 714. 


Provision in draft or note directing Perit! ‘on accep- 
tance" as affecting negotiability, 19 A.L.R.4th 1268. 


55-3-410. Acceptance varying draft. 


(a) Ifthe terms of a drawee's acceptance vary from the terms of the draft as presented, the 
holder may refuse the acceptance and treat the draft as dishonored. In that case, the drawee may 
cancel the acceptance. 

(b) The terms of a draft are not varied by an acceptance to pay at a particular bank or place 
in the United States, unless the acceptance states that the draft 1 is to be paid only at that bank or 
place. 

(c) Ifthe holder assents to an acceptance varying the terms of a draft, the obligation of each 
drawer and indorser that does not expressly assent to the acceptance is discharged. 


History: 1978 Comp., § 55-3-410, enacted by Laws within a reasonable time is not assent which will prevent 
1992, ch. 114, § 185. the discharge. 
2. Under subsection (b) an acceptance does not vary 
OFFICIAL COMMENTS from the terms of the draft if it provides for payment at 
UCC Official Comments © by ALI & the NCCUSL. Re- any particular bank or place in the United States unless 
produced with permission of the PEB for the UCC. All the acceptance states that the draft is to be paid only at 
rights reserved. such bank or place. Section 3-501(b)(1) [55-3-501 NMSA 
1. This section is a restatement of former Section 3. oe hea if an instrument is isi a at pe in 
412. It applies to conditional acceptances, acceptances for the United States presentment must be made at the place 
part of the amount, acceptances to pay at a different time of payment (Section 3-111) [55-3-111 NMSA 1978] which 
from that required by the draft, or to the acceptance of in this case is at the designated bank. 
less than all of the drawees, It applies to.any other en- ANN 
gagement changing the essential terms of the draft. If the REAELONS ; 
drawee makes a varied acceptance the holder may either Repeals. — Laws 1992, ch. 114, § 237 repealed former 
reject it or assent to it. The holder may reject by insisting 55-3-410 NMSA 1978, as enacted by Laws 1961, ch. 96, § 
on acceptance of the draft as presented. Refusal by the 3-410, relating to definition and operation of acceptance, 
drawee to accept the draft as presented is dishonor. In effective July 1, 1992. Laws 1992, ch. 114, § 135, enacted 
that event the drawee is not bound by the varied accep- a new section, effective July 1, 1992. For provisions of for- 
tance and is entitled to have it canceled, | mer section, see the 1991 NMSA 1978 on NMOneSource 
If the holder assents to the varied acceptance, the draw- .com. For present comparable provisions, see 55-3-409 
ee's obligation as acceptor is according to the terms of the NMSA 1978. 
varied acceptance. Under subsection (c) the effect of the Am. Jur. 2d, A.L.R. and C.J.S. references. — 11 Am. 
holder's assent is to discharge any drawer or indorser who Jur. 2d Bills and Notes §§ 515, 517, 518, 520. 
does not also assent. The assent of the drawer or indorser 10 C.J.S. Bills and Notes §§ 38, 160. 


must be affirmatively expressed. Mere failure to object 


55-3-411. Refusal to pay cashier's checks, teller's B.CRSIE 
and certified checks. 


(a) In this section, "obligated bank" means the acceptor of a certified check or the issuer of a 
cashier's check or teller's check bought from the issuer. 

(b) Ifthe obligated bank wrongfully (i) refuses to pay a cashier's check or certified check, (ii) 
stops payment of a teller's check, or (iii) refuses to pay a dishonored teller's check, the person as- 
serting the right to enforce the check is entitled to compensation for expenses and loss of interest 
resulting from the nonpayment and may recover consequential damages if the obligated bank re- 
fuses to pay after receiving notice of particular circumstances giving rise to the damages. 

(c) Expenses or consequential damages under Subsection (b) are not recoverable if the refusal 
of the obligated bank to pay occurs because (i) the bank, suspends payments, (ii) the obligated 
bank asserts a claim or defense of the bank that it has reasonable grounds to believe is available 
against the person entitled to enforce the instrument, (iii) the obligated bank has a reasonable 
doubt whether the person demanding payment is the person entitled to enforce the instrument, or 
(iv) payment is prohibited by law. 
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55-3-412 


History: 1978 Comp., § 55-3-411, enacted by Laws 
1992, ch. 114, § 136. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

1. In some cases a creditor may require that the debt 
be paid by an obligation of a bank. The debtor may comply 
by obtaining certification of the debtor's check, but more 
frequently the debtor buys from a bank a cashier's check or 


NEGOTIABLE INSTRUMENTS 


teller's check payable to the creditor. The check is taken by © 


the creditor as a cash equivalent on the assumption that 
the bank will pay the check. Sometimes, the debtor wants 
to retract payment by inducing the obligated bank not to 
pay. The typical case involves a dispute between the par- 
ties to the transaction in which the check is given in pay- 
ment. In the case of a certified check or cashier's check, 
the bank can safely pay the holder of the check despite no- 
tice that there may be an adverse claim to the check (Sec- 
tion 3-602) [55-3-602 NMSA 1978]. It is also clear that the 
bank that sells a teller's check has no duty to order the 
bank on which it is drawn not to pay it. A debtor using any 
of these types of checks has no right to stop payment. Nev- 
ertheless, some banks will refuse payment as an accommo- 
dation to a customer. Section 3-411 [55-3-411 NMSA 1978] 
is designed to discourage this practice, 

2. The term "obligated bank" refers to the issuer of the 
cashier's check or teller's check and the acceptor of the 
certified check, If the obligated bank wrongfully refuses 
to pay, it is liable to pay for expenses and loss of inter- 
est resulting from the refusal to pay. There is no express 
provision for attorney's fees, but attorney's fees are not 
meant to be necessarily excluded. They could be granted 
because they fit within the language "expenses * * * re- 
sulting from the nonpayment." In addition the bank may 
be liable to pay consequential damages if it has notice of 
the particular circumstances giving rise to the damages. 


55-3-412 


3. Subsection (c) provides that expenses or consequen- 
tial damages are not recoverable if the refusal to pay is 
because of the reasons stated. The purpose is to limit 
that recovery to cases in which the bank refuses to pay 
even though its obligation to pay is clear and it is able 
to pay. Subsection (b) applies only if the refusal to honor 
the check is wrongful. If the bank is not obliged to pay 
there is no recovery. The bank may assert any claim or 
defense that it has, but normally the bank would not have 
a claim or defense. In the usual case it is a remitter that is 
asserting a claim to the check on the basis of a rescission 
of negotiation to the payee under Section 3-202 [55-3-202 
NMSA 1978]. See Comment 2 to Section 3-201 [55-3-201 
NMSA 1978]. The bank can assert that claim if there is 
compliance with Section 3-305(c) [55-83-3805 NMSA 1978], 
but the bank is not protected from damages under subsec- 
tion (b) if the.claim of the remitter is not upheld. In that 
case, the bank is insulated from damages only if payment 
is ‘enjoined under Section 3-602(b)(1) [55-3-602 NMSA 
1978]. Subsection (c)(iii) refers to cases in which the 
bank may have a reasonable doubt about the identity of 
the person demanding payment. For example, a cashier's 
check is. payable to "Supplier Co." The person in posses- 
sion of the check presents it for payment over the counter 
and claims to be an officer of Supplier Co. The bank may 
refuse payment until it has been given adequate proof 
that the presentment in fact is being made for Supplier 
Co., the person entitled to enforce the check. 


' ANNOTATIONS 


Repeals. — Laws 1992, ch.'114, § 237 repealed former 
55-3-411 NMSA 1978, as enacted by Laws 1961, ch, 96, § 
3-411, relating to certification of a check, effective July 1, 
1992. Laws 1992, ch. 114, § 186, enacted a new section, 
effective July 1, 1992. For provisions of former section, see 
the 1991 NMSA 1978 on NMOneSource.com. 


55-3-412. Obligation of issuer of note or cashier's check. 


The issuer of a note or cashier's check or other draft drawn on the drawer is obliged to pay the 
instrument (i) according to its terms at the time it was issued or, if not issued, at the time it first 
came into, possession of a holder, or (ii) if the issuer signed an incomplete instrument, according 
to its terms when completed, to the extent stated in Sections 55-3-115 and 55-3-407 NMSA 1978. 
The obligation is owed to a person entitled to enforce the instrument or to an indorser who paid 
the instrument under Section 55-3-415 NMSA 1978. 


History: 1978 Comp., § 55-3-412, enacted by Laws 
1992, ch. 114, § 187. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL, Re- 
produced with permission of the PEB for the UCC. All 
rights reserved, 

1. The obligations of the maker, acceptor, drawer, and 
indorser are stated in four separate sections. Section 3- 
412 [55-3-412 NMSA 1978] states the obligation of the 
maker of a note and is consistent with former Section 3- 
413(1). Section 3-412 [55-3-412 NMSA 1978] also applies 
to the issuer of a cashier's check or other draft drawn on 
the drawer. Under former Section 3-118(a), since a ca- 
shier's check or other draft drawn on the drawer was "ef- 
fective as a note," the drawer was liable under former Sec- 
tion 3-413(1) as a maker. Under Sections 3-103(a)(6) and 
3-104(f) [55-3-103 and 55-3-104 NMSA 1978, respectively] 
a cashier's check or other draft drawn on the drawer is 
treated as a draft to reflect common commercial usage, 
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but the liability of the drawer is stated by Section 3-412 
[55-3-412 NMSA 1978] as being the same as that of the 
maker of a note rather than that of the drawer of a draft. 
Thus, Section 3-412 [55-3-412 NMSA 1978] does not in 
substance change former law. 

2. Under Section 3-105(b) [55-3-105 NMSA 1978] non- 
issuance of either a complete or incomplete instrument is 
a defense by a maker or drawer against a person that is 
not a holder in due course, 

3. The obligation of the maker may be modified in the 
case of alteration if, under Section 3-406 [55-3-406 NMSA 
1978], the maker is precluded from asserting the alteration. 

4. The rule of this section is similar to the rule of Ar- 
ticle 39 of the Convention on International Bills of Ex- 
change and International Promissory Notes. 


ANNOTATIONS 


Repeals. — Laws 1992, ch. 114, § 237 repealed former 
55-3-412 NMSA 1978, as enacted by Laws 1967, ch. 186, 
§ 10, relating to acceptance varying draft, effective July 1, 
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55-8-413 UNIFORM COMMERCIAL CODE 55-3-414 


1992. Laws 1992, ch: 114, § 137, enacted a new section, . Compiler's notes. — Laws 1967, ch. 186, § 11, is com- 
effective July 1,.1992. For provisions of former section, see piled as 55-3-504 NMSA 1978. 

the 1991 NMSA on NMOneSource.com. For present com- 

parable provisions, see 55-3-410 NMSA 1978. 


55-3-413. Obligation of acceptor. 


(a) The acceptor of a draft is obliged to pay the draft (i) aexordive to its terms at the time: it 
was accepted, even though the acceptance states that the draft is payable "as originally drawn" or 
equivalent terms, (ii) if the acceptance varies the terms of the draft, according to the terms of the 
draft as varied, or (iii) if the acceptance is of a draft that is an incomplete instrument, according 
to its terms when completed, to the extent stated in Sections 55-3-115 and 55-3-407 NMSA 1978. 
The obligation is owed to a person entitled to enforce the draft or to the drawer or an indorser who 
paid the draft under Section 55-3-414 or 55-3-415 NMSA 1978. 

(b) If the certification of a check or other acceptance of a draft states the amount geithied or 
accepted, the obligation of the acceptor is that amount. If (i) the certification or acceptance does 
not state an amount, (ii) the amount of the instrument is subsequently raised, and (iii) the instru- 
ment is then negotiated to a holder in due course, the obligation of the acceptor is the amount of 
the instrument at the time it was taken by the holder in due course. 


History: 1978 Comp,, § 55-3-413, enacted by, Laws Maker of promissory note is "primarily liable" 


1992, ch. 114, § 138. thereon although he signs only for accommodation, First 
Sav. Bank & Trust Co. v. Flournoy, 1917-NMSC-093, 24 

OFFICIAL COMMENTS N.M. 256, 171 P. 798 (decided under former law). =~ 
UGC Official Comments © by ALI & the NCCUSL, Re- Effect of acceptance of bill of exchange is to con- 
produced with permission of the PEB forthe UCC. All stitute the acceptor the principal debtor. By the act of ac- 


rights reserved, ceptance, he assumes to pay the order or bill, and becomes 
Subsection (a) is consistent with former Section 3- the principal debtor for the amount specified; the accep- 
413(1) [55-3-413 NMSA 1978]. Subsection (b) has primary tance being an admission of everything essential to the 
importance with respect to certified checks, It protects the existence of such liability. Clayton Townsite Co. v. Clayton 
holder in due course of a certified check that was altered Drug Co., 1915-NMSC-025, 20 N.M. 185, 147 P. 460 (de- 
after certification and before negotiation to the holder cided under former law). : 
in due course. A bank can avoid liability for the altered Unauthorized grant of extension. — Although 
amount by stating on the check the amount the bank a surety or accommodation party to a note may be dis- 
agrees to pay. The subsection applies to other accepted charged when the holder unauthorizedly grants an ex- 
drafts as well. The rule of this section is similar to the tension, the maker of the note does not have this defense 
rule of Articles 41 of the Convention on International Bills available. Sunwest Bank v. Kennedy, 1990-NMSC-004, 
of Exchange and International Promissory Notes. Articles 109 N.M, 400, 785 P.2d 740. 


42 and 43 of the Convention include more detailed rules eraeiit reena: Wea a Beene MART eee 

that i th llels in this Article. rclal U0Ge; clary of the Stop ray- 

ai a many respects de noe aye pare te TA ment Provisions of Article 4?" see 4 Nat. Resources J. 69 
ANNOTATIONS: . (1964), 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 11 ie 
Repeals. — Laws 1992, ch, 114, § 237 repealed former © Jur, 2d Bills and Notes 8§ 586, 589, 593, 597, 1005. 
55-3-413 NMSA 1978, as enacted by Laws 1961, ch.96,§ Insanity of drawer or indorser as defense against holder 
3-413, relating to contract of maker, drawer and acceptor, in due course, 24 A.L.R.2d 1380. 


effective July 1, 1992. Laws 1992, ch. 114, § 138, enacted a 10 C.3.S. Bi 
new section, effective July 1, 1992. For provisions of former 41S Bills ancl Hotes 6.14 ef bec. 
section, see the 1991 NMSA‘1978 on NMOneSource.com. 


55-3-414, Obligation of drawer. 


(a) This section does not.apply to cashier's checks or other drafts drawn on the drawer. 

(b) If an unaccepted draft is dishonored, the drawer. is obliged to pay the draft (i) according 
to its terms at the time it was issued or, if not issued, at the time it first came into possession of 
a holder, or (ii) if the drawer signed an incomplete instrument, according to its terms when com- 
pleted, to the extent stated in Sections 55-3-115 and 55-3-407 NMSA 1978. The obligation is owed 
to a person entitled to enforce the draft or to an indorser who paid the draft under Section 55-3- 
415 NMSA 1978, 

(c) Ifa draft is accepted by a bank, the drawer is discharged, regardless of when or by whom 
acceptance was obtained. 
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(d) Ifa draft is accepted and the acceptor is not a bank, the obligation of the drawer to pay the 
draft if the draft is dishonored by the acceptor is the same as the obligation of an indorser under 
Section 55-3-415(a) and (c) NMSA 1978. 

(e) Ifa draft states that it is drawn "without recourse" or otherwise disclaims liability of the 
drawer to pay the draft, the drawer is not liable under Subsection (b) to pay the draft if the draft 
is not a check. A disclaimer of the liability stated in Subsection (b) is not effective if the draft is a 
check. 

(f) If(i) a check is not presented for payment or given toa Henoattary baile for collection within 
thirty days after its date, (ii) the drawee suspends payments after expiration of the thirty-day 
period without paying the check, and (iii) because of the suspension of payments; the drawer is 
deprived of funds maintained with the drawee to cover payment of the check, the drawer to the 
extent deprived of funds may discharge its obligation to pay the check by assigning to the person 
entitled to enforce the check the rights of the drawer against the drawee with respect to the funds. 


History: 1978 Comp., § 55-3-414, enacted by Laws served by issuing a check on which nobody is liable. 
1992, ch. 114, § 139. Drawing without recourse is effective to disclaim liability 
of the drawer. if the draft is not a.check. ,Suppose, in a 
OFFICIAL COMMENTS documentary sale, Seller draws a draft on Buyer for the 
UCC Official Comments © by ALI & the NCCUSL. Re- price of goods shipped to Buyer. The draft is payable upon 
produced with permission of the PEB for the UCC. All delivery to the drawee of an order bill of lading covering 
rights reserved. | the goods, Seller delivers the draft with the bill of lading 
1. Subsection (a) excludes cashier's checks because the to Finance Company that is named as payee of the draft. 
obligation of the issuer of a cashier's check is stated in If Seller draws without recourse Finance Company takes 
Section 3-412 [55-3-412 NMSA 1978]. the risk that Buyer will dishonor. If Buyer dishonors, Fi- 
2. ‘Subsection (b) states the obligation of the drawer on nance Company has no recourse against Seller but it can 
an unaccepted draft. It replaces former Section 3-413(2). obtain reimbursement by selling the goods which it con- 
The requirement under former Article 3 of notice of dis- trols through the bill of lading. 
honor or protest has been eliminated. Under revised Ar- 6. Subsection (f) is derived from former Section 3- 
ticle 3, notice of dishonor is necessary only with respect 502(1)(b). It is designed to protect the drawer of a check 
to indorser's liability. The liability of the drawer of an against loss resulting from Fae re er payments by 
unaccepted draft is treated as a primary liability. Under the drawee bank when the holder of the check delays col- 
former Section 3-102(1)(d) the term "secondary party" was lection of the check. For example, X writes a check pay- 
used to refer to a drawer or indorser. The quoted term is able to ¥ for $1,000. The check is covered by funds in X's 
not used in revised Article 3. The effect of a draft drawn account in the drawee bank, Y delays initiation of col- 
without retourselis stated in subsettion’(e). lection of the check for more than 30 days after the date 
3.’ Under Subsection (¢) the drawer'is discharged oniye of the check. The drawee bank suspends payments after 


the 30-day period and. before the check is presented for 


ability on a draft accepted by a bank regardless of when Mae dtent TERE RT OO) of funda in Xe abarcnk beceaat 


acceptance was obtained. This changes former Section 3- 


411(1) which provided that the drawer is discharged been withdrawn, X has a claim for those funds against 
only if the holder obtains acceptance. Holders that have the drawee bank and, if Subsection (e) were not in effect, 
a bank obligation do not normally rely on the drawer to X would be liable to Y on the check because the check 
guarantee the bank's solvency. A holder can obtain pro- was dishonored. Section 3-502(e) [55-38-502 NMSA 1978}. 
tection against the insolvency of a bank acceptor by a spe- If the suspension of payments by the drawee bank will 
cific guaranty of payment by the drawer or by obtaining result in payment to X of less than the full amount of the 
an indorsemenit by the diswes Section 3-205(d) [55-3-205 $1,000 in the account or if there is a significant delay in 
NMSA 1978]. payment to.X, X will suffer a loss which would not have 

4° Subsection (d) states the liability of Pha Ukawer ite been suffered if Y had promptly initiated collection of the 
draft is accepted by a drawee other than a bank and the check. In most cases, X will not suffer any loss because 


acceptor dishonors. ‘The drawer of an unaccepted draft of the existence of federal bank deposit insurance that 
is the only party liable on the instrument. The drawee covers accounts up to $100,000. Thus, Subsection (e) has 
has'no liability on the draft. Section 3-408 [55-3-408 relatively little importance, There might be some cases, 
NMSA 1978]. When the draft is accepted, the obligations however, in which the account is not fully insured be- 
change. The drawee, as acceptor, becomes primarily li- cause it exceeds $100, 000 or because the account doesn't 
able and the drawer's ‘liability is that of a person sec- qualify for deposit insurance. Subsection (f) retains the 
ondarily liable as a guarantor of payment. The drawer's phrase "deprived of funds a aa wiih 6 dy areg) 
liability is identical to that of an indorser, and subsection appearing in former Section 3-502(1)(b) f “ee 

(d) states the drawer's liability that way. The drawer is phrase applies if the suspension of payments by the 
liable to pay the person entitled to enforce the draft or drawee prevents the drawer from receiving the benefit of 
any indorser that pays ‘pursuant to Section 3-415 [55-3- funds which would have paid the check if the holder had 
415 NMSA°1978]. The drawer in. this case is discharged been timely in initiating collection. Thus, any significant 
if notice of dishonor is required by Section 3-503 [55-3- delay in obtaining full payment of the funds is a depriva- 
503. NMSA 1978] and is not given-in compliance with tion of funds. The drawer can discharge drawer's liability 
that section, A drawer that pays has a right of recourse by assigning rights against the drawee with respect, to 


: the funds to the holder, - . 
aan oe as alent Seiaet ere 1 il pan 7. The obligation of the drawer under this section is 


Bie Subsection (e) oesinal permit the drawer of a check similar to the obligation of the drawer under Article 38 
to avoid liability under Subsection (b) by: drawing the of the Convention on International Bills of Exchange and 


check without recourse. There is no legitimate purpose International Promissory Notes. 
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ANNOTATIONS i enacted a new section, effective July 1, 1992. For provi- 
sions of former section, see the 1991 NMSA 1978 on 
Repeals, — Laws 1992, ch. 114, § 237 repealed former NMOneSource.com. For present comparable provisions, 


55-3-414 NMSA 1978, as enacted by Laws 1961, ch. 96, see 55-3-415 NMSA 1978. 
§ 3-414, relating to contract of indorser and order of li- 
ability, effective July 1, 1992. Laws 1992, ch. 114, § 139, 


55-3-415. Obligation of indorser. 


(a) Subject to Subsections (b), (c), (d) and (e) of this section and to Section 55-3-419(d) NMSA 
1978, if an instrument is dishonored, an indorser is obliged to pay the amount due on the instru- 
ment (i) according to the terms of the instrument at the time it was indorsed or (ii) if the indorser 
indorsed an incomplete instrument, according to its terms when completed, to the extent stated 
in Sections 55-3-115 and 55-3-407 NMSA 1978. The obligation of the indorser is owed to a person 
entitled to enforce the instrument or to a subsequent indorser who paid the instrument under this 
section. 

(b) If an indorsement states that it is made "without recourse" or otherwise disclaims liability 
of the indorser, the indorser is not liable under Subsection (a) of this section to pay the instrument. 

(c) If notice of dishonor of an instrument is required by Section 55-3-503 NMSA 1978 and no- 
tice of dishonor complying with that section is not given to an indorser, the liability of the indorser 
under Subsection (a) of this section is discharged. 

(d) Ifa draft is accepted by a bank after an indorsement is made, the liability of the indorser 
under Subsection (a) of this section is discharged. 

(e) If an indorser of a check is liable under Subsection (a) of this section and the check is not 
presented for payment, or given to a depositary bank for collection, within thirty days after the 
day the indorsement was made, the liability of the indorser under Subsection (a) of this section is 
discharged. 


History: 1978 Comp., § 55-3-415, enacted by Laws instrument but also to a subsequent indorser who paid the 
1992, ch. 114, § 140; 2015, ch. 54, § 2. instrument. But if the prior indorser and the subsequent 
indorser are both anomalous indorsers, this rule does not 

OFFICIAL COMMENTS apply. In that case, Section 3-116 [55-3-116 NMSA 1978] 

UCC Official Comments © by ALI & the NCCUSL. Re- applies. Under Section 3-116(a), the anomalous indors- 
produced with permission of the PEB for the UCC. All ers are jointly and severally liable and if either pays the 


instrument the indorser who pays has a right of contri- 
bution against the other. Section 3-116(b). The right to 
contribution in Section 3-116(b) is subject to "agreement 


rights reserved. 
1. Subsections (a) and (b) restate the substance of for- 
mer Section 3-414(1). Subsection (2) of former Section 3- 


414 has been dropped because it is superfluous. Although of the affected parties". Suppose the subsequent indorser 
notice of dishonor is not mentioned in Subsection (a), it can prove an agreement with the prior indorser under 
must be given in some cases to charge an indorser. It is which the prior indorser agreed to treat the subsequent 
covered in Subsection (c). Regulation CC § 229.35(b) pro- indorser as a guarantor of the obligation of the prior in- 
vides that a bank handling a check for collection or return dorser. Rights of the two indorsers between themselves 
is liable to a bank that subsequently handles the check to would be governed by the agreement. Under suretyship 
the extent the latter bank does not receive payment for law, the subsequent indorser under such an agreement is 
the check. This liability applies whether or not the bank referred to as a sub-surety. Under the agreement, if the 
incurring the liability indorsed the check. subsequent indorser pays the instrument there is a right 
2. Section 3-503 [55-3-503 NMSA 1978] states when to reimbursement from the prior indorser; if the prior in- 
notice of dishonor is required and how it must be given. dorser pays the instrument, there is no right of recourse 
If required notice of dishonor is not given in compliance against the subsequent indorser. See PEB Commentary 
with Section 3-503 [55-3-503 NMSA 1978], Subsection (c) No. 11, dated February 10, 1994 [Appendix V, infra]. 
of Section 3-415 [55-3-415 NMSA 1978] states that the ef- _§. The rule of this section is similar to the rule of Ar- 
fect is to discharge the indorser's obligation. ticle 44 of the Convention on International Bills of Ex- 
3. Subsection (d) is similar in effect to Section 3-414(c) change and International Promissory Notes. 
[55-3-414 NMSA 1978] if the draft is accepted by a bank “ANN 
after the indorsement is made, See Comment 3 to Sec- j : eee ENE) 
tion 3-414 [55-3-414 NMSA 1978]. If a draft is accepted Repeals. — Laws 1992, ch. 114, § 237 repealed former 
by a bank before the indorsement is made, the indorser 55-3-415 NMSA 1978, as enacted by Laws 1961, ch. 96, § 
incurs the obligation stated in subsection (a), 3-415, relating to contract of accommodation party, effec- 
4. Subsection (e) modified former Sections 3-503(2)(b) tive July 1, 1992. Laws 1992;ch. 114, §. 140, enacted a new 
and 3-502(1)(a) [55-3-502 NMSA 1978] by stating a 30- section, effective July 1, 1992. For provisions of former 
day rather than a seven-day period, and stating it as an section, see the 1991 NMSA 1978:0n NMOneSource.com. 
absolute rather than a presumptive period. The 2015 amendment, effective July 1, 2015, amended 
5. As stated in subsection (a), the obligation of an in- the Uniform Commercial Code, as enacted by New Mex- 
dorser to pay the amount due on the instrument is gen- ico, to make it uniform; in Subsection (a), after "(c)", de- 
erally owed not only to a person entitled to enforce the leted "and", after '(d)", added "and (e) of this section"; and 
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in Subsections (b), (c ), (d) and (e), after "Subsection (a)", Undertaking of one who endorses a note without re- 
added "of this section". course, 2 A.L.R. 216, 91. A.L.R. 399. 

Law reviews. — For article, "New Mekico's Uniform Admissibility of parol evidence to vary or explain the 
Commercial Code: Who Is the Beneficiary of the Stop Pay- contract implied from the regular endorsement of a bill or 
ment Provisions of Article 4?" see 4 Nat. Resources J. 69 note, 4 A.L.R. 764, 11 A.L.R. 687, 22 A.L.R. 527, 35 A.L.R. 
(1964). 1120, 54 A.L.R. 999, 92 A.L.R. 721, 

For note, "New Mexico's Uniform Commercial Code: Necessity of express agreement between endorsers to be 
Presentment Warranties and the Myth of the 'Shelter Pro- jointly and not successively liable, in order to give a right 
vision'," see 4 Nat. Resources J. 398 (1964). of contribution as between themselves, 11:A.L.R. 1332, 90 

For article, "Essential Attributes of Commercial Paper A.L.R. 305. 

- Part I," see 1 N.M. L. Rev. 479 (1971). Endorsement of bill or note in form of guaranty as 

For note, "Self-Help Repossession Under the Uniform transferring title, 21 A.L.R. 1875, 33 A.L.R. 97, 46 A.L.R. 
Commercial Code: The Constitutionality of Article 9, Sec- 1516. 
tion 503," see 4 N.M. L. Rev. 75 (1973). Endorsement without recourse as affecting character of 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 11 Am. endorsee or subsequent holder as holder in due course, 77 
Jur. 2d Bills and Notes §§ 334, 349, 351, 363, 599, 607, 611, A.L.R. 487. 

617 to 620, 628, 629; 12 Am. Jur. 2d Bills and Notes §§ Insanity of endorser as defense against holder in due 


1241, 1268, 1271, 1274. course, 24 A.L.R.2d 1380. 
) 10 C.J.S. Bills and Notes § 154 et seq. 


55-3-416. Transfer warranties. 


(a) A person who transfers an instrument for consideration warrants to the transferee and, if 

the transfer is by indorsement, to any subsequent transferee that: 

(1) the warrantor is a person entitled to enforce the instrument; 

(2) all signatures on the instrument are authentic and authorized; 

(3) the instrument has not been altered; 

(4) the instrument is not subject to a defense or claim in recoupment of any party which 
can be asserted against the warrantor; and 

(5) the warrantor has no knowledge of any insolvency proceeding commenced with respect 
to the maker or acceptor or, in the case of an unaccepted draft, the drawer. 

(b) A person to whom the warranties under Subsection (a) are made and who took the instru- 
ment in good faith may recover from the warrantor as damages for breach of warranty an amount 
equal to the loss suffered as a result of the breach, but not more than the amount of the instru- 
ment plus expenses and loss of interest incurred as a result of the breach. 

(c) The warranties stated in Subsection (a) cannot be disclaimed with respect to checks. Un- 
less notice of a claim for breach of warranty is given to the warrantor within thirty days after the 
claimant has reason to know of the breach and the identity of the warrantor, the liability of the 
warrantor under Subsection (b) is discharged to the extent of any loss caused by the delay in giv- 
ing notice of the claim. 

(d) A cause of action for breach of warranty under this section accrues when the claimant has 
reason to know of the breach. 


History: 1978 Comp., § 55-3-416, enacted by Laws instrument, (Section 3-301) [55-3-801 NMSA 1978]. Un- 
1992, ch. 114, § 141. der Section 3-203(b) [55-3-203 NMSA 1978] transfer gives 
the transferee any right of the transferor to enforce the 


OFFICIAL COMMENTS instrument. Subsection (a)(1) is in effect a warranty that 
UCC Official Comments © by ALI & the NCCUSL. Re- there are no unauthorized or missing indorsements that 
produced with permission of the PEB for the UCC. All prevent the transferor from making the transferee a per- 


rights reserved. son entitled to enforce the instrument. 


1. Subsection (a) is taken from Subsection (2) of Garces 3. The rationale of Subsection (a)(4) is that the trans- 
Section 3-417. Subsections (3) and (4) of former Section 3- _—‘feree does not undertake to buy an instrument that is not 
417 are deleted. Warranties under subsection (a) in favor of enforceable in whole or in part, unless there is a contrary 
the immediate transferee apply to all persons who transfer agreement, Even if the transferee takes as a holder in 
an instrument for consideration whether or not the transfer due course who takes free of the defense or claim in re- 
is accompanied by indorsement. Any consideration suffi- coupment, the warranty gives the transferee the option 
cient to support a simple contract will support those war- of proceeding against the transferor rather than litigat- 
ranties. If there is an indorsement the warranty runs with ing with the obligor on the instrument the issue of the 


the instrument and the remote holder may sue the indorser- holder-in-due-course status of the transferee. Subsection 
warrantor directly and thus avoid a multiplicity of suits. (3) of former Section 3-417 which limits this warranty is 


2. Since the purpose of transfer (Section 3-203(a)) [55- deleted. The rationale is that while the purpose of a "no 
3-203 NMSA 1978] is to give the transferee the right to recourse" indorsement is to avoid a guaranty of payment, 
enforce the instrument, Subsection (a)(1) is a warranty the indorsement does not clearly indicate an intent to dis- 
that the transferor is a person entitled to enforce the claim warranties. 
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4, Under Subsection (a)(5) the transferor does not 
warrant against difficulties of collection, impairment of 
the credit of the obligor or even insolvency. The trans- 
feree is expected to determine such questions before tak- 
ing the obligation. If insolvency proceedings as defined 
in Section 1-201(22) [55-1-201 NMSA 1978] have been in- 
stituted against the party who is.expected to pay and the 
transferor knows it, the concealment of that fact amounts 
to a fraud upon the transferee, and the warranty against 
knowledge of such proceedings is provided accordingly. 

5. Transfer warranties may be disclaimed with respect 
to any instrument except a check. Between the immedi- 
ate parties disclaimer may be made by agreement. In the 
case of an indorser, disclaimer of transferor's liability, to 
be effective, must appear in the indorsement with words 
such as "without warranties" or some other specific refer- 
ence to warranties. But in the case of a check, subsec- 
tion (c) of Section 3-416 [55-3-416 NMSA 1978] provides 
that transfer warranties cannot be disclaimed at all. In 
the check collection process the banking system relies on 
these warranties. 


UNIFORM COMMERCIAL CODE 


55-3-417 


6. Subsection (b) states the measure of damages for 
breach of warranty. There is no express provision for at- 
torney's fees, but attorney's fees are not meant to be nec- 
essarily excluded. They could be granted because they fit 
within the phrase "expenses * * * incurred as a result of 
the breach." The intention is to leave to other state law 
the issue as to when attorney's fees are recoverable. 

7. Since the traditional term "cause of action" may 
have been replaced in some states by "claim for relief" or 
some equivalent term, the words "cause of action" in Sub- 
section (d) have been bracketed to indicate that the words 
may be replaced by an appropriate substitute to conform 
to local practice. 


ANNOTATIONS 


Repeals. — Laws 1992, ch. 114, § 237 repealed former 
55-3-416 NMSA 1978, as enacted by Laws 1961, ch. 96, § 
3-416, relating to contract of guarantor, effective July 1, 
1992. Laws 1992, ch. 114, § 141, enacted a new section, 
effective July 1, 1992. For provisions of former section, see 
the 1991 NMSA 1978 on NMOneSource.com. 


55-3-417. Presentment warranties. 


(a) Ifan unaccepted draft is presented to the drawee for payment or acceptance and the drawee 
pays or accepts the draft, (i) the person obtaining payment or acceptance, at the time of present- 
ment, and (ii) a previous transferor of the draft, at the time of transfer, warrant to the drawee 
making payment or accepting the draft in good faith that: 

(1) the warrantor is, or was, at the time the warrantor transferred the draft, a person en- 
titled to enforce the draft or authorized to obtain payment or acceptance of the draft on behalf of a 
person entitled to enforce the draft; 

(2). the draft has not been altered; and 

(3) the warrantor has no knowledge that the signature of the drawer of the draft is unau- 
thorized. - 

(b) A drawee making payment may recover from any warrantor damages for breach of war- 
ranty equal to the amount paid by the drawee less the amount the drawee received or is entitled to 
receive from the drawer because of the payment. In addition, the drawee is entitled to compensa- 
tion for expenses and loss of interest resulting from the breach. The right of the drawee to,recover 
damages under this subsection is not affected by any failure of the drawee to exercise ordinary 
care in making payment. If the drawee accepts the draft, breach of warranty is a defense to the 
obligation of the acceptor. If the acceptor makes payment with respect to the draft, the acceptor is 
entitled to recover from any warrantor for breach of warranty the amounts stated i in this subsec- 
tion. 

(c) If a drawee asserts a claim for breach of warranty under Subsection (a) based on an un- 
authorized indorsement of the draft or an alteration of the draft, the warrantor may defend by 
proving that the indorsement is effective under Section 55-3-404 or 55-3-405 NMSA 1978 or the 
drawer is precluded under Section 55-3-406 or 55-4-406 NMSA 1978 from asserting against the 
drawee the unauthorized indorsement or alteration. Ae , 

(d) If) a dishonored draft is presented for payment to the drawer or an indorser or (ii) any 
other instrument is presented for payment to a party obliged to pay the instrument, and (iii) pay- 
ment is received, the following rules apply: 

(1) The person obtaining payment and a prior transferor. of the instrument warrant to 
the person making payment in good faith that the warrantor is, or was, at the time the warrantor 
transferred the instrument, a person entitled to enforce the instrument or authorized to obtain 
payment on behalf of a person entitled to enforce the instrument. 

_ (2) _The person making payment may recover from any warrantor for breach of warranty 
an amount equal to the amount paid plus expenses and loss of interest resulting from the breach. 

(e) The warranties stated in Subsections (a) and (d) cannot be disclaimed with respect to 
checks. Unless notice of a claim for breach of warranty is given to the warrantor within thirty 
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days after the claimant has reason to know of the breach and the identity of the warrantor, the 
liability of the warrantor under Subsection (b) or (d) is discharged to the extent of any loss caused 


by the delay in giving notice of the claim. 


(f) A cause of action for breach of warranty under this section accrues when the claimant has 


reason to know of the breach. 


History: 1978 Comp., § 55-3-417, enacted by Laws 
1992, ch. 114, § 142. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

1. This section replaces Subsection (1) of former Sec- 
tion 8-417. The former provision was difficult to under- 
stand because it purported to state in one subsection all 
warranties given to any person paying any instrument. 
The result was a provision replete with exceptions that 
could not be readily understood except after close scru- 
tiny of the language. In revised Section 3-417 [55-3-417 
NMSA 1978], presentment warranties made to drawees of 
uncertified checks and other unaccepted drafts are stated 
in Subsection (a). All other presentment warranties are 
stated in Subsection (d), 

2. Subsection (a) states three warranties. Subsection 
(a)(1) in effect is a warranty that there are no unauthor- 
ized or missing indorsements. "Person entitled to enforce" 
is defined in Section 3-301 [55-3-801 NMSA 1978]. Sub- 
section (a)(2) is a warranty that there is no alteration. 
Subsection (a)(8) is a warranty of Ho knowledge that there 
is a forged drawer's signature. Subsection (a) states that 
the warranties are made to the drawee and Subsections 
(b) and (c) identify the drawee as the person entitled to re- 
cover for breach of warranty. There is no warranty made 
to the drawer under Subsection (a) when presentment is 
made to the drawee. Warranty to the drawer is governed 
by Subsection (d) and that applies only when presentment 
for payment is made to the drawer with respect to a dis- 
honored draft. In Sun 'N Sand, Inc. v. United California 
Bank, 582 P.2d 920 (Cal.1978), the court held that un- 
der former Section 3-417(1) a warranty was made to the 
drawer of a check when the check was presented to the 
drawee for payment. The result in that case is rejected. 

8. Subsection (a)(1) retains the rule that the drawee 
does not admit the authenticity of indorsements and Sub- 
section (a)(3) retains the rule of Price v. Neal, 3 Burr. 1354 
(1762), that the drawee takes the risk that the drawer's 
signature is unauthorized unless the person presenting 
the draft has knowledge that the drawer's signature is 
unauthorized. Under Subsection (a)(3) the warranty of no 
knowledge that the drawer's signature is unauthorized is 
also given by prior transferors of the draft. 

4. Subsection (d) applies to presentment for payment 
in all cases not covered by Subsection (a). It applies to 
presentment of notes and accepted drafts to any party 
obliged to pay the instrument, including an indorser, and 
to presentment of dishonored drafts if made to the drawer 
or an indorser. In cases covered by Subsection (d), there 
is only one warranty and it is the same as that stated in 
Subsection (a)(1). There are no warranties comparable to 
Subsections (a)(2) and (a)(3) because they are appropri- 
ate only in the case of presentment to the drawee of an 
unaccepted draft, With respect to presentment of an ac- 
cepted draft to the acceptor, there is no warranty with re- 
spect to alteration or knowledge that the signature of the 
drawer is unauthorized. Those warranties were made to 
the drawee when the draft was presented for acceptance 
(Section. 3-417(a)(2) and (3)) [55-3-417 NMSA 1978] and 
breach of that warranty is a defense to the obligation of 
the drawee as acceptor to pay the draft. If the drawee pays 
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the accepted draft the drawee may recover the payment 
from any warrantor who was in breach of warranty when 
the draft was accepted. Section 3-417(b) [55-3-417 NMSA 
1978]. Thus, there is no necessity for these warranties to 
be repeated when the accepted draft is presented for pay- 
ment. Former Section 3-417(1)(b)(iii) and (c)Gii) are not 
included in revised Section 3-417 [55-3-417 NMSA 1978] 
because they are unnecessary. Former Section 3-417(1)(c) 
(iv) is not included because it is also unnecessary. The 
acceptor should know what the terms of the draft were at 
the time acceptance was made. 

If presentment is made to the drawer or maker, there 
is no necessity for a warranty concerning the signature of 
that person or with respect to alteration, If presentment 
is made to an indorser, the indorser had itself warranted 
authenticity of signatures and that the instrument was 
not altered. Section 3-416(a)(2) and (8) [55-3-416 NMSA 
1978]. ‘ ; 

5. The measure of damages for breach of warranty un- 
der Subsection (a) is stated in Subsection (b). There is no 
express provision for attorney's fees, but attorney's fees 
are not meant to be necessarily excluded. They could be 
granted because they fit within the language "expenses 
* * * resulting from the breach." Subsection (b) provides 
that the right of the drawee to recover for breach of war- 
ranty is not affected by a failure of the drawee to exercise 
ordinary care in paying the draft. This provision follows 
the result reached under former Article 3 in Hartford Ac- 
cident & Indemnity Co. v. First Pennsylvania Bank, 859 
F.2d 295 (8d Cir.1988). 

6. Subsection (c) applies to checks and other unac- 
cepted drafts. It gives to the warrantor the benefit of 
rights that the drawee has against the drawer under 
Section 3-404, 3-405, 3-406, or 4-406 [55-3-404, 55-3-405, 
55-3-406 and 55-4-406 NMSA 1978, respectively]. If the 
drawer's conduct contributed to a loss from forgery or al- 
teration, the drawee should not be allowed to shift the loss 
from the drawer to the warrantor. 

7. The first sentence of subsection (e) recognizes that 
checks are normally paid by automated means and that 
payor banks rely on warranties in. making payment. 
Thus, it is not-appropriate to allow disclaimer of warran- 
ties appearing on checks that normally will not be exam- 
ined by the payor bank. The second sentence requires a 
breach of warranty claim to be asserted within 30 days 
after the drawee learns of the breach and the identity of 
the warrantor. 

8. Since the traditional term "cause of action" may 
have been replaced in some states by "claim for relief" or 
some equivalent term, the words "cause of action" in Sub- 
section (f) have been bracketed to indicate that the words 
may be replaced by an appropriate substitute to conform 
to local practice. 


ANNOTATIONS 


Repeals. — Laws 1992, ch. 114, § 237 repealed former 
55-3-417 NMSA 1978, as enacted by Laws 1961, ch. 96, § 
3-417, relating to warranties on presentment and trans- 
fer, effective July 1, 1992. Laws 1992, ch. 114, § 142, en- 
acted a new section, effective July 1, 1992. For provisions 
of former section, see the 1991 NMSA 1978 on NMOne 
Source.com. r mies 

Law reviews. — For note, "New Mexico's Uniform 
Commercial Code: Presentment Warranties and the Myth 
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of the,'Shelter Provision'," see 4 Nat. Resources J. 398 Transferee of commercial paper given by purchaser of 

(1964). chattel and secured by conditional sale, retention of title, 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 11 Am. ~ or chattel mortgage, as subject to defenses which chattel 

Jur, 2d Bills and Notes §§ 617, 646, 649, 650, 998, 999, purchaser could assert hima seller, 44 A.L.R.2d 8, 39 

1004 to 1008, 1012 to 1014; 12 Am, Jur, 2d Bills and:Notes _ AL.R.38d 518, 

§§ 1090, 1241, 1268. 10 C.J.S. Bills and Notes §§ 39 et seq., 154 et seq. 


55-3-418. Payment or acceptance by mistake. 


(a) Except as provided in Subsection (c), if the drawee of a draft pays or accepts the draft and 
the drawee acted on the mistaken belief that (i) payment of the draft had not been stopped pursu- 
ant to Section 55-4-403 NMSA 1978 or (ii) the signature of the drawer of the draft was authorized, 
the drawee may recover the amount of the draft from the person to whom or for whose benefit 
payment was made or, in the case of acceptance, may revoke the acceptance. Rights of the drawee 
under this subsection are not affected by failure of the drawee to exercise ordinary care in paying 
or accepting the draft. 

(b) Except as provided in Subsection (c), if an instrument has been paid or accepted by mistake 
and the case is not covered by Subsection (a), the person paying or accepting. may, to the extent 
permitted by the law governing mistake and restitution, (i) recover the payment from the person 
to whom or for whose benefit payment was made or (ii) in the case of acceptance, may revoke the 
acceptance. 

(c) The remedies provided by Subsection (a) or (b) may not be asserted against a person who 
took the instrument in good faith and for value or who in good faith changed position in reliance 
on the payment or acceptance. This subsection does not limit remedies provided by Section 55-3- 
417 or 55-4-407 NMSA 1978. 

(d) Notwithstanding Section 55-4-215 NMSA 1978, if an instrument is paid or accepted by mis- 
take and the payor or acceptor recovers payment or revokes acceptance under Subsection (a) or (b), 
the instrument is deemed not to have been paid or accepted and is treated as dishonored, and the 
person from whom payment is recovered has rights as a person entitled to enforce the dishonored 
instrument. ; 


History: 1978 Comp., § 55-3-418, enacted by Laws in most cases will not have a remedy against the person 


1992, ch: 114, § 143... paid because there is usually a person who took the check 
in good faith and for value or who in good faith changed 
OFFICIAL COMMENTS position in reliance on the payment or acceptance. 

UCC Official Comments © by ALI & the NCCUSL. Re: 2, Ifa check has been paid by mistake and the payee 
produced with permission of the PEB for the UCC. All receiving payment did not give value for the check or 
rights reserved, did not change position in reliance on the payment, the 

1. This section covers payment or peretaecee by mis- drawee bank is entitled to recover the amount of the 
take and replaces former Section 3-418. Under former check under Subsection (a) regardless of how the check 
Article 3, the remedy of a drawee that paid or accepted was paid. The drawee bank normally pays a check by a 
a draft by mistake was based on the law of mistake and credit to an account of the collecting bank that presents 
restitution, but that remedy was not specifically stated. the check for payment. The payee of the check normally 
It was provided by Section 1-103 [55-1-103 NMSA 1978]. receives the payment by a credit to the payee's account 
Former Section 3-418 was simply a limitation on the un- in the depositary bank. But in some cases the payee of 
stated remedy under the law of mistake and restitution. the check may have received payment directly from the 
Under revised Article 3, Section 3-418 [55-3-418 NMSA drawee bank by presenting the check for payment over 
1978] specifically states the right of restitution in sub- the counter. In those cases the payee is entitled to receive 


cash, but the payee may prefer another form of payment 
such as a cashier's check or teller's check issued by the 
drawee bank. Suppose Seller contracted to sell goods to 


sections (a) and (b). Subsection (a) allows restitution in 
the two:most common cases in which the'problem is pre- 
sented: payment or acceptance of forged checks and checks 


on which the drawer has stopped payment. If the drawee Buyer. The contract provided for immediate payment by 
acted under a mistaken belief that the check was not Buyer and delivery of the goods 20 days after payment. 
forged or had not been stopped, the drawee is entitled to Buyer paid by mailing a check for $10,000 drawn on Bank 
recover the funds paid or to revoke the acceptance whether payable to Seller. The next day Buyer gave a stop pay- 
or not the drawee acted negligently. But in each case, by ment order to Bank with respect to the check Buyer had 
virtue of Subsection (c), the drawee loses the remedy if the mailed to Seller. A few days later Seller presented Buyer's 
person. receiving payment or acceptance was a person who check to Bank for payment over the counter and requested’ 
took the check in, good. faith and for value or who in good a cashier's check as payment. Bank issued and delivered 
faith changed position.in reliance on the payment or ac- a cashier's check for $10, 000 payable to Seller. The teller 
ceptance. Subsection (a) and (c) are consistent with former failed to discover Buyer's stop order, The next day Bank 
Section: 3-418 ‘and the rule of Price v. Neal The reaultan discovered the mistake and immediately advised Seller of 
the two cases covered by Subsection (a) is that the drawee the facts. Seller refused to return the cashier's check and 


did not deliver any goods to Buyer. ‘” 
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Under Section 4-215 [55-4-215 NMSA 1978], Buyer's .. 


check was paid by Bank at the time it delivered its ca- 
shier's check to Seller. See Comment 8 to Section 4-215 
[55-4-215 NMSA 1978]. Bank is obliged to pay the ca- 
shier's check and has no defense to that obligation. The 
cashier's check was issued for consideration because it 
was issued in payment of Buyer's check. Although Bank 
has no defense on its cashier's check it may have a right to 
recover $10,000, the amount of Buyer's check, from Seller 


under Section 3-418(a) [55-3-418 NMSA 1978]. Bank paid , 


Buyer's check by mistake. Seller did not give value for 
Buyer's check because the promise to deliver goods to 
Buyer was never performed, Section 3-303(a)(1) [55-3-303 
NMSA 1978]. And, on these facts, Seller did not change 
position in reliance on the payment of Buyer's check. 
Thus, the first. sentence of Section 3-418(c) [55-3-418 
NMSA_.1978] does not apply and Seller is obliged to re- 
turn $10,000 to Bank. Bank is obliged to pay the cashier's 
check but it has a counterclaim against Seller based on 
its rights under Section 3-418(a) [55-3-418 NMSA 1978]. 
This claim can be asserted against Seller, but it cannot 
be asserted against some other person with rights of a 
holder in due course of the cashier's check. A person with- 
out rights of a holder in due course of the cashier's check 
would take subject to Bank's claim against Seller because 
it is a claim in recoupment. Section 3-305(a)(3) [55-3-305 
NMSA 1978]. 

If Bank recovers from Seller under Section 3-418(a), the 
payment of Buyer's check is treated as unpaid and dishon- 
ored, Section 3-418(d) [55-3-418 NMSA 1978]. One con- 
sequence is that Seller may enforce Buyer's obligation as 
drawer to pay the check. Section 3-414 [55-3-414 NMSA 
1978]. Another consequence is that Seller's rights against 
Buyer on the contract of sale are also preserved. Under 
Section 3-310(b) [55-3-310 NMSA 1978] Buyer's obliga- 
tion to pay for the goods was suspended when Seller took 
Buyer's check and remains suspended until the check is 
either dishonored or paid. Under Section 3-310(b)(1) [55- 
3-310 NMSA 1978] the obligation is discharged when the 
check is paid. ‘Since Section 3-418(d) [55-3-418 NMSA 
1978] treats Buyer's check as unpaid and dishonored, 
Buyer's obligation is not discharged and suspension of the 
obligation terminates. Under Section 3-310(b)(3) [55-3- 
310 NMSA 1978], Seller may enforce either the contract of 
sale or the check subject to defenses and claims of Buyer. 

If Seller had released the goods to Buyer before learn- 
ing about the stop order, Bank would have no recovery 
against Seller under Section 3-418(a) [55-3-418 NMSA 
1978] because Seller’in that case gave value for Buyer's 
check. Section 3-418(c) [55-3-418 NMSA 1978]: In this 
case Bank's sole remedy is under Section 4-407 [55- 4-407 
NMSA 1978] by subrogation. 

8. Subsection (b) covers cases’ of payment or accep- 
tance by mistake that are not covered by Subsection (a). 
It directs courts to:deal with those cases under the law 
governing mistake and restitution. Perhaps the most im- 
portant class of cases’ that falls under Subsection (b), be- 
cause it is not covered by Subsection (a), is that of payment 
by the drawee bank of a check with respect to which the 
bank has no duty to the drawer to pay either because the 
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drawer has no account with the bank or because available 
funds in the drawer's account are not sufficient to cover 


the amount of the check. With respect to such a case, un- 


der Restatement of Restitution § 29, if the bank paid be- 
cause of a mistaken belief that there were available funds 
in the drawer's account sufficient to cover the amount of 
the check, the bank is entitled to restitution. But § 29 is 
subject to Restatement of Restitution § 33 which denies 
restitution if the holder of the check receiving payment 
paid value in good faith for the check and had no reason to 
know that the check was paid by mistake when payment 
was received. 

The result in some cases is clear, For example, suppose 
Father gives Daughter a check for $10,000 as a.birthday 
gift. The check is drawn on Bank in which both Father and 
Daughter have accounts. Daughter deposits the check in 
her account in Bank. An employee of Bank, acting under 
the belief that there were available funds in Father's ac- 
count to cover the check, caused Daughter's account to be 
credited for $10,000, In fact, Father's account was over- 
drawn and Father did not have overdraft privileges. Since 
Daughter received the check gratuitously there is clear 
unjust enrichment if she is allowed to keep the $10,000 
and Bank is unable to obtain reimbursement from father. 
Thus, Bank should be permitted to reverse the credit to 
Daughter's account. But this case is not typical. In most 
cases the remedy of restitution will not be available be- 
cause the person receiving payment of the check will have 
given value for it in good faith. 

In some cases, however, it may not be clear whether a 
drawee bank should have a right of restitution. For ex- 
ample, a check-kiting scheme may involve a large number 
of checks drawn on a number of different banks:in which 
the drawer's credit balances are based on uncollected 
funds represented by fraudulently drawn checks. No at- 
tempt is made in Section 3-418 [55-3-418 NMSA 1978] to 
state rules for determining the conflicting claims of the 
various banks that may be victimized by such a scheme. 
Rather, such cases are better resolved on the basis of gen- 
eral principles of law and the particular facts presented in 
the litigation. 

4, The right of the drawee to recover a payment or 
to revoke an acceptance under Section 3-418 [55-3-418 
NMSA 1978] is not affected by the rules under Article 
4 that determine when an item is paid. Even though a 
payor bank may have paid an item under Section 4-215, it 
may have a right to recover the payment under Section 3- 
418, National Savings & Trust Co. v. Park Corp., 722 F.2d 
1303 (6th Cir,1983), cert. denied, 466 U.S. 939 (1984), cor- 
rectly states the law on the issue under former Article 3, 
Revised Article 3:does not change the previous law. 


ANNOTATIONS 


Repeals. — Laws 1992, ch. 114, § 237 repealed former 
55-3-418 NMSA 1978, as enacted by Laws 1961, ’ch. 96, § 
3-418, relating to finality of payment or acceptance, effec- 
tive July 1, 1992. Laws 1992, ch. 114, § 143, enacted a new 
section, effective July 1, 1992. For provisions of former 
section, see the 1991 NMSA‘1978 on NMOneSource.com.’ 


55-3-419. Instruments signed for accommodation. 


(a) If an instrument is issued for value given for the benefit of a party to the instrument ("ac- 
commodated party") and another party to the instrument ("accommodation party") signs the in- 
strument for the purpose of incurring liability on the instrument without being a direct: benefi- 
ciary of the value given for the instrument, the instrument is signed by the accommodation party 


"for peroenion avon 


629 


© 2022 State of New Mexico, New Mexico Compilation Commission. All rights reserved. 


55-3-419 UNIFORM COMMERCIAL CODE 55-3-419 


(b) An accommodation party may sign the instrument as maker, drawer, acceptor or indorser 
and, subject to Subsection (d) of this section, is obliged to pay the instrument in the capacity in 
which the accommodation party signs. The obligation of an accommodation party may be enforced 
notwithstanding any statute of frauds and whether or not the accommodation party receives con- 
sideration for the accommodation. 

(c) A person signing an instrument is presumed to be an accommodation party and there is 
notice that the instrument is signed for accommodation if the signature is an anomalous indorse- 
ment or is accompanied by words indicating that the signer is acting as surety or guarantor with 
respect to the obligation of another party to the instrument. Except as provided in Section 55-3- 
605 NMSA 1978, the obligation of an accommodation party to pay the instrument is not affected 
by the fact that the person enforcing the obligation had notice when the instrument was taken by 
that person that the accommodation party signed the instrument for accommodation. 

(d) Ifthe signature of a party to an instrument is accompanied by words indicating unambigu- 
ously that the party is guaranteeing collection rather than payment of the obligation of another 
party to the instrument, the signer is obliged to pay the amount due on the instrument to a person 
entitled to enforce the instrument only if: (i) execution of judgment against the other party has 
been returned unsatisfied; (ii) the other party is insolvent or in an insolvency proceeding; (iii) the 
other party cannot be served with process; or (iv) it is otherwise apparent that payment cannot be 
obtained from the other party. 

(e) Ifthe signature of a party to an instrument is accompanied by words indicating that the 
party guarantees payment or the signer signs the instrument as an accommodation party in some 
other manner that does not unambiguously indicate an intention to guarantee collection rather 
than payment, the signer is obliged to pay the amount due on the instrument to a person entitled 
to enforce the instrument in the same circumstances as the accommodated party would be obliged, 
without prior resort to the accommodated party by the person entitled to enforce the instrument. 

(f) An accommodation party that pays the instrument is entitled to reimbursement from the 
accommodated party and is entitled to enforce the instrument against the accommodated party. 
In proper circumstances, an accommodation party may obtain relief that requires the accommo- 
dated party to perform its obligations on the instrument. An accommodated party that pays the 
instrument has no right of recourse against, and is not entitled to contribution from, an accom- 
modation party. 


History: 1978 Comp., § 55-3-419, enacted by Laws accommodation party is supported by any consideration 
1992, ch, 114, § 144; 2009, ch. 234, § 8. for which the instrument is taken before it is due, Subsec- 
tion (2) is intended to change occasional decisions holding 


OFFICIAL COMMENTS that there is no sufficient consideration where an accom- 
UCC Official Comments © by ALI & the NCCUSL. Re- modation party signs a note after it is in the hands of a 
produced with permission of the PEB for the UCC. All holder who has given value. The [accommodation] party is 
rights reserved. liable to the holder in such a case even though there is no 
1, Section 3-419 [55-3-419 NMSA 1978] replaces for- extension of time or other concession." 
mer Sections 3-415 and 3-416. An accommodation party is 3. As stated in Comment 1, whether a person is an ac- 
a person who signs an instrument to benefit the accommo- commodation party is a question of fact. But it is almost 
dated party either by signing at the time value is obtained always the case that a co-maker who signs with words of 
by the accommodated party or later, and who is not a di- guaranty after the signature is an accommodation party. 
rect beneficiary of the value obtained. An accommodation The same is true of an anomalous indorser. In either case 
party-will usually be a co-maker or anomalous indorser. a person taking the instrument is put on notice of the ac- 
Subsection (a) distinguished between direct and indirect commodation status of the co-maker or indorser. This is 
benefit. For example, if X cosigns a note of Corporation relevant to Section 3-605(h) [55-3-605 NMSA 1978]. But, 
that is given for a loan to Corporation, X is an accommo- under subsection (c), signing with words of guaranty or as 
dation party if no part of the loan was paid to X or for an anomalous indorser also creates a presumption that 
X's direct benefit. This is true even though X may receive the signer is an accommodation party. A party challenging 
indirect benefit from the loan because X is employed by accommodation party status would have to rebut this pre- 
Corporation or is a stockholder of Corporation, or even if sumption by producing evidence that the signer was in fact 
X is the sole stockholder so long as Corporation and X are a direct beneficiary of the value given for the instrument. 
recognized as separate entities, 4. Subsection (b) states that an accommodation party 
2. It does not matter whether an accommodation party is liable on the instrument in the capacity in which the 
signs gratuitously either at the time the instrument is party signed the instrument. In most cases that capac- 
issued or after the instrument is in the possession of a ity will be either that of a maker or indorser of a note. 
holder, Subsection (b) of Section 3-419 [55-3-419 NMSA But Subsection (d) provides a limitation on Subsection 
1978] takes the view stated in Comment 3 to former (b). If the signature of the accommodation party is ac- 
Section 3-415 that there need be no consideration run- companied by words indicating unambiguously that the 
ning to the accommodation party: "The obligation of the party is guaranteeing collection rather that payment of 
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the instrument, liability is limited to that stated in Sub- 
section (d), which is based on former Section 3-416(2). 

Former Article 3 was confusing because the obligation 
of a guarantor was covered both in Section 3-415 and in 
Section 3-416 [55-3-415 and 55-3-416 NMSA 1978, re- 
spectively]. The latter section suggested that a signature 
accompanied by words of guaranty created an obligation 
distinct from that of an accommodation party. Revised 
Article 3 eliminates that confusion by stating in Section 3- 
419 [55-3-419 NMSA 1978] the obligation of a person who 
uses words of guaranty. Portions of former Section 3-416 
are preserved. Former Section 3-416(2) is reflected in 
Section 3-419(d) [55-3-419 NMSA 1978] and former Sec- 
tion 3-416(4) is reflected in Section 3-419(c) [55-3-419 
NMSA 1978]. 

5. Subsection (e) restates Subsection (5) of present 
Section 3-415 [55-3-415 NMSA 1978]. Since the accom- 
modation party that pays the instrument is entitled to en- 
force the instrument against the accommodated party, the 
accommodation party also obtains rights to any security 
interest or other collateral that secures payment of the 
instrument. 


ANNOTATIONS 


Repeals. — Laws 1992, ch. 114, § 237 repealed former 
55-3-419 NMSA 1978, as enacted by Laws 1961, ch. 96, § 
3-419, relating to conversion of instrument and innocent 
representative, effective July 1, 1992. Laws 1992, ch. 114, 
§ 144, enacted a new section, effective July 1, 1992. For 
provisions of former section, see the 1991 NMSA 1978 on 
NMOneSource.com. For present bomparavle provisions, 
see 55-3-420. NMSA 1978. 

The 2009 amendment, effective January 1, 2010, 
added Subsection (e) and added the second sentence in 
Subsection (f). 

A party is an accommodation party when he or she 
signs a promissory note the purpose of which is to allow 
another signatory to enter into a real estate contract with a 
seller, and the party will not benefit directly from the trans- 
action; the party's status as an accommodation party may 
also be presumed where his or her signature appears under 
the heading "GUARANTORS (individually)." Venaglia v. 
Kropinak, 1998-NMCA-043, 125 N.M. 25, 956 P.2d 824. 

Discharge. — This section does not say that 55-3-605 
NMSA 1978 provides the exclusive grounds on which an 
accommodation party may be discharged and does not 
restrict discharges requiring knowledge, as opposed to 
notice, to those provided under this chapter. Venaglia v. 
Kropinak, 1998-NMCA-0438, 125 N.M. 25, 956 P.2d 824. 

Remedies of guarantors. — A contributing guaran- 
tor has the right to seek reimbursement, restitution or 
subrogation against a defaulting principal debtor to the 
extent of his or her contribution. Randles v. Hanson, 
2011-NMCA-059, 180 N.M. 362, 258 P.3d 1154. 


55-3-420. Conversion of instrument. 


NEGOTIABLE INSTRUMENTS 
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Rights of co-guarantors. — A co-guarantor who 
has fulfilled a duty of contribution to a performing co- 
guarantor is entitled to recourse against a principle 
debtor as though the contributing co-guarantor had per- 
formed the guaranty to the same extent as his or her 
contribution. A performing co-guarantor's claim against 
a principal debtor is reduced to the extent that he or she 
receives contribution from another co-guarantor. Randles 
v. Hanson, 2011-NMCA-059, 150 N.M. 362, 258 P.3d 1154. 

Rights of a contributing guarantor. — Where five 
individuals, including plaintiff, personally guaranteed 
a $500,000 bank loan to a third party; the five guaran- 
tors entered into an agreement which provided that each 
guarantor was jointly and severally liable for all unpaid 
amounts on the loan and that each guarantor would 
be responsible for paying an equal share of any unpaid 
amounts; when the third party defaulted on the loan, 
plaintiff refused to pay a pro-rata share of the amount 
due; three of the guarantors paid the $500,000 due on the 
loan and recovered a judgment against plaintiff for plain- 
tiff's $100,000 pro-rata share, which plaintiff paid; and the 
third party subsequently reimbursed the three guaran- 
tors the $500,000 they had paid on the loan, plaintiff was 
entitled to receive $100,000 of the amount received by the 
three guarantors. Randles v. Hanson, 2011-NMCA-059, 
150 N.M. 362, 258 P.3d 1154. 

Allowing plaintiff to collect from guarantors on a 
debt that the district court found had been satisfied 
runs afoul of New Mexico's public policy against 
windfall damages in breach of contract actions. 
— Where plaintiff brought an action to recover rent and 
maintenance fees it claimed were owed to it under the 
terms of a commercial lease agreement with defendants, 
a limited liability company (tenant) and guarantors, the 
owners of the LLC who personally guaranteed the ten- 
ant's payment under the lease, and where, following a 
bench trial, the district court concluded that the amounts 
the landlord failed to pay the tenant for work performed 
under the terms of the lease exceeded the amount the 
tenant owed in rent and maintenance fees and therefore 
offset amounts owed to tenant under the lease for tenant 
improvements against the amount plaintiff proved re- 
mained unpaid in rent, and where plaintiff claimed that 
the district court erred as a matter of law in concluding 
that the guarantors' waiver of any defense violates public 
policy, the district court did not err in refusing to enforce 
the guaranty agreement, because requiring guarantors to 
compensate plaintiff a second time when the district court 
found that plaintiff had been fully compensated under 
the terms of the lease would violate New Mexico's pub- 
lic policy against windfall damages in breach of contract 
actions. Central Market, Ltd. v. Multi-Concept Hospitality, 
LLC, 2022-NMCA-021. 


(a) The law applicable to conversion of personal property applies to instruments, An instru- 
ment is also converted if it is taken by transfer, other than a negotiation, from a person not entitled 
to enforce the instrument or a bank makes or obtains payment with respect to the instrument for 
a person not entitled to enforce the instrument or receive payment. An action for conversion of an 
instrument may not be brought by (i) the issuer or acceptor of the instrument or (ii) a payee or in- 
dorsee who did not receive delivery of the instrument either directly or through delivery to an agent 


or a cO-payee. 


(b) In an action under Subsection (a), the measure of liability is presumed to be the amount 
payable on the instrument, but recovery may not exceed the amount of the plaintiff's interest in 


the instrument. 
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(c) Arepresentative, other than a depositary bank, who has in good faith dealt with an instru- 
ment or its proceeds on behalf of one who was not the person entitled to enforce the instrument is 
not liable in conversion to that person beyond the amount of any proceeds that it has not paid out. 


History: 1978 Comp., § 55-3-420, enacted by Laws 
1992, ch. 114, § 145. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC, All 
rights reserved. | 

1. Section 3-420 [55-3-520 NMSA 1978] is a modifi- 
cation of former Section 3-419. The first sentence of Sec- 
tion 3-420(a) [55-3-520 NMSA 1978] states a general rule 
that the law of conversion applicable to personal property 
also applies to instruments, Paragraphs (a) and (b) of for- 
mer Section 3-419(1) are deleted as inappropriate in cases 
of noncash items that may be delivered for acceptance or 
payment in collection letters that contain varying instruc- 
tions as to what to do in the event of nonpayment on. the 
day of delivery. It is better to allow such cases to be gov- 
erned by the general law of conversion that would address 
the issue of when, under the circumstances prevailing, the 
presenter's right to possession has been denied. The sec- 
ond sentence of Section 3-420(a) [55-3-420 NMSA 1978] 
states that an instrument is converted if it is taken by 
transfer other than a negotiation from a person not en- 
titled to enforce the instrument or taken for collection or 
payment from a person not entitled to enforce the instru- 
ment or receive payment. This covers cases in which a 
depositary or payor bank takes an instrument bearing a 
forged indorsement, It also covers cases in which an in- 
strument is payable to two persons and the two persons 
are not alternative payees, e.g., a check payable to John 
and Jane Doe. Under Section 3-110(d) [55-3-110 NMSA 
1978] the check can be negotiated or enforced only by both 
persons acting jointly. Thus, neither payee acting without 
the consent of the other, is a person entitled to enforce the 
instrument. If John indorses the check and Jane does not, 
the indorsement is not effective to allow negotiation of the 
check, If Depositary Bank takes the check for deposit to 
John's account, Depositary Bank is liable to Jane for con- 
version of the check if she did not consent to the transac- 
tion. John, acting alone, is not the person entitled to en- 
force the check because John is not the holder of the check. 
Section 8-110(d) [55-3-110 NMSA 1978] and Comment 4 
to Section 3-110 [55-3-110 NMSA 1978]. Depositary Bank 
does not get any greater rights under Section 4-205(1) [55- 
4-205 NMSA 1978]. Ifit acted for John as its customer, it 
did not become holder of the check under that provision 
because John, its customer, was not a holder, 

Under former Article 3, the cases were divided on the 
issue of whether the drawer of a check with a forged in- 


dorsement can assert rights against a depositary bank 


that took the check. The last sentence of Section 3-420(a) 
[55-3-420 NMSA 1978] resolves the conflict by following 
the rule stated in Stone & Webster Engineering Corp. 
v. First National Bank. & Trust Co., 184 N.E.2d 358 
(Mass.1962). There is no reason why a drawer should 
have an action in conversion. The check represents an ob- 


ligation of the drawer rather,than property of the drawer. 


The drawer has an adequate remedy against the payor 
bank for recredit of the drawer's account for unauthorized 
payment of the check. 

There was also a split of authority under former Article 
3 on the issue of whether a payee who never received the 
instrument is a proper plaintiff in a conversion action. 
The typical case was one in which a check was stolen from 
the drawer or in which the check was mailed to an address 
different from that of the payee and was stolen after it ar- 
rived at that address. The thief forged the indorsement 
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of the payee and obtained payment by depositing the 
check to an account in-a depositary bank. The issue was 
whether the payee could bring an action in conversion 
against the depositary bank or the drawee bank. In re- 
vised Article 3, under the last sentence of Section 3-420(a) 
[55-3-420 NMSA 1978], the payee has no conversion ac- 
tion because the check was never delivered to the payee. 
Until delivery, the payee does not have any interest in the 
check. The payee never became the holder of the check 
nor a person entitled to enforce the check. Section 3-301 
[55-3-301 NMSA 1978]. Nor is the payee injured by the 
fraud. Normally the drawer of a check intends to pay an 
obligation owed to the payee. But if the check is never 
delivered to the payee, the obligation owed to the payee 
is not affected. If the check falls into the hands of a thief 
who obtains payment after forging the signature of the 
payee as an indorsement, the obligation owed to the payee 
continues to exist after the thief receives payment. Since 
the payee's right to enforce the underlying obligation is 
unaffected by the fraud of the thief, there is no reason to 
give any additional remedy to the payee. The drawer of 
the check has no conversion remedy, but the drawee is not 
entitled to charge the drawer's account when'the drawee 
wrongfully honored the check. The remedy of the drawee 
is against the depositary bank for breach of warranty un- 
der Section 3-417(a)(1) or 4-208(a)(1) [55-3-417 or 55-4- 
208 NMSA 1978, respectively]. The loss will fall on the 
person who gave value to the thief for the check. 

The situation is different if the check is delivered to 
the payee. If the check is taken for an obligation owed to 
the payee, the last sentence of Section 3-310(b)(4) [55-3- 
310 NMSA 1978] provides that the obligation may not be 
enforced to the extent of the amount of the check, The 
payee's rights are restricted to enforcement of the payee's 
rights in the instrument. In this event the payee is in- 
jured by the theft and has a cause of action for conversion. 

The payee receives delivery when the check comes 
into the payee's possession, as for example when it is 
put. into the payee's mailbox. Delivery to an agent is 
delivery to the payee. Ifa check is payable to more than 
one payee, delivery to one of the payees is deemed to 
be delivery to all of the payees. Occasionally, the per- 
son asserting a conversion cause of action is an indorsee 
rather than the original payee. If the check is stolen be- 
fore the check can be delivered to the indorsee and the 
indorsee's indorsement is forged, the analysis is similar, 
For example, a check is payable to the order of A. A in- 
dorses it to B and puts it into an envelope addressed to 
B. The envelope is never delivered to B. Rather, Thief 
steals the envelope, forges B's indorsement to the check 
and obtains payment. Because the check was never 
delivered to B, the indorsee, B has no cause of action 
for conversion, but A does have such an action. A is 
the owner of the check. B never obtained rights in the 
check. If A intended to negotiate the check to B in pay- 
ment of an obligation, that obligation was not affected 
by the conduct of Thief. B can enforce that obligation. 
Thief stole A's property not B's, 

2. Subsection (2) of former Section 8-419 is amended 
because it is not clear:why the former law distinguished 
between the liability of the drawee and that of other con- 
verters. Why should there be a conclusive presumption 
that the liability is face amount if a drawee refuses to pay 
or return an instrument or makes payment on a forged 
indorsement, while the liability of a maker who does 
the same thing is only presumed to be the face amount? 
Moreover, it was not clear under former Section 3-419(2) 
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[55-3-419 NMSA 1978] what face amount meant. Ifa note 
for $10,000 is payable in a year at 10% interest, it is com- 
mon to refer to $10,000 as the face amount, but if the note 
is converted the loss to the owner also includes the loss 
of interest. In revised Article 3, Section 3-420(b) [55-3- 
420 NMSA 1978], by referring to "amount payable on the 
instrument," allows the full amount due under the instru- 
ment to be recovered. 

The "but" clause in subsection (b) addresses the prob- 
lem of conversion actions in multiple payee checks. Sec- 
tion 3-110(d) [55-3-110 NMSA 1978] states that an in- 
strument cannot be enforced unless all payees join in the 
action. But an action for conversion might be brought by 
a payee having no interest or a limited interest in the pro- 
ceeds of the check. This clause prevents such a plaintiff 
from receiving a windfall. An example is a check payable 
toa building contractor and a supplier of building mate- 
rial. The check is not payable to the payees alternatively. 
Section 3-110(d) [55-38-110 NMSA 1978]. The check is 
delivered to the contractor by the owner of the building. 
Suppose the contractor forges supplier's signature as an 
indorsement of the check and receives the entire proceeds 
of the check. The supplier should not, without qualifica- 
tion, be able to recover the entire amount of the check 
from the bank that converted the check. Depending upon 
the contract between the contractor and the supplier, the 
amount of the check may be due entirely to the contrac- 
tor, in which case there should be no recovery, entirely 
to the supplier, in which case recovery should be for the 
entire amount, or part may be due to one and the rest to 
the other, in-which case recovery should be limited to the 
amount due to the supplier. 

3. Subsection (3) of former Section 3-419 drew criti- 
cism from the courts, that saw no reason why a deposi- 
tary bank should have the defense stated in the subsec- 
tion. See Knesz v. Central Jersey Bank & Trust Co,, 477 
A.2d 806 (N.J.1984). The depositary bank is ultimately 
liable in the case of a forged indorsement check because of 
its warranty to the payor bank under Section 4-208(a)(1) 
[55-4-208 NMSA 1978] and it is usually the most conve- 
nient defendant in cases involving multiple checks drawn 
on different banks. There is no basis for requiring the 
owner of the check to bring multiple actions against the 
various payor banks and to require those banks to assert 
warranty rights against the depositary bank. In revised 
Article 3, the defense provided by Section 3-420(c) [55-3- 
420 NMSA 1978] is limited to collecting banks other than 
the depositary bank. If suit is brought against both the 
payor bank and the depositary bank, the owner, of course, 
is entitled to but one recovery. 


NEGOTIABLE INSTRUMENTS 


55-3-501 


ANNOTATIONS 


Effective dates. — Laws 1992, ch. 114, §: 238 made the 
act effective July 1, 1992. 

No liability for paying on forged endorsement on 
bearer paper. — A check drawn to a fictitious payee is 
the same as if it were made payable to bearer; and, since 
an endorsement on such paper is not necessary to its va- 
lidity or negotiability, a. bank is not liable for paying on a 
forged endorsement on bearer paper. Airco Supply Co. v, 
Albuquerque Nat'l Bank, 1961-NMSC-031, 68 N.M. 195, 
360 P.2d 386 (decided under former law). 

Drawee bank has no right to debit. account of 
depositor on a check which bears a forged signature of 
the drawer. Airco Supply Co. v, Albuquerque Nat'l Bank, 
1961-NMSC-031, 68 N.M. 195, 360 P.2d 386 (decided un- 
der former law). 

Generally, bank converts instrument when pays 
over unauthorized indorsement. — Absent negligence 
on the part of an indorser, a bank converts an instrument 
when it pays over an unauthorized indorsement..Casarez 
v. Garcia, 1983-NMCA-013, 99 N.M. 508, 660 P.2d 598, 
cert. denied, 99 N.M. 578, 661 P.2d 478. 

Cashier check's true owner entitled to sue bank. 
— The true owner of a cashier's check has a right to bring 
an action for conversion or negligence against a bank as 
drawee when it pays on an unauthorized indorsement. 
Casarez v. Garcia, 1988-NMCA-013, 99 N.M. 508, 660 P.2d 
598, cert. denied, 99 N.M. 578, 661 P.2d 478. 

Law reviews. — For comment on Jomack Lumber Co. 
v. Grants State Bank, 75 N.M. 787, 411 P.2d 759 (1966), 
see 7 Nat. Resources J. 106 (1967). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 11 Am. 
Jur. 2d Bills and Notes §§ 101, 510. 

Nature of property rights other than tangible chattels 
which may be subject of conversion, 44 A.L.R.2d 927. 

Payee's right of recovery, in conversion under UCC § 3- 
419(1)(c), for money paid on unauthorized indorsement, 
23 A.L.R.4th 855. 

Bank's "reasonable commercial standards" defense un- 
der UCC § 3-419(3), 49 A.L.R.4th 888. 

Payee's and drawer's right of recovery, in conversion 
under pre-1990 UCC § 3-419, or post-1990 UCC § 3-420 
[rev], for money paid on unauthorized indorsement, 91 
A.L.R.5th 89, 

9 C.J.S, Banks and Banking § 382 et seq.; 10 C.J.S, Bills 
and Notes §§ 12 et seq., 189; 89 C.J.S. Trover and Conver- 
sion § 13 et seq. 


PART 5 
DISHONOR 


55-3-501. Presentment. 


(a) "Presentment" means a demand made by or on behalf of a person entitled to enforce an 
instrument (i) to pay the instrument made to the drawee or a party obliged to pay the instrument 
or, in the case of a note or accepted draft payable at the bank, to the bank, or (ii) to accept a draft 


made to the drawee. 


(b) The following rules are subject to Article 4, agreement of the parties, and clearing-house 


rules and the like: 


(1) Presentment may be made at the place of payment of the instrument and must be made 


at the place of payment if the instrument is payable at a bank in the United States; may be made 
by any commercially reasonable means, including an oral, written, or electronic communication; is 
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effective when the demand for payment or acceptance is received by the person to whom present- 
ment is made; and is effective if made to any one of two or more makers, acceptors, drawees, or 
other payors. 

(2) Upon demand of the person to whom presentment is made, the person making pre- 
sentment must (i) exhibit the instrument, (ii) give reasonable identification and, if presentment 
is made on behalf of another person, reasonable evidence of authority to do so, and (iii) sign a 
receipt for the instrument for any payment made or surrender the instrument if full payment is 
made. 

(3) Without dishonoring the instrument, the party to whom presentment is made may (1) 
return the instrument for lack of a necessary indorsement, or (ii) refuse payment or acceptance for 
failure of the presentment to comply with the terms of the instrument, an agreement of the par- 
ties, or other applicable law or rule. . 

(4) The party to whom presentment is made may treat presentment as occurring on the 
next business day after the day of presentment if the party to whom presentment is made has 
established a cut-off hour not earlier than 2:00 p.m. for the receipt and processing of instruments 


presented for payment or acceptance and presentment is made after the cut-off hour. 


History: 1978 Comp., § 55-3-501, enacted by Laws 
1992, ch. 114, § 146, 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC, All 
rights reserved. 

Subsection (a) defines presentment. Subsection (b)(1) 
states the place and manner of presentment. Electronic 
presentment is authorized. The communication of the 
demand for payment or acceptance is effective when re- 
ceived. Subsection (b)(2) restates former Section 3-505. 
Subsection (b)(2)(i) allows the person to whom present- 
ment is made to require exhibition of the instrument, 
unless the parties have agreed otherwise as in an elec- 
tronic presentment agreement. Former Section 3-507(3) 
[repealed] is the antecedent of Subsection (b)(3)(i). Since 
a payor must decide whether to pay or accept on the day 
of presentment, Subsection (b)(4) allows the payor to set a 
cut-off hour for receipt of instruments presented. 


ANNOTATIONS 


Repeals. — Laws 1992, ch. 114, § 237 repealed former 
55-3-501 NMSA 1978, as enacted by Laws 1961, ch. 96, § 
3-501, relating to when presentment, notice of dishonor 
and protest necessary or permissible, effective July 1, 
1992, Laws 1992, ch. 114, § 146, enacted a new section, 
effective July 1, 1992. For provisions of former section, see 
the 1991 NMSA 1978 on NMOneSource.com. 

Law reviews. — For article, "Essential Attributes of 
Commercial Paper - Part I," see 1 N.M. L. Rev. 479 (1971). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 11 Am, 
Jur, 2d Bills and Notes §§ 167, 187, 743, 744, 753, 789, 790, 
883 to 887, 897; 12 Am. Jur. 2d Bills and Notes § 1225, 

Who must bear loss of funds from failure of bank, at 
which bill or note is payable, during delay in presenting 
it, 2 A.L.R. 1381, 


55-38-502. Dishonor. 


Duty of collecting bank as to notices of protest or dis- 
honor which it receives from its correspondent, 4 A.L.R. 
534. 

Necessity of protest and notice as between coendorsers 
of negotiable paper, 9 A.L.R. 1188, 32 A.L.R. 190. 

Stopping payment as affecting necessity of presentment 
of check, 14 A.L.R. 562. 

Duty of holder of note containing endorsement in form 
of guaranty, to make demand for payment and give notice 
of nonpayment, 21 A.L.R. 1390, 33 A.L.R, 97, 46 A.L.R. 
1516, 

When instrument deemed payable at a "special place" 
within provision making willingness and ability to pay at 
such place equivalent to tender, 24 A.L.R. 1050. 

Validity and effect of agreement to give bank all, or 
part, of fees of notary for protesting paper, 25 A.L.R, 170. 

Insolvency or bankruptcy of party primarily liable on 
commercial paper, as excusing demand and notice of dis- 
honor, 25 A.L.R. 962, 87 A.L.R. 13894, 

Right of notary who protests paper to change or contra- 
dict his certificate, 28 A.L.R. 543. 

Effect of delay in presentation of check given for pay- 
ment of taxes, 44 A.L.R. 1236, 124 A.L.R. 1155. 

Duty of holder as regards presentation of check to 
drawee bank as affected by run on bank or other indica- 
tions of impending closing of doors, 88 A.L.R. 479, 

Time within which check must be presented to pre- 
vent discharge of drawer in event of bank's insolvency, 91 
A.L.R. 1181. 

Necessity of notice of nonpayment of note or bill upon 
which corporation is primary obligor, in order to hold of- 
ficer, director or stockholder as endorser, 123 A.L.R. 1867. 

Duties of collecting bank with respect to presenting 
draft or bill of exchange for acceptance, 39 A.L.R.2d 1296. 

Pledgee's liability for failure to make demand, 45 
A.L.R.3d 248. 

10 C.J.S. Bills and Notes § 202 et seq. 


(a) Dishonor of a note is governed by the following rules: 
(1) Ifthe note is payable on demand, the note is dishonored if presentment is duly made to 
the maker and the note is not paid on the day of presentment, 
(2) Ifthe note is not payable on demand and is payable at or through a bank or the terms 
of the note require presentment, the note is dishonored if presentment is duly made and the note 
is not paid on the day it becomes payable or the day of presentment, whichever is later. 
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(3) Ifthe note is not payable on demand and Paragraph (2) does not apply, the note is dis- 
honored if it is not paid on the day it becomes payable. 

(b) Dishonor of an ineecepied draft other than a degumentary Brest is governed by the follow- 
ing rules: bo 
(1) “Ifa check is duly presented for payment to the payor bank attidiige than for immedi- 
ate payment over the counter, the check is dishonored if the payor bank makes timely return of 
the check or sends timely notice of dishonor or nonpayment under Section 55-4-301 NMSA 1978 or 
55-4-802 NMSA 1978, or becomes accountable for the amount of the check under Section 55-4-302 
NMSA 1978. 

(2) Ifa draft is payable’ on demand and Paragraph (1) does not apply, the draft is dishon- 
ored if presentment for payment is duly made to the drawee and the draft is not paid on the day 
of presentment... 

' (3) Ifa draft is payable o on a date stated in the draft, the draft is dishonored if (i) pre- 
sentment for payment is duly made to the drawee and payment is not made on the day the draft 
becomes payable or the day of presentment, whichever is later, or (ii) presentment for acceptance 
is duly made before the day'the draft becomes payable and the draft is not accepted on the day of 
presentment. 

(4) Ifa draft is payable on elapse of a period of time after sight or acceptance, the draft is 
dishonored if presen iment for acceptance is duly made and the draft is not accepted on the day of 
presentment. 

(c) Dishonor of an unaccepted documentary draft occurs according to the rules stated in Sub- 
section (b)(2), (3), and (4), except that payment or acceptance may be delayed without dishonor 
until no later than the close of the third business day of the drawee following the day on which 
payment or acceptance is required. by those paragraphs. | 

(d) Dishonor of an accepted draft is governed by the following rules: 

(1) Ifthe draft is payable on demand, the draft is dishonored if presentment for payment 
is duly made to the acceptor and the draft is not paid on the day of presentment, 

(2) /If the draft is not. payable on demand, the draft is dishonored if presentment for pay- 
ment is duly made to the acceptor and payment is not made on the day it becomes payable or the 
day of presentment, whichever is later. 

(e) In any casein which presentment is otherwise required for dishonor under this section and 
presentment is excused under Section 55-3-504 NMSA 1978, dishonor occurs without presentment 
if the instrument is not duly accepted or paid. 

(f) Ifa draft is dishonored because timely acceptance of the draft was not: made and the person 
entitled to demand acceptance consents to a late acceptance, from the time of acceptance the draft 
is treated as never having been dishonored. 


History: 1978 Comp., §: 58.8:802, audetedl by Laws 2. In the great majority of cases presentment and no- 
1992, ch. 114, § 147. tice of dishonor are waived with respect to notes. In most 
cases a formal demand for payment to the maker of the 


OFFICIAL COMMENTS note’ is not contemplated. Rather, the maker is expected 

UCC Official Comments © by ALI & the NCCUSL. Re- to send payment to the holder of the note on the date or 
produced with permission of the PEB for. the UCC. All dates on which payment is due. If payment is not made 
rights reserved. when due, the holder usually makes a demand for pay- 
1. Section 3-415 {55-3-415 NMSA 1978] provides that ment, but in the normal case in which presentment is 


an indorser is obliged to pay an instrument if the instru- waived, demand is irrelevant and the holder can proceed 


ment is dishonored and is discharged if the indorser against indorsers when payment is not received. Under 
is entitled to notice of dishonor and notice is not given, former Article 3, in the small minority of cases in which 
Under Section 3-414 [55-3-414 NMSA 1978], the drawer presentment and dishonor were not waived with respect 
is obliged to pay an unaccepted draft if it is dishonored. to notes, the indorser was discharged from liability (for- 
The drawer, however, is not entitled to notice of dishonor mer Section 3-502(1)(a)) unless the holder made present- 
except to the extent required in a case governed by Sec- ment to the maker on the exact’ day and note was due 


tion 3-414(d) [55-3-414 NMSA 1978], Part 5 tells when an (former Section 8-503(1)(c)) and gave notice of dishonor 
instrument is dishonored (Section 3-502) [55-3-502 NMSA to the indorser before midnight of the third business day 
1978] and what it means to give notice of dishonor (Sec- after dishonor (former Section 8-508(2)) [repealed]. These 
tion 3-508) [55-3-508 NMSA 1978], Often dishonor does provisions are omitted from Revised Article 3 as incon- 
not oceur until presentment: (Section 3-501) [55-3-501 sistent with practice which seldom involves face-to- tate 
NMSA 1978], and frequently presentment and notice of dealings. 

dishonor are excused (Section 3-504) [55-3-504 NMSA 3. Subsection (a) applies to notes. Subsection (ay() 
1978). applies to notes payable on demand. Dishonor requires 
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presentment, and dishonor occurs if payment is not made 
on the day of presentment. There is no change from previ- 


UNIFORM COMMERCIAL CODE 


ous Article 3. Subsection (a)(2) applies to notes payable ~ 


at a definite time if the note is payable at or through a 
bank or, by its terms, presentment is required. Dishonor 
requires presentment, and dishonor occurs if payment is 
not made on the due date or the day of presentment if 
presentment is made after the due date. Subsection (a)(3) 
applies to all other notes. If the note is not paid on its due 
date it is dishonored. This allows holders to collect notes 
in ways that make sense commercially without having to 
be concerned about a formal presentment on a given day. 
4, Subsection (b) applies to unaccepted drafts other 
than documentary drafts. Subsection (b)(1) applies to 
checks. Except for checks presented for immediate pay- 
ment over the counter, which are covered by Subsection 


(b)(2), dishonor occurs according to rules stated in Article , 


4, Those rules contemplate four separate situations that 
warrant discussion. The first two situations arise in the 
normal course of affairs, in which the drawee bank makes 
settlement for the amount of the check to the presenting 
bank, In the first situation, the drawee bank under Sec- 
tion 4-301 [55-4-301 NMSA 1978] recovers this settle- 
ment if it returns the check by its midnight deadline (Sec- 
tion 4-104) [55-4-401 NMSA 1978]. In that case the check 
is not paid and dishonor occurs under Section 3-502(b)(1) 
[55-3-502 NMSA 1978]. The second situation arises if the 
drawee bank has made such a settlement and does not 
return the check or give notice of dishonor or nonpayment 
within the midnight deadline. In that case, the settlement 
becomes final payment of the check under Section 4-215 
[55-3-502 NMSA 1978]. Because the drawee bank al- 
ready has paid such an item, it cannot be "accountable" 
for the item under the terms of Section 4-302(a)(1) [55-4- 
302 NMSA 1978]. Thus, no dishonor occurs regardless of 
whether the drawee bank retains the check indefinitely 
or for some reason returns the check after its midnight 
deadline. 

The third and fourth situations arise less commonly, 
in cases in which the drawee bank does not settle for 
the check when it is received. Under Section 4-302 if the 
drawee bank is not also the depositary bank and retains 
the check without settling for it beyond midnight of the 
day it is presented for payment, the bank at that point be- 
comes "accountable" for the amount of the check, i.e., it is 
obliged to pay the amount of the check. If the drawee bank 
is also the depositary bank, the bank becomes accountable 
for the amount of the check if the bank does not pay the 
check or return it or send notice of dishonor by its mid- 
night deadline. Hence, if the drawee bank is also the de- 
positary bank and does not either settle for the check when 
it is received (a settlement that would ripen into final pay- 
ment if the drawee bank failed to take action to recover the 
settlement by its midnight deadline) or return the check 
or, an appropriate notice by its midnight deadline, the 
drawee bank will become accountable for the amount of 
the check under Section 4-302. Thus, in all cases in which 
the drawee bank becomes accountable under Section 4- 
302, the check has not been paid (either by a settlement 
that became unrecoverable or otherwise) and thus, under 
Section 3-502(b)(1), the check is dishonored. 

The fact that.a bank that is accountable for the amount 
of the check under Section 4-302 is obliged to pay the 
check does not mean that the check has been paid. Indeed, 
because each of the paragraphs of Section 4-302(b) is lim- 
ited by its terms to situations in which a bank has not 
paid the item, a drawee bank will be accountable under 
Section 4-302 only in situations in which it has not previ- 
ously paid the check. Section 3-502(b)(1) reflects the view 
that a person presenting a check is entitled to payment, 
not just the ability to hold the drawee accountable under 
Section 4-302. If that payment is not made in a timely 
manner, the check is dishonored. 


636 


55-3-502 


Regulation CC Section 229.36(d) provides that settle- 
ment between banks for the forward collection of checks is 
final. The relationship of that section to Articles 3 and 4 is 
discussed in the Commentary to that section. 

Subsection (b)(2) applies to demand drafts other than 
those governed by. subsection (b)(1), It covers checks 
presented for immediate payment over the counter and 
demand drafts other than checks. Dishonor occurs if pre- 
sentment for payment is made and payment is not made 
on the day of presentment. 

Subsection (b)(3) and (4) applies to time drafts. An un- 
accepted time draft differs from a time note. The maker 
of a note knows that. the note has been issued, but the 
drawee of a draft may not know that a draft has been 
drawn on it. Thus, with respect to drafts, presentment for 
payment or acceptance is required. Subsection (b)(3) ap- 
plies to drafts payable on a date stated in the draft. Dis- 
honor occurs if presentment for payment is made and pay- 
ment is not made on the day the draft becomes payable 
or the day of presentment if presentment is made after 
the due date, The holder of an unaccepted draft payable 
on a stated date has the option of presenting the draft for 
acceptance before the day the draft becomes payable to es- 
tablish whether the drawee is willing to assume liability 
by accepting. Under Subsection (b)(3)(ii) dishonor occurs 
when the draft is presented and not accepted. Subsection 
(b)(4) applies to unaccepted drafts payable on elapse of a 
period of time after sight or acceptance. If the draft is pay- 
able 30 days after sight, the draft must be presented for 
acceptance to start the running of the 30-day period. Dis- 
honor occurs if it is not accepted. The rules in Subsection 
(b)(3) and (4) follow former Section 3-501(1)(a) [55-3-501 
NMSA 1978]. ji 

5, Subsection (c) gives drawees an extended period to 
pay documentary drafts because of the time that may be 
needed to examine the documents. The period prescribed 
is that given by Section 5-112 [55-5-112 NMSA 1978] in 
cases in which a letter of credit is involved. 

6. Subsection (d) governs accepted drafts. If the ac- 
ceptor's obligation is to pay on demand the rule, stated in 
Subsection (d)(1), is the same as for that of a demand note 
stated in Subsection (a)(1), If the acceptor's obligation is 
to pay at a definite time the rule, stated in Subsection (d) 
(2), is the same as that of a time note payable at a bank 
stated in Subsection (b)(2). . 

7. Subsection (e) is a limitation on Subsection (a)(1) 
and (2), Subsection (b), Subsection (c), and Subsection (d). 
Each of those provisions states dishonor as occurring after 
presentment. If presentment is excused under Section 3- 
504 [55-3-504 NMSA 1978], dishonor occurs under those 
provisions without presentment if the instrument is not 
duly accepted or paid. 

8, Under Subsection (b)(3)(ii) and (4) if a draft is 
presented for acceptance and the draft is not accepted 
on the day of presentment, there is dishonor. But af- 
ter dishonor, the holder may consent to late acceptance. 
In that case, under Subsection (f), the late acceptance 
cures the dishonor, The draft is treated as never having 
been dishonored. If the draft is subsequently presented 
for payment and payment is refused dishonor occurs at 
that time. 


ANNOTATIONS 


Repeals. — Laws 1992, ch. 114, § 237 repealed former 
55-3-502 NMSA 1978, as enacted by Laws 1961, ch. 96, § 
3-502, relating to unexcused delay and discharge, effective 
July 1, 1992. Laws 1992, ch. 114, § 147, enacted a new sec- 
tion, effective July 1, 1992. For provisions of former sec- 
tion, see the 1991 NMSA 1978 on NMOneSource.com. 

Am. Jur, 2d, A.L.R. and C.J.S. references. — Validity, 
construction, and application of the uniform customs and 
practice for documentary credits (UCP), 56 A.L.R.5th 565. 
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55-3-503 NEGOTIABLE INSTRUMENTS 55-3-504 


55-3-503. Notice of dishonor. 


(a) The obligation of an indorser stated in Section 55-3-415(a) NMSA 1978 and the obligation 
of a drawer stated in Section 55-3-414(d) NMSA 1978 may not be enforced unless (i) the indorser 
or drawer is given notice of dishonor of the instrument complying with this section or (ii) notice of 
dishonor is excused under Section 55-3-504(b) NMSA 1978. 

(b) Notice of dishonor may be given by any person; may be given by any commercially reason- 
able means, including an oral, written, or electronic communication; and is sufficient if it reason- 
ably identifies the instrument and indicates that the instrument has been dishonored or has not 
been paid or accepted. Return of an instrument given to a bank for collection is sufficient notice 
of dishonor, ! 

(ec) Subject to Section 55-3-504(c) NMSA 1978, with respect to an instrument taken for collec- 
tion by a collecting bank, notice of dishonor must be given (i) by the bank before midnight of the 
next banking day following the banking day on which the bank receives notice of dishonor of the 
instrument, or (ii) by any other person within thirty days following the day on which the person 
receives notice of dishonor. With respect to any other instrument, notice of dishonor must be given 
within thirty days following the day on which dishonor occurs. 


History: 1978 Comp., § 55-83-5038, enacted by Laws 2. Subsection (c) replaces former Section 3-508(2) [re- 
1992, ch. 114, § 148. pealed]. It differs from that section in that it provides a 
30-day period for a person other than a collecting bank 


OFFICIAL COMMENTS to give notice of dishonor rather than the three-day pe- 

UCC Official Comments © by ALI & the NCCUSL. Re- riod allowed in former Article 3, Delay in giving notice of 
produced with permission of the PEB for the UCC. All dishonor may be excused under Section 3-504(c) [55-3-504 
rights reserved. NMSA 1978]. 

1. Subsection (a) is consistent with former Section 3- ANN 
501(2)(a), but notice of dishonor is no longer relevant to i 
the liability of a drawer except for the case of a draft ac- Repeals. — Laws 1992, ch. 114, § 237 repealed former 
cepted by an acceptor other than a bank. Comments 2 55-3-503 NMSA 1978, as enacted by Laws 1961, ch. 96, 
and 4 to Section 3-414 [55-3-414 NMSA 1978]. There is no § 3-503, relating to time of presentment, effective July 1, 
reason why drawers should be discharged on instruments 1992. Laws 1992, ch. 114, § 148, enacted a new section, 
they draw until payment or acceptance. They are entitled effective July 1, 1992. For provisions of former section, see 
to have the instrument presented to the drawee and dis- the 1991 NMSA 1978 on NMOneSource.com. 
honored (Section 3-414(b)) [55-38-414 NMSA 1978] before Am. Jur, 2d, A.L.R. and C.J.S. references. — Validity, 
they are liable to pay, but no notice of dishonor need be construction, and application of the uniform customs and 
made to them as a condition of liability. Subsection (b), practice for documentary credits (UCP), 56 A.L.R.5th 565. 


which states how notice of dishonor is given, is based on 
former Section 3-508(3) [repealed]. 


55-3-504. Excused presentment and notice of dishonor. 


(a) Presentment for payment or acceptance of an instrument is excused if (i) the person enti- 
tled to present the instrument cannot with reasonable diligence make presentment, (ii) the maker 
or acceptor has repudiated an obligation to pay the instrument or is dead or in insolvency proceed- 
ings, (iii) by the terms of the instrument presentment is not necessary to enforce the obligation of 
indorsers or the drawer, (iv) the drawer or indorser whose obligation is being enforced has waived 
presentment or otherwise has no reason to expect or right to require that the instrument be paid 
or accepted, or (v) the drawer instructed the drawee not to pay or accept the draft or the drawee 
was not obligated to the drawer to pay the draft. 

(b) Notice of dishonor is excused if (i) by the terms of the instrument notice of dishonor is not 
necessary to enforce the obligation of a party to pay the instrument, or (ii) the party whose obliga- 
tion is being enforced waived notice of dishonor. A waiver of presentment is also a waiver of notice 
of dishonor. 

(c) Delay in giving notice of dishonor is excused if the delay was caused by circumstances be- 
yond the control of the person giving the notice and the person giving the notice exercised reason- 
able diligence after the cause of the delay ceased to operate. 
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55-3-505 


History: 1978 Comp., § 55-3-504, enacted by Laws 
1992, ch. 114, § 149. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

Section 3-504 [55-3-504 NMSA 1978] is largely a re- 
statement of former Section 3-511 [repealed]. Subsection 


55-3-505. Evidence of dishonor 


UNIFORM COMMERCIAL CODE 


55-3-601 


(4) of former Section 3-511lis replaced by Section 3-502(f) 
[55-3-502 NMSA 1978]. 


ANNOTATIONS 


Repeals. — Laws 1992, ch. 114, § 237 repealed former 
55-3-504 NMSA 1978, as enacted by Laws 1961, ch. 96,.§ 
3-504, relating to how presentment made, effective July 1, 
1992. Laws 1992, ch. 114, § 149, enacted a.new section, 
effective July 1, 1992. For provisions of former section, see 
the 1991 NMSA 1978 on NMOneSource.com. 


(a) The following are admissible as evidence and create a presumption of dishonor and of any 


notice of dishonor stated: 


test; 


(1) adocument regular in form as provided in Subsection (b) which purports to'be a pro- 


(2) a purported stamp or writing of the drawee, payor bank, or presenting bank on or. ac- 


companying the instrument stating that acceptance or payment has been refused unless reasons 
for the refusal are stated and the reasons are not consistent with dishonor; and 

(3) a book or record of the drawee, payor bank, or collecting bank, kept in the usual course 
of business which shows dishonor, even if there is no evidence of who made the entry. 


(b) A protest is a certificate of dishonor made by a United States consul or vice consul, or a no- 
tary public or other person authorized to administer oaths by the law of the place where dishonor 
occurs. It may be made upon information satisfactory to that person. The protest must identify 
the instrument and certify either that presentment has been made or, if not made, the reason why 
it was not made, and that the instrument has been dishonored by nonacceptance or nonpayment. 


The protest may also certify that notice of dishonor has been given to some or all parties. 


History: 1978 Comp., § 55-3-505, enacted by Laws 
1992, ch. 114, § 150. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

Protest is no longer mandatory and must be requested 
by the holder, Even if requested, protest is not a condition 
to the liability of indorsers or drawers. Protest is a service 
provided by the banking system to establish that dishonor 
has occurred, Like other services provided by the banking 
system, it will be available if market incentives, interbank 


55-3-506 to 55-3-511. Repealed. 


Repeals. — Laws 1992, ch. 114, § 237A repealed 55- 
8-506 to 55-3-511 NMSA 1978, as enacted by Laws 1961, 
ch. 96, §§ 3-506 to 3-511, effective July 1, 1992. For former 


agreements, or governmental regulations require it, but 
liabilities of parties no longer rest on it. Protest may be a 
requirement for liability on international drafts governed 
by foreign law which this Article cannot affect. 


ANNOTATIONS 


Repeals. — Laws 1992, ch. 114, § 237 repealed former 
55-3-505 NMSA 1978, as enacted by Laws 1961, ch. 96, § 
3-505, relating to rights of party to whom presentment is 
made, effective July 1, 1992. Laws 1992, ch. 114, § 150, en- 
acted a new section, effective July 1, 1992. For provisions 
of former section, see the 1991 NMSA 1978 on NMOne 
Source.com, 


provisions, see the 1991 NMSA 1978 on NMOneSource 


com. 


_ PART6 
DISCHARGE AND PAYMENT 


55-3-601. Discharge and effect of discharge. 


| (a) The obligation of a party to pay the instrument is discharged as stated in this article or by 
an act or agreement with the party which would discharge an obligation to pay money under a 
simple contract. 
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55-3-602 NEGOTIABLE INSTRUMENTS 55-3-602 


(b) Discharge of the obligation of a party isnot effective against a person acquiring rights of a 
holder in due course of the instrument without notice of the discharge. 


History: 1978 Comp., § 55-3-601, enacted by Laws » 1935-NMSC-088, 39 N.M. 549, 51 P.2d 857, 101 A.L.R. 
1992, ch. 114, § 151. 1301 (1935)(decided under former law). 

Discharge of principal debtor does not include discharge 

OFFICIAL COMMENTS by limitations, and a surety is not released from his li- 


UCC Official Comments © by ALI & the NCCUSL. Re- ability to pay, by such limitations, against the principal. 


produced with permission of the PEB.for the UCC. All Romero v. Hopewell, 1922-NMSC-037, 28 N.M. 259, 210 
rights reserved. P, 231 (decided under former law). 


Subsection (a) replaces subsections (1) and (2) of former A common law contract defense, such as impair- 
Section 3-601. Subsection (b) restates former Section 38- ment of an accommodation party's right of recourse, may 
602 [see now 55-3-601 NMSA 1978]: Notice of discharge e aaed by ase porommagating panty where avely fielense 
is not treated as notice of a defense that prevents holder OES Pe Loner egicy $e’ Ploy iON Ss Oltine Chapel yeaa 
in due course status. Section 3-302(b) [55-3-302 NMSA v. Kropinak, 1998-NMCA-043, 125 N.M. 25, 956 P.2d 824. 
1978]. Discharge is effective against a holder in due ' Am, Jur, 2d, A.L.R. and C.J.S, references. — 11 Am. 


course only if the holder had notice of the discharge when Jur. 2d Bills and Notes §§ 525, 901, 904, 912, 929, 930, 933, 
holder in due course status was acquired. For example, if 952, 961, 963. ¢ 
an instrument bearing a canceled indorsement is taken by Endorsing payment upon note before maturity as re- 
a holder, the holder has notice that the indorser has been leasing surety or endorser, 37 A.L.R. 477. 
discharged. Thus, the discharge is effective against the Taking of demand note in renewal as releasing surety 


hold if the holder is a holder in d or endorser, 48 A,L.R. 1222. 
SG sakcehdi: Wave On the iteet of fans Payment voidable under bankruptcy act as discharge of 


ANNOTATIONS surety, guarantor or endorser, 56 A.L.R. 1363. 


Agreement by holder with principal not to put paper in 
Repeals. — Laws 1992, ch. 114, § 237 repealed former course of collection for a specified time as releasing en- 


§5-3-601 NMSA 1978, as enacted by Laws 1961, ch. 96, dorser, 63 A.L.R. 1532. 

§ 3-601, relating to discharge of parties, effective July 1, Failure or delay by holder of note to enforce collateral 
1992, Lawe 1992, ch. 114, § 151, enacted a new section, security as releasing endorser, 74 A.L.R. 129. 

effective July 1, 1992. For provisions of former section, see Mortgagee's purchase of equity of redemption as releas- 
the 1991 NMSA 1978 on NMOneSource.com. ing endorser on secured note, 82 A.L.R. 764. 


Discharge of endorser. — Where payee used part of 


Consent of party secondarily liable to release of part; 
advance made at time of execution of note in paying ac- pete A ery 


primarily liable as affecting release of former, 169 A.L.R. 


crued interest owing by maker, contrary to agreement, 753 

endorser of note, who was president of corporation which Hearn See signed by one comaker as discharge of 
was maker of the note, was discharged from liability on nonsigning comakers, 43 A.L.R.3d 246, 

his endorsement notwithstanding his failure to protest AWA cotiatihates unjustifiable impairment of collat- 


such diversion on learning of it two months later, and ben- eral, discharging parties to a negotiable instrument under 
efit derived by him in use by maker of part of advance UCC § 3-606(1)(B), 61 A.L.R.5th 525. 

in discharging another of its obligations which he had 10 C.1.S, Bills atl Notes § 231 et seq. 

guaranteed. Pacific Nat'l Agric. Credit Corp. v. Hagerman, 


55-3-602. Payment. 


(a) Subject to Subsection (e) of this section, an instrument is paid to the extent payment is 
made by or on behalf of a party obliged to pay the instrument and to a person entitled to enforce 
the instrument. To the extent of the payment, the obligation of the party obliged to pay the instru- 
ment is discharged, even though payment is made with knowledge of a claim to the instrument 
under Section 55-3-306 NMSA 1978 by another person. 

(b) Subject to Subsection (e) of this section, a note is paid to the extent payment is made by or 
on behalf of a party obliged to pay the note to a person that formerly was entitled to enforce the 
note only if at the time of the payment the party obliged to pay has not received adequate notifica- 
tion that the note has been transferred and that payment is to be made to the transferee. A notifi- 
cation is adequate only if it is signed by the transferor or the transferee, reasonably identifies the 
transferred note and provides an address at which payments subsequently are to be made. Upon 
request, a transferee shall seasonably furnish reasonable proof that the note has been transferred. 
Unless the transferee complies with the request, a payment to the person that formerly was en- 
titled to enforce the note is effective for purposes of Subsection (c) of this seetion even if the party 
obliged to pay the note has received a notification pursuant to this subsection. 

(c) Subject to Subsection (e) of this section, to the extent of a payment pursuant to Subsections 
(a) and (b) of this section, the obligation of the party obliged to pay the instrument is discharged, 
even though payment is made with knowledge of a claim to the instrument pursuant to Section 55- 
3-306 NMSA 1978 by another person. 
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55-3-602 UNIFORM COMMERCIAL CODE 55-3-602 


(d). Subject to Subsection (e) of this section, a transferee, or any party that has acquired rights 
in the instrument directly or indirectly from a transferee, including any such party that has rights 
as a holder in due course, is deemed to have notice of any payment that is made pursuant to Sub- 
section (b) of this section after the date that the note is transferred to the transferee, but before the 
party obliged to pay the note receives adequate notification of the transfer. 

(e) The obligation of a party to pay the instrument is not discharged pursuant to Subsections 
(a) through (d) of this section if: 

(1) aclaim to the instrument under Section 55-3- 306 NMSA 1978 is enforceable against 
the party receiving payment and: (i) payment is made with knowledge by the payor that payment 
is prohibited by injunction or similar process of a court of competent jurisdiction; or (ii) in the case 
of an instrument other than a cashier's check, teller's check or certified: check, the party making 
payment accepted, from the person having a claim to the instrument, indemnity against loss Ayo 
sulting from refusal to pay the person entitled to enforce the instrument; or 

(2) the person making payment knows that.the instrument is a stolen instrument and 
pays a person it knows is in wrongful possession of the instrument. 

(f) As used in this section, "signed" with respect to a record that is not a writing includes the 
attachment to or logical association with the record ofan electronic By EP sound or process with 
the present intent to adopt or accept the record. 


History: 1978 Comp., § 55-3-602, enacted by pec Section 9-406(a) [55-9-402 NMSA 1978], Restatement. of 
1992, ch. 114, § 152; 2009, ch. 234, § 9. Mortgages § 5.5, and Restatement of Contracts § 338(1). 
.8,. In determining the party to whom a payment is 


OFFICIAL COMMENTS made for purposes of this section, courts should look to 
UCC Official Comments © by ALI & the NCCUSL. Re- traditional rules of agency. Thus, if the original payee of 
produced with permission of the PEB for the UCC. All a note transfers ownership of the note to a third party 
rights reserved, but, continues to service the obligation, the law of agency 
1, This section replaces former Section 3-603(1) [55-3- might treat payments made to the original payee as pay- 
603 NMSA 1978]. The phrase “claim to the instrument" in ments made to the third party. ; 
subsection (a) means, by reference to Section 3-306 [55-3- 4, Subsection (d) assures that the discharge provided 
306 NMSA 1978], a claim of ownership or possession and by Subsection (c) is effective against the transferee and 
not a claim in recoupment. Subsection (e)(1)(ii) is added those whose rights derive from the transferee. By deeming 
to conform to Section 3-411 [55-3-411 NMSA 1978]. Sec- those persons to have notice of any payment made under 
tion 3-411 is intended to discourage an obligated bank Subsection (b), Subsection (d) gives those persons "notice 


of the discharge" within the meaning of Section 3-302(b) 


i f, ier's ch heck 
from refusing payment of a cashier's check, certified chec [55-3-302 NMSA 1978]. Accordingly, the discharge is ef. 


or dishonored teller's check at the request of a claimant to 


the check who provided the bank with indemnity against fective against those persons, even if any of them has the 
loss. See Comment 1 to Section 3-411. An obligated bank rights of a holder in due course. Compare Section 3-601(b). 
that refuses payment under those circumstances not The deemed notice provided by subsection (d) does not, 


however, prevent a person from becoming or acquiring the 


1 ins liabl t k Iso be liabl 
only, remains sab} .08., Hhescapge mul iain | 89 as ARIe rights of, a holder in due course, See Section 3-302(b) [55- 


to the holder of the check for consequential damages, Sec- 


tion 3-602(e)(1)(ii) [55-3-602 NMSA 1978] and Section 3- 3-302 NMSA 1978]. Thus, such a person does not become 
411, read together, change the rule of former Section 3- subject to other defenses described in Section 3-305(a)(2) 
603(1) with respect to the obligation of the obligated bank .., [55-83-8305 NMSA 1978], claims in recoupment described in 
on the check, Payment to the holder of a cashier's check, Section 3-3065(a)(3), or claims to the instrument under Sec- 
teller's check, or certified check discharges the obligation tion 3-306. A transferee can prevent payment to the trans- 
of the obligated bank on the check to both the holder and feror from discharging the obligation on the note by assur- 
the claimant even though indemnity has been given by, ing that each person who is obligated on the note receives 
the person asserting the claim. If the obligated bank pays adequate notification pursuant to subsection (b) prior to 
the check in violation of an agreement with the claimant making a payment. 
in connection with the indemnity agreement, any liability ANNOTATIONS 
that the bank may have for violation of the agreement is. . 
not governed by Article 3, but is left to other law. This sec- Repeals. — Laws 1992, ch. 114, § 237 repealed former 
tion continues the rule that the obligor is not discharged 55-3-602 NMSA 1978, as enacted by Laws 1961, ch. 96, 
on the'instrument if payment is made in violation of an § 3-602, relating to effect of discharge against holder in 
injunction against payment. See Section 3-411(e)(iv),’ , due course, effective July 1, 1992. Laws, 1992, ch, 114, 

2. Subsection (a) covers payments made in a tradi- § 152, enacted a new section, effective July 1, 1992. For 
tional manner, to the person entitled to enforce the in- provisions of former section, see the 1991 NMSA 1978 on 
strument, Subsection (b), which provides an alternative ‘NMOneSource.com. For present comparable provisions, 
method of payment, deals with the situation in which a — see 55-3-601 NMSA 1978. 
person entitled to enforce the instrument transfers the The 2009 amendment, effective January 1, 2010, in 
instrument without giving notice to parties obligated to Subsection (a), after "Subject to Subsection", deleted the 
pay the instrument. If that happens and one of those par- letter "(b)" and added "(e) of this section"; added Subsec- 
ties subsequently makes a payment to the transferor, the » tions (b) through (d); in Subsection (e), after "is, not. dis- 
payment is effective even though it is not made to the charged", deleted "under Subsection (a)" and added "pur- 
person entitled to enforce the instrument. Unlike the ear- suant to Subsections (a) through (d) of this section"; and 
lier version of Section 3-602, this rule is consistent with added Subsection (f), 
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55-3-603 NEGOTIABLE INSTRUMENTS 55-3-603 


I, . PAYMENT OR SATISFACTION, ; received is on the debtor. But there must be a clear and 
II. BY ANY PERSON. |. i . special agreement that the creditor shall take the paper 


absolutely as payment, or it will be no payment if it af- 
I, PAYMENT OR SATISFACTION, terwards turns out to be of no value. A receipt in full of 


Presentment at time of payment. — A party making an account does not establish an agreement on the part 
payment upon a negotiable promissory note should insist of the creditor to accept. as absolute payment at his own 
upon the presentation of the paper by the party to whom risk the note of a third person for the debt. Lindberg v. 
the payment is made in order to make sure that it is at the Ferguson Trucking Co., 1964-NMSC-110, 74 N.M. 246, 
time in his possession and not outstanding in another, and 392 P.2d 586. ! 

if he fails to do so the payment is wholly at payor's risk. Accommodation maker may sue maker on note. — 
Hayden v. Speakman, 1914-NMSC-077, 20 N. M, 513, 150 Where a note and mortgage are assigned to an accommo- 
P. 292 (decided under former law). » dation maker who'then:paid up the note, the accommoda- 

When payment deemed made. — This mere act of tion maker succeeds to;the payee's rights and may sue the 
stamping a bill of exchange "paid" by the payee, in and of maker on the note, because the note was not discharged 
itself, does not constitute payment. Payment could only be when paid by the accommodation maker. Simson v. Bilder 
made by delivery of the actual cash, or an adjustment of beck, Inc,, 1966-NMSC-170, 76 N.M. 667, 417 P.2d 803. 
accounts, by agreement of the parties, so that the payee __Foreclose assigned mortgage. — An accommoda- 
would be obligated to the holder of the bill. Hanna v. Mc- tion maker's payment of a note will not extinguish the 
Crory, 1914-NMSC-047, 19 N.M, 183, 141 P. 996 (decided ‘lien of mortgage assigned to the accommodation maker 
under former law). 7 and, the accommodation maker may. foreclose mortgage 

Presumption of payment may not arise..— Even upon his payment of the note. Simson v. Bilderbeck, Inc., 
though a note may be 20 years past due, a presumption 1966-NMSC-170, 76 N.M. 667, 417 P.2d 803. : 
of payment does not arise if within 20 years prior to ‘Law reviews. — For article, "New Mexico's Uniform 
suit thereon, payment on the principal or interest is Commercial Code: Who Is the Beneficiary of ‘the Stop Pay- 
made, or it is otherwise definitely and unequivocally eee ee of Article 4?" see 4 Nat. Resources J. 69 
recognized..as an existing obligation. Heisel v. York, ae . 
1942-NMSC-009, 46 N.M. 210, 125 -P.2d 717 (decided Am. Jur. 2d, A.L.R. and C.J.S. references, —11Am. 
under former law). : Jur. 2d Bills and Notes §§ 506, 531, 963 to 965, 970, 973. 

Bank action compromising and settling note Acceptance of renewal note made or endorsed by per- 
balance amounts to complete discharge of all par- sonal representative of obligor in original paper as pay- 
ties, insofar as the bank is concerned; the bank does not ment or novation of that paper, 12 A.L.R. 1546. 
thereby discharge a claim of contribution resulting be- Right to have usurious payments made on previous ob- 
tween parties, Farmington Nat'l Bank v. Basin Plastics, ligation applied as payment of peine:p3} on. renewal, 13 
Ine., 1980-NMSC-092, 94 N.M. 668, 615 P.2d 985. A.LAR, 1244. 

Rights and remedies of accommodation party to paper 
Il. BY ANY PERSON. * 4 as against accommodated party after payment, 36 A.L.R. 


a | 553, 77 A.L.R. 668. 
Note of third person to debt generally. — The note Renewal note as discharging original obligation or. in- 
of a third person given fora prior debt will be held a debtedness, 52 A.L.R. 1416. 


satisfaction, where it was agreed by the creditor to re- 10 G.J.8. Bills and Notes § 231 et seq. 
ceive it absolutely as payment, and to run the risk of rte 
its being paid. The onus of establishing that it was so 


55-3-603. Tender of payment. 


(a) If tender of payment of an obligation to pay an instrument is made to.a person entitled to 
enforce the instrument, the effect of tender is governed by principles of law applicable to tender of 
payment under a simple contract. . 

(b) Iftender of payment of an obligation to pay an instrument is made to a person entitled to 
enforce the instrument and the tender is refused, there is discharge, to the extent of the amount of 
the tender, of the obligation of an indorser or apcommacdation. party having a right of recourse with 
respect to the obligation to which the tender relates. 

(c) Iftender of payment of an amount due on an instrument is made toa . person entitled to en- 
force the instrument, the obligation of the obligor to pay interest after the due date on the amount 
tendered is discharged. If presentment is required with respect to an instrument and the obligor 
is able and ready to pay on the due date at every place of payment stated in the instrument, the 
obligor is deemed to have made tender of payment on the due date to the person entitled to enforce 
the instrument. : 


History: 1978 Comp., § 55-3-603, enacted by Laws " Section 3-603 [55-3-603 NMSA 1978] replaces former 
1992, ch. 114, § 153. - Section 3-604. Subsection (a) generally incorporates the 
law of tender of payment applicable to simple contracts. 

OFFICIAL COMMENTS Subsections (b) and (c) state particular rules. Subsection 

UCC Official Comments © by.ALI & the NCCUSL. Re- (b) replaces former Section 3-604(2). Under Subsection (b) 
produced with permission of the PEB for the UCC. All refusal of a tender of payment discharges any indorser or 


rights reserved. accommodation party having a right of recourse against 
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3-603, relating to payment or satisfaction, effective July 1, 
1992, Laws 1992, ch, 114, § 153, enacted a new section, 
effective July 1, 1992. For provisions of former section, see 
the 1991 NMSA 1978 on NMOneSource.com. For present 
comparable provisions, see 55-3-602 NMSA 1978. 


the party making the tender. Subsection (c) replaces for- 
mer Section 3-604(1) and (3). 


ANNOTATIONS 


Repeals. — Laws 1992, ch. 114, § 237 repealed former 
55-3-603 NMSA 1978, as enacted by Laws 1961, ch. 96, § 


55-3-604. Discharge by cancellation or renunciation. 


(a). A person entitled to enforce an instrument, with or without consideration, may discharge the 
obligation of a party to pay the instrument: (i) by an intentional voluntary act, such as surrender of 
the instrument to the party; destruction, mutilation or cancellation of the instrument; cancellation or 
striking out of the party's signature; or the addition of words to the instrument indicating discharge; 
or (ii) by agreeing not to sue or otherwise renouncing rights against the party by a signed record. 

(b) Cancellation or striking out of an indorsement pursuant to Subsection (a) of this section 
does not affect the status and rights of a party derived from the indorsement. 

(c) As used in this section, "signed" with respect to a record that is not a writing includes the 
attachment to or logical association with the record of an electronic symbol, sound or process with 
the present intent to adopt or accept the record. 


History: 1978 Comp,, § 55-3-604, enacted by Laws 
1992, ch. 114, § 154; 2009, ch. 234, § 10. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

Section 3-604 [55-3-604 NMSA 1978] replaces former 
Section 3-605. 


ANNOTATIONS 


Repeals, — Laws 1992, ch. 114, § 237 repealed former 
55-3-604 NMSA 1978, as enacted by Laws 1961; ch. 96, 
§ 3-604, relating to tender of payment, effective July 1, 
1992. Laws 1992, ch. 114, § 154, enacted a new section, 
effective July 1, 1992. For provisions of former section, see 
the 1991 NMSA 1978 on NMOneSource.com. For present 
comparable provisions, see 55-3-603 NMSA 1978. 

The 2009 amendment, effective January 1, 2010, in 
Subsection (a), at the end of the subsection, deleted "writ- 
ing" and added "record" and added Subsection (c). 


Mistaken, unauthorized, or unintentional cancel- 
lation. — A cancellation, release, or surrender of the in- 
strument is ineffective if it is unauthorized, unintentional, 
or done by mistake. Los Alamos Credit Union v. Bowling, 
1989-NMSC-002, 108 N.M. 118, 767 P.2d 352. 

Bank action compromising and settling note 
balance amounts to complete discharge of all par- 
ties, insofar as the bank is concerned; the bank does not 
thereby discharge a claim of contribution resulting be- 
tween parties. Farmington Nat'l Bank v. Basin Plastics, 
Inc., 1980-NMSC-092, 94 N.M. 668, 615 P.2d 985. 

Am. Jur, 2d, A.L.R. and C.J.S. references, — 11 Am. 
Jur. 2d Bills and Notes §§ 984, 935, 948 to 950, 952. 

‘Accord and satisfaction by endorsement and transfer of 
commercial paper by agent having no authority to com- 
promise, 46 A.L.R. 1523. 

What constitutes renunciation by surrender of nego- 
tiable instrument under U.C.C. § 3-605, 96 A.L.R.3d 1144. 

Unintentional cancellation of negotiable instrument 
under UCC Article 8, 59 A.L.R.4th 617. 

10 C.J.S. Bills and Notes § 231 et seq. 


55-3-605. Discharge of secondary obligors. 


(a) Ifa person entitled to enforce an instrument releases the obligation of a principal obligor 
in whole or in part and another party to the instrument is a secondary obligor with respect to the 
obligation of that principal obligor, the following rules apply: 

(1) any obligations of the principal obligor to the secondary obligor with respect to any pre- 
vious payment by the secondary obligor are not affected. Unless the terms of the release preserve 
the secondary obligor's recourse, the principal obligor is discharged, to the extent of the release, 
from any other duties to the secondary obligor pursuant to this article; 

(2) unless the terms of the release provide that the person entitled to enforce the instru- 
ment retains the right to enforce the instrument against the secondary obligor, the secondary 
obligor is discharged to the same extent as the principal obligor from any unperformed portion of 
its obligation on the instrument. If the instrument is a check and the obligation of the secondary 
obligor is based on an indorsement of the check, the secondary obligor is discharged without re- 
gard to the language or circumstances of the discharge or other release; and 

(3) ifthe secondary obligor is not discharged pursuant to Paragraph (2) of this subsection, 
the secondary obligor is discharged to the extent of the value of the consideration for the release 
and to the extent that the release would otherwise cause the secondary obligor a loss. 
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(b) Ifa person entitled to enforce an instrument grants a principal obligor an extension of the 
time at which one or more payments are due on the instrument and another party to the instru- 
ment is a secondary obligor with respect to the obligation of that principal obligor, the following 
rules apply: 

(1) any obligations of the principal obligor to the secondary obligor with respect to any 
previous payment by the secondary obligor are not affected. Unless the terms of the extension 
preserve the secondary obligor's recourse, the extension correspondingly extends the time for per- 
formance of any other duties owed to the secondary obligor by the principal obligor pursuant to 
this article; 

(2) the secondary obligor is discharged to the extent that the extension would otherwise 
cause the secondary obligor a loss; and 

(3) to the extent that the secondary obligor is not discharged pursuant to Paragraph (2) of 
this subsection, the secondary obligor either may perform its obligations to a person entitled to en- 
force the instrument as if the time for payment had not been extended or, unless the terms of the 
extension provide that the person entitled to enforce the instrument retains the right to enforce 
the instrument against the secondary obligor as if the time for payment had not been extended, 
may treat the time for performance of its obligations as having been extended correspondingly. 

(c) Ifa person entitled to enforce an instrument agrees, with or without consideration, to a 
modification of the obligation of a principal obligor, other than a complete or a partial release or an 
extension of the due date, and another party to the instrument is a secondary obligor with respect 
to the obligation of that principal obligor, the following rules apply: 

(1) any obligations of the principal obligor to the secondary obligor with respect to any pre- 
vious payment by the secondary obligor are not affected. The modification correspondingly modi- 
fies any other duties owed to the secondary obligor by the principal obligor pursuant to this article; 

(2) the secondary obligor is discharged from any unperformed portion of its obligation to 
the extent that the modification would otherwise cause the secondary obligor a loss; and 

(3) to the extent that the secondary obligor is not discharged pursuant to Paragraph (2) 
of this subsection, the secondary obligor may satisfy its obligation on the instrument as if the 
modification had not occurred or treat its obligation on the instrument as having been modified 
correspondingly. . 

(d) If the obligation of a principal obligor is secured by an interest in collateral, if another 
party to the instrument is a secondary obligor with respect to that obligation, and if a person 
entitled to enforce the instrument impairs the value of the interest in collateral, the obligation of 
the secondary obligor is discharged to the extent of the impairment. The value of an interest in 
collateral is impaired to the extent the value of the interest is reduced to an amount less than the 
amount of the recourse of the secondary obligor or the reduction in value of the interest causes an 
increase in the amount by which the amount of the recourse exceeds the value of the interest. For 
purposes of this subsection, "impairing the value of an interest in collateral" includes failure to ob- 
tain or maintain perfection or recordation of the interest in collateral; release of collateral without 
substitution of collateral of equal value or equivalent reduction of the underlying obligation; fail- 
ure to perform a duty to preserve the value of collateral owed, pursuant to Article 9. of the Uniform 
Commercial Code or other law, to a debtor or other person secondarily liable; and failure to comply 
with applicable law in disposing of or otherwise enforcing the interest in collateral. 

(e) A secondary obligor is not discharged pursuant to Paragraph (3) of Subsection (a) of this 
section or Subsection (b), (c) or (d) of this section unless the person entitled to enforce the instru- 
ment knows that the person is a secondary obligor or has notice pursuant to Subsection (c) of Sec- 
tion 55-3-419 NMSA 1978 that the instrument was signed for accommodation. 

(f). A secondary obligor is not discharged pursuant to this section if the secondary obligor con- 
sents to the event or conduct that is the basis of the discharge or if the instrument or a separate 
agreement of the party provides for waiver of discharge pursuant to this section specifically or 
by general language indicating that parties waive defenses based on suretyship or impairment 
of collateral. Unless the circumstances indicate otherwise, consent by the principal obligor to an 
act that would lead to a discharge pursuant to this section constitutes consent to that act by the 
secondary obligor if the secondary obligor controls the principal obligor or deals with the person 
entitled to enforce the instrument on behalf of the principal obligor. 
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(g). Arelease or extension preserves a secondary obligor's recourse if the terms of the release or 
extension provide that: 

(1) the person entitled to Eriforae the instrument retains the Hehe to anaes the instru- 
ment against the secondary obligor; and 

(2) the recourse of the seraga obligor continues as if the release or extension had not 
been granted. 

(h). Except as otherwise saifvidada in Subsection (i) of this section, a Neeocteiy obligor asserting 
discharge pursuant to this section has the burden of persuasion both with respect to the occur- 
rence of the acts alleged to harm the secondary obligor and loss or prejudice caused by those acts. 

(i) -If the secondary obligor demonstrates prejudice caused by an impairment of its recourse 
and the circumstances of the case indicate that the amount of loss is not reasonably susceptible 
of calculation or requires proof of facts that are not ascertainable, it is presumed that the act im- 
pairing recourse caused a loss or impairment equal to the liability of the secondary obligor on the 
instrument. In'that event, the burden of persuasion as to any lesser amount of the loss is on the 
person entitled to enforce the instrument. 


History: 1978 Comp., § 55-3-605, enacted by Laws » that the secondary obligor has to a discharge of its liabil- 
1992, ch. 114, § 155; 2009, ch. 234, § 11. ity in such cases commonly are referred to as suretyship 
: defenses. The extent of the discharge depends upon the 


OFFICIAL COMMENTS particular circumstances. See-Restatement of pe Haale 

UCC Official Comments © by ALI & the NCCUSL. Re. Ud Guaranty, $8 87, 39-44, 
produced with permission of the PEB for the UCC. All A second possibility is that the parties might. decide 
rights reserved. to evidence the loan by a negotiable instrument. In that 

1. This section contains rules that are applicable when scenario, Borrower signs a note under which Borrower 
a secondary obligor (as defined in Section 3-103(a)(17)) ' is obliged to pay $10,000 to the order of Bank on a due 
[55-3-103 NMSA 1978] is a party to an instrument. These date stated in the note, Backer becomes liable for the re- 
rules essentially parallel modern interpretations of the payment obligation by signing the note as a co-maker or 
law of suretyship and guaranty that apply when a second- indorser, In either case the note is signed for accommo- 
ary obligor is not 4 party to an instrument. See generally dation, Backer is an accommodation party, and Borrower 
Restatement of the Law, Third, Suretyship and Guaranty is the accommodated party. See Section 3-419 [55-3-419 
(1996). Of course, the rules in this section do not resolve NMSA 1978] (describing the obligations of accommoda- 
all possible issues concerning the rights and duties of the Gon parties). For purposes of Section 3-605, Backer is also 
parties, In the event that a situation is presented that is a secondary obligor" and Borrower is a "principal obli- 
not resolved by this section (or the other related sections gor", as those terms are defined in Section 3-103. Because 
of this Article), the resolution may be provided by the gen- Backer is a party to the instrument, its rights to a dis- 
eral law of suretyship because, pursuant to Section 1-103 charge based on any modification of obligations between 
[55-1-103 NMSA 1978], that law is applicable unless dis- Bank and Borrower are governed: by Section 3-605 rather 
placed by provisions of this Act. than by the general law of _suretyship and guaranty. 

2. Like the law of suretyship and guaranty, Section 3- Within Section 3-605, subsection (a) describes the conse- 
605 [55-3-605 NMSA 1978] provides secondary obligors quences of a release of Borrower, Subsection (b) describes 
with defenses that are not available to other parties to the consequences of an extension of time, and Subsection 
instruments. The general operation of Section 3-605, (c) describes the consequences of other modifications. 
and its relationship to the law of suretyship and guar- The third possibility is that Borrower would use an in- 
anty, can be illustrated by an example. Bank agrees to strument governed by this Article to evidence its repay- 
lend $10,000 to Borrower, but only if Backer also is li- ment obligation, but Backer's obligation would be created 
able for repayment of the loan. The parties could con- in some way other than by becoming party to that instru- 
summate that transaction in three different ways. First, ment. In that case, Backer's rights are determined by 
if Borrower and Backer incurred those obligations with suretyship and guaranty law rather than by this Article. 
contracts not governed by this Article (such as a note See Comment 8 to Section 3-419, A person also can acquire 
that is not an instrument for purposes of this Article), secondary liability without having been a secondary obli- 
the general law of suretyship and guaranty would be ap- gor at the time that the principal obligation was created. 
plicable. Under modern nomenclature, Bank is the "obli- For example, a transferee of real or personal property 
gee", Borrower is the "principal obligor", and Backer is that assumes the obligation of the transferor as maker 
the "secondary obligor". See Restatement of Suretyship. of a note secured by the property becomes by operation 
and Guaranty § 1, Then assume that Bank and Borrower of law a principal obligor, with the transferor becoming 
agree to a modification of their rights and obligations a secondary obligor. Restatement of Suretyship and Guar. 
after the note is signed. For example, they might agree — @ty § 2(e);Restatement of Mortgages § 5.1. Article 3 does 
that Borrower may repay the loan at some date after the not determine the effect of the release of the transfer ia 
due date, or that Borrower may discharge its repayment that case because the assuming transferee is not a "party" 
obligation by paying Bank $3,000 rather than $10,000. to the instrument as defined in Section 3-103(a)(10). Sec- 
Alternatively, suppose that Bank releases collateral that tion 3-605(a) does not apply then because the holder has 
Borrower has given to secure the loan,. Under the law not discharged the obligation of a "principal obligor", a 
of suretyship and guaranty, the secondary obligor may _ term defined in Section 3-103(a)(11). Thus, the resolution 
be discharged under certain circumstances if these modi- of that question is governed by the law of suretyship. See 
fications of the obligations between Bank (the obligee) Restatement of Suretyship and Guaranty § 39. 
and Borrower (the principal, obligor) are made without 3. Section 3-605 is not, however, limited to the conven- 
the consent of Backer (the secondary obligor). The rights tional Pig nga of the accommodation RErty discussed in 
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Comment 2. It also applies in four other situations. First, 
it applies to indorsers of notes who are not accommoda- 
tion parties. Unless an indorser signs without recourse, 
the indorser's liability under Section 3-415(a) [55-3-415 
NMSA 1978] is functionally similar to that of a guaran- 
tor of payment. For example, if Bank in the second hypo- 
thetical discussed in Comment 2 indorsed the note and 
transferred it to Second Bank, Bank is liable to Second 
Bank in the event of dishonor of the note by Borrower, 
Section 3-415(a). Because of that secondary liability as 
indorser, Bank qualifies as a "secondary obligor" under 
Section 3-108(a)(17) and has the same rights under Sec- 
tion 3-605 as an accommodation party. 

Second, a similar analysis applies to the drawer of a 
draft that is accepted by a party that is not a bank. Un- 
der Section 3-414(d) [55-3-414 NMSA 1978], that drawer 
has liability on the same terms as an indorser under Sec- 
tion 3-415(a). Thus, the drawer in that case is a "second- 
ary obligor" under Section 3-103(a)(17) and has rights un- 
der Section 3-605 to that extent. 

Third, a similar principle justifies application of Sec- 
tion 3-605 to persons who indorse a check. Assume that 
Drawer ‘draws a check to the order of Payee. Payee then 
indorses the check and transfers it to Transferee. If Trans- 
feree presents the check and it is dishonored, Transferee 
may recover from Drawer under Section 3-414 or Payee 
under Section 3-415. Because of that secondary liability 
as an indorser, Payee is a secondary obligor under Sec- 
tion 3-103(a)(17). Drawer is a "principal obligor" under 
Section 3-103(a)(11). As noted in Comment 4, below, how- 
ever, Section 3-605(a)(3) will discharge indorsers of checks 
in some cases in which other secondary obligors will not 
be discharged by this section. 

Fourth, this section also deals with the rights of co- 
makers of instruments, even when those co-makers do‘not 
qualify as accommodation parties. The co-makers' rights 
of contribution under Section 8-116 [55-3-116 NMSA 
1978] make each co-maker a secondary obligor to the ex- 
tent of that right of contribution. 

4. Subsection (a) is based on Restatement of Surety- 
ship and Guaranty § 39. It addresses the effects of a re- 
lease of the principal obligor by the person entitled to 
enforce the instrument. Paragraph (a)(1) governs the ef- 
fect of that release on the principal obligor's duties to the 
secondary obligor; paragraphs (a)(2) and (a)(3) govern the 
effect of that release on the secondary obligor's duties to 
the person entitled to enforce the instrument. 

With respect to the duties of the principal obligor, the 
release of course cannot affect obligations of the princi- 
pal obligor with respect to payments that the secondary 
obligor already has made. But with respect to future pay- 
ments by the secondary obligor, paragraph (a)(1) (based 
on Restatement of Suretyship and Guaranty § 39(a)) pro- 
vides that the principal obligor is discharged, to the extent 
of the release, from any other duties to the secondary ob- 
ligor. That rule is appropriate because otherwise the dis- 
charge granted to the principal obligor would be illusory: 
it would have obtained a release from a person entitled to 
enforce that instrument, but it would be directly liable for 
the same sum to the secondary obligor if the secondary 
obligor later complied with its secondary obligation to pay 
the instrument. This discharge does not occur, though, if 
the terms of the release effect a "preservation of recourse" 
as described in subsection (g). See Comment 10, below. 

The discharge under paragraph (a)(1) of the principal 
obligor's duties to the secondary obligor is broad, applying 
to all duties under this article. This includes not only the 
principal obligor's liability as a party to an instrument (as 
a maker, drawer or indorser under Sections 3-412 [55-8- 
413 NMSA 1978] through 3-415) but also obligations un- 
der Sections 3-116 and 3-419. 

Paragraph (a)(2) is based closely on Restatement of 
Suretyship and Guaranty § 39(b). It articulates a default 
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rule that the release of a principal obligor also discharges 
the secondary obligor, to the extent of the release granted 
to the principal obligor, from any unperformed portion 
of its obligation on the instrument. The discharge of the 
secondary obligor under paragraph'(a)(2) is phrased more 
narrowly than the discharge of the principal obligor is 
phrased under paragraph (a)(1) because, unlike principal 
obligors, the only obligations of secondary obligors‘in Ar- 
ticle 3 are "on the instrument" as makers or indorsers. ' 

The parties can opt out of that rule by including a con- 
trary statement in the terms of the release. The provision 
does not contemplate that any "magic words" are neces- 
sary. Thus, discharge of the secondary obligor under para- 
graph (a)(2) is avoided not only if the terms of the release 
track the statutory language (e.g., the person entitled to 
enforce the instrument "retains the right to enforce the 
instrument" against the secondary obligor), or if the terms 
of the release effect a preservation of recourse under Sub- 
section (g), but also if the terms of the release include a 
simple statement that the parties intend to "release the 
principal obligor but not the secondary obligor" or that 
the person entitled to enforce the instrument "reserves its 
rights" against the secondary obligor. At the same time, 
because paragraph (a)(2) refers to the "terms of the re- 
lease", extrinsic circumstances cannot be used to establish 
that the parties intended the secondary obligor to remain 
obligated. If a release of the principal obligor includes 
such a provision, the secondary obligor is, nonetheless, 
discharged to the extent of the consideration that is paid 
for the release; that consideration is treated as a payment 
in partial satisfaction of the instrument. 

Notwithstanding language in the release that prevents 
discharge of the secondary obligor under paragraph (a)(2), 
paragraph (a)(3) discharges the secondary obligor from 
its obligation to a person entitled to enforce the instru- 
ment to the extent that the release otherwise would cause 
the secondary obligor a loss. The rationale for that provi- 
sion is that a release of the principal obligor changes the 
economic risk for which the secondary obligor contracted. 
This risk may be increased in two ways. First, by releas- 
ing the principal obligor, the person entitled to enforce the 
instrument has eliminated the likelihood of future pay- 
ments by the principal obligor that would lessen the obli- 
gation of the secondary obligor. Second, unless the release 
effects a preservation of the secondary obligor's recourse, 
the release eliminates the secondary obligor's claims 
against the principal obligor with respect to any future 
payment by the secondary obligor. The discharge provided 
by this paragraph prevents that increased risk from caus- 
ing the secondary obligor a loss. Moreover, permitting 
releases to be negotiated between the principal obligor 
and the person entitled to enforce the instrument with- 
out regard to the consequences to the secondary obligor 
would create an undue risk of opportunistic behavior by 
the obligee and principal obligor. That concern is lessened, 
and the discharge is not provided by paragraph (a)(3), if 
the secondary obligor has consented to the release or is 
deemed to have consented to it under subsection (f) (which 
presumes consent by a secondary obligor to actions taken 
by a principal obligor if the secondary obligor controls the 
principal obligor or deals with the person entitled to en- 
force the instrument on behalf of the principal obligor). 
See Comment 9, below. 

Subsection (a) (and Restatement § 39(b), the concepts of 
which it follows quite closely) is designed to facilitate ne- 
gotiated workouts between a creditor and a principal ob- 
ligor, so long as they are not at the expense ofa secondary 
obligor who has not consented to the arrangement (either 
specifically or by waiving its rights to discharge under 
this section). Thus, for example, the provision facilitates 
an arrangement in which the principal obligor pays some 
portion of a guaranteed obligation, the person entitled to 
enforce the instrument grants a release to the principal 
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obligor in exchange for that payment, and the person en- 
titled: to enforce the instrument pursues the secondary 
obligor for the remainder of the obligation: Under para- 
graph.(a)(2), the person entitled to enforce the instrument 
may pursue the secondary obligor despite the release of 
the principal obligor so long as the terms of the release 
provide for this result. Under paragraph (a)(3), though, 
the secondary obligor will be protected against any loss 
it might-suffer by reason of that release (if the secondary 
obligor has not waived discharge under subsection (f)), It 
should be noted that the obligee may be able to minimize 
the risk of such loss (and, thus, of the secondary obligor's 
discharge) by giving the secondary obligor prompt notice 
of the release even though such notice is not required. 
The foregoing principles are illustrated by the following 
cases: 
Case 1. D borrows $1000 from C, The repayment obliga- 
tion is evidenced by a note issued by D, payable to the 
order of C, Sis an accommodation indorser of the note. 
As the due date of the note approaches, it. becomes obvi- 
ous that D cannot pay the full amount of the note and 
may soon be facing bankruptcy. C, in order to collect as 
much as possible from D. and lessen the need to seek 
recovery from S, agrees to release D from its obligation 
under the note in exchange for $100 in cash. The agree- 
ment to release D is silent as to the effect of the release 
on S. Pursuant to Section 3-605(a)(2), the release of D 
discharges S from its obligations to C on the note. 
Case 2, Same facts as Case 1, except that the terms 
of the release provide that C retains its rights to en- 
force the instrument against S. D is discharged from its 
obligations to S pursuant to Section 3-605(a)(1), but 8 
is not discharged from its obligations to C pursuant, to 
Section 3-605(a)(2). However, if S could have recovered 
from D any sum it paid to C (had D not been discharged 
from its obligation to S), S has been harmed by the re- 
lease and is discharged pursuant to Section 3-605(a)(3) 
to the extent of that harm. 
Case 3, Same facts as Case 1, except that the terms of 
the release provide that C retains its rights to enforce 
the instrument against S and that S retains its recourse 
against D.Under subsection (g), the release effects a 
preservation of recourse, Thus, S is not discharged from 
its obligations to C pursuant to Section 3-605(a)(2) and 
D is not discharged from its obligations to S pursuant 
to Section 3-605(a)(1). Because S's claims against D are 
preserved, S will not suffer the kind of loss described 
in Case 2, If no other loss is suffered by S as a result of 
the release, S is not discharged pursuant to this section. 
Case.4. Same facts as Case 3, except that D had made 
arrangements to work at a second job in order to earn 
the money to fulfill its obligations on the note. When 
C released D, however, D canceled the plans for the 
second job. While §S still retains its recourse against 
D, S may be. discharged from its obligation under the 
instrument to the extent that D's decision to forgo the 
second job causes S a loss because forgoing the job ren- 
ders D unable to fulfill its obligations to S under Sec- 
tion 3-419, 
Subsection (a) reflects a change from former Sec- 
tion 3-605(b), which provided categorically that the release 
of a principal obligor by the person entitled to enforce the 
instrument did not discharge a secondary obligor's obli- 
gation on the instrument and assumed that the release 
also did not discharge the principal obligor's obligations 
to the secondary obligor under Section 3-419, The rule 
under subsection (a) is much closer to the policy of the 
Restatement of Suretyship and Guaranty than was former 
Section 3-605(b). The change, however, is likely to affect 
only a narrow category of cases. First, as discussed above, 
Section 3-605. applies only to transactions in which the 
payment obligation is represented by a negotiable instru- 
ment, and, within that set of transactions, only to those 
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transactions in which the secondary obligation is incurred 
by indorsement or cosigning, not to transactions that in- 
volve a separate document of guaranty. See Comment. 2, 
above. Second, as provided in Subsection (f), secondary 
obligors cannot obtain a discharge under Subsection (a) in 
any transaction in which they have consented to the chal- 
lenged conduct, Thus, Subsection (a) will not apply to any 
transaction that includes a provision waiving suretyship 
defenses (a provision that is almost universally included 
in commercial loan documentation) or to any transaction 
in which the creditor obtains the consent of the secondary 
obligor at the time of the release. 

The principal way in which Subsection (a) goes beyond 
the policy of Restatement § 39 is with respect to the liabil- 
ity of indorsers of checks. Specifically, the last sentence 
of paragraph (a)(2) provides that a release of a principal 
obligor. grants a complete discharge to the indorser of a 
check, without requiring the indorser to prove harm. In 
that particular context, it seems likely that continuing re- 
sponsibility for the indorser often would be so inconsistent 
with the expectations of the parties as to create a windfall 
for the creditor and an unfair surprise for the indorser. 
Thus, the statute implements a simple rule that grants a 
complete discharge. The creditor, of course, can avoid that 
rule by contracting with the secondary obligor for a differ- 
ent result at the time that the creditor grants the release 
to the principal obligor. 

5. Subsection (b) is based on Restatement of Surety- 
ship and Guaranty § 40 and relates to extensions of the 
due date of the instrument. An extension of time to pay 
a note is often beneficial to the secondary obligor because 
the additional time may enable the principal obligor to 
obtain the funds to pay the instrument.,In some cases, 
however, the extension may cause loss to the secondary 
obligor, particularly if deterioration of the financial con- 
dition of the principal obligor reduces the amount that 
the secondary obligor is able to recover on its right of 
recourse when default occurs. For example, suppose that 
the instrument is an installment note and the principal 
debtor is temporarily short of funds to pay a monthly in- 
stallment. The payee agrees to extend the due date of the 
installment for a month or two to allow the debtor to pay 
when funds are available. Paragraph (b)(2) provides that 
an extension of time results in a discharge of the second- 
ary obligor, but only to the extent that the secondary obli- 
gor proves that the extension caused loss. See Subsection 
(h) (discussing the burden of proof under Section 3-605), 
Thus, if the extension is for a long period, the secondary 
obligor might be able to prove that during the period of 
extension the principal obligor became insolvent, reduc- 
ing the value of the right of recourse of the secondary. ob- 
ligor. In such a case, paragraph (b)(2) discharges the, sec- 
ondary obligor to the extent of that harm, Although not 
required to notify the secondary obligor of the extension, 
the payee can minimize the risk of loss by the secondary, 
obligor by giving the secondary obligor prompt, notice of 
the extension; prompt notice can enhance the likelihood 
that the secondary obligor's right of recourse can remain 
valuable, and thus can limit the likelihood that the sec- 
ondary obligor will suffer a loss because of the extension. 
See Restatement. of Suretyship and Guaranty § 38 com- 
ment b. . ; ” f4 

If the secondary obligor is not discharged under para- 
graph (b)(2) (either because it would not suffer a loss by 
reason of the extension or because.it has waived its right 
to discharge pursuant to Subsection (f)), it is important to 
understand the effect of the extension on the rights and 
obligations of the secondary obligor. Consider the follow- 
ing cases: stone! 

Case 5. A borrows money from Lender and issues a note 

payable to the order of Lender that is due on April 1, 

2002. B signs the note for accommodation at the request 

of Lender. B signed the note either as co-maker or as an 
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- anomalous indorser. In either case Lender subsequently 
makes an agreement with A extending the due date of 
A's obligation to pay the note to July 1, 2002. In either 
case B did not agree to the extension, and the exten- 
sion did not address Lender's rights against B; Under 
paragraph (b)(1), A's obligations to B under this article 
are also extended to July 1, 2002. Under paragraph (b) 
(3), if B is not discharged, B may treat its obligations to 
Lender as also extended, or may pay the instrument on 
the original due date. 

Case 6, Same facts as Case 5, except that the exten- 

sion agreement includes a statement that the Lender 

retains its right to enforce the note against B on its 
original terms. Under paragraph (b)(3), B is liable on 

the original due date, but. under paragraph (b)(1), A's 
_ obligations to B under Section 3-419 are not due until 

July 1, 2002, 

Case 7. Same facts as Case 5, except that the extension 

agreement includes a statement that the Lender retains 

its right to enforce the note against B on its original 
terms and B retains its recourse against A as though 

no extension had been granted. Under paragraph (b)(3), 

B is liable on the original due date. Under paragraph 

(b)(1), A's obligations to B under.Section 3-419 are not 

extended. ne FR 

Under Section 3-605(b), the results in Case 5 and Case 
7 are identical to the results that follow from the law of 
suretyship and guaranty. See Restatement of Suretyship 
and Guaranty § 40. The situation in Case 6 is not specifi- 
cally addressed in the Restatement, but the resolution in 
this Section is consistent with the concepts of suretyship 
and guaranty law as reflected in the Restatement. If the 
secondary obligor is called upon to pay on the due date, it 
may be difficult to quantify the extent to which the exten- 
sion has impaired the right of recourse of the secondary 
obligor at that time. Still, the secondary obligor does have 
a right to make a claim against the obligee at that time. As 
a practical matter a suit making such a claim should es- 
tablish the facts relevant to the extent of the impairment, 
See Restatement of Suretyship and Guaranty § 37(4). 

As a practical matter, an extension of the due date will 
normally occur only when the principal obligor is unable 
to pay on the due date. The interest of the secondary obli- 
gor normally is to acquiesce in the willingness of the per- 
son entitled to enforce the instrument to wait for payment 
from the principal obligor rather than to pay right away 
and rely on an action against the principal obligor that 
may have little or no value. But in unusual cases the sec- 
ondary obligor may prefer to pay the holder on the origi- 
nal due date so as to avoid continuing accrual of interest. 
In such cases, the secondary obligor may do so. See para- 
graph (b)(3). If the terms of the extension provide that the 
person entitled to enforce the instrument retains its right 
to enforce the instrument against the secondary. obligor 
on the original due date, though, those terms are effective 
and the secondary obligor may not delay payment until 
the extended due date. Unless the extension agreement 
effects a preservation of recourse, however, the secondary 
obligor may not proceed against the principal obligor un- 
der Section 3-419 until the extended due date. See para- 
graph (b)(1). To the extent that delay causes loss to the 
secondary obligor it is discharged under paragraph (b)(2). 

Even in those cases in which a secondary obligor does 
not have a duty to pay the instrument on the original due 
date, it always has the right to pay the instrument on that 
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date, and perhaps minimize its loss by doing so. The sec- | 


ondary obligor is not precluded, however, from asserting 
its rights to discharge under Section 3-605(b)(2) if it does 
not exercise that option. The critical issue is whether the 
extension caused the secondary obligor a loss by increas- 
ing the difference between its cost of performing its ob- 
ligation on the instrument and the amount recoverable 
from the principal obligor under this Article. The decision 
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by the secondary obligor not to exercise its option to pay 
on the original due date may, under the circumstances, 
be a factor to be considered in the determination of that 
issue, especially if the secondary obligor has been given 
prompt notice of the extension (as discussed above): 

6. Subsection (c).is based on Restatement of Suretyship 
and Guaranty § 41. It is a residual provision, which applies 
to modifications of the obligation of the principal obligor 
that are not covered by subsections (a) and (b). Under sub- 
section (c)(1), a modification of the obligation of the princi- 
pal obligor on the instrument (other than a release covered 
by subsection (a) or an extension of the due date covered 
by Subsection (b)), will correspondingly modify the duties 
of the principal obligor to the secondary obligor. Under 
subsection (c)(2), such'a modification also will result in dis- 
charge of the secondary obligor to the extent the modifica- 
tion causes loss to the secondary obligor. To the extent that 
the secondary obligor is not discharged and the obligation 
changes the amount of money payable on the instrument, 
or the timing of such payment, Subsection (c)(8) provides 
the secondary obligor with a choice: it may satisfy its obli- 
gation on the instrument as ifthe modification had not oc- 
curred, or it may treat its obligation to pay the instrument 
as having been modified in a manner corresponding to the 
modification of the principal obligor's obligation. 

The following cases illustrate the application of Subsec- 
tion (c): 

Case 8. Corporation borrows money from Lender and is- 
sues a note payable to Lender. X signs the note as an ac- 
commodation party for Corporation. The note refers toa 
loan agreement under which the note was issued, which 
states various events of default that allow Lender to ac- 
celerate the due date of the note. Among the events of 
default are breach of covenants. not to incur debt beyond 
specified limits and not to engage in any line,of:busi- 
ness substantially different from that currently carried 
on by Corporation. Without consent of X, Lender agrees 
to modify. the covenants to allow Corporation to, enter 
into.a new line of business that X considers to be risky, 
and to incur debt beyond the limits specified in the loan 
agreement to finance the new venture. This modifica- 
tion discharges X to the extent that the modification 
otherwise would cause X a loss. 
Case:9. Corporation borrows money from Lender and is- 
sues a note payable to Lender in the amount of $100,000, 
X signs the note as an accommodation party for Corpo- 
ration. The note calls for 60 equal monthly payments of 
interest and principal, Before the first payment is made, 
Corporation and Lender agree to modify the note by 
changing the repayment schedule to require four annual 
payments of interest only, followed by a fifth payment of 
interest and the entire $100,000 principal balance. To the 
extent that the modification does not discharge X, X has 
the option of fulfilling its obligation on the note in ac- 
cordance with the original terms or the modified terms. 

7. Subsection (d) is based on Restatement of Surety- 
ship and Guaranty § 42 and deals with the discharge of 
secondary obligors by impairment of collateral. The last 
sentence of Subsection (d) states four common examples 
of what is meant by impairment. Because it uses the term 
"includes", the provision allows a court to find impairment 
in other cases as well. There is extensive case law on im- 
pairment of collateral. The secondary obligor is discharged 
to the extent that.the secondary obligor proves that im- 
pairment was caused by a person entitled to enforce the 
instrument. For example, assume that the payee of a se- 
cured note fails to perfect the security interest. The col- 
lateral is owned by the principal obligor who subsequently 
files in bankruptcy. As a result of the failure to perfect, the 
security interest is not enforceable in bankruptcy. If the 
payee were to obtain payment from the secondary obligor, 
the secondary obligor would be subrogated to the payee's 
security interest in the collateral under Section 3-419 
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and general principles of suretyship law. See Restatement 
of Suretyship and Guaranty § 28(1)(c). In this situation, 
though, the value of the security interest is impaired com- 
pletely because the security interest is unenforceable. 
Thus, the secondary obligor is discharged from its obliga- 
tion on the note to the extent of that: impairment. If the 
value of the collateral impaired: is as much or more than 
the amount of the note, and if there will be no recovery 
on the note as an unsecured claim, there is a complete 
discharge. Subsection (d) applies whether the collateral is 
personalty or realty, whenever the obligation in question 
is in the form of a negotiable instrument. 

. 8. Subsection (e) is based on the former Sec- 
tion 3-605(h). The requirement of knowledge in the first 
clause is consistent with Section 9-628. The requirement 
of notice in the second clause is consistent with Sec- 
tion 3-419(c). 

9. The importance of the suretyship defenses provided 
in Section 3-605 is greatly diminished by the fact that the 
right to discharge can be waived as provided in subsec- 
tion (f). The waiver can be effectuated by a provision in 
the instrument or in a separate agreement. It is standard 
practice to include such a waiver of suretyship defenses 
in notes prepared by financial institutions or other com- 
mercial creditors. Thus, Section 3-605 will result in the 
discharge of an accommodation party on a note only in the 
occasional case in which the note does not include such a 
waiver clause and the person entitled to enforce the note 
nevertheless takes actions that would give rise to a dis- 
charge under this section without obtaining the Helse of 
the secondary obligor. 

Because subsection (f) by its terms applies only to a dis- 
charge "under this section", subsection (f) does not operate 
to waive a defense created. by other law (such as the law 
governing enforcement of security interests under Article 9) 
that cannot be waived under that law. See, e.g., Section 9-602. 

The last sentence of subsection (f) creates an inference 
of consent on the part of the secondary obligor whenever 
the secondary obligor controls the principal obligor or 
deals with the creditor on behalf of the principal obligor. 
That sentence is based on Restatement of Suretyship and 
Guaranty § 48(2). 

10. Subsection (g) explains the criteria for determin- 
ing whether the terms of a release or extension preserve 
the secondary obligor's recourse, a concept of importance 
in the application of subsections (a) and (b). First, the 
terms of the release or extension must provide that the 
person entitled to enforce the instrument retains the right 
to enforce the instrument against the secondary obligor. 


55-3-606. Repealed. 


Repeals. — Laws 1992, ch. 114, § 237A repeals 55-3- 
606 NMSA 1978, as enacted by Laws 1961, ch. 96, § 8-606, 
relating to impairment of recourse or collateral, effective 
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Second, the terms of the release ‘or extension must pro- 
vide that the recourse of the secondary obligor against the 
principal obligor continues as though the release or exten- 
sion had not been granted. Those requirements are drawn 
from Restatement of Suretyship and Guaranty § 38. 

11, Subsections (h) and (i) articulate rules for the bur- 
den of persuasion under Section 3-605. Those rules are 
based on Restatement of Suretyship and Guaranty § 49. 


ANNOTATIONS 


Repeals. — Laws 1992, ch. 114, § 237 repealed former 
55-3-605 NMSA 1978, as enacted by Laws 1961, ch. 96, § 
3-605, relating to cancellation and renunciation, effective 
July 1, 1992. Laws 1992, ch. 114, § 155, enacted a new sec- 
tion, effective July 1, 1992. For provisions of former sec- 
tion, see the 1991 NMSA 1978 on NMOneSource.com. For 
present comparable provisions, see 55-3-604 NMSA 1978. 

The 2009 amendment, effective January 1, 2010, de- 
leted the entire former section, which provided for the dis- 
charge of indorsers and accommodation parties and added 
entirely new language. 

Common law rule of suretyship superseded. — 
The well-established rule of suretyship, that the release 
of a principal debtor of his obligation on a note discharges 
the obligation owed to the creditor by an accommodation 
party, is directly contrary to the rule stated in this section 
and is, therefore, displaced by the provisions of this sec- 
tion. Venaglia v. Kropinak, 1998-NMCA-048, 125 N.M. 25, 
956 P.2d 824. 

Right of recourse. — Under Subsection (b), an ac- 
commodation party has a right of recourse against an 
accommodated promisor who has been discharged even 
if that right is of little or no economic value; it is there- 
fore no defense, in an action by the promisee against the 
accommodation party, for the accommodation party to 
claim that it has no right of recourse against the accom- 
modated promisor because the promisor has no assets. 
Venaglia v. Kropinak, 1998-NMCA-048, 125 N.M. 25, 956 
P.2d 824. 

Material modification of the obligation. — A ma- 
terial modification of a promissor's obligations, which 
will discharge an accommodation party under Subsec- 
tion (d), must relate to the set of duties of the promis- 
sor under the note and not to circumstances outside the 
note, such as a settlement between the promisor and 
promisee which increases the accommodation party's 
risk of loss. Venaglia v. Kropinak, 1998-NMCA-048, 125 
N.M. 25, 956 P.2d 824. 


July 1, 1992. For provisions of former section, see the 1991 
NMSA on NMOneSource.com. 


PART 7 
ADVICE OF INTERNATIONAL SIGHT DRAFT 


(Repealed by Laws 1992, ch. 114, § 237.) 


55-3-701. Repealed. 


Repeals. — Laws 1992, ch. 114, § 237A repeals 55-3- 
701 NMSA 1978, as enacted by Laws 1961, ch. 96, § 3-701, 
relating to letter of advice of international sight draft, 


effective July 1, 1992. For provisions of former section, see 
the 1991 NMSA on NMOneSource. com. 
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PART 8 
MISCELLANEOUS 


(Repealed by Laws 1992, ch. 114, § 237.) 


55-3-801 to 55-3-805. Repealed. 


Repeals. — Laws 1992, ch. 114, § 237A repeals 55-3- 
801 to 55-3-805 NMSA 1978, as enacted by Laws 1961, 


ch. 96, §§ 3-801 to 3-805, effective July 1, 1992. For former 
provisions, see the 1991 NMSA on NMOneSource.com. 


ARTICLE 4 


Bank Deposits and Collections 


Sec. 


‘Part 1. GENERAL PROVISIONS AND 
DEFINITIONS 


55-4-101, Short title. 

55-4-102, Applicability, 

55-4-103, Variation by agreement; measure of damages; 

action constituting ordinary care, 

§5-4-104.. Definitions and index of definitions. 

55-4-105. Definitions of types of banks. 

55-4-106. Payable through or payable at bank; collecting 
bank, , 

55-4-107. Separate office of a bank. 

55-4-108.. Time of receipt of items. 

55-4-109.. Delays, 

§5-4-110, Electronic presentment. 

§5-4-111, Statute of limitations. 


Part 2. COLLECTION OF ITEMS - DEPOSITARY 
AND COLLECTING BANKS 


§5-4-201, Status of collecting banks as agent and provi- 
sional status of credits; applicability of ar- 
ticle; item indorsed "pay any bank". 

§5-4-202. Responsibility for collection or return; when 
action timely. 

55-4-203. Hffect of instructions. 

55-4-204, Methods of sending and presenting; sending 
directly to payor bank. 

§5-4-205. Depositary bank holder of unindorsed item. 

55-4-206. Transfer between banks. 

55-4-207. Transfer warranties, 

55-4-208. Presentment warranties. 

55-4-209, Encoding and retention warranties. 

55-4-210. Security interest of collecting bank in items, 
accompanying documents and proceeds. 

55-4-211. When bank gives value for purposes of holder 
in due course. 

§5-4-212, Presentment by notice of item not payable by, 
through or at a bank; liability of drawer or 
indorser. 

55-4-213. Medium and time of settlement by bank. 
§5-4-214., Right of charge-back or refund; liability of col- 
lecting bank; return of item. 

§5-4-215. Final payment of item by payor bank; when 
provisional debits and credits become fi- 
nal; when certain credits become available 
for withdrawal. 


Compiler's notes. — Following each section in Article 
4 appear "Official Comments", which were copyrighted 
in 1990 by the American Law Institute and the National 


Sec. 
55-4-216. Insolvency and preference. 


Part 3. COLLECTION OF ITEMS - PAYOR BANKS 


55-4-301. Deferred. posting; recovery of payment by re- 
turn of items; time of dishonor; return of 
items by payor bank. 

55-4-302. Payor bank's responsibility for late return of 
item. 

55-4-808. When items subject to notice, stop- 
payment order, legal process or setoff; 
order in which items may be charged or 
certified. 


Part 4. RELATIONSHIP BETWEEN PAYOR BANK 
AND ITS CUSTOMER 


55-4-401. When bank may charge customer's account. 

55-4-402. Bank's liability to customer for wrongful dis- 
honor; time of determining insufficiency of 
account. 

55-4-408. Customer's right to stop payment; burden of 
proof of loss. 

55-4-404. Bank not obliged to pay check more than six 
months old. 

55-4-405. Death or incompetence of customer. 

55-4-406. Customer's duty to discover and report unau- 
thorized signature or alteration. 

55-4-407. Payor bank's right to subrogation on improper 
payment. 


Part 5. COLLECTION OF DOCUMENTARY 
DRAFTS 


66-4-501. Handling of documentary drafts; duty to send 


for presentment and to notify customer of 
dishonor. 

55-4-502, Presentment of "on arrival" drafts, 

55-4-508. Responsibility of presenting bank for docu- 
ments and goods; report of reasons for dis- 
honor; referee in. case of néed. 

55-4-504, Privilege of presenting bank to deal with goods; 
security interest for expenses. 


Conference of Commissioners on Uniform State Laws, 
and are reprinted with permission of the Permanent Edi- 
torial Board of the Uniform Commercial Code. 
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PART 1 
GENERAL PROVISIONS AND DEFINITIONS 


55-4-101. Short title. 


This article may be cited as Uniform Commercial Code - Bank Deposits and Collections. 


History: 1953 Comp., § 50A-4-101, enacted by Laws 
1961, ch, 96, § 4-101; 1992, ch. 114, § 156, 


OFFICIAL COMMENTS 
UCC Official Comments © by ALI & the NCCUSL. Re- 


produced with permission of the PEB for the UCC.. All 


rights reserved. 

1. The great number of checks handled by banks and 
the country-wide nature of the bank collection process 
require uniformity in the law of bank collections. There 
is needed a uniform statement of the principal rules of 
the bank collection process with ample provision for flex- 
ibility to meet the needs of the large volume handled and 
the changing needs and conditions that are bound to come 
with the years. This Article meets that need. 

2. In 1950 at the time’Article 4 was drafted, 6.7 billion 
checks were written annually. By the time of the 1990 revi- 
sion of Article 4 annual volume was estimated by the Amer- 
ican Bankers Association to be about 50 billion checks. The 
banking system could not have coped with this increase in 
check volume ‘had it not'developed in the late 1950s and 
early 1960s an automated system for check collection based 
on encoding checks with machine-readable information by 
Magnetic Ink Character Recognition (MICR). An impor- 
tant goal of the 1990 revision of Article 4 is to promote the 
efficiency of the check collection process by making the pro- 
visions of Article 4 more compatible with the needs of an 
automated system and, by doing so, increase the speed and 
lower the cost of check collection for those who write and 
receive checks. An additional goal of the 1990 revision of 
Article 4 is to remove any statutory barriers in the Article 
to the ultimate adoption of programs allowing the present- 
ment of checks to payor banks by electronic transmission 
of information captured from the MICR line on the checks. 


55-4-102. Applicability. 


The potential of these programs for saving the time and 
expense of transporting the huge volume of checks frony de- 
positary to payor banks is evident. 

3. Article 4 defines rights between parties with Sayan 
to bank deposits and collections, It is not a regulatory stat- 
ute. It does not regulate the terms of the bank-customer 
agreement, nor does it prescribe what constraints differ- 
ent jurisdictions may wish to impose on that relationship 
in the interest of consumer protection, The revisions in 
Article 4 are intended to create a legal framework that 
accommodates automation and truncation for the benefit 
of all bank customers. This may raise consumer prob- 
lems which enacting jurisdictions may wish to address in 
individual legislation, For example, with respect to Sec- 
tion 4-401(c) [55-4-401 NMSA 1978], jurisdictions may 
wish to examine their unfair and deceptive practices laws 
to determine whether they are adequate to protect '‘draw- 
ers who postdate checks from unscrupulous practices that 
may arise on the part of persons who induce drawers to 
issue postdated checks in the erroneous belief that the 
checks will not be immediately payable. Another example 
arises from the fact that under various truncation plans 
customers will no longer receive their cancelled checks 
and will no longer have the cancelled check to prove pay- 
ment. Individual legislation might provide that a copy of 
a bank statement along with a copy of the check is prima 
facie evidence of payment. 


ANNOTATIONS 


The 1992 amendment, effective daly, A; 1992, deleued 
"shall be known and" following "article". 
Am. Jur. 2d, A.L.R. and C.J.S. references, —10Am. 
Jur. 2d Banks § 694 et seq. 
9C. J. S: Banks and Banking § 382 et seq, 


[is 


(a) To the extent that items within this article are ath within Articles 3 and 8 ee are ete 
to those articles. If there is conflict, this article governs Article 3, but Article 8 governs this article. 

(b) The liability of a bank for action or non-action with respect to an item handled by it for pur- 
poses of presentment, payment or collection is governed by the law of the place where the bank is 
located. In the case of action or non-action by or at a branch or separate office of a bank, its liability 
is governed by the law of the place where the branch or separate office is located. 


History: 1953 Comp., § 50A-4-102, enacted by Laws 
1961, ch. 96, § 4-102; 1992, ch. 114, § 157. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

1. The rules of Article 3 governing negotiable instru- 
ments, their transfer, and the contracts of the parties 
thereto apply to the items collected through banking 
channels wherever no specific provision is found in this 
Article. In the case of conflict, this Article governs. See 
Section 3-102(b) [55-3-102 NMSA 1978]. 
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Bonds and like instruments constituting investment se- 
curities under Article 8 may also be handled by banks for 
collection purposes. Various sections of Article 8 prescribe 
rules of transfer some of which (see Sections 8-108 [55-8- 
108 NMSA 1978] and 8-304 [55-8-304 NMSA 1978]) may 
conflict with provisions of this Article (Sections 4-205 [55-4- 
205 NMSA 1978], 4-207 [55-4-207 NMSA 1978], and 4-208 
[55-4-208 NMSA 1978]). In the case of conflict, Article 8 
governs. 

Section 4-210 [55-4-210 NMSA 1978] deals specifically 
with overlapping problems and possible conflicts between 
this Article and Article 9. However, similar reconciling 
provisions are not necessary in the case of Articles 5 and 
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7. Sections 4-801 and 4-302 [55-4-301 and 55-4-302 NMSA is especially pertinent with respect to the law of the place 
1978, respectively] are consistent with Section 5-112 [55- of payment. 
5-112 NMSA 1978]. In the case of Article 7 documents of c. The phrase "action or non-action with respect to 
title frequently accompany items but they are not them- any item handled by it for purposes of presentment, pay- 
selves items, See Section 4-104(a)(9) [55-4-104 NMSA ment, or collection" is intended to make the conflicts rule 
1978]. of subsection (b) apply from the inception of the collection 
In Clearfield Trust Co. v. United States, 318 U.S. 368 process of an item through all phases of deposit, forward- 
(1943), the Court held that if the United States is a party ing, presentment, payment and remittance or credit of 
to an instrument, its rights and duties are governed by proceeds. Specifically the subsection applies to the initial 
federal common law in the absence of a specific federal act of a depositary bank in receiving an item and to the 
statute or regulation. In United States v. Kimbell Foods, incidents of such receipt. The conflicts rule of Weissman 
Inc., 440 U.S. 715 (1979), the Court stated a three-pronged v. Banque de Bruxelles, 254 N.Y. 488, 173 N.E. 835 (1930), 
test to ascertain whether the federal common-law rule is rejected. The subsection applies to questions of possible 
should follow the state rule, In most instances courts un- vicarious liability of a bank for action or non-action of sub- 
der the Kimbell test have shown a willingness to adopt agents (see Section 4-202(c)) [55-4-202 NMSA 1978], and 
UCC rules in formulating federal common law on the sub- tests these questions by the law of the state of the location 
ject. In Kimbell the Court adopted the priorities rules of of the bank which uses the sub-agent. The conflicts rule of 
Article 9. St, Nicholas Bank of New York v. State Nat. Bank, 128 N.Y. 
In addition, applicable federal law may supersede provi- 26, 27 N.E. 849, 138 L.R.A. 241 (1891), is rejected. The sub- 
sions of this Article. One federal law that does so is the section applies to action or non-action of a payor bank in 
Expedited Funds Availability Act, 12 U.S.C. § 4001 et seq., connection with handling an item (see Sections 4-215(a), 
and its implementing Regulation CC, 12 CFR Pt. 229. In 4-301, 4-802, 4-303) [55-4-215, 55-4-301, 55-4-302, 55-4- 
some instances this law is alluded to in the statute, eg., 308 NMSA 1978, respectively] as well as action or non- 
Section 4-215(e) and (f) [55-4-215 NMSA 1978]. In other action of a collecting bank (Sections 4-201 through 4-216) 
instances, although not referred to in this Article, the [55-4-201 to 55-4-216 NMSA 1978, respectively]; to action 
provisions of the EFAA and Regulation CC control with or non-action of a bank which suspends payment or is af- 
respect to checks, For example, except between the deposi- fected by another bank suspending payment (Section 4- 
tary bank and its customer, all settlements are final and 216) [55-4-216 NMSA 1978]; to action or non-action of a 
not provisional (Regulation CC, Section 229.36(d)), and bank with respect to an item under the rule of Part 4 of 
the midnight deadline may be extended (Regulation CC, Article 4. 
Section 229.30(c)). The Comments to this Article suggest d. Inacase in which subsection (b) makes this Article 
in most instances the relevant Regulation CC provisions. applicable, Section 4-103(a) [55-4-103 NMSA 1978] leaves 
2. Subsection (b) is designed to state a workable rule open the possibility of an agreement with respect to appli- 
for the solution of otherwise vexatious problems of the cable law. This freedom of agreement follows the general 
conflicts of laws: / policy of Section 1-105 [55-1-105 NMSA 1978]. 
a. The routine and mechanical nature of bank collec- 
tions makes it imperative that one law govern the ac- ANNOTATIONS 
tivities of one office of a bank. The requirement found in 
some cases that to hold an indorser notice must be given The 1992 amendment, effective July 1, 1992, substi- 
jn accordance with the law of the place of indorsement, tuted letters for numbers in the subsection designations 
since that method of notice became an implied term of and made minor stylistic changes throughout the section. 
the indorser's contract, is more theoretical than practi- Law reviews. — For article, "Essential Attributes of 
cal. ' Commercial Paper - Part I," see 1 N.M. L, Rev. 479 (1971). 
b, Adoption of what is in essence a tort theory of the Am, Jur. 2d, A.L.R. and C.J.S. references, — 10 Am. 
conflict of laws is consistent with the general theory of this Jur. 2d Banks §§ 694, 700. ; 
Article that the basic duty of a collecting bank is one of Construction and effect of U.C.C. Art. 4, dealing with 
good faith and the exercise of ordinary care. Justification bank deposits and collections, 18 A.L.R.8d 1376, 97 
lies in the fact that, in using an ambulatory instrument, A.L.R.3d 714, 22 A.L.R4th 10, 29 A.L.R.4th 631, 88 
the drawer, payee, and indorsers must know that action A.L.R.4th 568, 88 A.L.R.4th 613, 88 A.L.R.4th 644. 


will be taken with respect to it in other jurisdictions. This 9 C.J.S. Banks and Banking § 382. 


55-4-103. Variation by agreement; measure of damages; action 
constituting ordinary care. 


(a) The effect of the provisions of this article may be varied by agreement but the parties to the 
agreement cannot disclaim a bank's responsibility for its lack of good faith or failure to exercise 
ordinary care or limit the measure of damages for the lack or failure. However, the parties may de- 
termine by agreement the standards by which the bank's responsibility is to be measured if those 
standards are not manifestly unreasonable. 

(b) Federal reserve regulations and operating circulars, clearing-house rules, and the like have 
the effect of agreements under. Subsection (a), whether or not specifically assented to by all parties 
interested in items handled. 

(c) Action or non-action approved by this article or pursuant to federal reserve regulations 
or operating circulars is the exercise of ordinary care and, in the absence of special instructions, 
action or non-action consistent with clearing-house rules and the like or with a general banking 
usage not disapproved by this article, is prima facie the exercise of ordinary care. 
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(d) . The specification or approval of certain procedures by this article is not disapproval of other 
procedures that may be reasonable under the circumstances. 

(e) The measure of damages for failure to exercise ordinary care in handling an item is the 
amount of the item reduced by an amount that could not have been realized by the exercise of 
ordinary care. If there is also bad faith it includes any other damages the party suffered as a 


prommate consequence. 


History: 1953 Comp., § 50A-4-103, enacted by Laws 
1961, ch. 96, § 4-103; 1992, ch. 114, § 158. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved, 

1, Section 1-102 [55-1-102 NMSA 1978] states the gen- 
eral principles and rules for variation of the effect of this 
Act by agreement and the limitations to this power. Sec- 
tion 4-103 [55-4-103 NMSA 1978] states the specific rules 
for variation of Article 4 by agreement and also certain 
standards of ordinary care. In view of the technical com- 
plexity of the field of bank collections, the enormous num- 
ber of items handled by banks, the certainty that there 
will be variations from the normal in each day's work in 
each bank, the certainty of changing conditions and the 
possibility of developing improved methods of collection 
to speed the process, it would be unwise to freeze present 
methods of operation by mandatory statutory rules, This 
section, therefore, permits within wide limits variation of 
the effect of provisions of the Article by agreement. 

2. Subsection (a) confers blanket power to vary all pro- 
visions of the Article by agreements of the ordinary kind. 
The agreements may not disclaim a bank's responsibility 
for its own lack of good faith or failure to exercise ordinary 
care and may not limit the measure of damages for the 
lack or failure, but this subsection like Section 1-102(3) 
[55-1-102 NMSA 1978] approves the practice. of parties 
determining by agreement the standards by which the 
responsibility is to be measured. In the absence of a show- 
ing that the standards. manifestly are unreasonable, the 
agreement controls. Owners of items and other interested 
parties are not affected by agreements under this subsec- 
tion unless they are parties to the agreement or are bound 
by adoption, ratification, estoppel or the like. 

As here used "agreement" has the meaning given to it 
by Section 1-201(3) [55-1-201 NMSA 1978]. The agreement 
may be direct, as between the owner and the depositary 
bank; or indirect, as in the case in which the owner autho- 
rizes a particular type of procedure and any bank in the 
collection chain acts pursuant to such authorization. It 
may be with respect to a single item; or to all items han- 
dled for a particular customer, e.g., a general agreement 
between the depositary bank and the customer at the time 
a deposit account is opened. Legends on deposit tickets, 
collection letters and acknowledgments of items, coupled 
with action by the affected party constituting acceptance, 
adoption, ratification, estoppel or the like, are agreements 
if they meet the tests of the definition of "agreement." See 


Section 1-201(3) [55-1-201 NMSA 1978]. First Nat, Bank of 


Denver v. Federal Reserve Bank, 6 F.2d 339 (8th Cir. 1925) 
(deposit slip); Jefferson County Bldg. Ass'n v. Southern 


Bank & Trust Co., 225 Ala. 25, 142 So, 66 (1932) (signature 


card and deposit slip); Semingson v. Stock Yards Nat. Bank, 
162 Minn. 424, 203 N.W. 412 (1925) (passbook); Farmers 
State Bank v, Union Nat. Bank, 42 N.D. 449, 454, 173 N.W. 
789, 790 (1919) (acknowledgment of receipt of item), 

3, Subsection (a) (subject to its limitations with re- 
spect to good faith and ordinary care) goes far to meet the 
requirements of flexibility. However, it does not by itself 
confer fully effective flexibility. Since it is recognized that 
banks handle a great number of items every business day 
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and that the parties interested in each item include the 
owner of the item, the drawer (if it is a check), all nonbank 
indorsers, the payor bank and from one to five or more col- 
lecting banks, it is obvious that it is impossible, practically, 
to obtain direct agreements from all of these parties on 
all items. In total, the interested parties constitute virtu- 
ally every adult person and business organization ‘in the 
United States. On the other hand they may become bound 
to agreements on the principle that collecting banks ‘act- 
ing as agents have authority to make binding agreements 
with respect to items being handled. This conclusion was 
assumed but was not flatly decided in Federal Reserve 
Bank of Richmond v. Malloy, 264 U.S. 160, at 167, 44S. Ct. 
296, at 298, 68 L. Ed. 617, 31 A.L.R. 1261 (1924). 

To meet this problem subsection (b) provides that offi- 
cial or quasi-official rules of collection, that is Federal Re- 
serve regulations and operating circulars, clearing-house 
rules, and the like, have the effect of agreements under 
subsection (a), whether or not specifically assented to by 
all parties interested in items handled. Consequently, 
such official or quasi-official rules may, standing by them- 
selves but subject to the good faith and ordinary care limi- 
tations, vary the effect of the provisions of Article 4. ° 

Federal Reserve regulations, Various sections of the 
Federal Reserve Act (12 U.S.C. $221 et seq.) authorize the 
Board of Governors of the Federal Reserve System to direct 
the Federal Reserve banks to exercise bank collection func- 
tions, For’example, Section 16 (12 U.S.C. § 248(0)) autho- 
rizes the Board to require each Federal Reserve bank to 
exercise the functions of a clearing house for its members 
and Section 13 (12 U.S.C. § 342) authorizes each’ Federal 
Reserve bank to receive deposits from nonmember banks 
solely for the purposes of exchange or of collection. Under 
this statutory authorization the Board has issued Regula- 
tion J (Subpart A - Collection of Checks and Other Items). 
Under the supremacy ‘clause of the Constitution, federal 
regulations prevail over state statutes. Moreover, the Expe- 
dited Funds Availability Act, 12 U.S.C. Section 4007(b) pro- 
vides that the Act and Regulation CC, 12 CFR 229, super- 
sede "any provision of the law of any State, including the 
Uniform Commercial Code as in effect in such State, which 
is inconsistent with this chapter or such regulations," See 
Comment 1 to Section 4-102 [55-4-102 NMSA 1978]. 

Federal Reserve operating circulars. The regulations 
of the Federal Reserve Board authorize the Federal Re- 
serve banks to promulgate operating circulars covering 
operating details. Regulation J, for example, provides that 
"Each Reserve Bank shall receive and handle items in ac- 
cordance with this.subpart, and shall issue operating cir- 
culars governing the details of its handling of items and 
other matters deemed appropriate by the Reserve Bank." 
This Article recognizes that "operating circulars" issued 
pursuant to the regulations and concerned with operating 


details as appropriate may, within their proper sphere, 


vary the effect of the Article. 

Clearing-House Rules. Local clearing houses havé long 
issued rules governing the details of.clearing; hours of 
clearing, media of remittance, time for return of mis-sent 
items and the like, The case law has recognized these 
rules, within their proper sphere, as binding on affected 


parties and_.as appropriate sources for the courts to look to 
in filling out details of bank collection law. Subsection (b) in 


recognizing clearing-house rules as a means of preserving 
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flexibility continues the sensible approach indicated in the 
cases. Included in the term "clearing houses" are county 
and regional clearing houses as well as those within a sin- 
gle city or town. There is, of course, no intention of autho- 
rizing a local clearing house or a group of clearing houses to 
rewrite the basic law generally. The term 'clearing-house 
rules" should be understood in the light of functions thé 
clearing houses have exercised in the past. 

And the like. This phrase is to be construed inthe light 
of the foregoing, "Federal Reserve regulations and op- 
erating circulars" cover rules and regulations issued by 
public or quasi-public agencies under statutory author- 
ity. "Clearing-house rules" cover rules issued by a group 
of banks which have associated themselves to perform 
through a clearing house some of their collection, payment 
and clearing functions. Other agencies or associations of 
this kind may be established in the future whose rules 
and regulations could be appropriately looked on as consti- 
tuting means of avoiding absolute statutory rigidity. The 
phrase "and the like" leaves open possibilities for future 
development. An agreement between a number of banks 
or even all the banks in an area simply because they are 
banks, would not of itself, by virtue of the phrase "and the 
like," meet the purposes and objectives.of Subsection (b), 

4, Under this Article banks come under the general 
obligations of the use of good faith and the exercise of 
ordinary care. "Good faith" is defined in Section 1-201(b) 
(20) [55-1-201 NMSA 1978]. The:term "ordinary care" 
is defined in Section 3-103(a)(9) [55-3-103 NMSA 1978]. 
These definitions are made to apply to Article 4 by Sec- 
tion 4-104(c) [55-4-104 NMSA 1978]. Section 4-202 [55-4- 
202 NMSA 1978] states respects in which collecting banks 
must use ordinary care. Subsection (c) of Section 4-103 
provides that action or non-action approved by the Article 
or pursuant to Federal Reserve regulations or operating 
circulars constitutes the exercise of ordinary care. Federal 
Reserve regulations and operating circulars constitute 
an affirmative standard of ordinary care equally with the 
provisions of Article 4 itself. 

Subsection (c) further provides that, absent special in- 
structions, action or non-action consistent with clearing- 
house rules and the like or with a general banking usage 
not disapproved by the Article, prima facie constitutes the 
exercise of ordinary care, Clearing-house rules and the 
phrase "and the like" have the significance set forth above 
in these Comments. The term "general banking usage" is 
not defined but should be taken to mean a general usage 
common to banks in the area concerned. See Section 1+ 
205(2) [55-1-205 NMSA 1978]. In a case in which the ad- 
jective "general" is used, the intention is to require a usage 
broader than a mere practice between two or three banks 
but it is not intended to require anything as broad as a 
country-wide usage. A usage followed generally through- 
out a state, a substantial portion of a state, a metropolitan 
area or the like would certainly be sufficient, Consistently 
with the principle of Section 1-205(3) [55-1-205 NMSA 
1978], action or non-action consistent with clearing-house 
rules or the like or with banking usages prima facie consti- 
tutes the exercise of ordinary care. However, the phrase "in 
the absence of special instructions" affords owners of items 
an opportunity to prescribe other standards and although 
there may be no direct supervision or control of clearing 
houses or banking usages by official supervisory authori- 
ties, the confirmation of ordinary care by compliance with 
these standards is prima facie only, thus conferring on the 
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courts the ultimate power to determine ordinary care in 
any case in which it should appear desirable to do so. The 
prima facie rule does, however, impose on the party con- 
testing the standards to establish that they are unreason- 
ableyarbitrary or unfair as used by the particular bank. 

5, Subsection (d), in line with the flexible approach re- 
quired for the bank collection process is designed to make 


‘clear that a novel procedure adopted by’a bank is not to 


be considered unreasonable merely because that proce- 
dure is not specifically contemplated by this Article or by 
agreement, or because it has not yet been generally ac- 
cepted as’a’ bank usage. Changing conditions constantly 
call for new procedures and someone has to use the new 
procedure first. If this procedure is found to be reasonable 
under the circumstances, provided, of course, that it is not 
inconsistent with any provision of the Article or other law 
or agreement, the bank which has followed the new pro- 
cedure should not be found to have failed in the exercise 
of ordinary care. 

6. Subsection (e)'sets forth a rule for determining the 
measure of damages for failure to.exercise ordinary»care 
which, under Subsection (a), cannot be limited by agree- 
ment. In the absence of bad faith the maximum recovery 
is the amount of the item concerned, The term “bad faith" 
is not defined; the connotation is the absence of good faith 
(Section 3-103) [55-3-108 NMSA 1978]. When it is estab- 
lished that some part or all of the item could not have been 
collected even by the use of ordinary care the recovery is 


-reduced by the amount that would have been in any event 


uncollectible, This limitation on recovery follows the case 
law. Finally, if bad faith is established the rule opens to al- 
low the recovery of other damages, whose "proximateness" 
is to be tested by the ordinary rules applied in comparable 
cases. Of course, it continues to be as necessary under 
Subsection (e) as it has been under ordinary common law 
principles that, before the damage rule of the subsection 
becomes operative, liability of the bank and some loss to 
the customer or owner must be established, 


ANNOTATIONS 


The 1992 amendment, effective July 1, 1992, substi- 
tuted letters for numbers in the subsection designations; 
substituted "operating circulars, clearing-house rules" 
for "operating letters, clearing hours" in Subsection (b); 
substituted "circulars" for "letters" in Subsection (c); and . 
made minor stylistic changes throughout the section. 

Law reviews. — For article, "New Mexico's Uniform 
Commercial Code: Who Is the Beneficiary of the Stop Pay- 
ment Provisions of Article 4?" see 4 Nat. Resources J. 69 
(1964). 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 10 Am. 
Jur. 2d Banks §§ 567, 702, 737, 838, 839. 

Admissibility, in action for negligence against bank by 
depositor, of evidence as to custom of banks in locality 
in handling and dealing with checks and other items, 8 
A.L.R.2d 446. . 

Effect on bank depositor's rights and those of bank, 
of printed rules in passbook not expressly accepted, 60 
A.L.R.2d 708. 

Bank's liability for payment or withdrawal on less than 
required number of signatures, 7 A.L.R.4th 655. 

Bank's liability for breach of implied contract of good 
faith and fair dealing, 55 A.L.R.4th 1026. 

9 C.J.S. Banks and Banking § 3838 et seq. 


55-4-104. Definitions and Ridex of definitions. 


(a) In Chapter 55, Article 4 NMSA 1978, unless the context otherwise requires: 
(1) "account means any deposit or credit account with a bank, including a demand, time, sav- 
ings, passbook, share draft or like account, other than an account evidenced by a certificate of deposit; 
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(2) "afternoon" means the period of a day between noon and midnight; 

(3) “banking day" means the part of a day on which a bank is open to the public for carry- 
ing on substantially all of its banking functions; 

(4) "clearinghouse" means an association of banks or other payors rerdladly clearing items; 

(5) "customer" means a person having an account with a bank or for whom a bank has 
agreed to collect items, including a bank that maintains an account at another bank; 

(6) "documentary draft" means a draft to be presented for acceptance or payment if speci- 
fied documents, certificated securities pursuant to Section 55-8-102 NMSA 1978 or instructions 
for uncertificated securities pursuant to Section 55-8-102 NMSA 1978 or other certificates, state- 
ments or the like are to be received by the drawee or other payor before acceptance or payment of 
the drafts; 

(7) "draft" means a draft as defined in Section 55-3-104 NMSA 1978 or an item, other than 
an instrument, that is an order; 

(8) "drawee" means a person ordered in a draft to make payment; 

(9) "item" means an instrument or a promise or order to pay money handled by a bank for 
collection or payment. The term does not include a payment order governed by Chapter 55, Article 
4A NMSA 1978 or a credit or debit card slip; 

(10) "midnight deadline" with respect to a bank is midnight on its next banking day fol- 
lowing the banking day on which it receives the relevant item or notice or from which the time for 
taking action commences to run, whichever is later; 

(11) "settle" means to pay in cash, by clearinghouse settlement, in a charge or credit or by 
remittance or otherwise as agreed. A settlement may be either provisional or final; and 

(12) "suspends payments" with respect to a bank means that it has been closed by order of 
the supervisory authorities, that a public officer has been appointed to take it over or that it ceases 
or refuses to make payments in the ordinary course of business. 

(b) Other definitions applying to Chapter 55, Article 4 NMSA 1978 and the sections in which 
they appear are: 


"agreement for electronic presentment" Section 55-4-110 NMSA 1978; 


"banking" Section 55-4-105 NMSA 1978; 
"collecting bank” Section 55-4-105 NMSA 1978; 
"depositary bank" Section 55-4-105 NMSA 1978; 
"intermediary bank" Section 55-4-105 NMSA 1978; 
"payor bank" Section 55-4-105 NMSA 1978; 
"presenting bank" Section 55-4-105 NMSA 1978; and 
"presentment notice" Section 55-4-110 NMSA 1978. 


(c) "Control", as provided in Section 55-7-106 NMSA 1978, and the following definitions in 
other articles apply to Chapter 55, Article 4 NMSA 1978: 


"acceptance" Section 55-3-409 NMSA 1978; 
"alteration" Section 55-3-407 NMSA 1978; 
"cashier's check" Section 55-3-104 NMSA 1978; 
"certificate of deposit" Section 55-3-104 NMSA 1978; 
"certified check" Section 55-3-409 NMSA 1978; 
"check" Section 55-3-104 NMSA_ 1978; 
"holder in due course" Section 55-3-302 NMSA 1978; 
"instrument" Section 55-3-104 NMSA 1978; 
"notice of dishonor" _ Section 55-3-503 NMSA 1978; 
"order" Section 55-3-103 NMSA 1978; . 
"ordinary care" Section 55-3-103 NMSA 1978; 
"person entitled to enforce" ' . Section 55-3-301 NMSA 1978; 
"presentment" Section 55-3-501 NMSA 1978; 
"promise" Section 55-3-103 NMSA 1978; 
"prove" | Section 55-3-103 NMSA 1978; 
"teller's check" Section 55-3-104 NMSA 1978; and 
654 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


55-4-104 


"unauthorized signature" 
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Section 55-3-403 NMSA 1978. 


(d) In addition, Chapter 55, Article 1 NMSA 1978 contains general definitions and principles of 
construction and interpretation applicable throughout this article. 


History: 1953 Comp., § 50A-4-104, enacted by Laws 
1961, ch. 96, § 4-104; 1977, ch. 340, § 2; 1987, ch. 102, § 
2; 1992, ch. 114, § 159; 1996, ch. 47, § 3; 2005, ch. 144, § 
46.; 2009, ch. 234, § 12. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

1. Paragraph (a)(1): "Account" is defined to include 
both asset accounts in which a customer has deposited 
money and accounts from which a customer may draw 
on a line of credit. The limiting factor is that the account 
must be in a bank. 

2. Paragraph (a)(3): "Banking day." Under this defi- 
nition that part of a business day when a bank is open 
only for limited functions, e.g., to receive deposits and 
cash checks, but with loan, bookkeeping and other depart- 
ments closed, is not part of a banking day. 

3. Paragraph (a)(4): "Clearing house," Occasionally 
express companies, governmental agencies and other non- 
banks deal directly with a clearing house; hence the defi- 
nition does not limit the term to an association of banks. 

4, Paragraph (a)(5): "Customer." It is to be noted that 
this term includes a bank carrying an account with an- 
other bank as well as the more typical nonbank customer 
or depositor. 

5. Paragraph (a)(6): "Documentary draft” applies even 
though the documents do not accompany the draft but are 
to be received by the drawee or other payor before accep- 
tance or payment of the draft. Documents may be either 
- in electronic or tangible form. See Article 5, Section 5-102 
[55-5-102 NMSA 1978], Comment 2 and Article 1, Sec- 


tion 1-201 [55-1-201 NMSA 1978] (definition of "document 


of title"). 

6. Paragraph (a)(7): "Draft" is defined in Section 3-104 
as a form of instrument. Since Article 4 applies to items 
that may not fall within the definition of instrument, the 
term is defined here to include an item that is a written 
order to pay money, even though the item may not qualify 
as an instrument. The term "order" is defined in Section 3- 
103 [55-3-103 NMSA 1978]. 

7. Paragraph (a)(8): "Drawee" is defined in Section 3- 
108 [55-3-103 NMSA 1978] in terms of an Article 3 draft 
which is a form of instrument. Here "drawee" is defined in 
terms of an Article 4 draft which includes items that may 
not be instruments. 

8. Paragraph (a)(9): "Item" is defined broadly to in- 
clude an instrument, as defined in Section 3-104, as well 
as promises or orders that may not be within the defini- 
tion of "instrument." The terms "promise" and "order" 
are defined in Section 3-103 [55-3-103 NMSA 1978], A 
promise is a written undertaking to pay money. An or- 
der is a written instruction to pay money. But see Sec- 
tion 4-110(c) [55-4-110 NMSA 1978]. Since bonds and 
other investment securities under Article 8 may be within 
the term "instrument" or "promise," they are items and 
when handled by banks for collection are subject to this 
Article. See Comment 1 to Section 4-102 [55-4-102 NMSA 
1978]. The functional limitation on the meaning of this 
term is the willingness of the banking system to handle 
the instrument, undertaking or instruction for collection 
or payment. 

9. Paragraph (a)(10): "Midnight deadline." The use 
of this phrase is an example of the more mechanical ap- 
proach used in this Article. Midnight is selected as a 
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termination point or time limit to obtain greater unifor- 
mity and definiteness than would be possible from other 
possible terminating points, such as the close of the bank- 
ing day or business day. 

10. Paragraph (a)(11): The term "settle" has substan- 
tial importance throughout Article 4, In the American 
Bankers Association Bank Collection Code, in deferred 
posting statutes, in Federal Reserve regulations and op- 
erating circulars, in clearing-house rules, in agreements 
between banks and customers and in legends on deposit 
tickets and collection letters, there is repeated reference 
to "conditional" or "provisional" credits or payments. 
Tied in with this concept of credits or payments being 
in some way tentative, has been a related but somewhat 
different problem as to when an item is "paid" or "finally 
paid" either to determine the relative priority of the item 
as against attachments, stop-payment orders and the 
like or in insolvency situations, There has been exten- 
sive litigation in'the various states on these problems. 
To a substantial extent the confusion, the litigation and 
even the resulting court decisions fail to take into ac- 
count that in the collection process some debits or credits 
are provisional or tentative and others are final and that 
very many debits or credits are provisional or tentative 
for awhile but later become final. Similarly, some cases 
fail to recognize that within a single bank, particularly a 
payor bank, each item goes through a series of processes 
and that in a payor bank most of these processes are pre- 
liminary to the basic act of payment or "final payment." 

The term "settle" is used as a convenient term to char- 
acterize a broad variety of conditional, provisional, tenta- 
tive and also final payments of items. Such a comprehen- 
sive term is needed because it is frequently difficult or 
unnecessary to determine whether a particular action is 
tentative or final or when a particular credit shifts from 
the tentative class to the final class. Therefore, its use 
throughout the Article indicates that in that particular 
context it is unnecessary or unwise to determine whether 
the debit or the credit or the payment is tentative or final. 
However, if qualified by the adjective "provisional" its ten- 
tative nature is intended, and if qualified by the adjective 
"final" its permanent nature is intended. 

Examples of the various types of settlement contem- 
plated by the term include payments in cash; the efficient 
but somewhat complicated process of payment through 
the adjustment and offsetting of balances through clear- 
ing houses; debit or credit entries in accounts between 
banks; the forwarding of various types of remittance in- 
struments, sometimes to cover a particular item but more 
frequently to cover an entire group of items received on a 
particular day. 

11. Paragraph (a)(12): "Suspends payments." This 
term is designed to afford an objective test to determine 
when a bank is no longer operating as a part of the bank- 
ing system. 


ANNOTATIONS 


The 2009 amendment, effective January 1, 2010, in 
Subsection (b), deleted the definition for "banks" and ref- 
erence to Section 55-4-105 NMSA 1978. 

The 2005 amendment, effective January 1, 2006, de- 
fines "control" in Subsection (c) to mean "control" as pro- 
vided in Section 55-7-106 NMSA 1978 and deletes the 
definition of "good faith" in Subsection (c). 

The 1996 amendment, substituted "Section 55-8-102" 
for "Section 55-8-308" near the middle of Subsection (a) 
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(6). Laws 1996, ch. 47 contains no effective date provi- defined by Subsection (1)(e) (now (a)(5)) of this section 
sion, but, pursuant to N.M. Const., art. IV, § 23, is effective with references to the account in question, where the 
May-15, 1996, 90 days after adjournment of the legisla-...__ ‘bank was aware of a possible relation between the name 
ture. See Volume 14 NMSA 1978 for "Adjournment Dates of the account and the ranch owned by plaintiff's husband, 
of Sessions of Legislature" table. . and that he had a possible beneficial interest in the ac- 

The 1992 amendment, effective July 1, 1992, revised count. Lietzman v. Ruidoso State Bank, 1992-NMSC-021, 
the subsection and paragraph designations; made minor 118 N.M., 480, 827 P.2d 1294. 
stylistic changes and deleted the former definitions of "day" Partnership deemed "customer", — Pursuant to 
and "properly payable" in Subsection (a); rewrote Subsec- Section 55-1-201 NMSA 1978, ‘Subsections 28 and: 30 
tion (a)(1); deleted "excluding Saturday, Sunday and legal (now 25 and 27), a partnership may be a customer to 
holidays for banks as set forth in Section 58-5-7 NMSA whom the bank is required to respond in damages for 
1978" following "a day" in Subsection (a)(3); rewrote Sub- any wrongful dishonor, Loucks v. Albuquerque Nat'l Bank, 
section (a)(6); added Subsections (a)(7) and (a)(8); rewrote 1966-NMSC-176, 76 N,M. 735, 418 P.2d 191. 

Subsection (a)(9); substituted "agreed" for "instructed" in Documentary drafts. —A draft written on an envelope 
Subsection (a)(11); and rewrote Subsections (b) and (c), . is a documentary draft when it purports to contain title cer- 

The 1987 amendment, effective June 19, 1987, in Sub- tificates to motor vehicles that were to be delivered when 
section (1), in. Paragraph (c) substituted "58-5-7 NMSA the draft was honored. Therefore, because the instruments 
1978" for "48-2-21A NMSA 1953," inserted Paragraph (f) received by the bank purported to contain documents nec- 
and. relettered the subsequent .paragraphs accordingly; essary to the sale of an automobile, they were documentary 
and, in Subsections (2) and (3), substituted the. NMSA drafts as defined by this section. Shannon v, Sunwest Bank, 
1978 section references for the UCC references, | 1994-NMSC-124, 118 N.M, 749, 887 P.2d 285. 

The 1977 amendment inserted "excluding Saturday, Law reviews. — For article, "New Mexico's Uniform 
Sunday and legal holidays for banks as set forth in Sec- Commercial Code: Who Is the Beneficiary of the Stop Pay- 
tion 48-2-21A NMSA 1953," in the definition of "banking ment Provisions of Article 4?" see 4 Nat. Resources J. 69 
day" in Subsection (1) and made minor, changes in form (1964). 
and punctuation in that subsection. Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am, 


"Customer", — In a suit brought by plaintiff and the Jur, 2d Banks §§ 694, 700, 704, 706, 710, 718, 720, 724, 
estate of her deceased husband against a bank to recover 748, 756, 838; 11 Am, Jur, 2d Bills and Notes §§ 889, 893, 


funds paid by the bank to the sole signatory of an account 895. 

which plaintiff-and her husband.allegedly had an inter- Banks: What is "documentary draft" under UCC § 4- 
est in, there was sufficient evidence for the jury to find 104(1)(, 65 A.L.R,4th 1095. 

that plaintiffs husband was a "customer" of the bank, as 9 C.J.S, Banks and Banking § 2; 82 C.J.S, Statutes § 315. 


55-4-105. Definitions of types of banks. 


In this article: 

(1) [Reserved]; 

(2) "depositary bank" means the first bank to take. an item even though it is also the payor 
bank, unless the item is presented for immediate payment over the counter; 

(3) "payor bank" means a bank that is the drawee of a draft; 

(4) “intermediary bank" means'a bank to which an item is transferred in course of collection, 
except the depositary or payor bank; 

(5) "collecting bank" means a bank handling an item for collection except the payor bank; and 

(6) "presenting bank" means a bank presenting an item, except a payor bank. 


History: 1953 Comp., § 50A-4-105, enacted by Laws associations, credit unions and trust companies, in addi- 
1961, ch. 96, § 4-105; 1992, ch. 114, § 160; 2009, ch, 234, tion to the commercial banks commonly denoted by use of 
§ 13. the term "bank," 

; 3. Paragraph (2): A bank that takes an "on us" item 
OFFICIAL COMMENTS ; for collection, for application to a customer's loan, or first 

UCC Official’ Comments © by ALI & the NCCUSL. Re: handles the item for other reasons is a depositary bank 
produced with permission of the PEB for the UCC. All even though it is also the payor bank. However, if the 
rights reserved: holder presents the item for immediate payment over the 
ol. The definitions in general exclude a bank to which counter, the payor bank is not a depositary bank. 
an item is issued, as this bank does not take by transfer 4, Paragraph (8): The definition of "payor bank" is clari- 
except in the particular case covered in which the item fied by use of the term “drawee." That term is defined in 
is issued to a payee for collection, as in the case in which Section 4-104 [55-4-104 NMSA 1978] as meaning "a person 
a corporation is transferring balances from one account ordered in a draft to make payment." An "order" is defined 
to another. Thus, the definition of "depositary bank" does in Section 3-103 [55-3-103 NMSA 1978] as meaning "a writ- 
not include the bank to which a check is made payable if ten instruction to pay money. ...An authorization to pay is 
a check is given in payment of a mortgage. This bank has not an order unless the person authorized to pay is also in- 
the status of a payee under Article 3 on Negotiable Instru- structed to pay." The definition of order is incorporated into 
ments and not that of a collecting bank. Article 4 by Section 4-104(c). Thus a payor bank is one in- 

2. Paragraph (1); "Bank" is- defined in Section. 1- structed to pay in the item. A bank does not become a payor 
201(4) as meaning "any person engaged in the business bank by being merely authorized to pay or by being given an 
of banking." The definition in paragraph (1) makes clear instruction to pay not contained in the item. 


5. Paragraph (4): The term “intermediary bank" in- 


that "bank" includes savings banks, savings and loan 
' BB S cludes the last bank ‘in the collection process if the drawee 
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is not a bank. Usually the last bank is also a ‘presenting 
bank, 


ANNOTATIONS 


The 2009 amendment, effective January 1, 2010, de- 
leted former Subsection (1), which defined "bank", 

The 1992 amendment, effective July 1, 1992, inserted 
"Bank" at the beginning of the section catchline and de- 
leted "remitting bank" at the end of the section catchline; 
deleted "unless the context otherwise requires" at the 
end of the introductory paragraph; revised the subsec- 
tion designations; added the definition of "bank"; rewrote 


BANK DEPOSITS AND COLLECTIONS 


55-4-107 


Subsections (2) and (3); made minor stylistic changes in 
Subsections (4) through (6); and deleted the former defini- 
tion of "remitting bank". . 

Law reviews. — For note, "New Menies's Uniform 
Commercial Code: Presentment Warranties and the Myth 
of the 'Shelter Provision'," see 4 Nat. Resources J. 398 
(1964). © 

Am. Jur, 2d, A.L.R. and C.J.S. references, — 10 Am. 
Jur, 2d Banks §§ 703, 704, 706, 710, 720, 724, 748; 15A 
Am. Jur, 2d Commercial Code §§ 72; '74. 

9 C.J.S. Banks and Banking $§ 2, 382; 82 C.J.S. Statutes 
§ 315. 


55-4-106. Payable through or payable at bank; collecting bank. 


(a) Ifan item states that it is "payable through" a bank identified in the item, (i) the item des- 
ignates the bank as a collecting bank and does not by itself authorize the bank to pay the item, and 
(ii) the item may be presented for payment only by or through the bank. 

(b) Ifan item states that it is "payable at" a bank identified in the item, the item is equivalent 


to a draft drawn on the bank. 


History: 1978 Comp., § 55-4-106, enacted by Laws 
1992, ch. 114, § 161. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the-UCC. All 
rights reserved. 

1, This section replaces former Sections 3-120 and 3- 
121 [repealed]. Some items are made "payable through" 
a particular bank. Subsection (a) states that such lan- 
guage makes the bank a collecting bank and not a payor 
bank. An item identifying a "payable through" bank can 
be presented for payment to the drawee only by the "pay- 
able through" bank. The item cannot be presented to the 
drawee over the counter for immediate payment or by a 
collecting bank other than the "payable through" bank. 

2. Subsection (b) retains the alternative approach of 
the present law. Under Alternative A a note payable at a 
bank is the equivalent of a draft drawn on the bank and 
the midnight deadline provisions of Sections 4-301 and 


55-4-107. Separate office of a bank. 


A branch or separate office of a bank is a separate bank for the purpose of computing the time 
within which and determining the place at or to which action may be taken or notices or orders 
must be given under this article and under Article 3. 


History: 1953 Comp., § 50A-4-106, enacted by Laws 
1961, ch. 96, § 4-106; 1967, ch. 186, § 12; 1978 Comp., 
§ 55-4-106, recompiled as 1978 Comp., § 55-4-107 by. 
Laws 1992, ch, 114, § 162. 

Compiler's note. — New Mexico did not adopt the 
optional language, "maintaining its own deposit ledgers," 
which follows the first "bank" in the uniform act. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC.. All 
rights reserved. 

1. Arule with respect to the status of a branch or sep- 
arate office of a bank as a part of any statute on bank 
collections is highly desirable if not absolutely necessary. 
However, practices in the operations of branches and 
separate offices vary substantially in the different states 
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4-302 [55-4-301 and 55-4-302 NMSA 1978, respectively] 
apply. Under Alternative B a "payable at" bank is in the 
same position as a "payable through" bank under Subsec- 
tion (a). 

3. Subsection (c) rejects the view of some cases that 
a bank named below the name of a drawee is itself a 
drawee. The commercial understanding is that this bank 
is a collecting bank and is not accountable under Sec- 
tion 4-302 [55-4-302 NMSA 1978] for holding an item be- 
yond its deadline. The liability of the bank is governed 
by Sections 4-202(a) and 4-103(e) [55-4-202 and 55-4-103 
NMSA 1978, respectively]. 


ANNOTATIONS 


Recompilations. — Laws 1992, ch. 114, § 162 recom- 
piled former 55-4-106 NMSA 1978, relating to separate 
office of a bank, as 55-4-107 NMSA 1978, effective July 1, 
1992, 

Effective dates. — Laws 1992, ch. 114, § 238 made the 
act effective July 1, 1992. 


and it has not been possible to find any single rule that is 
logically correct, fair in all situations and workable under 
all different types of practices. The decision not to draft 
the section with greater specificity leaves to the courts the 
resolution of the issues arising under this section on the 
basis of the facts of each case. 

2. In many states and for many purposes a branch or 
separate office of the bank should be treated as a sepa- 
rate bank. Many branches function as separate banks in 
the handling and payment of items and require time for 
doing so similar to that of a separate bank. This is par- 
ticularly true if branch banking is permitted throughout a 
state or in different towns and cities, Similarly, if there is 
this separate functioning a particular branch or separate 
office is the only proper place for various types of action 
to be taken or orders or notices to be given. Examples 
include the drawing of a check on a particular branch by a 
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customer whose account is carried at that branch; the pre- 
sentment of that: same check at that branch; the issuance 
of an order to the branch to stop payment on the check. 

8. Section 1 of the American Bankers Association 
Bank Collection Code provided simply: "A branch or of- 
fice of any such bank shall be deemed a bank." Although 
this rule appears to be brief and simple, as applied: to 
particular sections of the ABA Code it produces illogical 
and, in some cases, unreasonable results. For example, 
under Section 11 ofthe ABA Code it:seems anomalous for 
one branch of a bank: to have charged.an item to the ac- 
count of the drawer and another branch to have the power 
to elect to treat the item as dishonored. Similar logical 
problems would flow from applying the same rule to Ar- 
ticle 4. Warranties by one branch to another branch under 
Sections 4-207 and 4-208 [55-4-207 and 55-4-208 NMSA 
1978, respectively] (each considered a separate Fae do 
not make sense. 

4, Assuming that it is not desirable to make an 
branch a separate bank for all purposes, this section pro- 
vides that a branch or separate officé is a separate bank 
for certain purposes, In so doing the single legal entity of 
the bank as a whole is preserved, thereby carrying with 
it the liability of the institution as a whole on such obli- 
gations as it may be under. On the other hand, in cases 
in which the Article provides a number of time limits for 
different types of action by banks, if a branch functions as 
a separate bank, it should have the time limits available 
to a separate bank. Similarly if in its relations to cus- 
tomers a branch functions asa separate bank, notices and 
orders with respect to accounts of customers of the branch 
should be given at the branch. For example, whether a 
branch has notice sufficient to affect its status as.a holder 
in due course of an item taken by it should depend upon 
what notice that branch has received with respect to the 
item. Similarly the receipt of a stop-payment order at one 


55-4-108. Time of receipt of items. 
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branch should not be notice to another branch so as to 
impair the right of the second branch to be a holder in due 
course of the item, although in circumstances in which 
ordinary care requires the communication of a notice or 
order. to the proper branch of a bank, the notice or order 
would be effective at the proper branch from the time it 
was or should have been received. See Section 1-201(27) 
[55-1-201 NMSA 1978]. 

5. The bracketed language ("maintaining its own de- 
posit ledger") in former Section 4-106 [see now 55-4-107 
NMSA 1978] is deleted. Today banks keep records on 
customer accounts by electronic data storage. This has 
led most banks with branches to centralize to some de- 
gree their record keeping. The place where records are 
kept has little meaning if the information is electronically 
stored .and is instantly retrievable at’all branches of the 
bank. Hence, the inference to be drawn from the deletion 


. of the bracketed language is that where record keeping 


is done is no longer an important factor in determining 
phethier i a branch i is a separate bank. 


ANNOTATION s 


Compiler's notes. — Laws 1967, ch. 186, § 13, was 
compiled as 55-4-204 NMSA 1978. 

Recompilations. — Laws 1992, ch. 114, § 163 recom- 
piled former 55-4-107 NMSA 1978, relating to time of re- 
ceipt of items, as 55-4-108 NMSA 1978, effective July 1, 
1992. 

The 1992 amendment, effective July 1, 1992, substi- 
tuted "must" for "shall", 

Am. Jur. 2d, A.L.R. and C.J. S. references. — 10 Am. 
Jur. 2d Banks § 326. 

Construction of UCC § 4-106 defining separate or 
branch office of bank, 5 A.L.R.4th 938. 

9 C.J.S, Banks and Banking §§ 45, 46, 382 et seq. 


(a) For the purpose of allowing time to process items, prove balances and make the necessary en- 
tries on its books to determine its position for the day, a bank may fix an afternoon hour of two p.m. 
or later as a cutoff hour for the handling of money and items and the making of entries on its books. 

(b) An item or deposit of money received on any day after a cutoff hour so fixed or after the 
close of the banking day may be treated as being received at the opening of the next banking day. 


History: 1953 Comp., § 50A-4-107, enacted by Laws 
1961, ch. 96, § 4-107; 1978 Comp., § 55-4-107, recom- 
piled as 1978 Comp. +» § PORE by Laws 1992, ch. 
114, § 163. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL,, Re- 
produced with permission of the PEB for the UCC. All 
rights reserved, 

1, Each of the huge volume of checks processed each 
day must go through a series of accounting procedures 
that consume time. Many banks have found it necessary 
to establish a cutoff hour to allow time for these proce- 
dures to be completed within the time limits imposed by 
Article 4. Subsection (a) approves a cutoff hour of this 
type provided it is not earlier than 2 P.M. Subsection (b) 
provides that if such a cutoff hour is fixed, items received 
after the cutoff hour may be treated as being received at 
the opening of the next banking day. If the number of 
items received either through the mail or over the counter 
tends to taper off radically as the afternoon hours prog- 
ress, a 2 P.M. cutoff hour does not involve a large portion 
of the items received but at the same time permits a bank 
using such a cutoff hour to leave its doors open later in the 
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afternoon without forcing into the evening the completion 
of its settling and proving process, . 

2. The provision in Subsection (b) that items or de- 
posits received after the close of the banking day may be 
treated as received at the opening of the next banking day 
is important in cases in which a bank closes at twelve or 
one o'clock, e.g., on a Saturday, but continues to receive 
some items by mail or over the counter if, for example, it 
opens Saturday evening for the limited purpose of receiv- 
ing deposits and cashing checks, | 


ANNOTATIONS 


Recompilations, — Laws 1992, ch. 114, § 164 recom- 
piled former 55-4-108 NMSA 1978, relating to delays, as 
55-4-109 NMSA 1978, effective July 1, 1992. 

The 1992 amendment, effective July 1, 1992, substi- 
tuted letters for numbers in the subsection designations; 
and substituted "An item" for "Any item" in Subsection (b). 

Am. Jur. 2d, A.L.R, and C.J.S. references. — 10 Am. 
Jur. 2d Banks § 699. 1a 

Liability of bank in connection with ys depositor ser- 
vice, 77 A.L.R.3d 597. 

9C, J. S. Banks and Banking §§ 273, 274, 383. 
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55-4-109. Delays. 


(a) Unless otherwise asad: a collecting bank in a good faith effort to secure Een of a 
specific item drawn on. a payor other than. a bank, and with or without the approval of any person 
involved, may waive; modify or extend:time limits imposed or permitted by the Uniform Commer- 
cial Code for a period not exceeding two additional banking days without discharge of drawers or 
indorsers or liability to its transferor or a prior party. 

(b) Delay by a collecting bank or payor bank beyond time limits prescribed or permitted by the 
Uniform Commercial Code | or by instructions is excused if (i) the delay is caused by interruption 
of communication or computer facilities, suspension of payments by another bank, war, emergency 
conditions, failure of equipment or other circumstances beyond the control of the bank and (ii) the 
bank exercises such diligence as the circumstances require. 


History: 1953 Comp., § 50A-4-108, enacted by Laws regulations or operating circulars, clearing-house rules 
1961, ch. 96, § 4-108; 1978 Comp., § 55-4-108, recompiled or the like. The latter time limits are "permitted" by the 
as 1978 Comp., § 55-4-109 by Laws 1992, ch. 114; § 164. Code. For example, a payor bank that fails to make timely 

return of a dishonored item may be accountable for the 

OFFICIAL COMMENTS | amount of the item, Subsection (b) excuses a bank from 

UCC Official’Comments © by ALI & the NCCUSE: Re: this liability when its failure to meet its midnight, dead- 
produced with permission of the PEB for the UCC. All line resulted from, for example, a computer breakdown 
rights reserved. that was beyond the control of the bank, so long as the 

1, Sections 4-202(b), 4-214, 4/301, and 4-302 [55-4-202, bank exercised the degree of diligence that the cireum- 
55-4-214, 55-4-301, and 55-4-302 NMSA 1978, respectively] stances required. In Port City State Bank v. American Na- 
prescribe various time limits for the handling of items. tional Bank, 486 F.2d 196 (10th Cir. 1973), the court held 
These are the limits of time within which a bank, in fulfill- that a bank exercised sufficient diligence to be excused 
ment of its obligation to exercise ordinary care, must han- under this subsection. If delay is sought to be excused 
dle items entrusted to it for collection or payment. Under under this subsection, the bank has the burden of proof 
Section 4-103 [55-4-103 NMSA 1978] they may be varied on the issue of whether it exercised "such diligence as the 


circumstances require." The subsection is consistent with 


b t or by F 1 Re lati t- 
y agreement or by Federal Reserve regulations or opera Regulation CC, Section 229.38(e). 


ing circular, clearing-house rules, or the like. Subsection 


(a) permits a very limited extension of these time limits. It ANN 
authorizes a collecting bank to take additional time in at- Ag ok 
tempting to collect drafts drawn on nonbank payors with or Repeals. — Laws 1992, ch. 114, § 237B repealed former 
without the approval of any interested party. The right of 55-4-109 NMSA 1978, as enacted by Laws 1967, ch. 186, § 
a collecting bank to waive time limits under Subsection (a) 1, relating to process of posting, effective July 1, 1992. For 
does not apply to checks. The two-day extension can only provisions of former section, see the 1991 NMSA 1978 on 
be granted in a good faith effort to secure payment and only NMOneSource.com. 
with respect to specific items. It cannot be exercised if the The 1992 amendment, effective July 1, 1992, substi- 
customer instructs otherwise. Thus limited the escape pro- tuted letters for numbers in the subsection designations; 
vision should afford a limited degree of flexibility in special substituted "the Uniform Commercial Code" for "this act" 
cases but should not interfere with the oyerall requirement and made minor stylistic changes throughout the section; 
and objective of speedy collections. in Subsection (a), inserted "drawn on a payor other than a 
2. Anextension granted under Subsection (a) is without bank", substituted "two additional banking days" for "an 
discharge of drawers or indorsers. It therefore extends the additional banking day", and substituted "drawers. or in- 
times for presentment or payment as specified in Article 3. dorsers" for "secondary parties"; and, in Subsection (b), in- 
8. Subsection (b) is another escape clause from time serted the item designations, and inserted "or computer" 
limits, This clause operates not only with respect to time and "failure of equipment" in item (i). 
limits imposed by the Article itself but also time limits im- Am, Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. 
posed by special instructions, by agreement or by Federal Jur. 2d Banks § 711. 


55-4-110. Electronic presentment. 


(a) "Agreement for electronic presentment" means an agreement, clearing-house rule or fed- 
eral reserve regulation or operating circular providing that presentment of an item may be made 
by transmission of an image of an item or information describing the item ("presentment notice") 
rather than delivery of the item itself. The agreement may provide for procedures governing reten- 
tion, presentment, payment, dishonor and other matters concerning items subject to the agreement. 

(b) Presentment of an item pursuant to an agreement for presentment is made when the pre- 
sentment notice is received. 

(c) If presentment is made by presentment notice, a reference to "item" or "check" in this ar- 
ticle means the presentment notice unless the context otherwise indicates. 


659 


© 2022 State of New Mexico, New Mexico Compilation Commission. All rights reserved. 


55-4-111 


History: 1978 Comp., § 55-4-110, enacted by Laws 
1992, ch. 114, § 165. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved, 

1, "An agreement for electronic presentment" refers 
to an agreement under which presentment may be made 
to a payor bank by a presentment notice rather than by 
presentment of the item. Under imaging technology now 
under development, the presentment notice might be an 
image of the item. The electronic presentment agreement 
may provide that the item may be retained by a deposi- 
tary bank, other collecting bank, or even a customer of 
the depositary bank, or it may provide that the item will 
follow the presentment notice, The identifying character- 
istic of an electronic presentment agreement is that pre- 
sentment occurs when the presentment notice is received. 
"An agreement for electronic presentment" does not refer 
to the common case of retention of items by payor banks 
because the item itself is presented to the payor bank in 
these cases. Payor bank check retention is a matter of 
agreement between payor banks and their customers. 
Provisions on payor bank check retention are found in 
Section 4-406(b) [55-4-406 NMSA 1978]. 

2. The assumptions under which the electronic present- 
ment amendments are based are as follows: No bank will 
participate in an electronic presentment program without 
an agreement. These agreements may be either bilateral 
(Section 4-103(a)) [55-4-108 NMSA 1978], under which two 
banks that frequently do business with each other may 
agree to depositary bank check retention, or multilateral 
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(Section 4-103(b)) [55-4-103 NMSA 1978], in which large 
segments of the banking industry may participate in such a 


program. In the latter case, federal or other uniform regu- 


latory standards would likely supply the substance of the 
electronic presentment agreement, the application of which 
could be triggered by the use of some form of identifier on 
the item. Regulation CC, Section 229.36(c) authorizes trun- 
cation agreements but forbids them from extending return 
times or otherwise varying requirements of the part of Reg- 
ulation CC governing check collection without the agree- 
ment of all parties interested in the check, For instance, an 
extension of return time could damage a depositary bank 


which must make funds available to its customers under 


mandatory availability schedules, The Expedited Funds 
Availability Act, 12 U.S.C. Section 4008(b)(2), directs. the 
Federal Reserve Board to consider requiring that banks 
provide for check truncation. 

. 8. ‘The parties affected by an agreement for electronic 
presentment, with the exception of the customer, can be 
expected to protect themselves. For example, the payor 
bank can probably be expected to limit its risk of loss from 
drawer forgery by limiting the dollar amount of eligible 
items (Federal Reserve program), by reconcilement agree- 
ments (ABA Safekeeping program), by insurance (credit 
union share draft program), or by other means. Because 
agreements will exist, only minimal amendments are 
needed to make clear that the UCC does not prohibit elec- 
tronic presentment. 


ANNOTATIONS 


Effective dates. — Laws 1992, ch. 114, § 238 made the 
act effective July 1, 1992. 


An action to enforce an obligation, duty or right arising under this article must be commenced 
within three years after the cause of action accrues. 


History: 1978 Comp., § 55-4-111, enacted by Laws 
1992, ch. 114, § 166. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB afin the UCC. All 
rights reserved. 

This section conforms to the period of limitations set 
by Section 3-118(g) [55-3-118 NMSA 1978] for actions for 
breach of warranty and to enforce other obligations, du- 
ties or rights arising under Article 3. Bracketing "cause of 
action" recognizes that some states use a different term, 
such as "claim for relief." 


ANNOTATIONS 


Effective dates. — Laws 1992, ch. 114, § 238 made the 
act effective July 1, 1992. 

Cross references. — For limitations of actions for ob- 
ligations of party to pay note payable at definite time, see 
55-3-118 NMSA 1978. 

For limitations of actions generally, see 37-1-1 NMSA 
1978 et seq. 

For limitations of actions for contracts, see 37-1-23 
NMSA 1978. 


PART 2 
COLLECTION OF ITEMS - DEPOSITARY AND COLLECTING BANKS 


55-4-201. Status of collecting banks as agent and provisional status 
of credits; applicability of article; item indorsed "pay any 


bank", 


(a) Unless a hey A intent clearly appears and before the time that a settlement given by 
a collecting bank for an item is or becomes final, the bank, with respect to the item, is an agent 
or sub-agent of the owner of the item and any settlement given for the item is provisional. This 
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provision applies regardless of the form of indorsement or lack of indorsement and even though 
credit given for the item is subject to immediate withdrawal as of right or is in fact withdrawn; but 
the continuance of ownership of an item by its owner and any rights of the owner to proceeds of the 
item are subject to rights of a collecting bank, such as those resulting from outstanding advances 
on the item and rights of recoupment or setoff. If an item is handled by banks for purposes of pre- 
sentment, payment, collection, or return, the relevant provisions of this article apply even though 
action of the parties clearly establishes that a particular bank has purchased the item and is the 


owner of it. 


(b) After an item has been indorsed with the words "pay any bank" or the like, only a bank may 
acquire the rights of a holder until the item has been: 
(1) returned to the customer initiating collection; or 
(2) specially indorsed by a bank to a person who is not a bank. 


History: 1953 Comp., § 50A-4-201, enacted by Laws 
1961, ch. 96, § 4-201; 1992, ch. 114, § 167. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

1. This section states certain basic rules of the bank 
collection process. One basic rule, appearing in the last 
sentence of subsection (a), is that, to the extent applica- 
ble, the provisions of the Article govern without regard 
to whether a bank handling an item owns the item or is 
an agent for collection. Historically, much time has been 
spent and effort expended in determining or attempting 
to determine whether a bank was a purchaser of an item 
or merely an agent for collection. See discussion of this 
subject and cases cited in 11 A.L.R. 1043, 16 A.L.R. 1084, 
42 A.L.R. 492, 68 A.L.R. 725, 99 A.L.R. 486. See also Sec- 
tion 4 of the American Bankers Association Bank Collec- 
tion Code. The general approach of Article 4, similar to 
that of other articles, is to provide, within reasonable lim- 
its, rules or answers to major problems known to exist in 
the bank collection process without regard to questions of 
status and ownership but to keep general principles such 
as status and ownership available to cover residual areas 
not covered by specific rules. In line with this approach, 
the last sentence of Subsection (a) says in effect that Ar- 
ticle 4 applies to practically every item moving through 
banks for the purpose of presentment, payment or collec- 
tion. 

2.. Within this:general rule of broad coverage, the first 
two sentences of Subsection (a) state a rule of agency sta- 
tus. "Unless a contrary intent clearly appears" the status 
of a collecting bank is that of an agent or sub-agent for 
the owner of the item. Although as indicated in Comment 
1 it is much less important under Article 4 to determine 
status than has been the case heretofore, status may have 
importance in some residual areas not covered by specific 
rules. Further, since status has been considered so impor- 
tant in the past, to omit all reference to it might cause 
confusion. The status of agency "applies regardless of 
the form of indorsement or lack of indorsement and even 
though credit given for the item is subject to immediate 
withdrawal as of right or is in fact withdrawn." Thus 
questions heretofore litigated as to whether ordinary in- 
dorsements "for deposit," "for collection" or in blank have 
the effect of creating an agency status or a purchase, no 
longer have significance in varying the prima facie rule 
of agency. Similarly, the nature of the credit given for an 
item or whether it is subject to immediate withdrawal as 
of right or. is in fact withdrawn, does not alter the agency 
status, See A.L.R. references supra in Comment 1. 

A contrary intent can change agency status but this 
must be clear, An example of a clear contrary intent 
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would be if collateral papers established or the item bore 
a legend stating that the item was sold absolutely to the 
depositary bank, 

3. The prima facie agency status of collecting banks is 
consistent with prevailing law and practice today. Sec- 
tion 2 of the American Bankers Association Bank Col- 
lection Code so provided. Legends on deposit tickets, 
collection letters and acknowledgments of items and 
Federal Reserve operating circulars consistently so pro- 
vide, The status is consistent with rights of charge-back 
(Section 4-214 [55-4-214 NMSA 1978] and Section 11 of 
the ABA Code) and risk of loss in the event of insolvency 
(Section 4-216 [55-4-216 NMSA 1978] and Section 13 of 
the ABA Code). The right of charge-back with respect to 
checks is limited by Regulation CC, Section 226.36(d). 

4, Affirmative statement of a prima facie agency sta- 
tus for collecting banks requires certain limitations and 
qualifications. Under current practices substantially all 
bank collections sooner or later merge into bank credits, 
at least if collection is effected. Usually, this takes place 
within a few days of the initiation of collection. An inter- 
mediary bank receives final collection and evidences the 
result of its collection by a "credit" on its books to the de- 
positary bank. The depositary bank evidences the results 
of its collection by a "credit" in the account of its customer. 
As used in these instances the term "credit" clearly indi- 
cates a debtor-credit relationship. At some stage in the 
bank collection process the agency status of a collecting 
bank changes to that of debtor, a debtor of its customer. 
Usually at about the same time it also becomes a creditor 
for the amount of the item, a creditor of some intermedi- 
ary, payor or other bank. Thus the collection is completed, 
all agency aspects are terminated and the identity of the 
item has become completely merged in bank accounts, 
that of the customer with the depositary bank and that of 
one bank with another. 

Although Section 4-215(a) [55-4-215 NMSA 1978] pro- 
vides that an item is finally paid when the payor bank 
takes or fails to take certain action with respect to the 
item, the final payment of the item may or may not result 
in the simultaneous final settlement for the item in the 
case of all prior parties. If a series of provisional debits 
and credits for the item have been entered in accounts be- 
tween banks, the final payment of the item by the payor 
bank may result in the automatic firming up of all these 
provisional debits and credits under Section 4-215(c) [55- 
4-215 NMSA 1978], and the consequent receipt of final 
settlement for the item by each collecting bank and the 
customer of the depositary bank simultaneously with 
such action of the payor bank. However, if the payor bank 
or some intermediary bank accounts for the item with a 
remittance draft, the next prior bank usually does not 
receive final settlement for the item until the remittance 
draft finally clears. See Section 4-213(c) [55-4-2138 NMSA 
1978]. The first sentence of subsection (a) provides that 
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the agency status of a collecting bank (whether intermedi- 
ary or depositary) continues until the settlement given by 
it for the item is or becomes final. In the case of the series 
of provisional credits covered by Section 4-215(c) [55-4- 


215 NMSA 1978], this could be simultaneously with the . 


final payment of the item by the payor bank. In cases in 
which remittance drafts are used or in straight noncash 
collections, this would not be until the times specified in 
Sections 4-213(c) [55-4-213 NMSA 1978] and 4-215(d) [55- 
4-215 NMSA 1978]. With respect to checks Regulation CC 
Sections 229.31(c), 229.32(b) and 229.36(d) provide that 
all settlements between banks are final in both the for- 
ward collection and return of checks. 

Under Section 4-218(a) [55-4-213 NMSA 1978] settle- 
ments for items may be made by any means agreed to by 
the parties. Since it is impossible to contemplate all the 
kinds of settlements that will be utilized, no attempt is 
made in Article 4 to provide when settlement is final in 
all cases. The guiding principle is that settlements should 
be final when the presenting person has received usable 
funds, Section 4-213(c) and (d) [55-4-2138 NMSA 1978] and 
Section 4-215(c) [55-4-215 NMSA 1978] provide when final 
settlement occurs with respect. to certain kinds of settle- 
ment, but these provisions are not intended to be exclusive. 

A number of practical results flow from the rule con- 
tinuing the agency status of a collecting bank until its 
settlement for the item is or becomes final, some of which 
are specifically set forth in this Article. One is that risk 
of loss continues in the owner of the item rather than the 
agent bank. See Section 4-214 [55-4-214 NMSA 1978]. 
Offsetting rights favorable to the owner are that pending 
such final settlement, the owner has the preference rights 
of Section 4-216 [55-4-216 NMSA 1978] and the direct 
rights of Section 4-302 [55-4-302 NMSA 1978] against the 
payor bank. It also follows from this rule that the dollar 
limitations of Federal Deposit Insurance are measured by 
the claim of the owner of the item rather than that of the 
collecting bank. With respect to checks, rights of the par- 
ties in insolvency are determined by Regulation CC Sec- 
tion 229,39 and the liability of a bank handling a check to 
a subsequent bank that does not receive payment because 
of suspension of payments by another bank is stated in 
Regulation CC Section 229,.35(b). 

5. In those cases in which some period of time elapses 
between the final payment of the item by the payor bank 
and the time that the settlement of the collecting bank is 
or becomes final, e.g,, if the payor bank or an intermediary 
bank accounts for the item with a remittance draft or in 
straight noncash collections, the continuance of the agency 
status of the collecting bank necessarily carries with it 
the continuance of the owner's status as principal. The 
second sentence of subsection (a) provides that whatever 
rights the owner has to proceeds of the item are subject to 
the rights of collecting banks for outstanding advances on 
the item and other valid rights, if any. The rule provides 
a sound rule to govern cases of attempted attachment of 
proceeds of a noncash item in the hands of the payor bank 
as property of the absent owner. Ifa collecting bank has 
made an advance on an item which is still outstanding, its 
right to obtain reimbursement for this advance should be 
superior to the rights of the owner to the proceeds or to 
the rights of a creditor of the owner, An intentional credit- 
ing of proceeds of an item to the account of a prior bank 
known to be insolvent, for the purpose of acquiring a right 
of setoff, would not produce a valid setoff. See 8 Zollman, 
Banks and Banking (1936) Sec. 5443. 

6. This section and Article 4 as a whole represent an 
intentional abandonment of the approach to bank col- 
lection problems appearing in Section 4 of the American 
Bankers Association Bank Collection Code. Because the 
tremendous volume of items handled makes impossible 
the examination by all banks of all indorsements on all 
items and thus in fact this examination is not made, except 
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perhaps by depositary banks, it is unrealistic to base the 


rights and duties of all banks in the collection chain on 


variations in the form of indorsements. It is anomalous to 


provide throughout the ABA Code that the prima facie sta- 
. tus of collecting banks is that of agent or sub-agent but in 


Section 4 to provide that subsequent holders (sub-agents) 
shall have the right to rely on the presumption that the 
bank of deposit (the primary agent) is the owner of the 
item. It is unrealistic, particularly in this background, to 
base rights and duties on status of agent or owner. Thus 
Section 4-201 [55-4-201 NMSA 1978] makes the pertinent 
provisions of Article 4 applicable to substantially all items 
handled by banks for presentment, payment or collection, 
recognizes the prima facie status of most banks as agents, 
and then seeks to state appropriate limits and some at- 
tributes to the general rules so expressed. 

7. Subsection (b) protects the ownership rights ee 
respect to an item indorsed "pay any bank or banker" o 
in similar terms of a customer initiating collection or of 
any bank acquiring a security interest under Section 4- 
210 [55-4-210 NMSA 1978], in the event the item is sub- 
sequently acquired under improper circumstances by a 
person who is not a bank and transferred by that person 
to.another person, whether or not a bank. Upon return to 
the customer initiating collection of an item so indorsed, 
the indorsement may be cancelled (Section 3-207) [55-3- 
207 NMSA 1978]. A bank holding an item so indorsed 
may transfer the item out of banking channels by special 
indorsement; however, under Section 4-103(e) [55-4-103 
NMSA 1978], the bank would be liable to the owner of the 
item for any loss resulting therefrom if the transfer had 
been made in bad faith or with lack of ordinary care. If 
briefer and more simple forms of bank indorsements are 
developed under Section 4-206 [55-4-206 NMSA 1978] 
(e.g., the use of bank transit numbers in lieu of present 
lengthy forms of bank indorsements), a depositary bank 
having the. transit number "X100" could make subsec- 
tion (b) operative by indorsements such as "Pay any bank 
- X100." Regulation CC Section 229.35(c) states the effect 
of an indorsement on a check by a bank. 


ANNOTATIONS 


The 1992 amendment, effective July 1, 1992, deleted 
"Presumption and duration of agency" at the beginning of 
the section catchline and inserted "as agent" therein; re- 
vised the subsection and paragraph designations; in Sub- 
section (a), deleted "(Subsection (8) of Section 4-211 and 
Sections 4-212 and 4-213)" following "final" in the first 
sentence, substituted "rights. of recoupment or setoff" for 
"valid rights of setoff"' in the second sentence, and inserted 
"or return" in the last sentence; inserted "until the item 
has been" in the introductory paragraph of Subsection (b); 
and made minor stylistic changes throughout the section. 

. Deposited check presumed for collection. — One who 
deposits with bank a check drawn on another is presumed 
to deposit it for collection, in the absence of a special agree- 
ment. Bays v, Albuquerque Nat'l Bank, 1930-NMSC-035, 34 
N.M. 656, 288 P. 17 (decided under former law). 

Process of collection is simply attenuated de- 
mand for payment. Each collecting bank in the chain of 
collection becomes an agent for the owner of the item and 
acts for him to demand payment of the drawee. Engine 
Parts, Inc. v. Citizens Bank, 1978-NMSC-040, 92 N.M. 37, 
582 P.2d 809. 

Law reviews. — For article, "Attachment in New Mex- 
ico - Part II," see 2 Nat. Resources J. 75: (1962). 

For article, "Essential Attributes of Commercial Paper 
- Part I," see 1 N.M. L. Rev. 479 (1971). 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 10 Am. 
Jur. 2d Banks §§ 694, 697, 698; 11 Am. Jur. 2d Bills and 
Notes § 408. 

9 C.J.S. Banks and Banking §§ 383 et seq., 358... 
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55-4-202. Responsibility for collection or return; when action timely. 


(a) Acollecting bank must exercise ordinary care in: 

(1) presenting an item or sending it for presentment; 

(2) sending notice of dishonor or non-payment or returning an item other than a documen- 
tary draft to the bank's transferor after learning that the item has not been paid or accepted, as 
the case may be; 

(3) settling for an item when the bank receives final settlement; and 

(4) notifying its transferor of any loss or delay in transit within a reasonable time after 
discovery thereof. 

(b) A collecting bank exercises ordinary care under Subsection (a) by taking proper action be- 
fore its midnight deadline following receipt of an item, notice or settlement. Taking proper action 
within a reasonably longer time may constitute the exercise of ordinary care, but the bank has the 
burden of establishing timeliness. 

(c) Subject to Subsection (a)(1), a bank is not liable for the insolvency, neglect, misconduct, 
mistake or default of another bank or person or for loss or destruction of an item in the possession 
of others or in transit. 


History: 1953 Comp., § 50A-4-202, enacted by Laws with collecting banks, The time limits applicable to payor 

1961, ch. 96, § 4-202; 1992, ch. 114, § 168. banks appear in Sections 4-301 and 4-302 [55-4-301 and 
55-4-302 NMSA 1978, respectively]. 

OFFICIAL COMMENTS 4, At common law the so-called New York collection 

UCC Official Comments © by ALI & the NCCUSL. Re- rule subjected the initial collecting bank to liability for the 

produced with permission of the PEB for the UCC. All actions of subsequent banks in the collection chain; the 

rights reserved. so-called Massachusetts rule was that each bank, subject 


to the duty of selecting proper intermediaries, was liable 
only for its own negligence. Subsection (c) adopts the 
Massachusetts rule, But since this is stated to be sub- 


1, Subsection (a) states the basic responsibilities: of 
a collecting bank. Of course, under Section 1-203:a col- 
lecting bank is subject to the standard requirement of 


good faith. By Subsection (a) it must also use ordinary ject to Subsection (a)(1) a collecting bank remains respon- 
care in the exercise of its basic collection tasks. By Sec- sible for using ordinary care in selecting properly quali- 
tion 4-103(a) [55-4-108 NMSA 1978] neither requirement fied intermediary banks and agents and in giving proper 


instructions to them. Regulation CC Section 229.36(d) 


may be disclaimed. 
aN eNO Sse ATC states the liability of a bank during the forward collection 


2. If the bank makes presentment itself, Subsection 


(a)(1) requires ordinary care with respect both to the time of checks, 
and manner of presentment. (Sections 3-501 and 4-212.) ANN 
[55-3-501 and 55-4-212 NMSA 1978, respectively] If it OTATIONS 
forwards the item to be presented the subsection requires The 1992 amendment, effective July 1, 1992, inserted 
ordinary care with respect to routing (Section 4-204) [55- "or return" and substituted "timely" for "seasonable" in the 
4-204 NMSA 1978], and also in the selection of intermedi- section catchline; revised the subsection and paragraph 
ary banks or other agents. ; designations; substituted "exercise" for "use" in the intro- 

8. Subsection (a) describes types of basic action with ductory paragraph of Subsection (a); deleted a former para- 
respect to which a collecting bank must use ordinary graph of Subsection (a), which read: "making or providing 
care. Subsection (b) deals with the time for taking ac- for any necessary protest"; deleted "or directly to the depos- 
tion. It first prescribes the general standard for timely itary bank under Subsection (2) of Section 4-212" following 
action, namely, for items received on Monday, proper ac- "transfer or" in Subsection (a)(2); rewrote Subsection (b); 
tion (suchas forwarding or presenting) on Monday or and made minor stylistic changes throughout the section. 
Tuesday is timely. Although under current "production When bank not liable for negligence of subagent. 
line" operations banks customarily move items along on — Where a bank has in good faith employed a suitable 
regular schedules substantially briefer than two days, the subagent, for the purpose of making a collection, it is not 
subsection states an outside time within which a bank thereafter liable for default or negligence of that sub- 
may know it has taken timely action. To provide flexibil- agent. Bays v. Albuquerque Nat'l Bank, 1930-NMSC-035, 
ity from this standard norm, the subsection further states 34 N.M. 656, 288 P. 17 (decided under former law). 
that action within a reasonably longer time may be timely Ordinary care obligates collecting bank to take 
but the bank has the burden of proof. In the case of time seasonable action on the item. Engine Parts, Inc. v. Citi- 
items, action after the midnight deadline, but sufficiently zens Bank, 1978-NMSC-040, 92 N.M. 37, 582 P.2d 809, 
in advance of maturity for proper presentation, is a clear Am. Jur. 2d, A.L.R..and C.J.S. references, — 10 Am. 
example of a "reasonably longer time" that is timely. The Jur. 2d Banks §§ 701, 704, 705, 710, 711, 713, 728, 731. 
standard of requiring action not later than Tuesday in Negligence action against bank by depositor, admissi- 
the case of Monday items is also subject to possibilities bility of evidence of custom of banks in locality in han- 
of variation under the general provisions of Section 4-103 dling and dealing with checks and other items involved, 
[55-4-103 NMSA 1978], or under the special provisions 8 A.L.R.2d 446. 
regarding time of receipt of items (Section 4-108) [55-4- Duties of collecting bank with respect to presenting 
108 NMSA 1978], and regarding delays (Section 4-109) draft or bill of exchange for acceptance, 39 A.L.R.2d 1296, 
[55-4-109 NMSA 1978]. This Subsection (b) deals only 9 C.J.S. Banks and Banking §§ 408 et seq., 358. 
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55-4-203. Effect of instructions. 


Subject to Article 3 concerning conversion of instruments (Section 55-3-420 NMSA 1978) and 
restrictive indorsements (Section 55-3-206 NMSA 1978) only a collecting bank's transferor can 
give instructions that affect the bank or constitute notice to it, and a collecting bank is not liable 
to prior parties for any action taken pursuant to the instructions or in accordance with any agree- 
ment with its transferor. 


History: 1953 Comp., § 50A-4-203, enacted by Laws remedy for loss against the transferor (another bank) if 
1961, ch. 96, § 4-208; 1992, ch. 114, § 169. such transferor has given wrongful instructions. 

The rules of the section are applied only to collecting 

OFFICIAL COMMENTS banks, Payor banks always have the problem of making 


UCC Official Comments © by ALI & the NCCUSL. Re- _ proper payment of an item; whether such payment is 


t PEB the UCC. All proper should be based upon all of the rules of Articles 
shisha BeneetsgiOn. OF ihe free 3 and 4 and all of the facts of any particular case, and 


This section adopts a "chain of command" theory which should not be dependent exclusively upon instructions 
renders it unnecessary. for an intermediary or;collecting) . , fom or an agreement with a person presenting the item. 


bank to determine whether its transferor is "authorized" ANNOTATIONS 

to give the instructions. Equally the bank is not put on 

notice of any "revocation of authority" or "lack of author- The 1992 amendment, effective July 1, 1992, made 

ity" by notice received from any other person. The desir- section reference substitutions and minor stylistic 

ability of speed in the collection process and the fact that, changes throughout the section, 

by reason of advances made, the transferor may have the Collection letter should not be considered i in de- 

paramount interest in the item requires the rule. termining whether bank was payor bank. The status 
The section is made subject to the provisions of Article of a negotiable instrument is to be determined from its 

3 concerning conversion of instruments (Section 3-420) face - from the language used or authorized to be used 

[55-3-420 NMSA 1978] and restrictive indorsements (Sec- thereon by its drawer or maker - and not from documents 

tion 3-206) [55-3-206 NMSA 1978]. Ofcourse instructions attached thereto by other parties. Engine Parts, Inc. v. 

from or an agreement with its transferor does not relieve Citizens Bank, 1978-NMSC-040, 92 N.M. 37, 582 P.2d 809. 

a collecting bank ofits general obligation to exercise good Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. 

faith and ordinary care. See Section 4-103(a) [55-4-103 Jur. 2d Banks $'703. 

NMSA 1978]. If in any particular case a bank has exer- What conduct by drawee of check, before receipt of stop- 

cised good faith and ordinary care and is relieved of re- payment order, renders order ineffectual, 10 A.L.R.2d 428. 

sponsibility by reason of instructions of or an agreement 9C.J.S. Banks and Banking § 383 et seq. 


with its transferor, the owner of the item may still have a 


55-4-204, Methods of eeniny Anta presenting; sending eas to AG 
bank. — 


(a) A collecting bank shall send items by a reasonably prompt method, taking into consider- 
ation relevant instructions, the nature of the item, the number of those items on hand, the cost of 
collection involved and the method generally used by it or others to present these items. 

(b) A collecting bank may send: 

(1) an item directly to the payor weal 

(2) an item to a non-bank payor if authorized by its transferor; and 

(3) an item other than documentary drafts to a non-bank payor, if authorized by" federal 
reserve regulation or operating circular, clearing-house rule or the like. 

(c) Presentment may be made by a presenting bank at a place where the payor bank or other 
payor has requested that presentment be made. 


History: 1953 Comp., § 50A-4-204, enacted by Laws The practice is now country-wide and is justified by the 


1961, ch. 96, § 4-204; 1967, ch. 186, § 13; 1992, ch. 114, need for speed, the general responsibility of banks, Fed- 
§ 170. eral Deposit Insurance protection and other reasons. 


3.. Full approval of the practice of direct sending is lim- 


OFFICIAL COMMENTS ited to cases in which a bank'is a payor. Since nonbank 

UCC Official Comments © by ALI & the NCCUSL. Re- drawees or payors may be of unknown responsibility, sub- 
produced with permission of the PEB for the UCC. All stantial risks may be attached to placing in their hands 
rights reserved, the instruments calling for payments from them. This is 
1. Subsection (a) prescribes the general standards obviously so in the case of documentary drafts, However, 
applicable to proper sending or forwarding of items. Be- in some cities practices have long existed under clearing- 
cause of the many types of methods available and the de- house procedures to forward certain types, of items to 
sirability of preserving flexibility any attempt to prescribe certain nonbank payors. Examples include insurance 
limited or precise methods is avoided. loss drafts drawn by field agents on home offices. For the 
2. Subsection (b)(1) codifies the practice of direct mail, purpose of leaving the door open to legitimate practices of 
express, messenger or like presentment to payor banks. this kind, Subsection (b)(3) affirmatively approves direct 
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sending of any item other than documentary drafts to any any place requested by the payor bank or other payor. The 
nonbank payor, if authorized by Federal Reserve regula- time when a check is received by a payor bank for present- 
tion or operating circular, clearing-house rule or the like. ment is governed by Regulation CC Section 229.36(b). 

On the other hand Subsection (b)(2) approves sending 
any item directly to a nonbank payor if authorized by a ANNOTATIONS 
collecting bank's transferor. This permits special instruc- The 1992 amendment, effective July 1, 1992, sub- 


tions or agreements out of the norm and is consistent with 
the "chain of command" theory of Section 4-203 [55-4-203 
NMSA 1978]. However, if a transferor other than the 
owner of the item, e.g., a prior collecting bank, authorizes 
a direct sending to a nonbank payor, such transferor as- 
sumes responsibility for the propriety or impropriety of 


stituted "directly" for "direct" in the section catchline; 
revised the subsection and paragraph designations; sub- 
stituted "operating circular" for "operating letter, clearing 
letter" in Subsection (b)(3); inserted "or other payor" in 
Subsection (c); and made minor stylistic changes through- 
out the section. 


subject to Article 4. Section 4-204(c) [55-4-204 NMSA 1978] _ 
specifically approves presentment by a presenting bank at — 


such authorization. Am. J LR. C.J.S. vet 
4, Section 3-501(b) [55-3-501 NMSA 1978] provides’ 5.94 Jur. 2d, ALAR, an s referenees, — 10 Am 
where presentment may be made. This provision is expressly > 9 C.J.S. Banks and Banking §§ 393 et seq., 247. 


55-4-205. Depositary bank holder of unindorsed item. 


If a customer delivers an item to a depositary bank for collection: 

(1) the depositary bank becomes a holder of the item at the time it receives the item for collec- 
tion if the customer at the time of delivery was a holder of the item, whether or not the customer 
indorses the item, and, if the bank’ satisfies the other’ requirements of Section 55-3-302 NMSA 
1978, it is a holder in due course; and 

(2) the depositary bank warrants to collecting banks, the payor bank or other payor, and the 
drawer that the amount of the item was paid to the customer or deposited to the customer's account. 


History: 1978 Comp., § 55-4-205, enacted ks Laws account, Paragraph (1) provides that the depositary bank 


1992, ch. 114, § 171. becomes a holder when it. takes the item for deposit if the 
depositor is a holder. Whether it supplies the customer's 
OFFICIAL COMMENTS indorsement is immaterial. Paragraph (2) satisfies the 
need for a receipt of funds by. the depositary bank by im- 
UCC Official Comments © by ALI & the NCCUSL. Re- posing on that bank a warranty that it paid the customer 
produced with permission of the PEB for the UCC. Al or deposited the item to the customer's account, This war- 
rights reserved. ranty runs not only to collecting banks and to the payor 
Section 3-201(b) [55-3-201 NMSA 1978] saya tune bank or nonbank drawee but also to the: drawer, afford- 
negotiation of an instrument payable to order requires ing protection to these parties that the depositary bank 
indorsement by the holder. ‘The rule of former Section 4- received the item and applied it to the benefit of the holder, 
205(1) was that the depositary bank may ‘supply a miss- i 
ing indorsement of its customer unless the item contains ANNOTATIONS 
the words "payee's indorsement required" or the like. The ar 
cases have differed on the status of the depositary bank Paid io re a BEE copter 297 sepeled former 


as a holder if it fails to supply its customer's indorsement. 
Marine Midland Bank, N.A. v. Price, Miller, Evans & Flow- 
ers, 446 N.Y.S.2d 797 (N.Y.App.Div. 4th Dept. 1981), rev'd; 
455 N.Y.S.2d 565 (N.Y. 1982). It is common practice for 


4-205, relating to supplying missing indorsement, effec- 
tive July 1, 1992. Laws 1992, ch. 114, § 171, enacted a new 
provision, effective July 1, 1992. For provisions of former 
section, see the 1991: NMSA 1978 on NMOneSource.com. 


depositary banks to receive unindorsed checks under so- Ant Jin 2a AMR ANU Seretereticas an TO°Aim 
called "lock-box" agreements from customers who receive Je 2 d B Arnie § 700. ‘ see! ‘ ; 
% high volume of checks. No function would be served by Construction and application of U.C.C. § 4-205(1) allow- 
TOMUAEIAE) 8 depositary, bank to run these vend through a ing depositary bank to supply customer's indorsement on 
machine that would supply the customer's indorsement item for collection? 29 A.L:R.4th 631 

except to afford the drawer and the subsequent banks evi- 9.3.8. Banks te dB anikin 2 § 408 at se q. 


dence that the proceeds of the item reached the customer's 


55-4-206. Transfer between banks. 


Any agreed method that identifies the transferor bank is sufficient for the item's further trans- 
fer to another bank. 


History: 1953 Comp., § 50A-4-206, enacted by Laws This section is designed to permit the simplest possible 
1961, ch. 96, § 4-206; 1992, ch. 114, § 172. form of transfer from one bank to another, once an item 
gets'in the bank collection chain, provided only. identity 


OFFICIAL COMMENTS of the transferor bank is preserved. This is important for 
UCC Official Comments © by ALI & the NCCUSL. Re- tracing purposes and if recourse is necessary. However, 
produced with permission of the PEB for the UCC, All since the responsibilities of the various banks appear in 


rights reserved. the Article it becomes unnecessary to have liability or 


665 


© 2022 State of New Mexico, New Mexico Compilation Commission. All rights reserved. 


55-4-207 


responsibility depend on more formal indorsements, Sim- 
plicity in the form of transfer is conducive to speed. If the 
transfer is between banks, this section takes the place of 
the more formal requirements of Section 3-201 [55-3-201 
NMSA 1978]. 


55-4-207. Transfer warranties. 


UNIFORM COMMERCIAL CODE 


55-4-208 


ANNOTATIONS 


The 1992 amendment, effective July 1, 1992, substi- 
tuted "that" for "which". 

Am. Jur, 2d, A.L.R. and C.J.8. references. — 10 Am. 
Jur. 2d Banks 8§ 403, 700. 

9 C.J.S. Banks and Banking § 408 et seq. 


(a) A customer or collecting bank that transfers an item and receives a settlement or other 
consideration warrants to the transferee and to any subsequent collecting bank that: 
(1) the warrantor is a person entitled to enforce the item; 
(2) all signatures on the item are authentic and authorized; 


(3) the item has not been altered; 


(4) the item is not subject to a defense or claim in recoupment (Section 55- 3- 305(a) NMSA 
1978) of any party that can be asserted against the warrantor; and 

(5) the warrantor has no knowledge of any insolvency proceeding commenced with respect 
to the maker or acceptor or, in the case of an unaccepted draft, the drawer. 


_(b) If an item is dishonored, a customer or collecting bank transferring the item and receiving 
settlement or other consideration is obliged to pay the amount due on the item (i) according to the 
terms of the item at the time it was transferred, or (ii) if the transfer was of an incomplete item, ac- 
cording to its terms when completed as stated in Sections 55-3-115 NMSA 1978 and 55-3-407 NMSA 
1978. The obligations of a transferor is owed to the transferee and to any subsequent collecting bank 
that takes the item in good faith. A transferor cannot disclaim its obligation under this subsection 
by an indorsement stating that it is made "without recourse" or otherwise disclaiming liability. 

(c) A person to whom the warranties under Subsection (a) are made and who took the item in 
good faith may recover from the warrantor as damages for breach of warranty an amount equal to 
the loss suffered as a result of the breach, but not more than the amount of the item plus expenses 
and loss of interest incurred as a result of the breach. 

(d). The warranties stated in Subsection (a) cannot be disclaimed with respect to checks. Un- 
less notice of a claim for breach of warranty is given to the warrantor within thirty days after the 
claimant has reason to know if the breach and the identity of the warrantor, the warrantor is 4 
charged to the extent of any loss caused by the delay in giving notice of the claim. 

(e) A cause of action for breach of baat thy under this section accrues when the claimant has 


reason to know of the breach. 


History: 1978 Comp., § 55-4-207, enacted by Laws 
1992, ch. 114, § 173. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved, 

1, Except for Subsection (b), this section conforms to 
Section 3-416 [55-3-416 NMSA 1978] and extends its cov- 
erage to items. The substance of this section is discussed 
in the Comment to Section 3-416 [55-3-416 NMSA 1978]. 
Subsection (b) provides that customers or collecting banks 
that transfer items, whether by indorsement or not, un- 
dertake to pay the item if the item is dishonored. This 
obligation cannot be disclaimed by a "without recourse" 
indorsement or otherwise. With respect to checks, Regu- 
lation CC Section 229.34 states the warranties made by 
paying and returning banks. 


2. For an explanation of Subsection (a)(6), see com: 
ment 8 to Section 3-416 [55-3-416 NMSA 1978]. 


ANNOTATIONS 


Repeals. — Laws 1992, ch. 114, § 173 repealed former 
55-4-207 NMSA 1978, as enacted by Laws 1961, ch, 96, § 
4-207, relating to warranties of customer and collecting 
bank on transfer or presentation of items, and enacted a 
new section, effective July 1, 1992. For provisions of for- 
mer section; see the 1991 NMSA 1978 on NMOneSource 
com. 

Am. Jur, 2d, A.L.R. and C.J.S. references, — 10 Am. 
Jur, 2d Banks §§ 403, 710; 11 Am. Jur. 2d Bills and Notes 
8§ 646, 649. 

Liability of bank for diversion to benefit of presenter or 


third party of proceeds of check drawn to bank's order by 


drawer not indebted to bank, 69 A.L.R.4th 778. 
9 C.J.S, Banks and Banking §§ 420, 422 et seq., 430 et 
seq., 415, 435. 


55-4-208. Presentment warranties. 


(a) If an unaccepted draft is presented to the drawee for payment or acceptance and the 
drawee pays or accepts the draft, (i) the person obtaining payment or acceptance, at the time of 
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presentment, and (ii) a previous transferor of the draft, at the time of transfer, warrant to the 
drawee that pays or accepts the draft in good faith that: 

(1) the warrantor is, or was, at the time the warrantor transferred the draft, a person en- 
titled to enforce the draft or authorized to obtain payment or acceptance of the draft on behalf of a 
person entitled to enforce the draft; . 

(2) the draft has not been altered; and A 

(3) the warrantor has no knowledge that the signature of the purported drawer of the 
draft is unauthorized. 

(b) A drawee making payment may recover from a warrantor damages for breach of Os dae, 
equal to the amount paid by the drawee less the amount the drawee received or is entitled to re- 
ceive from the drawer because of the payment. In addition, the drawee is entitled to compensation 
for expenses and loss of interest resulting from the breach. The right of the drawee to recover dam- 
ages under this subsection is not affected by any failure of the drawee to exercise ordinary care in 
making payment. If the drawee accepts the draft (i) breach of warranty is a defense to the obliga- 
tion of the acceptor, and (ii) if the acceptor makes payment with respect to the draft, the acceptor is 
entitled to recover from a warrantor for breach of warranty the amounts stated in this subsection. 

(c) Ifa drawee asserts a claim for breach of warranty under Subsection (a) based on an un- 
authorized indorsement of the draft or an alteration of the draft, the warrantor may defend by 
proving that the indorsement is effective under Section 55-3-404 or 55-3-405 NMSA 1978 or the 
drawer is precluded under Section 55-3-406 or 55-4-406 NMSA 1978 from asserting against the 
drawee the unauthorized indorsement or alteration. 

(d) If (i) a dishonored draft is presented for payment to the drawer or an indorser or (ii) any 
other item is presented for payment to a party obliged to pay the item, and the item is paid, the 
person obtaining payment and a prior transferor of the item warrant to the person making pay- 
ment in good faith that the warrantor is, or was, at the time the warrantor transferred the item, a 
person entitled to enforce the item or authorized to obtain payment on behalf of a person entitled 
to enforce the item. The person making payment may recover from any warrantor for breach of 
warranty an amount equal to Ene amount paid plus expenses and loss of interest resulting from 
the breach. 

(e) The warranties stated in subsections (a) and (d) cannot be disclaimed with respect to checks. 
Unless notice of a claim for breach of warranty is given to the warrantor within 30 days after the 
claimant has reason to know of the breach and the identity of the warrantor, the warrantor is dis- 
charged to the extent of any loss caused by the delay in giving notice of the claim. 

(f) A cause of action for breach of warranty under this section accrues when the claimant has 
reason to know of the breach. 


History: 1978 Comp., § 55-4-208, enacted by Laws include items that are not instruments within Section 3- 


1992, ch. 114, § 174, 
. OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL, Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

1, This section conforma to Section 3-417 [55-3-417 
NMSA 1978] and extends its coverage to items. The sub- 
stance of this section is discussed in the comment to Sec- 
tion 8-417. "Draft" is defined in Section 4-104 [55-4-104 
NMSA 1978] as including an item that is an order to pay 
so as to make clear that the term "draft" in Article 4 may 


104 [55-3-104 NMSA 1978]. 
2. For an explanation of Subsection (a)(4), see com- 
ment 8 to Section 3-416 [55-3-416 NMSA 1978]. 


ANNOTATIONS 


Recompilations. — Laws 1992, ch. 114, § 176 recom- 
piled former 55-4-208 NMSA 1978 relating to security 
interest of collecting bank in items, as 55-4-210 NMSA 
1978, effective July 1, 1992. 

Effective dates, — Laws 1992, ch. 114, § 238 made the 
act effective July 1, 1992. 


55-4-209. Encoding and retention warranties. 


(a) A person who encodes information on or with respect to an item after issue warrants 
to any subsequent collecting bank and to the payor bank or other payor that the information 
is correctly encoded. If the customer of a depositary bank encodes, that bank also makes the 
warranty. 
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(b) A person who undertakes to retain an item pursuant to an agreement for electronic pre- 
sentment warrants to any subsequent collecting bank and to the payor bank or other: payor that 
retention and presentment of the item comply with the agreement. If a customer of a soa ary 
bank undertakes to retain an item, that bank also makes this warranty. 
(c) A person to whom warranties are made under this section and who took the item in good 
faith may recover from the warrantor as damages for breach of warranty an amount equal to the 


loss suffered as a result of the breach; plus expenses and loss of interest incurred as a result of the 


breach. 


History: 1978 Comp., § 55-4-209, enacted by Laws 
1992, ch. 114, § 175. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC, All 
rights, reserved, 

1, Encoding and retention warranties are included in 
Article 4 because they are unique to the bank collection 
process. These warranties are breached only by the per- 
son doing the encoding or retaining the item and not by 
subsequent banks handling the item. Encoding and check 
retention may be done by customers who are payees of a 
large volume of checks; hence, this section imposes war- 
ranties on customers as well as banks. If a customer en- 
codes or retains, the depositary bank is also liable for any 
breach of this warranty. 

2. A misencoding of the amount on the MICR line is 
not an alteration under Section 3-407(a) [55-3-407 NMSA 
1978] which defines alteration as changing the contract 
of the parties. If a drawer wrote a check for $2,500 and 
the depositary bank encoded $25,000 on the MICR line, 
the payor bank could debit the drawer's account for only 
$2,500. This subsection would allow the payor bank 
to hold the depositary bank liable for the amount paid 
out over $2,500 without first pursuing the person who 
received payment. Intervening collecting banks would 
not be liable to the payor bank for the depositary bank's 
error. If a drawer wrote a check for $25,000 and the de- 
positary bank encoded $2,500, the payor bank becomes 


liable for the full amount of the check. The payor bank's 


- rights against the depositary bank depend.on whether 


the payor bank has suffered a loss. Since the payor bank 
can debit the drawer's account for $25,000, the payor 
bank has a loss only to the extent that. the drawer's ac- 
count is less than the full amount of the check, There 
is no requirement that the payor bank pursue collection 
against the drawer beyond the amount in the drawer's 
account as a condition to the payor bank's action against 
the depositary bank for breach of warranty. See Geor- 
gia Railroad Bank & Trust Co. v. First National Bank & 
Trust, 229 S.K.2d 482 (Ga. App. 1976), aff'd, 235 S.E.2d 1 
(Ga.:1977), and:.First National Bank of Boston v. Fidelity 
Bank, National Association, 724 F. Supp. 1168 (H.D. Pa. 
1989). 

3. A person retaining items under an electronic pre- 
sentment agreement (Section 4-110) [55-4-110 NMSA 
1978] warrants that it has complied with the terms of 
the agreement regarding its possession of the item and 
its sending a proper presentment notice. If the keeper is 
a customer, its depositary bank also makes this warranty, 


ANNOTATIONS 


Recompilations. — Laws 1992, ch. 114, § 177 recom- 
piled former 55-4-209 NMSA 1978, relating to when bank 
gives value for purposes of holder in due course, as 55-4- 
211 NMSA 1978, effective July 1, 1992. 

Effective dates. — Laws 1992, ch. 114, § 238 made the 
act effective July 1, 1992. 


55-4-210. Security interest of collecting bank in items, accompanying 


documents and proceeds. 


(a) Acollecting bank has a security interest in an item and any accompanying documents ‘or 


the proceeds of either: 


(1) in the case of an item deposited in an account, to the extent to which credit given for 


the item has been withdrawn or applied; 


(2) in the case of an item for which it has given credit available for withdrawal as of right, 


to the extent of the credit given, whether or not the credit is drawn upon or there 1 is a right of 
charge-back; or 
(3) if it makes an advance on or against the item. 

(b) Ifcredit given for several items received at one time or pursuant to a single agreement is 
withdrawn or applied in part, the security interest remains upon all the items, any accompanying 
documents or the proceeds of either. For the purpose of this section, credits first given are first 
withdrawn. 

(c) Receipt by a collecting bank of a final settlement for an item is a realization on its security 
interest in the item, accompanying documents and proceeds. So long as the bank does not receive 
final settlement for the item or give up possession of the item or possession or control of the ac- 
companying documents for purposes other than collection, the security interest continues to that 
extent and is subject to Chapter 55, Article 9 NMSA 1978, but: 

(1) no security agreement is necessary to make the security interest enforceable (Subpara- 
graph (A) of Paragraph (3) of Subsection (b) of Section 55-9-203 NMSA 1978); 
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55-4-211 


(2) no filing is required to perfect the security interest; and 
(3) the security interest has priority over conflicting perfected security interests in the 


item, accompanying documents or proceeds. 


History: 19583 Comp., § 50A-4-208, enacted by 
Laws 1961, ch. 96, § 4-208; 1978 Comp., § 55-4-208, 
recompiled as 1978 Comp., § 55-4-210 by Laws 
1992, ch. 114, § 176; 2001, ch. 189, § 137; 2005, ch. 
144, § 47, 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

1. Subsection (a) states a rational rule for the inter- 
est of a bank in an item. The customer of the depositary 
bank is normally the owner of the item and the sev- 
eral collecting banks are agents of the customer (Sec- 
tion 4-201) [55-4-201 NMSA 1978]. A collecting agent 
may properly make advances on the security of paper 
held for collection, and acquires at common law a pos- 
sessory lien for these advances. Subsection (a) applies 
an analogous principle to a bank in the collection chain 
which extends credit on items in the course of collection. 
The bank has a security interest to the extent stated 
in this section. To the extent of its security interest it 
is a holder for value (Sections 3-303, 4-211) [55-3-308, 
55-4-211 NMSA 1978, respectively] and a holder in due 
course if it satisfies the other requirements for that sta- 
tus (Section 3-302) [55-3-302 NMSA 1978]. Subsection 
(a) does not derogate from the banker's general common 
law lien or right of setoff against indebtedness owing in 
deposit accounts. See Section 1-103 [55-1-103 NMSA 
1978]. Rather Subsection (a) specifically implements 
and extends the principle as a part of the bank collec- 
tion process. 

2. Subsection (b) spreads the security interest of the 
bank over all items in a single deposit or received under 
a single agreement and a single giving of credit. It also 
adopts the "first-in, first-out" rule, 


3. Collection statistics establish that the vast major- 
ity of items handled for collection are in fact collected. 
The first sentence of subsection (c) reflects the fact that 
in the normal case the bank's security interest is self- 
liquidating. The remainder of the subsection correlates 
the security interest with the provisions of Article 9, par- 
ticularly for use in the cases of noncollection in which the 
security interest may be important. 


ANNOTATIONS 


Recompilations. — Laws 1992, ch. 114, § 178 recom- 
piled former 55-4-210 NMSA 1978, relating to present- 
ment by notice of item not payable by, through or at a 
bank, as 55-4-212 NMSA 1978, effective July 1, 1992, 

The 2005 amendment, effective January 1, 2006, pro- 
vides, in Subsection (c) that if the bank does not give up 
possession or control of the accompanying documenta, the 
security interest continues, 

The 2001 amendment, effective July 1, 2001, in Sub- 
section (c), substituted "Chapter 55, Article 9 NMSA 1978" 
for "Article 9" at the end of the preliminary language and 
updated the internal reference in Paragraph (1). 

The 1992 amendment, effective July 1, 1992, revised 
the subsection and paragraph designations; inserted "col- 
lecting" and substituted "in an item" for "and an item" 
in the introductory paragraph of Subsection (a); substi- 
tuted "(1)(a) of Section 55-9-208" for "Section (1)(b) of Sec- 
tion 9-203" in Subsection (c)(1); and made minor stylistic 
changes throughout the section, 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. 
Jur, 2d Banks §§ 660, 699;.11 Am. Jur, 2d Bills and Notes 
§ 339, 

Lien of bank upon commercial paper delivered to it by 
debtor for collection, 22 A.L.R.2d 478. 

9 C.J.S, Banks and Banking § 384. 


55-4-211. When bank gives value for purposes of holder in due course. 


For purposes of determining its status as a holder in due course, a bank has given value to the 
extent it has a security interest in an item, if the bank otherwise complies with the requirements 
of Section 55-3-302 NMSA 1978 on what constitutes a holder in due course. 


History: 1953 Comp., § 50A-4-209, enacted by Laws 
1961, ch. 96, § 4-209; 1978 Comp., § 55-4-209, recom- 
piled as 1978 Comp., § 55-4-211 by Laws 1992, ch. 
114, § 177. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL, Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

The section completes the thought of the previous sec- 
tion and makes clear that a security interest in an item 
is "value" for the purpose of determining the holder's sta- 
tus as a holder in due course. The provision is in accord 
with the prior law (N.I.L. Section 27) and with Article 3 
(Section 3-303) [55-3-303 NMSA 1978]. The section does 
not prescribe a security interest under Section 4-210 [55- 
4-210 NMSA 1978] as a test of "value" generally: because 
the meaning of "value" under other Articles is adequately 
defined in Section 1-201 [55-1-201 NMSA 1978]. 
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ANNOTATIONS 


Repeals. — Laws 1992, ch, 114, § 237B repealed former 
55-4-211 NMSA 1978, as enacted by Laws 1961, ch, 96, 
§ 4-211, relating to media of remittance, effective July 1, 
1992. For provisions of former section, see the 1991 NMSA 
1978 on NMOneSource.com. 

The 1992 amendment, effective July 1, 1992, substi- 
tuted "Section 55-3-302 NMSA 1978" for "Section 3-302" 
and made minor stylistic changes throughout the section. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. 
Jur. 2d Banks § 694; 11 Am, Jur. 2d Bills and Notes §§ 
337, 339, 

Crediting proceeds of negotiable paper to depositor's 
account, as constituting bank a holder in due course, 59 
A.L.R.2d 1173. 

9 C.J.S. Banks and Banking § 383 et seq.; 10 C.J.S, Bills 
and Notes §§ 185, 186. 
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55-4-212. Presentment by notice of item not payable by; through or ata 
bank; liability of drawer or indorser. 


(a) Unless otherwise instructed, a collecting bank may present an item not payable by, through 
or at a bank by sending to the party to accept or pay a record providing notice that the bank holds 
the item for acceptance or payment. The notice must be sent in time to be received on or before the 
day when presentment is due, and the bank must meet any requirement of the party to accept or 
pay under Section 55-3- 501. NMSA 1978 by the close of the bank's next banking day after it knows 
of the requirement. 

(b) If presentment is made by notice and payment, acceptance or request for compliance with 
a requirement under Section 55-3-501 NMSA 1978 is not received by the close of business on the 
day after maturity, or, in the case of demand items, by the close of business on the third banking 
day after notice was sent, the presenting bank may treat the item as dishonored and charge any 
drawer or indorser by sending it notice of the facts. 


History: 1953 Comp., § 50A-4-210, enacted by Laws 
1961, ch. 96, § 4-210; 1978 Comp., § 55-4-210, recom- 
piled as 1978 Comp., § 55-4-212 by Laws 1992, ch. 
114, § 178; 2009, ch, 284, § 14. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL,. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

1. This section codifies a practice extensively followed 
in presentation of trade acceptances and documentary 
and other drafts drawn on nonbank payors. It imposes 
a duty on the payor to respond to the notice of the item if 
the item is not to be considered dishonored. Notice of such 
a dishonor charges drawers and indorsers. Presentment 
under this section is good presentment under Article 3, 
See Section 3-501 [55-3-501 NMSA 1978]. 

2. Adrawee not receiving notice is not, of course, liable 
to the drawer for wrongful dishonor. 

3. A bank so presenting an instrument must be suf- 
ficiently close to the drawee to be able to exhibit the in- 
strument on the day it is requested to do so or the next 
business day at the latest. 


ANNOTATIONS 


Recompilations. — Laws 1992, ch. 114, § 180 recom- 
piled former 55-4-212 NMSA 1978, relating to right of 
charge-back or refund, as 55-4-214 NMSA 1978, effective 
July 1, 1992. 

The 2009 amendment, effective January 1, 2010, in 
Subsection (a), after "accept or pay a", deleted, "written" 
and added "record". 

The 1992 amendment, effective July 1, 1992; sub- 
stituted "drawer or.indorser" for "secondary parties" in 
the section catchline; substituted letters for numbers in 
the subsection designations; in Subsection (b), substi- 
tuted "payment, acceptance or request" for "honor nor 
payment” near the beginning of the subsection, and sub- 
stituted "drawer or indorser" for "secondary party" near 
the end of the subsection; and made. section. reference 
substitutions and minor stylistic changes throughout the 
section. 

Am. Jur. 2d, A.L.R. and. C.J.S. references, — 10 Am. 
Jur. 2d Banks § 710. 

9 C.J.S, Banks and Banking § 408 et seq. 


55-4-213. Medium and time of settlement by bank. 


(a) With respect to settlement by a bank, the medium and time of settlement may be prescribed 
by federal reserve regulations or circulars, clearing-house rules, and the like, or agreement. In the 


absence of such prescription: 


(1) the medium of settlement is cash or credit to an account i in a federal reserve bank of or 


specified by the person to receive settlement; and 


(2) the time of settlement is: 


(i) with respect to tender of settlement by cash, a cashier's check, or teller's check, 


when the cash or check is sent or delivered; 


(ii) with respect to tender of settlement by credit in an account in a federal reserve 


bank, when the credit is made; 


(iii) with respect to tender of settlement by a credit or debit to an account in a bank, 
when the credit or debit is made or, in the case of tender of settlement by authority to charge an 


account, when the authority is sent or delivered; or 


(iv) with respect to tender of settlement by a funds transfer, when payment is made 

pursuant to Section 55-4A-406(a) NMSA 1978 to the person receiving settlement. 
(b) Ifthe tender of settlement is not by a medium authorized*by subsection (a) or the time of 
settlement is not fixed by subsection (a), no settlement occurs until the tender of settlement is ac- 


cepted by the person receiving settlement. 
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(c) . If settlement for an item is made by cashier's check or teller's check and the person receiv- 


ing settlement, before its midnight deadline: 


(1) presents or forwards the check for collection, settlement is covet when the check is fi- 


nally paid; or 


(2) fails to present or forward the check for collection, settlement is final at the midnight 


deadline of the person receiving settlement. 


(d) If settlement for;an item is made by giving authority to charge the account of the bank 
giving settlement in the bank receiving settlement, settlement is final when the charge is made 
by the bank receiving settlement if there are funds available in the account for the amount of the 


item. 


History: 1978 Comp., § 55-4-218, enacted by Laws 
1992, ch. 114, § 179. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved, 

1; Subsection (a) sets forth the medium of settlement 
that the person receiving settlement must accept. In 
nearly all cases the medium of settlement will be deter- 
mined by agreement or by Federal Reserve regulations 
and circulars, clearing-house rules, and the like. In the 
absence of regulations, rules or agreement, the person re- 
ceiving settlement may demand cash or credit in a Federal 
Reserve bank. If the person receiving settlement does not 
have an account in a Federal Reserve bank, it may specify 
the account of another bank in a Federal Reserve bank. 
In the unusual case in which there is no agreement on the 
medium of settlement and the bank making settlement 
tenders settlement other than cash or Federal Reserve 
bank credit, no settlement has occurred under Subsection 
(b) unless the person receiving settlement accepts the set- 
tlement tendered. For example, if a payor bank, without 
agreement, tenders a teller's check, the bank receiving the 
settlement may reject the check and return it to the payor 
bank or it may accept the check as settlement. 

2. In several provisions of Article 4 the time that a 
settlement occurs is relevant. Subsection (a) sets out a 
general rule that the time of settlement, like the means 
of settlement, may be prescribed by agreement. In the 
absence of agreement, the time of settlement for tender 
of the common agreed media of settlement is that set out 
in Subsection (a)(2). The time of settlement by cash, ca- 
shier's or teller's check or authority to charge an account 
is the time the cash, check or authority is sent, unless 
presentment is over the counter in which case settlement 
occurs upon delivery to the presenter. If there is no agree- 
ment on the time of settlement and the tender of settle- 
ment is not made by one of the media set out in Subsec- 
tion (a), under Subsection (b) the time of settlement is the 
time the settlement is accepted by the person receiving 
settlement. 


3. ,Subsections (c) and (d) are special provisions for 
settlement by remittance drafts and authority to charge 
an account in the bank receiving settlement. The rela- 
tionship between final settlement and final payment un- 
der Section 4-215 [55-4-215 NMSA 1978] is addressed in 
Subsection (b) of Section 4-215 [55-4-215 NMSA 1978]. 
With respect to settlement by cashier's checks or teller's 
checks, other than in response to over-the-counter pre- 
sentment, the bank receiving settlement can keep the risk 
that the check will not be paid on the bank tendering the 


~ check in settlement by acting to initiate collection of the 


check within the midnight deadline of the bank receiving 
settlement. If the bank fails to initiate settlement be- 
fore its.midnight deadline, final settlement occurs at the 
midnight deadline, and the bank receiving settlement as- 
sumes the risk that the check will not be paid. If there is 
no agreement that permits the bank tendering settlement 
to tender a cashier's or teller's check, Subsection (b) al- 
lows the bank receiving the check to reject it, and, if it 
does, no settlement occurs. However, if the bank accepts 
the check, settlement occurs and the time of final settle- 
ment is governed by Subsection (c), 

With respect to settlement by tender of authority to 
charge the account of the bank making settlement in the 
bank receiving settlement, Subsection (d) provides that 
final settlement does not take place until the account 
charged has available funds to cover the amount of the 
item. If there is no agreement that permits the bank 
tendering settlement to tender an authority to charge 
an account as settlement, Subsection (b) allows the bank 
receiving the tender to reject it. However, if the bank ac- 
cepts the authority, settlement occurs and the time of final 
settlement is governed by subsection (d). 


ANNOTATIONS 


Recompilations. — Laws 1992, ch. 114, § 181 recom- 
piled former 55-4-213. NMSA 1978, relating to final pay- 
ment of item) by payor bank, as 55-4-215 NMSA 1978, ef- 
fective July 1, 1992. 

Effective dates. — Laws 1992, ch, 114, § 238 made the 
act effective July 1, 1992. 


55-4-214, Right of charge-back or refund; liability of collecting bank; 


return of item. 


(a) Ifa collecting bank has made provisional settlement with its customer for an item and fails 
by reason of dishonor, suspension of payments by a bank or otherwise to receive a settlement for 
the item which is or becomes final, the bank may revoke the settlement given by it, charge back 
the amount of any credit given for the item to its customer's account or obtain refund from its 
customer whether or not it is able to return the item, if by its midnight deadline or within a longer 
reasonable time after it learns the facts it returns the item or sends notification of the facts. If the 
return or notice is delayed beyond the bank's midnight deadline or a longer reasonable time after 
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it learns the facts, the bank may revoke the settlement, charge back the credit, or obtain refund 
from its customer, but it is liable for any loss resulting from the delay. These rights to revoke, 
charge back and obtain refund terminate if and when a settlement for the item received by the 
bank is or becomes final. 

(b) -A collecting bank returns an item when it is sent or delivered to the bank's customer or 
transferor or pursuant to its instructions. 

(c) A depositary bank that is also the payor may charge te the amount of an item to its 
customer's account or obtain refund in accordance with the section governing return of an item 
received by a payor bank for credit on its books (Section 55-4-301 NMSA 1978). 

(d) The right to charge back is not affected by: 

(1) previous use of a credit given for the item; or 
(2) failure by any bank to exercise ordinary care with respect to the item, but a bank so 
failing remains liable. 

(e) A failure to charge back or claim refund does not affect other rights of the bank against the 
customer or any other party. 

(f) If credit is given in dollars as the equivalent of the value of an item payable in a foreign 
money, the dollar amount of any charge-back or refund must be calculated on the basis of the 
bank-offered spot rate for the foreign money prevailing on the day when the person entitled to the 
charge-back or refund learns that it will not receive payment in ordinary course. 


History: 1953 Comp., § 50A-4-212, enacted by Laws the bank learns the facts, The right exists (if so promptly 
1961, ch. 96, § 4-212; 1978 Comp., § 55-4-212, recom- exercised) whether or not the bank is able to return the 
piled as 1978 Comp., § 55-4-214 by Laws 1992, ch. item. The second sentence of subsection (a) adopts the 
114, § 180. view of Appliance Buyers Credit Corp. v. Prospect National 

Compiler's notes. — New Mexico adopted the optional Bank, 708 F.2d 290 (7th Cir. 1983), that if the midnight 
Subsection 2 of the uniform act. deadline for returning an item or giving notice is not met, 


a collecting bank loses its rights only to the extent of dam- 


OFFICIAL COMMENTS ages for any loss resulting from the delay. 
UCC Official Comments © by ALI & the NCCUSL. Re- 4, Subsection (b) states when an item is returned by a 
produced with permission of the PEB for the UCC. All collecting bank. Regulation CC, Section 229.31 preempts 


this subsection with respect to checks by allowing direct 
return to the depositary bank. Because a returned check 
cases banks make provisional settlement for items when may follow a different path than in forward collection, 
they are first received and then await subsequent deter- settlement given for the check is final and not provisional 
mination of whether the item will be finally paid. This except as between the depositary bank and its customer. 
is the principal characteristic of what are referred to in Regulation CC. Section 229.36(d). See also Regulations 
banking parlance as "cash items." Statistically, this prac- CC Sections 229.31(c) and 229.32(b). Thus owing to,the 
tice of settling provisionally first and then awaiting final federal preemption, this subsection applies only to non- 
payment is justified because the vast majority of such check items, ; 

cash items are finally paid, with the result that in this 5. The rule of Subsection (d) relating to charge-back 
great preponderance of cases it becomes unnecessary for (as distinguished from claim for refund) applies irrespec- 
the banks making the provisional settlements to make tive of the cause of the nonpayment, and of the person 
any further entries. In due course the provisional settle- ultimately liable for nonpayment. Thus charge-back is 
ments become final simply with the lapse of time.’ How- permitted even if nonpayment results from the depositary 
ever, in those cases in which the item being collected is not bank's own negligence. Any other rule would result in liti- 
finally paid or if for various reasons the bank making the gation based upon a claim for wrongful dishonor of other 
provisional settlement does not itself receive final pay- checks of the customer, with potential damages far in ex- 
ment, provision is made in Subsection (a) for the reversal cess of the amount of the item. Any other rule would re- 
of the provisional settlements, charge-back of provisional quire a bank to determine difficult questions of fact. The 
credits and the right to obtain refund. customer's protection is found in the general obligation of 
good faith (Sections 1-203 and 4-103) [55-1-203 and 55-4- 
103 NMSA 1978, respectively]. If bad faith is established 


rights reserved. 
1, Under current bank practice, in a major portion of 


2. Various causes of a bank's not receiving final pay- 
ment, with the resulting right of charge-back or refund, 


are stated or suggested in Subsection (a). These include the customer's recovery "includes other damages, if any, 
dishonor of the original item; dishonor of a remittance in- suffered by the party as a proximate consequence” (Sec- 
strument given for it; reversal of a provisional credit for tion 4-103(e) [55-4-103 NMSA 1978]; see also Section 4- 
the item; suspension of payments by another bank. The 402) [55-4-402 NMSA 1978]. ; 

causes stated are illustrative; the right of charge-back 6. It is clear that the charge-back does not relieve the 
or refund.is stated to exist whether the failure to receive bank from any hability for failure to exercise ordinary 
final payment in ordinary course arises through one of care in handling the item. The measure of damages for 
thamlraienthbrwise." such failure is stated in Section 4-1038(e) [55-4-103 NMSA 

3. The right of charge-back or refund exists if a collect- 1978]. 


7. Subsection (f) states a rule fixing the time for deter- 


ing bank has made a provisional settlement for an item 
: 8 mining the rate of exchange if there is a charge-back or 


with its customer but terminates if and when a settlement 


received by the bank for the item is or becomes final. If refund of a credit given in dollars for an item payable in a 

the bank fails to receive such a final settlement the right . foreign currency. Compare Section 3-107 [55-3-107 NMSA 

of charge-back or refund must be exercised promptly after 1978]. Fixing such a rule is desirable to avoid disputes. If 
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in any case the parties wish to fix a different time for de- sentence, and deleted "(Subsection (3) of Section 4-211 

termining the rate of exchange, they may do so by agree- and Subsections (2) and (3) of Section 4-213)" following 

ment, "final" in the last sentence; rewrote Subsection (b); substi- 

tuted "Section 55-4-301" for "Section 4-301" in Subsection 

ANNOTATIONS (c); in Subsection (f), twice substituted "money" for "cur- 

Recompilations. — Laws 1992, ch. 114, § 182 recom- rency" and substituted "bank-offered spot rate" for "buy- 

piled 55-4-214 NMSA 1978, relating to insolvency and ing sight rate"; and made minor stylistic changes through- 
preference, as 55-4-216 NMSA 1978, effective July 1, 1992. out the section. 

The 1992 amendment, effective July 1, 1992, added Am. Jur. 2d, A.L.R. and C.J.S, references. — 10 Am. 

"liability of collecting bank; return of item" at the end of Jur, 2d Banks §§ 404, 699; 11 Am. Jur. 2d Bills and Notes 

the section catchline; revised the subsection and para- § 895. 


graph designations; in Subsection (a), added the second 9 C.J.S, Banks and Banking $§ 383 et seq., 402. 


55-4-215. Final payment of item by payor bank; when provisional debits 
and credits become final; when certain credits become 
available for withdrawal. 


(a) An item is finally paid by a payor bank when the bank has first done any of the following: 

(1) paid the item in cash; 

(2) settled for the item without having a right to revoke the settlement under statute, 
clearing-house rule or agreement; or 

(3) made a provisional settlement for the item and failed to revoke the settlement in the 
time and manner permitted by statute, clearing-house rule or agreement. 

(b) If provisional settlement for an item does not become final, the item is not finally paid. 

(c) If provisional settlement for an item between the presenting and payor banks is made 
through a clearing house or by debits or credits in'an account between them, then to the extent 
that provisional debits or credits for the item are entered in accounts between the presenting and 
payor banks or between the presenting and successive prior collecting banks seriatim, they be- 
come final upon final payment of the item by the payor bank. 

(d). If a collecting bank receives a settlement for an item which is or becomes final, the bank 
is accountable to its customer for the amount of the item and any provisional credit given for the 
item in an account with its customer becomes final. 

(e) Subject to (i) applicable law stating a time for availability of funds and (ii) any right of the 
bank to apply the credit to an obligation of the customer, credit given by a bank for an item in a 
customer's account becomes available for withdrawal as of right: 

(1) if the bank has received a provisional settlement for the item, when the settlement 
becomes final and the bank has had a reasonable time to receive return of the item and the item 
has not been received within that time; and 

(2) ifthe bank is both the depositary bank and the payor bank, and the item is finally paid, 
at the opening of the bank's second banking day following receipt of the item. 

(f) Subject to applicable law stating a time for availability of funds and any right of a bank to 
apply a deposit to an obligation of the depositor, the deposit of money becomes available for with- 
drawal as of right at the opening of the bank's next banking day after receipt of the deposit. 


History: 1953 Comp., § 50A-4-213, enacted by Laws (a) defines when settlement for an item constitutes final 
1961, ch. 96, § 4-213; 1978 Comp., § 55-4-218, recom- payment. 
piled as 1978 Comp., § 55-4-215 by Laws 1992, ch. Final payment of an item is important for a number of 
114, § 181. reasons. It is one of several factors determining the rela- 
tive priorities between items and notices, stop-payment 
OFFICIAL COMMENTS orders, legal process and setoffs (Section 4-303) [55-4-303 
NMSA 1978]. It is the "end of the line" in the collection 
UCC Official Comments © by ALI & the NCCUSL. Re- process and the "turn around" point commencing the re- 
produced with permission of the PEB for the UCC. All turn flow of proceeds. It is the point at which many pro- 
rights reserved. visional settlements become final. See Section 4-215(c) 
1. By the definition and use of the term "settle" (Sec- [55-4-215 NMSA 1978]. Final payment of an item by the 
tion 4-104(a)(11)) [55-4-104 NMSA 1978] this Article payor bank fixes preferential rights under Section 4-216. 
recognizes that various debits or credits, remittances, 2. If an item being collected moves through several 
settlements or payments given for an item may be ei- states, e.g., is deposited for collection in California, moves 
ther provisional or final, that settlements sometimes are through two or three California banks to the Federal Re- 
provisional and sometimes are final and sometimes are serve Bank of San Francisco, to the Federal Reserve Bank 
provisional for awhile but later become final. Subsection of Boston, to a payor bank in Maine, the collection process 
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involves the eastward journey of the item from California 
to Maine and the westward journey of the proceeds from 
Maine to California. Subsection (a) recognizes that final 
payment does not take place, in this hypothetical case, 
on the journey of the item eastward. It also adopts the 
view that neither does final payment occur on the journey 
westward because what in fact is journeying wesgwart 
are proceeds of the item. 

3, Traditionally and under various decisions Sajna 
in cash of an item by a payor bank has been considered 
final payment. Subsection (a)(1) recognizes and provides 
that payment of an item in cash by a payor bank is final 
payment, 

4, Section 4-104(a)(11) [55-4-104 NMSA 1978] defines 
"settle" as meaning "to pay in cash, by clearing-house set- 
tlement, in a charge or credit or by‘remittance, or other- 
wise as agreed. A settlement.may. be.either provisional or 
final." Subsection (a)(2) of Section 4-215 [55-4-215 NMSA 
1978] provides that an item is finally paid by a payor bank 
when the bank has "settled for the item without having 
a right to reyoké the settlement, under statute, clearing- 
house rule or agreement," Former Subsection (1)(b) is 
modified by Subsection (a)(2) to make clear that a payor 
bank cannot make settlement provisional by unilaterally 
reserving a right to revoke the settlement. The right must 
come from a statute (e.g., Section 4-301) [55-4-8301 NMSA 
1978], clearing-house rule or other agreement. Subsec- 
tion (a)(2) provides in effect that if the payor bank finally 
settles for an item this constitutes final payment of the 
item. The subsection operates if nothing has occurred and 
no situation exists making the settlement provisional. If 
under statute, clearing-house rule or agreement, a right of 
revocation of the settlement exists, the settlement is pro- 
visional, Conversely, if there is an absence of a right to re- 
voke under statute, clearing-house rule or agreement, the 
settlement is final and such final settlement constitutes 
final payment of the item. 

A primary example of a statutory right 0 on the part of 
the payor bank to revoke a settlement is the right to re- 
voke conferred by Section 4-301 [55-4-301 NMSA 1978]. 
The underlying theory and reason for deferred posting 
statutes (Section 4-301) [55-4-801 NMSA 1978] is to re- 
quire a settlement on the date of receipt of an item but 
to keep that settlement provisional with the right to re- 
voke prior to the midnight deadline. In any case in which 
Section 4-301 [55-4-301 NMSA 1978] is applicable, any 
settlement by the payor bank is provisional solely by vir- 
tue of the statute, Subsection (a)(2) of Section 4-215 [55- 
4-215 NMSA 1978] does not operate, and such provisional 
settlement does not constitute final payment of the item, 
With respect to checks, Regulation CC Section 229.36(d) 
provides that settlement between banks for the forward 
collection of checks-is final. The relationship of this provi- 
sion to Article 4 is discussed in the Commentary to that 
section. 

A second important example of a right to revoke a 
settlement is that arising under clearing-house rules. It 
is very common for clearing-house rules to provide that 
items exchanged and settled for in a clearing (e.g., before 
10:00. a.m, on Monday) may be returned and the settle- 
ments revoked up to but not later than 2:00 p.m. on the 
same day (Monday) or under deferred, posting at some 
hour on the next business day (eg., 2:00 p.m: Tuesday). 
Under this type of rule the Monday morning settlement 
is provisional and being provisional does not constitute a 
final payment of the item. 

An example of an agreement allowing the payor bank 
to revoke a settlement is a case in which the payor bank 
is also the depositary bank and has signed a receipt or 
duplicate deposit ticket or has made an entry in.a pass- 
book acknowledging receipt, for credit to the account of A, 
of a check drawn on it by B. If the receipt, deposit ticket, 
passbook or other agreement with A is to the effect that 
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any credit so entered is provisional and may be revoked 
pending the time required by the payor bank to process 
the item to determine if it is in good form and there are 
funds to cover it, the agreement keeps the receipt or credit 
provisional and avoids its being either final settlement or 
final payment. 

The most important application of Subsection (a)(2) 
is that in which presentment of an item has been made 
over the counter for immediate payment. In this.case 
Section 4-301(a) [55-4-801 NMSA 1978] does not apply to 
make the settlement provisional, and final payment has 
occurred unless a rule or agreement provides otherwise. 

5. Former Section 4-213(1)(c) provided that final 
payment occurred when the payor bank completed the 
"process of posting." The term. was. defined in former 
Section 4-109. In the present Article, Section 4-109 has 
been deleted and the process-of-posting test has been 
abandoned in Section 4-215(a) [55-4-215 NMSA 1978] 
Difficul- 
ties in determining when the events described in former 
Section 4-109 take place make the process-of-posting test 
unsuitable for a system of automated check collection or 
electronic presentment. 

6. The last sentence of former Section 4-213(1) [see 
now 55-4-215 NMSA 1978] is deleted as an unnecessary 
source of confusion, Initially the view that payor bank 
may be accountable for, that is, liable for the amount of, 
an item that it has already paid seems incongruous. This 
is particularly true in the light of the language formerly 
found in Section 4-302 [55-4-302 NMSA 1978] stating 
that the payor bank can defend against liability for ac- 


countability by showing that it has already settled for the 


item, But, at.least with respect to former Section 4-213(1) 
(c) [see now 55-4-215 NMSA 1978], such a provision was 
needed because under the process-of-posting test a payor 
bank may have paid an item without settling for it. Now 
that Article 4 has abandoned the process-of-posting test, 
the sentence is no longer needed. If the payor bank has 
neither paid the item nor returned it within its midnight 
deadline, the payor bank is accountable under Section 4- 
302 [55-4-302 NMSA 1978]. 

7. Subsection (a)(3) covers the situation in which the 
payor bank makes a provisional settlement for an item, 
and this settlement becomes final at ‘a later*time by rea- 
son of the failure of the payor bank to revoke it in the time 
and manner permitted by statute, clearing-house rule or 
agreement, An example of this type of situation is the 
clearing-house settlement referred to in Comment 4. In 
the illustration there given if the time limit for the return 
of items received in the Monday morning clearing is 2:00 
p.m. on Tuesday and the provisional settlement has not 
been revoked at that time in a manner permitted by the 
clearing-house rules, the provisional settlement made on 
Monday morning becomes final at 2:00 p.m. on Tuesday. 
Subsection (a)(3) provides specifically that in this situa- 
tion the item is finally paid at 2:00 p.m. Tuesday. If on the 
other hand a payor bank receives an-item in the mail on 
Monday and makes some provisional settlement for the 
item on Monday, it has until midnight on Tuesday to re- 
turn the item or give notice and revoke any settlement 
under Section 4-301 [55-4-301 NMSA 1978]. In this situ- 
ation Subsection (a)(3),of Section 4-215 [55-4-215 NMSA 
1978] provides that if the provisional settlement made 
on Monday is not revoked before midnight on Tuesday as 
permitted by Section 4-301 [55-4-801 NMSA 1978], the 
item is finally paid at midnight on Tuesday, With respect 
to checks, Regulation CC Section 229.30 (c) allows an ex- 
tension of the midnight deadline under certain circum- 
stances, If a bank does not expeditiously return a check 


- liability may accrue under Regulation CC Section 229.38. 
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For the relationship of that liability to responsibility un- 
der this Article; see Regulation CC Sections 229.30 and 
229.38.. 
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8, Subsection (b) relates final settlement to final pay- 
ment under Section 4-215 [55-4-215 NMSA 1978]. For ex- 
ample, if a payor bank makes provisional settlement for 
an item by sending a cashier's or teller's check and that 
settlement fails to become final under Section 4-213(c) 
[55-4-213 NMSA 1978], Subsection (b) provides: that fi- 
nal payment has not occurred. If the item is not paid, the 
drawer remains liable, and under Section 4-302(a) [55-4- 
302 NMSA 1978] the payor bank is accountable unless it 
has returned the item before its midnight deadline. In 
this regard, Subsection (b) is an exception to Subsection 
(a)(3). Even if the payor bank has not returned an item 
by its midnight deadline there is still no final payment 
if provisional settlement had been made and settlement 
failed to become final. However, if presentment of the item 
was over the counter for immediate payment, final pay- 
ment has occurred under Section 4-215(a)(2) [55-4-215 
NMSA 1978]. Subsection (b) does not apply because the 
settlement was not provisional. Section 4-301(a) [55-4- 
301 NMSA 1978]. In this case the presenting person, often 
the payee of the item, has the right to demand cash or the 
cash equivalent of federal reserve credit. If the presenting 
person accepts another medium of settlement such as a 
cashier's or teller's check, the presenting person takes the 
risk that the payor bank may fail to pay a cashier's check 
because of insolvency or that the drawee of a teller's check 
may dishonor it. 

9. Subsection (c) states the country-wide usage that 
when the item is finally paid by the payor bank under 
Subsection (a) this final payment automatically without 
further action "firms up" other provisional settlements 
made for it. However, the subsection makes clear that 
this "firming up" occurs only if the settlement between 
the presenting and payor banks was made either through 
a clearing house or by debits and credits in accounts 
between them. It does not take place if the payor bank 


remits for the item by sending some form of remittance 


instrument. Further, the "firming up" continues only to 
the extent that provisional debits and credits are entered 
seriatim in accounts between banks which are successive 
to the presenting bank. The automatic "firming up" is bro- 
ken at any time that any collecting bank remits for the 
item by sending a remittance draft, because final payment 
to the remittee then usually depends upon final payment 
of the remittance draft. 

10. Subsection (d) states the general rule that if a col- 
lecting bank receives settlement for an item which is or 
becomes final, the bank is accountable to its customer for 
the amount of the item. One means of accounting is to 
remit to its customer the amount it has received on the 
item. If previously it gave to its customer a provisional 
credit for the item in an account its receipt of final settle- 
ment for the item "firms up" this provisional credit and 
makes it final. When this credit given by it so becomes 
final, in the usual case its agency status terminates and 
it becomes a debtor to its customer for the amount of the 
item. See Section 4-201(a) [55-4-201 NMSA 1978]. If the 
accounting is by a remittance instrument or authorization 
to charge further time will usually be required to complete 
its accounting (Section 4-218) [55-4-213 NMSA 1978]. 

11, Subsection (e) states when certain credits given by 
a bank to its customer become available for withdrawal 
as of right. Subsection (e)(1) deals with the situation in 
which a bank has given a credit (usually provisional) for 
an item to its customer and in turn has received a pro- 
visional settlement for the item from an intermediary or 
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payor bank to which it has forwarded the item. In this sit- 
uation before the provisional credit entered by the collect- 
ing bank in the account of its customer becomes available 
for withdrawal as of right, it is not only necessary that 
the provisional settlement received by the bank for the 
item becomes final but also that the collecting bank has a 
reasonable time to receive return of the item and the item 
has not been received within that time. How much time 
is "reasonable" for these purposes will of course depend 
on the distance the item has to travel and the number of 
banks through which it must pass (having in mind not 
only travel time by regular lines of transmission but also 
the successive midnight deadlines of the several banks) 
and other pertinent facts. Also, if the provisional settle- 
ment received is some form of a remittance instrument 
or authorization to charge, the "reasonable" time depends 
on the identity and location of the payor of the remittance 
instrument, the means for clearing such instrument, and 
other pertinent facts. With respect. to checks Regulation 
CC Sections 229.10-229.13 or similar applicable state law 
(Section 229,20) control. This is also time for the situation 
described in Comment 12. 

12. Subsection (e)(2) deals with the situation of a bank 
that is both a depositary bank and a payor bank, The 
subsection recognizes that if A and B are both customers 
of a depositary-payor bank and A deposits B's check on 
the depositary-payor in A's account on Monday, time must 
be allowed to permit the check under the deferred post- 
ing rules of Section 4-301 [55-4-301 NMSA 1978] to reach 
the bookkeeper for B's account at some time on Tuesday, 
and, if there are insufficient funds in B's account, to re- 
verse or charge back the provisional credit in A's account. 
Consequently this provisional credit in A's account does 
not become available for withdrawal as of right until the 
opening of business on Wednesday. If it is determined on 
Tuesday that there are insufficient funds in B's account to 
pay the check, the credit to A's account can be reversed on 
Tuesday. On the other hand if the item is in fact paid on 
Tuesday, the rule of subsection (e)(2) is desirable to avoid 
uncertainty and possible disputes between the bank and 
its customer as to exactly what hour within the day the 
credit is available. 


' ANNOTATIONS 


The 1992 amendment, effective July 1, 1992, rewrote 
this section to the extent that a detailed comparison 
would be impracticable. 

Bank not liable for refusing withdrawals against 
drafts before settlement. — Defendant was not entitled 
as a matter of right to make withdrawals as against the 
uncollected drafts before settlement became final, and in 
view of the condition of the account with respect to unpaid 
credits at the time of the presentation of the draft, the 
bank incurred no liability in declining payment. Merchant 
v. Worley, 1969-NMCA-001, 79 N.M. 771, 449 P.2d 787, 

Law reviews. For article, "New Mexico's Uniform 
Commercial Code: Who Is the Beneficiary of Stop Pay- 
ment Provisions of Article 4?" see 4 Nat. Resources J, 69 
(1964). 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. 
Jur. 2d Banks §§ 494, 699, 838, 841. 

Crediting proceeds of negotiable paper to depositor's 
account, as constituting bank a holder in due course, 59 
A.L.R.2d 1173. 

What constitutes final payment under UCC 8 4-213, 23 
A.L.R.4th 203. 
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(a) Ifan item is in or comes into the possession of a payor or collecting bank that suspends pay- 
ment and the item has not been finally paid, the item must.be returned by the receiver, trustee or 
agent in charge of the closed bank to the presenting bank or the closed bank's customer. 

(b) Ifa payor bank finally pays an item and suspends payments without making a settlement 
for the item with its customer or the presenting bank which settlement is or becomes final, the 
owner of the item has a preferred claim against the payor bank. 

(c) Ifa payor bank gives or a collecting bank gives or receives a provisional settlement for an 
item and thereafter suspends payments, the suspension does not prevent or interfere with the 
settlement's becoming final if the finality occurs Merde upon the lapse of certain time or 


the happening of certain events. 


(d) Ifacollecting bank receives from subsequent parties settlement for an item, which settle- 
ment is or becomes final and the bank suspends payments without making a settlement for the 
item with its customer which settlement is or becomes final, the owner of the item has a preferred 


claim against the collecting bank 


History: 1953 Comp., § 50A-4-214, enudaven by Laws 
1961, ch. 96, § 4-214; 1978 Comp., § 55-4-214, recom- 
piled as 1978 Comp., § 55-4-216 by Laws 1992, ch. 
114, § 182. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved, 

1. The underlying purpose of the provisions of this 
section is not to confer upon banks, holders of items or 
anyone else preferential positions in the event of bank 
failures over general depositors or any other creditors of 
the failed banks. The purpose is to fix as definitely as pos- 
sible the cut-off point of time for the completion or ces- 
sation of the collection process in the case of items that 
happen to be in the process at the time a particular bank 
suspends payments. It must be remembered that in bank 
collections as a whole and in the handling of items by an 
individual bank, items go through a whole series of pro- 
cesses. It must also be remembered that at any particular 
point of time a particular bank (at least one of any size) 
is functioning as a depositary bank for some items, as an 
intermediary bank for others, as a presenting bank for 
still others and as a payor bank for'still others, and that 
when it suspends payments it will have close to its nor- 
mal load of items working through its various processes. 
For the convenience of receivers, owners of items, banks, 
and in fact substantially everyone concerned, it is recog- 
nized that at the particular moment of time that a bank 
suspends payment, a certain portion of the items being 
handled by it have progressed far enough in the bank col- 
lection process that it is preferable to permit them to con- 
tinue the remaining distance, rather than to send them 
back and reverse the many entries that have been made 
or the steps that have been taken with respect to them. 


Therefore, having this background and these purposes 
in mind, the section states what items must be turned 
backward at the moment suspension intervenes and what 
items have progressed far enough that the collection pro- 
cess with respect to them continues, with the resulting 
necessary statement of rights of various parties flowing 
from this prescription of the cut-off time. 

2. The rules stated are similar to those stated in the 
American Bankers Association Bank Collection Code, but 
with the abandonment of any theory of trust. On the other 
hand, some law previous to this Act may be relevant. See 
Note, Uniform Commercial Code: Stopping Payment of 
an Item Deposited with an Insolvent Depositary Bank, 40 
Okla. L. Rev, 689 (1987). Although for practical purposes 
Federal Deposit Insurance affects materially the result of 
bank failures on holders of items and banks, no attempt 
is made to vary the rules of the section by reason of such 
insurance. 

3. It is recognized that { in view of Jennings v. United 
States Fidelity & Guaranty Co,, 294 U.S. 216, 55 S. Ct. 394, 
79 L. Ed. 869, 99 A-L.R. 1248 (1935), amendment of the 
National Bank Act would be necessary to have this sec- 
tion apply to national banks. But there is no reason why 
it should not apply to others. See Section 1-108 [55-1-108 
NMSA 1978]. 


ANNOTATIONS 


The 1992 amendment, effective July 1, 1992, substi- 
tuted letters for numbers in the subsection designations; 
deleted "(Subsection (8) of Section 4-211, Subsections (1) 
(d) and (2) and (8) of Section 4-213)" at the end of Subsec- 
tion (c); and made minor stylistic changes throughout the 
section. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. 
Jur, 2d Banks §§ 704, 748, 756, 


9CJ.S. Banks and Banking §§ 174, 405 et seq. 


PART 3 
COLLECTION OF ITEMS - PAYOR BANKS 


55-4-301. Deferred posting; recovery of payment by return of items; 
time of dishonor; return of items by payor bank. 


(a) Ifa payor bank settles for a demand item other than a documentary draft presented other- 
wise than for immediate payment over the counter before midnight of the banking day of receipt, 
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the payor bank may revoke the settlement and recover the settlement if, before it has made final 
payment and before its midnight deadline, it: 

(1) returns the item; 

(2) returns an image of the item, if the party to which the return is made has entered into 
an agreement to accept an image asa return of the item and the image is returned in accordance 
with that agreement; or : 

(3). sends a record providing notice of dishonor or nonpayment if the item is unavailable 
for return. 

(b) Ifa demand item is received by a payor bank for credit on its books, it may return the item 
or send notice of dishonor and may revoke any credit given or recover the amount thereof with- 
drawn by its customer if it acts within the time limit and in the manner specified in Subsection (a) 
of this section. 

(c) Unless previous notice of dishonor has been sent, an item is dishonored at the time when; 
for purposes of dishonor, it is returned or notice is sent in accordance with this section. | 

(d) An item is returned: | 

(1) as to an item presented through a clearing house, when it is delivered to the presenting 
or last collecting bank or to the clearing house or is sent or delivered in accordance with clearing- 
house rules; or 

(2). in all other cases, when it is sent or delivered to the bank's customer or transferor or 
pursuant to the customer's instructions: 


History: 1953 Comp., § 50A-4-801, enacted by Laws under statute, clearing-house rule or agreement. In any case 


1961, ch. 96, § 4-301; 1992, ch. 114, § 183; 2009, ch. 234, in which Section 4-301(a) is applicable, the payor bank has 
§ 15. ; a right to revoke the settlement by statute; therefore, Sec- 
5 ? tion 4-215(a)(2) is inoperable, and the settlement is provi- 

OFFICIAL COMMENTS sional. Hence, if the settlement is not over the counter and 

UCC Official’ Comments © by ALI & the NCCUSL. Re- the payor bank settles in a manner that does not constitute 
produced with permission of the PEB for the UCC. All final payment, the payor bank can revoke the settlement by 
rights reserved, returning the item before its midnight deadline, 

1.. The term "deferred posting" appears in the caption 3. The relationship of Section 4-301(a) '[55-4-301 
of Section 4-301 [55-4-801 NMSA 1978]. This'refers to the NMSA 1978] to final settlement and final payment under 
practice permitted by statute in most of the states before Section 4-215 [55-4-215 NMSA 1978] is illustrated by the 
the UCC under which a payor bank receives items on one following case. Depositary Bank sends by mail an item 
day but does not post the items to the customer's account to Payor Bank with instructions to settle by remitting a 
until the next day. Items dishonored were then rettrned teller's check drawn on a bank in the city where Deposi- 
after the posting on the day after receipt. Under Sec- tary Bank is located. Payor Bank sends the teller's check 
in 490118 4-801 NMSA 978 the ney of tered ven of ee 
posting" merely allows a payor bank that has settled for ; , > 
an item on the day of receipt to return a dishonored item tion 4-301(a) [55-4-301 NMSA 1978], Payor Bank may 
on thé next day before its’ midnight deadline, without revoke that settlement by returning the item before its 
regard to when the item was actually posted. With re- midnight deadline. If it fails to return the item before its 
spect to Chadles Regulation CC Section 229.30(c) extends midnight deadline, it has finally paid the item if the bank 
the midnight deadline under the UCC under certain cir- on which the teller's check was drawn honors the check. 
cumstances. See the Commentary to Regulation CC Sec- But if the teller's check is dishonored there has been no 
tion 229.38(d) on the relationship between the UCC. and final settlement under Section 4-2 13(¢) [55-4-213 NMSA 
Regulation CC on settlement. 1978] and no final payment under Section 4-215(b) [55-4- 

2. The function of this section is to Be teetcireuna 215 NMSA 1978]. Since the Payor Bank has neither paid 
stances under which. a payor bank that has made timely the item nor made timely return, it is accountable for the 
settlement for an item may return the item and revoke the item under Section 4-302(a) [55-4-302 NMSA 1978]. 
settlement so that it may recover any settlement made. 4. The time limits for action imposed by subsection (a) 
These circumstances are: (1) the item must be a demand are adopted by subsection (b) for cases in which the payor 
item other than a documentary draft; (2) the item must. be bank is also the depositary bank, but in this case the re- 
presented otherwise than for Paimedtata payment over the quirement of a settlement on the day of receipt is omitted. 
counter: and (3) the payor bank must return the item (or 5. Subsection (c) fixes a base point from which to mea- 
give notice if the item is unavailable for return) before its sure the time within which notice of dishonor must be 
midnight deadline and before it has paid the item. With given. See Section 3-503 [55-3-503 NMSA 1978]. 
respect to checks, see Regulation CC Section 229.31(f). on 6. Subsection (d) leaves banks free to agree upon the 


manner of returning items but establishes a precise time 
when»an item is "returned." For definition of "sent" as 
used in paragraphs (1) and (2) see Section 1-201(38) [55-1- 


notice in lieu of return an Regulation CC Section 229.33 as 
to the different requirement of notice of nonpayment. An 
pirivee enti by ae aa nowy BiiRAiAn "ee 201 NMSA 1978]. Obviously the subsection assumes that 
which presentment is made by a presentment notice and the the item has not been finally paid" under Section 4-2 15(a) 
item is retained by the collecting bank, Subsection 4-215(a) [55-4-215 NMSA 1978]. If it has been, this provision has 
(2) provides that final payment occurs if the payor bank has no operation. 


t, t 7. The fact that an item has been paid under proposed 
settled for an item without a right to revoke the settlemen Section 4-215 [85-4-215 NMSA 1978] does not. preclude 
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the payor bank from asserting rights of restitution or re- deadline to a collecting bank that had agreed to accept 
vocation under Section 3-418 [55-3-218 NMSA 1978]. Na- such notices. 
tional Savings and Trust Co. v. Park Corp,, 722 F.2d 1303 Nothing in paragraph (a)(2) authorizes the payor bank 


(6th Cir. 1983), cert. denied, 466 U.S. 939 (1984), is the to destroy the check. 
correct interpretation of the present law on this issue. 


8, Paragraph (a)(2) is designed to facilitate electronic ANNOTATIONS 
check-processing by authorizing the payor bank to return The 2009 amendment, effective January 1, 2010, 
an image of the item instead of the actual item. It applies added Paragraph (2) of Subsection (a) and in Paragraph 
only when the payor bank and the party to which the (3) of Subsection (a), after "sends", deleted "written" and 
return has been made have agreed that the payor bank added "a record providing". 
can make such a return and when the return complies The 1992 amendment, effective July 1, 1992, added 
with the agreement. The purpose of the paragraph is to "return of items by payor bank" at the end of the section 
prevent third parties (such as the depositor of the check) catchline; revised the subsection and paragraph designa- 
from contending that the payor bank missed its midnight tions; rewrote the introductory paragraph of Subsection 
deadline because it failed to return the actual item in a (a); deleted "held for protest or is otherwise" following "is" 
timely manner. If the payor bank missed its midnight in Subsection (a)(2); substituted "presented" for "received" 
deadline, payment would have become final under Sec- and "clearing-house rules" for "its rules" in Subsection (d) 
tion 4-215 [55-4-215 NMSA 1978] and the depositary bank (1); and made minor stylistic changes throughout the sec- 
would have lost its right of chargeback under Section 4- ‘okt 
214 [55-4-214 NMSA 1978]. Of course, the depositary bank Law reviews. — For article, "Essential Attributes of 
might enter into an agreement with its depositor to resolve Commercial Paper - Part I," see 1 N.M. L. Rev. 479 (1971). 
that problem, but it is not clear that agreements by banks Am, Jur.2d-A.L.R: arid C.dSrrbferenceso=i10iAir 
with their customers can resolve all such issues. In any Taree Banks 88 699. 888. 841: 11 Am. Jur 2d Bills and 
event, paragraph (a)(2) should eliminate the need for such Notes § 893. poeta 4 
agreements. The provision rests on the premise that it is Construction and effect of UCC 8§ 4-301 and 4-302 mak- 
inappropriate to penalize a payor bank simply because it ing payor bank accountable for failure to act promptly on 
returns the actual item a few business days after the mid- item presented for payment, 22 A.L.R.4th 10. 


night deadline of the payor bank sent notice before that 9 C.J.8, Banks and Banking § 397 et seq. 


55-4-302. Payor bank's responsibility for late return of item. 


(a) If.an item is presented to and received by a payor bank, the bank is accountable for the 
amount of: 

(1). a demand item, other than a documentary draft, whether properly payable or not, if 
the bank, in any case in which it is not also the depositary bank, retains the item beyond midnight 
of the banking day of receipt without settling for it or, whether or not itis also the depositary bank, 
does not pay or return the item or send notice of dishonor until after its midnight deadline; or 

(2) any other properly payable item unless within the time allowed for acceptance or pay- 
ment of that item the bank either accepts or pays the item or returns it and accompanying docu- 
ments, 7 

(b) The liability of a payor bank to pay an item pursuant to Subsection (a) is subject to de- 
fenses based on breach of a presentment warranty (Section 55-4-208 NMSA 1978) or proof that 
the person seeking enforcement of the liability presented or transferred the item for the purpose 
of defrauding the payor bank. f 


History: 1953 Comp., § 50A-4-302, enacted by Laws [55-4-301 NMSA 1978] which allows the payor bank to 


1961, ch, 96, § 4-302; 1992, ch. 114, § 184. make provisional settlement for an item on the day of re- 

ceipt and to revoke that settlement by returning the item 

OFFICIAL COMMENTS on the next day. With respect to checks, Regulation CC Sec- 

UCC Official Comments © by ALI & the NCCUSL. Re- tion 229.36(d) provides that settlements between banks for 

produced with permission of. the PEB for the UCC. All forward collection of checks are final when made. See the 
rights reserved. Commentary on that provision for its effect on the UCC. 


1, Subsection (a)(1) continues the former law distin- 2, If the settlement given by the payor bank does 
guishing between cases in which the payor bank is not not become final, there has been no payment under Sec- 
also the depositary bank and those in which the payor tion 4-215(b) [55-4-215 NMSA 1978], and the payor bank 
bank is also the depositary bank (“on us" items), For "on giving the failed settlement 1s accountable under subsec- 
us" items the payor bank is accountable if it retains the tion (a)(1) of Section 4-302 [55-4-302 NMSA 1978], For 
item beyond its midnight deadline without settling for it. instance, the payor bank makes provisional settlement 
If the payor bank is not the depositary bank it is account- by sending a teller's check that is dishonored. In such a 


able if it retains the item beyond midnight of the banking case settlement is not final under Section 4-213(c) [55- 
day of receipt without settling for it. It may avoid account- 4-213 NMSA 1978] and no payment occurs under Sec- 


ability either by settling for the item on the day of receipt tion 4-215(b). Payor bank is accountable on the item. 

and returning the item before its midnight deadline under The general principle is that unless settlement provides 

Section 4-301 [55-4-301 NMSA 1978] or by returning the the presenting bank with usable funds, settlement has 

item on the day of receipt. This rule is consistent with failed and the payor bank is accountable for the amount 

the deferred posting practice authorized by Section 4-301 of the item. On the other hand, if the payor bank makes 
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a settlement for the item that becomes final under Sec- Liability created by this section is independent 
tion 4-215, the item has been paid and thus the payor of negligence and is absolute or strict liability for 
bank is not accountable for the item under this Section. the full amount of the items which a payor bank fails to 
3. Subsection (b) is an elaboration of the deleted intro- return. Even where a draft is arguably ambiguous as to 
ductory language of former Section 4-302 [55-4-302 NMSA whether the bank isthe drawee or someone else is, where 
1978]: "In the absence of a valid defense such as breach of it handles the item which it in fact is obligated to pay, it 
a presentment warranty (subsection (1) of Section 4-207) takes the risk of loss if it fails to comply with this section. 
[55-4-207 NMSA 1978], settlement effected or the like...." Engine Parts, Inc. v, Citizens Bank, 1978-NMSC-040, 92 
A payor bank can defend an action against it based on N.M..87, 582 P.2d 809, 
accountability by showing that the item contained a Midnight deadline not applicable for documen- 
forged indorsement or a fraudulent alteration. Subsection tary drafts. — If instruments are documentary drafts, 
(b) drops the ambiguous "or the like" language and pro- banks are not bound by a midnight deadline. Shannon v. 
vides that the payor bank may also raise the defense of Sunwest Bank, 1994-NMSC-124, 118 N.M. 749, 887 P.2d 
fraud. Decisions that hold an accountable bank's liability 285. 
to be "absolute" are rejected. A payor bank that makes a Award of interest justified. — Where a bank held 
late return of an item should not be liable to a defrauder drafts for an unreasonable period a petitioner is entitled 
operating a checkkiting scheme. In Bank of Leumi Trust to interest on its claim at the legal rate. Not to award in- 
Co. v. Bally's Park Place Inc., 528 F. Supp. 349 (S.D.N.Y. terest where there has been an unreasonable and unjusti- 
1981), and American National Bank v. Foodbasket, 497 fied delay would be an abuse of discretion. Engine Parts, 


P.2d 546 (Wyo. 1972), banks that were accountable under Inc. v. Citizens Bank, 1978-NMSC-040, 92 N.M. 37, 582 
Section 4-302 [55-4-802 NMSA 1978] for missing their P.2d 809. 


midnight deadline were successful in defending against Law reviews. — For article, "New Mexico's Uniform 
parties who initiated collection knowing that the check Commercial Code: Who Is the Beneficiary of Stop Pay- 
would not be paid: The "settlement effected" language is ment Provisions of Article 4?" see 4 Nat. Resources J. 69 
deleted as unnecessary. If a payor bank is accountable for (1964). 

an item it is liable to pay it. If it has made final payment Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. 


for-an item, it is no longer accountable for the item. Jur. 2d Banks §§ 494, 568, 704. 
. beret) Construction and effect of UCC §§ 4-301 and 4-302 mak- 
ANNOTATIONS ing payor bank accountable for failure to act promptly on 


‘The 1992 amendment, effective July 1, 1992, revised item presented for payment, 22 A.L.R.4th 10, 
the subsection and paragraph designations; rewrote the 9 C.J.S. Banks and Banking §§ 328, 329, 337, 341, 397, 
introductory paragraph of Subsection (a); made stylistic 398, 405. 
changes in Subsection (a)(1); and added Subsection (b). 


55-4-303. When items subject to notice, stop-payment order, legal 
process or setoff; order in which items may be charged or 
certified. 


(a) Any knowledge, notice or stop-payment order received by, legal process served upon, or 
setoff exercised by a payor bank comes too late to terminate, suspend or modify the bank's right 
or duty to pay an item or to charge its customer's account for the item if the knowledge, notice, 
stop-payment order or legal process is received or served and a reasonable time for the bank to act 
thereon expires or the setoff is exercised after the earliest of the following: 

(1) the bank accepts or certifies the item; 

(2) the bank pays the item in cash; 

(8) the bank settles for the item without having a right to revoke the settlement under 
statute, clearing-house rule or agreement; 

(4) the bank becomes accountable for the amount of the item under Section 55-4-302 
NMSA 1978 dealing with the payor bank's responsibility for late return of items; or 

(5) with respect to checks, a cutoff hour no earlier than one hour after the opening of the 
next banking day after the banking day on which the bank received the check and no later than 
the close of that next banking day or, if no cutoff hour is fixed, the close of the next banking day 
after the banking day on which the bank received the check. 

(b) Subject to Subsection (a), items may be accepted, paid, certified or charged to the indicated 
account of its customer in any order. 


History: 1953 Comp., § 50A-4-303, enacted by Laws 1. While a payor bank is processing an item pre- 
1961, ch. 96, § 4-308; 1992, ch. 114, § 185. sented for payment, it may receive knowledge or a legal 
notice affecting the item, such as knowledge or a notice 

OFFICIAL COMMENTS that the drawer has filed a petition in bankruptcy or 

UCC Official Comments © by ALI & the NCCUSL. Re- made an assignment for the benefit of creditors; may re- 
produced with permission of the PEB for the UCC. All _ ceive an order of the drawer stopping payment on the 


rights reserved. item; may have served on it an attachment of the account 
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of the drawer; or the bank itself may exercise a right of 
setoff against the drawer's account. Hach of these events 
affects the account of the drawer and may eliminate or 
freeze all or part of whatever balance is available to pay 
the item. Subsection (a) states the rule for determining 
the relative priorities between these various legal events 
and the item. 

2. The rule is that if any one of several things has 
been done to the item or if it has reached any one of 
several stages in its processing at the time the knowl- 
edge, notice, stop-payment order or legal process is:re- 
ceived or served and a reasonable time for the bank to 
act thereon expires or the setoff is exercised; the knowl- 
edge, notice, stop-payment order, legal process or setoff 
comes too late, the item has priority and a charge to the 
customer's account may be made and is effective. With 
respect to the effect. of the customer's bankruptcy, the 
bank's rights are governed by Bankruptcy Code Sec- 
tion 542(c) which codifies the result of Bank of Marin 
v. England, 385 U.S. 99 (1966). Section 4-405 [55-4-405 
NMSA 1978] applies to the death or incompetence of 
the customer. 

3. .Once a payor bank has accepted or certified an 
item or has paid the item in cash, the event has oc- 
curred that determines priorities between the item and 
the various legal events usually described as the "four 
legals." Paragraphs (1) and (2) of Subsection (a) so pro- 
vide. If a payor bank settles for an item presented over 
the counter for immediate payment by a cashier's check 
or teller's check which the presenting person agrees to 
accept, paragraph (3) of Subsection (a) would control and 
the event determining priority has occurred. Because 
presentment was over the counter, Section 4-301(a) [55- 
4-301 NMSA 1978] does not apply to give the payor bank 
the statutory right to revoke the settlement. Thus the 
requirements of paragraph (3) have been met unless a 
clearing-house rule or agreement of the parties provides 
ones 


in bank accounts. Since the process-of-posting test has 
been abandoned as inappropriate for automated check 
collection, the determining event for priorities is a given 
hour on the day after the item is received. (Paragraph (5) 
of Subsection (a).) The hour may be fixed by the bank no 
earlier than one hour after the opening on the next bank- 
ing day after the bank received the check and no later than 
the close of that banking day. If an item is received after 
the payor bank's regular Section 4-108 [55-4-108 NMSA 
1978] cutoff hour, it is treated as received the next bank- 
ing day. If a bank receives an item after its regular cutoff 
hour on Monday. and an attachment is levied at noon on 
Tuesday, the attachment is prior to the item if the bank 
had not before that hour taken the action described in 
paragraphs (1), (2), and (3) of Subsection (a). The Commen- 
tary to Regulation CC Section 229.36(d) explains that even 
though settlement by a paying bank for a check is final for 
Regulation CC purposes, the paying bank's right to return 
the check before its midnight deadline under the UCC is 
not affected. 

5. Another event conferring priority for an item and 
a charge to the customer's account based upon the item 
is stated by the language "become accountable for the 
amount of the item under Section 4-302 [55-4-302 NMSA 
1978] dealing with the payor bank's responsibility for 
late return of items." Expiration of the deadline under 


UNIFORM COMMERCIAL CODE 


the usual case settlement for checks is by entries ot 
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Section 4-302 [55-4-302 NMSA 1978] with resulting ac- 
countability by the payor bank for the amount of the item, 
establishes priority of the item over notices, stop-payment 
orders, legal process or setoff. 

6. In the case of knowledge, notice, stop-payment or- 
ders and legal process the effective time for determining 
whether they were received too late to affect the payment 
of an item and a charge to the customer's account by rea- 
son of such payment, is receipt plus a reasonable time for 
the bank to act on any of these communications. Usually 
a relatively short time is required to communicate to the 
accounting department advice of one of these events but 
certainly some time is necessary. Compare Sections 1- 
201(27) and 4-403 [55-1-201 and 55-4-403 NMSA 1978, re- 
spectively]. In the case of setoff the effective time is when 
the setoff is actually made. 

7. As between one item and eaten no Reena rule is 
stated. This is justified because of the impossibility of stat- 
ing a rule that would be fair in all cases, having in mind 
the almost infinite number of combinations of large and 
small checks in relation to the available balance on hand 
in the drawer's account; the possible methods of receipt; 
and other variables. Further, the drawer has drawn all the 
checks, the drawer should have funds available to meet all 
of them and has no basis for urging one should be paid be- 
fore another; and the holders have no direct right against 
the payor or bank in any event, unless of course, the bank 
has accepted, certified or finally paid a particular item, 
or has become liable for it under Section 4-302 [55-4-302 
NMSA 1978]. Under Subsection (b) the bank has the right 
to pay items for which it is itself liable ahead of those for 
which it is not. 


ANNOTATIONS 


The 1992 amendment, effective July 1, 1992, rewrote 
this section to the extent that a detailed comparison 
would be impracticable. 

Where bank controls order of payment of items. 
— Where a draft and two checks issued to a bank were 
presented against defendant's account, and the account 
contained insufficient funds to cover the three items, 
the bank, in good faith, can charge items against the ac- 
count in any order convenient to it. Merchant v. Worley, 
1969-NMCA-001, 79 N.M..771, 449 P.2d 787. 

Law reviews. — For article, "Attachment in New Mex- 
ico - Part II," see 2 Nat. Resources J. 75 (1962). 

For article, "New Mexico's Uniform-Commercial Code: 
Who Is the Beneficiary of the Stop Payment Provisions of 
Article 4?" see 4 Nat. Resources J. 69 (1964). 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 10 Am. 
Jur. 2d Banks §§ 494, 542, 641. 

Stipulation relieving bank from, or limiting its liability 
for disregard of, stop payment order, 1 A.L.R.2d 1155. 

What conduct of drawee of check, before receipt of stop 
payment order, renders order ineffectual, 10 A.L.R.2d 428. 

Bank's liability for payment of check drawn by one 
depositor after stop payment order by joint depositor, 55 
A.L.R.2d 975. 

Uniform Commercial Code: bank's right to stop pay- 
ment on its own uncertified check or money order, 97 
A.L.R.3d 714. 

' Special bank deposits as subject of attachment or gar- 
nishment to satisfy depositor's general obligations, 8 
A.L.R.4th 998. 

9 C.J.S. Banks and Banking §§ 326, 352 et seq. 
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PART 4 
RELATIONSHIP BETWEEN PAYOR BANK AND ITS CUSTOMER 


55-4-401. When bank may charge customer's account. 


(a) A bank may charge against the account of a customer an item that is properly payable from 
that account even though the charge creates an overdraft. An item is properly payable if it is au- 
thorized by the customer and is in accordance with any agreement between the customer and bank. 

(b) A customer is not liable for the amount of an overdraft if the customer neither signed the 
item nor benefited from the proceeds of the item. 

(c) A bank may charge against the account of a customer a check that is otherwise properly 
payable from the account, even though payment was made before the date of the check, unless 
the customer has given notice to the bank of the postdating describing the check with reasonable 
certainty. The notice is effective for the period stated in Subsection (b) of Section 55-4-403 NMSA 
1978 for stop-payment orders, and must be received at such time and in such manner as to afford 
the bank a reasonable opportunity to act on it before the bank takes any action with respect to 
the check described in Section 55-4-303 NMSA 1978. If a bank charges against the account of a 
customer a check before the date stated in the notice of postdating, the bank is liable for damages 
for the loss resulting from its act. The loss may include damages for dishonor of subsequent items 
under Section 55-4-402 NMSA 1978. ) 

(d) A bank that in good faith makes payment to a holder may charge the indicated account of 
its customer according to: 

(1) the original terms of the altered item; or 
(2) the terms of the completed item, even though the bank knows the item has been com- 
pleted unless the bank has notice that the completion was improper. — 


History: 1953 Comp., § 50A-4-401, enacted by Laws bank paid a postdated check before its stated date, it could 
1961, ch. 96, § 4-401; 1992, ch. 114, § 186. not charge the customer's account because the check was 
not "properly payable." Hence, the bank might have been 


OFFICIAL COMMENTS liable for wrongfully dishonoring subsequent checks of 
UCC Official Comments © by ALI & the NCCUSL. Re- the drawer that would have been paid had the postdated 
produced with permission of the PEB for the UCC. All check not been prematurely paid. Under subsection (c) a 


customer wishing to postdate a check must notify the payor 
bank of its postdating in time to allow the bank to act on 
the customer's notice before the bank has to commit itself 
to pay the check. If the bank fails to act on the customer's 
timely notice, it may be liable for damages for the resulting 


rights reserved, 

1. An item is properly payable from.a customer's ac- 
count if the customer has authorized the payment and the 
payment does not violate any agreement that may exist 
between the bank and its customer, For an example of a : : : 
payment held to violate an agreement with a customer, see loss which may include damages for dishonor of subsequent 
Torrance National Bank v. Enesco Federal Credit Union, items. This Act does not regulate fees that banks charge 
285 P.2d 737 (Cal.App. 1955), An item drawn for more their customers for a notice of postdating or other services 
than the amount of a customer's account may be properly covered by the Act, but under principles of law such as un- 


payable. Thus under subsection (a) a bank may charge the conscionability or good faith and fair dealing, courts have 
Steeiiaaney Shieerneinnty ayo amen age though payment re- reviewed fees and the bank's exercise of a discretion to set 


sults in an overdraft. An item containing a forged drawer's fees. Perdue v. Crocker National Bank, 38 Cal.3d 913 (1985) 
signature or forged indorsement is not properly payable. (unconscionability); Best v. United Bank of Oregon, 739 P.2d 
Concern has arisen whether a. bank may require a cus- 554, 562-566 (1987) (good faith and fair dealing), In addi- 
tomer to execute a stop-payment order when the customer tion, Section 1-203 [55-1-203 NMSA 1978] provides that ev- 
notifies the bank of the loss of an unindorsed or specially ery contract or duty within this Act imposes an obligation 


indorsed check. Since such a check cannot be properly of good faith in its performance or enforcement. 
payable from the customer's account, it is inappropriate 4, Section 3-407(c) [55-3-407 NMSA 1978] states that 


Pym Wealitn reneirn clon aviont niderin cuchsacoce: a payor bank or drawee which pays a fraudulently altered 

2. epee tian (b) ae rae view of case authority instrument in good faith and without notice of the altera- 
holding that if there is more than one customer who can tion may enforce rights with respect to the instrument ac- 
draw on an account, the nonsigning customer is not liable cording to its original terms or, in the case of an incomplete 


Gaanl i nenenie t th % instrument altered by unauthorized completion, accord- 
fin 98 evens eh P28, PAL DeTPOR PRR EHS MPL ABE pee ing to its terms as completed. Section 4-401(d) [55-4-401 


3.. Subsection (c) is added because the automated ere NMSA 1978] follows the rule stated in Section 3-407(c) 
collection system cannot accommodate postdated checks, [55-3-407 NMSA 1978] by apply tna ete im altered item 
A check is usually paid upon presentment without respect and allows the bank to enforce rights with respect to the 
to the date of the check. Under the former law, if a payor altered pe: by charging the customer's account. 
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55-4-402 UNIFORM COMMERCIAL CODE 55-4-402 


ANNOTATIONS Am, Jur. 2d, A.L.R. and C.J.S. references, — 10 Am. 


Jur, 2d Banks § 494, 
The 1992 amendment, effective July 1, 1992, revised ow © 


: ; ! Effect.on bank depositor's rights and those of bank 
the subsection and paragraph designations; added the of printed rules in passbook not expressly accepted, 60 


second sentence of Subsection (a); added Subsections (b) A.L.R.2d 708. 

and (c); substituted "terms" for "tenor" in Subsections (d) Bank's liability for payment or withdrawal on less than 

(1) and (d)(2); and made minor Das changes through- required number of signatures, 7 A.L.R.4th 655. 

out the section. Recovery by bank of money paid out to customer by mis- 
Law reviews. — For article, PN oe Mexico's Uniform take, 10 A.L.R.4th 524. 

Commercial Code: Who Is; the Beneficiary of Stop Pay- Bank's liability’ for paying postdated check, 31 

ment Provisions of. Article 4?" Re, 4 Nat. Resources J, 69 A.L.R.4th 329. 

(1964), Nond liability fe t checki - 
For article, "Essential Atavus of Commercial Paper i Sart Salles pay atl Ath irae. uF join Pe GSS eH 

- Part I," see 1-N.M. L. Rev, 479 (1971). 9'C.J‘S. Banks and Banking § 341 et seq. 


55-4-402. Bank's liability to customer for wrongful dishonor; time of 
‘determining insufficiency of account. 


(a) Except as otherwise provided in this article, a payor bank wrongfully dishonors an item if 
it dishonors.an item that is properly payable, but a bank may dishonor an item that would create 
an overdraft unless it has agreed to pay the overdraft. 

(b) A payor bank is liable to its customer for damages proximately caused by the wrongful dis- 
honor of an item. Liability is limited to actual damages proved and may include damages for an 
arrest or prosecution of the customer or other consequential damages. Whether any consequential 
damages are proximately caused by the wrongful dishonor is a question of fact to be determined 
in each case. 2 . 

(c) A payor bank's determination of the customer's account balance on which a decision to 
dishonor for insufficiency of available funds is based may be made at any time between the time 
the item is received by the payor bank and the time that the payor bank returns the item or gives 
notice in lieu of return, and no more than one determination need be made. If, at the election of 
the payor bank, a subsequent balance determination is made for the purpose of reevaluating the 
bank's decision to dishonor the item, the account balance at that time is determinative of whether 
a dishonor for insufficiency of available funds is wrongful. . 


History: 1953 Comp., § 50A-4-402, enacted by Laws may impose damages greater than ‘actual damages’... . 
1961, ch. 96, § 4-402; 1992, ch. 114, § 187. Certainly the reference to 'mistake' in the second sentece 
| of 4-402 [55-4-402 NMSA 1978] invites a court to adopt 
OFFICIAL COMMENTS the relevant pre-Code distinction." Subsection (b) by de- 
UCC Official Comments © by:ALI & the NCCUSL: Re- leting the reference to mistake in the second sentence pre- 
od piace permission: of ‘he PEB for the i ete cludes any inference that Section 4-402 [55-4-402 NMSA 
rights:reserved, 1978] retains the "trader" rule. Whether a bank is liable 
1. Subsection (a) states’ positively what has Been mat for noncompensatory damages, such as punitive damages, 
sumed under the original Article: that if a bank fails to must be decided by Section 1-103 and Section 1 106 [55- 
honor a properly payable item it may be liable to its cus- 1-103 and 55-1- 106 NMSA 1978, respectively] ("by other 
tomer for wrongful dishonor, Under Subsection (b) the rule of law"). 5 ais : 
payor bank's wrongful dishonor of'an item gives rise to _2. Wrongful dishonor is different from “failure to exer- 
a statutory cause of action. Damages may include con- cise ordinary care in handling an item," and the measure 
sequential. damages. Confusion has resulted from the of damages is that stated in this section, not that stated in 
attempts of courts to reconcile the first and second sen- Section 4-103(e) [55-4-103 NMSA 1978]. By the same to- 
tences of former Section 4-402) ‘The second sentence im- ken, if a dishonor comes within this section, the measure 
plied that the bank was liable for some form of damages of damages of this section applies and not another mea- 
other than those proximately caused by the dishonor if the ps es of damages. If the wrongful refusal of the beneficia- 
dishonor was other than by mistake. But nothing in the ry's bank to make funds available from a funds transfer 
section described what these noncompensatory damages: causes the beneficiary's check to be dishonored, no specific 
might be. Some courts have held that in distinguishing guidance is given as to whether recovery is under this sec- 
between mistaken dishonors and nonmistaken dishonors, tion or Article 4A. In each case this issue must be viewed 
the so-called "trader" rule has been retained that allowed in its factual context, and it was thought unwise to seek to 
a "merchant or trader" to recover substantial damages for establish certainty at the cost of fairness. : 
wrongful dishonor without proof of damages actually suf- 3. The second and third sentences of the subsection (b) 
fered. Comment 3 to former Section 4-402 indicated that reject decisions holding that as a matter of law the dis- 
this was not the intent of the drafters. White & Summers, honor of a check is not the "proximate cause" of the arrest 
Uniform Commercial Code, Section 18-4) (1988), states: and prosecution of the customer and leave to determina- 
"The negative implication is that when wrongful dishon- tion in each case as a question of fact whether the dis- 
ors occur not ‘through mistake’ but willfully, the court honor is or may be the "proximate cause. 
682 
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4, Banks commonly determine whether there are suf- 
ficient funds in an account to pay an item after the close of 
banking hours on the day of presentment when they post 
debit: and credit items to the account. The determination 
is made on the basis of credits available for withdrawal as 
of right or made available for withdrawal by the bank as 
an accommodation to its customer. When‘it is determined 


BANK DEPOSITS AND COLLECTIONS 


that payment of the item would overdraw the account, © 


the item may be returned at any time before the bank's 
midnight deadline the following day. Before the item is re- 
turned new credits that are withdrawable as of right may 
have been added to the account. Subsection (c) eliminates 
uncertainty under Article 4 as to whether the failure to 
make a second determination before the item is returned 
on the day following presentment is.a wrongful dishonor 
if new credits were added to the account on that day that 
would have covered the amount of the check. 

5. Section 4-402 [55-4-402 NMSA 1978] has been con- 
strued to preclude an action for wrongful dishonor by a 
plaintiff other than the bank's customer. Loucks v, Albu- 
querque National Bank, 418 P.2d 191 (N.Mex. 1966). Some 
courts have allowed a plaintiffother than the customer to 
sue when the customer is a business entity that is one and 
the same with the individual or individuals operating it. 
Murdaugh Volkswagen, Inc. v. First National Bank, 801 
F.2d 719 (4th Cir. 1986) and Karsh v. American City Bank, 
113 Cal:App.3d 419,169 Cal.Rptr. 851 (1980), However, 
where the wrongful dishonor impugns the reputation of 
an operator of the business, the issue is not merely, as 
the court in Koger v. East First National Bank, 448 So.2d 
141 (Fla.App. 1983), put it, one of a literal versus a liberal 
interpretation of Section 4-402 [55-4-402 NMSA 1978]. 
Rather the issue is whether the statutory cause of action 
in Section 4-402 [55-4-402 NMSA 1978] displaces, in ac- 
cordance with Section 1-103 [55-1-103 NMSA 1978], any 
cause of action that existed at common law in a person 
who is not the customer whose reputation was damaged. 
See Marcum v. Security Trust and Savings Co., 221 Ala. 
419, 129 So. 74 (1980), While Section 4-402 should not 
be interpreted to displace the latter cause of action, the 
section itself gives no cause of action to other than a "cus- 
tomer," however that definition is construed, and thus 
confers no cause of action on the holder of a dishonored 
item, First American National Bank v. Commerce Union 
Bank, 692 S.W.2d 642 (Tenn.App, 1985). 


ANNOTATIONS 


The 1992 SaHaes ons 79! effective July 1, 1992, added 
"time of determining insufficiency of account at the end 
of the section catchline; designated the formerly undesig- 
nated provisions as Subsection (b), while adding Subsec- 
tions (a) and (c); and rewrote the former second and third 
sentences of Subsection (b) so as to constitute the present 
second sentence of that subsection. 


I. - CUSTOMER. 
II. DISHONOR. 
III. DAMAGES. 


-y 1, CUSTOMER, 


Partnership deemed customer through contract 
with bank. — The relationship between a bank and 
its depositor is a contractual relationship of debtor and 
creditor and a partnership can enter into the contractual 
relationship of debtor and creditor, as a customer of the 
bank, in accordance with the express provisions of the 
Code. Loucks v. Albuquerque Nat'l Bank, 76 N.M. 735, 
1966-NMSC-176, 418 P.2d 191. 

Partnership deemed customer not individual 
partners. — Although tortious conduct may be tortious 
as to two or more persons, and these persons may be a 
partnership and one or more of the individual partners, 
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where the relationship, in connection with which. the 
wrongful conduct of the bank arose, was the relation- 
ship between the bank:and the partnership, the partner- 
ship was the customer and any damages arising from 
the dishonor belonged to the partnership and not to the 
partners individually. Loucks v. Albuquerque Nat'l Bank, 
1966-NMSC-176, 76 N.M. 735, 418 P.2d 191. 

Action on injury to partner properly dismissed. 
— Claim for loss of income in the amount allegedly sus- 
tained by the partnership as a result of the illness and 
disability of a partner by reason of his ulcer was properly 


dismissed even if the court were to assume that a tortious 


act had been committed by defendants, because the right 
to recover for the injuries would be in the partner alone, 
notin the partnership. Loucks v. Albuquerque Nat'l Bank, 
1966-NMSC-176, 76 N.M. 735, 418 P.2d 191. 


II. DISHONOR, 


"Wrongful dishonor" means a dishonor done in a 
wrong manner, unjustly, unfair, in a manner contrary 
to justice, Allison v, First Nat'l Bank, 1973-NMCA-083, 
85 N.M. 288, 511 P2d 769, rev'd on other grounds, 
1973-NMSC-089, 85 N.M. 511, 514 P.2d 30. 

"Mistaken dishonor" means a dishonor done er- 
roneously, unintentionally, a state of mind that is not 
in accord with the facts. Allison v. First Nat'l Bank, 
1973-NMCA-088, 85-N.M. 283, 511 P.2d 769, rev'd on 
other grounds, 1973-NMSC-089, 85 .N.M. 511, 514 P.2d 
30. 


Ill. DAMAGES. 


Damages recoverable by customer. — The provi- 
sions of this section limit the damages of a customer, 
whose checks are wrongfully dishonored, to those proxi- 
mately caused by the wrongful dishonor, and such in- 
cludes any consequential damages so proximately caused. 
Loucks v. Albuquerque’ Nat'l Bank, 1966-NMSC-176, 76 
N.M. 735, 418 P.2d 191. 

"Consequential damage" is defined as such damage, 
loss or injury as does not flow directly and immediately 
from the act of the party, but only from the consequences 
or results of such act and it’ includes injuries to credit as 
a result of wrongful dishonor. Allison v. First Nat'l Bank, 
1973-NMCA-0838, 85 N.M. 288, 511 P2d 769, rev'd on 
other grounds, 1973-NMSC-089, 85 N.M. 511,514 P.2d 30. 

Damages recoverable for injury to credit com- 
pensatory. — Damages recoverable for injuries to credit 
as a result of a wrongful dishonor are more than mere 
nominal damages and are referred to as compensatory, 
general, substantial, moderate or temperate, damages as 
would be fair and reasonable compensation for the injury 
which the depositor must have sustained, but not harsh 
or inordinate damages: Loucks v. Albuquerque Nat'l 
Bank, 1966-NMSC-176, 76 N.M. 735, 418 P.2d 191. 

If dishonor occurs through mistake, damages are 
limited to actual damages proved. Loucks v. Albuquer- 
que Nat'l Bank, '1966-NMSC-176, 76 N.M. 735, 418 P.2d 
191, 

Willful dishonor permits punitive damages. — 
This section does not deal with intentional or willful or 
malicious dishonor; however, intentional, willful or mali- 
cious dishonor permits an award of punitive damages. Al- 
lison v. First Nat'l Bank, 1973-NMCA-083, 85 N.M. 283, 
511 P.2d 769, rev'd on other grounds, 1973-NMSC-089, 85 
N.M. 511, 514 P.2d 30. 

Law: reviews. — For article, "New Mexico's Uniform 
Commercial Code: Who Is the Beneficiary of Stop Pay- 
ment Provisions of Article 4?" see 4 Nat. Resources J. 69 
(1964). 

For comment on‘ Loucks v. Wibigivenque Nat'l Bank, 
1966-NMSC-176, 76.N.M. 735, 418 P.2d 191 (1966), see 8 
Nat. Resources J, 169 (1968). 
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Am, Jur, 2d, A.L.R. and C.J.S. references. — 10 Am. What constitutes wrongful dishonor of check render- 

Jur, 2d Banks §§ 567, 575, 576. ing payor bank liable to drawer under UCC § 4-402, 88 
Necessity of pleading that maker or drawer was given A.L.R.4th 568. 

notice of dishonor of check, 6 A.L.R.2d 985. Who may recover for wrongful dishonor of check under 
Liability for negligently causing arrest or prosecution of UCC § 4-402, 88 A.L.R.4th 613, 

another, 99 A.L.R.3d 1113. Damages recoverable for wrongful dishonor of check un- 
Liability of check printer for errors in identification or der UCC § 4-402/88 A.L.R.4th 644, 


routing codes printed on check, 18 A.L.R.4th 923. 9 C.J.S. Banks and Banking §§ 341, 380. 


55-4-403. Customer's right to stop payment; burden of proof of loss. 


(a) A customer or any person authorized to draw on an account if there is more than one person 
may stop payment of any item drawn on the customer's account or close the account by an order to 
the bank describing the item or account with reasonable certainty received at a time and in a man- 
ner that affords the bank a reasonable opportunity to act on it before any action by the bank with 
respect to the item described in Section 55-4-303 NMSA 1978. Ifthe signature of more than one per- 
son is required to draw on an account, any of these persons may stop payment or close the account. 

(b) A stop-payment order is effective for six months, but it lapses after fourteen calendar days 
if the original order was oral and was not confirmed in a record within that period. A stop-payment 
order may be renewed for additional six-month periods by a record given to the bank within a pe- 
riod during which the stop-payment order is effective, 

(c) The burden of establishing the fact and amount of loss resulting from the payment of an 
item contrary to a stop-payment. order or order to close an account is on the customer. The loss 
from payment of an item contrary to a stop-payment order may include damages for dishonor of 
subsequent items under Section 55-4-402 NMSA 1978. 


History: 1953 Comp., § 50A-4-403, enacted by Laws acceptance of a draft, and this is true no matter who procures 
1961, ch. 96, § 4-408; 1992, ch. 114, § 188; 2009, ch. 284, the certification. See Sections 3-411 and 4-808 [55-3-411 and 
§ 16, 55-4-303 NMSA 1978]. The acceptance is the drawee's own 

engagement to pay, and it is not required to impair its credit 
OFFICIAL COMMENTS by refusing payment for the convenience of the drawer. 
5. Subsection (a) makes clear that ifthere is more than 

UCC Official Comments © by ALI & the NCCUSL. Re- one person authorized to draw on a customer's account 
produced with permission of the PEB for the UCC. All any one of them can stop payment. of any check drawn on 
rights reserved. the account or can order the account closed, Moreover, if 

1, The position taken by this section is that stopping there is a customer, such as a corporation, that requires 
payment or closing an account is.a service which depositors its checks to bear the signatures of more than one per- 
expect and are entitled to receive from banks notwithstand- son, any of these persons may stop payment on a check. 
ing its difficulty, inconvenience and expense. The inevitable In describing the item, the customer, in the absence of a 
occasional losses through failure to stop or close should be - contrary agreement, must meet the standard of what in- 
borne by the banks as a cost of the business of banking. formation allows the bank under the technology then ex- 

2, Subsection (a) follows the decisions holding that a isting to identify the item with reasonable certainty, © 
payee or indorsee has no right to stop payment. This is con- 6. Under Subsection (b), a stop-payment order is effec- 
sistent with the provision governing payment or satisfaction. tive after the order, whether written or oral, is received by 
See Section 3-602 [55-3-602 NMSA 1978]. The sole excep- the bank and the bank has a reasonable opportunity to 
tion to this rule is found in Section 4-405 [55-4-405 NMSA act on it. If the order is written it remains in effect for six 
1978] on payment after notice of death, by which any person months from that time. If the order is oral it lapses after 
claiming an interest in the account can stop payment. 14 days unless there is written confirmation. If there is 

3, Payment is commonly stopped only on checks; but written confirmation within the 14-day period, the six- 
the right to stop payment is not limited to checks, and month period dates from the giving of the oral order. A 
extends to any item payable by any bank. If the maker stop-payment order may be renewed any number of times 
of a note payable at a bank is in a position analogous to by written notice given during a six-month period while a 
that.of a drawer (Section 4-106) [55-4-106 NMSA 1978] stop order is in effect. A new stop-payment order may be 
the maker may stop payment of the note, By apeioey the given after a six-month period expires, but such a notice 
rule extends to drawees other than banks, takes effect from the date given. When a stop-payment or- 

4, A cashier's check or teller's check purchased by a cus- der expires it is as though the order had never been given, 
tomer whose account is debited in payment for the check is and the payor bank may pay the item in good faith under 
not a check drawn on the customer's account within the mean- Section 4-404 [55-4-404 NMSA 1978] even though a stop- 
ing of subsection (a); hence, a customer purchasing a cashier's payment order had once been given. 
check or teller's check has no right to stop payment of such a 7. A payment in violation of an effective direction to 
check under subsection (a), Ifa bank issuing a cashier's check stop payment is an improper payment, even though it 
or teller's check refuses to pay the check as.an accommodation is made by mistake or inadvertence. Any agreement to 
to its customer or for other reasons, its liability on the check is the contrary is invalid under Section 4-103(a) [55-4-103 
governed by Section 3-411 /[55-3-411. NMSA 1978] . There is NMSA 1978] if in paying the item over the stop-payment 
no right to stop payment after certification of a check or other order the bank has failed to exercise ordinary care. An 
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agreement to the contrary which is imposed upon a cus- 
tomer as part of a standard form contract would have to 
be evaluated in the light of the general obligation of good 
faith. Sections 1-203 and 4-104(c) [55-1-203 and 55-4-104 
NMSA 1978, respectively]. The drawee is, however, en- 
titled to subrogation to prevent unjust enrichment (Sec- 
tion 4-407) [55-4-407 NMSA 1978]; retains common law 
defenses, e.g., that by conduct in recognizing the payment 
the customer has ratified the bank's action in paying over 
a stop-payment order (Section 1-103) [55-1-103 NMSA 
1978]; and retains common law rights, e.g., to recover 
money paid under a mistake under Section 3-418 [55-3- 
418 NMSA 1978]. It has sometimes been said that pay- 
ment cannot be stopped against a holder in due course, 
but the statement is inaccurate. The payment can be 
stopped but the drawer remains liable on the instrument 
to the holder in due course (Sections 3-305, 3-414) [55-3- 
305, 55-3-414 NMSA 1978, respectively] and the drawee, 
if it pays, becomes subrogated to the rights of the holder 
in due course against the drawer. Section 4-407 [55-4-407 
NMSA 1978]. The relationship between Section 4-403 and 
4-407 [55-4-403 and 55-4-407 NMSA 1978, respectively] 
is discussed in the Comments to Section 4-407 [55-4-407 
NMSA 1978]. Any defenses available against a holder in 
due course remain available to the drawer, but other de- 
fenses are cut off to the same extent as if the holder were 
bringing the action. 


ANNOTATIONS 


The 2009 amendment, effective January 1, 2010, 
in Subsection B, after "six-month periods by a", deleted 
"writing" and added "record". 

The 1992 amendment, effective July 1, 1992, rewrote 
this section to the extent that a detailed comparison 
would be impracticable, 

Bank making erroneous payment over stop order 
can recover from drawer or payee if the drawer has 


BANK DEPOSITS AND COLLECTIONS 


55-4-405 


no defense to payment of the check, the bank recovers by 
charging the drawer's account; if the drawer has a defense, 
then the bank recovers as a subrogee to the drawer's right 
against the payee. Swiss Credit Bank v. Balink, 614 F.2d 
1269 (10th Cir. 1980). 

Bank should bear cost of litigation stemming 
from negligent cashing of check. Ward v. First Nat'l 
Bank, 1980-NMSC-080, 94 N.M. 701, 616 P.2d 414. 

Garnishee not required to stop payment. — Non- 
bank garnishee had no legal duty to stop payment on 
checks that were sent to payee prior to garnishee being 
served with writ of garnishment. Central Sec. & Alarm Co, 
v. Mehler, 1998-NMCA-096, 125 N.M. 438, 963 P.2d 515, 
cert. denied, 125 N.M. 322, 961 P.2d 167. 

Law reviews. — For article, "New Mexico's Uniform Com- 
mercial Code: Who Is the Beneficiary of the Stop Payment 
Provisions of Article 4?" see 4 Nat. Resources J. 69 (1964). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. 
Jur, 2d Banks §§ 641, 645, 653. 

Stipulation relieving bank from or limiting its liability 
for disregard of stop payment order, 1 A.L.R.2d 1155. 

What conduct by drawee of check before receipt of stop 
payment order renders order ineffectual, 10 A.L.R.2d 428, 

Liability of bank for payment of check drawn by one 
depositor after stop payment order by joint depositor, 55 
A.L.R.2d 975. 

Uniform Commercial Code: bank's right to stop pay- 
ment on its own uncertified check or money order, 97 
A.L.R.3d.714. 

Recovery by bank of money paid out to customer by mis- 
take, 10 A\L.R.4th 524, 

Banks and banking: construction and effect of U.C.C. § 
4-403(2) regulating oral or written nature of stop-payment 
order, 29 A.L.R.4th 228. 

Sufficiency of description of check in stop-payment or- 
der under UCC § 4-403, 35 A.L.R.4th 985, 

9 C.J,S. Banks and Banking §§ 326, 352 et seq. 


55-4-404. Bank not obliged to pay check more than six months old. 


A bank is under no obligation to a customer having a checking account to pay a check, other 
than a certified check, which is presented more than six months after its date, but it may charge 
its customer's account for a payment made thereafter in good faith. 


History: 1953 Comp., § 50A-4-404, enacted by Laws 
1961, ch. 96, § 4-404; 1992, ch. 114, § 189. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

This section incorporates a type of statute that had 
been adopted in 26 jurisdictions before the Code. The 
time limit is set at six months because banking and com- 
mercial practice regards a check outstanding for longer 
than that period as stale, and a bank will normally not 
pay such a check without consulting the depositor. It is 
therefore not required to do so, but is given the option to 
pay because it may be in a position to know, as in the case 
of dividend checks, that the drawer wants payment made. 


Certified checks are excluded’ from the section because 
thay are the primary obligation of the certifying bank 
(Sections 3-409 and 3-413) [55-3-409 and 55-3-413 NMSA 
1978, respectively]. The obligation runs directly to the 
holder of the check. The customer's account was presum- 
ably charged when the check was certified. 


ANNOTATIONS 


The 1992 amendment, effective July 1, 1992, substi- 
tuted "obliged" for "obligated" in the section catchline. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am, 
Jur, 2d Banks § 552. 

Bank's liability for paying postdated checks, 31 
A.L.R.4th 329. 

9 C.J.S. Banks. and Banking §§ 328 et seq., 337, 341, 
351, 357, 358, 405. 


55-4-405. Death or incompetence of customer. 


(a) A payor or collecting bank's authority to accept, pay or collect an item or to account for 
proceeds of its collection, if otherwise effective, is not rendered ineffective by incompetence of 
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a customer of either bank existing at the time the item is issued or its collection is undertaken 
if the bank does not know of an adjudication of incompetence. Neither death nor incompetence 
of a customer revokes the authority to accept, pay, collect or account until the bank knows of 
the fact of death or of an adjudication of incompetence and has reasonable opportunity to act 
on it. 

(b) Even with knowledge, a bank may for ten days after the date of death pay or certify checks 
drawn on or before that date unless ordered to stop payment by a person claiming an interest in 
the account. 


History: 1953 Comp., § 50A-4-405, enacted by Laws distinguished from other items) even though it has notice. 
1961, ch. 96, § 4-405; 1992, ch. 114, § 190. The purpose of the provision, as of the existing statutes, 
is to permit holders of checks drawn and issued shortly 


OFFICIAL COMMENTS before death to cash them without the necessity of filing 
UCC Official Comments © by ALI & the NCCUSL. Re- a claim in probate. The justification is that these checks 
produced with permission of the PEB for the UCC. All normally are given in immediate payment of an obliga- 
rights reserved. tion, that there is almost never any reason why they 
1, Subsection (a) follows existing decisions holding should not be paid, and that filing in probate is a useless 
that a drawee (payor) bank is not liable for the payment of formality, burdensome to the holder, the executor, the 
a check before it has notice of the death or incompetence court and the bank. af. 
of the drawer. The justice and necessity of the rule are This section does not prevent an executor or adminis- 
obvious. A check is an order ‘to pay which the bank must trator from recovering the payment from the holder of the 


check. It is not intended to affect the validity of any gift 


obey und Ity of possible liability for dishonor, Fur- 
e Se Wee ae ; - ; causa mortis or other transfer in contemplation of death, 


ther, with the tremendous volume of items handled any 


rule that required banks to verify the continued life and but merely to relieve the bank of liability for the payment. 
competency of drawers would be completely unworkable. 3. Any surviving relative, creditor or other pereen who 
One or both of these same reasons apply to other phases claims an interest in the account may give a direction 
of the bank collection and payment process and the rule is to the bank not to pay checks, or not to pay a particular 
check. Such notice has the same effect as a direction to 


made wide enough to apply to these other phases. It ap- , Re 
plies to all kinds of "items"; to "customers" who own items stop payment. The bank has no responsibility to deter- 
as well as:'customers" who draw or make them; to the mine the validity of the claim or even whether it is "color- 
function of collecting items as well as the function of ac- able. But obviously anyone who has an interest in the 
cepting or paying them; to the carrying out of instructions estate, including the person named as executor in a will, 
to account for proceeds even though these may involve even if the will has not yet been admitted to probate, is 
transfers to third parties; to depositary and intermedi- entitled to claim an interest in the account. 


ary banks as well as payor banks; and to incompetency ANNOTATIONS 

existing at the time of the issuance of an item or the com- 

mencement of the collection or payment process as well . The 1992 amendment, effective July 1, 1992, substi- 

as to incompetency occurring thereafter. Further, the © tuted letters for numbers in the subsection designations; 

requirement of actual knowledge makes inapplicable the and made minor stylistic changes throughout the section. 

rule of some cases that an adjudication of incompetency is Law reviews. — For article, "New Mexico's Uniform 

constructive notice to all the world becauseobviously it is Commercial Code: Who Is the Beneficiary of the Stop Pay- 

as impossible for banks to keep posted on such adjudica- ment Provisions of Article 4?" see 4 Nat. Resources J. 69 

tions (in the absence of actual knowledge) as it is to keep (1964), 

posted as to death of immediate or remote customers. Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am. 
2, Subsection (b) provides.a limited period after death Jur, 2d Banks 88 559, 648. 

during which a bank may continue to pay checks (as 9 C.J,S. Banks and Banking §§ 326, 352, 383 et seq, 


55-4-406. Customer's duty to discover and report unauthorized 
signature or alteration. 


(a) A bank that sends or.makes available to a customer a statement of account showing pay- 
ment of items for the account shall either return or make available to the customer the items paid 
or provide information in the statement of account sufficient to allow the customer reasonably to 
identify the items paid. The statement of account provides sufficient information if the item is de- 
scribed by item number, amount and date of payment. 

(b) Ifthe items are not returned to the customer, the person retaining the items shall athe 
retain the items or, if the items are destroyed, maintain the capacity to furnish legible copies of 
the items until the expiration of seven years after receipt of the items. A customer may request 
an item from the bank that paid the item, and that bank must provide in a reasonable time ei- 
ther the item or, if the item has been destroyed or is not otherwise obtainable, a legible copy of 
the item. 
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(c) Ifa bank sends or makes available a statement of account or items pursuant to Subsection 
(a), the customer must exercise reasonable promptness in examining the statement or the items 
to. determine whether any payment was not authorized because of an alteration of an item or be- 
cause a purported signature by or on behalf of the customer was not authorized. If, based on the 
statement or items provided, the customer should reasonably have discovered the unauthorized 
payment, the customer must promptly notify the bank of the relevant facts. 

(d) Ifthe bank proves that the customer failed, with respect to an item, to comply with the dus 
ties imposed on the customer by Subsection (c), the customer is precluded Boo asserting against 
the bank: 

(1) the customer’ s unauthorized signature or any alteration on the item if the bank also 
proves that it suffered a loss by reason of the failure; and 

(2) the customer's unauthorized signature or alteration by the same wrongdoer on any 
other item paid in good faith by the bank if the payment was made before the bank received notice 
from the customer of the unauthorized signature or alteration and after the customer had been 
afforded a reasonable period of time, not exceeding thirty days, in which to examine the item or 
statement of account and notify the bank. 

(e) IfSubsection (d) applies and the customer proves that the bank failed to exercise ordinary 
care in paying the item and that the failure substantially contributed to loss, the loss is allocated 
between the customer precluded and the bank asserting the preclusion according to the extent to 
which the failure of the customer to comply with Subsection (c) and the failure of the bank to ex- 
ercise ordinary care contributed to the loss. If the customer proves that the bank did not pay the 
item in good faith, the preclusion under Subsection (d) does not apply. 

(f) Without regard to care or lack of care of either the customer or the bank, a customer who 
does not within one year after the statement or items are made available to the customer (Subsec- 
tion (a)) discover and report the customer's unauthorized signature on or any alteration on the 
item is precluded from asserting against the bank the unauthorized signature or alteration. If 
there is a preclusion under this subsection, the payor bank may not recover for breach of warranty 
under Section 55-4-208 NMSA 1978 with respect to the unauthorized signature or alteration to 
which the preclusion applies. 


History: 1953 Comp., § 50A-4-406, enacted by Laws sufficient information to identify the item on the basis of 
1961, ch. 96, § 4-406; 1992, ch. 114, § 191. item number, amount and date of payment. But custom- 
ers who don't keep records may not. The policy decision is 


OFFICIAL COMMENTS that accommodating these customers is not as desirable 
UCC Official Comments © by ALI & the NCCUSL. Re- as accommodating others who keep more careful records 
produced with permission of the PEB for the UCC, All at less cost to the check collection system and, thus, to all 


customers of the system. It'is expected that technological 
advances may make it possible for banks to give custom- 
ers more information in the future in a manner that is 
fully compatible with automation or truncation systems. 
At that time the Permanent Editorial Board may wish 
to make recommendation for an amendment revising the 
safe harbor requirements in the light of those advances. 
2. Subsection (b) applies if the items are not returned 
to the customer, Check retention plans may include a sim- 
ple payor bank check retention plan or the kind of check 
retention plan that would be authorized by a truncation 
agreement in which a collecting bank or the payee may 
retain the items. Even after agreeing to a check retention 
plan, a customer may need to see one or more checks for 
litigation or other purposes. The customer's request for 
the check may always be made to the payor bank. Un- 
der Subsection (b) retaining banks may destroy items but 
must maintain the capacity to furnish legible copies for 
seven years. A legible copy may include an image of an 
item, This Act does not define the length of the reasonable 
period of time for a bank to provide the check or copy of 
the check. What is reasonable depends on the capacity 
of the bank and the needs of the customer. This Act does 
not specify sanctions for failure to retain or furnish the 
items or legible copies; this is left to other laws regulating 


rights reserved. 

1. In order to impose on its customer the duty stated 
in subsection (c) to examine a statement or the returned 
items and report unauthorized signatures of the customer 
or alterations, the bank must comply with subsection (a) 
in sending or making available to the customer a state- 
ment of the account. Whether the bank returns to the 
customer the items paid is a matter for bank-customer 
agreement. If the agreement is that the bank does not 
return the items paid, a general standard is stated that 
the customer must be given information "sufficient to al- 
low the customer reasonably to identify the items paid." 
If the bank supplies its customer with an image of an 
item, it complies with this standard. But a safeharbor 
rule is provided, If the item is described by item number, 
amount, and date of payment, the bank does comply. This 
information was chosen because it can be obtained by the 
bank's computer from the check's MICR line without ex- 
amination of the items involved, The other two items of 
information that the customer would normally want to 
know - the name of the payee and the date of the item 
- cannot currently be obtained from the MICR line, The 
safeharbor rule is important in determining the feasibil- 
ity of payor or collecting bank check retention plans. A 
customer who keeps a record of items written will have 
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banks, See Comment 3 to Section 4-101 [55-4-101 NMSA 
1978]. Moreover, this Act does not regulate fees that banks 
charge their customers for furnishing items or copies or 
other ‘services covered by the Act, but under principles of 
law such as unconscionability or good faith and fair deal- 
ing, courts have reviewed fees and the bank's exercise of a 
discretion to set fees. Perdue v. Crocker National Bank, 38 
Cal.3d 913 (1985) (unconscionability); Best v, United Bank 
of Oregon, 739.P.2d 554, 562-566 (1987) (good faith and 
fair dealing). In addition, Section 1-203 [55-1-203 NMSA 
1978] provides that every contract or duty within this Act 
imposes an obligation of good faith in its performance or 
enforcement. 

3. Subsection (c) imposes on the customer the duty to 
examine for and report unauthorized payments. Subsec- 
tion (d)(2) changes former Subsection (2)(b) by adopting a 
30-day period in place of a 14-day period..Although the 14- 
day period may have been sufficient when the original ver- 
sion of Article 4 was drafted in the 1950s, given the much 
greater volume of checks at the time of the revision, a lon- 
ger period was viewed as more appropriate. The rule of 
Subsection (d)(2) follows pre-Code case law that payment 
of an additional item or items bearing an unauthorized 
signature or alteration by the same wrongdoer is a loss 
suffered by the bank traceable to the customer's failure 
to exercise reasonable care in examining the statement 
and notifying the bank of objections to it.’ One of the most 
serious consequences of failute of the customer to comply 
with the requirements of Subsection (c) is the opportunity 
presented to the wrongdoer to repeat the misdeeds, Con- 
versely, one of the best ways to keep down losses in this 
type of situation is for the customer to promptly examine 
the statement and notify the bank of an unauthorized sig- 
nature or alteration so that the bank will be alerted to stop 
paying further items. Hence; the rule of subsection (d)(2) 
is prescribed, and to avoid dispute a specific time limit, 80 
days, is designated for cases to which the subsection :ap- 
plies. These considerations are not present if there are no 
losses resulting from the payment of additional items. In 
these circumstances, a reasonable period for the customer 
to comply with its duties under subsection (c) would-de- 
pend on the circumstances, (Section ,1-204(2)) [55-1-204 
NMSA 1978] and the Subsection (d)(2) time limit should 
not be imported by analogy into Subsection (c), 

4, Subsection (e) replaces former Subsection (3) and 
poses a modified comparative negligence test for deter- 
mining liability. See the discussion,on this, point in the 
Comments to Sections 3-404 [55-3-404 NMSA 1978], 3- 
405 [55-3-405 NMSA 1978], and 3-406 [55-3-406 NMSA 
1978]. The term "good faith" is defined in Section 1-201(b) 
(20) [55-1-201 NMSA 1978] as including "observance of 
reasonable commercial standards of fair dealing", The 
connotation of this standard is fairness and. not absence 
of negligence. 

The term "ordinary care" used in subsection (e) is, de- 
fined in Section 3-103(a)(7) [55-3-103 NMSA 1978], made 
applicable to Article 4 by Section 4-104(c) [55-4-104 NMSA 
1978], to provide that sight examination by a payor bank 
is not required if its procedure is reasonable and is com- 
monly followed by, other comparable banks in the area. 
The case law is divided on this issue. The definition of 
“ordinary care" in Section 3-103 [55-3-103 NMSA 1978] 
rejects those authorities that hold, in effect, that failure 
to use sight examination is negligence as a matter of law. 
The effect of the definition of "ordinary care" on Section 4- 
406 [55-4-406 NMSA 1978] is only to, provide that in the 
small percentage of cases in which a customer's failure to 
examine its statement or returned items has led to loss 
under Subsection (d) a bank should not have to share that 
loss solely because it has adopted an automated collection 
or payment procedure in order to deal with the great vol- 
ume of items at a lower cost to all customers. 
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5.. Several changes are made in former Section 4- 
406(5) [55-4-406 NMSA 1978]. First, former subsection 
(5) is deleted and its substance is made applicable only 
to the one-year notice preclusion in former Subsection 
(4) (Subsection (f)). Thus if a drawer has not notified the 
payor bank of an unauthorized check or material altera- 
tion within the one-year period, the payor bank may not 
choose to recredit the drawer's account and pass the loss 


to the collecting banks on the theory of breach of war- 


ranty, Second, the reference in former Subsection (4) to 
unauthorized indorsements is deleted. Section 4-406 [55- 
4-406 NMSA 1978] imposes no duties on the drawer to 
look for unauthorized indorsements. Section 4-111 [55-4- 
111 NMSA 1978] sets out a statute of limitations allow- 
ing a customer a three-year period to seek a credit to an 
account improperly charged by payment of an item bear- 
ing an unauthorized indorsement. Third, Subsection (c) is 
added to Section 4-208 [55-4-208 NMSA 1978] to assure 
that if a depositary bank is sued for breach of a present- 
ment warranty, it can defend by showing that the drawer 
is precluded by Section 3-406 or Section 4-406(c) and (d) 
[55-3-406 and 55-4-406 NMSA 1978, respectively]. 


ANNOTATIONS 


Compiler's notes. — This section was enacted as 55- 
5-406 NMSA 1978 due to a typographical error, but has 
been set out by the compiler as 55-4-406 NMSA 1978, 

The 1992 amendment, effective July 1, 1992, rewrote 
this section to the extent that a detailed comparison 
would be impracticable, 

Common law claims are precluded. — Section 55-42 
406 NMSA 1978 precludes common laws claims for neg- 
ligence and breach of contract in transactions involving 
forged checks. Associated Home & RV Sales, Inc. v. Bank 


.. of Belen, 2013-NMCA-018, 294 P.3d)1276. 
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Where plaintiffs' employee, who was employed to as- 
sist with bookkeeping and balancing plaintiffs’ accounts, 
forged 211 checks over an eighteen’ month period; and 
when defendant refused to repay plaintiffs for the losses, 
plaintiffs sued defendant for common law claims of neg- 
ligence and breach of contract, plaintiffs' common law 
claims were precluded by Section 55-4-406 NMSA 1978. 
Associated Home & RV Sales, Inc. v, Bank of Belen, 
20138-NMCA-018, 294 P.3d 1276. 

Application of statute of limitations to serial forg- 
ery. — The one-year period to bring a claim for forgery be- 
gins to run anew when each statement in a series is sent to 
the customer, regardless of whether the same wrongdoer is 
responsible for the forgery. Associated Home & RV Sales, 
Inc. v. Bank of Belen, 20183-NMCA-018, 294 P.3d 1276, © 

Where plaintiffs' employee, who was employed to as- 
sist with bookkeeping and balancing plaintiffs' accounts, 
forged 211 checks over an eighteen month period; the bank 
had provided plaintiffs statements on a monthly basis, in- 
cluding photocopies of cancelled checks; and plaintiffs noti- 
fied the bank of the forgeries eighteen months after the 
plaintiffs received the first account statement with forged 
checks, plaintiffs were entitled pursue their claims against 
the bank for lack of ordinary care only for the forgeries 
that had occurred within one year after plaintiffs notified 
the bank of the forgeries. Associated Home & RV Sales, 
Inc. v. Bank of Belen, 2018-NMCA-018, 294 P.3d 1276. 

Breach of duty of ordinary care. — Where plaintiffs' 
employee, who was employed to assist with bookkeeping 
and balancing plaintiffs' accounts, forged 211 checks over 
an eighteen month period; the bank had provided plain- 
tiffs statements on a monthly basis, including photocopies 
of cancelled checks; the bank provided the statements ‘di- 
rectly to the employee and plaintiffs acknowledged receiv- 
ing the statements; plaintiffs' senior officers reviewed the 
statements after the employee did and had an opportunity 
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to detect the forgeries; and plaintiffs alleged that the bank 
was negligent and offered evidence that the bank broke 
its promise not to accept checks made out to cash unless 
an officer presented the check, signatures on the checks 
differed from those on the signature cards on file with the 
bank, and check amounts exceeded the teller limits but 
were cashed without supervisor approval; and plaintiffs 
alleged that the bank was negligent, plaintiffs’ allegations 
were sufficient to raise a genuine issue of material fact 
that, if proved, the jury might find that the bank breached 
a duty of ordinary care. Associated Home & RV Sales, Inc. 
v. Bank of Belen, 20138-NMCA-018, 294 P.3d 1276. 

Bank not insulated from own negligence. — It is 
certainly not the intention of this section to allow a bank 
to be insulated from the effect of its own negligence. Ruth- 
erford v. Darwin, 1980-NMCA-087, 95 N.M, 340, 622 P.2d 
245, cert. quashed sub nom., First Nat'l Bank v, Ruther- 
ford, 95 N.M. 426, 622 P.2d 1046 (1981). 


BANK DEPOSITS AND COLLECTIONS 


55-4-407 


Law reviews. — For comment on Cooper v, Albuquer- 
que Nat'l Bank, 75 N.M. 295, 404 P.2d 125 (1965), see 6 
Nat. Resources J. 142 (1966). 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 1 Am. 
Jur. 2d Accounts and Accounting § 40;.10 Am. Jur, 2d 
Banks §§ 511, 515 to 519, 

Construction and effect of statutes relieving bank from 
its liability to depositor for payment of forged or raised 
check-unless within a specified time after the return of a 
voucher representing payment he notifies the bank as to 
the forgery or raising, 50 A.L.R.2d 1115. 

Bank's liability for payment or withdrawal on less than 
required number of signatures, 7A.L.R.4th 655. 

Construction and application of UCC § 4-406, requir- 
ing customer to discover and report unauthorized sig- 
nature, in cases involving bank's payment of check or 
withdrawal on less than required number of signatures, 
TA.L.R.4th 1111, - 

9 C.J.S. Banks and Banking 8§ 417, 418, 424, 434, 435; 
437, 438, 


55-4-407. Payor bank's right to subrogation on improper payment. 


If a payor bank has paid an item over the order of the drawer or maker to stop payment, or after 
an account has been closed or otherwise under circumstances giving a basis for objection by the 
drawer or maker, to prevent unjust enrichment and only to the extent necessary to prevent loss to 
the bank by reason of its payment of the item, the payor bank is subrogated to the rights: 

(1) of any holder in due course on the item against the drawer or maker; 

(2) of the payee or any other holder of the.item against the drawer or maker either on the item 
or under the transaction out of which the item arose; and 

(3) of the draweror maker against the payee or any other holder of the item with respect to the 


transaction out of which the item arose. 


History: 1953 Comp., § 50A-4-407, enacted by Laws 
1961, ch. 96, § 4-407; 1992, ch. 114, § 192. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL, Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

1. Section 4-403 [55-4-403 NMSA 1978] states that a 
stop-payment order or an order to close an account is bind- 
ing on a bank. Ifa bank pays an item over such an order it 
is prima facie liable, but under Subsection (c) of Section 4- 
403 [55-4-403 NMSA 1978] the burden of establishing the 


fact and amount of loss from such payment is on the cus-. 


tomer. A defense frequently interposed by a bank in an ac- 
tion against it for wrongful payment.over a stop-payment 
order is that the drawer or maker suffered no loss because 
it would have been liable to a holder in due course in any 
event. On this argument some cases have held that pay- 
ment cannot be stopped against a holder in due course, 
Payment can be stopped, but if it is, the drawer or maker is 
liable and the sound rule is that the bank is subrogated to 
the rights of the holder in due course. The preamble and 
paragraph (1) of this section state this,rule. 

2. Paragraph (2) also subrogates the bank to the 
rights of the payee or other holder against the drawer.or 
maker either on the item or under the transaction out 
of which it arose, It may well be that the payee is not a 
holder in due course. by still has good rights against the 
drawer. These may be on the check.but also may not be as, 
for example, where the drawer buys goods from the payee 
and the goods are partially defective so that the payee. is 
not entitled to the full price, but the goods are still worth 
a portion of the contract price. If the drawer retains the 
goods it is obligated to pay a part of the agreed price. If 
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the bank has paid the check it should be subrogated to 
this claim of the payee against the drawer. 

3. ‘Paragraph (3) subrogates the bank to the rights of 
the drawer or maker against the payee or other holder 
with respect to the transaction out of which the item 
arose. If, for example, the payee was a fraudulent sales- 
man inducing the drawer to issue a check for defective se- 
curities, and the bank pays the check over a stop-payment 
order but reimburses the drawer for such payment, the 
bank should have a basis for getting the money back from 
the fraudulent salesman. 

4, The limitations of the preamble prevent the bank 
itself from getting any double recovery or benefits out of 
its subrogation rights conferred by the section. 

5. The spelling out of the affirmative rights of the bank 
in this section does not destroy other existing rights (Sec- 
tion 1-103) [55-1-103 NMSA 1978].:Among others these 
may include the defense of a payor bank that by conduct 
in recognizing the payment a customer has ratified the 
bank's action in paying in disregard of a stop-payment or- 
der or right to recover money paid under a mistake. 


ANNOTATIONS 


The 1992 amendment, effective July 1, 1992, substi- 
tuted "order of the drawer or maker to stop payment, or 
after an account has been closed" for "stop payment order 
of the drawer or maker" near the beginning of the intro- 
ductory paragraph, substituted "is" for "shall be" near the 
end of that paragraph, and substituted numbers for let- 
ters in the paragraph designations. 

This section is intended to provide broad, liberal 
remedy that incorporates and is based upon the common- 
law equitable principles of unjust enrichment and res- 
titution and is to be applied even where the technical 
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mechanical requirements of common-law subrogation Am. Jur. 2d, A.L.R. and C.J.S. references, — 10 Am. 

have not been met. Swiss Credit Bank v. Balink, 614 F.2d Jur, 2d Banks § 654. 

1269 (10th Cir. 1980). Rights and liabilities of drawee bank, as to persons 
Bank making erroneous payment over stop order other than drawer with respect to uncertified paid check 

can recover from drawer or payee: if the drawer has which was altered, 75 A.L.R.2d 611. 

no defense to payment of the check, the bank recovers by Extent of bank's liability for paying postdated check, 31 

charging the drawer's account; if the drawer has a defense, A.L.R.4th 329. 

then the bank recovers as a subrogee to the drawer's right 83 C.J.S. Subrogation § 22. 


against the payee. Swiss Credit Bank v. Balink, 614 F.2d 
1269 (10th Cir, 1980). 

Law reviews. — For article, "New Mexico's Uniform 
Commercial Code: Who Is the Beneficiary of Stop Payment 
Provisions of Article 4?" see 4 Nat. Resources J. 69 (1964). 


PART 5 
COLLECTION OF DOCUMENTARY DRAFTS 


55-4-501. Handling of documentary drafts; duty to send for 
presentment and to notify customer of dishonor. 


A bank that takes a documentary draft for collection shall present or send the draft and ac- 
companying documents for presentment and, upon learning that the draft has not been paid or 
accepted in due course, shall seasonably notify its customer of the fact even though it may have 
discounted or bought the draft or extended credit available for withdrawal as of right. 


History: 1953 Comp., § 50A-4-501, enacted by Laws: delivery of the document. Article 1, Section 1-201 [55-1- 


1961, ch. 96, § 4-501; 1992, ch. 114, § 193. 201 NMSA 1978] (definition of delivery"). 
OFFICIAL COMMENTS ANNOTATIONS 

UCC Official Comments © by ALI & the NCCUSL. Re- The 1992 amendment, effective July 1, 1992, made 
produced with permission of the PEB for the UCC. All minor stylistic changes. 
rights reserved. Seasonable return of documentary drafts. — 

This section states the duty of a bank handling a doc- Payor banks should seasonably return documentary 
umentary draft for a.customer. "Documentary draft" is drafts. Shannon v. Sunwest Bank, 1994-NMSC-124, 118 
defined in Section 4-104 [55-4-104 NMSA 1978]. The N.M. 749, 887 P.2d 285. 
duty stated exists even if the bank has bought the draft; Am. Jur. 2d, A.L.R. and C.J.S. references, — 10 Am. 
This is because to the customer the draft normally rep- Jur. 2d Banks § 713. 
resents an underlying commercial transaction, and if Duties of collecting bank with respect to presenting 
that is not going through as planned the customer should draft for acceptance, 39 A.L.R.2d 1296. 
know it promptly. An electronic document of title may be 9 C.J.S. Banks and Banking § 414. 


presented through allowing access to the document or 


55-4-502. Presentment of "on arrival" drafts. 


If a draft or the relevant instructions require presentment "on arrival", "when goods arrive" or 
the like, the collecting bank need not present until in its judgment a reasonable time for arrival of 
the goods has expired. Refusal to pay or accept because the goods have not arrived is not dishonor; 
the bank must notify its transferor of the refusal but need not present the draft again until it is 
instructed to do so or learns of the arrival of the goods. 


History: 1953 Comp., § 50A-4-502, enacted by Laws drawn payable "on arrival" but also drafts forwarded with 


1961, ch. 96, § 4-502; 1992, ch. 114, § 194. instructions to present "on arrival." The term refers to 
; the arrival of the relevant goods. Unless a bank has actual 

OFFICIAL COMMENTS knowledge of the arrival of the goods, as for example, when 

UCC Official Comments © by ALI & the NCCUSL. Re- it is the "notify" party on the bill of lading, the section only 
produced with permission of the PEB for the UCC. All requires the exercise of such judgment in estimating time 


as a bank may be expected to have. Commonly the buyer- 
drawee will want the goods and will therefore call for the 
documents and take up the draft when they do arrive. 


rights reserved. 
The section is designed to establish a definite rule for 
"on arrival" drafts. The term includes not only drafts 
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55-4-503 BANK DEPOSITS AND COLLECTIONS 55-4-504 


ANNOTATIONS Am. Jur, 2d, A.L.R. and C.J.S. references. — 10 Am. 
Jur. 2d Banks § 713. 
The 1992 amendment, effective July 1, 1992, made pacer ee Banking §§ 414 et seq,, 342. 


minor stylistic changes. 


55-4-503. Responsibility of presenting bank for documents and goods; 
report of reasons for dishonor; referee in case of need. 


Unless otherwise instructed and except as provided in Article 5 a bank presenting a documen- 
tary draft: 

(1) must deliver the documents to the drawee on acceptance of the draft if it is payable more 
than three days after presentment; otherwise, only on payment; and 

(2) upon dishonor, either in the case of presentment for acceptance or presentment for pay- 
ment, may seek and follow instructions from any referee in case of need designated in the draft or 
if the presenting bank does not choose to utilize the referee's services, it must use diligence and 
good faith to ascertain the reason for dishonor, must notify its transferor of the dishonor and of the 
results of its effort to ascertain the reasons therefor and must request instructions. 

However the presenting bank is under no obligation with respect to goods represented by the 
documents except to follow any reasonable instructions seasonably received; it has a right to reim- 
bursement for any expense incurred in following instructions and to prepayment of or indemnity 
for those expenses. 


History: 1953 Comp., § 50A-4-503, enacted by Laws [55-4-504 NMSA 1978], must return possession or control 


1961, ch. 96, § 4-503; 1992, ch. 114, § 195. of the documents to its principal. 
2. If the draft is drawn under a letter of credit, Arti- 
OFFICIAL COMMENTS cle 5 controls. See Sections 5-109 [55-5-109 NMSA 1978] 

UCC Official Comments © by ALI & the NCCUSL. Re- through 5-114 [55-5-114 NMSA 1978}. 
produced with permission of the PEB for the UCC. All ANNOTATIONS 
rights reserved. 

1. This section states the rules governing, in the ab- The 1992 amendment, effective July 1, 1992, substi- 
sence of instructions, the duty of the presenting bank in tuted numbers for letters in the paragraph designations 
case either of honor or of dishonor of a documentary draft. and made minor stylistic changes throughout the section. 
The section should be read in connection with Section 2- Am. Jur. 2d, A.L.R. and C.J.S. references. — 10 Am, 
514 [55-2-514 NMSA 1978] on when documents are deliv- Jur. 2d Banks §§ 706, 718. 
erable on acceptance, when on payment. In the case of a 9 C.J.S. Banks and Banking § 414 et seq. 


dishonor of the draft, the bank, subject to Section 4-504 


55-4-504. Privilege of presenting bank to deal with goods; security 
interest for expenses. 


(a) A presenting bank that, following the dishonor of a documentary draft, has seasonably 
requested instructions but does not receive them within a reasonable time may store, sell, or oth- 
erwise deal with the goods in any reasonable manner. 

(b) For its reasonable expenses incurred by action under Subsection (a) the presenting bank 
has a lien upon the goods or their proceeds, which may be foreclosed in the same manner as an 
unpaid seller's lien. 


History: 1953 Comp., § 50A-4-504, enacted by Laws other action becomes commercially necessary pending re- 

1961, ch, 96, § 4-504; 1992, ch. 114, § 196. ceipt of any requested instructions, even if the requested 
instructions are later received. 
OFFICIAL COMMENTS The "reasonable manner" referred to means one reason- 

UCC Official Comments © by ALI & the NCCUSL. Re- able in the light of business factors and the judgment of a 
produced with permission of the PEB for the UCC. All business man. 
rights reserved. ANNOTATIONS 

The section gives the presenting bank, after dishonor, a 
privilege to deal with the goods in any commercially rea- The 1992 amendment, effective July 1, 1992, substi- 
sonable manner pending instructions from its transferor tuted letters for numbers in the subsection designations 
and, if still unable to communicate with its principal after and made minor stylistic changes throughout the section. 
a reasonable time, a right to realize its expenditures as if Am. Jur. 2d, A.L.R. and C.J.S. references, — 10 Am. 
foreclosing on an unpaid seller's lien (Section 2-706). The Jur. 2d Banks § 706. 
provision includes situations in which storage of goods or 9 C.J.S. Banks and Banking § 414 et seq. 
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Sec. 


UNIFORM COMMERCIAL CODE 


ARTICLE 4A 


Funds Transfers 


Part 1. SUBJECT MATTER AND DEFINITIONS 


55-4A-101. 
55-4A-102. 
55-4A-103. 
55-4A-104, 
55-4A-105. 
55-4A-106. 
55-4A-107. 


55-4A-108, 


Short title. 

Subject matter. 

Payment order; definitions. 

Funds transfer; definitions. 

Other definitions. 

Time payment order is received. 

Federal reserve regulations and operating 
circulars. 

Relationship to electronic fund transfer act. 


Part 2, ISSUE AND ACCEPTANCE OF PAYMENT 


55-4A-201. 
55-4A-202. 
55-4A-208, 


55-4A-204, 


55-4A-205, 
55-4A-206. 


55-4A-207. 
55-4A-208. 
55-4A-209. 
55-4A-210. 
55-4A-211, 


55-4A-212. 


ORDER 


Security procedure. 

Authorized and verified payment orders. 

Unenforceability of certain verified payment 
orders, | 

Refund of payment and duty of customer to 
report with respect to unauthorized pay- 
ment order. 

Erroneous payment orders, 

Transmission of payment order. through 
funds-transfer or other communication 
system. 

Misdescription of beneficiary. 

Misdescription of intermediary bank or 
beneficiary's bank. 

Acceptance of payment order, 

Rejection of payment order. 

Cancellation and amendment of payment 
order. 

Liability and duty of receiving bank regard- 
ing unaccepted payment order. 


Part 3. EXECUTION OF SENDER'S PAYMENT 


55-4A-301. 


ORDER BY RECEIVING BANK 


Execution and execution date. 


See. 


55-4A-302. 


55-4A-303, 
55-4A-304, 


55-4A-305. 


55-4A-401, 
55-4A-402, 
55-4A-403, 
55-4A-404, 


55-4A-405, 
55-4A-406, 


55-4A-102 


Obligations of receiving bank in execution of 
payment order. 

Erroneous execution of payment order. 

Duty of sender to report erroneously executed 
payment order. 

Liability for late or improper Sietnlh or 
failure to execute payment order. 


Part 4. PAYMENT 


Payment date. 

Obligation of sender to pay receiving bank. 

Payment by sender to receiving bank. 

Obligation of beneficiary's bank-to pay and 
give notice to beneficiary. 

Payment by beneficiary's bank to beneficiary. 

Payment by ‘originator to beneficiary; dis- 
charge of underlying obligation. 


Part 5. MISCELLANEOUS PROVISIONS 


55-4A-501, 
55-4A-502, 
55-4A-503. 
55-4A-504, 


55-4A-505. 


55-4A-506. 
55-4A-507, 


Variation by agreement and effect of funds- 
transfer system rule. 

Creditor process served, on receiving bank; 
set-off by beneficiary's bank: 

Injunction or restraining order with respect 
to funds transfer. 

Order in which items and payment orders 
may be charged to account; order of with- 
drawals from account. 

Preclusion of objection to debit of customer's 
account, 

Rate of interest. 

Choice of law. 


Compiler's notes. — Following each section in Article 
4A appear "Official Comments", which were copyrighted 
in 1989 by the American Law Institute and the National 


Conference of Commissioners on Uniform State Laws, and 
are reprinted with permission of the Permanent Editorial 
Board of the Uniform Commercial Code. 


PART 1 
SUBJECT MATTER AND DEFINITIONS 


55-4A-101. Short title. 


This article may be cited as the Uniform Commerical [Commercial] Code - Funds Transfers. 


History: 1978 Comp., § 55-4A-101, enacted by Lave 
1992, ch. 114, § 197. 


55-4A-102. Subject matter. 


ANNOTATIONS 


Effective dates. — Laws 1992, ch. 114, § 238 makes 
the act effective on July 1, 1992, 


Except as otherwise provided in Section 55-4A-108 NMSA 1978, this article split! to funds 
transfers defined in Section 55-4A-104 NMSA 1978. 
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55-4A-103 FUNDS TRANSFERS §5-4A-103 


History: 1978 Comp., § 55-4A-102, enacted by Laws transfer as a unique method of payment to be governed 
1992, ch. 114, § 198. by unique rules that address the particular issues raised 
by this method of payment. A deliberate decision was also 


OFFICIAL COMMENTS made to use precise and detailed rules to assign respon- 

UCC Official Comments © by ALI & the NCCUSL. Re- sibility, define behavioral norms, allocate risks and es- 
produced with permission of the PEB for the UCC. All tablish limits on liability, rather than to rely on broadly 
rights reserved. stated, flexible principles. In the drafting of these rules, 
Article 4A governs a specialized method of payment a critical consideration was that the various parties to 
referred to in the Article as a funds transfer but also funds transfers need to be able to predict risk with cer- 


tainty, to insure against risk, to adjust operational and se- 
curity procedures, and to price funds transfer services ap- 
propriately. This consideration is particularly important 
given the very large amounts of money that are involved 


commonly referred to in the commercial community as 
a wholesale wire.transfer. A funds transfer is made by 
means of one or more payment orders. The scope of Article 
4A is determined by the definitions of "payment order" and 


"funds transfer" found in Section 4A-103 and Section 4A- in funds transfers. _ a: 

104 [55-4A-103 and 55-4A-104 NMSA 1978, respectively]. Funds transfers involve competing interests - those of 
The funds transfer governed by Article 4A is in large the banks that provide funds transfer services and the 

part a product of recent and developing technological ; commercial and financial organizations that use the ser- 

changes. Before this Article was drafted there was no com- vices, as well as the public interest. These competing in- 


terests were represented in the drafting process and they 
were thoroughly considered. The rules that emerged repre- 
sent a careful and delicate balancing of those interests and 
are intended to be the exclusive means of determining the 
rights, duties and liabilities of the affected parties in any 
situation covered by particular provisions of the Article. 
Consequently, resort to principles of law or equity outside 
of Article 4A is not appropriate to create rights, duties and 
liabilities inconsistent with those stated in this Article. 


prehensive body of law - statutory or judicial - that defined 
the juridical nature of a funds transfer or the rights and 
obligations flowing from payment orders. Judicial author- 
ity with respect to funds transfers is sparse, undeveloped 
and not uniform. Judges have had to resolve disputes by 
referring to general principles of common law or equity, 
or they have sought guidance in statutes such as Article 
4 which are applicable to other payment methods. But at- 
tempts to define rights and obligations in funds transfers 


by general principles or by analogy to rights and obliga- ANNOTATIONS 

tions in negotiable instrument law or the law of check col- 

lection have not been satisfactory. Effective dates. — Laws 1992, ch. 114, § 238 made the 
In the drafting of Article 4A, a deliberate decision act effective July 1, 1992. 


was made to write on a clean slate and to treat a funds 


55-4A-103. Payment order; definitions. 


(a) In this article: 

(1). "payment order" means an instruction of a sender to a receiving bank, transmitted 
orally, electronically, or in writing, to pay, or to cause another bank to pay, a fixed or determinable 
amount of money to a beneficiary if: 

(i) the instruction does not state a condition to payment to the want 9 HP other than 
time of payment, 
| (ii) the receiving bank is to be reimbursed by debiting an account of, or otherwise re- 
ceiving payment from the sender, and | 
(iii) the instruction is transmitted by the sender directly to the receiving bank or to 
an agent, funds-transfer system, or communication system for transmittal to the receiving bank; 

(2) "beneficiary" means the person to be paid by the beneficiary's bank; _ 

(3) "beneficiary's bank" means the bank identified in a payment order in which an account 
of the beneficiary is to be credited pursuant to the order or which otherwise is to make payment to 
the beneficiary if the order does not provide for payment to an account; 

(4) "receiving bank" means the bank to which the sender's instruction is s addressed; and 

(5) "sender" means the person giving the instruction to the receiving bank. 

(b) If an instruction complying with Subsection (a)(1) is to make more than one payment to.a 
beneficiary, the instruction is a separate payment order with respect to each payment. 
(c) A payment order is issued when it is sent to the receiving bank. 


History: 1978 Comp., § 55-4A-103, enacted by Laws This section i is discussed in the Comment following Sec- 
1992, ch. 114, § 199. tion 4A-104 [55-4A-104 NMSA 1978]. 
OFFICIAL COMMENTS ANNOTATIONS 
UCG Official Comments © by ALI & the NCCUSL. Re- Effective dates. — Laws 1992, ch. 114, § 238 made the 
produced with permission of the PEB for the UCC, All act effective July 1, 1992. 


rights reserved. 
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55-4A-104 UNIFORM COMMERCIAL CODE 55-4A-104 


55-4A-104. Funds transfer; definitions. 


In this article: 

(a) "funds transfer" means the series of transactions, beginning with the Brercor Ss payment 
order, made for the purpose of making payment to the beneficiary of the order. The term includes 
any payment order issued by the originator’s bank or an intermediary bank intended to carry out 
the originator's payment order. A funds transfer is completed by acceptance by the beneficiary's 
bank of a payment order for the benefit of the beneficiary of the originator's payment order; 

(b) "intermediary bank" means a receiving bank other than the originator's bank or the ben- 
eficiary s bank; 

(c) "originator" means the sender of the first payment order in a funds iapeh oat and. 

(d) "“originator's bank" means (i) the receiving bank to which the payment order of the origina- 
tor is issued if the originator is not a bank, or (ii) the originator if the originator is a bank. 


History: 1978 Comp., § 55- 4A-104, enacted by Laws because the payment is accomplished by the receiving 
1992, ch. 114, § 200. bank's debiting the account of the sender and crediting 
the account of the beneficiary in the same bank. X, in ad- 

OFFICIAL COMMENTS dition to being the sender of the payment order to Bank A, 

UCC Official Comments © by ALI & the NCCUSL. Re- is the "originator" of the funds transfer. Section 4A-104(c) 
produced with permission of the PEB for the UCC. All [55-4A-104 NMSA 1978]. Bank A is the "originator's 


bank" in the funds transfer as well as the beneficiary's 
bank. Section 4A-104(d) [55-4A-104 NMSA 1978]. 

Case #2. Assume the same facts as in Case #1 except - 
that X instructs Bank A to pay $1,000,000 to Y's account 
in Bank B. With respect to this payment order, X is the 
sender, Y is the beneficiary, and Bank A is the receiving 
bank. Bank A carries out X's order by instructing Bank B 
to pay $1,000,000 to Y's account. This instruction is a pay- 
ment order in which Bank A is the sender, Bank B is the 
receiving bank, and Y is the beneficiary. When Bank A is- 


rights reserved. 

1. Article 4A governs a method of payment in which 
the person making payment (the "originator") directly 
transmits an instruction to a bank either to make pay- 
ment to the person receiving payment (the "beneficiary") 
or to instruct some other bank to make payment to the 
beneficiary. The payment from the originator to the bene- 
ficiary occurs when the bank that is to pay the beneficiary 
becomes obligated to pay the beneficiary. There are two 
basic definitions: "Payment order" stated in Section 4A- 


103 [55-4A-103 NMSA 1978] and "Funds transfer" stated. Sued its payment order to Bank B, Bank A "executed" X's 
in eae 4A-104 REGr ARS NMSA 1978]. These defini- order. Section 4A-301(a) [55- 4A- 301 NMSA 1978]. In the 
tions, other related definitions, and the scope of Article 4A funds transfer, X is the originator, Bank Ai is the origina- 
can best be understood in the context of specific fact situa- tor's bank, and Bank B is the beneficiary's bank. When 
tions. Consider the following cases: Bank A executed X's order, X incurred an obligation to pay 
Case #1, X, which hasan account in Bank A; instructs Bank A the amount of the order. Section 44-402(c) [55-4A- 
that bank to pay $1,000,000 to Y's account in Bank A. 402 NMSA 1978]. When Bank B accepts the payment on der 
Bank A carries out X's instruction by making a credit of issued to it by Bank A, Bank B incurs an obligation to Y 
$1;000,000 to Y's account ‘and notifying Y that the credit to pay the amount of the order (Section 44-404(a)) [55-4A- 
is available for immediate withdrawal. The instruction by 404 NMSA 1978] and Bank A incurs an obligation to pay 
X to Bank Aisa "payment order" which was issued when Bank B. Section 4A-402(b) [55-4A-402 NMSA 1978]. Accep- 
it was sent to Bank A. Section 4A-103(a)(1) and (c) [55-4A- tance by Bank B also results in payment of $1,000,000 by 
103 NMSA 1978]. X is the "sender" of the payment order X to Y. Section 4A-406(a) [55-4A-406 NMSA 1978] In this 
and-Bank A is the "receiving bank." Section 4A-1038(a)(5) case two payment orders are involved in the funds transfer, 
and (a)(4) [55-4A-103 NMSA 1978]. Y is the "beneficiary" Case #3. Assume the same facts as in Case #2 except 
of the payment order and Bank A is the "beneficiary's that Bank A does not execute X's payment order by issu- 
bank." Section 4A-103(a)(2) and (a)(8) [55-4A-103 NMSA ing a payment order to Bank B: One bank will not nor- 
1978]. When Bank A notified Y of receipt: of the payment mally act to carry out a funds transfer for another bank 
order, Bank A "accepted" the payment. order, Section 4A- unless there is a preexisting arrangement between. the 
209(b)(1) [55-4A-209 NMSA 1978]. When Bank A accepted banks for transmittal of payment orders and settlement 
the order it incurred an obligation to'Y to pay the amount of accounts. For example, if Bank B is a foreign bank with 
of the order, Section 4A-404(a) [55-4A-404 NMSA:1978],. which Bank A has no relationship, Bank A can utilize a 
When Bank A accepted X's order, X incurred an obliga- bank that is a correspondent of both Bank A and Bank B. 
tion to pay Bank A the amount of the order. Section 4A- Assume Bank A issues a payment order to Bank C to pay 
402(b) [55-4A-402 NMSA 1978]. Payment'from X to Bank $1,000,000 to Y's account in Bank B. With respect to this 
A would normally be made by a debit to X's account in. order, Bank A is the sender, Bank C is the receiving Bank, 
Bank A. Section 4A-403(a)(3) [55-4A-403 NMSA 1978]. and Y is the beneficiary. Bank C will execute the payment 
At the time Bank A incurred the obligation to pay Y, pay- order of Bank A by issuing ‘a payment order to Bank B to 
ment of $1,000,000 by X to Y was also made. Section 4A- pay $1,000,000 to Y's account in Bank B. With respect to 
406(a) [55-4A:406 NMSA 1978]. Bank A paid Y when it Bank C's payment order, Bank C is the sender, Bank B 
gave notice to Y of a withdrawable credit of $1,000,000 to is the receiving bank, and Y is the beneficiary. Payment 
Y's account. Section 4A-405(a) [55-4A-405 NMSA 1978], of $1,000,000 by X to Y occurs when Bank B accepts the 
The overall transaction, which comprises the acts of X and payment order issued to it by Bank C. In this case the 
Bank A, in which the payment by X to Y is accomplished is funds transfer involves three payment orders. In the 
referred to as the "funds transfer." Section 4A-104(a) [55- funds transfer, X is the originator, Bank A is the origina- 
4A-104 NMSA 1978]. In this case only one payment order tor's bank, Bank B is the beneficiary s bank, and Bank C 
was involved in the funds transfer, A one-payment-order is an “intermediary bank," Section 4A-104(b) [55-4A-104 
funds transfer is usually referred to as a "book transfer" NMSA 1978]. In some cases there may be more than one 
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intermediary bank, and in those cases each intermediary 
bank is treated like Bank:C in Case #3. 

As the three cases demonstrate, a payment under Arti- 
cle 4A involves an overall transaction, the funds transfer, 
in which the originator, X, is making payment to the ben- 
eficiary, Y, but the funds transfer may encompass a series 
of payment orders that are issued in order to effect the 
payment initiated by the originator's payment order. 

In some cases)the originator and the beneficiary may be 
the same person. This will occur, for example, when a cor- 
poration orders a bank to transfer funds from an account 
of the corporation in that: bank to another:account of the 
corporation in that bank or in some other bank. In some 
funds transfers the first bank to issue a payment order is 
a bank that is executing a payment order of a customer 
that isnot a bank. In this case the customer is the origina- 
tor. In other cases; the first bank to issue a payment order 
is not acting for a customer, but is making a payment for 
its own account, In that event the first bank to issue a 
payment order is the erigimator as well as the originator's 
bank. 

2. "Payment order! is defined in Section 4A-103(a)(1) 
[55-4A-103 NMSA.1978] as an instruction to a bank to 
pay, or to cause another bank to pay, a fixed or determin- 
able amount of money. The bank to which the instruction 
is addressed.is known as the "receiving bank." Section 4A- 
103(a)(4) [55-4A-103 NMSA 1978]. "Bank" is defined in 
Section 4A-105(a)(2) [55-4A-105 NMSA. 1978]. The effect 
of this definition is to limit Article 4A to payments made 
through the banking system, A transfer of funds made 
by an entity outside the banking system is excluded. A 
transfer of funds through. an entity other than a bank is 
usually a consumer transaction involving relatively small 
amounts. of money and a single contract carried out by 
transfers of cash or.a cash equivalent such as a check. 
Typically, the transferor delivers cash or a check to the 
company making thé transfer, which agrees to pay a like 
amount to a person designated by the transferor. Trans- 
actions covered by Article 4A typically involve very large 
amounts of money in which several transactions involv- 
ing several banks may be necessary to carry out the pay- 
ment. Payments are normally made by debits or credits to 
bank accounts. Originators and beneficiaries are almost 
always business organizations and the transfers are usu- 
ally made to pay obligations. Moreover, these transactions 
are frequently done on the basis of very short-term credit 
granted by the receiving bank to the sender of the pay- 
ment order, Wholesale wire transfers involve policy ques- 
tions that are distinct from those involved i in consumer- 
based transactions by nonbanks. 

3. Further limitations on the scope of Article 4A are 
found in the three requirements found in subparagraphs 
(i), Gi), and (iii) of Section 4A-103(a)(1) [55-4A-1038 NMSA 
1978]. Subparagraph (i) states that the instruction to pay 
is a payment order only if it "does not state a condition to 
payment to the beneficiary other than time of payment." 
An instruction to pay a beneficiary sometimes is subject to 
a requirement that the beneficiary perform some act such 
as delivery of documents. For example, a New York bank 
may have issued a letter of credit in favor of X, a Califor- 
nia seller of goods to be shipped to the New York bank's 
customer in New York. The terms of the letter of credit 
provide for payment to X if documents are presented to 
prove shipment of the goods. Instead of providing for pre- 
sentment of the documents to the New York bank, the let- 
ter of credit states that they may be presented to a Cali- 
fornia bank that acts as an agent for payment. The New 
York bank sends an instruction to the California bank to 
pay X upon presentation of the required documents. The 
instruction is not covered by Article 4A because payment 
to the beneficiary is conditional upon receipt of shipping 
documents, The function of banks in a funds transfer un- 
der Article 4A is comparable to the role of banks in the 
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collection and payment of checks in that it is essentially 
mechanical in nature. The low price and high speed that 
characterize funds transfers reflect this fact. Conditions 
to payment by the California bank other than time of pay- 
ment impose responsibilities on that bank that go beyond 
those in Article 4A funds transfers. Although the payment 
by the New York bank to X under the letter of credit is not 
covered by Article 4A, if X is paid by the California bank, 
paymentiof the obligation of the New York bank to reim- 
burse the California bank could be made by an Article 4A 
funds transfer. In such a case there is a distinetion bé- 
tween the payment by the New York bank to X under the 
letter of credit and the payment by the New York bank to 
the California bank. For example, if the New York bank 
pays its reimbursement obligation to the California bank 
by a Fedwire naming the California bank as beneficiary 
(see Comment .1 to Section 4A-107) [55-4A-107 NMSA 
1978]; payment. is made to the California bank. rather 
than to X. That: payment is governed by Article 4A and it 
could be made either before or after payment by the Cali- 
fornia bank to X. The payment by the New York bank to.X 
under the letter of credit.is not governed by Article 4A and 
it occurs: when ‘the California bank, as agent of the New 
York bank, pays X. No payment order was involved in that 
transaction. In this example; if the New York bank had 
erroneously sent an instruction to the California bank 
unconditionally instructing payment: to X, the instruction 
would have been an Article 4A payment order. If the pay- 
ment order was accepted (Section 4A-209(b)) [55-4A-209 
NMSA 1978] by the California bank, a payment by the 
New York bank to X would have resulted (Section 4A- 
406(a)) [55-4A-406 NMSA 1978]. But Article 4A would not 
prevent recovery of funds from X on the basis that'X was 
not entitled to retain the funds under the law of mistake 
and restitution, letter of credit law or other applicable law, 

4. Transfers of funds made through the banking sys- 
tem are commonly referred to as either "credit" transfers 
or "debit" transfers. In a credit transfer the instruction to 
pay is given by the person:‘making payment. In a debit 
transfer the instruction to pay is given by the person re- 
ceiving payment, The purpose of subparagraph (ii) of Sub- 
section (a)(1) of Section 4A-103 [55-4A-103 NMSA 1978] 
is to include credit transfers in Article 4A and to exclude 
debit transfers, All of the instructions to pay in the three 
cases described in Comment 1 fall within subparagraph 
(ii). Take Case #2 as an example. With respect to X's in- 
struction given to Bank A, Bank A will be reimbursed by 
debiting X's account or otherwise receiving payment from 
X. With respect to Bank A's instruction to Bank B, Bank B 
will be reimbursed by receiving payment from Bank A. In 
a debit transfer, a creditor, pursuant to authority, from the 
debtor, is enabled to draw on the debtor's bank account 
by issuing an instruction to pay to the debtor's bank. 
If the debtor's bank pays, ‘it will be reimbursed by the 
debtor rather than by the person giving the instruction. 
For example, the holder of an insurance policy may pay 
premiums by authorizing the insurance company to order 
the policyholder's bank to pay the insurance company. 
The order to pay may be in the form of a draft covered 
by Article 3, or it might be an instruction to pay that is 
not an instrument under that Article. The bank receives 
reimbursement by debiting the policyholder's account. Or, 
a subsidiary corporation may make payments to,its par- 
ent by authorizing the parent to order the subsidiary's 
bank’ to pay the parent from the subsidiary's account. 
These transactions are not covered by Article 4A because 


subparagraph (2) is not satisfied. Article 4A is limited to 


transactions in which the account to be debited by the 
receiving bank is that of the person in whose name the 
instruction is given. 

If the beneficiary of a funds transfer is the originator 
of the transfer, the transfer is governed, by Article 4A if it 
is a credit transfer in form. If it is in the form of a debit 
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transfer it is not governed by Article 4A. For example, Bank do not have an account relationship, Originator's 
Corporation has accounts in Bank A and Bank B. Corpo- Bank may execute Originator's order by issuing a teller's 
ration instructs Bank A to pay to Corporation's account check payable to Beneficiary's Bank for $10,000 along 
in Bank B. The funds transfer is governed by Article 4A. with instructions to credit Beneficiary's account in that 
Sometimes, Corporation will authorize Bank B to draw amount. The instruction to Beneficiary's Bank to credit 
on Corporation's account in Bank A for the purpose of Beneficiary's account is a payment order. The check is the 
transferring funds into Corporation's account in Bank B. means by which Originator's Bank pays its obligation as 
If Corporation also makes an agreement with Bank A un- sender of the payment order. The instruction of Origina- 
der which Bank A is authorized to follow instructions of tor's Bank to Beneficiary's Bank might be given in a let- 
Bank B, as agent of Corporation, to transfer funds from ter accompanying the check or it may be written on the 
Customer's account in Bank A, the instruction of Bank B check itself, In either case the instruction to Beneficiary's 
is a payment order of Customer and is governed by Article Bank is a payment order but the check itself (which is an 
4A. This kind of transaction is known in the wire-transfer order to pay addressed to the drawee rather than to Ben- 
business as a "draw-down transfer." If Corporation does eficiary's Bank) is an instrument under Article 3 and is 
not make such an agreement with Bank A and Bank B not a payment order. The check can be both the means by 
instructs Bank A to. make the transfer, the order is in form which Originator's Bank pays its obligation under § 4A- 
a debit transfer and is not governed by Article 4A. These 402(b) [55-4A-402 NMSA 1978] to Beneficiary's Bank and 
debit transfers are normally ACH transactions in which the means by which the instruction to Beneficiary's Bank 
Bank A relies on Bank B's warranties pursuant to ACH is transmitted. 
rules, including the warranty that the transfer is autho- 6. Most payments covered by Article 4A are commonly 
rized. referred to as wire transfers and usually involve some 
5, The principal effect of subparagraph (iii) of Subsec- kind of electronic transmission, but the applicability of 
tion (a) of Section 4A-103 [55-4A-103 NMSA 1978] is to Article 4A does not depend upon the means used to trans- 
exclude from Article 4A payments made by check or credit mit the instruction of the sender. Transmission may be by 
card. In those cases the instruction of the debtor to the letter or other written communication, oral communica- 
bank on which the check is drawn or to which the credit tion or electronic communication.-An oral communication 
card slip is to be presented is contained in the check or is normally given by telephone. Frequently the message 
credit card slip signed by the debtor. The instruction is not is recorded by the receiving bank to provide evidence of 
transmitted by the debtor directly to the debtor's bank. the transaction, but apart from problems of proof there is 
Rather, the instruction is delivered or otherwise transmit- no need to record the oral instruction. Transmission of an 
ted by the debtor to the creditor who then presents it to instruction may be a direct. communication between the 
the bank-either directly or through bank collection chan- sender and the receiving bank or through an intermediary 
nels, These payments are governed by Articles 3 and 4 and such as an agent of the sender, a communication system 
federal law. There are, however, limited instances in which such as international cable, or a funds transfer system 
the paper on which a check is printed can be used as the such as CHIPS, SWIFT or an automated clearing house. 
means of transmitting a payment order that is covered’ by 
Article 4A. Assume that Originator instructs Originator's ANNOTATIONS 
Bank to pay $10,000 to the account of Beneficiary in Ben- Effective dates. — Laws 1992, ch. 114, § 288 made the 
eficiary's Bank. Since the amount of Originator's payment act effective July 1, 1992. 


order is small; if Originator's Bank and Beneficiary's 


55-4A-105. Other definitions. 


(a) In this article: 

(1) "authorized account" means a deposit account of a customer in a bank designated by 
the customer as a source of payment of payment orders issued by the customer to the bank; if a 
customer does not so designate an account, any account of the customer is an authorized account 
if payment of a payment order from that account is not inconsistent with a restriction on the use 
of that account; 

(2) "bank" means a person engaged in the business of banking and includes a savings 
bank, savings and loan association, credit union and trust company; a branch or separate office of 
a bank is a separate bank for purposes of this article; 

(3) "customer" means a person, including a bank, having an account with a bank or from 
whom a bank has agreed to receive payment orders; 

(4) "funds-transfer business day" of a receiving bank means the part of a day hiring which 
the receiving bank is open for the receipt, processing and transmittal of payment orders and can- 
cellations and amendments of payment orders; 

(5) "funds-transfer system" means a wire transfer network, automated clearing house or 
other communication system of a clearing house or other association of banks through which a 
payment order by a bank may be transmitted to the bank to which the order is addressed; 

(6) [Reserved]; and 

(7) "prove" with respect to a fact means to meet the burden of establishing the ays (Para- 
graph (8) of Subsection (b) of Section 55-1-201 NMSA 1978). 

(b) Other definitions applying to this article and the sections in which they appear are: 
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"acceptance" 

"beneficiary" 

"beneficiary's bank" 
"executed" 

"execution date" 

"funds transfer" 
"funds-transfer system rule" 
"intermediary bank" — 
"originator" . 
"originator's bank" 


"payment by beneficiary's bank to beneficiary 


"payment by originator to beneficiary" 
"payment by sender to receiving bank" 
"payment date" 

‘payment order" 

"receiving bank" 

"security procedure" 


"sender" 
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Section 55-4A-209 NMSA 1978; 
Section 55-4A-103 NMSA 1978; 
Section 55-4A-103 NMSA 1978; 
Section 55-4A-301 NMSA 1978; 
Section 55-4A-301 NMSA 1978; 
Section 55-4A-104 NMSA 1978; 
Section 55-4A-501 NMSA 1978;. 
Section 55-4A-104 NMSA 1978; 
Section 55-4A-104 NMSA 1978; 
Section 55-4A-104 NMSA 1978; 
Section 55-4A-405 NMSA 1978; 
Section 55-4A-406 NMSA 1978; 
Section 55-4A-403 NMSA 1978; 
Section 55-4A-401 NMSA 1978; 
Section 55-4A-103 NMSA 1978; 
Section 55-4A-103 NMSA 1978; 
Section 55-4A-201 NMSA 1978; and 


Section 55-4A-103 NMSA 1978. 


(ec) The following définitiotis i in Chapter 55, Article 4 NMSA 1978 apply to this article: 


"clearing house" 
"item" 
"suspends payments" 


Section 55-4-104 NMSA 1978; 
Section 55-4-104 NMSA 1978; and 


Section 55-4-104 NMSA 1978. 


(d) In addition, Chapter 55, Article 1 NMSA 1978 contains general definitions and principles of 
construction and interpretation applicable throughout this article. 


History: 1978 Comp., § 55-4A-105, enacted by Laws 
1992, ch. 114, § 201; 2005, ch. 144, § 48; 2009, ch, 234, 
§ 17, 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with oe el of the PEB for the UCC. All 
rights reserved. 

1. The definition of "bank" in Subsection (a)(2) in- 
cludes some institutions that are not commercial banks. 
The definition reflects the fact that many financial insti- 
tutions now perform functions previously restricted to 
commercial banks, including acting on behalf of custom- 
ers in funds transfers, Since many funds transfers involve 
payment orders to or from foreign countries the definition 
also covers’ foreign banks. The definition also includes 
Federal Reserve Banks. Funds transfers carried out by 
Federal Reserve Banks are described in Comments 1 and 
2 to Section 4A-107 [55-4A-107 NMSA 1978]. 

2. Funds transfer business is frequently transacted by 
banks outside of general banking hours. Thus, the defi- 
nition of banking day in Section 4-104(1)(c) [55-4A-104 
NMSA 1978] cannot be used to describe when a bank is 
open for funds transfer business, Subsection (a)(4) defines 
a new term, "funds transfer business day," which is ap- 
plicable to Article 4A. The definition states, "is open for 
the receipt, processing, and transmittal of payment orders 
and cancellations and amendments of payment orders." 
In some cases it is possible to electronically transmit pay- 
ment orders and other communications to a receiving 
bank at any time. If the receiving bank is not open for 
the processing of an order when itis received, the com- 
munication is stored in the receiving bank's computer for 
retrieval when the receiving bank is open for processing. 
The use of the conjunctive makes clear that the defined 
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term is limited to the period during which all functions of 
the receiving bank can be performed, i.e., receipt, process- 
ing, and transmittal of payment orders, cancellations and 
amendments. 

3. Subsection (a)(5) defines "funds transfer system," 
The term includes a system such as CHIPS which pro- 
vides for transmission of a payment order as well as 
settlement of the obligation of the sender to pay the or- 
der. It also includes automated clearing houses, operated 
by a clearing house or other association of banks, which 
process and transmit payment orders of banks to other 
banks. In addition the term includes organizations that 
provide only transmission services such as SWIFT. The 
definition also includes the wire transfer network and au- 
tomated clearing houses of Federal Reserve Banks. Sys- 
tems of the Federal Reserve Banks, however, are treated 
differently from systems of other associations of banks, 
Funds transfer systems other than systems of the Federal 
Reserve Banks are treated in Article 4A as a means of 
communication of payment orders between participating 
banks. Section 4A-206 [55-4A-206 NMSA 1978]. The Com- 
ment to that section and the Comment to Section 4A-107 
explain how Federal Reserve Banks function under Ar- 
ticle 4A. Funds transfer systems are also able to promul- 
gate rules binding on participating banks that, under Sec- 
tion 4A-501 [55-4A-501 NMSA 1978], may supplement or 
in some cases may even override provisions of Article 4A. 

4, Subsection (d) incorporates definitions stated in Ar- 
ticle 1 as well as principles of construction and interpreta- 
tion stated in that Article. Included is Section 1-103 [55-1- 
108 NMSA 1978], The last paragraph of the Comment to 
Section 4A-102 [55-4A-102 NMSA 1978] is addressed to 
the issue of the extent to which general principles of law 
and equity should apply to situations covered by provi- 
sions of Article 4A. 
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ANNOTATIONS + the definition for "clearing house" and reference to Sec- 
tion 55-4-104 NMSA 1978 
The 2009 amendment, effective January 1, 2010, in The 2005 amendment, effective January 1, 2006, de- 
Subsection (c), deleted the definition for clearinghouse" leted the definition of "good faith" in Subsection (a)(6). 


and reference to Section’55-4-104 NMSA 1978 and added 


55-4A-106. Time payment order is received. 


(a) The time of receipt of a payment order or communication canceling or, amending a pay- 
ment order is determined by the rules applicable to receipt of a notice stated in Section 55-1-202 
NMSA 1978. A receiving bank may fix a cut-off time or times on a funds-transfer business day. for 
the receipt and processing of payment orders and communications canceling or amending pay- 
ment orders. Different cut-off times may apply to payment orders, cancellations or amendments, 
or to different categories of payment orders, cancellations or amendments. A cut-off time may ap- 
ply to senders generally or different cut-off times may apply to different senders or categories of 
payment orders. If a payment order or communication canceling or amending a payment order is 
received after the close of a funds-transfer business day or after the appropriate cut-off time on a 
funds-transfer business day, the receiving bank may treat the payment order or communication as 
received at the opening of the next funds-transfer business day. 

(b) Ifthis article refers to an execution date or payment date or states a day on which a receiv- 
ing bank is required to take action, and the date or day does not fall on a funds-transfer business 
day, the next day that is a funds-transfer business day is treated as the date or day stated, unless 
the contrary is stated in this article. : 


History: 1978 Comp., § 55-4A-106, enacted by Laws in Section 1-202 [55-1-202 NMSA, 1978]. Thus,. time of 


1992, ch. 114, § 202; 2005, ch. 144, § 49; 2015, ch. 54, receipt is determined by the same rules that determine 
§3. when a notice is received. Time of receipt, however, may 
OFFICIAL COMMENTS be altered by a cut-off time. ., 
UCC Official Comments © by ALI & the NCCUSL. Re- QUATIONS 
produced with permission of the PEB for the UCC. All The 2015 amendment, effective July 1,2015, amended 
rights reserved. the Uniform Commercial Code, as enacted by New Mexico, 
The time that a payment order is received by a receiv- to make it uniform; and in Subsection (a), after "amend- 
ing bank usually defines the payment date or the execu- ments", added "or to different categories of payment or- 
tion date of a payment order. Section 4A-401 [55-4A-401 ders, cancellations or amendments". 
NMSA 1978] and Section 4A-301 [55-4A-301 NMSA The 2005 amendment, effective January 1, 2006, 
1978]. The time of receipt of a payment order, or com- changed the statutory reference in Subsection (a), from 
munication cancelling or amending a payment order is Section 55-1-201(27) NMSA 1978 to Section 55-1-202 


defined in Subsection (a) by reference to the rules stated NMSA 1978, 


55-4A-107. Federal reserve regulations and operating circulars. 


Regulations of the board of governors of the federal reserve system and operating circulars of 
the federal reserve banks supersede any inconsistent aay salons of ibis article to} athe extent of the 
inconsistency. 


History: 1978 Comp., § wer ha enacted by Laws X will debit. Bank A's account and will credit the account 
hd ch, 114, § 203. of Reserve Bank Y. Reserve Bank X will issue an instruc- 
tion to Reserve Bank Y requesting a debit; of $1,000,000 


OFFICIAL COMMENTS to the account, of Reserve Bank X and an equal credit to 
UCC Official Comments © by ALI & the NCCUSL. Re. _ Bank B's account in Reserve Bank Y. Reserve Bank Y will 
produced with permission of the PEB for the UCC. All make the requested. debit and credit.and will give Bank B 
rights reserved. an advice of credit, The definition of "bank" in Section 4A- 
1. Funds transfers under Article 4A may be made, in 105(a)(2) [55-4A-105 NMSA 1978] includes both Reserve 
whole or in part, by payment orders through a Federal Bank X and Reserve Bank Y. Bank A's instruction to Re- 
Reserve Bank in what is usually referred to as a trans- serve Bank X to pay money to Bank B is a payment or- 
fer by Fedwire. If Bank A, which has an account in Fed- der under Section 4A-108(a)(1), [55-4A-103 NMSA 1978]. 
eral Reserve Bank X, wants to pay $1,000,000 to Bank B, Bank A is the sender and Reserve Bank X is the receiving 
which has an account in Federal Reserve Bank Y, Bank A bank. Bank B is the beneficiary, of Bank A's order and of 
can issue an instruction to Reserve Bank X requesting a the funds. transfer. Bank A is the originator of the funds 
debit of $1,000,000 to Bank A's Réserve account and an transfer and is, also the originator's bank. Section 4A- 
equal credit to Bank/B’s. Reserve account. Reserve Bank 104(c) and (d) [55-4A-104 NMSA 1978]. Reserve Bank X, 
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an intermediary bank under Section 4A-104(b) [55-4A- 
104 NMSA 1978], executes Bank A's order by sending a 
payment order to Reserve Bank Y instructing that bank 
to credit the Federal Reserve account of Bank B. Reserve 
Bank Y is the beneficiary's bank. 

Suppose the transfer of funds from Bank A to Bank B 
is part of a larger transaction in which Originator, a cus- 
tomer of Bank A, wants to pay Beneficiary, a customer of 
Bank B. Originator issues a payment order to Bank A to 
pay $1,000,000 to the account of Beneficiary in Bank B. 
Bank A may execute Originator's order by means of Fed- 
wire which simultaneously transfers $1,000,000 from 
Bank A to Bank B and carries a message instructing 
Bank B to pay $1,000,000 to the account of Y. The Fedwire 
transfer is carried out as described in the previous para- 
graph, except that the beneficiary of the funds transfer 
is Beneficiary rather than Bank B. Reserve Bank X and 
Reserve Bank Y are intermediary banks. When Reserve 
Bank Y advises Bank B of the credit to its Federal: Re- 
serve account it will also instruct Bank B to pay to the 
account of Beneficiary. The instruction is a payment order 
to Bank B which is the beneficiary's bank. When Reserve 
Bank Y advises Bank B of the credit to its Federal Reserve 
account Bank B receives payment of the payment order 
issued to it by Reserve Bank Y. Section 4A-403(a)(1) [55- 
4A-403 NMSA 1978]. The payment order is automatically 
accepted by Bank B at the time it receives the payment 
order of Reserve Bank Y. Section 4A-209(b)(2) [55-4A-209 
NMSA 1978]. At the time of acceptance by Bank B pay- 
ment by Originator to Beneficiary also occurs. Thus, in a 
Fedwire transfer, payment to the beneficiary's bank, ac- 
ceptance by the beneficiary's bank and payment by the 
originator to the beneficiary all occur simultaneously by 
operation of law at the time the payment ase to the ben- 
eficiary's bank is received. 

If originator orders payment to the account of Ben- 
eficiary in Bank C rather than Bank B, the analysis is 
somewhat modified. Bank A may not have any relation- 
ship with Bank C and may not be able to make payment 
directly to Bank C. In'that case, Bank A could send a Fed- 
wire instructing Bank B to instruct Bank C to pay Benefi- 
ciary. The analysis is the same as the previous case except 
that Bank B is an intermediary bank and Bank C is the 
beneficiary's bank. 

2. A funds transfer can also be made through a Fed- 
eral Reserve Bank in an automated clearing house trans- 
action. In a typical case, Originator instructs Originator's 
Bank to pay to the account of Beneficiary in Beneficiary's 
Bank. Originator's instruction to pay a particular benefi- 
ciary is transmitted to Originator's Bank along with many 
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other instructions for payment to other beneficiaries by 
many different beneficiary's banks. All of these instruc- 
tions are contained in a magnetic tape or other electronic 
device. Transmission of instructions to the various ben- 
eficiary's banks requires that Originator's instructions be 
processed and repackaged with instructions of other origi- 
nators so that all instructions to a particular beneficiary's 
bank are transmitted together to that bank. The repack- 
aging is done in processing centers usually referred to as 
automated clearing houses. Automated clearing houses 
are operated either by Federal Reserve Banks or by other 
associations of banks. If Originator's Bank chooses to ex- 
ecute Originator's instructions by transmitting them to a 
Federal Reserve Bank for processing by the Federal Re- 
serve Bank, the transmission to the Federal Reserve Bank 
results in the issuance of payment orders by Originator's 
Bank tothe Federal Reserve Bank, which is an interme- 
diary bank. Processing by the Federal Reserve Bank will 
result in the issuance of payment orders by the Federal 
Reserve Bank to Beneficiary's Bank as well as payment 
orders to other beneficiary's banks making payments to 
carry out Originator's instructions, 

3. Although the terms of Article 4A apply to funds 
transfers involving Federal Reserve Banks, federal pre- 
emption would make ineffective any Article 4A provision 
that conflicts with federal law. The payments activities of 
the Federal Reserve Banks are governed by regulations of 
the Federal Reserve Board and by operating circulars is- 
sued by the Reserve Banks.themselves, In some instances, 
the operating circulars are issued pursuant to a Federal 
Reserve Board regulation. In. other cases, the Reserve 
Bank issues .the operating circular under its own author- 
ity under the Federal Reserve Act, subject to review by the 
Federal Reserve Board. Section 4A-107 [55-4A-107 NMSA 
1978] states that Federal Reserve Board regulations and 
operating circulars of the Federal Reserve Banks super- 
sede any inconsistent provision of Article 4A to the extent 
of the inconsistency. Federal Reserve Board regulations, 
being valid exercises of regulatory authority pursuant to 
a federal statute, take precedence over state law if there 
is an inconsistency. Childs v. Federal. Reserve Bank of 
Dallas, 719 F.2d 812 (5th Cir. 1983), reh. den, 724 Fi2d 
127 (5th Cir. 1984). Section 4A-107 [55-4A-107 NMSA 
1978] treats operating circulars as having the same effect 
whether issued under the Reserve Bank's own authority 
or under a Federal Reserve Board regulation, 


ANNOTATIONS 


Effective dates. — Laws 1992, ch. 114, § 238 made the 
act effective July 1, 1992. 


55-4A-108. Relationship to electronic fund transfer act. 


(a) Except as provided in Subsection (b) of this section, this article does not.apply toa funds 
transfer any part of which is governed by the Electronic Fund Transfer Act of 1978 (Title XX, Pub- 
lic Law 95-630, 92 Stat. 3728, 15 U.S.C. Section 1693 et seq.) as amended from time to time, 

(b) This article applies to a funds transfer that is a remittance transfer as defined in the Elec- 
tronic Fund Transfer Act of 1978 (15 U.S.C. Section 16930-1) as amended from time to time, unless 
the remittance transfer is an.electronic fund transfer as defined in the Electronic Fund Transfer 
Act of 1978 (15 U.S.C. Section 1693a) as amended from time to time. 

(c) Ina funds transfer to which this article applies, in the event of an inconsistency between an 
applicable provision of this article and an applicable provision of the Electronic Fund Transfer Act 
of 1978 (15 U.S.C. Section 1693 et seq.) as amended from time to time, the provisions of the Elec- 
tronic Fund Transfer Act of 1978 (15 U.S.C. Section 1693 et seq.) as amended from time to time, 


governs to the extent of the inconsistency. 


699 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


55-4A-108 


History: 1978 Comp., § 55-4A-108, enacted by Laws 
1992, ch. 114, § 204; 2018, ch. 187, § 2. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission ‘of the PEB for the’ UCC. All 
rights reserved. 

1. The Electronic Fund Transfer Act (EFTA), imple- 
mented by Regulation E, 12 C.FR. Part 1005, is a fed- 
eral statute that covers aspects of electronic fund trans- 
fers involving consumers. EFTA also governs remittance 
transfers, defined in 15 U.S.C. Sec. 16930-1, which involve 
transfers of funds through electronic means by ‘consum- 
ers to recipients in another country through persons or 
financial institutions that provide such transfers in the 
normal course of their business. Not all "remittance trans- 
fers" as defined in EFTA, however, qualify as "electronic 
fund transfers" as defined under the EFTA, 15 U.S.C. 
Sec. 1693a(7). While Section 4A-108(a) [55-4A-108(a) 
NMSA 1978] broadly states that Article 4A does not ap- 
ply to any funds transfer that is governed in any part by 
EFTA, Subsection (b) provides an exception. The purpose 
of Section 4A-108(b) [55-4A-108(b) NMSA 1978] is to al- 
low this Article to apply to a funds transfer as defined in 
Section 4A-104(a) [55-4A-104(a) NMSA ‘1978] (see’ Sec- 
tion 4A-102 [55-4A-102 NMSA 1978]) that also is a remit- 
tance transfer as defined in EFTA, so long as that remit- 
tance transfer is not an electronic fund transfer as defined 
in EFTA. If the resulting application ofthis Article to an 
EFTA-defined "remittance transfer" that is not an EFTA- 
defined "electronic fund transfer" creates an inconsistency 
between an applicable provision of this Article arid an ap- 
plicable provision of EFTA, then, as a matter of federal 
supremacy, the provision of EFTA governs to the extent of 
the inconsistency. Section 4A-108(c) [55-4A-108(c) NMSA 
1978]. Of course, in the case of a funds transfer that also 
relates to another jurisdiction, the forum's conflict of laws 
principles determine whether it will apply the law in ‘ef- 
fect in this State (including this Article and EFTA) or the 
law of another jurisdiction to all or any part of the funds 
transfer. See Section 4A-507 [55-4A-507 NMSA 1978]. 

2. The following cases illustrate the relationship be- 
tween EFTA/and this Article pursuant to Section 4A-108 
[55-4A-108 NMSA 1978]. 

Case #1. A commercial customer of Bank A sends a 
payment order to Bank A, instriicting Bank A to trans- 
fer funds from its account at.Bank A to the account of a 
consumer at Bank B, The funds transfer is executed by a 
payment order from Bank A to an intermediary bank and 
is executed by the intermediary bank by means of an-au- 
tomated clearinghouse credit entry to the consumer's ac- 
count at Bank B (the beneficiary's bank). The transfer into 
the consumer's account is an "electronic fund transfer" as 
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defined in 15 U.S.C. Sec. 1693a(7). Pursuant to Section 4A-- — : 


108(a) [55-4A-108(a) NMSA 1978], Article 4A does not ap- 
ply to any part of the funds transfer because EFTA governs 
part of the funds transfer. The transfer is not a "remittance 
transfer" as defined in.15 U.S.C. Sec, 16930-1 because the 
originator is not a consumer customer. Thus Section 4A- 
108(b) [55-4A-108(b) NMSA 1978] does not apply. 

A court might, however, apply appropriate principles 
from Article 4A by analogy in analyzing any part of the 
funds transfer that is not subject to the provisions of 
EFTA or other law, such as the obligation of the interme- 
diary bank to execute the payment order of the origina- 
tor's bank (Section 4A-302 [55-4A-302 NMSA 1978]), or 
whether the payment order of the commercial customer to 
Bank A is authorized or verified (Sections 4A-202 [55-4A- 
202 NMSA 1978] and 4A-203 [55-4A-203 NMSA 1978)]). 

Case #2, A consumer originates a payment order that is 
a remittance transfer as defined in 15 U.S.C. Sec. 16930-1 
and provides the remittance transfer provider (Bank A) 
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with cash in the amount of the transfer plus any relevant 
fees, The funds transfer is routed through an intermedi- 
ary bank for final credit to the designated recipient's ac- 
count at Bank. B. Bank A's payment order identifies the 
designated recipient by both name and account number 
in Bank B, but the name and number :provided identify 
different persons. This remittance transfer is not an "elec- 
tronic fund transfer" as defined in 15 U.S.C. Sec. 1693a(7) 
because it is not initiated by electronic means froma con- 
sumer's account, but does qualify as a "funds transfer" as 
defined in Section 4A-104 [55-4A-104 NMSA 1978], Both 
Article 4A and EFTA apply to the funds transfer. Sec- 
tions 4A-102, 4A-108(a), (b) [55-4A-102, 55-4A-108(a), (b) 
NMSA 1978], Article, 4A's provision on mistakes in iden- 
tifying the designated beneficiary, Section 4A-207 [55-4A- 
207 NMSA 1978], would apply as long as not inconsis- 
tent with the governing EFTA provisions. See 15 U.S.C. 
Sec. 16930-1(d), Section 4A-108(c) [55-4A-108(c) NMSA 
1978], See Comment 1 to this Section. 

Case #3. A:consumer originates a payment order from 
the consumer's account at Bank A to the designated re- 
cipient's account at Bank B located outside the United 
States. Bank A uses the CHIPS system to: execute that 
payment order. The funds transfer is-a "remittance trans- 
fer" as defined in 15 U.S.C. Sec. 16930-1. This trans- 
fer is not.an "electronic fund transfer" as defined in 15 
U.S.C. Sec. 1693a(7) because of the exclusion for transfers 
through systems such as CHIPS in 15.U.S.C. Sec. 1693a(7) 
(B), but qualifies as a "funds transfer" as defined in Sec- 
tion 4A-104 [55-4A-104 NMSA 1978]. Under Sections 4A- 
102 and 4A-108(b) [55-4A-102 and 55-4A-108(b) NMSA 
1978], both Article 4A and EFTA apply to the funds trans- 
fer. The EFTA will prevail to the extent of any inconsis- 
tency between EFTA and Article 4A: Section 4A-108(c) 
[55-4A-108(c) NMSA 1978]. See Comment 1 to this Sec- 
tion, For example, if the consumer subsequently exercises 
a right under EFTA to cancel the remittance transfer 
and obtain a refund, Bank A would be required to comply 
with the EFTA rule even if Article 4A prevents Bank A 
from cancelling or reversing the payment order that Bank 
A‘sent to its receiving bank. Section 4A-211 [55- 4A 211 
NMSA 1978]. 

. Case #4, A person fraudulently originates an nagtiow. 

ized sae order from a consumer's account, through 
use of an.online banking interface and the payment order 
is executed using a system that qualifies the transaction 
as an "electronic fund transfer" under EFTA. The funds 
transfer that results from execution of the unauthorized 
payment order is not governed by Article 4A, Section 4A- 
108(a) [55-4A-108(a) NMSA, 1978]., Whether the funds 
transfer also qualifies as a "remittance transfer" under 
EFTA has no bearing on the application of Article 4A. 

Case #5, A person fraudulently originates an unauthor- 
ized payment order from a consumer's account at Bank 
A through forging written documents that are provided 
in person to an employee of Bank A. This: transaction is 


-not an "electronic fund transfer" as defined in 15 U.S.C. 


Sec. 1698a(7) because it was not initiated by electronic 
means, but qualifies as a "funds transfer" as defined in 
Section 4A-104 [55-4A-104 NMSA 1978]. Article 4A ap- 
plies regardless of whether the funds transfer also quali- 
fies as a "remittance transfer" under 15 U.S.C. Sec. 16930- 
1. If the funds transfer is not a remittance transfer, the 
provisions of Section 4A-108 [55-4A-108 NMSA 1978] are 
not implicated because the funds transfer does not fall 
under EFTA, and the general scope provision of Article 
4A governs. Section 4A-102 [55-4A-102 NMSA 1978]. If 
the funds transfer is a remittance transfer, and thus gov- 
erned by EFTA, Section 4A-108(b) [55-4A-108(b) NMSA 
1978] provides that Article 4A also applies. The provisions 
of Article 4A allocate the loss arising from the unauthor- 
ized payment order as long as those provisions are not 
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inconsistent with the provisions of the EFTA applicable 
to remittance transfers. See 15 U.S.C. Sec. 169380-1, Sec- 
tion 4A-108(c). See Comment 1 to this Section, 


3. Regulation J, 12 C.F.R. Part 210, of the Federal Re- © 
serve Board addresses the application of that.regulation . 


and EFTA to fund transfers made through Fedwire. Fed- 
wire transfers are further described in Official Comments 
1 and 2 to Section 4A-107 [55-4A-107 NMSA 1978], In ad- 
dition, funds transfer system rules may be applicable pur- 
suant to Section 4A-501 [55-4A-501 NMSA 1978]. 
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ANNOTATIONS 
The 2013 amendment, effective July 1, 2018, clari- 


' fied the applicability of the Uniform Commercial Code to 


a remittance transfer as defined in the federal Electronic 
Fund Transfer Act of 1978; in the title, deleted "exclu- 
sions of customer transactions governed by federal law" 
and added "relationship to electronic fund transfer act'; 
in Subsection (a), at the beginning of the sentence, added 
"Except as provided in Subsection (b) of this section"; and 


added Subsections (b) through (c). 


_ PART 2 | 
ISSUE AND ACCEPTANCE OF PAYMENT ORDER 


55-4A-201. Security procedure. 


"Security procedure" means a procedure aattblished by agreement of a customer and a receiv- 
ing bank for the purpose of (i) verifying that a payment order or communication amending or 
canceling a payment order is that of the customer, or (ii) detecting error in the transmission or the 
content of the payment order or communication. A security.procedure may require the use of al- 
gorithms or other codes, identifying words or numbers, encryption, callback procedures or similar 
security devices. Comparison of a signature on a payment order or communication with an autho- 


rized specimen signature of the customer is not by itself a security procedure. 


History: 1978 Comp., § 55-4A-201, enacted by Laws 
1992, ch. 114, § 205. 


OFFICIAL COMMENTS . 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

A large percentage of payment orders and communica- 
tions amending or cancelling payment orders are trans- 
mitted electronically and it is standard practice to use 
security procedures that are designed to assure the au- 


thenticity of the message. Security procedures can also 


be used to detect error in the content of messages or to 
detect payment orders that are transmitted by mistake as 
in the case of multiple transmission of the same payment 
order. Security procedures might also apply to communi- 
cations that are transmitted by telephone or in writing. 
Section 4A-201 [55-4A-201. NMSA 1978] defines. these 
security procedures. The definition of security procedure 


limits the term to a procedure "established by agreement 
of a.customer and a receiving bank." The term does not 
apply to procedures that the receiving bank may follow 
unilaterally in processing payment orders, The question 
of whether loss that may result from the transmission of 
a spurious or erroneous payment order will be borne by 
the receiving bank or the sender or purported sender is 
affected by whether a security procedure was or was not 
in effect and whether there was or was not. compliance 
with the procedure. Security procedures are referred to 
in Sections 4A-202 and 4A-203 [55-4A-202 and 55-4A-203 
NMSA 1978, respectively], which deal with authorized 
and verified payment orders, and Section 4A-205 [55-4A- 
205 NMSA 1978], which deals with erroneous payment 
orders. 


ANNOTATIONS 


Effective dates, — Laws 1992, ch. 114, § 238 made the 
act effective July 1, 1992. 


55-4A-202. Authorized and verified payment orders. 


(a) A payment order received by the receiving bank is the authorized order of the person iden- 
tified as sender if that pareon puthorizeds the order or is otherwise bound by it under the law of 
agency, 

(b) Ifa bank Add its customer aie agreed that the authenticity of payment orders issued to 
the bank in the name of the customer as sender will be verified pursuant to a security procedure, 
a payment order received by the receiving bank is effective as the order of the customer, whether 
or not authorized, if (i) the security procedure is a commercially reasonable method of providing 
security against unauthorized payment orders, and (ii) the bank proves that it accepted the pay- 
ment order in good faith and in compliance with the security, procedure and any written agree- 
ment or instruction of the customer restricting acceptance of payment orders issued in the name of 
the customer. The bank is not required to follow an instruction that violates a written agreement 
with the customer or notice of which is not received at a time and in a manner affording the bank 
a reasonable opportunity to act on it before the payment order is accepted. 
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(c) Commercial reasonableness of a security procedure is a question of law to be determined by 
considering the wishes of the customer expressed to the bank, the circumstances of the customer 
known to the bank, including the size, type and frequency of payment orders normally issued by 
the customer to the bank, alternative security procedures offered to the customer and security pro- 
cedures in general use by customers and receiving banks similarly situated. A security procedure 
is deemed to be commercially reasonable if (i) the security procedure was chosen by the customer 
after the bank offered, and the customer refused, a security procedure that was commercially 
reasonable for that customer, and (ii) the customer expressly agreed in writing to be bound by any 
payment order, whether or not authorized, issued in its name and accepted by the bank in compli- 
ance with the security procedure chosen by the.customer. 

(d) The term "sender" in this article includes the customer in whose name a payment order is 
issued if the order is the authorized order of the customer under Subsection (a), or it is effective as 
the orders of the customer under Subsection (b). 

(e) This section applies to amendments and cancellations of payment orders to the same extent 
it applies to payment orders. 

(f) Except as provided in this section and in Section 55- ae 203(a)(1) NMSA 1978, rights and 
obligations arising under this section or Paha 55-4A-203 NMSA 1978 may not be varied by 
agreement. 


History: 1978 Comp., § 55-4A-202, enacted by Laws This section is discussed in the Comment following Sec- 


1992, ch. 114, § 206. tion 4A-208 [55-4A-203 NMSA 1978]. 
OFFICIAL COMMENTS ANNOTATIONS 
UCC Official Comments © by ALI & the NCCUSL. Re- Effective dates. — Laws 1992, ch. 114, § 238 made the 


produced with permission of the PEB for the UCC. All act effective July 1, 1992. 
rights reserved. ) 


55-4A-203. Unenforceability of certain verified payment orders. 


(a) If an accepted payment order is not, under Section 55-4A-202(a) NMSA 1978, an autho- 
rized order of a customer identified as sender, but is effective as an order of the customer purayent 
to Section 55-4A-202(b) NMSA 1978, the following rules apply: 

(1) By express written agreement, the receiving bank may limit the extent to which it is 
entitled to enforce or retain payment of the payment order, 

(2) The receiving bank is not entitled to enforce or retain payment of the payment order if 
the customer proves that the order was not caused, directly or indirectly, by a person (i) entrusted 
at any time with duties to act for the customer with respect to payment orders or the security pro- 
cedure, or (ii) who obtained access to transmitting facilities of the customer or who obtained, from 
a source controlled by the customer and without authority of the receiving bank, information facili- 
tating breach of the security procedure, regardless of how the information was obtained or whether 
the customer was at fault. Information includes any access device, computer software or the like. 

(b) This section applies to amendments of payment orders to the same extent it applies to pay- 
ment orders. 


History: 1978 Comp., § 55-4A-208, enacted by Laws the sender's order and is obliged to pay the bank that ac- 


1992, ch. 114, § 207. cepted the order issued in execution of the sender's order. 
In either case the receiving bank may suffer a loss un- 

OFFICIAL COMMENTS less it is entitled to enforce payment of the payment order 

UCC Official Comments © by ALI & the NCCUSL. Re- that it accepted. If the person identified as the sender of 
produced with permission of the PEB for the UCC. All the order refuses to pay on the ground that the order was 
rights reserved. not authorized by that person, what are the rights of the 


1. Some person will always be identified as rhe. enh pe receiving bank? In the absence of a statute or agreement 
of a payment order. Acceptance of the order by the receiv- that specifically addresses the issue, the question usually 
ing bank is based on a belief by the bank that the order will be resolved by the law of agency. In some cases, the 
was authorized by the person identified as the sender, If law of agency works well. For example, suppose the re- 
the receiving bank is the beneficiary's bank acceptance ceiving bank executes a payment order given by means 
means that the receiving bank is obliged to pay the ben- of a letter apparently written by a corporation that is a 
eficiary. If the receiving bank is not the beneficiary's bank, customer of the bank and apparently signed by an offi- 
acceptance means that the receiving bank has executed cer of the corporation. If the receiving bank acts solely 
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on the basis of the letter, the corporation is not bound as 
the sender of the payment order unless the signature was 
that of the officer and the officer was authorized to act for 
the corporation in the issuance of payment orders, or some 
other agency doctrine such as apparent authority or es- 
toppel causes the corporation to be bound. Estoppel can be 
illustrated by the following example. Suppose P is aware 
that A, who is unauthorized to act for P, has fraudulently 
misrepresented to T that A is authorized to act for P. T be- 
lieves A and is about to rely on the misrepresentation. If P 
does not notify T of the true facts although P could easily 
do so, P may be estopped from denying A's lack of author- 
ity. A similar result could follow if the failure to notify T is 
the result of negligence rather than a deliberate decision. 
Restatement, Second, Agency § 8B. Other equitable prin- 
ciples such as subrogation or restitution might also allow 
a receiving bank to recover with respect to an unauthor- 
ized payment order that it accepted. In Gatoil (U\S.A.), 
Inc. v. Forest Hill State Bank, 1 U.C.C. Rep.Serv.2d 171.(D 
.Md. 1986), a joint venturer not authorized to order pay- 
ments from the account of the joint venture, ordered a 
funds transfer from the account. The transfer paid a bona 
fide debt of the joint venture. Although the transfer was 
unauthorized the court refused to require recredit of the 
account because the joint venture suffered no loss. The re- 
sult can be rationalized on the basis of subrogation of the 
receiving bank to the right of the beneficiary of the funds 
transfer to receive the payment from the joint venture. 

But in most cases these legal principles give the receiv- 
ing bank very little protection in the case of an authorized 
payment order, Cases like those just discussed are not 
typical of the way that most payment orders are trans- 
mitted and accepted, and such cases are likely to become 
even less common: Given the large amount of the typical 
payment order, a prudent receiving bank will be unwilling 
to accept a payment order unless it has assurance that the 
order is what it purports to be. This assurance is normally 
provided by security procedures described in Section 4A- 
201 [55-4A-201 NMSA 1978]. 

In avery large percentage of cases covered by Article 4A, 
transmission of the payment order is made electronically. 
The receiving bank may be required to act on the basis of 
a message that appears on a computer screen. Common 
law concepts of authority of agent to bind principal are 
not helpful. There is no way of determining the identity 
or the authority of the person who caused the message to 
be sent. The.receiving bank is not relying on the authority 
of any particular person to act for the purported sender. 
The case is not comparable to payment of a check by the 
drawee bank on the basis of a signature that is forged. 
Rather, the receiving bank relies on a security procedure 
pursuant to which the authenticity of the message can be 
"tested" by various devices which are designed to provide 
certainty that the message is that of the sender identi- 
fied in the payment order. In the wire transfer business 
the concept of "authorized" is different from that found in 
agency law, In that business a payment order is treated as 
the order of the person in whose name it is issued if it is 
properly tested pursuant to a security procedure and the 
order passes the test. 

Section 4A-202 [55-4A-202 NMSA 1978} reflects the 
reality of the wire transfer business. A person in whose 
name a payment order is issued is considered to be the 
sender of the order if the order is "authorized" as stated 
in Subsection (a) or if the order is "verified" pursuant to 
a security procedure in compliance with Subsection (b), If 
subsection (b) does not apply, the question of whether the 
customer is responsible for the order is determined by the 
law of agency. The issue is one of actual or apparent au- 
thority of the person who caused the order to be issued in 
the name of the customer. In some cases the law of agency 
might allow the customer to be bound by an unauthorized 
order if conduct of the customer can be used to find an 
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estoppel against the customer to deny that the order was 
unauthorized. If the customer is bound by the order under 
any of these agency doctrines, Subsection (a) treats the or- 
der as authorized and thus the customer is deemed to be 
the sender of the order. In most cases, however, Subsection 
(b) will apply. In that event there is no need to make an 
agency law analysis to determine authority. Under Sec- 
tion 4A-202 [55-4A-202 NMSA 1978], the issue of liability 
of the purported sender of the payment order will be de- 
termined by agency law only if the receiving bank did not 
comply with subsection (b). i 

2. The scope of Section 4A-202) [55-4A-202 NMSA 
1978] can be illustrated by the following cases. 

Case #1. A payment order purporting to be that of Cus- 
tomer is received by Receiving Bank but the order was 
fraudulently transmitted by a person who had no author- 
ity to act for Customer, 

Case #2. An authentic payment order was sent by Cus- 
tomer, but before the order was received by Receiving 
Bank the order was fraudulently altered by an unauthor- 
ized person to change the beneficiary. 

Case #3. An authentic payment order was received by 
Receiving Bank, but before the order was executed: by 
Receiving Bank a person who had no authority to act for 
Customer fraudulently sent a communication purporting 
to amend the order by changing the beneficiary. 

In each case Receiving Bank acted on the fraudulent com- 
munication by accepting the payment order. These cases 
are all essentially similar and they are treated identically 
by Section 4A-202 [55-4A-202 NMSA 1978]. In each case 
Receiving Bank acted on a communication that it thought 
was authorized by Customer when in fact the communica- 
tion was fraudulent. No distinction is made between Case 
#1 in which Customer took no part at all in the transaction 
and Case #2 and Case #3 in which an authentic order was 
fraudulently altered or amended by an unauthorized per- 
son. If Subsection (b) does not apply, each case is governed 
by subsection (a). If there are no additional facts on which 
an estoppel might be found, Customer is not responsible 
in Case #1 for the fraudulently issued payment order, in 
Case #2 for the fraudulent alteration or in Case #3 for the 
fraudulent amendment. Thus, in each case Customer is 
not liable to pay the order and Receiving Bank takes the 
loss. The only remedy of Receiving Bank is to seek recov- 
ery from the person who received payment as beneficiary of 
the fraudulent order. If there was verification in compliance 
with Subsection (b), Customer will take the loss unless Sec- 
tion 4A-203 [55-4A-203 NMSA 1978] applies. 

3, Subsection (b) of Section 4A-202 [55-4A-202 NMSA 
1978] is based on the assumption that losses due to fraudu- 
lent payment orders can best be avoided by the use of com- 
mercially reasonable security procedures, and that the use 
of such procedures should be encouraged. The subsection 
is designed to protect both the customer and the receiving 
bank, A receiving bank needs to be able to rely on objective 
criteria to determine whether it can safely act on a pay- 
ment order, Employees of the bank can be trained to "test" 
a payment order according to the various steps specified in 
the security procedure. The bank is responsible for the acts 
of these employees. Subsection (b)(ii) requires the bank 
to prove that it accepted the payment order in good. faith 
and "in compliance with the security procedure." If the 
fraud was not detected because the bank's employee did 
not perform the acts required by the security procedure, 
the bank has not complied. Subsection (b)(ii) also requires 
the bank to prove that it complied with any agreement or 
instruction that restricts acceptance of payment orders is- 
sued in the name of the customer. A customer may want to 
protect itself by imposing limitations on acceptance of pay- 
ment orders by the bank. For example, the customer may 
prohibit the bank from accepting a payment order that is 
not payable from an authorized account, that exceeds the 
credit balance in specified accounts of the customer, or that 
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exceeds some'other amount, Another limitation may relate 
to the beneficiary, The customer may provide the bank 
with a list of authorized beneficiaries and prohibit accep- 
tance of any payment order to a beneficiary not appear- 
ing on the list. Such limitations may be incorporated into 
the security procedure itself or they may be covered by a 
separate agreement or instruction. In either case, the bank 
must comply with the limitations if the conditions stated 
in subsection (b) are met. Normally limitations on accep- 
tance would be incorporated into an agreement between 
the customer and the receiving bank, but in some cases the 
instruction might be unilaterally given by the customer. 
If standing instructions or an agreement state limitations 
on the ability of the receiving bank to act, provision must 
be made for later modification of the limitations. Normally 
this would be done by an agreement that specifies particu- 
lar procedures to be followed. Thus, Subsection (b) states 
that the’ receiving bank is. not required .to follow an in- 
struction that violates a written agreement. The receiving 
bank is not bound by an instruction unless it has adequate 
notice of it. Subsections (25), (26) and (27) of Section 1-201 
[55-4A-201 NMSA 1978] apply. 

Subsection (b)(i) assures that the interests of the cus- 


tomer will be protected by providing an incentive to a bank 


to make available to the customer a security procedure that 
is commercially reasonable. Ifa commercially reasonable 
security procedure is not made available to the customer, 
subsection (b) does not apply. The result is that subsection 
(a) applies and the bank acts at its peril in accepting a pay- 
ment order that may be unauthorized. Prudent banking 
practice may require that security procedures be utilized 
in virtually all cases except for those in which personal 
contact between the customer and the bank eliminates the 
possibility of an unauthorized order. The burden of making 
available commercially reasonable security procedures is 
imposed on receiving banks because they generally deter- 
mine what security procedures can be used and are in the 
best position to evaluate the efficacy of the procedures of- 
fered to customers to combat fraud. The burden on the cus- 
tomer is to supervise its employees to assure compliance 
with the security procedure and to safeguard confidential 
security information and access to transmitting facilities so 
that the security procedure cannot be breached. ' 

4,..The principal issue that is likely to arise in litiga- 
tion involving Subsection (b) is whether the security pro- 
cedure in effect when a fraudulent payment order was ac- 
cepted was commercially reasonable. The concept of what 
is commercially reasonable in a given case is flexible. 
Verification entails labor and equipment costs that can 
vary greatly depending upon the degree of security that 
is sought. A customer that transmits very large numbers 
of payment orders in very large amounts may desire and 
may reasonably expect to be provided with state-of-the- 
art procedures that provide maximum security. But, the 
expense involved may make use of a state-of-the-art pro- 
cedure infeasible for a customer that normally transmits 
payment orders infrequently or in relatively low amounts, 
Another variable is the type of receiving bank, It is reason- 
able to require large money center banks to make avail- 
able state-of-the-art security procedures. On the other 
hand, the same requirement may not be reasonable for a 
small country bank. A\receiving bank might have several 
security procedures that are designed to meet the varying 
needs of different customers. The type of payment order is 
another variable. For example, in a wholesale wire trans- 
fer, each payment order is normally transmitted electroni- 
cally and individually. A testing procedure will be individ- 
ually applied to each payment order. In funds transfers to 
be made by means of an automated clearing house many 
payment orders are incorporated into an electronic device 
such as.a magnetic tape that is physically delivered, Test- 
ing of the individual payment orders is not feasible. Thus, 
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a different kind of security procedure must be adopted to 
take into account the different mode of transmission. 

The issue of whether a particular security procedure 
is commercially reasonable is a question of law. Whether 
the receiving bank complied with the procedure is a ques- 
tion of fact. It is appropriate to make the finding concern- 
ing commercial reasonability a matter of law because 
security procedures are likely to be standardized in the 
banking industry and a question of law standard leads to 
more predictability concerning the level of security that 
a bank must offer to its customers. The purpose of Sub- 
section (b) is to encourage banks to institute reasonable 
safeguards against fraud but not to make them insurers 
against fraud. A security procedure is not commercially 
unreasonable simply because another procedure might 
have been better or because the judge deciding the ques- 
tion would have opted for a more stringent procedure. The 
standard is not whether the security procedure is the best 
available. Rather it is whether the procedure is reason- 
able for the particular customer and the particular bank, 
which is.a lower standard. On the other hand, a security 
procedure that fails to meet prevailing standards of good 
banking practice applicable to the particular bank should 
not be held to be commercially reasonable. Subsection (c) 
states factors to be considered by the judge in making the 
determination of commercial reasonableness, Sometimes 
an informed customer refuses a security procedure that 
is commercially reasonable and suitable for that customer 
and insists on using a higher-risk procedure because it is 
more convenient or cheaper. In that case, under the last 
sentence of subsection (c), the customer has voluntarily 
assumed the risk of failure of the procedure and cannot 
shift the loss to the bank. But this result follows only if 
the customer expressly agrees in writing to assume that 
risk. It is implicit in the last sentence of Subsection (c) 
that a bank that accedes to the wishes of its.customer in 
this regard is not acting in bad faith by so doing so long as 
the customer is made aware of the risk. In all cases; how- 
ever, a receiving bank cannot get the benefit of Subsection 
(b) unless it has made available to the customer a security 
procedure that is commercially reasonable and suitable 
for use by that customer. In most cases, the mutual inter- 
est of bank and customer to protect against fraud should 
lead to agreement to a security procedure which is com- 
mercially reasonable. 

5. The effect of Section 4A-202(b) [55-4A-202 NMSA 
1978] is to place the risk of loss on the customer if an 
unauthorized payment order is accepted by the receiving 
bank after verification by the bank in compliance with a 
commercially reasonable security procedure, An exception 
to this result is provided by Section 4A-203(a)(2) [55-4A- 
203 NMSA 1978]. The customer may avoid the loss result- 
ing from such a payment order if the customer can prove 
that the fraud was not committed by a person described 
in that subsection. Breach of a commercially reasonable 
security procedure requires that the person committing 
the fraud have knowledge of how the. procedure works 
and knowledge of codes, identifying devices, and the like. 
That person may also need access to transmitting facili- 
ties through an access device or other software in order to 
breach the security procedure. This confidential informa- 
tion must be obtained either from a source controlled by 
the customer or from a source controlled by the receiving 
bank. If the customer can prove that the person commit- 
ting the fraud did not obtain the confidential information 
from an agent or former agent. of the customer or from 
a source controlled by the customer, the loss is shifted to 
the bank, "Prove" is defined in Section 4A-105(a)(7) [55- 
4A-105 NMSA 1978]. Because of bank regulation require- 
ments, in this kind of case there will always be a criminal 
investigation as well as an internal investigation of the 
bank to determine the probable explanation for the breach 
of security. Because a funds transfer fraud usually will 
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involve a very large amount of money, both the criminal 7. Ina large majority of cases the sender of a payment 
investigation and the internal investigation are likely to order is a bank. In many cases in which there is a bank 
be thorough. In some cases there may be an investigation sender, both the sender and the receiving bank will be 
by bank examiners as well. Frequently, these investiga- members of a funds transfer system over which the pay- 
tions will develop evidence of who is at fault and the cause ment order is transmitted. Since Section 4A-202(f) [55- 
of the loss, The customer will have access to evidence de- 4A-202 NMSA 1978] does not prohibit a funds transfer 
veloped in these investigations and that evidence can be system rule from varying rights and obligations under 
used by the customer in meeting its burden of proof. Section 4A-202 [55-4A-202 NMSA 1978], a rule of the 

6. The effect of Section 4A-202(b) [55-4A-202 NMSA funds transfer system can determine how loss due to an 
1978] may also be changed by an agreement meeting the unauthorized payment order from a participating bank 
requirements of Section 4A-203(a)(1) [55-4A-203 NMSA to another participating bank is to be allocated. A funds 
1978]. Some customers may be unwilling to take all or transfer system rule, however, cannot change the rights 
part of the risk of loss with respect to unauthorized pay- of a customer that is not a participating bank. § 4A-501(b) 
ment orders even if all of the requirements of Section 4A- [55-4A-501 NMSA 1978]. Section 4A-202(f) [55-4A-202 
202(b) [55-4A-202 NMSA 1978] are met. By virtue of Sec- NMSA 1978] also prevents variation by agreement except 


tion 4A-203(a)(1) [55-4A-203 NMSA 1978], a receiving to the extent stated. 
bank may assume all of the risk of loss with respect to 


unauthorized payment orders or the customer and bank ANNOTATIONS 
may agree that losses from unauthorized payment orders Effective dates. — Laws 1992, ch. 114, § 238 made the 
are to be divided as provided in the agreement. act effective July 1, 1992. , : 


55-4A-204. Refund of payment and duty of customer to report with 
respect to unauthorized payment order. 


(a) Ifa receiving bank accepts a payment order issued in the name of its customer as sender 
that is: (i) not authorized and not effective as the order of the customer under Section 55-4A-202 
NMSA 1978; or (ii) not enforceable, in whole or in part, against the customer under Section 55- 
4A-203 NMSA 1978, the bank shall refund any payment of the payment order received from the 
customer to the extent the bank is not entitled to enforce payment and shall pay interest on the 
refundable amount calculated from the date the bank received payment to the date of the refund. 
However, the customer is not entitled to interest from the bank on the amount to be refunded if the 
customer fails to exercise ordinary care to determine that the order was not authorized by the cus- 
tomer and to notify the bank of the relevant facts within a reasonable time not exceeding ninety 
days after the date the customer received notification from the bank that the order was accepted 
or that the customer's account was debited with respect to the order. The bank is not entitled to 
any recovery from the customer on account of a failure by the customer to give notification as 
stated in this section. | 

(b) Reasonable time under Subsection (a) of this section may be fixed by agreement as stated 
in Subsection (b) of Section 55-1-302 NMSA 1978, but the obligation of a receiving bank to refund 
payment as stated in Subsection (a) of this section may not otherwise be varied by agreement. 


History: 1978 Comp., § 55-4A-204, enacted by Laws NE i normally debits the customer's account or otherwise 

1992, ch. 114, 8 208; 2005, ch. 144, § 50. ' receives payment from the customer shortly after accep- 

tance of the‘payment order. Subsection (a) of Section 4A- 

OFFICIAL COMMENTS _ 204 [55-4A-204 NMSA 1978] states that the bank must 

UCC Official Comments © by ALI & the NCCUSL. .. recredit the account or refund payment. to the extent the 
produced with permission of the PEB for the UCC, Ali bank is not entitled to enforce payment. 


2. Like all of the provisions of the Uniform Commer- 
cial Code, Article. 5 is supplemented by Section 1-103 
very large percentage of cases a commercially reasonable [55-1-103 aa 1978] pad, through it, by pene rules of 
security procedure will be in effect. Section 4A-204 [55- statutory and common law. Because this article is quite 
4A-204 NMSA 1978] applies only to cases in which (i) no short and has no rules on many issues that will affect li- 
commercially reasonable security procedure is in effect, : ability with respect to a letter of credit transaction, law 
(ii) the bank did not comply with a commercially reason- beyond Article 5 will often determine rights and liabili- 
able security procedure that was in effect, (iii) the sender ties in letter of credit transactions. Even within letter of 
can prove, pursuant to Section 4 A-203(a)(2) [55-4A-203 credit law, the article is far from comprehensive; it deals 
NMSA 1978], that the culprit did not obtain confidential only with "certain" rights of the parties. Particularly with 
security information controlled by the customer, or (iv) the respect to the standards of performance that are set out 
bank, pursuant to Section 4A-203(a)(1) [55-4A-203 NMSA in Section 5-108 [55-5-108 NMSA 1978], it is appropriate 
1978] agreed to take all or part of the loss resulting from for the parties and the courts to turn to customs and prac- 


an unauthorized payment order. In each of these cases the tice such as the Uniform Customs and Practice for Docu- 
bank takes the risk of loss with respect to an unauthor- mentary Credits, currently published by the International 
ized payment order because the bank is not entitled to Chamber of Commerce as I.C.C. Pub. No. 500 (hereafter 


payment from the customer with respect to the order. The UCP). Many letters of credit specifically adopt the UCP 


rights reserved. 
1. With respect to unauthorized payment orders, in a 
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as applicable to the particular transaction. Where the 
UCP are adopted but conflict with Article 5 and except 
where variation is prohibited, the UCP terms are permis- 
sible contractual modifications under Sections 1-302 and 
5-103(c) [55-1-3802 and [55-5-103(c) NMSA 1978], See Sec- 
tion 5-116(c) [55-5-116(c) NMSA. 1978].:Normally Article 
5 should not be considered to conflict with practice except 
when a rule explicitly stated in the UCP or other practice 
is different from a rule explicitly stated in Article 5. 
Section 4A-204 [55-4A-204 NMSA 1978] is.designed to 
encourage a customer to promptly notify the receiving 
bank that it has accepted an unauthorized payment order, 
Since cases of unauthorized payment orders will almost 
always involve fraud, the bank's remedy is normally to re- 
cover from the beneficiary of the unauthorized order if the 
beneficiary was party to the fraud. This remedy may not 
be worth very much and it may not make any difference 
whether or not the bank promptly learns about the fraud. 
But in some cases prompt notification may make it easier 
for the bank to recover some part of its loss from the cul- 
prit. The customer will routinely be notified of the debit to 
its account with respect to an unauthorized order or will 
otherwise be notified of acceptance of the order. The cus- 


tomer has a duty to exercise ordinary'care to determine’ © 


that the order was unauthorized after it has received noti- 
fication from the bank, and to advise the bank of the rele- 
vant facts within a reasonable time not exceeding 90 days 
after receipt of notification. Reasonable time is not defined 
and it may depend on the facts of the particular case. If a 
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payment order for $1,000,000 is wholly unauthorized, the 
customer should normally discover it in far less than 90 
days. If a $1,000,000 payment order was authorized but 
the name of the beneficiary was fraudulently changed, 
a much longer period may be necessary to discover the 
fraud. But in any-event, if the customer delays more than 
90 days the customer's duty has not been met. The only 
consequence of a failure of the customer to perform this 
duty is a loss.of interest on the refund payable by the 
bank. A customer that acts promptly is entitled to interest 
from the time the customer's account was debited or the 
customer otherwise made payment. The rate of interest is 
stated in Section 4A-506 [55-4A-506 NMSA.1978]. If the 
customer fails to perform the duty, no interest is recov- 
erable for any part of the period before the bank learns 
that it accepted an unauthorized order, But the bank is 
not entitled to any recovery from the customer based on 
negligence for failure.to inform the bank. Loss of interest 
is in the nature of a penalty on the customer designed to 
provide an incentive for the customer to police its account. 
There is no intention to impose a duty on the customer 
that might result in shifting loss from the unauthorized 
order to the customer, 


ANN: OTATIONS 


The 2005 amendment, affective January 1, 2006, 
changed the statutory reference in Subsection (b) from 
Section 55-1-204 (1) NMSA 1978 to Section 55-1-302(b) 
NMSA 1978. 


55-4A-205. Erroneous payment orders. 


(a) If an accepted payment order was transmitted pursuant to a security procedure for the 


detection of error and the payment order (i) erroneously instructed payment to a beneficiary not 
intended by the sender, (ii) erroneously instructed payment in an amount greater than the amount 
intended by the sender, or (iii) was an erroneously transmitted duplicate of a payment order previ- 
ously sent by the sender, the following rules apply; 

(1) Ifthe sender proves that the sender or a person acting on behalf of the sender pursuant 
to Section 55-4A-206 NMSA 1978 complied with the security procedure and that the error would 
have been detected if the receiving bank had also. complied, the sender is not obliged to pay the 
order to the extent stated in Paragraphs (2) and (3). 

(2) Ifthe funds transfer is completed on the basis of an erroneous payment order described 
in Clause (i) or (iii) of Subsection (a), the sender is not obliged to pay the order and the recéiving 
bank is entitled to recover from the beneficiary any amount paid to the beneficiary to the extent 
allowed by the law governing mistake and restitution. 

(3) Ifthe funds transfer is completed on the basis of a payment order deacaaber t in Clause 
(ii) of Subsection (a), the sender is not obliged to pay the order to the extent the amount received 
by the beneficiary is greater than the amount intended by the sender. In that case, the receiving 
bank is entitled to recover from the beneficiary the excess amount received to the extent allowed 
by the law governing mistake and restitution. . . 

(b) If(i) the sender of an erroneous payment order described in Subsection (a) is not obliged to 
pay all or part of the order, and (ii) the sender receives notification from the receiving bank that 
the order was accepted by the bank or that the sender's account was debited with respect to the 
order, the sender has a duty to exercise ordinary care, on the basis of information available to the 
sender, to discover the error with respect to the order and to advise the bank of the relevant facts 
within a reasonable time, not exceeding ninety days, after the bank's notification was received by 
the sender. If the bank proves that the sender failed to perform that duty, the sender is liable to 
the bank for the loss the bank proves it incurred as a result of the failure, but the Hapuyy of the 
sender may not exceed the amount of the sender's order. 

(c) This section applies to amen a ents to payment orders to the same ‘extent it sibpillies to pay- 
ment orders. | 
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History: 1978 Comp., § 55-4A-205, enacted by Laws 
1992, ch. 114, § 209. . 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved, 

1. This section concerns error in the content or in the 
transmission of payment orders. It deals with three kinds 
of error: Case #1. The order identifies a beneficiary not 
intended ‘by the sender. For example, Sender intends to 
wire funds to a beneficiary identified only by an account 
number, The wrong account number is stated in the order. 
Case #2. The error is in the amount of the order. For exam- 
ple, Sender intends to wire $1,000 to Beneficiary. Through 
error, the payment order instructs payment of $1,000,000. 
Case #3. A payment order is sent to the receiving bank 
and then, by mistake, the same payment order is sent to 
the receiving bank again. In Case #3, the receiving bank 
may have no' way of knowing whether the second order 
is‘a duplicate of the first or is another order, Similarly, in 
Case #1 and Case #2, the receiving bank may have no way 
of knowing that the error exists. In each case, if this sec- 
tion does not apply and the funds transfer is completed, 
Sender is obliged to pay the order. Section 4A-402 [55-4A- 
402 NMSA 1978]. Sender's remedy, based on payment by 
mistake, is to recover from the beneficiary that received 
payment. 

Sometimes, however, transmission of payment orders of 
the sender to the receiving bank is made pursuant to a se- 
curity procedure designed to detect one or more of the er- 
rors described above. Since "security procedure" is defined 
by Section 4A-201 [55-4A-201 NMSA 1978] as "a proce- 
dure established by agreement of a customér and a receiv- 
ing bank for the purpose of * * * detecting error * * *," 
Section 4A-205 [55-4A-205 NMSA 1978] does not apply 
if the receiving bank and the customer did not agree to 
the establishment of a’ procedure for detecting error. A 
security procedure may be designed to detect an account 
number that is not one to which Sender normally makes 
payment. In'that case, the security procedure may require 
a special verification that payment to the stated account 
number was intended, In the case of dollar amounts, the 
security procedure may require different codes for differ- 
ent dollar amounts, If a $1,000,000 payment order con- 
tains a code that is inappropriate for that amount, the er- 
ror in amount should be detected. In the case of duplicate 
orders, the security procedure may require that each pay- 
ment order be identified by a number or code that applies 
to no other order. If the number or code of each payment 
order received is registered in a computer base, the re- 
ceiving bank can quickly identify a duplicate order, The 
three cases covered by this section are essentially similar. 
In each, if the error is not detected, some beneficiary will 
receive funds that the beneficiary was not intended to re- 
ceive. If this section applies, the risk of loss with respect to 
the error of the sender is shifted to the bank which has the 
burden of recovering the funds from the beneficiary. The 
risk of loss is shifted to the bank only if the sender proves 
that the error would have been detected if there had been 
compliance with the procedure and that the sender (or 
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an agent under Section 4A-206) [55-4A-206 NMSA 1978] 
complied, In the case of a duplicate order or a wrong ben- 
eficiary, the sender doesn't have to pay the order. In the 
case of an overpayment, the sender does not have to pay 
the order to the extent of the overpayment, If'subsection 
(a)(1) applies, the position of the receiving bank is compa- 
rable to that of a receiving bank that erroneously executes 
a payment order as stated in Section 4A-303 [55-4A-303 
NMSA: 1978], However, failure of the sender to timely re- 
port the error is covered by Section 4A-205(b) [55-4A-205 
NMSA 1978] rather than by Section 4A-304 [55-4A-304 
NMSA 1978] which applies only to erroneous execution 
under Section 4A-303 [55-4A-303 NMSA 1978], A receiv- 
ing bank to which the risk of loss is shifted by subsection 
(a)(1) or (2) is entitled to recover the amount erroneously 
paid to the beneficiary to the extent allowed by the law 
of mistake and restitution. Rights of the receiving bank 
against the beneficiary are similar to those of a receiving 
bank that erroneously executes a payment order as stated 
in Section 4A-303 [55-4A-303 NMSA 1978]. Those rights 
are discussed in Comment 2 to Section 4A-303 [55-4A-303 
NMSA 1978]. 

2. A security procedure established for the purpose of 
detecting error is not effective unless both sender and re- 
ceiving bank comply with the procedure. Thus, the bank 
undertakes a duty of complying with the procedure for the 
benefit of the sender. This duty is recognized in subsection 
(a)(1). The loss with respect to the sender's error is shifted 
to the bank if the bank fails to comply with the procedure 
and the sender (or an agent under Section 4A-206) [55- 
44-206 NMSA 1978] does comply. Although the customer 
may have been negligent in transmitting the erroneous 
payment order, the loss is put on the bank on a last-clear- 
chance theory. A similar analysis applies to subsection (b), 
If the loss with respect to an error is shifted to the receiv- 
ing bank and the sender is notified by the bank that the 
erroneous payment order was.accepted, the sender has a 
duty to exercise ordinary care to discover the error and 
notify the bank of the relevant facts within a reasonable 
time not exceeding 90 days. If the bank can prove that the 
sender failed in this duty it is entitled to compensation for 
the loss incurred as a result of the failure. Whether the 
bank is entitled to recover from the sender depends upon 
whether the failure to give timely notice would have made 
any difference. If the bank could not have recovered from 
the beneficiary that received payment under the errone- 
ous payment order even if timely notice had been given, 
the sender's failure to notify did not cause any loss of the 
bank. 

8. Section 4A-205 [55-4A-205 NMSA 1978] is subject 
to variation by agreement under Section 4A-501 [55-4A- 
501 NMSA 1978]. Thus, if a receiving bank and its cus- 
tomer have agreed to a security procedure for detection 
of error, the liability of the receiving bank for failing to 
detect an error of the customer as provided in Section 4A- 
205 [55-4A-205 NMSA 1978] may be varied as provided in 
an agreement of the bank and the customer. 


ANNOTATIONS 


Effective dates. — Laws 1992, ch. 114, § 238 made the 
act. effective July 1, 1992. 


55-4A-206. Transmission of payment order through funds-transfer or 
other communication system. 


‘(a) Ifa payment order addressed 'to a receiving bank is transmitted to a funds-transfer system 
or other third-party communication system for transmittal to the bank, the system is deemed to 
be an.agent of the sender for the purpose of transmitting the payment order to the bank. If there 
is a discrepancy between the terms of the payment order transmitted to the system and the terms 
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of the payment order transmitted by the system to the bank, the terms of the payment order of the 
sender are those transmitted by the system. This section does not apply to a funds-transfer system 


of the federal reserve banks. 


(b) This section applies to cancellations and amendments of payment orders to the same extent 


it applies to payment orders. 


History: 1978 Comp., § 55-4A-206, enacted by Laws 
1992, ch. a § 210. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC, All 
rights reserved. 

1. A payment order may be issued to a receiving bank 
directly by delivery of a writing or electronic device or by 
an oral or electronic communication, If an agent of the 
sender is employed to transmit orders on behalf of the 
sender, the sender is bound by the order transmitted by 
the agent on the basis of agency law. Section 4A-206 [55- 
4A-206 NMSA 1978] is an application of that principle to 
cases in which a funds transfer or communication system 
acts as an intermediary in transmitting the sender's or- 
der to the receiving bank. The intermediary is deemed to 
be an agent of the sender for the purpose of transmitting 
payment orders and related messages for the sender. Sec- 
tion 4A-206 [55-4A-206 NMSA 1978] deals with error by 
the intermediary, 

2. Transmission by an automated clearing house of 
an association of banks other than the Federal Reserve 
Banks is an example of a transaction covered by Sec- 
tion 4A-206 [55-4A-206 NMSA 1978]. Suppose Origina- 
tor orders Originator's Bank to cause a large number of 
payments to be made to many accounts in banks in vari- 
ous parts of the country. These payment orders are elec- 
tronically transmitted to Originator's Bank and stored 
in an electronic device that is held by Originator's Bank. 
Or, transmission of the various payment orders is made 
by delivery to Originator's Bank of an electronic device 
containing the instruction to the bank, In either case the 
terms of the various payment orders by Originator are de- 
termined by the information contained in the electronic 
device. In order to execute the various orders, the infor- 
mation in the electronic device must be processed. For ex- 
ample, if some of the orders are for payments to accounts 
in Bank X and some to accounts in Bank Y, Originator's 
Bank will execute these orders of Originator by issuing a 
series of payment orders to Bank X covering all payments 
to accounts in that bank, and by issuing a series of pay- 
ment orders to Bank Y covering all payments to accounts 
in that bank. The orders to Bank X may be transmitted 
together by means of an electronic device, and those to 


Bank Y may be included in another electronic device. Typ- 
ically, this processing is done by an automated clearing 
house acting for a group of banks including Originator's 
Bank. The automated clearing house is a funds transfer 
system, Section 4A-105(a)(5) [55-4A-105 NMSA. 1978]. 
Originator's Bank delivers Originator's electronic device 
or transmits the information contained in the device to 
the funds transfer system for processing into payment 
orders of Originator's Bank to the appropriate benefi- 
ciary's banks. The processing may result in an erroneous 
payment order. Originator's Bank, by use of Originator's 
electronic device, may have given information to the funds 
transfer system instructing payment of $100,000 to an ac- 
count in Bank X, but because of human error or an equip- 
ment malfunction the processing may have converted 
that. instruction into an instruction to Bank X to make a 
payment of $1,000,000. Under Section 4A-206 [55-4A-206 
NMSA 1978], Originator's Bank issued a payment order 
for $1,000,000 to Bank X when the erroneous information 
was sent to Bank X. Originator's Bank is responsible for 
the error of the automated clearing house. The liability of 
the funds transfer system that made the error is not gov- 
erned by Article 4A. It is left to the law of contract, a funds 
transfer system rule, or other applicable law. 

In the hypothetical case just discussed, if the auto- 
mated clearing house is operated by a Federal Reserve 
Bank, the analysis is different. Section 4A-206 [55-4A- 
206 NMSA 1978] does not apply. Originator's Bank will 
execute Originator's payment orders by delivery or trans- 
mission of the electronic information to the Federal Re- 
serve Bank for processing. The result.is that Originator's 
Bank has issued payment orders to the Federal Reserve 
Bank which, in this case, is acting as an intermediary 
bank. When the Federal Reserve Bank has processed the 
information given to it by Originator's Bank it will issue 
payment orders to the various beneficiary's banks. If the 
processing results in an erroneous payment order, the 
Federal Reserve Bank has erroneously executed the pay- 
ment order of Originator's Bank and the case is governed 
by Section 4A-303 [55-4A-303 NMSA 1978]. 


ANNOTATIONS 


Effective dates. — Laws 1992, ch. 114, § 238 made the 
act effective July 1, 1992. : 


55-4A-207. Misdescription of beneficiary. 


(a) Subject to Subsection (b), if, in a payment order received by the beneficiary's bank, the 
name, bank account number or other identification of the beneficiary refers to a nonexistent or 
unidentifiable person or account, no person has rights as a beneficiary of the order and acceptance 
of the order cannot occur. 

(b) If a payment order received by the beneficiary's bank identifies the beneficiary both by 
name and by an identifying or bank account number and the name and number identify different 
persons, the following rules apply: 

(1) Except as otherwise provided in Subsection (c), if the beneficiary's bank does not know 
that the name and number refer to different persons, it may rely on the number as the proper 
identification of the beneficiary of the order. The beneficiary's bank need not determine se 
the name and number refer to the same person. 
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(2) If the beneficiary's bank pays the person identified by name or knows that the name 
and number identify different persons, no person has rights as beneficiary except the person paid 
by the beneficiary's bank if that person was entitled to receive payment from the originator of the 
funds transfer. If no person has rights as beneficiary, acceptance'of the order cannot occur. 

(c) ‘If (i) a payment order described in Subsection (b) is accepted, (ii) the originator's payment 
order described the beneficiary inconsistently by name and number, and (iii) the beneficiary's bank 
pays the person identified by number as permitted by Paragraph (1) of Subsection (b), the follow- 
ing rules apply: 

(1) Ifthe originator is a bank, the originator is obliged to pay its order. 

(2) Ifthe originator is not a bank and proves that the person identified by number was not 
entitled to receive payment from the originator, the originator is not obliged to pay its order unless 
the originator's bank proves that the originator, before acceptance of the originator's order, had no- 
tice that payment of a payment order issued by the originator might be made by the beneficiary's 
bank on the basis of an identifying or bank account number even if it identifies a person different 
from the named beneficiary. Proof of notice may be made by any admissible evidence. The origina- 
tor's bank satisfies the burden of proof if it proves that the originator, before the payment order 
was accepted, signed a writing stating the information to which the notice relates. 

(d) In a case governed by Paragraph (1) of Subsection (b), if the beneficiary's bank rightfully 
pays the person identified by number and that person was not entitled to receive payment from 
the originator, the amount paid may be recovered from that person to the extent allowed by the 
law governing mistake and restitution as follows: 

(1) if the originator is obliged to pay its payment order as stated in Subsection (c), the 
originator has the right to recover; or 

(2) if the originator is not a bank and is not obliged to pay its payne order, the origina- 
tor's bank has the right to recover. 


History: 1978 Comp., § 55-4A-207, enacted by Laws can be useful to the beneficiary's bank and the beneficiary 
1992, ch. 114, § 211. but which plays no part in the process of payment. If the 
beneficiary's bank has,both the account number and name 

OFFICIAL COMMENTS of the beneficiary supplied by the originator of the funds 

UCC Official Comments © by ALI & the NCCUSL: Re- transfer, it.is possible for the beneficiary's bank to deter- 
produced with permission of the PEB for the UCC. All mine whether the name and number refer to the same 


person, but if a duty to make that determination is im- 
posed on the beneficiary's bank the benefits of automated 
payment are lost. Manual handling of payment orders is 
both expensive and subject to human error. If payment 


rights reserved. 

1. Subsection (a) deals with the problem of payment 
orders issued to the beneficiary's bank for payment to 
nonexistent or unidentifiable persons or accounts. Since 
it is not possible in that case for the funds transfer to be orders can be handled on an automated basis there are 
completed, subsection (a) states that the order cannot substantial economies of operation and the possibility of 
be accepted. Under Section 4A-402(c) [55-4A-402 NMSA clerical error is reduced. Subsection (b) allows banks to 
1978], a sender of a payment order is not obliged to pay utilize automated processing by allowing banks to act on 
its order unless the beneficiary's bank accepts a payment the basis of the number without regard to the name if the 
order instructing payment to the beneficiary of that send- bank does not know that the name and number refer to 
er's order. Thus, if the beneficiary of.a funds transfer is different, persons. "Know" is defined in Section 1-201(25) 
nonexistent or unidentifiable, each sender in the funds [55-1-201 NMSA 1978] to mean actual knowledge, and 
transfer that has paid its payment order is entitled to get Section 1-201(27) [55-1-201 NMSA 1978] states rules for 
its money back. determining when an organization has knowledge of in- 

2. Subsection (b), which takes precedence over sub- formation received by the organization. The time of pay- 
section (a), deals with the problem of payment orders in ment is the pertinent time at which knowledge or lack of 
which the description of the beneficiary does not allow knowledge must be determined. ave 
identification of the beneficiary because the beneficiary is Although the clear trend is for beneficiary's banks to 
described by name and by an identifying number or an ac- process payment orders by automated means, Section 4A- 
count number and the name and number refer to different 207 [55-4A-207 NMSA 1978] is not limited to cases in 
persons. A very large percentage of payment orders issued which processing is done by automated means. A bank 
to the beneficiary's bank by another bank are processed by that processes by semi-automated means or even manu- 
automated means using machines capable of reading or- ally may rely on number as stated in Section 4A-207 [55- 
ders on standard formats that identify the beneficiary by 44-207 NMSA 1978], ; . 
an identifying number or the number of a bank account. _In cases covered by Subsection (b) the er roneous iden- 
The processing of the order by the beneficiary's bank and tification would in virtually all cases be the identifying 
the crediting of the beneficiary's account are done by use or bank account number. In the typical case the error is 
of the identifying or bank account number without human made by the originator of the funds transfer. The origina- 
reading of the payment order itself, The process is compa- tor should know the name of the person who is to receive 
rable to that used in automated payment of checks. The payment and can further identify that person by an ad- 
standard format, however, may also allow the inclusion of dress that would normally be known to the originator. It 
the name of the beneficiary and other information which is not unlikely, however, that the originator may not be 
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sure whether the identifying or account number refers to 
the person the originator intends to pay. Subsection (b)(1) 
deals with the typical case in which the beneficiary's bank 
pays on the basis of the account number and is not aware 
at the time of payment that the named beneficiary is not 
the holder of the account which was paid. In some cases 
the false number will be the result of error by the origina- 
tor. In other cases fraud is involved. For example, Doe is 


the holder of shares in Mutual Fund. Thief, impersonating | 


Doe, requests redemption of the shares and directs Mutual 
Fund to wire the redemption proceeds to Doe's account 
#12345 in Beneficiary's Bank. Mutual Fund originates a 
funds transfer by issuing a payment order to Originator's 
Bank to make the payment to Doe's account #12345 in 


Beneficiary's Bank, Originator's Bank executes the order | 
by issuing a conforming payment order to Beneficiary's | 


Bank which makes payment to account #12345, That ac- 
count is the account of Roe rather than Doe. Roe might be 
a person acting in concert with Thief or Roe might be an 
innocent third party. Assume that Roe is a gem merchant 
that agreed to sell gems to Thief who agreed to- wire the 
purchase price to Roe's account in Beneficiary's Bank. Roe 
believed that the credit to Roe's account was a transfer of 
funds from Thief and released the gems to Thief in good 
faith in reliance on the payment. The case law is unclear 
on the responsibility of a beneficiary's bank in carrying 
out a payment order in which the identification of the 
beneficiary by name and number is conflicting. See Securi- 
ties Fund Services, Inc, v. American.National Bank, 542 F. 
Supp. 323 (N.D.I11.1982) and Bradford Trust Co. v. Texas 
American Bank, 790 F.2d 407 (5th Cir. 1986), Section 4A- 
207 resolves the issue. 

If Beneficiary's Bank did not know about the conflict 
between the name and number, Subsection (b)(1) applies. 
Beneficiary's Bank has no duty to determine whether 
there is a conflict and it may rely on the number as the 
proper identification of the beneficiary of the order. When 
it accepts the order, it is entitled to payment from Origi- 
nator's Bank. Section 4A-402(b) [55-4A-402 NMSA 1978]. 
On the other hand, if Beneficiary's Bank knew about the 
conflict between the name and number and nevertheless 
paid Roe, subsection (b)(2) applies. Under that provision, 
acceptance of the payment order of Originator's Bank did 
not occur because there is no beneficiary of that order. 
Since acceptance did ‘not occur Originator's Bank is not 
obliged to pay Beneficiary's Bank. Section 4A-402(b) [55- 
4A-402 NMSA 1978]. Similarly, Mutual Fund is excused 
from its obligation to pay Originator's Bank. Section 4A- 
402(c) [55-4A-402 NMSA 1978}. Thus, Beneficiary's Bank 
takes the loss. Its only cause of action is against Thief. 
Roe is not obliged to return the payment to the benefi- 
ciary's bank because Roe received the payment in good 
faith and for value. Article 4A makes irrelevant the issue 
of whether Mutual Fund was or was not negligent in issu- 
ing its payment order. 
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38,, Normally, Subsection (b)(1) will apply to the hypo- 
thetical case discussed in Comment 2, Beneficiary's Bank 
will pay on the basis of the number without knowledge 
of the conflict. In that case Subsection (c) places the loss 
on either Mutual Fund or Originator's Bank. It-is not un- 
fair to assign the loss to Mutual Fund because it is the 
person who dealt with the impostor and it supplied the 
wrong account number: It could have avoided the loss if 
it had not used an account number that it was not sure 
was that of Doe. Mutual Fund, however, may not have 
been aware of the risk involved in giving both name and 


‘number. Subsection (c) is designed to protect the origina- 


tor, Mutual Fund, in this case. Under that subsection, the 
originator is responsible for the inconsistent description 
of the beneficiary if it had notice that the order might be 
paid by the beneficiary's bank on the basis of the num- 
ber. If the originator is a bank, the originator always has 
that responsibility. The rationale is that any bank should 
know how payment orders are processed and paid. If the 
originator is not a bank, the originator’s bank must prove 
that its customer, the originator, had notice. Notice can be 
proved by any admissible evidence, but the bank can al- 
ways prove notice by providing the customer with a writ- 
ten statement of the required information and obtaining 
the customer's, signature to the statement. That state- 
ment will then apply to any payment order accepted by 
the bank thereafter. The information need not be’ supplied 
more than once. 

In the hypothetical case in Originator's Bank made the 
disclosure stated in the last sentence of subsection (c)(2), 
Mutual Fund must pay Originator's Bank. Under subsec- 
tion (d)(1), Mutual Fund has an action to recover from 
Roe if recovery from Roe is permitted by the law govern- 
ing mistake and restitution. Under the assumed facts Roe 
should be entitled to keep the money as a person who took 
it in good faith ‘and for value since it was taken as pay- 
ment for the gems. In that case, Mutual Fund's only rem- 
edy is against Thief. If Roe was not acting in good faith, 
Roe has to return the money to Mutual Fund. If Origina- 
tor's Bank does not prove that Mutual Fund had notice as 
stated in subsection (c)(2), Mutual Fund is not required 
to pay Originator's Bank. Thus, the risk of loss falls on 
Originator's Bank whose remedy is against Roe or Thief 
as stated above. Subsection (d)(2). 


ANNOTATIONS 


- Effective dates. — Laws 1992, ch. 114, § 238 made the 
act effective July 1, 1992. 

Knowledge of conflicting beneficiaries. — The trial 
court erred in granting summary judgment in favor of 


plaintiff originators of wire transfers because there were 


genuine issues of material fact as to whether the benefi- 
ciary's bank had actual knowledge that the wires identi- 
fied conflicting beneficiaries, First Sec. Bank v. Pan Am. 
Bank, 215 F.3d 1147 (10th Cir. 2000), 


55-4A-208. Misdescription of intermediary bank or beneficiary's bank. 


(a) This subsection applies to a payment order identifying an intermediary bank or the penelir 


ciary's bank only by an identifying number. 


(1) The receiving bank may rely on the number as the proper identification of the interme- 
diary or beneficiary's bank and need not determine whether the number identifies a bank. _ 

(2) The sender is obliged to compensate the receiving bank for any loss and expenses in- 
curred by the receiving bank as a result of its reliance on the number in executing or attempting 


to execute the order. 


(b) This subsection applies to a payment order ideambif vine an intermediary bank or the benefi- 
ciary's bank both by name and.an identifying number if the name and number identify different 


persons. 
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- (1) If the sender is a bank, the receiving bank may rely on the number as the proper 
identification of the intermediary or beneficiary's bank if the receiving bank, when it executes the 
sender's order, does not know that the name and number identify different persons. The receiving 
bank need not determine whether the name and number refer to the same person or whether the 
number refers to a bank. The sender is obliged to compensate the receiving bank for any loss and 
expenses incurred by the receiving bank as a result of its reliance on the number in BgeoNINS or 
attempting to execute the order. 

(2) Ifthe sender is not a bank and the receiving bank proves that the aanane before the 
payment order was accepted, had notice that the receiving bank might rely on the number as the 
proper identification of the intermediary or beneficiary's bank even if it identifies a person differ- 
ent from the bank identified by name, the rights and obligations of the sender and the receiving 
bank are governed by Paragraph (1) of this Subsection (b), as though the sender were a bank. 
Proof of notice may be made by any admissible evidence. The receiving bank satisfies the burden of 
proof if it proves that the sender, before the payment order was peyenhie signed a writing stating 
the information to which the notice relates. 

(3) Regardless of whether the sender is a bank, the receiving Bank may rely on the name 
as the proper identification of the intermediary or beneficiary's bank if the receiving bank, at the 
time it executes the sender's order, does not know that the name and number identify different 
persons. The receiving bank need not determine whether the name and number refer to the same 
person. 

(4) Ifthe receiving bank knows that the name and number identify different persons, reli- 
ance on either the name or the number in executing the sender's payment order is a breach of the 
obligation stated in Section 55-4A-302(a)(1) NMSA 1978. 


History: 1978 Comp., § 55-4A-208, enacted by Laws of Account #12345 in Bank B rather than the holder of 
1992, ch. 114, § 212. Account #12345 in Bank A, Section 4A-802(a)(1) and Sec- 
tion 4A-303(c) [55-4A-302 and 55-4A-303 NMSA 1978, 


OFFICIAL COMMENTS respectively]. Originator's Bank is not entitled to pay- 
UCC O 1C ts © by ALI & the NCCUSL. ment from Originator but is required to pay Intermediary 
eh beret a DEPT USEEDRAOT EEE PEB oe the. UCC. it’ Bank. Section 4A-303(c) and Section 4A-402(c) [58-4A-303 


rights reserved. and 55-4A-402 NMSA 1978, respectively]. Intermediary 
1TH ib section addrasses’an issue simular tovthatvad- Bank is also entitled to compensation for any loss and ex- 


dressed by Section 4A-207 [55-4A-207 NMSA 1978]. Be- penses resulting from the error by Originator's Bank. ; 
cause of automation in the processing of payment orders, If there is no Account #12345 in Bank B, the result is 
a payment order may identify the beneficiary's bank or that there is no beneficiary of the payment order issued 
an intermediary bank by an identifying number. The bank by Originator's Bank and the funds transfer will not be 
identified by number might or might not also be identified completed. Originator's Bank is not entitled to payment 
by name. The following two cases illustrate Section 4A- from Originator and Intermediary Bank is not entitled to 
208(a) and (b) [55-4A-208 NMSA 1978]: payment from Originator's Bank. Section 4A-402(c) [55- 
Case #1. Originator's payment order to Originator's 4A-402 NMSA 1978}. Since Originator's Bank improperly 
Bank identifies the beneficiary's bank as Bank A and in- executed Originator's payment order it may be liable for 
structs payment to Account #12345 in that bank. Origina- damages under Section 44-305 [55-4A-305 NMSA 1978]. 
tor's Bank executes Originator's order by issuing a pay- As stated above, Intermediary Bank is entitled to compen- 
ment order to Intermediary Bank. In the payment order sation for loss and expenses resulting from the error by 
of Originator's Bank the beneficiary's bank is identified as Originator's Bank, aS ee Odie 
Bank A but is also identified by number, #67890. The iden- Case #2. Suppose the same payment order by Origina- 
tifying number refers to Bank B rather than Bank A. If tor to Originator's Bank as in Case #1. In executing the 
processing by Intermediary Bank of the payment order of payment order Originator's Bank issues a payment order 
Originator's Bank is done by automated means, Interme- to Inter mediary Bank.in which the beneficiary's bank is 
diary Bank, in executing the order, will rely on the iden- identified only by number, #67890. That number does not 
tifying number and will issue a payment order to Bank refer to Bank A. Rather, it identifies a person that is not a 
B rather than Bank A. If there is an Account #12345 in. bank. If processing by Intermediary Bank of the payment 
Bank B, the payment order of Intermediary Bank would order of Originator's Bank is done by automated means, 
normally be accepted and payment would be made to a Intermediary Bank will rely on the number #67890 to 
person not intended by Originator. In this case, Sec- identify the beneficiary's bank. Intermediary Bank has no 
tion 4A- 208(b)(1) [55- 4A-208 NMSA 1978] puts the risk of duty to determine whether the number identifies a bank. 
loss on Originator's Bank. Intermediary Bank may rely on The funds transfer cannot be completed in this case ‘be- 
the number #67890 as the proper identification of the ben- cause no bank is identified as the beneficiary 8 bank. Sub- 
eficiary's bank. Intermediary Bank has properly executed section (a) puts the risk of loss on Originator's Bank. Orig- 
the payment order of Originator's Bank. By using the inator's Bank is not entitled to payment from Originator. 
wrong number to describe the beneficiary's bank, Origina- Section 4A-402(c) [55-4A-402 psa 1978], Originator's 
tor's Bank has improperly executed Originator's payment Bank, has improperly executed Originators payment or- 
order because the payment order of Originator's Bank der and may be liable for damages ey Spee 
provides for payment to the wrong beneficiary, the holder [55-4A-305 NMSA 1978]. Originator's Bank is obliged to 
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compensate Intermediary Bank for loss and expenses re- 
sulting from the error by Originator's Bank. 
Subsection (a) also applies if #67890 identifies a bank, 


but the bank is not Bank’A, Intermediary Bank may rely 


on the number as the proper identification of the. ben- 
eficiary's bank, If the bank to which Intermediary Bank 
sends its payment order accepts the order, Intermediary 
Bank ‘is entitled to payment from Originator's Bank, but 
Originator's Bank is not entitled to payment from Origi- 
nator, The analysis is similar to that in Case #1, | 

2. Subsection (b)(2) of Section 4A-208 [55-4A-208 
NMSA 1978] addresses cases in which an erroneous iden- 
tification of a beneficiary's bank or intermediary bank by 
name and number is made in a payment order of a sender 
that is not a bank. Suppose Originator issues a payment 
ordér to Originator's Bank that instructs that bank to 
use an intermediary bank identified as Bank A and by 
an identifying number, #67890. The identifying number 
refers to Bank B. Originator intended to identify Bank A 
as intermediary bank. If Originator's Bank relied on the 
number and issued a payment order to Bank B the rights 
of Originator's Bank depend upon whether the proof 
of notice stated in subsection (b)(2) is made by Origina- 
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are governed by subsection (b)(1) of Section 4A-208 [55- 
4A-208 NMSA 1978]. Originator's Bank is not liable for 
breach of Section 4A-302(a)(1) [55-4A-302 NMSA 1978] 
and is entitled to compensation from Originator for any 
loss and expenses resulting from Originator's error. If no- 
tice is not proved, Originator's Bank may not rely on the 
number in executing Originator's payment order. Since 
Originator's Bank does not get the benefit of subsection 
(b)(1) in that case, Originator's Bank improperly executed 
Originator's payment order and is in breach of the obli- 
gation stated in Section 4A-302(a)(1) [55-4A-302 NMSA 
1978]. If notice is not given, Originator's Bank’ can’ rely 


. on the name if it is not aware of the conflict in name and 


number. Subsection (b)(8). 

3. Although the principal purpose of Section 4A-208 
[55-4A-208 NMSA 1978] is to accommodate automated 
processing of payment orders, Section 4A-208 applies 
regardless of whether processing is done by automation, 
semi-automated means or manually. 


ANNOTATIONS 
Effective dates. —Laws 1992, ch. 114, § 238 made.the 


act effective July 1, 1992. 
tor's Bank. If proof is atin Originator's Bank's rights MOD. ae 


55-4A-209. cane ae of payment order. 


(a) Subject to Subsection (d), a receiving bank other than the beneficiary s bank accepts a pay- 
ment order when it executes the order. 

(b) Subject to Subsections (c) and (d), a beneficiary's bank accepts a payment order at the earli- 
est of the following times: 

(1) . when the bank (i) pays the beneficiary as stated in Section 55-4A-405(a) or 55-4A- 405(b) 
NMSA 1978, or (ii) notifies the beneficiary of receipt of the order or that the account of the benefi- 
ciary has been credited with respect to the order unless the notice indicates that the bank is reject- 
ing the order or that funds with respect to the order may not be withdrawn or used until receipt of 
payment from the sender of the order; | 

(2) when the bank receives payment of the entire amount of the sender's order pursuant to 
Section 55-4A-403(a)(1) or 55-4A-403(a)(2) NMSA 1978; or 

(3) the opening of the next funds-transfer business day of the bank following the payment 
date of the order if, at that time, the amount of the sender's order is fully covered by a withdraw- 
able credit balance in an authorized account of the sender or the bank has otherwise received full 
payment from the sender, unless the order was rejected before that time or is rejected within (i) 
one hour after that time, or (ii) one hour after the opening of the next business day of the sender 
following the payment date if that time is later. If notice of rejection is received by the sender af- 
ter the payment date and the authorized account of the sender does not bear interest, the bank is 
obliged to pay interest to the sender on the amount of the order for the number of days elapsing 
after the payment date to the day the sender receives notice or learns that the order was not ac- 
cepted, counting that day as an elapsed day. If the withdrawable credit balance during that period 
falls below the amount of the order, the amount of interest payable is reduced accordingly. 

(c) Acceptance of a payment order cannot occur before the order is received by the receiving 
bank. Acceptance does not occur under Paragraph (2) or (3) of Subsection (b) if the beneficiary. of 
the payment order does not have an account with the receiving bank, the account has been closed 
or the receiving bank is not permitted by law to receive credits for the beneficiary's account. 

(d). A payment order issued to the originator's bank cannot, be accepted until the payment date 
if the bank is the beneficiary's bank, or the execution date if the bank is not the beneficiary's bank. 
If the originator's bank executes the originator's payment order before the execution date or pays 
the beneficiary of the originator's payment order before the payment date and the payment order 
is subsequently canceled pursuant to Section 55-4A-211(b) NMSA 1978, the bank may recover 
from the beneficiary any payment received to the extent allowed by the law governing mistake and 
restitution. 
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History: 1978 Comp., § 55-4A-209, enacted by Laws 
1992, ch. 114, § 213. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

1. This section treats the sender's payment order as a 
request by the sender to the receiving bank to execute or 
pay the order and that request can be accepted or rejected 
by the receiving bank. Section 4A-209 [55-4A-209 NMSA 
1978] defines when acceptance occurs. Section 4A-210 [55- 
4A-210 NMSA 1978] covers rejection. Acceptance of the 
payment order imposes an obligation on the receiving 
bank to the sender if the receiving bank is not the ben- 
eficiary's bank, or to the beneficiary if the receiving bank 
is the beneficiary's bank. These obligations are stated in 
Section 4A-302 and Section 4A-404 [55-4A-302 and 55-4A- 
404 NMSA 1978, respectively]. 

2. Acceptance by a receiving bank other than the ben- 
eficiary's bank is defined in Section 4A-209(a) [55-4A-209 
NMSA 1978]. That subsection states the only way that a 
bank other than the beneficiary's bank can accept a pay- 
ment order. A payment order to a bank other than the 
beneficiary's bank is, in effect, a request that the receiving 
bank execute the sender's order by issuing a payment or- 
der to the beneficiary's bank or to an intermediary bank. 
Normally, acceptance occurs at the time of execution, but 
there is an exception stated in subsection (d) and dis- 
cussed in Comment 9. Execution occurs when the receiv- 
ing bank “issues a payment order intended to carry out" 
the sender's order. Section 4A-301(a) [55-4A-301 NMSA 
1978]. In some cases the payment order issued by the re- 
ceiving bank may not conform to the sender's order. For 
example, the receiving bank might make a mistake in the 
amount of its order, or the order might be issued to the 
wrong beneficiary's bank or for the benefit of the wrong 
beneficiary. In all of these cases there is acceptance of the 
sender's order by'the bank when the receiving bank issues 
its order intended to carry out'the sender's order, even 
though the bank's payment order does not in fact carry 
out the instruction of the sender. Improper execution of 
the’sender's order may lead to liability to the sender for 
damages or it may mean that the sender is not obliged to 
pay its payment order. These matters are covered in Sec- 
tion 4A-308, Section 4A-305, and Section 4A-402 [55-4A- 
303, 55-4A-305, and 55-4A-402 NMSA 1978, respectively]. 

3. A-receiving bank has no duty to accept a payment 
order unless the bank makes an agreement, either before 
or after issuance of the payment order, to accept it, or ac- 
ceptance is required by a funds transfer system rule. If 
the bank makes such an agreement it incurs a contrac- 
tual obligation based on the agreement and may be held 
liable for breach of contract if a failure to execute violates 
the agreement. In many cases a bank will enter into an 
agreement with its customer to govern the rights and 
obligations of the parties with respect to payment orders 
issued to the bank by the customer or, in cases in which 
the sender is also a bank, there may be a funds transfer 
system rule that governs the obligations of a receiving 
bank with respect to payment orders transmitted over the 
system. Such agreements or rules can specify the circum- 
stances under which a receiving bank is obliged to execute 
a payment order and can define the extent of liability of 
the receiving bank for breach of the agreement or rule. 
Section 4A-305(d) [55-4A-305 NMSA 1978] states the li- 
ability for breach of an agreement to execute a payment 
order. 

4, In the case of'a payment order issued to the ben- 
eficiary's bank, acceptance is defined in Section 4A-209(b) 
[55-4A-209 NMSA 1978]. The function of a beneficiary's 
bank that receives a payment order is different from that 
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of a receiving bank. that receives a payment order for ex- 
ecution. In the typical case, the beneficiary's bank simply 
receives payment from the sender of the order, credits the 
account of the beneficiary and notifies the beneficiary of 
the credit. Acceptance by the beneficiary's bank does not 
create any obligation to the sender. Acceptance by the ben- 
eficiary's bank means that.the bank is liable to the benefi- 
ciary for the amount of the order. Section 4A-404(a) [55- 
4A-404 NMSA 1978]. There are three ways in which the 
beneficiary's bank can accept a payment order which are 
described in the following comments. 

‘5.:Under Section 4A-209(b)(1) [55-4A-209 NMSA 
1978], the beneficiary's bank can accept a payment order 
by paying the beneficiary. In the normal case of crediting 
an account of the beneficiary, payment occurs when the 
beneficiary is given notice of the right: to withdraw the 
credit, the credit is applied to a debt of the beneficiary, 
or "funds with respect to the order" are otherwise made 
available to the beneficiary. Section 4A-405(a) [55-4A-405 
NMSA 1978]. The quoted phrase covers cases in which 
funds are made available to the beneficiary as a result of 
receipt of a payment order for the benefit of the benefi- 
ciary but the release of funds is not expressed as payment 
of the order. For example, the beneficiary's bank might 
express a release of funds equal to the amount of the or- 
der as a "loan" that will be automatically repaid when 
the beneficiary's bank receives payment by the sender of 
the order. If the release of funds is designated as a loan 
pursuant to'a routine practice of the bank, the release is 
conditional payment of the order rather than.a loan, par- 
ticularly if normal incidents of a loan'such.as the sign- 
ing of a loan agreement or note and the payment of inter- 
est are:not present. Such a release of funds is payment 
to the beneficiary under Section 4A-405(a) [55-4A-405 
NMSA 1978]. Under Section 4A-405(c) the bank cannot 
recover the money from the beneficiary if the bank does 
not receive payment from the sender of the payment or- 
der that it accepted. Exceptions to this rule are stated in 
§ 4A-405(d) and .(e) [55-4A-405 NMSA 1978]. The benefi- 
ciary's bank may also accept by notifying the beneficiary 
that the order has been received. "Notifies" is defined in 
Section 1-201(26) [55-1-201 NMSA 1978]. In some cases 
a beneficiary's bank will receive a payment order during 
the day but. settlement of the sender's obligation to pay 
the order will not occur until the end of the day. If the 
beneficiary's bank wants to defer incurring liability to the 
beneficiary until the beneficiary's bank receives payment, 
it can do so. The beneficiary's bank incurs no liability to 
the beneficiary. with respect to a payment order that it 
receives until it accepts the order. If the bank does not 
accept pursuant to Subsection (b)(1), acceptance does not 
occur until the end of the day when the beneficiary's bank 
receives settlement. If the sender settles, the payment or- 
der will be accepted under Subsection (b)(2) and the funds 
will be released to the beneficiary the next morning. If the 
sender doesn't settle, no acceptance occurs. In either case 
the beneficiary's bank suffers no loss, 

6. In most cases the beneficiary's bank will receive a 
payment order from another bank. If the sender is a bank 
and the beneficiary's bank receives payment from the 
sender by final settlement through the Federal Reserve 
System or a funds transfer system (Section 4A-403(a)(1)) 
[55-4A-403 NMSA 1978] or, less commonly, through credit 
to an account of the beneficiary's bank. with the sender 
or another bank (Section 4A-408(a)(2)) [55-4A-403 NMSA 
1978], acceptance by the beneficiary's bank occurs at the 
time payment is made. Section 4A-209(b)(2) [55-4A-209 
NMSA, 1978]. A minor exception to this rule is stated in 
Section 4A-209(c) [55-4A-209 NMSA 1978]. Section 4A- 
209(b)(2) [55-4A-209 NMSA 1978] results in automatic ac- 
ceptance of, payment orders issued to a beneficiary's bank 
by means of Fedwire because the Federal Reserve account 
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of the beneficiary's bank is credited and final payment is 
made to that bank when the payment order is received. 

Subsection (b)(2) would also apply to cases in which the 
beneficiary's bank mistakenly pays a person who is not 
the beneficiary of the payment order issued to the benefi- 
ciary's bank. For example, suppose the payment order pro- 
vides for immediate payment to Account #12345. The ben- 
eficiary's bank erroneously credits Account #12346 and 
notifies the holder of that account of the credit. No accep- 
tance occurs in this case under Subsection (b)(1) because 
the beneficiary of the order has not been paid or notified. 
The holder of Account. #12345 is the beneficiary of the or- 
der issued to the beneficiary's bank. But acceptance will 
normally occur if the beneficiary's bank takes no other ac- 
tion, because the bank will normally receive settlement 
with respect to the payment order. At that time the bank 
has accepted because the sender paid its payment order. 
The bank is liable to pay the holder of Account #12345. 
The bank has paid the holder of Account #12346 by mis- 
take, and has a right to recover the payment if the credit 
is withdrawn, to the extent provided in the law governing 
mistake and restitution. 

7. Subsection (b)(3) covers cases of inaction by the 
beneficiary's bank. It applies whether or not the sender 
isa bank and covers a case in which the sender and the 
beneficiary both have accounts with the receiving bank 
and payment will be made by debiting the account of the 
sender and crediting the account of the beneficiary. Sub- 
section (b)(3) is similar to Subsection (b)(2) in that it bases 
acceptance by the beneficiary's bank on payment by the 
sender. Payment by the sender is effected by a debit to 
the sender's account if the account balance is sufficient 
to cover the amount of the order, On the payment date 
(Section 4A-401) [55-4A-401 NMSA 1978] of the order the 
beneficiary's bank will normally credit the beneficiary's 
account and notify the beneficiary of receipt of the order 
if it is satisfied that the sender's account balance covers 
the order or is willing to give credit to the sender. In some 
cases, however, the bank may not be willing to give credit 
to the sender and it may not be possible for the bank to 
determine until the end of the day on the payment date 
whether there are sufficient good funds in the sender's ac- 
count. There may be various transactions during the day 
involving funds going into and out of the account. Some of 
these transactions may occur late in the day or after the 
close of the banking day. To accommodate this situation, 
Subsection (b)(3) provides that the status of the account is 
determined at the opening of the next funds transfer busi- 
ness day of the beneficiary's bank after the payment date 
of the order. If the sender's account balance is sufficient to 
cover the order, the beneficiary's bank has a source of pay- 
ment and the result in almost all cases is that the bank 
accepts the order at that time if'it did not previously ac- 
cept under Subsection (b)(1), In rare cases, a bank may 
want to avoid acceptance under Subsection (b)(3) by re- 
jecting the order as discussed in Comment 8. 

8, Section 44-209 [55-4A-209 NMSA 1978] is based on 
a general principle that a receiving bank is not obliged to 
accept a payment order unless it has agreed or is bound 
by a funds transfer system rule to do so. Thus, provision 
is made to allow the receiving bank to prevent acceptance 
of the order. This principle is consistently followed if the 
receiving bank is not the beneficiary's bank. If the receiv- 
ing bank is not the beneficiary's bank, acceptance is in the 
control of the receiving bank because it occurs only if the 
order is executed, But in the case of the beneficiary's bank 
acceptance can occur by passive receipt of payment under 
Subsection (b)(2) or (3). In the case of a payment made by 
Fedwire acceptance cannot be prevented. In other cases 
the beneficiary's bank can prevent acceptance by giving 
notice of rejection to the sender before payment occurs un- 
der Section 4A-403(a)(1) or (2) [55-4A-403 NMSA 1978]. A 
minor exception to the ability of the beneficiary's bank to 
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reject is stated in Section 4A-502(c)(3) 
1978]. 

Under Subsection (b)(3) acceptance occurs at the open- 
ing of the next funds transfer business day of the benefi- 
ciary's bank following the payment date unless the bank 
rejected the order before that time or it rejects within one 
hour after that time. In some cases the sender and the 
beneficiary's bank may not be in the same time zone or 
the beginning of the business day of the sender and the 
funds transfer business day of the beneficiary's bank may 
not coincide, For example, the sender may be located in 
California and the beneficiary's bank in New York. Since 
in most cases notice of rejection would be communicated 
electronically or by telephone, it might not be feasible for 
the bank to give notice before one hour after the opening 
of the funds transfer business day in New York because at 
that hour, the sender's business day may not have started 
in California, For that reason, there are alternative dead- 
lines stated in subsection (b)(3). In the case stated, the 
bank acts in time if it gives notice within one hour af- 
ter the opening of the business day of the sender. But if 
the notice of rejection is received by the sender after the 
payment date, the bank is obliged to pay interest to the 
sender if the sender's account does not bear interest. In 
that case the bank had the use of funds of the sender that 
the sender could reasonably assume would be used to pay 
the beneficiary. The rate of interest is stated in Section 4A- 
506 [55-4A-506 NMSA 1978]. If the sender receives notice 
on the day after the payment date the sender is entitled to 
one day's interest. If receipt of notice is delayed for more 
than one day, the sender is entitled to interest for each ad- 
ditional day of delay. 

9. Subsection (d) applies only to a payment order by 
the originator of a funds transfer to the originator's bank 
and it refers to the following situation. On April 1, Origi- 
nator instructs Bank A to make a payment on April 15 
to the account of Beneficiary in Bank B. By mistake, on 
April 1, Bank A executes Originator's payment. order by 
issuing a payment.order to Bank B instructing immedi- 
ate payment to Beneficiary, Bank B credited Beneficiary's 
account and immediately released the funds to Benefi- 
ciary. Under subsection (d) no acceptance by Bank. A oc- 
curred on April 1 when Originator's payment’ order was 
executed because acceptance cannot occur before the 
execution date which in this case would be April 15 or 
shortly before that date. Section 4A-3801(b) [65-4A-301 
NMSA 1978]. Under Section 4A-402(c) [55-4A-402 NMSA 
1978], Originator is not obliged to pay Bank A until the 
order is accepted and that can't occur until the execution 
date. But Bank A is required to pay Bank B when Bank 
B accepted Bank A's order on April 1. Unless Originator 
and Beneficiary are the same person, in almost all cases 
Originator is paying a debt owed to Beneficiary and early 
payment does not injure Originator because Originator 
does not have to pay Bank A until the execution date. 
Section 4A-402(c) [55-4A-402 NMSA 1978]: Bank A takes 
the interest loss, But suppose that on April 3, Originator 
concludes that no debt was owed to Beneficiary or that 
the debt was less than the amount of the payment order. 
Under Section 4A-211(b) [55-4A-211 NMSA 1978] Origi- 
nator can cancel its payment order if Bank A has not ac- 
cepted. If early execution of Originator's payment order is 
acceptance, Originator can suffer a loss because cancel- 
lation after acceptance is not possible without the con- 
sent of Bank A and Bank B. Section 4A-211(e) [55-4A-211 
NMSA 1978]. If Originator has to pay Bank A, Origina- 
tor would be required to seek recovery of the money from 
Beneficiary. Subsection (d) prevents this result and puts 
the risk of loss on Bank A by providing that the early ex- 
ecution does not result in acceptance until the execution 
date. Since on April 3 Originator's order'was not yet ac- 
cepted, Originator can cancel it under Section 4A-211(b) 
[55-4A-211 NMSA 1978]. The result is that Bank A is not 


[55-4A-502 NMSA 
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entitled to payment from Originator but is obliged to pay If Bank A is the Beneficiary's bank and Bank A cred- 
Bank B. Bank A has paid Beneficiary by mistake. If Origi- ited Beneficiary's account and released the funds to Ben- 
nator's payment order is cancelled, Bank A becomes the eficiary on April 1, the analysis is similar. If Originator's 
originator of an erroneous funds transfer to Beneficiary. order is cancelled, Bank A has paid Beneficiary by mis- 
Bank A has the burden of recovering payment from Ben- take. The right of Bank A to recover the payment from 
eficiary on the basis of a payment by mistake. If Benefi- Beneficiary is similar to Bank A's rights in the preceding 
ciary received the money in good faith in payment of a paragraph. 

debt owed to Beneficiary by Originator, the law of mis- 

take and restitution may allow Beneficiary to keep all or ANNOTATIONS 

part of the money received. If Originator owed money to Effective dates. — Laws 1992, ch. 114, § 238 made the 
Beneficiary, Bank A has paid Originator's debt and, un- act effective July 1, 1992. ft satise 


der the law of restitution, which applies pursuant to Sec- 
tion 1-103 [55-1-103 NMSA 1978], Bank A is subrogated 
to Beneficiary's rights against Originator on the debt. 


55-4A-210. Rejection of payment order. 


(a) A payment order is rejected by the receiving bank by a notice of rejection transmitted to the 
sender orally, electronically or in writing. A notice of rejection need not use any particular words 
and is sufficient if it indicates that the receiving bank is rejecting the order or will not execute or 
pay the order. Rejection is effective when the notice is given if transmission is by a means that is 
reasonable in the circumstances. If notice of rejection is given by a means that is not reasonable, 
rejection is effective when the notice is received. If an agreement of the sender and receiving bank 
establishes the means to be used to reject a payment order, (i) any means complying with the 
agreement is reasonable, and (ii) any means not complying is not reasonable unless no significant 
delay in receipt of the notice resulted from the use of the noncomplying means. 

(b) This subsection applies if a receiving bank other than the beneficiary's bank fails to execute 
a payment order despite the existence on the execution date of a withdrawable credit balance in an 
authorized account of the sender sufficient to cover the order. If the sender does not receive notice 
of rejection of the order on the execution date and the authorized account of the sender does not 
bear interest, the bank is obliged to pay interest to the sender on the amount of the order for the 
number of days elapsing after the execution date to the earlier of the day the order is canceled 
pursuant to Section 55-4A-211(d) NMSA 1978 or the day the sender receives notice or learns that 
the order was not executed, counting the final day of the period as an elapsed day. If the withdraw- 
able credit balance during that period falls below the amount of the order, the amount of interest 
is reduced accordingly. 

(c) If a receiving bank suspends payments, all unaccepted payment orders issued to it are 
deemed rejected at the time the bank suspends payments. 

(d) Acceptance of a payment order precludes a later rejection of the order. Rejection of a pay- 
ment order precludes a later acceptance of the order. 


History: 1978 Comp., § 55-4A-210, enacted by Laws is a means of informing the sender of the facts so that a 


1992, ch. 114, § 214, corrected payment order can be transmitted or the sender 
can seek alternate means of completing the funds trans- 

OFFICIAL COMMENTS fer. The other major reason for not executing an order is 
UCC Official Comments © by ALI & the NCCUSL. Re- that the sender's account is insufficient to cover the order 
produced with permission of the PEB for the UCC. All and the receiving bank is not willing to give credit to the 


sender. If the sender's account is sufficient to cover the 
order and the receiving bank chooses not to execute the 
order, notice of rejection is necessary to prevent liability 


rights reserved. 

1. With respect to payment orders issued to a receiv- 
ing bank other than the beneficiary's bank, notice of rejec- : ‘ a 
Gut is not necessary to prevent Teonnts of the mii to pay interest to the sender if the case falls within Sec- 
Acceptance can occur only if the receiving bank executes tion 44-210(b) [55-4A-210 NMSA 1978] which is discussed 
the order. Section 4A-209(a), But notice of rejection will in Comment 3. Wain 
routinely be given by such a bank in cases in which the 2. A payment order to the beneficiary's bank can be 
bank cannot or is not willing to execute the order for some accepted by inaction of the bank. Section 4A-209(b)(2) 
reason, There are many reasons why a bank doesn't exe- and (3) [55-4A-209 NMSA 1978]. To prevent acceptance 
lean are pent ory potencies won i ery rh eg 
the receiving bank because of some ambiguity in the order feu bee Dh : 
or an internal inconsistency. In some cases, the receiving Subsection (a) of Section 4A-210 [55-4A-210 NMSA 1978] 
bank may not be able to carry out the instruction because states the rule that rejection is accomplished by giving 
of equipment failure, credit limitations on the receiving notice of rejection. This incorporates the definitions in 
bank, or some other factor which makes proper execution Section 1-201(26) [55-1-201 NMSA 1978]. Rejection is ef- 


of the order infeasible. In those cases notice of rejection fective when notice is given if it is given by a means that 
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is reasonable in the circumstances. Otherwise it is effec- the sender is denied the use of that money. Subsection (b) 
tive when the notice is received. The question of when re- obliges the receiving bank to pay interest to the sender as 
jection is effective is important only in the relatively few restitution unless the sender receives notice of rejection 
cases under Subsection (b)(2) and (3) in which a notice of on the execution date. The time of receipt of notice is de- 
rejection is necessary to prevent acceptance. The question termined pursuant to § 1-201(27) [55-1-201 NMSA 1978]. 
of whether a particular means is reasonable depends on The rate of interest is stated in Section 4A-506 [55-4A-506 
the facts in a particular case. In a very large percentage of NMSA 1978]. If the sender receives notice on the day af- 
cases the sender and the receiving bank will be in direct ter the execution date, the sender is entitled to one day's 
electronic contact with each other and in those cases a no- interest, If receipt of notice is delayed for more than one 
tice of rejection can be transmitted instantaneously. Since day, the sender is entitled to interest for each additional 
time is of the essence in a large proportion of funds trans- day of delay. 
fers, some quick means of transmission would usually be 4. Subsection (d) treats acceptance and rejection as 
required, but this is not always the case. The parties may mutually exclusive. If a payment order has been accepted, 
specify by agreement the means by which communication rejection of that order becomes impossible. If a payment 
between the parties is to be made. order has been rejected it cannot be accepted later by the 
3. Subsection (b) deals with cases in which a sender receiving bank. Once notice of rejection has been given, 
does not learn until after the execution date that the ... the sender may have acted on the notice by making the 
sender's order has not been executed. It applies only to payment through other channels. If the receiving bank 
cases in which the receiving bank was assured of payment wants to act on a payment order that it has rejected it has 
because the sender's account was sufficient to cover the to obtain the consent of the sender. In that case the con- 
order. Normally, the receiving bank will accept the send- | sent of the sender would amount to the giving of a second 
er's order if it is assured of payment, but there may be payment order that substitutes for the rejected first or- 
some cases in which the bank chooses to reject. Unless the der. If the receiving bank suspends payments (Section 4- 
receiving bank had obligated itself by agreement to ac- 104(1)(k)) [55-4-104 NMSA 1978], subsection (c) provides 
cept, the failure to accept is not wrongful. There is no duty that unaccepted payment orders are deemed rejected at 
of the receiving bank to accept the payment order unless the time suspension of payments occurs. This prevents ac- 
it is obliged to accept by express agreement. Section 4A- ceptance by passage of time under Section 4A-209(b)(3) 
212 [55-4A-212 NMSA 1978]. But even if the bank has not [55-4A-209 NMSA 1978]. 
acted wrongfully, the receiving bank had the use of the 
sender's money that the sender could reasonably assume ANNOTATIONS 
was to be the source of payment of the funds transfer. Effective dates, — Laws 1992, ch. 114, § 238 made the 
Until the sender learns that the order was not accepted ack effective July 1, 1992. 


55-4A-211. Cancellation and amendment of payment order. 


(a) Acommunication of the sender of a payment order canceling or amending the order may be 
transmitted to the receiving bank orally, electronically or in writing, If a security procedure is in 
effect between the sender and the receiving bank, the communication is not effective to cancel or 
amend the order, unless the communication is verified pursuant to the security procedure or the 
bank agrees to the cancellation or amendment. 

(b) Subject to Subsection (a), acommunication by the sender canceling or amending a payment 
order is effective to cancel or amend the order if notice of the communication is received at a time 
and in a manner affording the receiving bank a reasonable opportunity to act on the communica- 
tion before the bank accepts the payment order. .. 

(c) After a payment order has been accepted, cancellation or amendment of the order i is not 
effective unless the receiving bank agrees or a funds-transfer system rule.allows cancellation or 
amendment without agreement of the bank. 

(1) With respect to a payment order accepted by a receiving bank other. than the sthyehees 
ry's bank, cancellation or amendment is not effective unless a conforming cancellation or amend- 
ment of the payment order issued by the receiving bank is also made. 

(2) With respect to a payment order accepted by the beneficiary's bank, cancellation or 
amendment is not effective unless the order was issued in execution of an unauthorized payment 
order, or because of a mistake by a sender in the funds transfer which resulted in the issuance of 
a payment order (i) that is a duplicate of a payment order previously issued by the sender, (ii) that 
orders payment to a beneficiary not entitled to receive payment from the originator, or (iii) that 
orders payment in an amount greater than the amount the beneficiary was entitled to receive from 
the originator. If the payment order is canceled or amended, the beneficiary's bank is entitled to 
recover from the beneficiary any amount paid to the beneficiary to the extent allowed by the law 
governing mistake and restitution. 

(d) An unaccepted payment order is canceled by operation of law at the close of the fifth funds- 
transfer business day of the receiving bank after the execution date or payment date of the order. 
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-(e) Acanceled payment order cannot be accepted. If an accepted payment order is canceled; the 
acceptance is nullified and no person has any right or obligation based on the acceptance. Amend- 
ment of a payment order is deemed to be cancellation of the original order at the time of amend- 
ment and issue of anew payment order in the amended form at the same time. 

(f) Unless otherwise provided in an agreement of the parties or in a funds-transfer system 
rule, if the receiving bank, after accepting a payment order, agrees to cancellation or amendment 
of the order by the sender or is bound by a funds-transfer system rule allowing cancellation or 
amendment without the bank's agreement, the sender, whether or not cancellation or amendment 
is effective, is liable to the bank for any loss and expenses, including reasonable attorney's fees, 
incurred by the bank as a result of the cancellation or amendment or attempted cancellation or 
amendment. | . 

(g) A payment order is not revoked by the death or legal incapacity of the sender unless the 
receiving bank knows of the death or of an adjudication of incapacity by a court of competent juris- 
diction and has reasonable opportunity to act before acceptance of the order, 

(h) A funds-transfer system rule is not effective to the extent it conflicts with Paragraph (2) af 
Subsection (c). 


History: 1978 Comp., § 55-4A-211, enacted by Laws 3, If the receiving bank has not yet accepted the or- 
1992, ch. 114, § 215. der, there is no.reason why the sender should not be able 
to cancel or amend the order unilaterally so long as the 

OFFICIAL COMMENTS requirements of Subsections (a) and (b) are met. If the re- 

UCC Official Comments © by ALI & the NCCUSL. Re- ceiving bank has accepted the order, it is possible to cancel 
produced with permission of the PEB for the UCC. All or amend but only if the requirements of sSubsection (c) 


are met. 


rights reserved. 3 ; ie 
é First consider the case of a receiving bank other than 


1. This section deals with cancellation and amend- iaielidsr 
ment of payment orders. It states the conditions under the beneficiary's bank. If the bank has not yet accepted 
which cancellation or amendment is both effective and the order, the sender can unilaterally cancel or amend, 
rightful. There is no concept of wrongful cancellation or The communication amending or cancelling the payment 
amendment of a payment order. If the conditions stated order must be received in time to allow the bank to act on 
in this section are not met the attempted cancellation or it before the bank issues its payment order in execution of 
amendment. is not effective. If the stated conditions are the sender's order, The time that the sender's communica- 
met the cancellation or amendment is effective and right- tion is received is governed by Section 44-106 [55-4A-106 
ful. The sender of a payment order may want to withdraw NMSA 1978], Ifa payment order does not specify a delayed 
or change the order because the sender has had a change payment date or execution date, the order will normally be 
of mind about the transaction or because the payment or- executed shortly after receipt. Thus, as a practical matter, 
der was erroneously issued or for any other reason. One the sender will have very little time in which to instruct 
common situation is that of multiple transmission of the cancellation or amendment before acceptance. In addition, 
same order. The sender that mistakenly transmits the a receiving bank will normally have cut-off times for re- 
same order twice wants to correct the mistake by cancel- ceipt of such communications, and the receiving bank is 
ling the duplicate order, Or, a sender may have intended not obliged to act on communications received after the 
to order a payment of $1 000,000 ‘but mistakenly issued cut-off hour. Cancellation by the sender after execution of 
an order to pay $10,000,000. In this case the sender might the order by the receiving bank requires the agreement of 
try to correct the mistake by cancelling the order and is- the bank unless a funds transfer rule otherwise provides. 
suing another order in the proper amount, Or, the mis- Subsection (c), Although execution of the sender's order by 
take could be corrected by amending the order to change the receiving bank does not itself impose liability on the 
it to the proper amount. Whether the error is corrected receiving bank (under Section 4A-402 [55-4A-402 NMSA 
by amendment or cancellation and reissue the net result 1978] no liability is incurred by the receiving bank to pay 
is the same. This result is stated in the last sentence of its order until it is accepted), it would commonly be the 
subsection (e). case that acceptance follows shortly after issuance: Thus, 

2. Subsection (a) allows a cancellation or amendment as a practical matter, a receiving bank that has executed 
of a payment order to be communicated to the receiving a payment order will incur a liability to the next bank in 
bank "orally, électronically, or in writing." The quoted the chain before it would be able to act on the cancellation 
phrase is abuatstertt with the language of Section 4A- request of its customer, It is unreasonable to impose on 
108(a) [55-4A-103 NMSA 1978] applicable to payment the receiving bank a risk of loss with respect toa cancel- 
orders, Cancellations and amendments are normally sub- lation request without the consent of the receiving bank. 
ject to verification pursuant to security procedures to the The statute en eh aa i we Siete bape 
same extent as payment orders. Subsection (a) recognizes of the.receiving bank must be obtained for cancellation 
this fact by providing that in cases in which there is a after execution. The receiving bank's consent could be ob- 
security procedure in effect between the sender and the tained at the time cancellation occurs or it could be based 
receiving bank the bank is not bound by a communication on a preexisting agreement. Or, a funds transfer system 
cancelling or amending an order unless verification has rule could provide that cancellation can be made unilat- 


“ez ; i f that rule any receiving 
been made. This is necessary to protect the bank because erally by the sender. By virtue o 
under Subsection (b) a cancellation or amendment can be bank covered by the rule is bound. Section 44-501 [55-4A- 


effective by unilateral action of the sender. Without veri- 501 NMSA 1978]. If the receiving bank has already ex- 


fication the bank cannot be sure whether the communica- ecuted the sender's order, the bank would not consent to 
tion was or was not effective to cancel or amend a previ- cancellation unless the bank to which the receiving bank 


ously verified payment order. has issued its payment order consents to cancellation of 
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that order. It makes no sense to allow cancellation of a 
payment order unless all subsequent payment orders in 
the funds transfer that were issued because of the can- 
celled payment order are also cancelled. Under Subsection 
(c)(1), if a receiving bank consents to cancellation of the 
payment order after it is executed, the cancellation is not 
effective unless the receiving bank also cancels the” pay- 
ment order issued by the bank. 

4. With respect to a payment order issued.to the Bench 
ciary's bank, acceptance is particularly important because 
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it creates liability to pay the beneficiary, it defines when the © 


originator pays its obligation to the beneficiary, and it de- 
fines when any obligation for which:the payment is made is 
discharged. Since acceptance affects the rights of the origi- 
nator and the beneficiary it is not appropriate to allow the 


beneficiary's bank to agree to cancellation or amendment: 


except in unusual cases. Except as provided in Subsection 
(c)(2), cancellation or amendment after acceptance by the 
beneficiary's bank is not possible unless all parties affected 
by the order agree. Under Subsection (c)(2), cancellation or 
amendment is possible only in the four cases stated. The 
following examples illustrate Subsection (c)(2): 

Case #1. Originator's Bank executed a payment order 
issued in the name of its customer as sender, The order 
was not authorized by the customer and was fraudu- 
lently issued. Beneficiary's Bank accepted the payment 
order issued by Originator's Bank. Under Subsection (c) 
(2) Originator's Bank can cancel the order if Beneficiary's 
Bank consents. It doesn't make any difference whether 
the payment order that Originator's Bank accepted was 
or was not enforceable against the customer under Sec- 
tion 4A-202(b) [55-4A-202 NMSA 1978]. Verification un- 
der that provision is important. in determining whether 
Originator's Bank or the customer has the risk of loss, but 
it has no relevance under Section 4A-211(c)(2) [55-4A-211 
NMSA 1978]. Whether or not verified, the payment order 
was not authorized by the customer. Cancellation of the 
payment order to Beneficiary's Bank causes the accep- 
tance of Beneficiary's Bank to be nullified. Subsection (e). 
Beneficiary's Bank is entitled to recover payment from the 
beneficiary to the extent allowed by the law of mistake 
and restitution. In this kind of case the beneficiary is usu- 
ally a party to the fraud who has no right to receive or 
retain payment ofthe order, ° 

Case #2, Originator owed Beneficiary $1,000,000 and 
ordered Bank A to pay that amount to the account of Ben- 
eficiary in Bank B. Bank A issued’ a complying order to 
Bank B, but’by mistake issued a duplicate order as well. 
Bank B accepted both orders. Under Subsection (c)(2) 
(i) cancellation of the duplicate order could be made by 


Bank A with the consent of Bank B, Beneficiary has no 


right to receive or retain payment of the duplicate pay- 
ment order if only $1,000,000 was owed by Originator to 
Beneficiary. If Originator owed $2,000,000 to Beneficiary, 
the law of restitution might allow Beneficiary to retain 
the $1,000,000 paid by Bank B on the duplicate order. In 
that case Bank B is entitled to reimbursement from Bank 
A under Subsection (f), 

Case #3. Originator owed $1,000,000 to X. inbending to 
pay X, Originator ordered Bank A to pay $1,000,000 to Y's 
account in Bank B, Bank A issued a complying payment 
order to Bank B which Bank B. accepted by releasing the 
$1,000,000:to Y. Under Subsection (c)(2)(ii) Bank A‘can can- 
cel its payment order to Bank’ B with the consent of Bank 
B if Y was not entitled to receive payment from Originator. 
Originator can also cancel its order to Bank A: with Bank 
A's consent. Subsection (c)(1)..Bank B may recover the 
$1,000,000 from Y unless the law of mistake and restitu- 
tion allows Y to retain some or all of the amount paid. If no 
debt was owed to Y, Bank B should have a right of recovery. 

Case #4. Originator owed Beneficiary $10,000. By mis- 
take Originator ordered Bank A to pay $1,000,000 to 
the account of Beneficiary in Bank B. Bank A issued:a 
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complying order to Bank B. which: accepted by notifying 
Beneficiary of its right to withdraw $1,000,000. Cancel- 
lation is permitted in this case under Subsection (c)(2) 
(iii). If Bank B paid Beneficiary it.is entitled to recover 
the payment.except to the extent the law of mistake and 
restitution allows Beneficiary to retain payment. In this 


case Benéficiary might be entitled to retain $10,000, the 


amount of the debt owed to Beneficiary. If Beneficiary may 
retain $10,000, Bank B would be entitled: to $10,000 from 
Bank A pursuant to Subsection (f), In this case Originator 
also cancelled its order. Thus Bank A would be entitled to 
$10,000 from Originator pursuant to Subsection (f). 
5, Unless constrained by a funds transfer system rule, 

a receiving bank may agree to cancellation or amend- 
ment of the payment order under Subsection (c) but is not 


required to do so regardless of the circumstances. If the 


receiving bank has incurred liability as a result.of its ac- 
ceptance of the sender's order, there are substantial risks 
in agreeing to cancellation or amendment. This is particu- 
larly true for a beneficiary's bank. Cancellation or amend- 
ment after acceptance by the beneficiary's bank can be 
made only in the four cases stated and the beneficiary's 
bank may not have any way of knowing whether the re- 
quirements of Subsection (c) have been met or whether it 
will be able to recover payment from the beneficiary that 
received payment, Even with indemnity the beneficiary's 
bank may be reluctant to alienate its customer, the ben- 
eficiary, by denying the customer the funds. Subsection 
(c) leaves the decision to the beneficiary's bank unless the 
consent of the beneficiary's bank is not required under a 
funds transfer system rule or other interbank agreement. 
If a receiving bank agrees to cancellation or amendment 
under Subsection (c)(1) or (2), it is automatically entitled 
to indemnification from the sender under subsection (f). 
The indemnification provision recognizes that. a sender 
has no right to.cancel a payment order after it.is accepted 
by the receiving bank. If the receiving bank agrees to can- 
cellation, it is doing so as an accommodation to the sender 
and it should not incur a risk of loss in doing so. , 

6. Acceptance by the receiving bank of a payment or- 
der issued by the sender is comparable to acceptance of 
an offer under the law of contracts, Under that law the 
death or legal incapacity of an offeror terminates the of- 
fer even though the offeree has no notice of the death or 
incapacity. Restatement Second, Contracts § 48. Comment 
a. to that section states that the "rule seems to be a relic 
of the obsolete view that a contract requires a 'meeting of 
minds,' and it is out of harmony with the modern doctrine 
that a manifestation of assent is effective without regard. 
to actual mental assent." Subsection (g), which reverses 
the Restatement rule in the case of a payment order, is 
similar to Section 4-405(1) [55-4-405 NMSA. 1978] which 
applies to checks, Subsection (g) does not address the ef- 
fect of the bankruptcy of the sender of a payment order be- 
fore the order is accepted, but the principle of Subsection 
(g) has been recognized in Bank of Marin v. England, 385 
U.S. 99 (1966), Although Bankruptcy Code Section 542(c) 
may not have been drafted with wire transfers in mind, 
its language can be read to allow the receiving bank to 
charge the sender's account for. the amount of the pay- 
ment order if the receiving bank executed it in ignorance, 
of the bankruptcy. 

7. Subsection (d). deals. with stale payment orders. 
Payment orders normally are executed on the execution 
date or the day after, An order issued to the beneficiary's 
bank is normally accepted on the payment date or the day 
after. If a payment order is not accepted on its execution 
or payment date or shortly thereafter, it is probable that 
there was some problem with the terms of the order or the 
sender did not have sufficient funds or credit to cover the 
amount of the order. Delayed acceptance of such an order 
is normally not contemplated, but the order may not. have 
been cancelled by the sender. Subsection (d). provides for 
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cancellation by operation of law to prevent an Duaeppotads payment order accepted by the beneficiary's bank if the rule 

delayed acceptance. conflicts with subsection (c)(2), Because rights of the benefi- 
8. A funds transfer system rule can govern rights. od ciary and the originator are directly affected by acceptance, 

obligations between banks that are parties to payment or- Subsection (c)(2) severely limits cancellation. These limita- 

ders transmitted over the system even if the rule conflicts tions cannot be altered by funds transfer system rule. 

with Article 4A. In some cases, however, a rule governing a 

transaction between two banks can affect a third party in ANNOTATIONS 

an unacceptable way. Subsection (h) deals with such a case, Effective dates. — Laws 1992, ch. 114, § 238 made the 

A funds transfer system rule cannot allow cancellation of a act effective July 1, 1992. i ; 


55-4A-212. Liability and duty of receiving bank regarding unaccepted 
payment order. 


If a receiving bank fails to accept a payment order that it is obliged by express agreement to ac- 
cept, the bank is liable for breach of the agreement to the extent provided in the agreement or in 
this article, but does not otherwise have any duty to accept a payment order or, before acceptance, 
to take any action, or refrain from taking action, with respect to the order except as provided in 
this article or by express agreement. Liability based on acceptance arises only when acceptance 
occurs as stated in Section 55-4A-209 NMSA 1978, and liability is limited to that provided in this 
article. A receiving bank is not the agent of the sender or beneficiary of the payment order it ac- 
cepts, or of any other party to the funds transfer, and the bank owes no duty to any party to the 
funds transfer except as provided in this article or by express agreement. 


History: 1978 Comp., § 55-4A-212, enacted by Laws Exceptions are stated in Section 4A-209(b)(3) and Sec- 
1992, ch. 114, § 216. tion 4A-210(b) [55-4A-209 and 55-4A-210 NMSA 1978, 
respectively]. A receiving bank is not like a collecting 


OFFICIAL COMMENTS bank under Article 4. No receiving bank, whether it be an 
UCC Official Comments © by ALI & the NCCUSL. Re- originator's bank, an intermediary bank or a beneficiary's 
produced with permission of the PEB for the UCC. All bank, is an agent for any other party in the funds transfer. 
rights reserved. ANNOTATIONS 
With limited. exceptions stated. in this Article, the aa asics 
ties and obligations of receiving banks that carry out a Effective dates. — Laws 1992, ch. 114, § 238 made the 
funds transfer arise only as a result of acceptance of pay- act effective July 1, 1992. 
ment orders or of agreements made by receiving banks, o 
PART 3 
EXECUTION OF SENDER'S PAYMENT ORDER 
. BY RECEIVING BANK 


55-4A-301. Execution and execution date. 


(a) A payment order is "executed" by the receiving bank when it issues a payment order in- 
tended to carry out the:payment order received by the bank. A sida en order received by the 
beneficiary's bank can be accepted but cannot be executed. 

(b), ."Execution date" of a payment order means the day'on which the receiving bank may prop- 
erly issue a payment order in execution of the sender's order. The execution date may be deter- 
mined by instruction of the sender but cannot be earlier than the day the order is received and, 
unless otherwise determined, is the day the order is received. If the sender's instruction states a 
payment date, the execution date is the payment date oran earlier date on which execution is rea- 
sonably necessary to allow payment to the beneficiary on the payment date. 


History: 1978 Comp,, § 55-4A-301, enacted by Laws 1. The terms "executed," "execution" and "execution 
1992, ch, 114, § 217. date" are used only with respect to a payment order to a 
; receiving bank other than the beneficiary's bank. The ben- 


OFFICIAL COMMENTS : eficiary's bank can accept the payment order that it re- 
UCC Official Comments © by ALI & the NCCUSL. Re- ceives, but it does not execute the order. Execution refers 
produced with permission of the PEB for the UCC. All to the act of the receiving bank in issuing a payment order 


rights reserved. "intended to carry out" the payment order that the bank 
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received. A receiving bank has executed an order even if 
the order issued by the bank does not carry out the order 
received by the bank. For example, the bank may have er- 
roneously issued an order to the wrong beneficiary, or in 
the wrong amount or to the wrong beneficiary's bank. In 
each of these cases execution has occurred but the execu- 
tion is erroneous. Erroneous execution is covered in Sec- 
tion 4A-308 [55-4A-303 NMSA 1978], 

2. "Execution date" refers to the time a payment order 
should be executed rather than the day it is actually ex- 
ecuted, Normally the sender will not specify an execution 
date, but most payment orders are meant to be executed 


immediately. Thus, the execution date is normally the day © 


the order is received by the receiving bank. It is common 
for the sender to specify a "payment date" which is defined 
in Section 4A-401 [55-4A-401 NMSA 1978] as "the day 
on which the amount of the order is payable to the ben- 
eficiary by the beneficiary's bank." Except for automated 
clearing house transfers, if a funds transfer is entirely 
within the United States and the payment is to be carried 
out electronically, the execution date is the payment date 
unless the order is received after the payment date. If the 
payment is to be carried out through an automated clear- 
ing house, execution may occur before the payment date. 
In an ACH transfer the beneficiary is usually paid one or 
two days after issue of the originator's payment order. The 
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execution date is determined by the stated payment date 
and is a date before the payment date on which execution 
is reasonably necessary to allow payment on the payment 
date, A:funds transfer system rule could also determine 
the execution date of orders received by the receiving bank 
if both the sender and the receiving bank are participants 
in the funds transfer system. The execution date can be 
determined by the payment order itself or by separate in- 
structions of the sender or an agreement of the sender and 
the receiving bank. The second sentence of Subsection (b) 
must be read in the light of Section 4A-106 [65-4A-106 
NMSA 1978] which states that if a payment order is re- 
ceived after the cut-off time of the receiving bank it may 
be treated by the bank as received at the opening of the 
next funds transfer business day. 

3. Execution on the execution date is timely, but the 
order can be executed before or after the execution date. 
Section 4A-209(d) and Section 4A-402(c) [55-4A-209 and 
55-4A-402 NMSA 1978, respectively] state the conse- 
quences of early execution and Section 4A-305(a) [55-4A- 
305 NMSA 1978] states the consequences of late execu- 
tion. 


ANNOTATIONS 


Effective dates. — Laws 1992, ch. 114, § 238 made the 
act effective July 1, 1992. 


55-4A-302. Obligations of receiving bank in execution of payment order. 


(a) Except as provided in Subsections (b) through (d), if the receiving bank accepts a payment 
order pursuant to Section 55-4A-209(a) NMSA 1978, the bank has the following obligations in 
executing the order: 

(1) the receiving bank is obliged to issue, on the execution date, a payment order comply- 
ing with the sender's order and to follow the sender's instructions concerning (i) any intermediary 
bank or funds-transfer system to be used in carrying out the funds transfer, or (ii) the means by 
which payment orders are to be transmitted in the funds transfer; if the originator's bank issues a 
payment order to an intermediary bank, the originator's bank is obliged to instruct the intermedi- 
ary bank according to the instruction of the originator; an intermediary bank in the funds transfer 
is similarly bound by an instruction given to it by the sender of the payment order it accepts; and 

(2) ifthe sender's instruction states that the funds transfer is to be carried out telephoni- 
cally or by wire transfer or otherwise indicates that the funds transfer is to be carried out by the 
most expeditious means, the receiving bank is obliged to transmit its payment order by the most 
expeditious available means, and to instruct any intermediary bank accordingly; if a sender's in- 
struction states a payment date, the receiving bank is obliged to transmit its payment order at a 
time and by means reasonably necessary to allow payment to the beneficiary on the payment date 
or as soon thereafter as is feasible. 

(b) Unless otherwise instructed, a receiving bank executing a payment order may (i) use any 
funds-transfer system if use of that system is reasonable in the circumstances, and (ii) issue a pay- 
ment order to the beneficiary's bank or to an intermediary bank through which a payment order 
conforming to the sender's order can expeditiously be issued to the beneficiary's bank if the receiv- 
ing bank exercises ordinary care in the selection of the intermediary bank. A receiving bank is not 
required to follow an instruction of the sender designating a funds-transfer system to be used in 
carrying out the funds transfer if the receiving bank, in good faith, determines that it is not fea- 
sible to follow the instruction or that following the instruction would unduly delay completion of 
the funds transfer. | 

(c) Unless Paragraph (2) of Subsection (a) applies or the receiving bank is otherwise instructed, 
the bank may execute a payment order by transmitting its payment order by first class mail or 
by any means reasonable in the circumstances. If the receiving bank is instructed to execute the 
sender's order by transmitting its payment order by a particular means, the receiving bank may 
issue its payment order by the means stated or by any means as expeditious as the means stated. 
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(d)» Unless instructed by the sender, (i) the receiving bank may not obtain payment of its 
charges for services and expenses in connection with the execution of the sender's order by issuing 
a payment. order in an amount equal to the amount of the sender's order less the amount of the 
charges, and (ii) may not instruct a subsequent receiving bank to obtain payment of its charges in 


the same manner. 


History: 1978 Comp., § 55-4A-302, enacted by Laws 
1992, ch. 114, § 218, 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC, All 
rights reserved. 

1. In the absence of agreement, the receiving bank is 
not obliged to execute an order of the sender. Section 4A- 
212 [55-4A-212 NMSA 1978]. Section 4A-302 [55-4A-302 
NMSA 1978] states the manner in which the receiving 
bank may execute the sender's order if execution occurs. 
Subsection (a)(1) states the residual rule. The. payment 
order issued by the receiving bank must comply with the 
sender's order and, unless some other rule is stated in the 
section, the receiving bank is obliged to follow any instruc- 
tion of the sender concerning which funds transfer system 
is to be used, which intermediary banks are to be used, and 
what means of transmission is to be used. The instruction 
of the sender may be incorporated in the payment order 
itself or may be. given separately. For example, there may 
be a master agreement between the sender and receiving 
bank containing instructions governing payment orders 
to be issued from time to time by the sender to’the receiv- 
ing bank. In most funds transfers, speed is a-paramount 
consideration. A sender that wants assurance that the 
funds transfer will be expeditiously completed can specify 
the means to be used. The receiving bank can follow the 
instructions literally or it can use an equivalent means, 
For example, if the sender instructs the receiving bank to 
transmit by telex, the receiving bank could use telephone 
instead. Subsection (c), In most cases the sender will not 
specify a particular means but will use a general term 
such as "by wire" or "wire transfer" or "as soon as pos- 
sible." These words signify that the sender wants a same- 
day transfer. In these cases the receiving bank is required 
to use a telephonic or electronic communication to trans- 
mit its order and is also required to instruct any interme- 
diary bank to which it issues its order to transmit by simi- 
lar means, Subsection (a)(2), In other cases, such as an 
automated clearing house transfer, a same-day transfer 
is not contemplated. Normally the sender's instruction or 
the context in which the payment order is received makes 
clear the type of funds transfer that.is appropriate. If the 
sender states a payment date with respect to the payment 
order, the receiving bank is obliged to execute the order at 
a time and in a manner to meet the payment date if that 
is feasible. Subsection (a)(2). This provision would apply 
to many ACH transfers made to pay recurring debts of the 
sender. In other cases, involving relatively small amounts, 
time may not be an important factor and cost may be a 
more important element. Fast means, such as telephone 
or electronic transmission, are more expensive than slow 
means such as mailing. Subsection (c) states that in the 
absence of instructions the receiving bank is given discre- 
tion to decide. It may issue its payment order by first class 
mail or by any means reasonable in the circumstances, 
Section 4A-305 [55-4A-305 NMSA 1978] states the liabil- 
ity of a receiving bank for breach of the obligations stated 
in Section 4A-302 [55-4A-302 NMSA 1978]. 

2. Subsection (b) concerns the choice of intermediary 
banks to be used in completing the funds transfer, and the 
funds transfer system to be used. If the receiving bank 
is not instructed about the matter, it can issue an order 
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directly to the beneficiary's bank or can issue an order 
to an intermediary bank. The receiving bank also has 
discretion concerning use of a funds transfer system. In 
some cases it may be reasonable to use either an auto- 
mated clearing house system or a wire transfer system 
such as Fedwire or CHIPS, Normally, the receiving bank 
will follow the instruction of the sender in these matters, 
but in some cases it may be prudent for the bank not to 
follow instructions. The sender may have designated a 
funds transfer system to be used in carrying out the funds 
transfer, but it may not be feasible to use the designated 
system because of some impediment such as a computer 
breakdown which prevents prompt execution of the or- 
der, The receiving bank is permitted to use an alternate 
means of transmittal in'a good faith effort to execute the 
order expeditiously. The same leeway is not given to the 
receiving bank if the sender designates an intermediary 
bank through which the funds transfer is to be routed. 
The sender's designation of that intermediary bank may 
mean that the beneficiary's bank,is expecting to obtain a 
credit. from that intermediary bank and may have relied 
on that anticipated credit. If the receiving bank uses an- 
other intermediary bank the expectations of the benefi- 


_ciary's bank may not be realized, The receiving bank could 


choose to route the transfer to another intermediary bank 
and then to the designated intermediary bank if there 
was some reason such as a lack of a correspondent-bank 
relationship or a bilateral credit limitation, but the desig- 
nated intermediary bank cannot be circumvented, To do 
so violates the sender's instructions. 

8, The normal rule, under Subsection (a)(1), is that the 
receiving bank, in executing a payment order, is required 
to issue a payment order that complies as to amount with 
that of the sender's order. In most cases the receiving bank 
issues an order equal to the amount of the sender's order 
and makes a separate charge for services and expenses in 
executing the sender's order. In some cases, particularly 
if it is an intermediary bank that is executing an order, 
charges are collected by deducting them from the amount 
of the payment order issued by the executing bank. If that 
is done, the amount of the payment order accepted by the 
beneficiary's bank will be slightly less than the amount 
of the originator's payment order, For example, Origina- 
tor, in order to pay an obligation of $1,000,000 owed to 
Beneficiary, issues a payment order to Originator's Bank 
to pay $1,000,000 to the account of Beneficiary in Benefi- 
ciary's Bank, Originator's Bank issues a payment order 
to Intermediary Bank for $1,000,000 and debits Origina- 
tor's account for $1,000,010. The extra $10 is the fee of 
Originator's Bank. Intermediary Bank executes the pay- 
ment order of Originator's Bank by issuing a payment 
order to Beneficiary's Bank for $999,990, but under § 
4A-402(c) [55-4A-402 NMSA 1978] is entitled to receive 
$1,000,000 from Originator's bank. The $10 difference is 
the fee of Intermediary Bank. Beneficiary's Bank credits 
Beneficiary's account for $999,990. When Beneficiary's 
Bank accepts the payment order of Intermediary Bank 
the result is a payment of $999,990 from Originator to 
Beneficiary. Section 4A-406(a) [55-4A-406 NMSA 1978]. If 
that payment discharges the $1,000,000 debt, the effect 
is that Beneficiary has paid the charges of Intermediary 
Bank and Originator has paid charges of Originator's 
Bank, Subsection (d) of Section 4A-302 [55-4A-302 NMSA 
1978] allows Intermediary Bank to collect its charges by 
deducting them from the amount of the payment order, 
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but only if instructed to do so by Originator's Bank. Origi- Beneficiary. Beneficiary might well argue that it was en- 

nator's Bank is not authorized to give that instruction to titled to receive $1,000,000. If the option was exercised 

Intermediary Bank unless Originator authorized the in- shortly before its expiration date, the result could be loss 

struction. Thus, Originator can control how the charges of © -of the option benefit because the required payment of 

Originator's Bank and Intermediary Bank are to be paid. $1,000,000 was not-made before the option expired. Sec- 

Subsection (d) does not apply to charges of Beneficiary's tion 4A- 406(c) [55-4A-406 NMSA 1978] allows Originator 

Bank to Beneficiary. to preserve the option benefit. The amount received by 
In the case discussed in the preceding paragraph the $10 Beneficiary is deemed to be $1,000,000 unless Beneficiary 

charge is trivial in relation to the amount of the payment demands the $10 and Originator does not pay it. 

and it may not be important to Beneficiary how the charge 

is paid. But it may be very important if the $1,000,000 ob- ANNOTATIONS 

ligation represented the price of exercising a right such Effective dates. — Laws 1992, ch. 114, § 238 made the 

as an option favorable to Originator and unfavorable to act effective July 1, 1992. ; ; 


55-4A-303. Erroneous execution of payment order. _ 


(a) A receiving bank that (i) executes the payment order of the sender by issuing a payment 
order in an amount greater than the amount of the sender's order, or (ii) issues:a payment order 
in execution of the sender's order and then issues a duplicate order; is entitled to payment of the 
amount of the sender's order under Section 55-4A-402(c) NMSA 1978 if that subsection is other- 
wise satisfied. The bank is entitled to recover from the beneficiary of the erroneous order the ex- 
cess payment received to the extent allowed by the law governing mistake and restitution. 

(b) A receiving bank that executes the payment order of the sender by issuing a payment order 
in an amount’less than the amount of the sender's order is entitled to payment of the amount of 
the sender's order under Section 55-4A-402(c) NMSA 1978 if (i) that'subsection:is otherwise satis- 
fied, and (ii) the bank corrects its mistake by issuing an additional payment order for the benefit of 
the beneficiary of the sender's order. If the error is not corrected, the issuer of the erroneous order 
is entitled to receive or retain payment from the sender of the order it accepted only to the extent 
of the amount of the erroneous order, This subsection does not apply if the receiving bank executes 
the sender's payment order by issuing a payment order in an amount less than the amount of the 
sender's order for the purpose of obtaining payment of its charges for services and expenses pursu- 
ant to instruction of the sender. | 

(c) If a receiving bank executes the payment order:of the sender by issuing a payment order 
to a beneficiary different from the beneficiary of the sender's order and the funds transfer is com- 
pleted on the basis of that error, the sender of the payment order that was erroneously executed 
and all previous’senders in the funds transfer are not obliged to pay the payment orders they is- 
sued. The issuer of the erroneous order is entitled to'‘recover from the beneficiary of the order the 
payment received to the extent allowed by the law governing mistake and restitution. 


History: 1978 Comp., § 55-44-3038, enacted by Laws and states the liability of the sender and the rights of the 
1992, ch. 114, § 219. receiving bank in various cases of erroneous execution. 
2. Subsections (a) and (b) deal with cases in which the 


OFFICIAL COMMENTS receiving bank executes by issuing a payment order in the 

UCC Official Comments © by ALI & the NCCUSL. Re- wrong amount. If Originator ordered Originator's Bank to 
produced with permission of the PEB for the UCC. All pay $1,000,000 to the account of Beneficiary in Beneficia- 
rights. reserved. ry's Bank, but Originator's Bank erroneously instructed 
1. Section 44-303 [55-4A-803 NMSA 1978] states the  Beneficiary's Bank ‘to pay $2,000,000 to’ Beneficiary's 
effect of erroneous execution of a payment order by the re- account, Subsection (a) applies. If Beneficiary's Bank ac- 
ceiving bank. Under Section 4A-402(c) [55-4A-402 NMSA cepts the order of Originator's Bank, Beneficiary s Bank is 
1978] the sender of a payment order is obliged to pay the entitled to receive $2,000,000 from Originator s Bank, but 
amount of the order to the receiving bank if the bank ex- Originator's Bank is entitled to receive only $1,000,000 
ecutes the order, but the obligation to pay is excused if from Originator. Originator's Bank is entitled to recover 
the beneficiary's bank does not accept a payment order the overpayment from Beneficiary to the extent allowed 
instructing payment to the beneficiary of the sender's or- by the law governing mistake and restitution. Origina- 
der. If erroneous execution of the sender's order causes the tor's Bank would normally have a right to recover the 
wrong beneficiary to be paid, the sender is not required overpayment from Beneficiary, but in unusual cases the 
to pay. If erroneous execution causes the wrong amount law of restitution might allow Beneficiary to keep all or 
to.be paid the sender is not obliged to pay the receiving part of the overpayment. For example, if Originator owed 
bank.an amount in excess of the amount of the sender's $2,000,000 to Beneficiary and Beneficiary received the ex- 
order. Section 4A-303 [55-4A-303 NMSA 1978] takes pre- tra $1,000,000 in good faith in discharge of the debt, Bene- 
cedence over Section 4A-402(c) [55-4A-402 NMSA 1978} ficiary may be allowed to keep it. In this case Originator's 


Bank has paid an obligation of Originator and under the 
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law of restitution, which applies through Section 1-103 
[55-1-103 NMSA 1978], Originator's Bank would be sub- 
rogated to Beneficiary's rights against Originator on the 
obligation paid by Originator's Bank. 

If Originator's Bank erroneously executed Originator's 
order by instructing Beneficiary's Bank to pay less than 
$1,000,000, subsection (b) applies. If Originator's Bank 
corrects its error by issuing another payment order to 
Beneficiary's Bank that results in payment of $1,000,000 
to Beneficiary, Originator's Bank is entitled to payment 
of $1,000,000 from Originator. If the mistake is not cor- 
rected, Originator's Bank is entitled to payment from 
Originator only in the amount of the order issued by Orig- 
inator's Bank. 

3. Subsection (a) also applies to duplicate payment or- 
ders. Assume Originator's Bank properly executes Origi- 
nator's $1,000,000 payment order and then by mistake 
issues a second, $1,000,000 payment order in execution 
of Originator's order. If Beneficiary's Bank accepts both 
orders issued by Originator's Bank, Beneficiary's Bank is 
entitled to receive $2,000,000 from Originator's Bank but 
Originator's Bank is entitled to receive only $1,000,000 
from Originator. The remedy of Originator's Bank is the 


FUNDS TRANSFERS 


55-4A-305 


same as that of a receiving bank that executes by issuing 
an order in an amount greater than, the sender's order. 
It may recover the overpayment from Beneficiary to the 
extent allowed by the law governing mistake and restitu- 
tion and in a proper case as stated in Comment 2 may 
have subrogation rights if it is not entitled to recover from 
Beneficiary. 

4. Suppose Originator instructs Originator's Bank to 
pay $1,000,000 to Account #123846 in Beneficiary's Bank. 
Originator's Bank erroneously instructs Beneficiary's 
Bank to pay $1,000,000 to Account #12346 and Ben- 
eficiary's Bank accepted. Subsection (c) covers this case. 
Originator is not obliged to pay its payment order, but 
Originator's Bank is required to pay $1,000,000 to Ben- 
eficiary's Bank. The remedy of Originator's Bank is to re- 
cover $1,000,000 from the holder of Account #12346 that 
received payment by mistake, Recovery based on the law 
of mistake and restitution is described in Comment 2, 


ANNOTATIONS | 


Effective dates. — Laws 1992, ny 114, § 238 made the 
act effective July 1, 1992. 


55-4A-304. Duty of sender to report erroneously executed payment 


order. 


If the sender of a payment order that is erroneously executed as stated in Section 55-4A-303 
NMSA 1978 receives notification from the receiving bank that the order was executed or that the 
sender's account was debited with respect to the order, the sender has a duty to exercise ordinary 
care to determine, on the basis of information available to the sender, that the order was errone- 
ously executed and to notify the bank of the relevant facts within a reasonable time not exceeding 
ninety days after the notification from the bank was received by the sender. If the sender fails to 
perform that duty, the bank is not obliged to pay interest on any amount refundable to the sender 
under Section 55-4A-402(d) NMSA 1978 for the period before the bank learns of the execution er- 
ror. The bank is not entitled to any recovery from the sender on account of a failure by the sender 
to perform the duty stated in this section. 


History: 1978 Comp., § 55-4A-304, enacted by Laws 
1992, ch. 114, § 220. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

This section is identical in effect to Section 4A-204 
[55-4A-204 NMSA 1978] which applies to unauthorized 


orders issued in the name of a customer of the receiving 
bank. The rationale is stated in Comment 2 to Section 4A- 
204 [55-4A-204 NMSA 1978]. 


ANNOTATIONS 


Effective dates. — Laws 1992, ch. 114, § 238 made the 
act effective July 1, 1992. 


55-4A-305. Liability for late or improper execution or failure to execute 
payment order. 


(a) Ifa funds transfer is completed but the execution of a payment order by the receiving bank 
in breach of Section 55-4A-302.NMSA 1978 results in delay in payment to the beneficiary, the 
bank is obliged to pay interest to either the originator or the beneficiary of the funds transfer for 
the period of delay caused by the improper execution. Except as provided in Subsection (c), addi- 
tional damages are not recoverable. 

(b) If execution of a payment order by a receiving bank in breach of Section 55-4A-302 NMSA 
1978 results in (i) noncompletion of the funds transfer, (ii) failure to use an intermediary bank 
designated by the originator, or (iii) issuance of a payment order that does not comply with the 
terms of the payment order of the originator, the bank is liable to the originator for its expenses 
in the funds transfer and for incidental expenses and interest losses, to the extent not covered by 
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Subsection (a), resulting from the improper execution. Except as provided in Subsection (c), addi- 
tional damages are not recoverable. 

(c). In addition to the amounts payable under Subsections (a) and (b), damages, including con- 
sequential damages, are recoverable to the extent provided in an express written agreement of the 
receiving bank. 

(d) Ifa receiving bank fails to execute a payment order it was obliged by express agreement 
to execute, the receiving bank is liable to the sender forits expenses in the transaction and for 
incidental expenses and interest losses resulting from the failure to execute. Additional damages, 
including consequential damages, are recoverable to the extent provided in an express written 
agreement of the receiving bank, but are not otherwise recoverable. 

(e) Reasonable attorney's fees are recoverable if demand for compensation under Subsection 
(a) or (b) is made and refused before.an action is brought on the claim. If a claim is made for breach 
of an agreement under Subsection (d) and the agreement does not provide for damages, reason- 
able attorney's fees are recoverable if demand for compensation under Subsection (d) is made and 
refused before an action is brought on the claim, , 

(f). Except.as stated in this section, the liability of a receiving bank under Subsections (a) and 
(b) may not be varied by agreement. 


History: 1978 Comp,., § 55-4A-305, enacted by Laws lost a valuable ship charter. The lower court awarded the 
1992, ch. 114,§ 221. . . originator $2.1 million for lost profits even though the 
y amount of the payment order was only $27,000. The Sev- 


OFFICIAL COMMENTS enth Circuit reversed, in part on the basis of the common 
UCC Official Comments © by ALI & the NCCUSL. Re- law rule of Hadley v. Baxendale that consequential dam- 
produced with permission of the PEB for the UCC. All ages may not be awarded unless the defendant is put on 
rights reserved, notice of the special circumstances giving rise to them. 
1. Subsection (a) covers cases of delay in completion Swiss Bank may have known that the originator was pay- 
of a funds transfer resulting from an execution by a re- ing the shipowner for the hire of a vessel but did not know 
ceiving bank in breach of Section 4A-302(a). [55-4A-302 that a favorable charter would be lost if the payment was 
NMSA 1978]. 'The receiving bank is obliged to pay inter- delayed. Electronic payments are not so unusual as to 
est on the amount of the order for the period of the delay. automatically place a bank on notice of extraordinary con- 
The rate of interest is stated in Section 4A-506 [55-4A-506 sequences ifsuch a transfer goes awry. Swiss Bank did not 
NMSA 1978]. With respect to wire transfers (other than have enough information to infer that if it lost a $27,000 
ACH transactions) within the United States, the expecta- payment, order it would face liability in excess of $2 mil- 
tion is that the funds transfer will be completed the same lion." 673 F.2d at 956. 
day. In those cases, the originator‘can reasonably expect » If Zura means that consequential damages can be im- 
that the originator's account will be debited on the same posed if the culpable bank has notice of particular circum- 
day as the beneficiary's account is credited. If the funds stances giving rise to the damages, it does not provide an 
transfer is delayed, compensation can be paid either to the acceptable solution to the problem of bank liability for 
originator or to the beneficiary, The normal practice is to consequential damages. In the typical case transmission 
compensate the beneficiary's bank to allow that bank to of the payment order is made electronically. Personnel of 
compensate the beneficiary by back-valuing the payment the receiving bank that process payment orders are not 
by the number of days of,delay. Thus, the beneficiary is in the appropriate people to evaluate the risk of liability for 
the same position that it would have been in if the funds consequential damages in relation to the price, charged 
transfer had been completed on the same day. Assume on for the wire transfer service. Even if notice is received by 
Day 1, Originator's Bank issues its payment order to In- higher level management personnel who could make an 
termediary Bank which is received on that day. Interme- appropriate decision whether the risk is justified by the 
diary Bank does not execute that order until Day 2 when price, liability based on notice would require evaluation 
it issues an order to Beneficiary's Bank which is accepted of payment orders on an individual basis. This kind of 
Boliat day. Intermediary Bank complies with subsection evaluation is inconsistent with the high-speed, low-price, 
(a) by paying one day's interest to Beneficiary! s Bank for mechanical nature of the processing system that char- 
the account of Beneficiary. ‘acterizes wire transfers. Moreover, in Evra the culpable 
2. Subsection (b) applies to cases of breach of Sec- bank was an intermediary bank with which the origina- 
tion 4A-302 [55-4A-302 NMSA 1978] involving more tor did not deal. Notice to the originator's bank would 
than mere delay. In those cases the bank is liable for not bind the intermediary bank, and it seems impracti- 
damages for improper execution but they are limited to cal for the originator's bank to convey notice of this kind 
compensation for interest losses and incidental expenses to intermediary banks in the funds transfer, The success 
of the sender resulting from the breach, the expenses of of the wholesale wire transfer industry has largely been 
the sender in the funds transfer and attorney's fees, This based on its ability to effect payment at low cost and great 
subsection reflects the judgement that imposition of con- speed. Both of these essential aspects of the modern wire 
sequential damages on a bank for commission of an error transfer system would be adversely affected by a rule that 
is not justified, : imposed on banks liability for consequential damages, A 
The leading common law case on he subject of conse- banking industry amicus brief in Evra stated: "Whether 
quential damages is Evra Corp. v. Swiss Bank Corp., 673 banks can continue to make EFT services available on a 
F.2d 951°(7th Cir, 1982), in which Swiss Bank, an interme _—- Widespread basis, by charging reasonable rates, depends 
diary bank, failed to execute a payment order. Because the on whether they can do so without incurring unlimited 
beneficiary did not receive timely payment the originator consequential risks. Certainly, no bank would handle for 
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$3.25 a transaction entailing potential liability in the mil- 
lions of dollars." __ 

As the court in Evra also noted, the originator of the 
funds transfer is in the best position to evaluate the risk 
that a funds transfer will not be made on time and to 
manage that risk by issuing a payment order in time to 
allow monitoring of the transaction. The originator, by 
asking the beneficiary, can quickly determine if the funds 
transfer has been completed. If the originator has sent the 
payment order at a time that allows a reasonable mar- 
gin for correcting error, no loss is likely to result if the 


transaction is monitored. The other published cases on 


this issue reach the Evra result. Central Coordinates, Inc. 
v. Morgan Guaranty Trust Co., 40 U.C.C. Rep. Serv. 1340 
(N.Y.Sup.Ct.1985), and Gatoil (U.S.A.), Inc. v. Forest Hill 
State Bank, 1 U.C.C. Rep.Serv.2d: 171 (D.Md.1986). 

Subsection (c) allows.the measure of damages in subsec- 
tion (b) to be increased by an express written agreement 
of the receiving bank. An originator's bank might be will- 
ing to assume additional responsibilities and incur addi- 
tional liability in exchange for a higher fee. 

3. Subsection (d) governs cases in which a receiving 
bank has obligated itself by express agreement to accept 
payment orders of a sender. In the absence of such an 
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agreement there is no obligation by a receiving bank to 
accept a payment order, Section 4A-212 [55-4A-212 NMSA 
1978]. The measure of damages for breach of an agree- 
ment to accept a payment order is the same as that stated 
in Subsection (b), As in the case of Subsection (b), addi- 
tional damages, including consequential damages, may 
be recovered to the extent stated in an express written 
agreement of the receiving bank. 

4, Reasonable attorney's fees are recoverable only in 
cases in which damages are limited to statutory damages 
stated in Subsection (a), (b) and (d). If additional damages 
are recoverable because provided for by an express writ- 
ten agreement, attorney's fees are not recoverable. The 


. rationale is that there is no need for statutory attorney's 


fees in the latter case, because the parties have agreed to 
a measure of damages which may or may not provide for 
attorney's fees. 

5. The effect of Subsection (f) is to prevent reduction of 
a receiving bank's liability under Section 4A-305 [55-4A- 
305 NMSA 1978]. 


ANNOTATIONS 


Effective dates, — laws 1992, ch.114, § 2838 made the 
act effective July 1, 1992. 


PART 4 
PAYMENT 


55-4A-401. Payment date. 


"Payment date".of a payment order means the day on which the amount of the order is payable 
to the beneficiary by the beneficiary's bank. The payment date may be determined by instruction 
of the sender but cannot be’earlier than the day the order is received by the beneficiary's bank and, 
unless otherwise determined, is the day the order is received by the beneficiary's bank. 


History: 1978 Genin . § 55-4A-401, enacted by hawe 
1992, ch. 114, § 222. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

"Payment date" refers to the day the beneficiary's 
bank is to pay the beneficiary. The payment date may 
be expressed in various ways so long as it indicates the 
day the beneficiary is to receive payment, For example, 
in ACH transfers the payment date is the equivalent of 


"settlement date" or "effective date." Payment date applies 
to the payment order issued to. the beneficiary's bank, but 
a payment order issued to a receiving bank other than 
the beneficiary's bank may also state a date for payment 
to the beneficiary. In the latter case, the statement of a 
payment date is to instruct the receiving bank concerning 
time of execution of the sender's order. Section 4A-301(b) 
[55-4A-301 NMSA 1978]. 


ANNOTATIONS 


Effective dates. — Laws 1992, ch, 114,§ ae made the 
act effective July 1, 1992. 


55-4A-402. Obligation of sender to pay receiving bank. 
(a) This section is subject to Sections 55-4A-205 and 55-4A-207 NMSA 1978. 


(b) With respect to a payment order issued on the beneficiary's bank, acceptance of the order 
by the bank obliges'the sender to pay the bank the amount of the order, but payment is not due 
until the payment date of the order. 

(c) This subsection is subject to Subsection (e) and to Section 55-4A-303 NMSA 1978. With re- 
spect to a payment order issued to a receiving bank other than the beneficiary's bank, acceptance 
of the order by the receiving bank obliges the sender to pay the bank the amount of the sender's 
order. Payment by the sender is not due until the execution date of the sender's order. The obliga- 
tion of that sender to pay its payment order is excused if the funds transfer is not completed by 
acceptance by the beneficiary's bank of a payment order instructing payment to the posta anes of 
that sender's payment order. 
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(d) Ifthe sender of a payment order pays the order and was not obliged to pay all or part of the 
amount paid, the bank receiving payment is obliged to refund payment to the extent the sender 
was not obliged to pay. Except as provided in Sections 55-4A-204 and.55-4A-304 NMSA 1978, in- 
terest is payable on the refundable amount from the date of payment. 

(e) Ifa funds transfer is not completed as stated in Subsection (c) and an intermediary Hue 
is obliged to refund payment as stated in Subsection (d) but is unable to do so because not permit- 
ted by applicable law or because the bank suspends payments; a sender in the funds transfer that 
executed a payment order in compliance with an instruction, as stated in Section 55-4A-302(a)(1) 
NMSA 1978, to route the funds transfer through that intermediary bank is entitled to receive or 
retain payment from the sender of the payment order that it accepted. The first sender in the funds 
transfer that issued an instruction requiring routing through that intermediary bank is subrogated 
to the right of the bank that paid the intermediary bank to refund as stated in Subsection (d). 

(f) The right of the sender of a payment order to be excused from the obligation to pay the order 
as stated in Subsection (c) or to receive refund under Subsection (d) may not be varied by agree- 


ment. 


History: 1978 Comp., § 55-4A-402, enacted by Laws 
1992, ch. 114, § 228. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSE, Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

1. Subsection (b) states that the sender of a payment 
order to the beneficiary's bank must pay the order when 
the beneficiary's bank accepts the order. At that point the 
beneficiary's bank is obliged to pay the beneficiary. Sec- 
tion 4A-404(a) [55-4A-404 NMSA 1978]. The last clause 
of subsection (b) covers a case of premature acceptance 
by the beneficiary's bank. In some funds transfers, nota- 
bly automated clearing house transfers, a beneficiary's 
bank may receive a payment order with a payment date 
after the day the order is received. The beneficiary's bank 
might accept the order before the payment date by notify- 
ing the beneficiary of receipt of the order. Although the ac- 
ceptance obliges the beneficiary's bank to pay the benefi- 
ciary, payment is not due until the payment date. The last 
clause of subsection (b) is consistent with that result. The 
beneficiary's bank is also not entitled to payment from the 
sender until the payment date. 

2. Assume that Originator instructs Bank A to or- 
der immediate payment to the account of Beneficiary in 
Bank B. Execution of Originator's payment order by Bank 
A is acceptance under Section 4A-209(a) [55-4A-209 NMSA 
1978]. Under the second sentence of Section 4A-402(c) [55- 
44-402 NMSA 1978] the acceptance creates an obligation of 
Originator to pay Bank A the amount of the order. The last 
clause of that sentence deals with attempted funds trans- 
fers that are not completed. In that event the obligation of 
the sender to pay its payment order is excused. Origina- 
tor makes payment to Beneficiary when Bank B, the ben- 
eficiary's bank, accepts a payment order for the benefit of 
Beneficiary. Section 4A-406(a) [55-4A-206 NMSA 1978]. If 
that acceptance by Bank B does not occur, the funds trans- 
fer has miscarried because Originator has not paid Benefi- 
ciary. Originator doesn't have to pay its payment order, and 
if it has already paid it is entitled to refund of the payment 
with interest. The rate of interest is stated in Section 4A- 
506 [55-4A-506 NMSA 1978]. This "money-back guaran- 
tee" is an important protection of Originator, Originator is 


assured that it will not lose its money if something goes 
wrong in the transfer. For example, risk of loss resulting 
from payment to the wrong beneficiary is borne by some 
bank, not by Originator. The most likely reason for noncom- 
pletion is a failure to execute or an erroneous execution of a 
payment order by Bank A or an intermediary bank. Bank A 
may have issued its payment order to the wrong bank or it 
may have identified the wrong beneficiary in its order. The 
money-back guarantee is particularly important to Origi- 
nator if noncompletion of the funds transfer is due to the 
fault of an intermediary bank rather than Bank A. In that 
case Bank A must refund payment to Originator, and Bank 
A has the burden of obtaining refund from the intermedi- 
ary bank that it paid. 

Subsection (c) can result in loss if an intermediary bank 
suspends payments. Suppose Originator instructs Bank A 
to pay to Beneficiary's account in Bank B and to use Bank 
C as an intermediary bank. Bank A executes Originator's 
order by issuing a payment order to Bank C. Bank A pays 
Bank C. Bank C fails to execute the order of Bank A and 
suspends payments. Under subsections (c) and (d), Origi- 
nator is not obliged to pay Bank A and is entitled to refund 
from Bank A of any payment that it may have made. Bank 
A is entitled to a refund from Bank C, but Bank C is insol- 
vent. Subsection (e) deals with this case. Bank A was re- 
quired to issue its payment order to Bank C because Bank 
C was designated as an intermediary bank by Originator. 
Section 4A-302(a)(1) [55-4A-302 NMSA 1978]. In this case 
Originator takes the risk of insolvency of Bank C. Under 
Subsection (e), Bank A is entitled to payment from Origi- 
nator and Originator is subrogated to the right of Bank A 
under Subsection (d) to refund of payment from Bank C. 

3. A payment order is not like a negotiable instrument 
on which the drawer or maker has liability. Acceptance of 
the order by the receiving bank creates an obligation of 
the sender to pay the receiving bank the amount of the 
order, That is the extent of the sender's liability to the re- 
ceiving bank and no other person has any rights against 
the sender with respect to the sender's order, 


ANNOTATIONS 


Effective dates. — Laws 1992, ch. 114, § 238 made the 
act effective July 1, 1992. 


55-44-4083. Paynient by sender to receiving bank. 


(a). Payment of the sender's obligation ‘eador Section 55- 4A-402 NMSA 1978 ‘ pay the receiv- 


ing bank occurs as follows: 
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(1) if the sender is a bank, payment occurs when the receiving bank receives final settle- 
ment of the obligation through a federal reserve bank or through a funds-transfer system; 

(2) ifthe sender is a bank and the sender (i) credited an account of the receiving bank with 
the sender, or (ii) caused an account of the receiving bank in another bank to be credited, payment 
occurs when the credit is withdrawn or, if not withdrawn, at midnight of the day on which the 
credit. is withdrawable and the receiving bank learns of that fact; and 

(3) ifthe receiving bank debits.an account of the sender with the receiving seen, payment 
occurs when the debit is made to the extent the debit is covered by a withdrawable credit balance 
in the account. 

(b) Ifthe sender and receiving bank are members of a funds-transfer system that nets’obliga- 
tions multilaterally among participants, the receiving bank receives final settlement when ‘settle- 
ment is complete in accordance with the rules of the system. The obligation of the sender to pay 
the amount of a payment order transmitted through the funds-transfer system may be satisfied, 
to the extent permitted by the rules of the system, by setting off and applying against the sender's 
obligation the right of the sender to receive payment from the receiving bank of the amount of any 
other payment order transmitted to the sender by the receiving bank through the funds-transfer 
system. The aggregate balance of obligations owed by each sender to each receiving bank in the 
funds-transfer system may be satisfied, to the extent permitted by the rules of the system, by set- 
ting off and applying against the balance the aggregate balance of obligations owed to the sender 
by other members of the system. The aggregate balance is determined after the right of setoff 
stated in the second sentence of this subsection has been exercised. 

(c) Iftwo banks transmit payment orders to each other under an agreement that settlement of 
the obligations of each bank to the other under Section 55-4A-402 NMSA 1978 will be made at the 
end of the day or other period, the total amount owed with respect to all orders transmitted by one 
bank shall be set off against the total amount owed with respect to all orders transmitted by the 
other bank. To the extent of the setoff, each bank has made payment to the other. 

(d) Ina case not covered by Subsection (a), the time when payment of the sender's obligation 
under Section 55-4A-402(b) or 55-4A-402(c) NMSA 1978 occurs is governed by applicable prin- 
ciples of law that determine when an obligation is satisfied. 


History: 1978 Comp., § 55-4A-403, enacted by Laws kind of case, payment is usually made by credits or deb- 


1992, ch. 114, § 224. its to accounts of the two banks with each other or to ac- 
counts of the two banks in a third bank. Suppose Bank B 

OFFICIAL COMMENTS has an account in Bank A. Bank A advises Bank B that its 

UCC Official Comments © by ALI &, the NCCUSL. Re- account in Bank A has been credited $1,000,000 and that 
produced with permission of the PEB for the UCC. All the credit is immediately withdrawable. Bank A also in- 


rights reserved. structs Bank B to pay $1,000,000 to the account of Benefi- 

1. This section defines when a sender pays the obliga- ciary in Bank B. This case is covered by subsection (a)(2). 
tion stated in Section 4A-402 [55-4A-402 NMSA 1978]. If Bank B may want to immediately withdraw this credit. 
a group of two or more banks engage in funds transfers For example, it might do so by instructing Bank A to debit 
with each other, the participating banks will sometimes the account and pay ROMS third party. Payment by Bank 
be senders and sometimes receiving banks. With respect A to Bank B of Bank A's payment order occurs when the 
to payment orders other than Fedwires, the amounts of withdrawal is made. Suppose Bank B does not withdraw 
the various payment orders may be credited and deb- the credit. Since Bank B is the beneficiary 8 bank, one of 
ited to accounts of one bank with another or to a clear- the effects of receipt of payment by Bank B is that accep- 
ing house account of each bank and amounts owed and tance of Bank A's payment order automatically occurs 
amounts due are netted, Settlement is made through a at the time of payment. Section 4A-209(b)(2) [55-4A-209 
Federal Reserve Bank by charges to the Federal Reserve NMSA 1978]. Acceptance means that Bank B is obliged to 
accounts of the net debtor banks and credits to the Fed- pay $1,000,000 to Beneficiary. Section 4A-404(a) [55-4A- 
eral Reserve accounts of the net creditor banks. In the 404 NMSA 1978]. Subsection (a)(2) of Section 44-403 [55- 
case of Fedwires the sender's obligation is settled by a 4A-403 NMSA 1978] states that payment does not occur 
debit to the Federal Reserve account of the sender and until midnight if the credit is not withdrawn. This allows 
a credit to the Federal Reserve account of the receiving Bank B an opportunity to reject the order if it does not 
bank at the time the receiving bank receives the payment have time to withdraw the credit to its account and it is 
order. Both of these cases are covered by Subsection (a)(1). not willing to incur the liability to Beneficiary before it 
When the Federal Reserve settlement becomes final the has use of the funds represented by the credit. 


rae ae F 4 55-4A-402 3. Subsection (a)(3) applies to a case in which the 
ici at cee gas gp ova rcael gp ep palatp sender (bank or nonbank) has a funded account in the 


receiving bank. If Sender has an account in Bank and is- 
sues a payment order to Bank, Bank can obtain payment 
from Sender by debiting the account of Sender, which pays 
its Section 4A-402 [55-4A-402 NMSA 1978] obligation to 
Bank when the debit is made. 


2.. In some cases a bank does not settle an obligation 
owed to another bank through a Federal Reserve Bank. 
This is the case if one of the banks is a foreign bank with- 
out access to the Federal Reserve payment system. In this 
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4; Subsection (b) deals with multilateral settlements .. end of some other period. It is similar to subsection (b) 
made through a funds transfer system and is based on in that it recognizes that a sender's obligation to pay a 
the CHIPS settlement system, In a funds transfer sys- payment order is satisfied by a setoff. The obligations of 
tem such as CHIPS, which allows the various banks that each bank as sender to the other as receiving bank are 
transmit, payment orders over the system to settle obliga- obligations of the: bank itself and not as representative of 
tions at the end of each day, settlement is not based.on . customers. These two sections are important in the case of 
individual payment orders, Each bank using the system insolvency of a bank, They make clear that liability under 
engages in funds transfers with many other banks using Section 4A-402 [55-4A-402 NMSA 1978] is based onthe 
the system. Settlement for any participant is based on net position of the insolvent bank after setoff. 
the net credit or debit position of that participant with all __».5,. Subsection (d) relates to the uncommon case in 
other banks using the system, Subsection (b) is designed which the sender doesn't have an account relationship 
to make clear that the obligations of any sender are paid with the receiving bank and doesn't settle through a Fed- 
when the net position of that sender is settled in accor- eral Reserve Bank.An example would be a customer that 
dance with the rules of the funds transfer system. This pays over the counter for a payment order that the cus- 
provision is intended to invalidate any argument, based tomer issues to the receiving bank, Payment would nor- 
on common-law principles, that. multilateral netting is mally be by cash, check or bank obligation, When Seba 
not valid because mutuality of obligation is not present. occurs jis determined by law, outside Article 4A. 


Subsection (b) dispenses with any mutuality of obligation 


requirements. Subsection (c) applies to cases in which two ANNOTATIONS . 
banks send payment orders to each other during the day Effective dates. — Laws 1992, ch. 114, § 238 made the 
and settle with each other at the end ofthe day or at the Abe effective July 1, 1992. 


¢ } S 


55-4A-404. Obligation of beneficiary's bank to pay and give notice to 
beneficiary. 


(a) Subject to Sections 55-4A-211(e), 55-4A-405(d) and 55-4A-405(e) NMSA 1978, if a benefi- 
ciary's bank accepts a payment order, the bank is obliged to pay the amount of the order to the 
beneficiary of the order, Payment is due on the payment date of the order, but if acceptance occurs 
on the payment date after the close of the funds-transfer business day of the bank payment is due 
on the next funds-transfer business day. If the bank refuses to pay after demand by the beneficiary 
and receipt of notice of particular circumstances that will give rise to consequential damages as 
a result of nonpayment, the beneficiary may recover damages resulting from the refusal to pay to 
the extent the bank had notice of the damages, unless the bank proves that it did not pay because 
of a reasonable doubt concerning the right of the beneficiary to payment. 

(b) Ifa payment order accepted by the beneficiary's bank instructs payment to be an account of 
the beneficiary, the bank is obliged to notify the beneficiary of receipt of the order before midnight 
of the next funds-transfer business day following the payment date. If the payment order does not 
instruct payment to an account of the beneficiary, the bank is required to notify the beneficiary 
only if notice is required by. the order. Notice may be given by first class mail or any other means 
reasonable inthe circumstances. If the bank fails to give the required notice, the bank is obliged 
to pay interest to the beneficiary on the amount of the payment order from the day notice should 
have been given until the day the beneficiary learned of receipt of the payment order by the bank. 
No other damages are recoverable. Reasonable attorney's fees are also recoverable if demand for 
interest is made and refused, before an action is brought on the claim: 

(c) The right of a beneficiary to receive payment and damages as stated in Subsection (a) may 
not be varied by agreement or a funds-transfer system rule. The right. of a beneficiary to be notified 
as stated in Subsection (b) may be varied by agreement: of the beneficiary or by a funds-transfer 
system rule.if the beneficiary is notified of the rule before initiation of the funds transfer. 


History: 1978 Comp., § 55-4A-404, enacted by Laws Act, 12 U.S.C. 4001 et seq., also governs funds availability 
1992, ch. 114, § 225. ina funds transfer, the second and third sentences of sub- 
section (a) may be subject to preemption by that Act. 


OFFICIAL COMMENTS 2, -Subsection (a) provides that the beneficiary of an 

UCC Official Comments © by ALI & the NCCUSL. Re- accepted payment order may recover consequential dam- 
produced with permission of the PEB for the UCC. All ages if the beneficiary's bank refuses to pay the order 
rights reserved. after demand by the beneficiary if the bank at that time 
1. The first sentence of subsection (a) states the time had notice of the particular circumstances giving rise to 
when the obligation of the beneficiary's, bank arises. The the damages. Such damages are recoverable only to the 
second and third sentences state when the. beneficiary's extent the bank had nobiee) ofthe damages. The quoted 
bank must make funds available to the beneficiary. They phrase requires that the bank have notice of the general 
also state the measure of damages for failure, after de- type or nature of the damages that will be suffered as a 
mand, to comply. Since the Expedited Funds Availability result of the refusal to pay and their general magnitude. 
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There is no requirement that the bank have notice of the 
exact or even the approximate amount of the damages, 
but if the amount of damages is extraordinary the bank is 
entitled to notice of that fact. For example, in Evra Corp. 
v. Swiss Bank Corp., 673 F.2d 951 (7th Cir. 1982), failure 


to complete a funds transfer of only $27,000 required to: 


retain rights to a very favorable ship charter resulted in 
a claim for more than $2,000,000 of consequential dam- 
ages. Since it is not reasonably foreseeable that a failure 
to make a relatively small payment will result in damages 
of this magnitude, notice is not sufficient if the beneficia- 
ry's bank has notice only that the $27,000 is necessary 
to retain rights on a ship charter. The bank is entitled to 
notice that an exceptional amount of damages will result 
as well. For example, there would be adequate notice if the 
bank had been made aware that damages of $1,000,000 or 
more might result. 

3, Under the last clause.of anbsection (a) the benefi- 
ciary's bank is not liable for damages if its refusal to pay 
was "because of a reasonable doubt concerning the right 
of the beneficiary to payment." Normally there will not be 
any question about the right of the beneficiary to receive 
payment. Normally, the bank should be able to determine 
whether it has accepted the payment order and, if it has 
been accepted, the first sentence of Subsection (a) states 
that the bank is obliged to pay. There may be uncommon 
cases, however, in which there is doubt whether accep- 
tance occurred. For example, if acceptance is based on 
receipt of payment by the beneficiary's bank under Sec- 
tion 4A-403 (a)(1) or (2) [55-4A-403 NMSA 1978], there 
may be cases in which the bank is not certain that pay- 
ment has been received. There may also be cases in which 
there is doubt about whether the person demanding pay- 
ment is the person identified in the payment order as ben- 
eficiary of the order. 

The last clause of subsection (a) does not apply to cases 
in which a funds transfer is being used to pay an obliga- 
tion and a dispute arises between the originator and the 
beneficiary concerning whether the obligation is in fact 
owed. For example, the originator may try to prevent pay- 
ment to the beneficiary by the beneficiary's bank by alleg- 
ing that the beneficiary is not entitled to payment because 
of fraud against the originator or a breach of contract re- 
lating to the obligation. The fraud or breach of contract 


FUNDS TRANSFERS 


55-4A-405 


claim of the originator may be grounds for recovery by 
the originator from the beneficiary after the beneficiary 
is paid, but it does not affect the obligation of the benefi- 
ciary's bank to pay the beneficiary. Unless the payment 
order has been cancelled pursuant to Section 4A-211(c) 
[55-4A-211 NMSA 1978], there is no excuse for refusing to 
pay the beneficiary and, in a proper case, the refusal may 
result in consequential damages. Except in the case of a 
book transfer, in which the beneficiary's bank is also the 
originator's bank, the originator of a funds transfer can- 
not cancel a payment order to the beneficiary's bank, with 
or without the consent of that bank, because the origina- 
tor is not the sender of that order. Thus, the ‘beneficiary's 
bank may safely ignore any instruction by the originator 
to withhold payment to the beneficiary. 

4, Subsection (b) states the duty of the beneficiary's 
bank to notify the beneficiary of receipt: of the order. If 
acceptance occurs under Section 4A-209(b)(1) [55-4A-209 
NMSA 1978] the beneficiary is normally notified. Thus, 
Subsection (b) applies primarily to cases in which accep- 
tance occurs under Section 4A-209(b)(2) or (3) [55-4A-209 
NMSA 1978]. Notice under subsection (b) is not required 
if the person entitled to the notice agrees or a funds trans- 
fer system rule provides that notice is not required and 
the beneficiary is given notice of the rule, In ACH transac- 
tions the normal practice is not to give notice to the ben- 
eficiary unless notice is requested by the beneficiary. This 
practice can be continued by adoption of a funds transfer 
system rule. Subsection (a) is not subject to variation by 
agreement or by a funds transfer system rule. 


ANNOTATIONS 


Effective dates. — Laws 1992, ch, 114, § 238 made the 
act effective July 1, 1992. 

When payment occurs. — Notification under Subsec- 
tion (b) of this section is unrelated to the separate pro- 
visions of Section 55-4A-405 NMSA 1978 governing pay- 
ment. As such, while the notice required by Subsection 
(b) may also constitute payment under Subsection (a)(i) 
of Section 55-4A-405 NMSA 1978, it is not the event that 
constitutes payment if, before notice is given, either of the 
events described in Subsections (a)(ii) and (iii) of that sec- 
tion have occurred. First Sec. Bank v. Pan Am. Bank, 215 
F.3d 1147 (10th Cir. 2000). 


55-4A-405. ‘Payment by beneficiary's bank to beneficiary. ' 


(a) Ifthe beneficiary's bank credits an account of the beneficiary of a payment order, payment 
of the bank's obligation under Section 55-4A-404(a) NMSA 1978 occurs when and to the extent 
(i) the beneficiary is notified of the right to withdraw the credit, (ii) the bank lawfully applies the 
credit to a debt of the beneficiary, or (iii) funds with respect to the order are otherwise made avail- 
able to the beneficiary by the bank. 

(b) Ifthe beneficiary's bank does not credit an account of the beneficiary of a payment order, 
the time when payment of the bank's obligation under Section 55-4A-404(a) NMSA 1978 occurs is 
governed by principles of law that determine when an obligation is satisfied, _ 

(c) Except as stated in Subsections (d) and (e), if the beneficiary's bank pays the beneficiary of 
a payment order under a condition to payment or agreement of the beneficiary giving the bank the 
right to recover payment from the beneficiary if the bank does not receive payment of the order, 
the condition to payment or agreement is not enforceable. 

(d) A funds-transfer system rule may provide that payments made to beneficiaries of funds 
transfers made through the system are provisional until receipt of payment by the beneficiary's 
bank of the payment order it accepted. A beneficiary's bank that makes a payment that is provi- 
sional under the rule is entitled to refund from the beneficiary if (i) the rule requires that both 
the beneficiary and the originator be given notice of the provisional nature of the payment before 
the funds transfer is initiated, (ii) the beneficiary, the beneficiary's bank and the originator's bank 
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agreed to be bound by the rule, and (iii) the beneficiary's bank did not receive payment of the pay- 
ment order that it accepted. If the beneficiary is obliged to refund payment to the beneficiary's 
bank, acceptance of the payment order by the beneficiary's bank is nullified and no payment by 
the originator of the funds transfer to the beneficiary occurs under Section 55-4A+406 NMSA 1978. 

(e) This subsection applies to a funds transfer that includes a payment order transmitted over 
a funds-transfer system that (i) nets obligations multilaterally among participants, and (ii) has in 
effect a loss-sharing agreement.among participants for the purpose of providing funds necessary 
to complete settlement of the obligations of one or more participants that do not meet their settle- 
ment obligations. If the beneficiary's bank in the funds transfer accepts a payment order and the 
system fails to complete settlement pursuant to its rules with respect to any payment order in the 
funds transfer, (i) the acceptance by the beneficiary's bank is nullified and no person has any right 
or obligation based on the acceptance, (ii) the beneficiary's bank is entitled to recover payment 
from the beneficiary, (iii) no payment by the originator to the beneficiary occurs under Section 55- 
4A-406 NMSA 1978, and (iv) subject to Section 55-4A-402(e) NMSA 1978, each sender in the funds 
transfer is excused from its obligation to pay its payment order under Section 55-4A-402(c) NMSA 
1978 because the funds transfer has not been completed. 


History: 1978 Comp., § 55-4A-405, enacted yest Laws 3, Subsection (c) is subject to an exception stated in 
1992, ch. 114, § 226. subsection (d) which is intended to apply to automated 
clearing house transfers. ACH transfers are made in 


OFFICIAL COMMENTS batches. A beneficiary's bank will normally accept, at the 
UCC Official Comments © by AL 1-& the NCCUSL. Re- same time and as part ofa single batch, payment orders 
produced with permission of the PEB for the UCC, All with respect to many different originator's banks. Com- 


ment, 2 to Section 4A-206 [55-4A-206 NMSA.1978], The 


rights reserved, 
a custom in ACH transactions is to release funds to the 


1. This section delnes when the beneficiary's bank 


pays the beneficiary and when the obligation of the ben- beneficiary early on the payment date even though settle- 
eficiary's bank under Section 4A-404 [55-4A-404 NMSA ment to the beneficiary's bank does not occur until later in 
1978] to pay the beneficiary is satisfied. In almost all the day. The understanding is that payments to beneficia- 


ries are provisional until the beneficiary's bank receives 
settlement. This practice is similar to what happens when 
a depositary bank releases funds with respect to a check 


cases the bank will credit an account of the beneficiary 
when it receives a payment order, In the typical case the 
beneficiary is paid when the beneficiary is given notice of 


the right to withdraw the credit. Subsection (a)(i). In some forwarded for collection, If the check is dishonored the 
cases payment might be made to the beneficiary not by re- bank is entitled to recover the funds from the customer, 
leasing funds to the beneficiary, but by applying the credit ACH transfers are widely perceived as check substitutes. 
to a debt of the beneficiary, Subsection (a)(ii). In this case Section 4A-405(d) [55-4A-405 NMSA 1978] allows the 
the beneficiary gets the benefit of the payment order be- funds transfer system to adopt a rule making payments 


to beneficiaries provisional, If such a rule is adopted, a 
beneficiary's bank that releases funds to the beneficiary 
will be able to recover the payment if it doesn't receive 
payment of the payment order that it accepted. There are 
two requirements with respect to the funds transfer sys- 


cause a debt of the. beneficiary has been satisfied. The two 
principal cases in which payment will occur in this man- 
ner are setoff by the beneficiary's bank and payment of 
the proceeds of the payment order to a garnishing creditor 
of the beneficiary. These cases are discussed in Comment 


2 to Section 4A-502 [55-4A-502 NMSA 1978], 4 tem rule, The beneficiary, the beneficiary's bank and the 

2. Ifa beneficiary's bank releases funds to the ben- originator's bank must all agree to be bound by the rule 
eficiary before it receives payment from the sender of the and the rule must require that both the beneficiary and 
payment order, it assumes the risk that the. sender,may_. the originator be given notice of the provisional nature of 
not pay the sender's order because of suspension of pay- the payment before the funds transfer is initiated, There 
ments or other reason. Subsection (c): As stated in Com- is no requirement that the notice be given with respect to 
ment 5 to Section 4A-209. [55-4A-209 NMSA, 1978], the , a particular funds transfer. Once notice of the provisional 
beneficiary's bank can protect itself against this risk by nature of the payment has been given, the notice is effec- 
delaying acceptance. But if the bank accepts the order it tive for all subsequent payment to or from the person'to 
is obliged to pay the beneficiary. If the beneficiary's bank whom the notice was given. Subsection (d) provides only 
has given the beneficiary notice of the'right to withdraw that the funds transfer system rule must require notice 
a credit made to the beneficiary's account, the, beneficiary to the beneficiary and the originator. The beneficiary's 
has received payment from the bank. Once payment has ‘bank will know what the rule heen but it has no way 
been made to the beneficiary with respect to’an obliga- of knowing whether the originator's bank complied with 
tion incurred by the bank under Section 4A-404(a) [55- . , the rule. Subsection (d) does not require proof that the 
44-404 NMSA 1978], the payment cannot be recovered by originator received notice. If the originator's bank failed 
the beneficiary's bank unless Subsection (d) or (e) applies. to give’ the required notice and the originator’suffered as 
Thus, a right to withdraw a credit cannot be revoked if the a result, the appropriate remedy is an action by the origi- 
right to withdraw constituted payment of the, bank's obli- _nator against the originator's bank based on that failure. 
gation. This principle applies even if funds were released But the beneficiary's bank will not be able to get the ben- 
as a "loan" (See Comment 5 to Section 4A-209) [55-4A-209 efit of Subsection (d) unless the beneficiary had notice of 
NMSA 1978], or'were released subject to a condition that the provisional nature of the payment because Subsection 
they would be repaid in the event the bank does.not re- ‘(d) requires an agreement by the beneficiary to be bound 
ceive payment from the sender of the payment order, or by the rule. Implicit in an agreement to be bound by a rule 
the beneficiary agreed to return the payment if the bank that makes a payment provisional is a requirement that 
did not receive payment from the sender. notice be given of what the rule provides. The notice can 
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be part of the agreement or separately given. For example, would receive settlement, whether or not a failed bank was 

notice can be given by providing a copy of the system's involved in a particular funds transfer. Subsection (e) pro- 

operating rules... - vides that each funds transfer in which there is a payment 
With respect to ACH transfers made through a ‘Fed- order with respect to which there is a settlement failure 

eral Reserve Bank acting as an intermediary bank, the is unwound. Acceptance by the beneficiary's bank in each 

Federal Reserve Bank is obliged under Section 4A-402(b) funds transfer is nullified. The consequences of nullifi- 

[55-4A-402 NMSA 1978] to pay a beneficiary's bank that cation are that the beneficiary has no right to receive or 

accepts the payment order. Unlike Fedwire transfers, un- retain payment by the beneficiary's bank, no payment is 

der current ACH practice a Federal Reserve Bank that made by the originator to the beneficiary and each sender 

processes a payment order does not obligate itself to pay in the funds transfer is, subject to Section 4A-402(e) [55- 

if the originator's bank fails to pay the Federal Reserve 44-402 NMSA 1978], not obliged to pay its payment order 

Bank. It is assumed that the Federal Reserve will use its and is entitled to refund under Section 4A-402(d) [55-4A- 

right of preemption which is recognized in Section 4A-107 402 NMSA 1978] if it has already paid. 

[55-4A-107 NMSA 1978] to disclaim the Section 4A-402(b) 

[55-4A-402 NMSA 1978] obligation in ACH transactions if ANNOTATIONS 

it decides to retain the provisional payment rule. Effective dates. — Laws 1992, ch. 114, § 238 made the 
4, Subsection (e) is another exception to Subsection act effective July 1, 1992. ; ; 

(c), It refers to funds transfer systems having loss-sharing When payment occurs. —>Notification-under: Sub- 


rules described in the subsection, CHIPS has proposed section (b) of 55-4A-404 NMSA 1978 is unrelated to the 
a rule that fits the description, Under the CHIPS loss- separate provisions of this section governing payment. As 


sharing rule the CHIPS: banks will have agreed to con- such, while the notice required by Subsection (b) of 55- 
tribute funds to allow the system to settle for payment 4A-404 NMSA 1978 may also constitute payment under 
orders sent over the system during the day in the event Subsection (a)(i) of this section, it is not the event that 
that one or more banks are unable to meet their settle- constitutes payment if, before notice is given, either of the 
ment obligations. Subsection (e) applies only if CHIPS fails events described in Subsections (a)(ii) and (iii) of this sec- 
to settle despite the loss-sharing rule. Since funds under tiduh lav alanciansdidiratcSeneBalih AabanAnd: Bank, 215 
the loss-sharing rule will be instantly available to CHIPS F.3d 1147-(10th Cir, 2000). 

and will be in an amount sufficient to cover any failure 
that can be reasonably anticipated, it is extremely unlikely : ’ Pets : : 

that CHIPS would ever fail to settle, Thus, Subsection (c) fans immediately are node available to the bereftciane 
addresses an event that should never occur, If that event First SecBank vy: Pan-Ate, Banks 218 Figdst147 (0th Gir, 
were to occur, all payment orders made over the system 2000). ; 
would be cancelled under the CHIPS rule. Thus, no bank ; 


Payment may occur under Subsection (a)(iii) of this 


55- 4A-406, Payment by originator to beneficiary; discharge of 
underlying obligation. 


(a) ‘Subject to Sections 55- 4A-211(e), 55-4A-405(d) and 55-4A-405(e) NMSA 1978, the origi- 
nator of a funds transfer pays the beneficiary of the originator's payment order (i) at the time a 
payment order for the benefit of the beneficiary is accepted by the beneficiary's bank in the funds 
transfer and (ii) in an amount equal to the amount of the order accepted by the beneficiary's bank, 
but not more than the amount of the originator's order. 

(b) If payment under Subsection (a) is made to satisfy an obligation, the obligation is dis- 
charged to the same extent discharge would result from payment to the beneficiary of the same 
amount in money, unless (i) the payment under Subsection (a) was made by a means prohibited 
by the contract of the beneficiary with respect to the obligation, (ii) the beneficiary, within 'a rea- 
sonable time after receiving notice of receipt of the order by the beneficiary's bank, notified the 
originator of the beneficiary's refusal of the payment, (iii) funds with respect to the order were 
not withdrawn by the beneficiary or applied to a debt of the beneficiary, and (iv) the beneficiary 
would suffer a loss that could reasonably have been avoided if payment had been made by a means 
complying with the contract. If payment by the originator does not result in discharge under this 
section, the originator is subrogated to the rights of the beneficiary to receive payment from the 
beneficiary's bank under Section 55-4A-404(a) NMSA 1978. 

(c) For the purpose of determining whether discharge of an obligation occurs under Subsec- 
tion (b), if the beneficiary's bank accepts a payment’order in an amount equal to the amount of 
the originator’s payment order less charges of one or more receiving banks in the funds trans- 
fer, payment to the beneficiary is deemed to be in the amount of the originator's order unless 
upon demand by the beneficiary the originator does not pay the beneficiary the amount of the 
deducted charges. 

(d) Rights of the originator or of the beneficiary of a funds transfer under this section may be 
varied only by agreement of the originator and the beneficiary. 
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History: 1978 Comp., § 55-4A-406, enacted by Laws 
1992, ch, 114, § 227. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

1, Subsection (a) states the finn outa rule of Ar- 
ticle 4A that payment by the originator to the beneficiary 
is accomplished by providing to the beneficiary the obli- 
gation of the beneficiary's bank to pay. Since this obliga- 
tion arises when the beneficiary's bank accepts a payment 
order, the originator pays the beneficiary at the time of 
acceptance and in the amount of the payment order ac- 
cepted. 

2. Ina large percentage of funds transfers, the trans- 
fer is made to pay an obligation of the originator. Subsec- 
tion (a) states that the beneficiary is paid by the origina- 
tor when the beneficiary's bank accepts a payment order 
for the benefit of the beneficiary. When that happens the 
effect under Subsection (b) is to substitute the obligation 
of the beneficiary's bank for the obligation of the origina- 
tor. The effect is similar to that under Article 3 if a ca- 
shier's check payable to the beneficiary had been taken 
by the beneficiary. Normally, payment by funds transfer is 
sought by the beneficiary because it puts money into the 
hands of the beneficiary more quickly. As a practical mat- 
ter the beneficiary and the originator will nearly always 
agree to the funds transfer in advance. Under Subsec- 
tion (b) acceptance by the beneficiary's bank will result in 
discharge of the obligation for which payment was made 
unless the beneficiary had made a contract with respect 
to the obligation which did not permit payment by the 
means used. Thus, if there is no contract of the beneficiary 
with respect to the means of payment of the obligation, 
acceptance by the beneficiary's bank of a payment order 
to the account of the beneficiary can result in discharge. 

3. Suppose Beneficiary's contract stated that payment 
of an obligation owed by Originator was to be made by a 
cashier's check of Bank A, Instead Originator paid by a 
funds transfer to Beneficiary's account in Bank B. Bank 
B accepted a payment order for the benefit of Beneficiary 
by immediately notifying Beneficiary that the funds were 
available for withdrawal. Before Beneficiary had a rea- 
sonable opportunity to withdraw the funds Bank B sus- 
pended payments. Under the unless clause of Subsection 
(b) Beneficiary is not required to accept the payment as 
discharging the obligation owed by Originator to Benefi- 
ciary if Beneficiary's contract means that Beneficiary was 
not required to accept payment by wire transfer. Benefi- 
ciary could refuse the funds transfer as payment of the 
obligation and could resort to rights under the underly- 
ing contract to enforce the obligation. The rationale is that 
Originator cannot impose the risk of Bank B's insolvency 
on Beneficiary if Beneficiary had specified another means 
of payment that did not entail that risk. If Beneficiary 
is required to accept Originator's payment, Beneficiary 


UNIFORM COMMERCIAL CODE 
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would suffer a loss that would not have occurred if pay- 
ment had been made by a cashier's check on Bank A, 
and Bank A has not suspended payments. In this case 
Originator will have to pay twice. It is obliged to pay the 
amount of its payment order to the bank that accepted it 
and has to pay the obligation it owes to Beneficiary which 
has not been discharged. Under the last sentence of Sub- 
section (b) Originator is subrogated to Beneficiary's right 
to receive payment from Bank B under Section 4A-404(a) 
[55-4A-404 NMSA 1978]. 

4,. Suppose Beneficiary's contract called for payment 
by a Fedwire transfer to Bank B, but the payment order 
accepted by Bank B was not a Fedwire transfer. Before 
the funds were withdrawn by Beneficiary, Bank B sus- 
pended payments. The sender of the payment order to 
Bank B paid the amount of the order to Bank B. In this 
case the payment order by Originator did not comply with 
Beneficiary's contract, but the noncompliance did not re- 
sult in a loss to Beneficiary as required by Subsection (b) 
(iv). A Fedwire transfer avoids the risk of insolvency of 
the sender of the payment order to Bank B, but it does not 
affect the risk that Bank B will suspend payments before 
withdrawal of the funds by Beneficiary. Thus, the unless 
clause of Subsection (b) is not applicable and the obliga- 
tion owed to Beneficiary is discharged. 

5. Charges of receiving banks in a funds transfer nor- 
mally are nominal in relationship to the amount being 
paid by the originator to the beneficiary. Wire transfers 
are normally agreed to in advance and the parties may 
agree concerning how these charges are to be divided 
between the parties. Subsection (c) states a rule that ap- 
plies in the absence of agreement. In some funds transfers 
charges of banks that execute payment orders are col- 
lected by deducting the charges from the amount of the 
payment order issued by the bank, i.e., the bank issues 
a payment order that is slightly less than the amount of 
the payment order that is being executed. The process is 
described in Comment 3 to Section 4A-302 [55-4A-302 
NMSA 1978]. The result in such a case is that the pay- 
ment order accepted by the beneficiary's bank will be 
slightly less than the amount of the originator's order. 
Subsection (c) recognizes the principle that a beneficiary 
is entitled to full payment of a debt paid by wire transfer 
as a condition to discharge. On the other hand, subsection 
(c) prevents a beneficiary from denying the originator the 
benefit of the payment by asserting that discharge did not 
occur because deduction of bank charges resulted in less 
than full payment, The typical case is one in which the 
payment is made to exercise a valuable right such as an 
option which is unfavorable to the beneficiary. Subsection 
(c) allows discharge notwithstanding the deduction unless 
the originator fails to reimburse the beneficiary for the de- 
ducted charges after demand by the beneficiary. 


ANNOTATIONS 


Effective dates. — Laws 1992, ch. 114, § 238 made the 
act effective July 1, 1992. 


PART 5 
MISCELLANEOUS PROVISIONS 


55-4A-501. Variation by agreement and effect of funds-transfer system 


rule. 


q 


(a) Except as otherwise provided in this article, the rights and obligations of a party to a funds 
transfer may be varied by agreement of the affected party. 
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(b) \"Funds-transfer system rule" means a rule of an association of banks (i) governing trans- 
mission of payment orders by means of a funds-transfer system of the association or rights and 
obligations with respect to those orders, or (ii) to the extent the rule governs rights and obligations 
between banks that are parties to a funds transfer in which a federal reserve bank, acting as an 
intermediary bank, sends a payment order to the beneficiary's bank. Except as otherwise provided 
in this article, a funds-transfer system rule governing rights and obligations between participating 
banks using the system may be effective even if the rule conflicts with this article and indirectly 
affects another party to the funds transfer who does not consent to the rule. A funds-transfer sys- 
tem rule may also govern rights and obligations of parties other than participating banks using 
the system to the extent stated in Sections 55-4A-404(c), 55-4A-405(d) and 55-4A-507(c) NMSA 
1978. 


History: 1978 Comp., § 55-4A-501, enacted by Laws may affect nonparticipants without their consent. For ex- 
1992, ch. 114, § 228. :; ample, a rule might prevent execution of a payment order 
or might allow cancellation of a payment order with the 


OFFICIAL COMMENTS result that a funds transfer is not completed or is delayed. 
UCC Official Comments © by ALI & the NCCUSL. Re- But a rule purporting to define rights and obligations of 
produced with permission of the PEB for the UCC, All nonparticipants, in the system would not be effective. to 


rights reserved, alter Article 4A rights because the rule is not within the 

1. This section is designed to give some flexibility to definition of funds tr ansfer system rule. Rights and ob- 
Article 4A. Funds transfer system rules govern rights and ligations arising under Article 4A may also be varied by 
obligations between banks that use the system. They may agreement of the affected parties, except to the extent Ar- 
cover a wide variety of matters such as form and content ticle 4A otherwise provides. Rights and obligations arising 
of payment orders, security procedures, cancellation rights under Article 4A can also be changed by Federal Reserve 


and procedures, indemnity rights, compensation rules for regulations and operating circulars of Federal Reserve 
delays in completion of a funds transfer, time and method Banks, Section 44-107 [55-4A-107 NMSA 1978]. 

of settlement, credit restrictions with respect to senders of 2, Subsection (b)(ii) refers to ACH transfers. Whether 
payment orders and risk allocation with respect to suspen- an ACH transfer is made through an automated clear- 


ing house of a Federal Reserve Bank or through an au- 


sion of payments by a participating bank. Funds transfer 
se eps one tomated clearing house of another association of banks, 


system rules can be very effective in supplementing the 


provisions of Article 4A and in filling gaps that may be the rights and obligations of the originator's bank and the 
present in Article 4A, To the extent they do not conflict beneficiary's bank are governed by uniform rules adopted 
with Article 4A there is no problem-with respect to their by various associations of banks in various parts of the 


nation. With respect to transfers in which a Federal Re- 


effectiveness. In that case they merely supplement Article 
d ae ee serve Bank acts as intermediary bank these rules may be 


4A, Section 4A-501 [55-4A-501 NMSA 1978] goes further, 


It states that unless the contrary is stated, funds transfer incorporated, in whole or in part, in operating circulars 
system rules can override provisions of Article 4A. Thus, of the Federal Reserve Bank. Even if not so incorporated 
rights and obligations of a sender bank and a receiving these rules can still be binding on the association banks. 
bank with respect to each other can be different from that Ifa transfer is made through a Federal Reserve Bank, the 
stated in Article 4A to the extent a funds transfer system rules are effective under Subsection (b)(ii), If the transfer 
rule applies, Since funds transfer system rules are defined is not made through a Federal Reserve Bank, the associa- 
as those governing the relationship between participating tion rules are effective under Subsection (b)(3). 

banks, a rule can have a direct effect only on participat- ANNOTATIONS 

ing banks. But a rule that affects the conduct of a par- \ 
ticipating bank may indirectly affect the rights of nonpar- Effective dates. — Laws 1992, ch. 114, § 238 made the 
ticipants such as the originator or beneficiary of a funds act effective July 1, 1992. 


transfer, and such a rule can be effective even though it 


55-4A-502. Creditor process served on receiving bank; set-off by 
beneficiary's bank. 


(a) As used in this section, "creditor process" means levy, attachment, garnishment, notice of 
lien, sequestration or similar process issued by or on behalf of a creditor or other claimant with 
respect to an account. | | 

(b) This subsection applies to creditor process with respect’ to an authorized account of the 
sender of a payment order if the creditor process is served on the receiving bank. For the purpose 
of determining rights with respect to the creditor process, if the receiving bank accepts the pay- 
ment order the balance in the authorized account is deemed to be reduced by the amount of the 
payment order to the extent the bank did not otherwise receive payment of the order, unless the 
creditor process is served at a time and in a manner affording the bank a reasonable opportunity 
to act on it before the bank accepts the payment order. 
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(c) If a beneficiary's bank has received a payment order for sis to the see bt S ac- 
count in the bank, the following rules apply: 

(1) the bank may~ credit the beneficiary's account; the ph en credited’ may be set off 
against an obligation owed by the beneficiary to the bank or may be. applied to Dine rin: creditor 
process.served on the bank with respect to the account; 

(2) «the bank may credit the beneficiary's account and allow witiidiewal of the amount 
credited unless creditor process with respect:to the account is served at a time and in a manner 
affording the bank a reasonable opportunity to act to prevent withdrawal; and 

' (8). if creditor process with respect to the beneficiary's account: has been served and the 
bank has had a reasonable opportunity to act on it, the bank may not reject the payment order 
except for a reason unrelated to the service of process. 

(d) Creditor process with respect to a payment by the originator to the beneficiary pursuant 
to a funds transfer may be served only on the beneficiary's bank with respect to the debt owed by 
that bank to the beneficiary. Any other bank served with the eae PEO is not ets to act 
with Heaned to the process. 


History: 1978 Comp., § 55-4A-502, Snasted by Laws faced with a claim by the creditor that the rejection was 


1992, ch. 114, § 229. a wrong to the creditor. If the bank accepts the order, the 
effect is to allow the creditor to seize funds of its customer, 

OFFICIAL COMMENTS the beneficiary. Subsection (c)(3) gives the bank no choice 

UCC Official Comments © by ALI & the NCCUSL. Re- in this case. It provides that it may not favor its customer 
produced with permission of the PEB for the UCC. All over the creditor by rejecting the order. The beneficiary's 
rights reserved. bank may rightfully reject only if there is an independent 


basis for rejection. 

3. Subsection (c)(2) is similar to subsection (b). Nor- 
mally the beneficiary's bank will release funds to the 
beneficiary shortly after acceptance or it will accept by re- 


1. Whena receiving bank accepts a payment order, the 
bank normally receives payment from the sender by debit- 
ing an authorized account of the sender. In accepting the 
sender's order the bank may be relying on a credit balance 


in the account. If creditor process is served on the bank with leasing funds. Since the bank is bound by a garnishment 
respect to the account before the bank accepts the order but order served before funds are released to the beneficiary, 
the bank employee responsible for the acceptance was not the bank might suffer a loss if funds were released with- 
aware of the creditor process at the time the acceptance oc- out knowledge that a garnishment order had been served. 
’ curred, it is unjust to the bank to allow the creditor process Subsection (c)(2) protects the bank if it did not have ad- 

to take the credit balance on which the bank may have re- equate notice of the garnishment when the funds: were 
lied. Subsection (b) allows the bank to obtain payment from released. 
the sender's account in this case. Under that provision, the 4. A creditor may want to reach funds involved in a 
balance in the sender's account to which the creditor pro- funds transfer. The creditor mayirtxy Wo do a by serving 
cess applies is deemed to be reduced by the amount of the process on the originator's bank, an intermediary bank or 
payment order unless there was sufficient time for notice of the beneficiary's bank. The purpose of Subsection (d) is to 
the service of creditor process to be received by personnel of guide the creditor and the court as to the proper method of 
the bank responsible for the acceptance. reaching the funds involved in a funds transfer. A creditor 

2. Subsection (c) deals with payment orders issued of the originator can levy on the account of the originator 
to the beneficiary's bank. The bank’ may credit the ben- in the originator's bank before the funds transfer is initi- 
eficiary's account when the order is received, but under ated, but that levy is subject to the limitations stated in 
Section 4A-404(a) [55-4A-404 NMSA 1978] the bank in- Subsection (b). The creditor of the originator cannot reach 
curs no obligation to pay the beneficiary until the order any other funds because no property of the originator is 
is accepted pursuant to Section 4A-209(b) [55-4A-209 being transferred. A creditor of the beneficiary cannot levy 
NMSA 1978]. Thus, before acceptance, the credit to the on property of the originator and until the funds trans- 
beneficiary's account is provisional. But under Section 4A- fer is completed by acceptance by the beneficiary's bank 
209(b) [55-4A-209 NMSA 1978] acceptance occurs if the... of a payment order for the benefit of the beneficiary, the 
beneficiary's bank pays the beneficiary pursuant to Sec- beneficiary has no property. SHVGTee in the funds Wane 
tion 4A-405(a) [55-4A-405 NMSA 1978]. Under that provi- fer which the beneficiary's creditor can reach. A creditor 
sion, payment occurs if the credit to the beneficiary's ac- of the beneficiary that wants to reach the funds to be re- 
count is applied to a debt of the beneficiary, Subsection (c) ceived by the beneficiary must serve creditor process on 
(1) allows the bank to credit the beneficiary's account with the beneficiary's bank to reach the obligation of the ben- 
respect to a payment order and to accept the order by set- eficiary's bank to pay the beneficiary which arises upon 
ting off the credit against an obligation owed to the bank acceptance by the beneficiary's bank under Section 4A- 
or applying the credit to creditor process with respect to 404(a) [55-4A- “404 NMSA 1978]. 
iiciakentnh 5. "Creditor process" is defined in Subsection (a) to 

Suppose a beneficiary's bank receives a payment or- cover a variety of devices by which a creditor of the holder 
der for the benefit of a customer. Before the bank accepts of a bank account or a claimant to a bank account can 
the order, the bank learns that creditor process has been seize the account. Procedure and nomenclature varies 
served on the bank with respect.to the customer's account. widely from state to state. The term used in Section 4A- 
Normally there is no reason for a beneficiary's bank to 502 [55-4A-502 NMSA 1978] is a generic term. 
reject a payment order, but if the beneficiary's account is ANN 
garnished, the bank may be faced with a difficult choice. If emu 
it rejects the order, the garnishing creditor's potential re- Effective dates. — Laws 1992, ch. 114, § 238 made the 
covery of funds of the beneficiary is frustrated. It may be act effective July 1, 1992. 
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55-4A-503. Injunction or restraining order with respect to funds 
transfer. 


For proper cause and in compliance with applicable law, a court may restrain (i) a person from 
issuing a payment order to initiate a funds transfer, (ii) an originator's bank from executing the 
payment order of the originator, or (iii) the beneficiary's bank from releasing funds to the benefi- 
ciary or the beneficiary from withdrawing the funds. A court may not otherwise restrain a person 
from issuing a payment order, paying or receiving payment of a payment order or otherwise acting 


with respect to a funds transfer. 


History: 1978 Comp., § 55-4A-508, enacted by Laws 
1992, ch. 114, § 230. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

This section is related to Section 4A-502(d) [55-4A-502 
NMSA 1978] and to Comment 4 'to Section 4A-502. It is 
designed to prevent interruption of a funds transfer after 
it has been set in motion. The initiation of a funds trans- 
fer can be prevented by enjoining the originator or the 
originator's bank from issuing a payment order. After the 
funds transfer is completed by acceptance of a payment 


order by the beneficiary's bank, that bank can be enjoined 
from releasing funds to the beneficiary or the beneficiary 
can be enjoined from withdrawing the funds. No other in- 
junction is permitted, In particular, intermediary banks 
are protected, and injunctions against the originator and 
the originator's bank are limited to issuance of a payment 
order. Except for the beneficiary's bank, nobody can be 
enjoined from paying a payment order, and no receiving 
bank can be enjoined from receiving payment from the 
sender of the order that it accepted. 


ANNOTATIONS 


Effective dates. — Laws 1992, ch, 114, § 238 made the 
act effective July 1, 1992. 


55-4A-504. Order in which items and payment orders may be charged 
to account; order of withdrawals from account. 


(a) Ifareceiving bank has received more than one payment order of the sender or one or more 
payment orders and other items that are payable from the sender's account, the bank may charge 
the sender's account with respect to the various orders and items in any sequence. 

(b) In determining whether a credit to an account has been withdrawn by the holder of the 
account or applied to a debt of the holder of the account, credits first made to the account are first 


withdrawn or applied. 


History: 1978 Comp., § 55-4A-504, enacted by Laws 
1992, ch. 114, § 231. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

1. Subsection (a) concerns priority among various obli- 
gations that are to be paid from the same account. A cus- 
tomer may have written checks on its account with the 
receiving bank and may have issued one or more payment 
orders payable from the same account. If the account bal- 
ance is not sufficient to cover all of the checks and pay- 
ment orders, some checks may be dishonored and some 
payment orders may not be accepted. Although there is no 
concept of wrongful dishonor of a payment order in Article 
4A in the absence of an agreement to honor by the receiv- 
ing bank, some rights and obligations may depend on the 
amount in the customer's account. Section 4A-209(b)(3) 
and Section 4A-210(b) [55-4A-209 and 55-4A-210 NMSA 
1978, respectively]. Whether dishonor of a check is wrong- 
ful also may depend upon the balance in the customer's 


account. Under subsection (a), the bank is not required 
to consider the competing items and payment orders in 
any particular order. Rather it may charge the customer's 
account for the various items and orders in any order. 
Suppose there is $12,000 in the customer's account. If a 
check for $5,000 is presented for payment and the bank 
receives a $10,000 payment order from the customer, the 
bank could dishonor the check and accept the payment 
order. Dishonor of the check is not wrongful because the 
account balance was less than the amount of the check 
after the bank charged the account $10,000 on account of 
the payment order. Or, the bank could pay the check and 
not execute the payment order because the amount of the 
order is not covered by the balance in the account, 

2. Subsection (b) follows Section 4-208(b) [55-4-208 
NMSA 1978] in using the first-in-first-out rule for deter- 
mining the order in which credits to an account are with- 
drawn. ; 


“ANNOTATIONS 


Effective dates. — Laws 1992; ch. 114, § 238 made the 
act effective July 1, 1992. 


55-4A-505. Preclusion of objection to debit of customer's account. 


If a receiving bank has received payment. from its customer with respect to a payment order is- 
sued in the name of the customer as sender and accepted by the bank, and the customer received 
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notification reasonably identifying the order, the customer is. precluded from asserting’ that. the 
bank is not entitled to retain the payment unless the customer notifies the bank.of the customer's 
objection to the payment within one year after the notification was received by the customer. 


History: 1978 Comp., § 55-4A-505, sa ee by Laws. payment cannot;be varied by agreement: Section 4A-204 


1992, ch. 114, § 232. . and Section 4A-402. [55-4A-204 and 55-4A-402 NMSA 
Pha: 1978, respectively]. Refund may also be required if the re- 

OFFICIAL COMMENTS ceiving bank is not entitled to payment from the customer 

UCC Official Comments © by ALI & the NCCUSL:. Re: because the bank erroneously executed a payment order. 
produced with permission of the PEB for the UCC. All Section 44-303 [55-4A-303 NMSA 1978], A similar analy- 


sis applies to that case. Section 4A-402(d) and (f) [55-4A- 
202 NMSA 1978] require refund and the obligation to 
refund may not be varied by agreement. Under 4A-505 
[55-4A-505 NMSA 1978], however, the obligation»to re- 
fund may not be asserted by the customer if the customer 
has not objected to the debiting of the account within one 
year after the customer received notification of the debit. 


rights reserved, 

This section is in the nature of a statute of repose for 
objecting to debits made to the customer's account. A re- 
ceiving bank that executes payment orders of a customer 
may have received payment from the customer by debit- 
ing the customer's account with respect to a payment 
order that the customer was not required to pay. For ex- 


ample, the payment order 'may not have been authorized ANNOTATIONS 

or verified pursuant to Section 4A-202 [55-4A-202 NMSA 

1978] or the funds transfer may not have been completed. Effective dates. — Laws 1992, ch. 114; § 238 made the 
In either case the receiving bank is obliged to refund the act effective July 1, 1992. 


payment to the customer and this obligation to refund 


55-4A-506. Rate of interest. 


(a) If, under this article, a receiving bank is obliged to pay interest with respect to a payment 
order issued to the bank, the amount payable may be determined (i) by agreement of the sender 
and receiving bank, or (ii) by a funds-transfer, system.rule if the payment order is transmitted 
through a funds-transfer system. 

(b) If the amount of interest is not.determined by an agreement or rule as stated. in Subsec- 
tion (a), the amount is calculated by multiplying the applicable federal funds rate by the amount 
on which interest is payable, and then multiplying the product by the number of days for which 
interest is payable. The applicable federal funds rate is the average of the federal funds rates 
published by the federal reserve bank of New York for each of the days for which interest is pay- 
able divided by three hundred sixty. The federal funds rate for any day on which,.a published rate 
is not available is the same as the published rate for the next preceding day for which there is a 
published rate, If a receiving bank that accepted a payment order is required to refund payment to 
the sender of the order because the funds transfer was not completed, but the failure to complete 
was not due to any fault by the bank, the interest payable is reduced by a percentage equal to the 
reserve requirement on deposits of the Tene bank. 


History: 1978 Comp., § 55-4A-506, enacted by Lowe The published Fed Funds rate is .082 for July 3 and .081 


1992, ch. 114, § 233. for July 5. There is no published rate for July 4 because 
that day is not a banking day. The rate for July 3 applies 
OFFICIAL COMMENTS to July 4. The applicable Fed Funds rate is .08167 (the av- 
UCC Official Comments © by ALI & the NCCUSL, Re- erage of .082,:.082, and 081) divided by 360 which equals 
produced with permission of the PEB for the UCC. All .0002268. The amount of interest payable is $1,000,000 X 
ahs reseed: 0002268 X 3.= $680.40. 08 OF joist de 
1. A receiving bank is required to pay interest.on the 2, Insome:cases, interest is payable in spite of the 
amount of a payment order received by the bank in a num- fact that there is no fault by the receiving bank. The last 
ber of situations. Sometimes the interest is payable to the sentence of subsection (b) applies to those cases. For ex- 
sender and in other cases it is payable to either the origi- ample, a funds transfer might not be completed because 
nator or the beneficiary of the funds transfer. The relevant the beneficiary's bank rejected the payment order issued 
provisions are Section 4A-204(a), Section 4A-209(b)(3), to it by the originator's bank or an intermediary bank. 
Section 4A-210(b), Section 4A-805(a), Section 4A-402(d) Section 4A-402(¢) [55-4A-402 NMSA: 1978) provides that 
and Section 4A-404(b) [55-4A-204, 55-4A-209, 55-4A-210, the originator is not obliged to pay its payment order and 
55-4A-306, 55-4A-402 and 55-4A-404 NMSA 1978, respec- Section 44-402(d) [55-4A-402 NMSA 1978}:provides that 
tively]. The rate of interest may be governed by a funds the originator's bank must refund any payment received 
transfer system rule or by agreement as stated in subsec- plus interest. The requirement to pay interest in this case 
tion (a), If subsection, (a) doesn't apply, the rate is deters, is not based on fault by the originator's bank. Rather, it 
mined under subsection (b). Subsection (b) is illustrated is based on restituuion. Since the orginator's bank had 
by the following example. A bank is obliged to pay interest the use of the originator's money, it is required to pay the 
on $1,000,000 for three days, July 3, July 4, and July 5. originator for the value of that use. The value of that use 
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is not determined by multiplying the interest rate by the the amount of interest payable by the bank under the for- 
refundable amount because the originator's bank is re- mula stated in subsection (b) is reduced by 12%. 

quired to deposit with the Federal Reserve a percentage of 

the bank's deposits as a reserve requirement. Since that _ ANNOTATIONS 

deposit does not bear. interest, the bank had: use of the Effective dates. — Laws 1992, ch. 114, § 238 made the 
refundable amount reduced by a percentage equal to the act effective July 1, 1992. | é 


reserve requirement. If the reserve requirement is 12%, 


55-4A-507. Choice of law. 


(a) The following rules apply, unless the affected parties otherwise agree or Subsection (c) ap- 
plies: 

(1) the rights and obligations batsiean the sender of a Haya ant order and the receiving 
bank are governed by the law of the jurisdiction in which the receiving bank is located; 

(2). the rights and obligations between the beneficiary's bank and the beneficiary are gov- 
erned by the law of the jurisdiction in which the beneficiary's bank is located; and 

_- (8) the-issue of when payment is made pursuant to a funds transfer by the originator to 
the beneficiary is governed by the law of the jurisdiction in which the beneficiary's bank is located. 

(b) Ifthe parties described in each paragraph of Subsection (a) have made an agreement se- 
lecting the law of a particular jurisdiction to govern rights and obligations between each other, the 
law of that jurisdiction governs those rights and obligations, whether or not the payment order or 
the funds transfer bears a reasonable relation to that jurisdiction. 

(c) A funds-transfer system rule may select the law of a particular jurisdiction to govern (i) 
rights and obligations between participating banks with respect to payment orders transmitted 
or processed through the system, or (ii) the rights and obligations of some or all parties to a funds 
transfer any part of which is carried out by means of the system, A choice of law made pursuant to 
Clause (i) is binding on participating banks. A choice of law made pursuant to Clause (ii) is binding 
on the originator, other sender or a receiving bank having notice that the funds-transfer system 
might be used in the funds transfer and of the choice of law by the system when the originator, 
other sender or receiving bank issued or accepted a payment. order. The beneficiary of a funds 
transfer is bound by the choice of law if, when the funds transfer is initiated, the beneficiary has 
notice that the funds-transfer system might be used in the funds transfer and of the choice of law 
by the system. The law of a jurisdiction selected pursuant to this subsection ana, govern, whether 
or not that law bears a reasonable relation to the matter in issue. 

(d) In the event of inconsistency between an agreement under Subsection (b) and a choice-of- 
law rule under Subsection (c), the agreement under Subsection (b) prevails. 

(e) Ifa funds transfer is made by use of more than one funds-transfer system and there is in- 
consistency between choice-of-law rules of the systems, the matter in issue is governed by the law 
of the selected jurisdiction that has the most significant relationship to the matter in issue. 


History: 1978 Comp., § 55-4A-507, enacted by Laws Subsection (a) states residual rules if no choice of law has 


1992, ch. 114, § 234. occurred under subsection (b) or (c). 
2. Subsection (a) deals with three sets of relationships. 
OFFICIAL COMMENTS Rights and obligations between the sender of a payment 
UCC Official Comments © by ALI & the NCCUSL. Re- order and the receiving bank are governed by the law of 
produced with permission of the PEB for the UCC. All | the jurisdiction in which the receiving bank is located. If 


the receiving bank is the beneficiary's bank the rights and 
obligations of the beneficiary are also governed by the law 
of the jurisdiction in which the receiving bank is located. 
Suppose Originator, located in Canada, sends a payment 
order to Originator's Bank located in a state in which 
Article 4A has been enacted. The order is for payment to 
an account of Beneficiary in a bank in England. Under 
subsection (a)(1), the rights and obligations of Originator 


rights reserved. 

1. Funds transfers are typically interstate or interna- 
tional in character. If part of a funds transfer is governed 
by Article 4A and another part is governed by other law, 
the rights and obligations of parties to the funds transfer 
may be unclear because there is no clear consensus in var- 
ious jurisdictions concerning the juridical nature of the 
transaction. Unless all of a funds transfer is governed by a. : 
a single law it may be very difficult to predict the result if and Originator's Bank toward each other are governed 
something goes wrong in the transfer. Section 4A-507 [55- by Article 4A if an action is brought in a court in the Ar- 


44-507 NMSA 1978] deals with this problem. Subsection ticle 4A state. If an action is brought in a Canadian court, 
(b) allows parties to a funds transfer to make a choice- the conflict of laws issue will be determined by Canadian 


of-law agreement. Subsection (c) allows a funds transfer law which might or might not apply the law of the state 


system to select the law of a particular jurisdiction to gov- in which Originator's Bank is located. If that law is ap- 
ern funds transfers carried out by means of the system. plied, the execution of Originator's order will be governed 
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by Article 4A, but with respect to the payment order of 
Originator's Bank to the English bank, Article 4A may or 
may not be applied with respect to the rights and obliga- 
tions between the two banks. The result may depend upon 
whether action is brought in a court in the state in which 
Originator's Bank is located or in an English court. Article 
4A is binding only on a court in a state that enacts it. It 
can have extraterritorial effect only to the extent courts of 
another jurisdiction are willing to apply it. Subsection (c) 
also bears on the issues discussed in this Comment. 

Under Section 4A-406 [55-4A-406 NMSA 1978] pay- 
ment by the originator to the beneficiary. of the funds 
transfer occurs when the beneficiary's bank accepts a pay- 
ment order for the benefit of the beneficiary. A jurisdiction 
in which Article 4A is not ‘in effect may follow a different 
rule or it may not have a clear rule, Under Section 4A- 
507(a)(3) [55-4A-507 NMSA 1978] the issue is governed 
by the law of the jurisdiction in which the beneficiary's 
bank is located. Since the payment to the beneficiary is 
made through the beneficiary's bank it is reasonable that 
the issue of when payment occurs be governed by the law 
of the jurisdiction in which the bank is located. Since it is 
difficult in many cases to determine where a beneficiary 
is located, the location of the beneficiary's bank provides a 
more certain rule. ; 

3. Subsection (b) deals with choice-of-law agreements 
and it gives maximum freedom of choice. Since the law 
of funds transfers is not highly developed in the case 
law there may be a strong incentive to choose the law 
of a jurisdiction in which Article 4A is in‘ effect because 
it provides a greater degree of certainty with respect to 
the rights of various parties. With respect to commercial 
transactions, it is often said that "[u]niformity and pre- 
dictability based upon commercial convenience are the 
prime considerations in making the choice of governing 
law,..." R. Leflar, American Conflicts Law, § 185 (1977). 
Subsection (b) is derived in part from recently enacted 
choice-of-law rules in the States of New York and Califor- 
nia. N.Y. Gen. Obligations Law 5-1401 (McKinney's 1989 
Supp.) and California Civil Code § 1646.5. This broad en- 
dorsement of freedom of contract is an enhancement of 
the approach taken by Restatement (Second) of Conflict 
of Laws § 187(b) (1971). The Restatement. recognizes the 
basic right of freedom of contract, but the freedom granted 
the parties may be more limited than the freedom granted 
here. Under the formulation of the Restatement, if there 
is no substantial relationship to the jurisdiction whose 
law is selected and there is no "other" reasonable basis for 
the parties' choice, then the selection of the parties need 
not be honored by a court. Further, if the choice is viola- 
tive of a fundamental policy of a state which has a materi- 
ally greater interest than the chosen state, the selection 
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could be disregarded by a court. Those limitations are not 
found in subsection (b). 

4, Subsection (c) may be:the most important provision 
in regard to creating uniformity of law in funds trans- 
fers, Most’ rights stated in Article 4A regard parties who 
are in privity of contract such as originator and benefi- 
ciary, sender and receiving bank, and beneficiary's bank 
and beneficiary. Since they are in privity they can make 
a choice of law by agreement. But that is not always the 
case. For example, an intermediary bank that improperly 
executes a payment order is not in privity with either the 
originator or the beneficiary. The ability of a funds trans- 
fer system to make a choice of law by rule is a convenient 
way of dispensing with individual agreements and to cover 
cases in which agreements are not feasible, It is probable 
that funds transfer systems will adopt a governing law to 
increase the certainty of commercial transactions that are 
effected over such systems, A system rule might adopt the 
law of an Article 4A state to govern transfers on the sys- 
tem in order to provide a consistent, unitary, law govern- 
ing all transfers made on the system. To the extent such 
system rules develop, individual choice-of-law agreements 
become unnecessary. 

Subsection (c) has broad application. A system choice 
of law applies not only to rights and obligations between 
banks that use the system, but may also apply to other 
parties to the funds transfer so long as some part of the 
transfer was carried out over the system. The originator 
and any other sender or receiving bank in the funds trans- 
fer is bound if at the time it issues or accepts a payment 
order it had notice that the funds transfer involved use of 
the system and that the system chose the law of a particu- 
lar jurisdiction. Under Section 4A-107 [55-4A-107 NMSA 
1978], the Federal Reserve by regulation could make a 


similar choice of law to govern funds transfers carried 


out by use of Federal Reserve Banks. Subsection (d) is a 
limitation on subsection (c). If parties have made a choice- 
of-law agreement that conflicts with a choice of law made 
under subsection (c), the agreement prevails. 

5, Subsection (e) addresses the case in which a funds 
transfer involves more than one funds transfer system 
and the systems adopt conflicting choice-of-law rules. The 
rule that has the most significant relationship to the mat- 
ter, at issue, prevails. For example, each system should be 
able to make a choice of law governing payment orders 
transmitted over that system without regard to a choice of 
law made by another system. 


ANNOTATIONS 


Effective dates. — Laws 1992, ch, 114, § 238 made the 
act effective July 1, 1992. 
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55-5-101. Short title. 


LETTERS OF CREDIT 


55-5-102 


Chapter 55, Article 5 NMSA 1978 may be cited as [the] "Uniform Commercial Code - Letters of 


Credit". 


History: 1978 Comp., § 55-5-101, enacted by Laws 
1997, ch. 75, § 3. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

The Official Comments to the original Section 5-101 was 
a remarkably brief inaugural address, Noting that letters 
of credit had not been the subject of statutory enactment 
and that the law concerning them had been developed in 
the cases, the Comment stated that Article 5 was intended 
"within its limited scope" to set an independent theoreti- 
cal frame for the further development of letters of credit, 
That statement addressed accurately conditions as they 
existed when the statement was made, nearly half a cen- 
tury ago. Since Article 5 was originally drafted, the use of 
letters of credit has expanded and developed, and the case 
law concerning these developments is, in some respects, 
discordant. ; 

Revision of Article 5 therefore has required reappraisal 
both of the statutory goals and of the extent to which par- 
ticular statutory provisions further or adversely affect 
achievement of goals. 

The statutory goal of Article 5 was originally stated 
to be: (1) to set a substantive theoretical frame that de- 
scribes the function and legal nature of letters of credit; 
and (2) to preserve procedural flexibility in order to ac- 
commodate further development of the efficient use of let- 
ters of credit. A letter of credit is an idiosyncratic form 
of undertaking that supports performance of an obliga- 
tion incurred in a separate financial, mercantile, or other 
transaction or arrangement. The objectives of the original 
and revised Article 5 are best achieved (1) by defining the 
peculiar characteristics of a letter of credit that distin- 
guish it and the legal consequences of its use from other 
forms of assurance such as secondary guarantees, perfor- 
mance bonds, and insurance policies, and from ordinary 
contracts, fiduciary engagements, and escrow arrange- 
ments; and (2) by preserving flexibility through variation 
by agreement in order to respond to and accommodate 
developments in custom and usage that are not inconsis- 
tent with the essential definitions and substantive man- 
dates of the statute. No statute can, however, prescribe 
the manner in which such substantive rights and duties 
are to be enforced or imposed without risking stultifica- 
tion of wholesome developments in the letter of credit 
mechanism, Letter of credit law should remain responsive 


55-5-102. Definitions. 


(a) In this article: 


sS 


to commercial reality and in particular to the customs and 
expectations of the international banking and mercantile 


community. Courts should read the terms of this article in 


a manner consistent with these customs and expectations. 

The subject. matter in Article 5, letters of credit, may 
also be governed by an international convention that is 
now being drafted by UNCITRAL, the draft Conven- 
tion on Independent Guarantees and Standby Letters of 
Credit. The Uniform Customs and Practice is an interna- 
tional body of trade practice that is commonly adopted by 
international and domestic letters of credit and as such 
is the "law of the transaction" by agreement of the par- 
ties. Article 5 is consistent with and was influenced by the 
rules in the existing version of the UCP. In addition to 
the UCP and the international convention, other bodies 
of law apply to letters of credit. For example, the federal 
bankruptcy law applies to letters of credit with respect to 
applicants and beneficiaries that are in bankruptcy; regu- 
lations of the Federal Reserve Board and the Comptroller 
of the Currency lay out requirements for banks that issue 
letters of credit and describe how letters of credit are to 
be treated for calculating asset risk and for the purpose 
of loan limitations. In addition there is an array of anti- 
boycott and other similar laws that may affect the issu- 
ance and performance of letters of credit. All of these laws 
are beyond the scope of Article 5, but in certain circum- 
stances they will override Article 5. 


ANNOTATIONS 


Repeals and reenactments. — Laws 1997, ch. 75, § 
3 repealed former 55-5-101 NMSA 1978, as enacted by 
Laws 1961, ch. 96, § 5-101, and enacted a new section, ef- 
fective July 1, 1997. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Applicability. — Laws 1997, ch. 75, § 27 made the pro- 
visions of the act applicable to a letter of credit issued on 
or after July 1, 1997. 

Saving clauses. — Laws 1997, ch. 75, § 26, provided 
that a transaction arising out of or associated with a letter 
of credit that was issued before the effective date of that 
act and the rights, obligations and interests. flowing from 
that transaction are governed by any statute or other law 
amended or repealed by that act as if repeal or amend- 
ment had not occurred and may be terminated, completed, 
consummated or enforced under that statute or other law. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 50 Am. 
Jur. 2d Letters of Credit and Credit Cards § 1 et seq. 


(1) "adviser" means a person who, at the request of the issuer, a confirmer or another. ad- 
viser, notifies or requests another adviser to notify the beneficiary that a letter of credit has been 


issued, confirmed or amended; 


(2) "applicant" means a person at whose request or for whose account a letter of credit is 
issued. The term includes a person who requests an issuer to issue a letter of credit on behalf of 
another if the person making the request undertakes an obligation to reimburse the issuer; 

(3) "beneficiary" means a person who under the terms of a’letter of credit is entitled to 
have its complying presentation honored. The term includes a person to whom drawing rights 
have been transferred under a transferable letter of credit; 
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(4) "confirmer" means a nominated person who undertakes, at the request or with the con- 
sent of the issuer, to honor a presentation under a letter of credit issued by another; 

(5) "dishonor" of a letter of credit means failure timely to honor or to take an interim ac- 
tion, such as acceptance of a draft, that may be required by the letter of credit; 

(6) "document" means a draft or other demand, document of title, investment security, cer- 
tificate, invoice, or other record, statement, or representation of fact,’law, right or opinion (i) which 
is presented in a written or other medium permitted by the letter of credit or, unless prohibited by 
the letter of credit, by the standard practice referred to in Section 55-5-108(e) NMSA 1978 and (ii) 
which is capable of being examined for compliance with the terms and conditions of the letter of 
credit. A document may not be oral; 

(7) "good faith" means honesty in fact i in the conduct or transaction concerned; 

(8) "honor" of a letter of credit means performance of the issuer's undertaking in the letter 
of credit to pay or deliver an item of value, Unless the letter of credit otherwise provides, "honor" 
occurs: 1 : 

(i) upon payment; 

(ii) if the letter of credit pPEOVEGRS for acceptance, upon acceptance of a draft and, at 
maturity, its payment, or; 

(iii) if the letter of credit nroeiaee for incurring a deferred obligation, upon incurring 
the obligation and, at maturity, its performance; 

(9) "issuer" means a bank or other person that issues a letter of credit, but does not include 
an individual who makes an engagement for personal, family or household purposes; 

(10) "letter of credit" means a definite undertaking that satisfies the requirements of Sec- 
tion 55-5-104 NMSA 1978 by an issuer to a beneficiary at the request or for the account of an 
applicant or, in the case of a financial institution, to itself or for its own account, to honor a docu- 
mentary presentation by Payment! or delivery of an item of value; 

(11) "nominated person" means a person whom the issuer (i) designates or authorizes to 
pay, accept, negotiate or otherwise give value under a letter of credit and (ii) undertakes by agree- 
ment or custom and practice to reimburse; 

(12) "presentation" means delivery of a document to an issuer or nominated person for 
honor or giving of value under a letter of credit; 

(13) "presenter" means a person making a presentation as or on behalf of a beneficiary or 
nominated person; 

(14). "record" means information that is inscribed on a tangible medium or that is stored in 
an electronic or other medium and is retrievable in perceivable form; and 

(15) "successor of a beneficiary" means a person who succeeds to substantially all of the 
rights of a beneficiary by operation of law, including a corporation with or into which the benefi- 
ciary has been merged or consolidated, an administrator, executor, personal representative, trustee 
in bankruptcy, debtor in possession, liquidator and receiver. ; | 

(b) Definitions in other articles applying to this article and the sections in which they appear 
are: 


"accept" oracceptance" 1 a8 BISON aa Section 55-3-409 NMSA 1978 
EMU EMR eters oe oe Sections 55-3-303 and 55-4-211 NMSA 1978. 


(c) Article 1 [Chapter 55, Article 1 NMSA 1978] contains certain additional general definitions 
and principles of construction and interpretation applicable throughout this article. 


History: 1978 Comp. + § 55-5-102, enacted by Laws Article 5. Nonetheless, the undertakings to the beneficiary 
1997, ch. 75, $4. of such persons may be enforceable by the beneficiary as 
letters of credit issued by the "confirmer" for its own ac- 


OFFICIAL COMMENTS count or as guarantees or contracts outside of Article 5. 
UCC Official Comments © by ALI & the NCCUSL. Re- : 2. The definition of "document" contemplates and fa- 
produced with permission of the PEB for the UCC. All cilitates the growing recognition of electronic and-other 
rights reserved. _, honpaper media as "documents," however, for the time be- 
1. Since no one can be a confirmer unless that per- ing, data in those media constitute documents only in cer- 
sdiinte aetiomnaten person as defined in Section 5-102(a) tain circumstances. For example, a facsimile received by 
(11), those who agree to "confirm" without the designation an issuer would be.a document only if the letter of credit 
or authorization of the issuer are not confirmers under explicitly permitted it, if the standard practice authorized 
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it and the letter did not prohibit it, or the agreement of 
the issuer and beneficiary permitted it. The fact that data 
transmitted in a nonpaper (unwritten) medium can be 
recorded on paper by a recipient's computer printer, fac- 
simile machine, or the like does not under current practice 
render the data so transmitted a "document." A facsimile 
or S.W.I.F.'T. message received directly by the issuer is in 
an electronic medium when it crosses the boundary of 
the issuer's place of business. One wishing to make a pre- 
sentation by facsimile (an electronic medium) will have 
to procure the explicit agreement of the issuer (assuming 
that the standard practice does not authorize it). Article 5 
contemplates that electronic documents may be presented 
under a letter of credit and the provisions of this Article 
should be read to apply to electronic documents as well 
as tangible documents, An electronic document of title is 
delivered through the voluntary transfer of control, Ar- 
ticle 1, Section 1-201 {56-1-201 NMSA 1978] (definition of 
"delivery"). See Article 7, Section 7-106 [55-7-106 NMSA 
1978] on control of an electronic document. Where elec- 
tronic transmissions are authorized neither by the letter 
of credit nor by the practice, the beneficiary may transmit 
the data electronically to its agent who may be able to put 
it in written form and make a conforming presentation. 
Cf. Article 7, Section 7-105 [55-7-105 NMSA 1978] on reis- 
suing an electronic document in a tangible medium. 

3. "Good faith" continues in revised Article 5 to be de- 
fined as "honesty in fact." "Observance of reasonable stan- 
dards of fair dealing" has not been added to the definition, 
The narrower definition of "honesty in fact" reinforces 
the "independence principle" in: the treatment of "fraud," 
"strict compliance," "preclusion," and other tests affecting 
the performance of obligations that are unique to letters 
of credit. This narrower definition - which does not include 
"fair dealing" - is appropriate to the decision to honor or 
dishonor a presentation of documents specified in a letter 
of credit. The narrower definition is also appropriate for 
other parts of revised Article 5 where greater certainty of 
obligations is necessary and is consistent with the goals 
of speed ‘and low cost. It is important that U.S. letters of 
credit have continuing vitality and competitiveness in in- 
ternational transactions. 

For example, it would be inconsistent with the "inde- 
pendence" principle if any of the following occurred: (i) 
the beneficiary's failure to adhere to the standard of "fair 
dealing" in the underlying transaction or otherwise in pre- 
senting documents were to provide applicants and issuers 
with an "unfairness" defense to dishonor even when the 
documents complied with the terms of the letter of credit; 
(ii) the issuer's obligation to honor in "strict compliance in 
accordance with standard practice" were changed to "rea- 
sonable compliance" by use of the "fair dealing" standard, 
or (iii) the preclusion against the issuer (Section 5-108(d)) 
were modified under the "fair dealing" standard to en- 
able the issuer later to raise additional deficiencies in 
the presentation. The rights and obligations arising from 
presentation, honor, dishonor and reimbursement, are in- 
dependent and strict, and thus "honesty in fact" is an ap- 
propriate standard. 

The contract between the applicant and beneficiary is 
not governed by Article 5, but by applicable contract law, 
such as Article 2 or the general law of contracts. "Good 
faith" in that contract is defined by other law, such as Sec- 
tion 2-103(1)(b) or Restatement of Contracts 2d, § 205, 
which incorporate the principle of "fair dealing". in most 
cases, or a State's common law or other statutory provi- 
sions that may apply to that contract. 

The contract between the applicant and the issuer (some- 
times called the "reimbursement" agreement) is governed 
in part by this article (e.g., Sections 5-108(i), 5-111(b), and 
5-103(c)) and partly by other law (e.g., the general law of 
contracts). The definition of good faith in Section 5-102(a) 
(7) applies only to the extent that the reimbursement 
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contract is governed by provisions in this article; for other 
purposes good faith is defined by other law, 

4. Payment and acceptance are familiar modes of honor, 
A third mode of honor, incurring an unconditional obliga- 
tion, has legal effects similar to an acceptance of a time draft 
but does not technically constitute an acceptance. The prac- 
tice of making letters of credit available by "deferred pay- 
ment undertaking" as now provided in UCP 500 has grown 
up in other countries and spread to the United States. The 
definition of "honor" will accommodate that practice. 

5. The exclusion of consumers from the definition of 
"issuer" is to keep creditors from using a letter of credit 
in consumer transactions in which the consumer might be 
made the issuer and the creditor would be the beneficiary. 
If that transaction were recognized under Article 5, the 
effect would be to leave the consumer without defenses 
against the creditor. That outcome ‘would violate the pol- 
icy behind the Federal Trade Commission Rule in 16 CFR 
Part 433, In a consumer transaction, an individual cannot 
be an issuer where that person would otherwise be either 
the principal debtor or a guarantor. 

6. The label on a document is not conclusive; certain doc- 
uments labelled "guarantees" in accordance with European 
(and occasionally, American) practice are letters of credit. 
On the other hand, even documents that are labelled "letter 
of credit" may not constitute letters of credit under the defi-' 
nition in Section 5-102(a), When a document labeled a letter 
of credit requires the issuer to pay not upon the presenta- 
tion of documents, but upon the determination of an extrin- 
sic fact such as applicant's failure to perform a construction 
contract, and where that condition appears on its face to be 
fundamental and would, if ignored, leave no obligation to 
the issuer under the document labelled letter of credit, the 
issuer's undertaking is not a letter of credit. It is probably 
some form of suretyship or other contractual arrangement 
and may be enforceable as such. See Sections 5-102(a)(10) 
and 5-103(d), Therefore, undertakings ,whose fundamen- 
tal term requires an issuer to look beyond documents and 
beyond conventional reference to the clock, calendar, and 
practices concerning the form of various documents are not 
governed by Article 5. Although Section 5-108(g) recognizes 
that certain nondocumentary conditions can be included in 
a letter of credit without denying the undertaking the sta- 
tus of letter of credit, that section does not apply to cases 
where the nondocumentary condition is fundamental to 
the issuer's obligation. The rules in Sections 5-102(a)(10), 
5-103(d), and 5-108(g) approve the conclusion in Wichita 
Eagle & Beacon Publishing Co. v. Pacific Nat Bank, 493 
F.2d 1285 (9th Cir, 1974). 

The adjective "definite" is taken from the UCP. It ap- 
proves cases that deny letter of credit status to documents 
that are unduly vague or incomplete. See, e.g., Transpar- 
ent Products Corp. v. Paysaver Credit Union, 864 F.2d 60 
(7th Cir. 1988). Note, however, that no particular phrase 
or label is necessary to establish a letter of credit. It is 
sufficient if the undertaking of the issuer shows that it is 
intended to be a letter of credit. In most cases the parties' 
intention will be indicated by a label on the undertaking 
itself indicating that it is a "letter of credit," but no such 
language is necessary. 

A financial institution may be both the issuer and the 
applicant or the issuer and the beneficiary. Such letters 
are sometimes issued by a bank in support of the bank's 
own lease obligations or on behalf of one.of its divisions 
as an applicant or to one of its divisions as beneficiary, 
such as an overseas branch. Because wide use of letters 
of credit in which the issuer and the applicant or the is- 
suer and the beneficiary are the same would endanger the 
unique status of letters of credit, only financial institu- 
tions are authorized to issue them. 

In almost all cases the ultimate performance of the 
issuer under a letter of credit is the payment of money. 
In rare cases the issuer's obligation is to deliver stock 
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certificates or the like: The definition of letter of credit in it takes a "significant showing" to make the presentation 
Section 5-102(a)(10) contemplates those cases., of a beneficiary's documents for "collection only" or other- 

7. Under the UCP any bank is a nominated. bank wise outside letter of credit law and practice. 
where the letter of credit is freely negotiable." A letter of 10. Although a successor of a beneficiary is.one who 
credit might also nominate by the following: "We hereby succeeds "by operation of law," some of the successions 
engage with the drawer, indorsers, and bona fide holders contemplated by Section. 5-102(a)(15) will have resulted 
of drafts drawn under and in compliance with the terms from voluntary action of the beneficiary such as merger 
of this credit that the same will be duly honored on due of a corporation, Any merger makes the successor corpo- 
presentation" or "available with any bank by negotiation," ration the "successor of a beneficiary" even though the 
A restricted negotiation credit might be "available with x transfer occurs partly by operation of law and partly by 
bank by negotiation" or the like. 1 the voluntary action of the parties. The definition excludes 

Several legal consequences may attach to the status certain transfers, where no part of the transfer is "by op- 
of nominated person. First, when the issuer nominates a eration of law" - such as the sale of assets by one company 
person, it is authorizing that’ person to pay or give value to another, 
and is authorizing the beneficiary to make presentation 11. "Draft" in Article 5 does not have the same mean- 
to that person. Unless the letter of credit provides other- ing it has in Article 3. For example, a document may be a 
wise, the beneficiary need not present the documents to draft under Article 5 even though it would not be a nego- 
the issuer before the letter of credit expires; it need only tiable instrument, and therefore would not duality as a 
present those documents to the nominated person. Sec- crank under Section 3-104(e), 
ondly, a nominated person that gives value in good faith 
has a right to payment from the issuer despite fraud. Sec- ANNOTATIONS 
tion 5-109(a)(1). Repeals and reenactments. — Laws 1997, ch. 75, § 

8.. A "record", must be in or caaekie of being converted 4 repealed former 55-5-102 NMSA 1978, as enacted by 
toa perceivable form. For example, an electronic message Laws 1961, ch. 96, § 5-102, relating to scope, and enacted 
recorded in a computer, memory that could be printed. a new section, effective July 1, 1997. For provisions of for- 
from that memory could constitute a record. Similarly, a mer seétion’ see the1996 'NMSA'1978 on -NMOneSourcé 
tape recording of an oral conversation could be a record. ' ‘Con ‘ 

9, Absent a specific agreement to the contrary, docu- Am. Jur, 24°A‘LR, and CiJ.S. references, — 50 Am. 
ments of a beneficiary delivered to an issuer or nominated Jur! 2a [etture OF Credit and Credit Cards $3 et seq. - 
person are considered to be presented. under the letter What constitutes letter of credit, 30 A.L.R. 1310. 
of credit to which they refer, and any payment or value, What is’a' lettelof credit under UCG 8§ 5-102, 5-103, 44 
given for them is considered to be made under that letter AL.R4th 172, 
of credit. As the court held in Alaska Textile Co. v. Chase 82 O.J.8. Statutes § 315 


Manhattan Bank, N.A., 982 F.2d 813, 820 (2d Cir. 1992), fT 


55-5-108. Scope. 


(a) This article applies to letters of credit and to certain rights and obligations arising out of 
transactions involving letters of credit. 

(b) The statement ofa rule in this article does no by itself require, imply « or negate application 
of the same or a different rule to a situation not provided for, or to a person not specified, in this 
article. 

(c) With the exception of this subsection, Subsections (a) and (d) of this section, Paragraphs 
(9) and (10) of Subsection (a) of Section 55-5-102 NMSA 1978, Subsection (d) of Section 55-5-106 
NMSA 1978 and Subsection (d) of Section 55-5-114 NMSA 1978, and except to the extent prohib- 
ited in Section 55-1-302 NMSA 1978 and Subsection (d) of Section 55-5-117 NMSA 1978, the effect 
of this article may be varied by agreement or by a provision stated or incorporated by reference in 
an undertaking. A term in an agreement or undertaking generally excusing liability or generally 
limiting remedies for failure to perform obligations is not sufficient to vary obligations prescribed 
by this article. , 

(d) Rights and obligations of an issuer to a beneficiary or,a nominated person under a letter of 
credit are independent of the existence, performance or nonperformance of a contract or arrange- 
ment out of which the letter of credit arises or which underlies it, including contracts or arrange- 
ments between the issuer and the applicant and between the applicant and the beneficiary. 


History: 1978 Comp., § 55-5-103, enacted by Laws to the letter of credit. Principal among those are "second- 
1997, ch. 75, § 5; 2005, ch. 144, § 51. ary," "accessory," or "suretyship" guarantees. Although 
. the word "guarantee" is sometimes used to describe an 
OFFICIAL COMMENTS independent obligation like that of the issuer of a letter of 
UCC Official Comments © by ALI & the NCCUSL. Re- credit (most often in the case of European bank undertak- 
produced with permission of the PEB for the UCC, All ings but occasionally in the case of undertakings of Ameri- 
rights reserved. can banks), in the United States the word "guarantee" is 
Ti duSantinneithe 102(a)(10) and. .52103. are the princi- more typically used to describe a suretyship transaction 
pal limits on the scope of Article 5. Many undertakings in which the "guarantor" is only secondarily liable and 
in commerce and contract are similar, but not identical has the right to assert the underlying debtor's defenses. 
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This article does not apply to secondary or accessory guar- 
antees and it is important to recognize the distinction be- 
tween letters of credit and those guarantees. It is often:a 
defense to a secondary or accessory guarantor's liability 
that the underlying debt has been discharged or that the 
debtor has other defenses to the underlying liability. In 
letter of credit law, on the other hand, the independence 
principle recognized throughout Article 5 states that the 
issuer's liability is independent of the underlying obliga- 
tion. That the beneficiary may have breached the underly- 
ing contract and thus have given a good defense on that 
contract to the applicant against the beneficiary is no de- 
fense for the issuer's refusal to honor, Only staunch recog- 
nition of this principle by the issuers and the courts will 
give letters. of credit the continuing vitality that arises 
from the certainty and speed of payment under letters of 
credit. To that end, it is important that the law not carry 
into letter of credit transactions rules that properly apply 
only to secondary guarantees or to other forms of engage- 
ment, i 
2, Like all of the provisions of the Uniform Commer- 
cial Code, Article 5 is supplemented by Section 1-103 and, 
through it, by many rules of statutory and common law. 
Because this article is quite short and has no rules on 
many issues that will affect liability with respect to_a let- 
ter of credit transaction, law beyond Article 5 will often 
determine rights and liabilities in letter of credit transac- 
tions, Even within letter of credit law,,the article is far 
from comprehensive; it deals. only with "certain" rights 
of the parties, Particularly with respect to the standards 
of performance that are set out in Section 5-108, it is ap- 
propriate for the parties and the courts to turn to cus- 
toms and practice such as the Uniform Customs and 
Practice for Documentary Credits, currently published by 
the International Chamber of Commerce as I.C.C, Pub. 
No. 500 (hereafter UCP). Many letters of credit specifi- 
cally adopt the UCP as applicable to the particular trans- 
action. Where the UCP are adopted but conflict with Ar- 
ticle 5 and except where variation is prohibited, the UCP 
terms are permissible contractual modifications under 
Sections 1-102(3) and 5-103(c). See Section 5-116(c), Nor- 
mally Article 5,should not be considered to conflict with 
practice except when a rule.explicitly stated in the UCP 
or other practice is different from a rule explicitly stated 
in Article 5, 

Except by choosing the law of a jurisdiction that has not 
adopted the Uniform Commercial Code, it is not possible 
entirely to escape the Uniform Commercial Code. Since 
incorporation of the UCP avoids only "conflicting" Article 
5 rules, parties who do not wish to be governed by the non- 
conflicting provisions of Article 5 must normally either 
adopt the law of a jurisdiction other than a State of the 
United States or state explicitly the rule that is to govern. 
When rules of custom and practice are incorporated by 
reference, they are considered to be explicit terms of the 
agreement or undertaking. de 

Neither the obligation of an issuer under Section 5-108 
nor that of an adviser under Section 5-107 is an obliga- 


tion of the kind that is invariable under:Section 1-102(3)..: 


Section 5-103(c) and Comment 1 to Section 5-108 make 
it clear that the applicant and the issuer may agree to 
almost any provision establishing the obligations of the 


issuer to the applicant. The last sentence,of subsection (¢) - 


limits the power of the issuer to achieve that result by a 
nonnegotiated disclaimer or limitation of remedy. ! 
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What the issuer’could achieve by. an explicit agreement 
with its applicant or by a term that explicitly defines its 
duty, it cannot accomplish by a general disclaimer. The 
restriction on disclaimers in the last sentence of subsec- 
tion (c) is based more on procedural than on substantive 
unfairness. Where, for example, the reimbursement agree- 
ment provides explicitly that the issuer need not examine 
any documents, the applicant understands the risk it has 
undertaken. A term in a reimbursement agreement which 
states generally that an issuer will not be liable unless it 
has acted in "bad faith" or committed "gross negligence" is 
ineffective under Section 5-103(c). On the other hand, less 
general terms such as terms that permit issuer reliance 
on an oral or electronic message believed in good faith to 
have been received from the applicant or terms that en- 
title an issuer to reimbursement when it honors a "sub- 
stantially" though not "strictly" complying presentation, 
are effective. In each case the question is whether the dis- 
claimer or limitation is sufficiently clear and explicit in 
reallocating a liability or risk that is allocated differently 
under a variable Article 5 provision. 

Of course, no term in a letter of credit, whether incorpo- 
rated by reference to practice rules or stated specifically, 
can free an issuer from a conflicting contractual obligation 
to its applicant. If, for example, an issuer promised its ap- 
plicant that it would pay only against an inspection cer- 
tificate of a particular company but failed to require such 
a certificate in its letter of credit or made the requirement 
only a nondocumentary condition that had to be disre- 
garded, the issuer might be obliged to pay the beneficiary 
even though its payment might violate its contract with 
its applicant. 

3. Parties should generally avoid modifying the defini- 
tions in Section 5-102. The effect of such an agreement 
is almost inevitably unclear. To say that something is a 
"guarantee" in the typical domestic transaction is to say 
that the-parties intend. that particular legal rules apply 
to it. By acknowledging that something is a guarantee, 
but asserting that it is to be treated as a "letter of credit," 
the parties leave a court uncertain about where the rules 
on guarantees stop and those concerning letters of credit 
begin, 

4. Section 5-102(2) and (3) of Article 5 are omitted as 
unneeded; the omission does not change the law. 


ANNOTATIONS 


Repeals and reenactments. — Laws 1997, ch. 75, § 
5 repealed former 55-5-103 NMSA 1978, as amended by 
Laws 1998, ch. 214, § 4, providing definitions, and enacted 
a new section, effective July 1, 1997. For provisions of for- 
mer section, see the 1996 NMSA 1978 on NMOneSource 
.com, | 

The 2005 amendment, effective January 1, 2006, 
changed the statutory reference in Subsection (c) from 
Section 55-1-102(3) NMSA 1978 to Section 55-1-302 
NMSA.1978, | 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 50 Am. 
Jur, 2d Letters of Credit and Credit Cards § 1 et seq. 

Construction and effect of U.C.C. Article 5, dealing:with 
letters of credit, 35 A.L:R.3d 1404, 8 A.L,R.5th 463, 18 
A.L.R.5th 465. ; 

What is a letter of credit under UCC §§ 5-102, 5-103, 44 
A.L.R.4th 172. 


~A letter of credit, confirmation, advice, transfer, amendment or cancellation may be issued in 
any form that is a record and is authenticated (i) by a signature or (ii) in accordance with the 
agreement of the parties or the standard practice referred to in Section 55-5-108(e) NMSA 1978. 
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History: 1978 Comp., § 55-5-104, enacted by Laws by electronic means. For example, S.W.I.E:T. is currently 
1997, ch. 75, § 6. used ‘to transmit letters of credit from issuing to advis- 
ing banks. The letter of credit text so transmitted may 


OFFICIAL COMMENTS be printed at the advising bank, stamped "original" and 

UCC Official Comments © by ALI & the NCCUSL. Re- provided to the beneficiary in that form. The printed docu- 
produced with permission of the PEB for the UCC. All ment may then be used as a way of controlling and record- 
rights reserved. ing payments and of recording and authorizing assign- 
+ Neither Section 62104 nor the definition of letter ments of proceeds or transfers of rights. under the letter 


of credit. Nothing in this section should be construed to 
conflict with that practice, 

To be a record sufficient to serve as a letter of credit 
or other undertaking under this section, data must have 
a durability consistent with that function. Because con- 
sideration isnot required for a binding letter of credit or 
similar undertaking (Section 5-105) yet those undertak- 
ings are to be strictly construed (Section 5-108), parties 
to.a letter of credit transaction are especially dependent 
on the continued availability of the terms and conditions 
of the letter of credit or other undertaking. By declining 
to specify any particular medium in which the letter of 
credit must be established or communicated, Section 5- 
104 leaves room for future developments. 


of credit in Section 5-102(a)(10) requires inclusion of all 
the terms that are normally contained in a letter of credit 
in order for an undertaking to be recognized as a letter 
of credit under Article 5, For example, a letter of credit 
will typically specify the amount available, the expiration 
date, the place where presentation should be made, and 
the documents that must be presented to entitle a person 
to honor. Undertakings that have the formalities required 
by Section 5-104 and meet the conditions specified in Sec- 
tion 5-102(a)(10) will be recognized as letters of credit 
even though they omit one or more of the items usually 
contained in a letter of credit. 

2. The authentication specified in this section is au- 
thentication only of the identity of the issuer, confirmer, 


or adviser. ANN 

An authentication agreement may be by system rule, DEATIORS 
by standard practice, or by direct agreement between the Repeals and reenactments. — Laws 1997, ch. 75, § 
parties. The reference to practice is intended to incorpo- 6 repealed former 55-5-104 NMSA 1978, as enacted by 
rate future developments in the UCP and other practice Laws 1961, ch. 96, § 5-104, and enacted a new section, ef- 
rules as well as those that may arise spontaneously in fective July 1, 1997. For provisions of former section, see 
commercial practice. the 1996 NMSA 1978 on NMOneSource.com. 

3. Many banking transactions, including the issu- Am. Jur. 2d, A.L.R. and C.J.S. references. — 50 Am. 
ance of many letters of credit, are now conducted mostly Jur. 2d Letters of Credit and Credit Cards 8§ 8, 14. 


55-5-105. Consideration. 


Consideration is not required to issue, amend, transfer or cancel a letter of credit, advice or con- 
firmation. | 


History: 1978 Comp., § 55-5105, enacted by Laws remuneration. This section dispenses with this proof and 
1997, ch. 75, § 7. is consistent with the position of Lord: Mansfield in Pil- 
lans v. Van Mierop, 97 Eng.Rep. 1035 (K.B. 1765) in mak- 


OFFICIAL COMMENTS ing consideration irrelevant. 

UCC Official Comments © by ALI & the NCCUSL. Re- ANN 
produced with permission of the PEB for the UCC. All OTATIONS 
rights reserved. Repeals and reenactments. — Laws 1997, ch, 75, § 

It is not to be expected that any issuer will issue its let- 7 repealed former 55-5-105 NMSA 1978, as enacted by 
ter of credit without some form of remuneration. But it Laws 1961, ch. 96, § 5-105, and enacted a new section, ef- 
is not expected that the beneficiary will know what the fective July 1, 1997. For provisions of former section, see 
issuer's remuneration was or whether in fact there was the 1996 NMSA 1978 on NMOneSource.com. 
any identifiable remuneration in a given case. And it Am. Jur. 2d, A.L.R. and C.J.S. references, — 60 Am. 
might be difficult for the beneficiary to prove the issuer's Jur. 2d Letters of Credit and Credit Cards § 16. 


55-5-106. Issuance, amendment, cancellation and duration. 


(a) Aletter of credit is issued and becomes enforceable according to its terms against the issuer 
when the issuer sends or otherwise transmits it to the person requested to advise or to the benefi- 
ciary. A letter of credit is revocable only if it so provides., 

(b) After a letter of credit is issued, rights and obligations of a beneficiary, applicant, confirmer 
and issuer are not affected by an amendment or cancellation to which that person has not con- 
sented except to the extent the letter of credit provides that it is revocable or that the issuer may 
amend or cancel the letter of credit without that consent. 

(c) If there is no stated expiration date or other provision that determines its duration, a let- 
ter of credit expires one year after its stated date of issuance or, if none is stated, after the date on 
which it is issued. , 7 
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(d) A letter of credit that states that it is perpetual expires five years after its stated date of 
‘issuance, or if none is stated, after the date on which it is issued. 


History: 1978 Comp., § 55-5-106, enacted by Laws 
1997, ch. 75, § 8. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

1. This section adopts the position taken by several 
courts, namely that letters of credit that are silent as to 
revocability are irrevocable. See, e.g., Weyerhaeuser Co. v. 
First Nat. Bank, 27 UCC Rep. Serv. 777 (S.D. Iowa 1979); 
West Va. Hous. Dev. Fund v. Sroka, 415 F. Supp. 1107 (W.D. 
Pa. 1976). This is the position of the current UCP (500). 
Given the usual commercial understanding and purpose 
of letters of credit, revocable letters of credit offer un- 
happy possibilities for misleading the parties who deal 
with them. u 

2. A person can consent to an amendment by implica- 
tion. For example, a beneficiary that tenders documents 
for honor that conform to an amended letter of credit but 
not to the original letter of credit has probably consented 
to the amendment. By the same token an applicant that 
has procured the issuance of a transferable letter of credit 
has consented to its transfer and to performance under 
the letter of credit by a person to whom the beneficiary's 
rights are duly transferred. If some, but not all of the per- 
sons involved in a letter of credit transaction consent to 
performance that does not strictly conform to the origi- 
nal letter of credit, those persons assume the risk that 
other nonconsenting persons may insist on strict compli- 
ance with the original letter of credit. Under subsection 
(b) those not consenting are not bound. For example, an 
issuer might agree to amend its letter of credit or honor 
documents presented after the expiration date in the be- 
lief that the applicant has consented or will consent to the 
amendment or will waive presentation after the original 
expiration date. If that belief is mistaken, the issuer is 
bound to the beneficiary by the terms of the letter of credit 
as amended or waived, even though it may be unable to 
recover from the applicant. 

In general, the rights of a recognized transferee benefi- 
ciary cannot be altered without’ the transferee's consent, 
but the same is not true of the rights of assignees of pro- 
ceeds from the beneficiary. When the beneficiary makes 


a complete transfer of its interest that is effective under 
the terms for transfer established by the issuer, adviser, or 
other party controlling transfers, the beneficiary no lon- 
ger has an interest in the letter of credit, and the trans- 
feree steps into the shoes of the beneficiary as the one 
with rights under the letter of credit. Section 5-102(a)(8), 
When there is a partial transfer, both the original benefi- 
ciary and the transferee beneficiary have an interest in 
performance of the letter of credit and each expects that 
its rights will not be altered by amendment unless it con- 
sents, 

The assignee of proceeds under a letter of credit from 
the beneficiary enjoys no such expectation. Notwithstand- 
ing an assignee's notice to the issuer of the assignment of 
proceeds, the assignee is not a person protected by subsec- 
tion (b). An assignee of proceeds should understand that 
its rights can be changed or completely extinguished by 
amendment or cancellation of the letter of credit. An as- 
signee's claim is precarious, for it depends entirely upon 
the continued existence of the letter of credit and upon 
the beneficiary's preparation and presentation of docu- 
ments that would entitle the beneficiary to honor under 
Section 5-108. 

3. The issuer's right to cancel a revocable letter of 
credit does not free it from a duty to reimburse a nomi- 
nated person who has honored, accepted, or undertaken a 
deferred obligation prior to receiving notice of the amend- 
ment or cancellation. Compare UCP Article 8. 

4. Although all,letters of credit should specify the date 
on which the issuer's engagement expires, the failure to 
specify an expiration date does not invalidate the letter 
of credit, or diminish or relieve the obligation of any party 
with respect to the letter of credit. A letter of credit that 
may be revoked or terminated at the discretion of the is- 
suer by notice to the beneficiary is not "perpetual." 


ANNOTATIONS 


Repeals and reenactments. — Laws 1997, ch. 75, § 
8 repealed former 55-5-106 NMSA 1978, as enacted by 
Laws 1961, ch. 96, § 5-106, relating to time and effect of 
establishment of credit, and enacted a new section, effec- 
tive July 1, 1997. For provisions of former section, see the 
1996 NMSA 1978 on NMOneSource.com. 


55-5-107. Confirmer, nominated person and adviser. 


(a) A confirmer is directly obligated on a letter of credit and has the rights and obligations of 
an issuer to the extent of its confirmation. The confirmer also has rights against and obligations to 
the issuer as if the issuer were an applicant and the confirmer had issued the letter of credit at the 
request and for the account of the issuer. 

(b) Anominated person who is not a confirmer is not obligated to honor or otherwise give value 
for a presentation. | 

(c) A person requested to advise may decline to act as an adviser. An adviser that is not a 
confirmer is not obligated to honor or give value for a presentation. An adviser undertakes to the 
issuer and to the beneficiary accurately to advise the terms of the letter of credit, confirmation, 
amendment or advice received by that person and undertakes to the beneficiary to check the ap- 
parent authenticity of the request to advise. Even if the advice is inaccurate, the letter of credit, 
confirmation or amendment is enforceable as issued. 

(d) A person who notifies a transferee beneficiary of the terms of a letter of credit, confirma- 
tion, amendment or advice has the rights and obligations of an adviser under Subsection (c) of 
this section. The terms in the notice to the transferee beneficiary may differ from the terms in any 
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notice to the transferor beneficiary to the extent permitted by the letter of credit, confirmation, 
amendment or advice received by the person who so notifies. 


History: 1978 Comp., § 55-5-107, enacted sp Laws 
1997, ch. 75, § 9. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

1. A confirmer has the rights and obligations identi- 
fied in Section 5-108. Accordingly, unless the context oth- 
erwise requires, the terms "confirmer" and "confirmation" 
should be read into this article wherever the terms "is- 
suer" and "letter of credit" appear. 

A confirmer that has paid in accordance with the terms 
and conditions of the letter of credit is entitled to reim- 
bursement by the issuer even if the beneficiary committed 
fraud (see Section ‘5-109(a)(1)(ii)) and, in that sense, ‘has 
greater rights against the issuer than the beneficiary has. 
To be entitled to reimbursement from the issuer under the 
typical confirmed letter of credit, the confirmer must sub- 
mit conforming documents, but the confirmer's presenta- 
tion'to the issuer need not be made before the expiration 
date of the letter of credit. 

A letter of credit confirmation has been analogized to 
a guarantee of issuer performance, to a parallel letter of 
credit issued by the confirmer for the account of the issuer 
or the letter of credit applicant or both, and to a back-to- 
back letter of credit in which the confirmer is a kind of 
beneficiary of the original issuer's letter of credit. Like let- 
ter of credit undertakings, confirmations are both unique 
and flexible, so that no one of these analogies is perfect, 
but unless otherwise indicated in the letter of credit or 
confirmation, a confirmer should be viewed by the letter 
of credit issuer and the beneficiary as an issuer of a par- 
allel letter of credit for the account of the original letter 
of credit issuer. Absent a direct agreement between the 
applicant and a confirmer, normally the obligations of 
a confirmer are to the issuer not the applicant, but the 
applicant might have a right.to injunction against a con- 
firmer under Section 5-109 or warranty claim under Sec- 
tion 5-110, and either might have claims against the other 
under Section 5-117. 

2... No one-has a duty to advise until that person agrees 
to be an adviser or undertakes to act in accordance with 
the instructions of the issuer. Except where there is a 
prior agreement to serve or where the silence of the ad- 
viser would be an acceptance of an offer to contract, a per- 


son's failure to respond to a request to advise a letter of . . 


credit does not in and of itself create any liability, nor does’ 
it establish a relationship of issuer and adviser between 
the two. Since there is no duty to advise a letter of credit 
in the absence of a prior agreement, there:can be no duty 
to advise it timely or at any particular time. When the 
adviser manifests its agreement to advise by actually do- 
ing so (as is normally the case), the adviser cannot have 
violated any duty to advise in a timely way. This analy- 
sis is consistent with the result of Sound of Market Street 
v. Continental Bank International, 819 F.2d 384 (38d Cir. 
1987) which held that there is no such duty. This section 
takes no position on the reasoning’ of that case, but does 
not overrule the result, By advising or agreeing to advise 


a letter of credit, the adviser assumes a duty to the is- 
suer and to the beneficiary accurately to report what it 
has received from the issuer, but, beyond determining the 
apparent authenticity of the letter, an adviser has no duty 
to investigate the accuracy of the message it has received 
from the issuer. "Checking" the apparent authenticity. of 
the request to advise means only that the prospective ad- 
viser must attempt to authenticate the message (e.g., by 
"testing" the telex that comes from the purported issuer), 
and if it is unable to authenticate the message must re- 
port that fact to the issuer and, if it chooses to advise the 
message, to the beneficiary. By proper agreement, an ad- 
viser may disclaim its obligation under this section, 

3. An issuer may issue a letter of credit which the 
adviser may advise with different terms. The issuer may 
then believe that it has undertaken a certain engagement, 
yet the text in the hands of the beneficiary will contain 
different terms, and the beneficiary would not be entitled 
to honor if the documents it submitted did not comply 
with the terms of the letter of credit as originally issued. 
On the other hand, if the adviser also confirmed the let- 
ter of credit, then as a confirmer it will be independently 
liable on the letter of credit as advised and confirmed. If 
in, that situation the beneficiary's ultimate presentation 
entitled it to honor under the terms of the confirmation 
but not under those in the original letter of credit, the con- 
firmer would have to honor but might not be entitled to 
reimbursement from the issuer, 

. 4, When,the issuer nominates another person to "pay," 
"negotiate," or otherwise to take up the documents and 
give value, there can be confusion about the legal status 
of the nominated jperson. In rare cases the person might 
actually be an agent of the issuer and its act might be the 
act of the issuer itself. In most cases the nominated person 
is not an agent of the issuer and has no authority to act on 
the issuer's behalf. Its "nomination" allows the beneficiary 
to present to it and earns it certain rights to payment un- 
der Section 5-109 that others do not enjoy, For example, 
when an issuer issues a "freely negotiable credit," it con- 
templates that banks or others might take up documents 
under that credit and advance value against them, and it 
is agreeing to pay those persons but only if the presenta- 
tion to the issuer made by the nominated person complies 
with the credit. Usually there will be no agreement to pay, 
negotiate, or to serve in any other capacity by the nomi- 
nated person, therefore the nominated person will have 
the right to decline to take the documents. It may return 


. ‘them or agree merely to act.as a forwarding agent for the 


documents but without giving value against them or tak- 
ing any responsibility for their conformity to the letter of 
credit. ; 


» ANNOTATIONS 


Repeals and reenactments. — Laws 1997, ch. 75, § 


9 repealed former 55-5-107 NMSA 1978, as enacted by 


Laws 1961, ch. 96, § 5-107, relating to advice of credit, con- 
firmation and error in statement of terms, and enacted a 
new section, effective July 1, 1997. For provisions of for- 
mer section, see the 1996 NMSA 1978 on NMOneSource 
com, 


55-5- 108. Taube’ s rights and obligations. 


if 


(a) Except as otherwise provided in'Section 55-5-109 N MSA 1978, an issuer shall honor a pre- 
sentation that, as determined by the standard practice referred to in Subsection (e) of this section, 
appears on its face strictly to comply with the terms and conditions of the letter of credit. Except 
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as otherwise provided in Section 55-5-113 NMSA 1978 and unless otherwise agreed with the ap- 
plicant, an issuer shall dishonor a presentation that does not appear so to comply. 

(b)). An issuer has a reasonable time after presentation, but not beyond the end of the seventh 
business day of the issuer after the day of its receipt of documents: 

(1) to honor; 

(2) if the letter of credit provides for honor to be completed more than seven business days 
after presentation, to accept a draft or incur a deferred obligation; or 

(3) to give notice to the presenter of discrepancies in the presentation. 

(c). Except as otherwise provided in Subsection (d) of this section, an issuer is precluded from 
asserting as a basis for dishonor any discrepancy if timely notice is not given or any discrepancy 
not stated in the notice if timely notice is given. 

(d) Failure to give the notice specified in Subsection (b) of this section or to mention fraud, 
forgery or expiration in the notice does not preclude the issuer from asserting as a basis for dis- 
honor, fraud or forgery as described in Section 55-5-109(a) NMSA 1978, or expiration of the letter 
of credit before presentation. 

(e) An issuer shall observe standard practice of financial institutions that regularly issue let- 
ters of credit. Determination of the issuer's observance of the standard practice is a matter of 
interpretation for the court. The court shall offer the parties a reasonable opportunity to present 
evidence of the standard practice. 

(f) An issuer is not responsible for: 

(1) the performance or nonperformance of the underlying contract, arrangement or trans- 
action; 

_ (2) an act or omission of others; or 

(3) observance or knowledge of the usage of a particular trade other than the standard 
practice referred to in Subsection (e) of this section. 

(g) If an undertaking constituting a letter of credit under Section 55-5-102(a)(10) NMSA 1978 
contains nondocumentary conditions, an issuer shall disregard the nondocumentary conditions 
and treat them as if they were not stated. 

(h) An issuer that has dishonored a presentation shall return the documents or hold them at 
the disposal of, and send advice to that effect to, the presenter. 

(i) An issuer that has honored a presentation as permitted or required by this article: 

(1) is entitled to be reimbursed by the applicant in immediately available funds not later 
than the date of its payment of funds; 

(2) takes the documents free of claims of the beneficiary or presenter; 

(3) is precluded from asserting a right of recourse on a draft under Sections 55-3-414 and 
55-3-415 NMSA 1978; 

(4) except as otherwise provided in Sections 55-5-110 and 55-5-117 NMSA 1978, is pre- 
cluded from restitution of money paid or other value given by mistake to the extent the mistake 
concerns discrepancies in the documents or tender which are apparent on the face of the presenta- 
tion; and 

(5) is discharged to the extent of its performance under the letter of credit unless the is- 
suer honored a presentation in which a required signature of a beneficiary was forged. 


History: 1978 Comp., § 55-5-108, enacted by Laws appear on their face strictly to comply, but also that the 
1997, ch. 75, § 10. other terms of the letter of credit such as those dealing 
with the time and place of presentation are strictly com- 

OFFICIAL COMMENTS plied with. Typically, a letter of credit will provide that pre- 

UCC Official Gahimenta® by ALI & the NCCUSL. Re- sentation is timely if made to the issuer, confirmer, or any 
produced with permission of the PEB for the UCC, All other nominated person prior to expiration of the letter 


of credit. Accordingly, a nominated person that has hon- 
ored. a demand or otherwise given value before expiration 
will have a right to reimbursement from the issuer even 
though presentation to the issuer is made after the expira- 
tion of the letter of credit. Conversely, where the benefi- 
ciary negotiates documents to one who is not a nominated 
person, the beneficiary or that person acting on behalf of 
the beneficiary must make presentation to a nominated 
person, confirmer, or issuer prior to the expiration date. 


rights reserved, 

1,. This section combines some of the duties previously 
included in Sections 5-114 and 5-109. Because a confirmer 
has the rights and duties of an issuer, this section applies 
equally to a confirmer and an issuer. See Section 5-107(a). 

The standard of strict compliance governs the issuer's 
obligation to the beneficiary and to the applicant. By re- 
quiring that a "presentation" appear strictly to comply, the 
section requires not only that the documents themselves 

a 


747 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


55-5-108 


This section does not impose a-bifurcated standard, un- 
der which an issuer's right to reimbursement might be 
broader than a beneficiary's right to honor, However, the 
explicit deference to standard practice in Section 5-108(a) 


UNIFORM COMMERCIAL CODE 


and (e) and elsewhere expands issuers' rights of reim-:- 


bursement where that practice so provides. Also, issuers 
can and often do contract with their applicants for ex- 
panded rights of reimbursement. Where that: is done, the 
beneficiary will have to meet a more stringent standard 
of compliance as to the issuer than the issuer will have to 
meet as to the applicant. Similarly, a nominated person 
may have reimbursement and other rights against the is- 
suer based on this article, the UCP, bank-to-bank reim- 
bursement rules, or other agreement or undertaking of 
the issuer. These rights may allow the nominated person 
to recover from the issuer even when the nominated per- 
son would have no right,to obtain honor under the letter 
of credit. 

The section adopts strict compliance, rather than the 
standard that commentators have called "substantial 
compliance," the standard arguably applied in Banco Es- 
panol de Credito v. State Street Bank and Trust Company, 
385 F.2d 230 (1st Cir. 1967) and Flagship Cruises Ltd. v. 


New England Merchants Nat. Bank, 569 F.2d 699 (1st Cir. . 


1978). Strict compliance does not means lavish conformity 
to the terms of the letter of credit. For example, standard 
practice (what issuers do) may recognize certain presen- 


tations as complying that an unschooled layman would: 


regard as discrepant. By adopting standard practice as a 
way of measuring strict compliance, this article indorses 
the conclusion of the court in New Braunfels Nat. Bank 
v. Odiorne, 780 S.W.2d 313 (Tex.Ct.App. 1989) (benefi- 
ciary could collect when draft requested payment on "Let- 
ter.of Credit No. 86-122-5" and letter of credit specified 
"Letter of Credit No, 86-122-S" holding strict compliance 
does not demand oppressive perfectionism). The section 
also indorses the result in Tosco Corp. v. Federal Deposit 
Insurance Corp., 723 F.2d 1242 (6th Cir. 1983). The let- 
ter of credit in that case called for "drafts Drawn under 
Bank of Clarksville Letter of Credit Number 105." The 
draft presented stated "drawn under. Bank of Clarksville, 
Clarksville, Tennessee letter of Credit No. 105. "The court 
correctly found that despite the change of upper case "L" 
to a lower case "1" and the use of the word "No." instead of 
"Number," and despite the addition of the words "Clarks- 
ville, Tennessee," the presentation conformed. Similarly a 
document addressed by a foreign person to General Mo- 
tors as "Jeneral Motors" would strictly conform in the ab- 
sence of other defects, , 

Identifying and determining compliance with standard 
practice are matters of interpretation for the court, not 
for the jury. As with similar rules in Sections 4A-202(¢) 
and 2-302, it is hoped that there will be more consistency 
in the outcomes and speedier resolution of disputes if the 
responsibility for determining the nature and scope of 
standard practice is granted to the court, not to a jury. 
Granting the court authority to make these decisions will 
also encourage the salutary practice of courts' granting 
summary judgment in circumstances where there are no 
significant factual disputes. The statute encourages out- 
comes such as American Coleman Co. v. Intrawest Bank, 
887 F.2d 1882 (10th Cir, 1989), where summary judgment 
was granted. 

In some circumstances standards may be established 
between the issuer and the applicant by agreement or 
by custom that would free the issuer from liability that 
it might otherwise have, For example, an applicant might 
agree that the issuer would have no duty whatsoever to 
examine documents on certain presentations (e.g., those 
below a certain dollar amount), Where the transaction de- 
pended upon the issuer's payment in a very short time 
period (e.g., on the same day or within a few hours of 
presentation), the issuer and the applicant might agree 
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to reduce the issuer's responsibility for failure to discover 
discrepancies. By the same token, an agreement between 
the applicant and the issuer might permit the issuer to 
examine documents exclusively by electronic or electro- 
optical means. Neither those agreements nor others like 
them explicitly made by issuers and applicants violate the 
terms of Section 5-108(a) or (b) or Section 5-103(c). 

2. Section 5-108(a) [55-5-108 NMSA 1978] balances 
the need of the issuer for time to examine the documents 
against the possibility that the examiner (at the urging 
of the applicant or for fear that it will not be reimbursed) 
will take excessive time to search for defects. What is a 

"reasonable time" is not extended to accommodate an is- 
suer's procuring a waiver from the applicant. See Article 
14c of the UCP. 

Under both the UCC and the UCP the issuer has a rea- 
sonable time to honor or give notice. The outside limit of 
that time is measured in business days under the UCC 
and in banking days under the UCP, a difference that will 
rarely be significant. Neither business nor banking days 
are defined in Article 5, but a court may find useful analo- 
gies in Regulation CC, 12 CFR 229.2, in state law outside 
of the Uniform Commercial Code, and in Article 4. 

Examiners must note that the seven-day period is not 
a safe harbor. The time within which the issuer must give 
notice is the lesser of a reasonable time or seven business 
days. Where there are few documents (as, for example, 
with the mine run standby letter of credit), the reason- 
able time would be less than seven days. If more than a 
reasonable time is consumed in examination, no timely 
notice is possible. What is a "reasonable time" is to be de- 
termined by examining the behavior of those in the busi- 
ness of examining documents, mostly banks. Absent prior 
agreement of the issuer, one could not expect a bank is- 
suer to examine documents while the beneficiary waited 
in the lobby ifthe normal practice was to give the docu- 
ments to a person who had the opportunity to examine 
those together with many others in an orderly process. 
That the applicant has not yet paid the issuer or that the 
applicant's account with the issuer is insufficient to cover 
the amount of the draft is not a basis for extension of the 
time period. 

This section does not preclude the issuer from contact- 
ing the applicant during its examination; however, the de- 
cision to honor rests with the issuer, and it has no duty to 
seek a waiver from the applicant or to notify the applicant 
of receipt of the documents: If the issuer dishonors a con- 
forming presentation, the beneficiary will be entitled to 
the remedies under.Section 5-111 [55-5-111 NMSA 1978], 
irrespective of the applicant's views. 

Even though the person to whom presentation is made 
cannot conduct. a reasonable examination of documents 
within the time after presentation and before the expi- 
ration date, presentation establishes the parties' rights. 
The beneficiary's right to honor or the issuer's right to dis- 
honor arises upon presentation at the place provided in 
the letter of credit even though it might take the person to 
whom presentation has been made several days to deter- 
mine whether honor or dishonor is the proper course. The 
issuer's time for honor or giving notice of dishonor may 
be extended or shortened by a term in the letter of credit. 
The time for the issuer's performance may be otherwise 
modified or waived in‘accordance with Section 5-106 [55- 
5-106 NMSA 1978]. 

The issuer's time to inspect runs from the time of its 
"receipt of documents." Documents are considered to be 
received only when they are received at the place speci- 
fied for presentation by the issuer or other party to whom 
presentation is made. "Receipt of documents" when docu- 
ments of title are presented must be read in light of the 
definition of delivery" in Article 1, Section 1-201 [55-1- 
201 NMSA 1978] and the definition of bi Ning Sel re in 
Section 5- 102(a)(12) [55-5-102 NMSA 1978]. 


» 
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Failure of the issuer to act within the’ time permitted . 


by subsection (b) constitutes dishonor. Because of the pre- 
clusion in subsection (c) and the liability that the issuer 
may incur under Section 5-111 [55-5-111 NMSA 1978] for 
wrongful dishonor, the effect of such a silent dishonor may 
ultimately be the same as though the issuer had honored, 
i.e., it may owe damages in the amount drawn but unpaid 
under the letter of credit. 

3.. The requirement that the issuer den notice of the 
discrepancies or be precluded from asserting discrepan- 
cies is new to Article 5, It is taken from the similar provi- 
sion in the UCP and is intended to promote certainty and 
finality. 

The section thus substitutes a strict preclusion. prin- 
ciple for the doctrines of waiver and estoppel that might 
otherwise apply under Section 1-103. It rejects the reason- 
ing in Flagship Cruises Ltd. v. New England Merchants' 
Nat. Bank, 569 F.2d 699 (1st Cir. 1978) and Wing On Bank 
Ltd. v. American Nat. Bank..& Trust Co., 457 F.2d 328 
(5th Cir, 1972) where the issuer was held to be estopped 
only if the beneficiary relied on the issuer's failure to give 
notice. Assume for example, that the beneficiary presented 
documents to the issuer shortly before the letter of credit 
expired, in circumstances in which the beneficiary could 
not have cured any discrepancy before expiration. Under 
the reasoning of Flagship and Wing On, the beneficiary's 
inability to cure, even if it had received notice, would ab- 
solve the issuer of its failure to give notice. The virtue of 
the preclusion obligation adopted in this section is that it 
forecloses litigation about reliance and detriment. 

Even though issuers typically give notice of the discrep- 
ancy of tardy presentation when presentation is made 
after the expiration of a credit, they are not required to 
give that notice and the section permits them to raise late 
presentation as a defect despite their failure to give that 
notice. 

4, To-act within a reasonable time, the issuer must 
normally give notice without delay after the examining 
party makes its decision. If the examiner decides to dis- 
honor on the first day, it would be obliged to notify the 
beneficiary shortly thereafter, perhaps on the same busi- 
ness day. This rule accepts the reasoning in cases such as 
Datapoint Corp. v. M & I Bank, 665 F. Supp. 722 (W.D. 
Wis. 1987) and Esso Petroleum Canada, Div. of Imperial 
Oil, Ltd. v. Security Pacific Bank, 710 F. Supp. 275 (D. Ore. 
1989). , i 


The section deprives the examining party of the right’ 


simply to sit on a presentation that is made within seven 
days of expiration. The section requires the examiner to 
examine the documents and make. a decision and, having: 
made a decision to dishonor, to communicate promptly 
with the presenter. Nevertheless, a beneficiary who pres- 


ents documents shortly before the expiration of a letter of 
credit runs the risk that it will never have the opportunity , 


to cure any discrepancies, 

5. Confirmers, other nominated persons, and collect- 
ing banks acting for beneficiaries can be presenters and, 
when s0, are entitled to the notice provided in subsection 


(b), Even nominated persons who have honored or given. - 


value against an earlier presentation of the beneficiary 
and are themselves seeking reimbursement or honor need 
notice of discrepancies in the hope that they may be able 
to procure complying documents. The issuer has the obli- 
gations imposed by this section whether the issuer's per- 
formance is characterized as "reimbursement" of a nomi- 
nated person or as "honor." 

6. In many cases a letter of credit authorizes presen- 
tation by the beneficiary to someone other than the is- 
suer. Sometimes that person is iy i as a "payor" or 
"paying bank," or as an "acceptor" o r "accepting bank," in 
other cases as a "negotiating bank," and in other cases 
there will be no specific designation, The section does not 
impose any duties on a person other than the issuer or 
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confirmer, however a nominated person or other person 
may have liability under this article or at common: law if 
it fails to perform an express or implied agreement with 
the beneficiary. 

7. The issuer's obligation to honor runs not only to the 
beneficiary but also to the applicant. It is possible that 
an applicant who has’ made a favorable contract with the 
beneficiary will be injured by the issuer's wrongful dis- 
honor, Except to the extent that the contract between the 
issuer and the applicant limits that liability, the issuer 
will have liability to the applicant for wrongful dishonor 
under Section 5-111 as a matter of contract law. A good 
faith: extension of the time in Section 5-108(b) by agree- 
ment between the issuer and beneficiary \binds: the ap- 
plicant even if the applicant is not consulted or does not 
consent tothe extension. 

The issuer's obligation to dishonor when there is no 
apparent compliance withthe letter of credit runs only 
to the applicant. No other party to the transaction can 
complain if the applicant waives compliance with terms or 
conditions of the letter of credit or agrees to a less strin- 
gent standard for compliance than that supplied by this 
article. Except as otherwise agreed with the applicant, an 
issuer may dishonor a noncomplying presentation despite 
an applicant's waiver. 

Waiver of discrepancies by an issuer or an applicant 
in one or more presentations does not waive similar dis- 
crepancies in a future presentation. Neither the issuer 
nor the beneficiary can reasonably rely upon honor over 
past waivers as a basis for concluding that a future de- 
fective presentation will justify honor. The reasoning of 
Courtaulds of North America Inc. v. North Carolina Nat. 
Bank, 528 F.2d 802 (4th Cir. 1975) is accepted and that 
expressed in. Schweibish v. Pontchartrain State Bank, 389 
So.2d 731 (La:App. 1980) and Titanium Metals Corp. v. 
Space Metals, Inc., 529 P.2d 431 (Utah 1974) is rejected. 

8. The standard practice referred to in subsection 
(e) includes (i) international practice set forth in or ref- 
erenced. by the Uniform Customs and Practice, (ii) other 
practice rules published by associations of financial insti- 
tutions, and (iii) local and regional practice. It is possible 
that standard practice will vary from one place to another. 
Where: there are conflicting practices, the parties should 
indicate which practice governs their rights. A practice 
may be overridden by agreement or course of dealing. See 
Section 1-205(4). 

9. :The responsibility of the issuer under a letter of 
credit is to examine documents and to make a prompt de- 
cision to honor or dishonor based upon that examination, 
Nondocumentary conditions have no place in this regime 
and are better accommodated under contract or surety- 
ship law and practice. In requiring that nondocumentary 
conditions in’ letters of credit be ignored as surplusage, 
Article 5 remains aligned with the UCP (see UCP 500 
Article 13¢), approves cases like Pringle-Associated Mort- 
gage Corp. v. Southern National Bank, 571 F.2d 871, 874 
(6th Cir. 1978), and rejects the reasoning in cases such as 
Sherwood & Roberts, Inc. v. First Security Bank, 682 P.2d 
149 (Mont, 1984). 

Subsection (g) recognizes that letters of credit some- 
times contain nondocumentary terms or conditions, Con- 
ditions such as a term prohibiting "shipment on vessels 
more than 15 years old," are to be disregarded and treated 
as surplusage. Similarly, a requirement that there be an 
award by a "duly appointed arbitrator" would not require 
the issuer to determine whether the arbitrator had, been 
"duly appointed." Likewise a term in a standby letter of 
credit that provided for differing forms of certification de- 


- pending upon the particular type of default does not oblige 
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the issuer independently to determine which kind of de- 
fault has occurred. These conditions must be disregarded 
by the issuer, Where the nondocumentary conditions are 
central and fundamental to the issuer's obligation (as 
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for example a condition that would require the issuer to 11. Where the issuer's performance is the delivery 
determine in fact whether the beneficiary had performed of an item of value other than money, the applicant's re- 
the underlying contract or whether the applicant had de- imbursement obligation would’ be to make the "item of 
faulted) their inclusion may remove the undertaking from value" available to the issuer. 
the scope of Article 5 entirely. See Section 5-102(a)(10) and 12.. An issuer is entitled to reimbursement from the 
Comment 6 to Section 5-102. applicant after honor of a forged or fraudulent drawing if 
Subsection (g) would not permit. the beneficiary or the honor was permitted under Section 5-109(a). 
issuer to disregard terms in the letter of credit such as 13. The last clause of Section» 5-108(i)(5). [55-5-108 
place, time, and mode of presentation. The rule in subsec- NMSA 1978] deals with a special case in which the fraud 
tion (g) is intended to prevent an issuer from deciding or is not committed by the beneficiary, but is committed by 
even investigating extrinsic facts, but not from consulting a stranger to the transaction who forges the beneficiary's 
the clock, the calendar, the: relevant law and practice, or signature. If the issuer pays against documents on which 
its own general knowledge of documentation or transac- a required signature of the beneficiary is forged, it re- 
tions of the type underlying a particular letter of credit. mains liable to the true beneficiary. This principle is ap- 
Even though nondocumentary conditions must be dis- plicable to both electronic and tangible documents. 
regarded in determining compliance of a presentation 
(and thus in determining the issuer's duty to the benefi- ANNOTATIONS 
ciary), an issuer that has promised its applicant that it Repeals and reenactments. — Laws 1997, ch. 75, § 
will honor only on the occurrence of those nondocumen- 10 repealed former 55-5-108 NMSA 1978, as aictsd by 
tary conditions may have ssl to its applicant for dis- Laws 1961, ch. 96, § 5-108, relating to notation credit and 
regarding the conditions. exhaustion of credit, and enacted a new section, effective 
10. Subsection (f) condones an issuer's ignor ance of "any July 1, 1997. For provisions of former section, see the 1996 
usage of a particular trade"; that trade is the trade of NMSA 1978 on NMOneSource.com. 
the applicant, beneficiary, or others who may be involved Am, Jur, 2d, A.L.R. and C.J.S. references. — 50 Am. 
in the underlying transaction, The issuer is expected to Jur, 2d Letters of Credit and Credit Cards § 35 et seq. 
know usage that is commonly encountered in the course Construction of provision for letter of credit in contract 
of document examination. For example, an issuer should of sale, 38 A.L.R. 608. 
know the common usage with respect'to documents in the 90. A 8, Banks and Banking § 174 et seq, 


maritime shipping trade but would not be expected to un- 
derstand synonyms used in a particular trade for product 
descriptions appearing in a letter of credit or an invoice. 


55-5-109. Fraud and forgery. 


(a) Ifa presentation is made that appears on its face strictly to comply with the terms and con- 
ditions of the letter of credit, but a required document is forged or materially fraudulent, or honor 
of the presentation would facilitate a material fraud by the beneficiary on the issuer or applicant: 

(1) the issuer shall honor the presentation, if honor is demanded by (i) a nominated person 
who has given value in good faith and without notice of forgery or material fraud, (ii) a confirmer 
who has honored its confirmation in good faith, (iii) a holder in due course of a draft drawn under 
the letter of credit which was taken after acceptance by the issuer or nominated person, or (iv) an 
assignee of the issuer's or nominated person's deferred obligation that was taken for value and 
without notice of forgery or material fraud after the obligation was incurred by the issuer or nomi- 
nated person; and 

(2) the issuer, acting in good faith, may honor or dishonor the presentation in any other 
case. . 

(b) Ifan applicant claims that a required document is forged or materially fraudulent or that 
honor of the presentation would facilitate a material fraud by'the beneficiary on the issuer or ap- 
plicant, a court of competent jurisdiction may temporarily or permanently enjoin the issuer from 
honoring a presentation or grant similar relief against the issuer or other persons only if the court 
finds that: 7 

(1) the relief is not prohibited under the law applicable to an accepted draft or deferred 
obligation incurred by the issuer; 

(2) a beneficiary, issuer or nominated person who may be adversely affected is adequately 
protected against loss that it may suffer because the relief is granted; 

(3) all of the conditions to entitle a person to the relief under the law of this state have 
been met; and 

(4) on the basis of the information submitted to the court, the applicant is more likely than 
not to.succeed under its claim of forgery or material fraud and the person demanding honor does 
not qualify for protection under Subsection (a)(1) of this section. 
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History: 1978 Comp., § 55-5-109, enacted by Laws 
eer ch, 75, § 11. . 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

1, This recodification makes clear that fraud must be 
found either in the documents or must have been com- 
mitted by the beneficiary on the issuer or applicant. See 
Cromwell v, Commerce & Energy Bank, 464 So.2d 721 (La. 
1985). 

Secondly, it makes-clear that fraud must be "material." 
Necessarily courts must decide the breadth and width of 
"materiality." The use of the word requires that the fraud- 
ulent aspect of a document be material to a purchaser of 
that document or that the fraudulent act be significant 
to the participants in the underlying transaction. As- 
sume, for example, that the beneficiary has a contract to 
deliver 1,000 barrels of salad oil. Knowing that it has de- 
livered only 998, the beneficiary nevertheless submits an 
invoice showing 1,000 barrels. If two barrels in a 1,000 
barrel shipment would be an insubstantial and immate- 
rial breach of the underlying contract, the beneficiary's 
act, though possibly fraudulent, is not materially so and 
would not justify an injunction. Conversely, the knowing 
submission of those invoices upon delivery of only five 
barrels would be materially fraudulent. The courts must 
examine the underlying transaction when there is an 
allegation of material fraud, for only by examining that 
transaction can one determine whether a document is 
fraudulent or the beneficiary has committed fraud and, if 
so, whether the fraud was material. 

Material fraud by the beneficiary occurs only when the 
beneficiary has no colorable right to expect honor and 
where there is no basis in fact to support such a right to 
honor, The section indorses articulations such as those 
stated in Intraworld Indus. v. Girard Trust Bank, 336 
A.2d 316 (Pa,'1975), Roman 'Ceramics Corp. v. People's 
Nat. Bank, 714 F.2d 1207 (8d Cir. 1983), and similar deci- 
sions and embraces certain decisions under Section 5-114 
that relied upon the phrase "fraud in the transaction." 
Some of these decisions have been summarized as fol- 
lows in Ground Air Transfer v. Westate's Airlines, 899 F.2d 
1269, 1272-73 (1st Cir. 1990): 

We have said throughout that courts may not "nor- 
mally" issue an injunction because of an important ex- 
ception to the general "no injunction" rule. The exception, 
as we also explained in Jtek, 730 F.2d at 24-25, concerns 
"fraud" so serious as to make it obviously pointless and 
unjust to permit the beneficiary to obtain the money. 
Where the circumstances "plainly" show that the un- 
derlying contract forbids the beneficiary to call a letter 
of credit, Itek, 730 F.2d at 24; where they show that the 
contract deprives the beneficiary of even a "colorable" 
right to do so, id., at 25; where the contract and circum- 
stances reveal that the beneficiary's demand for payment 
has "absolutely no basis in fact," id.; see Dynamics Corp, 
of America, 356 F. Supp. at 999; where the beneficiary's 
conduct has "so vitiated the entire transaction that the 
legitimate purposes of the independence of the issuer's 
obligation would no longer be served," Jtek, 730 F.2d at 
25 (quoting Roman Ceramics Corp. v. Peoples National 
Bank, 714 F.2d 1207, 1212 n.12, 1215 (3d Cir. 1983) (quot- 
ing Intraworld Indus., 836 A.2d at 324-25)); then a court 
may enjoin payment. 

2. Subsection (a)(2) makes clear that the issuer may 
honor in the face of the applicant's claim of fraud. The 
subsection also makes clear what was not stated in for- 
mer Section 5-114, that the issuer may dishonor and 
defend that dishonor by showing fraud or forgery of the 
kind stated in subsection (a). Because issuers may be 
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liable for wrongful dishonor if they are unable to prove 
forgery or material fraud, presumably most issuers 
will choose to honor despite applicant's claims of fraud 
or forgery unless the applicant procures an injunction. 
Merely because the issuer has a right to dishonor and 
to defend that dishonor by showing forgery or material 
fraud does not mean it has a duty. to the applicant to 
dishonor, The applicant's normal recourse is to procure 
an injunction, if the applicant is unable to procure an 
injunction, it will have a claim against the issuer only in 
the rare case in which it can show that the issuer did not 
honor in good faith. 

8. Whether a beneficiary can commit fraud by present- 
ing a draft under a clean letter of credit (one calling only 
for a draft and no other documents) has been much de- 
bated. Under the current formulation it would be possible 
but difficult for there to be fraud in such a presentation. If 
the applicant were able to show that the beneficiary were 
committing material fraud on the applicant in the under- 
lying transaction, then payment would facilitate a mate- 
rial fraud by the beneficiary on the applicant and honor 
could be enjoined. The courts should be skeptical of claims 
of fraud by one who has signed a "suicide" or clean credit 
and thus granted a beneficiary the right to draw by mere 
presentation of a draft. 

4, The standard for injunctive relief is high, and the 
burden remains on the applicant to show, by evidence 
and not by mere allegation, that such relief is warranted. 
Some courts have enjoined payments on letters of credit 
on insufficient showing by the applicant, For example; in 
Griffin Cos. v. First Nat. Bank, 374 N.W.2d 768 (Minn.App. 
1985), the court enjoined payment under a standby let- 
ter of credit, basing its decision on plaintiff's allegation, 
rather than competent evidence, of fraud. 

There are at least two ways to prohibit injunctions 
against honor under this section after acceptance of 
a draft by the issuer. First is to define honor (see Sec- 
tion 5-102(a)(8)) in the particular letter of credit to occur 
upon acceptance and without regard to later payment 
of the acceptance. Second is explicitly to agree that the 
applicant has no right to an injunction after acceptance 
- whether or not the acceptance constitutes honor, 

5. Although the statute deals principally with in- 
junctions against honor, it also cautions against grant- 
ing "similar relief’ and the same principles apply when’ 
the applicant or issuer attempts to achieve the same 
legal outcome by injunction against presentation (see 
Ground Air Transfer Inc. v. Westates Airlines, Inc,, 899 
F.2d 1269 (1st Cir. 1990)), interpleader, declaratory 
judgment, or attachment. These attempts should face 
the same obstacles that face efforts to enjoin the issuer 
from paying. Expanded use of any of these devices could 
threaten the independence principle just as much as in- 
junctions against honor, For that reason courts should 
have the same hostility to them and place the same re- 
strictions on their use as would be applied to injunc- 
tions against honor. Courts should not allow the "sacred 
cow of equity to trample the tender vines of letter of 
credit law." 

6, Section 5-109(a)(1) also protects specified third 
parties against the risk of fraud. By issuing a letter of 
credit that nominates a person to negotiate or pay, the 
issuer (ultimately the applicant) induces that nominated 
person to give value and thereby assumes the risk that a 
draft drawn under the letter of credit will be transferred 
to one with a status like that of a holder in due course 
who deserves to be protected against a fraud defense. 

'7, The "loss" to be protected against - by bond or oth- 
erwise under subsection (b)(2) - includes incidental dam- 
ages. Among those are legal fees that might be incurred by 
the beneficiary or issuer in defending against an injunc- 
tion action, 
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Repeals and reenactments. — Laws 1997, ch. 75, § 
11 repealed former 55-5-109 NMSA 1978, as enacted by 
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Laws 1961, ch. 96, § 5-109, relating to an issuer's obliga- 
tion to its customer, and enacted a new section, effective 
July 1, 1997. For provisions of former section, see the 1996 
NMSA 1978 on NMOneSource.com. 


(a). If its presentation is honored, the beneficiary warrants: 
(1) to the issuer, any other person to whom presentation is made and the applicant that 
there is no fraud or forgery of the kind described in Section 55-5-109(a) NMSA 1978; and 
(2) to the applicant that the drawing does not violate any agreement between the appli- 
cant and Bop nce or any other agreement intended by them to be augmented by the letter of 


credit. 


(b) ,. The warranties in Subsection (a) of this section are in addition to warranties arising under 
Articles 3, 4,7 and 8 because of the presentation or transfer of documents covered by any of those 


articles. 


History: 1978 Comp., § 55-5-110, enacted by Laws 
1997, ch..75, § 12. 


OFFICIAL COMMENTS 


UCC Official: Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

‘1. Since the warranties in subsection (a) are not given 
unless a letter of credit has been honored, no breach of 
warranty under this subsection can be a defense to dis- 
honor by the issuer. Any defense must be based on Sec- 
tion 5-108 or 5-109 and not on this section. Also, breach of 
the warranties by the beneficiary in subsection (a) cannot 
excuse the applicant's duty to reimburse. 

2. The warranty in Section 5-110(a)(2) assumes that 
payment under the letter of credit is final. It does not run 
to the issuer, only to the applicant. In most cases the appli- 
cant will have a direct cause of action for breach of the un- 
derlying contract. This warranty has primary application 
in standby letters of credit or other circumstances where 
the applicant is not a party to an underlying contract with 
the beneficiary. It is not a warranty that the statements 
“made on the presentation of the documents presented are 
truthful nor is it a warranty that the documents strictly 
comply under Section 5-108(a). It is a warranty that the 
_ beneficiary has performed all the acts expressly and im- 
plicitly necessary under any underlying agreement to en+ 
title the beneficiary to honor, If, for example, an underly- 
ing sales contract authorized the beneficiary to draw only 
upon "due performance" and the beneficiary drew even 
though it had breached the underlying contract by deliv- 
ering defective goods, honor of its draw would break the 
warranty. By the same token, if the underlying contract 
authorized the beneficiary to draw only upon actual de- 
fault or upon its or a third party's determination of default 
by the applicant and if the beneficiary drew in violation of 
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its authorization, then upon honor of its draw the war- 
ranty would be breached. In many cases, therefore, the 
documents presented to the issuer will contain inaccurate 
statements (concerning the goods delivered or concern- 
ing default or other matters), but the breach of warranty 
arises not because the statements are untrue but because 
the beneficiary's drawing violated its express or implied 
obligations in the underlying transaction. 

3. The damages for breach of warranty are not speci- 
fied in Section 5-111. Courts may find damage analogies 
in Section 2-714 in Article 2 and in warranty decisions un- 
der Articles 3 and 4. 

Unlike wrongful dishonor cases - where the damages 
usually equal the amount of the draw - the damages 
for breach of warranty will often be much less than the 
amount of the draw, sometimes zero. Assume a seller 
entitled to draw only on proper performance of its sales 
contract. Assume it breaches the sales contract in a way 
that gives the buyer a right to damages but no right to 
reject. The applicant's damages for breach of the warranty 
in subsection (a)(2) are limited to the damages it could 
recover for breach of the contract of sale. Alternatively 
assume an underlying agreement that authorizes a ben- 
eficiary to draw only the "amount in default." Assume a 
default of $200,000 and a draw of $500,000. The damages 
for breach of warranty would be no more than $300,000. 


ANNOTATIONS 


Repeals and reenactments, — Laws 1997, ch. 75, § 
12 repealed former 55-5-110 NMSA 1978, as enacted by 
Laws 1961, ch. 96, § 5-110, relating to availability of credit 
in portions and presenter's reservation of lien or claim, 
and enacted a new section, effective July 1, 1997. For 
provisions of former section, see the 1996 NMSA 1978 on 
NMOneSource.com, 


(a) If an issuer wrongfully dishonors or repudiates its obligation to pay money under a letter 
of credit before presentation, the beneficiary, successor or nominated person presenting on its own 
behalf may recover from the issuer the amount that is the subject of the dishonor or repudiation. If 
the issuer's obligation under the letter of credit is not for the payment of money, the claimant may 
obtain specific performance or, at the claimant's election, recover. an amount equal to the value 
of performance from the issuer. In either case, the claimant may also recover incidental but not 
consequential damages. The claimant, is not obligated to take action to avoid damages that might 
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be due from the issuer under this subsection. If, although not obligated'to do so, the claimant 
avoids damages, the claimant's recovery from the issuer must be reduced by the amount of dam- 
ages avoided. The issuer has the burden of proving the amount of damages avoided. In the case of 
repudiation, the claimant need not present any document. 

(b). If an issuer wrongfully dishonors a draft or demand presented under a letter of credit or 
honors a draft or demand in breach. of its obligation to the applicant, the applicant may recover 
damages resulting from the breach, including incidental but not consequential damages, less any 
amount saved as a result of the breach. 

(c) Ifan adviser or nominated person other than a confirmer breaches an obligation under this 
article or an issuer breaches an obligation not covered in Subsection (a) or (b) of this section, a 
person to whom the obligation is owed may recover damages resulting from the breach, including 
incidental but not consequential damages, less any amount saved as a result of the breach. To the 
extent of the confirmation, a confirmer has the liability of an issuer specified in this subsection and 
Subsections (a) and (b) of this section. 

(d) An issuer, nominated person or adviser who is found liable under Subsection (a), (b) or (c) of 
this section shall pay interest on the amount owed thereunder from the date of wrongful dishonor 
or other appropriate date. 

(e) Reasonable attorney's fees and other expenses of litigation must be awarded to the prevail- 
ing party in an action in which a remedy is sought under this article. 

(f) Damages that: would otherwise be payable by a party for breach of an obligation under this 
article may be liquidated by agreement or undertaking, but only in an amount or by a formula uae 
is reasonable in light of the harm anticipated” 


History: 1978 Comp., § 55-5-111, enacted He Laws subject to the dishonor or repudiation plus any incidental 

1997, ch. 75, § 13. damages) and (ii) the damages remaining after deduction 
for the amount of damages actually avoided. 

OFFICIAL COMMENTS A beneficiary need not present documents as a condi- 

UCC Official Comments © by ALI & the NCCUSL. Re- tion of suit for anticipatory repudiation, but if a benefi- 

produced with permission of the PEB for the UCC, All ciary could never have obtained documents necessary for 


a presentation conforming to the letter of credit, the ben- 
eficiary cannot recover for anticipatory repudiation of the 
letter of credit. Doelger v. Battery Park Bank, 201 A.D, 515, 
194 N.Y.S. 582 (1922) and Decorby Nikkei Int'l, Inc. v. Fed- 
eral Republic of Nigeria, 497 F. Supp. 893 (S.D.N.Y. 1980), 
aff'd, 647 F.2d 300 (2d Cir. 1981), cert. denied, 454 US. 
1148 (1982). The’ last sentence of subsection (c) does not 
expand the liability of a confirmer to persons to whom the 
confirmer would not otherwise be liable under Section 5- 
107. 

Almost all letters of credit, including those that call 
for an acceptance, are "obligations to pay money" as that 
term is used in Section 5-111(a). 

2. What damages "result" from improper honor is for 
the courts to decide. Even though an issuer pays a ben- 
eficiary in violation of Section 5-108(a) or of its contract 
with the applicant, it may have no liability to an appli- 
cant. If the underlying contract has been fully performed, 
the applicant may not have been damaged by the issu- 


rights reserved, 

1. The right to specific performance is new. The express 
limitation on the duty of the beneficiary to mitigate dam- 
ages adopts the position of certain courts and commenta- 
tors. Because the letter of credit depends upon speed and 
certainty of payment, it is important that the issuer not 
be given an incentive to dishonor. The issuer might have 
an incentive to dishonor if it could rely on the burden of 
mitigation falling on the beneficiary, (to sell goods and sue 
only for the difference between the price of the goods sold 
and the amount due under the letter of credit), Under the 
scheme contemplated by Section 5-111(a), the beneficiary 
would present the documents to the issuer. If the issuer 
wrongfully dishonored, the beneficiary would have no fur- 
ther duty to the issuer with respect to the goods covered by 
documents that the issuer dishonored and returned. The 
issuer thus takes the risk that the beneficiary will let the 
goods rot or be destroyed. Of course the beneficiary may 
have a duty of mitigation to the applicant arising from the : 
underlying agreement, but the issuer would not have the er's breach. Such a case would occur when A contracts 
right to assert that duty by way of defense or setoff, See for goods at $100 per ton, but, upon delivery, the market 
Section 5-117(d). If the beneficiary sells the goods covered value of conforming goods has decreased to $25 per ton. If 
by dishonored documents or if the beneficiary sells a draft the issuer pays over discrepancies, there should be Se 
after acceptance but before dishonor by the issuer, the net covery by’A for the price differential if the issuer's breach 
amount so gained should be subtracted from the amount did not alter the applicant's obligation under the underly- 
of the beneficiary's damages - at least where the damage ing contract, i.e., to pay $100 per ton for goods now worth 
claim against the issuer equals or exceeds the damage $25 per ton. On the other hand, if the applicant intends to 
suffered by the beneficiary. If, on the other hand, the ben- resell the goods and must itself satisfy the strict compli- 
eficiary suffers damages in an underlying transaction in ance requirements under a second letter of credit in con- 
an amount that exceeds the amount of the wrongfully dis- nection with its sale, the applicant may be damaged by 
honored demand (e.g., where the letter of credit does not the issuer's payment despite discrepancies because the 
cover 100 percent of the underlying obligation), the dam- applicant itself may then be unable to procure honor on 
ages avoided should not necessarily be deducted from the the letter of credit where it is the beneficiary, and may 
beneficiary's claim against the issuer. In such a case, the be unable to mitigate its damages by enforcing its rights 


damages would be the lesser of (i) the amount recoverable against others in the underlying transaction. Note that 
in the absence of mitigation (that is, the amount that is an issuer found liable to its applicant may have recourse 
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under, Section 5-117 by subrogation to the. applicant's 
claim against the beneficiary or other persons, 

One who inaccurately advises a letter of credit breaches 
its obligation to the beneficiary, but may cause no damage. 


UNIFORM COMMERCIAL CODE 


If the beneficiary knows the terms of the letter of credit, 


and understands the advice to be inaccurate, the benefi- 
ciary will have suffered no damage as a result of the ad- 
viser's breach, 


3. Since the confirmer has the rights and duties of an | 


issuer, in general it has an issuer's liability, see subsec- 
tion (c). The confirmer is usually a confirming bank. A 
confirming bank often also plays’ the role of an: adviser. 
If it. breaks its obligation to the beneficiary, the confirm- 
ing bank may have liability as an issuer or, depending 
upon the obligation that was broken, as an adviser. For 
example, a wrongful dishonor would give it liability as an 
issuer under Section 5-111(a). On the other hand a con- 
firming bank that broke its obligation to advise the credit 
but did not commit wrongful dishonor would be treated 
under Section 5-111(c), 

4, Consequential damages for breach of obligations 
under this article are excluded in the belief that these 
damages can best be avoided by the beneficiary or the ap- 
plicant and out of the fear that imposing consequential 
damages on issuers would raise the cost of the letter. of 
credit to a level that might render it uneconomic. A for- 
tiori punitive and exemplary damages are excluded, how- 
ever, this section does not bar recovery of consequential or 
even punitive damages for breach of statutory or common 
law duties arising outside of this article. 

5, The section does not specify a rate of interest. It 
leaves the setting of the rate to the court. It would be ap- 
propriate for a court to use the rate that would normally 
apply in that court in other situations where interest is 
imposed by law. 

6. The court must award attorney's fees to the prevail- 
ing party, whether that party is an applicant, a beneficiary, 
an issuer, a nominated person, or adviser. Since the issuer 
may be entitled to recover its legal fees and costs from the 
applicant under the reimbursement agreement, allowing 


55-5-112. Transfer of letter of credit. 


(a) Except as otherwise provided in Section 55-5-118 NMSA 1978, unless a letter of credit pro- 
vides that it is transferable, the right of a beneficiary to draw or otherwise demand performance 


under a letter of credit may not be transferred. 


§5-5-112 


the issuer to recover those fees from a losing beneficiary 
may also protect the applicant against undeserved losses. 
The party entitled to attorneys' fees has been described as 
the "prevailing party." Sometimes it will be unclear which 
party "prevailed," for example, where-there are multiple 
issues and one party wins on some and the other party 
wins on others. Determining which is the prevailing party 
is in the discretion of the court: Subsection (e) authorizes 
attorney's fees in all actions where a ‘remedy.is sought, 

"under this article." It applies even when the remedy 
might be an injunction under Section 5-109 or when the 
claimed remedy is otherwise outside of Section 5-111. Nei- 
ther.an issuer nor a confirmer should be treated as,a "los- 
ing” party when an injunction is granted to the applicant 
over the objection of the issuer or confirmer; accordingly 
neither should be liable for fees and expenses in that case. 

"Expenses of litigation" is intended to be broader than 
"costs." For example, expense of litigation would include 
travel expenses of witnesses, fees for expert witnesses, 
and expenses associated with taking depositions. 

7. For the purposes of Section 5-111(f) "harm antici- 
pated" must be anticipated at. the time when the agree- 
ment that includes the liquidated damage clause is ex- 
ecuted or at the time when the undertaking that includes 
the clause is issued. See Section 2A-504, 


ANNOTATIONS 


~ Repeals and reenactments. — Laws 1997, ch. 75, 
§.13 repealed former 55-5-111 NMSA 1978, as enacted 
by Laws 1961, ch. 96, § 5-111, relating to warranties on 
transfer and presentment, and enacted a new section, ef- 
fective July 1, 1997. For provisions of former section, see 
the 1996 NMSA 1978 on NMOneSource.com. =~ : 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 50 Am. 
Jur, 2d Letters of Credit and Credit Cards § 75 et seq. 

Dishonor of draft issued under letter of credit, rights 
and remedies of holder, 53 A.L.R. 57. 

Damages recoverable for wrongful dishonor of letter of 
credit under UCC § 5-115; 2 A.L.R.4th 665. 

9 C.J.S. Banks and Banking § 178 et seq. 


(b) Even if a letter of credit provides that it is transferable, the issuer may refuse to FenQgnaZe 


or carry out a transfer if: 


(1). the transfer would violate applicable law; or 

(2) the transferor or transferee has failed to comply with any requirement stated in the 
letter of eredit or any other requirement relating to transfer imposed by the issuer which is within 
the standard practice referred to in Section 55-5-108(e) NMSA 1978 or is otherwise reasonable 


under the circumstances. 


History: 1978 Comp., § 55-5-112, enacted by Laws 
1997, ch. 75, § 14. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

1. In order to protect the applicant's reliance on the 
designated beneficiary, letter of credit law traditionally 
has forbidden the beneficiary to convey to third parties 
its right to draw or demand payment under the letter of 
credit. Subsection (a) codifies that rule. The term "trans- 
fer" refers to the beneficiary's conveyance of that right. 
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Absent incorporation of the UCP (which make elaborate 
provision for partial transfer of a commercial letter of 
credit) or similar trade practice and absent other express 
indication in the letter of credit that the term is used to 
mean something else, a term in the letter of credit indicat- 
ing that the beneficiary has the right to transfer should 
be taken to mean that the beneficiary may convey to a 
third party its right to draw or demand payment. Even in 
that case, the issuer or other person controlling the trans- 
fer may make the beneficiary's right to transfer subject to 
conditions, such as timely notification, payment of a fee; 
delivery of the letter of credit to the issuer or other person 
controlling the transfer, or execution of appropriate forms 
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to document the transfer. A nominated person who is not a of the original letter of credit the nominated person or 
confirmer has no'obligation to recognize a transfer, adviser can minimize or entirely exclude the possibility 
The power to establish "requirements" does notiinclude that the original beneficiary could properly procure pay- 
the right absolutely to refuse to recognize transfers under ment from another bank. If the letter of credit requires 
a transferable letter of credit. An issuer who: wishes to re- presentation of the original letter of credit itself, no other 
tain the right to deny all transfers should not issue trans- payment.could be procured. In addition to imposing what- 
ferable letters of credit or should incorporate the UCP. By ever requirements it considers appropriate to protect it- 
stating its requirements in the letter of credit an issuer self against double payment the person that is facilitating 
may impose any requirement without regard to its confor- the transfer has a right to charge an appropriate fee for 
mity to practice or reasonableness, Transfer requirements its activity. 
of issuers and nominated persons must be made known to "Transfer" of a letter of credit should be distinguished 
potential transferors and transferees to enable those par- from "assignment of proceeds." The former is analogous 
ties to comply with the requirements. A common method to a novation or,a substitution of beneficiaries. It con- 
of making such requirements known is to use a form that templates not merely payment to but also performance 
indicates the information that must be provided and the by the transferee. For example, under the typical terms 
instructions that must be given to enable the issuer or of transfer for a commercial letter of credit, a transferee 
nominated person to comply with a request to transfer, could comply with a letter of credit transferred to it by 
2. The issuance of a transferable letter of credit with signing and presenting its own draft and invoice. An as- 
the concurrence of the applicant is ipso facto an agree- signee of proceeds, on the other hand, is wholly dependent 
ment by the issuer and applicant to permit a beneficiary to on the presentation of a draft and invoice signed by the 
transfer its drawing right and permit a nominated person beneficiary. 
to recognize and carry out that transfer without further By agreeing to the issuance of a transferable letter of 
notice to them. In international commerce, transferable ‘credit which is not qualified or limited, the applicant may 
letters of credit are often issued under circumstances in lose control over the identity of the person whose perfor- 
which a nominated person or adviser is expected to facili- mance will earn payment under the letter of credit: 
tate the transfer from the original beneficiary to a trans- 
feree and to deal with that transferee. In those circum- ANNOTATIONS 
stances it is the responsibility of the nominated person Repeals and reenactments. — Laws 1997, ch. 75, § 
or adviser to establish procedures satisfactory to protect 14 repealed former '55-5-112 NMSA 1978, as enacted by 


itself against double presentation or dispute about the Laws. 1961, ch. 96, § 5-112, relating to time allowed for 


right to draw under the letter of credit. Commonly such honor and rejection and withholding honor or rejection by 
a person will control the transfer by requiring that the consent, and defining "presenter", and enacted a new sec- 
original letter of credit be given to it or by causing a paper tion, effective July 1, 1997. For provisions of former sec- 


copy marked-as an original to be issued where the origi- tion, see the 1996 NMSA 1978 on NMOneSource.com: 
nal letter of credit was electronic. By keeping possession | 


55-5-113. Transfer by operation of law. 


(a) A successor of a beneficiary may consent to amendments, sign and present documents, and 
receive payment or other items of value in the name of the beneficiary without disclosing its status 
as a successor. 

(b) A successor of a beneficiary may consent to amendments, sign and present documents, and 
receive payment or other items of value in its own name as the disclosed successor of the ben- 
eficiary. Except as otherwise provided in Subsection (e) of this section, an issuer shall recognize 
a disclosed successor of a beneficiary as beneficiary in full substitution for its predecessor upon 
compliance with the requirements for recognition by the issuer of a transfer of drawing rights by 
operation of law under the standard practice referred to in Section 55-5-108(e) NMSA 1978 or, in 
the absence of such a practice, compliance with other reasonable procedures sufficient to protect 
the issuer. 

(c), An issuer is not obliged to determine whether a purported successor is a successor of a ben- 
eficiary or whether the signature of a purported successor is genuine or authorized. 

(d) Honor of a purported successor's apparently complying presentation under Subsection (a) 
or (b) of this section has the consequences specified in Section 55-5-108(i) NMSA 1978 even if the 
purported successor is'not the successor of a beneficiary. Documents signed in the name of the ben- 
eficiary or of a disclosed successor by a person who is neither the beneficiary nor the successor of 
the beneficiary are forged documents for the purposes of Section 55-5-109 NMSA 1978. 

(e) An issuer whose rights of reimbursement are not.covered by Subsection (d) of this section 
or substantially similar law and any confirmer or nominated person may decline to recognize a 
presentation under Subsection (b).of this section. _ 

(f) A beneficiary whose name is changed after the issuance.of a letter of credit has the same 
rights and obligations as a successor of a beneficiary under this section. 


tt a 
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History: 1978 Comp.,, § 55-5-118, enacted by Laws or receiver, a certificate of appointment as bankruptcy 
1997, ch. 75, § 15. trustee, or the like. The issuer is entitled to rely upon such 
documents which on their face demonstrate that presen- 
OFFICIAL COMMENTS tation is made by a successor of a beneficiary. It is not 
UCC Official Comments © by ALI & the NCCUSL. Re- obliged to make an independent investigation to deter- 
produced with permission of the PEB for the UCC. All ™ine the fact of succession. 
rights reserved, ANNOTATIONS 
This section affirms the result in Pastor v. Nat. Republic 
Bank of Chicago, 76 I11.2d 189, 890 N.E.2d 894 (Ill. 1979) Repeals and reenactments. — Laws 1997, ch. 75, § 
and Federal Deposit Insurance Co. v. Bank of Boulder, 911 15 repealed former 55-5-113 NMSA 1978, as enacted by 
F.2d 1466 (10th Cir, 1990). Both electronic and tangible Laws 1961, ch, 96, § 5-113, relating to indemnities, and 
documents may be signed. enacted a new section, effective July 1, 1997. For provi- 
An issuer's requirements for recognition of a succes- sions of former section, see the 1996 NMSA 1978 on 
sor's status might include presentation of a certificate of NMOneSource.com. 


merger, a court order appointing a bankruptcy trustee 


55-5-114. Assignment of proceeds. 


(a) In this section, "proceeds of a letter of credit" means the cash, check, accepted draft or 
other item of value paid or delivered upon honor or giving of value by the issuer or any nominated 
person under the letter of credit. The term does not include a beneficiary's drawing rights or docu- 
ments presented by the beneficiary. 

(b) A beneficiary may assign its right to part or all of the proceeds of a letter of credit. The 
beneficiary may do so before presentation as a present assignment of its right to receive proceeds 
contingent upon its compliance with the terms and conditions of the letter of credit. 

(c) An issuer or nominated person need not recognize an assignment of proceeds of a letter of 
credit until it consents to the assignment. 

(d) .An issuer or nominated person has no obligation to give or withhold its consent to an as- 
signment of proceeds of a letter of credit, but consent may not be unreasonably withheld if the 
assignee possesses and exhibits the letter of credit and presentation of the letter of credit is a 
condition to honor. 

(e) Rights of a transferee beneficiary or nominated person are independent of the beneficiary's 
assignment of the proceeds of a letter of credit and a are superior to the assignee's right to the pro- 
ceeds. 

(f) Neither the rights recognized by this section between an assignee and an issuer, transferee 
beneficiary or nominated person nor the issuer's or nominated person's payment of proceeds to an 
assignee or a third person affect the rights between the assignee and any person other than the 
issuer, transferee beneficiary or nominated person. The mode of creating and perfecting a security 
interest in or granting an assignment of a beneficiary's rights to proceeds is governed by Article 
9 or other law. Against persons other than the issuer, transferee beneficiary or nominated person, 
the rights and obligations arising upon the creation of a security interest or other assignment of a 
beneficiary's right to proceeds and its perfection are governed by Article 9 or other law. 


History: 1978 Comp., § 55-5-114, enacted by Laws possession (Section 9-305) if the letter of credit is in writ- 
1997, ch. 75, § 16. ' ten form. Although subsection (a) explains the meaning of 
"proceeds' of a letter, of credit," it should be emphasized 
OFFICIAL COMMENTS that those proceeds also may be Article 9 proceeds of other 
UCC Official Comments © by ALI & the NCCUSL. Re- collateral. For example, if a seller of inventory receives a 
produced with permission of the PEB for the UCC. All letter of credit to support the account that arises upon the 
rights reserved. sale, payments made under the letter of credit are Article 
1. Subsection (b) expressly validates. the bepeticia ae 9 proceeds of the inventory, account, and any document 
present assignment of letter of credit proceeds if made af- of title covering the inventory. Thus, the secured party 
ter the credit is established but before the proceeds are who had a perfected security interest in that inventory, 
realized. This section adopts the prevailing usage - "as- | 2ccount, or document has a perfected security interest in 
signment of proceeds" - to an assignee. That terminol- the proceeds collected under the letter of credit, so long as 
ogy carries with it no implication, however, that an as- they are identifiable cash proceeds (Section 9-306(2), (3)). 
signee acquires no interest until the proceeds are paid This perfection is continuous, regardless of whether the 
by the issuer, For example, an "assignment of the right secured party perfected a security interest in the right to 
to proceeds" of a letter of credit for purposes of security letter of credit proceeds. j 
that meets the requirements of Section 9-203(1) would 2, An assignee's rights to enforce an assignment of 
constitute the present creation of a security interest pened Seainstvapl jester pend. theyprionitye! iheger 
in that right. This security interest can be perfected by signee's rights against a nominated person or transferee 
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beneficiary are governed by Article 5, Those rights and 
that priority are stated in subsections (c), (d), and (e). Note 


also that Section 4-210 gives first priority to a collecting | 


bank that has given value for a documentary draft. 

83. By requiring that: an issuer or nominated per- 
son consent to the assignment of proceeds of a letter of 
credit, subsections (c) and (d) follow more closely recog- 
nized national and international letter of credit practices 
than did prior law. In most circumstances, it has always 
been advisable for the assignee to obtain the consent of 
the issuer in order better to safeguard its right to the pro- 
ceeds. When notice of an assignment has been received, 
issuers normally have required signatures on a consent 
form. This practice is reflected in the revision. By uncon- 
ditionally consenting to such an assignment, the issuer or 
nominated person becomes bound, subject to the rights of 
the superior parties specified in subsection (e), to pay to 
the assignee the assigned letter of credit proceeds that the 
issuer or nominated person would otherwise pay to the 
beneficiary or another assignee. 


55-5-115. Statute of limitations. 


LETTERS OF CREDIT 


55-5-116 


Where the letter of credit must be presented as a con- 
dition to honor and the assignee holds and exhibits the 
letter of credit to the issuer or nominated person, the risk 
to the issuer or nominated person of having to pay twice 
is minimized, In such a situation, subsection (d) provides 
that the issuer or nominated person may not unreason- 
ably withhold its consent to the assignment. 


ANNOTATIONS 


Repeals and reenactments. — Laws 1997, ch. 75, § 
16 repealed former 55-5-114 NMSA 1978, as amended by 
Laws 1996, ch. 47, § 4, relating to insurer's duty and privi- 
lege to honor and right to reimbursement, and enacted a 
new section, effective July 1,.1997. For provisions of for- 
mer section, see the 1996 NMSA 1978 on NMOneSource 
com. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Ap- 
plicability of waiver or estoppel to preclude claim of 
nonconformance of documents as ground for dishonor of 
Presentment under letter of credit under UCC § 5-114, 53 
A.L.R.5th 667. 


An action to enforce a right or obligation arising under this article must be commenced within 
one year after the expiration date of the relevant letter of credit or one year after the cause of ac- 
tion accrues, whichever occurs later. A cause of action accrues when the breach occurs, regardless 
of the aggrieved party's lack of knowledge of the breach. 


History: 1978 Comp., § 55-5-115, enacted by Laws 
1997, ch. 75, § 17. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

1. .This section is based upon Sections 4-111 and 2- 
725(2). 

2, This section applies to all claims for which there are 
remedies under Section 5-111 and to other claims made 
under this article, such as claims for breach of warranty 
under Section 5-110. Because it covers all claims under 
Section 5-111, the statute of limitations applies not only 
to wrongful dishonor claims against the issuer but also 
to claims between the issuer and the applicant arising 
from the reimbursement agreement. These might be for 
reimbursement (issuer v. applicant) or for breach of the 
reimbursement contract by wrongful honor (applicant v. 
issuer). 


3. The statute of limitations, like the rest of the stat- 
ute, applies only to a letter of credit issued on or after the 
effective date and only to transactions, events, obligations, 
or duties arising out of or associated with such a letter. If 
a letter of credit was issued before the effective date and 
an obligation on that letter of credit was breached after 
the effective date, the complaining party could bring its 
suit within the time that would have been permitted prior 
to the adoption of Section 5-115 and would not be limited 
by the terms of Section 5-115. 


ANNOTATIONS 


Repeals and reenactments. — Laws 1997, ch. 75, § 
17 repealed former 55-5-115 NMSA 1978, as enacted by 
Laws 1961, ch. 96, § 5-115, relating to remedy for im- 
proper dishonor or anticipatory repudiation, and enacted 
a new section, effective July 1, 1997. For provisions of for- 
mer section, see the 1996 NMSA 1978 on NMOneSource 
com. 


55-5-116. Choice of law and forum. 


(a) The liability of an issuer, nominated person or adviser for action or omission is governed 
by the law of the jurisdiction chosen by an agreement in the form of a record signed or otherwise 
authenticated by the affected parties in the manner provided in Section 55-5-104 NMSA 1978 or 
by a provision in the person's letter of credit, confirmation or other undertaking. The jurisdiction 
whose law is chosen need not bear any relation to the transaction. 

(b) Unless Subsection (a) of this section applies, the liability of an issuer, nominated person 
or adviser for action or omission is governed by the law of the jurisdiction in which the person is 
located. The person is considered to be located at the address indicated in the person's undertak- 
ing. If more than one address is indicated, the person is considered to be located at the address 
from which the person's undertaking was issued. For the purpose of jurisdiction, choice of law and 
recognition of interbranch letters of credit, but not enforcement of a judgment, all branches of a 
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UNIFORM COMMERCIAL CODE 


55-5-116 


bank are considered separate juridical entities, and a bank is considered to be located at the place 
where its relevant branch is considered to be located under this subsection. 

(c) Except as otherwise provided.in this subsection, the liability of an issuer, nominated person 
or adviser is governed by any rules of custom or practice, such as the Uniform Customs and Prac- 
tice for Documentary Credits, to which the letter of credit, confirmation or other undertaking is 
expressly made subject. If (i) this article would govern the liability of an issuer, nominated person, 
or adviser under Subsection (a) or (b) of this section, (ii) the relevant undertaking incorporates 
rules of custom or practice, and (iii) there is conflict between this article and those rules as applied 
to that undertaking, those rules govern except to the extent of any conflict with the nonvariable 
provisions specified in Section 55-5-103(c), NMSA 1978. 

(d) Ifthere is conflict between this article and Article 3, 4, 4A or 9, this article governs. 

(e) The forum for settling disputes arising out of an undertaking within this article may be 
chosen in the manner and with the binding effect that governing law may be chosen in accordance 


with Subsection (a) of this section. 


History: 1978 Comp., § 55-5-116, enacted by Laws 
1997, ch. 75, § 18. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved, 

1. Although it would be possible for the parties to 


agree otherwise, the law normally chosen by agreement . 


under Subsection (a) and that provided in the absence of 
agreement under Subsection (b) is the substantive law of 
a particular jurisdiction not including the choice of law 
principles of that jurisdiction. Thus, two parties, an issuer 
and an applicant, both located in Oklahoma might choose 
the law of New York. Unless they agree otherwise, the 
section anticipates that they wish the substantive law of 
New York to apply to their transaction and they do not in- 
tend that a New York choice of law principle might direct 
a court to Oklahoma law. By the same token, the liabil- 
ity of an issuer located in New York is governed by New 
York substantive law - in the absence of agreement - even 
in circumstances in which choice. of law principles found 
in the common law of New York might direct one to the 
law of another State, Subsection (b) states the relevant 
choice of law principles and it should not be subordinated 
to some other choice of law rule. Within the States of the 
United States renvoi will not be a problem once every ju- 
risdiction has enacted Section 5-116 because every juris- 
diction will then have the same choice of law rule and in 
a particular case all choice of law rules will point to the 
same substantive law. 

Subsection (b) does not state a choice of law rule for the 
"liability of an applicant." However, Subsection (b) does 
state a choice of law rule for the liability of an issuer, 
nominated person, or adviser, and since some of the issues 
in suits by applicants against those persons involve the 
"liability of an issuer, nominated person, or adviser," Sub- 
section (b) states the choice of law rule for those issues. 
Because an issuer may have liability to a confirmer both 
as an issuer (Section 5-108(a), Comment 5 to Section 5- 
108) and as an applicant (Section 5-107(a), Comment 1 to 
Section 5-107, Section 5-108(i)), Subsection (b) may state 
the choice of law rule for some but not all of the i issuer's 
liability in a suit by a confirmer. 

2. Because the confirmer or other nominated person 
may choose different law from that chosen by the issuer 
or may be located in a different jurisdiction and fail to 
choose law, it is possible that a confirmer or nominated 
person may be obligated to pay (under their law) but will 
not. be entitled to payment from the issuer (under its 
law). Similarly, the rights of an unreimbursed issuer, con- 
firmer, or nominated person against a beneficiary under 
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Section 5-109, 5-110, or 5-117, will not necessarily be gov- 
erned by the same law that applies to the issuer's or con- 
firmer's obligation upon presentation. Because the UCP 
and other practice are incorporated in most international 
letters of credit, disputes arising from different legal obli- 
gations to honor have not been frequent. Since Section 5- 
108 incorporates standard practice, these problems should 
be further minimized - at least to the extent that the same 
practice is and continues to be widely followed. 

3. This section does not permit what is now authorized 
by the nonuniform Section 5-102(4) in New York. Under 
the current law in New York a letter of credit that incor- 
porates the UCP is not governed in any respect by Article 
5. Under revised Section 5-116 letters of credit that in- 
corporate the UCP or similar practice will still be subject 
to Article 5 in certain respects. First, incorporation of the 
UCP or other practice does not override the nonvariable 
terms of Article 5, Second, where there is no conflict be- 
tween Article 5 and the relevant provision of the UCP or 
other practice, both apply. Third, practice provisions incor- 
porated in a letter of credit will not be effective if they fail 
to comply with Section 5-103(c). Assume, for example, that 
a practice provision purported to free a party from any li- 
ability unless it were "grossly negligent" or that the prac- 
tice generally limited the remedies that one party might 
have against another. Depending upon the circumstances, 
that disclaimer or limitation of liability might be serene 
tive because of Section 5-103(c). 

Even though Article 5 is generally consistent sevith 
UCP 500, itis not necessarily consistent with other rules 
or with versions of the UCP that may be adopted after 
Article 5's revision, or with other practices that may 
develop. Rules of practice incorporated in the letter of 
credit or other undertaking are those in effect when the 
letter of credit or other undertaking is issued. Except in 
the. unusual cases discussed in. the immediately preced- 
ing paragraph, practice adopted in a letter of credit will 
override the rules of Article 5 and the parties to letter of 
credit transactions must be familiar with practice (such 
as future versions of the UCP) that is explicitly adopted 
in letters of credit. 

4, In several ways Article 5 conflicts with and over- 
rides similar matters governed by Articles 3 and 4. For 
example, "draft" is more broadly defined in letter of credit 
practice than under Section 3-104. The time allowed for 
honor and the required notification of reasons for dis- 
honor are different in letter of credit practice than in the 
handling of documentary and other drafts under Articles 
3 and 4. 

5, Subsection (e) must be read in conjunction with 
existing law governing subject matter jurisdiction. If the 
local law restricts ‘a court to certain subject matter juris- 
diction not including letter of credit disputes, Subsection 
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(e) does not authorize parties to choose that forum, For . nor the State which would have jurisdiction but for the 
example, the parties’ agreement under Section 5-116(e) clause will take jurisdiction - the former in disregard of 
would not confer jurisdiction on a probate court to decide the clause and the latter in honor of the clause. 
a letter of credit case. 

If the parties choose a forum under Subsection (e) and ad ANNOTATIONS 
if - because of other law - that forum will not take juris- Repeals and reenactments. — Laws 1997, ch. 75, § 


diction, the parties' agreement or undertaking should 18 repealed former 55-5-116 NMSA 1978, as enacted by 
then be construed (for the purpose of forum selection) as Laws 1961, ch. 96, § 5-116, relating to transfer and assign- 
though it did not contain a clause choosing a particular fo- ment, and enacted a new section, effective July 1, 1997. 


rum. That result is necessary to avoid sentencing the par- For provisions of former section, see the 1996 NMSA 1978 
ties to eternal purgatory where neither the chosen State on NMOneSourcécom: 


55-5-117. Subrogation of issuer, applicant and nominated person. 


(a) An issuer that honors a beneficiary's presentation is subrogated to the rights of the ben- 

eficiary to the same extent as if the issuer were a secondary obligor of the underlying obligation 

owed to the beneficiary and of the applicant to the same extent as if the issuer were the secondary 
obligor of the underlying obligation owed to the applicant. 

(b) An applicant that reimburses an issuer is subrogated to the rights of the issuer against any 
beneficiary, presenter or nominated person to the same extent as if the applicant were the second- 
ary obligor of the obligations owed to the issuer and has the rights of subrogation of the issuer to 
the rights of the beneficiary stated in Subsection (a) of this section. 

(c) A nominated person who pays or gives value against a draft or demand presented under a 
letter of credit is subrogated to the rights of: 

(1) the issuer against the applicant to the same extent as if the nominated person were a 
secondary obligor of the obligation owed to the issuer by the applicant; 

(2) the beneficiary to the same extent as if the nominated person were a secondary obligor 
of the underlying obligation owed to the beneficiary; and 

(3) the applicant to the same extent as if the nominated person were a secondary obligor 
of the underlying obligation owed to the applicant. 

(d) Notwithstanding any agreement or term to the contrary, the rights of subrogation stated in 
Subsections (a) and (b) of this section do not arise until the issuer honors the letter of credit or oth- 
erwise pays, and the rights in Subsection (c) of this section do not arise until the nominated person 
pays or otherwise gives value. Until then, the issuer, nominated person and the applicant do not de- 
rive under this section present or prospective rights forming the basis of a claim, defense or excuse. 


History: 1978 Comp., § 55-5-117, enacted by Laws 2. To preserve the independence of the letter of credit 
1997, ch. 75, § 19. obligation and to insure that subrogation not be used as 
an offensive weapon by an issuer or others, the admoni- 

OFFICIAL COMMENTS tion in Subsection (d) must be carefully observed. Only 

UCC Official Comments © by ALI & the NCCUSL. Re- one who has completed its performance in a letter of credit 
produced with permission of the PEB for the UCC. All transaction can have a right to subrogation. For example, 


an issuer may not dishonor and then defend its dishonor 
or assert a setoff on the ground that it is subrogated to 
another person's rights. Nor may the issuer complain af- 
ter honor that its subrogation rights have been impaired 
by any good faith dealings between the beneficiary and 


rights reserved. 

1. By itself this section does not grant any right of sub- 
rogation. It grants only the right that would exist if the 
person seeking subrogation "were a secondary obligor." 
(The term "secondary obligor" refers to a surety, guar- 5 
antor, or other person against whom or whose property the applicant or any other person. Assume, for example, 
an obligee has recourse with respect to the obligation of that the beneficiary under a standby letter of credit is a 
a third party. See Restatement of the Law Third, Surety- mortgagee. If the mortgagee were obliged to issue a re- 


ship § 1 (1995).) If the secondary obligor would not have lease of the mortgage upon payment of the underlying 
a ahi to subrogation in the sa Sevan tea cal which one debt (by the issuer under the letter of credit), that release 


is claimed under this section, none is granted by this sec- might impair the issuer's rights of subrogation, but the 
tion. In effect, the section does no more than to remove an beneficiary would have no liability to the issuer for having 


impediment that some courts have found to subrogation granted that release. 


because they conclude that the issuer's or other claimant's ANNOTATIONS 

rights are "independent" of the underlying obligation. If, 

for example, a secondary obligor would not have a subro- Repeals and reenactments, — Laws 1997, ch. 75, § 

gation right because its payment did not fully satisfy the 19 repealed former 55-5-117 NMSA 1978, as enacted by 

underlying obligation, none would be available under this Laws 1961, ch. 96, § 5-117, relating to insolvency of bank 

section. The section indorses the position of Judge Becker holding funds for documentary credit, and enacted a new 

in Tudor Development Group, Inc. v. United States Fidelity section, effective July 1, 1997. For provisions of former 

and Guaranty, 968 F.2d 357 (8rd Cir. 1991). section, see the 1996 NMSA 1978 on NMOneSource.com. 
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55-5-118. Security interest of issuer or nominated person. 


(a) An issuer or nominated person has a security interest in a document presented under a 
letter of credit to the extent that the issuer or nominated person honors or gives value for the 
presentation. 

(b) So long as and to the extent that an issuer or nbmniHatAd person has not been Feiibursad 
or has not, otherwise recovered the value given with respect to a security interest in a document 
under Subsection (a) of this section, the security interest continues and is subject to Chapter 55, 
Article 9 NMSA 1978, but: 

(1) asecurity agreement is not necessary to make the security interest enforceable under 
Paragraph (3) of Subsection (b) of Section 55-9-203 NMSA 1978; ofl 

(2) if the document is presented in a medium other than a written or other tangible me- 
dium, the security interest is perfected; and. 

(3) , if the document is presented in a written or other tangible medium and is not a certifi- 
cated security, chattel paper, a document, of title, an instrument or a letter of credit, the security 
interest is perfected and has priority over a conflicting security interest in the document.so,long as 
the debtor does not have possession of the document, 


History: 1978 Corie a) Bbr 5-118, enacted by tae | | "ANNOTATIONS 


001, ch. 1 138. 
- Se ae Effective dates. — Laws 2001, ch. 139, § 155 made 
Laws 2001, ch. 139, § 138 effective July 1, 2001. 


ARTICLE 6 
Bulk Transfers 


(Repealed by Laws 1992, ch. 114, § 237C.) 


55-6-101 to 55-6-110. Repealed. 


Repeals. — Laws 1992, ch. 114, § 237C repealed 55-6- July 1, 1992. For provisions of former sections, see the 
101 to 55-6-110 NMSA 1978, as enacted by Laws 1961, ch. 1991 NMSA 1978 on NMOneSource.com. 
96, §§ 6-101 to 6-110, relating to bulk transfers, effective 


Documents of Title 
Sec. Sec. 
55-7-205, Ti i i - 

Part 1. GENERAL 5-7-2 pay ust eee anes receipt defeated in cer 
55-7-101. Short title. 55-7-206. Termination of storage at warehouse's option. 
55-7-102. Definitions and index of definitions. 55-7-207. Goods must be kept separate; fungible goods. 
55-7-103, Relation of article to treaty or statute. 55-7-208. Altered warehouse receipts, 
55-7-104. Negotiable and nonnegotiable document of title, 55-7-209, Lien of warehouse. 
55-7-105. Reissuance in alternative medium. 55-7-210. Enforcement of warehouse's lien. 


55-7-106. Control of electronic document of title. 
Part 2. WAREHOUSE RECEIPTS; SPECIAL 


Part 3. BILLS OF LADING; SPECIAL PROVISIONS 


55-7-301. Liability for nonreceipt or misdescription; 


PROVISIONS "said to contain"; "shipper's weight, load 
55-7-201. Person that may issue a warehouse receipt; and count"; improper handling. 
storage under bond. 55-7-302. Through bills of lading and similar documents 
55-7-202. Form of warehouse receipt; effect of omission. of title. 
55-7-203. Liability for nonreceipt or misdescription. 55-7-303. Diversion; heooumeenvends change of instruc- 
55-7-204. Duty of care; contractual limitation of ware- tions. 
house's liability. 55-7-304. Tangible bills of cine in a set, 
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Sec, yi AE ~ Sec. 

55-7-305, Destination bills. 55-7-508. Warranties of squbgetbrs bank as to documents 
55-7-306. Altered bills of lading, of title. - 

55-7-307. Lien of carrier. 55-7-509. Adequate compliance with commercial con- 
55-7-308. Enforcement of carrier's lien. tract’ 

55-7-309. Duty of care; contractual limitation of carrier's 


liability. 


Part 4. WAREHOUSE RECEIPTS AND BILLS OF 
LADING; GENERAL OBLIGATIONS 


Part 6. WAREHOUSE RECEIPTS AND BILLS 
OF LADING; MISCELLANEOUS 
PROVISIONS 


55-7-601. Lost, stolen or destroyed documents of title. 


55-7-401. Irregularities in issue of receipt or bill or con- 55-7-602. Judicial process against goods covered by nego- 
duct of issuer. tiable document of title. 
55-7-402. Duplicate document of title; overissue. 55-7-603. Conflicting claims; interpleader. 
55-7-403. Obligation of bailee to deliver; excuse. . 
55-7-404. No liability for good-faith delivery pursuant to Part 7, WAREHOUSE RECEIPTS; SPECIAL 
document of title. PENALTY PROVISIONS 
Part 5. WAREHOUSE RECEIPTS AND BILLS ppt sai 
OF LADING; NEGOTIATION AND pgs SRS ee 
55-7-704. Repealed. 
55-7-501. Form of negotiation and requirements of due 55-7-705. Repealed. 
negotiation, 55-7-706. Repealed. 
55-7-502. Rights acquired by due negotiation. 
55-7-503. Document of title to goods defeated in certain Part 8. BILLS OF LADING; SPECIAL PENALTY 
cages: ; PROVISIONS 
55-7-504. Rights acquired in absence of due negotiation; 55-7-801. Repealed. 
effect of diversion; stoppage of delivery, 55-7-802. Repealed. 
55-7-505. Indorser not guarantor for other parties. 55-7-803. Repealed. 
55-7-506. Delivery without indorsement; right to compel 55-7-804. Repealed. 
indorsement. 55-7-805. Repealed. 
55-7-507.. Warranties on negotiation or delivery: of docu- 55-7-806,. Repealed. 
ment of title. 55-7-807. Repealed, 
PART 1 
GENERAL 


55-7-101. Short title. 


This article shall be known and may be cited as Uniform Commercial Code - Documents of Title. 


History: 1953 Comp., § 50A-7-101, enacted by Laws 
1961, ch. 96, § 7-101. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL, Re- 
produced with permission of the PEB for the UCC. All 
rights reserved, 

Prior Uniform Statutory Provision. — Former Sec- 
tion 7-101 [55-7-101 NMSA 1978]. 

Changes. — Revised for style only. 

This Article is a revision of the 1962 Official Text with 
Comments as amended since 1962. The 1962 Official Text 
was a consolidation and revision of the Uniform Ware- 
house Receipts Act and the Uniform Bills of Lading Act, 
and embraced the provisions of the Uniform Sales Act re- 
lating to negotiation of documents of title. 

This Article does not contain the substantive criminal 
provisions found in the Uniform Warehouse Receipts and 
Bills of Lading Acts. These criminal provisions are inap- 
propriate to. a Commercial Code, and. for the most part 
duplicate portions of the ordinary criminal law relating to 
frauds. This revision deletes the former Section 7-105 [55- 
7-105 NMSA 1978] that provided that courts could apply 
a rule from Parts 2 and 3 by analogy to a situation not ex- 
plicitly covered in the provisions on warehouse receipts or 
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bills of lading when it was appropriate. This is, of course, an 
unexceptional proposition and need not be stated explicitly 
in the statute. Thus former Section 7-105 has been deleted. 
Whether applying a rule by analogy to a situation is appro- 
priate depends upon the facts of each case. 

The Article does not attempt to define the tort liability of 
bailees, except to hold certain classes of bailees to a mini- 
mum standard of reasonable care. For important classes of 
bailees, liabilities in case of loss, damages or destruction, 
as well as other legal questions associated with particular 
documents of title, are governed by federal statutes, inter- 
national treaties, and in some cases regulatory state laws, 
which supersede the provisions of this Article in case of in- 
consistency. See Section 7-103 [55-7-103 NMSA 1978]. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 15A 
Am. Jur. 2d Commercial Code § 1 et seq.; 78 Am. Jur. 2d 
Warehouses § 1 et seq. 

Construction and effect of UCC, art. 7, dealing with 
warehouse receipts, bills of lading and other documents of 
title, 21 A.L.R.3d 1339. . 

13 C.J.S. Carriers §§ 446, 447; 80 C.J.S. Shipping §§ 111 
to 114; 93 C.J.S. Warehousemen and Safe Depositaries § 
1 et seq. 
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55-7- 102. Definitions and index of definitions. 


(a). In Chapter 55, Article 7 NMSA 1978, unless the context otherwise requires: 

(1) "bailee" means a person that by a warehouse receipt, bill of lading or other document of 
title acknowledges possession of goods and.contracts to deliver them; 

(2). "carrier" means a person that issues a bill of lading; 

(3) "consignee" means a person named in a bill of ladihg to which or to whose order the bill 
promises delivery; 

(4) "consignor" means a person named in a bill of lading as the person from which the 
goods have been received for shipment; 

(5) "delivery order" means a record that contains an order to deliver goods directed to a 
warehouse, carrier or other person that in the ordinary course of business issues warehouse re- 
ceipts or bills of lading; ! 

(6) Reserved; sara | ) 

(7) "goods" means all things that are treated as movable for the purposes of a contract for 
storage or transportation; 

(8) "issuer" means a bailee that issues a document of title or, in the case of an unaccepted 
delivery order, the person that orders the possessor of goods to deliver. The term includes a person 
for which an agent or employee purports to act in issuing a document if the agent or employee 
has real or apparent authority to issue documents, even if the issuer did not receive any goods, 
the goods were misdescribed or in any other respect the agent or employee violated the i issuer's 
instructions; 

(9) "person entitled under the document" means the holder, in the case of.a negotiable 
document of title, or the person to which delivery of the goods is to be made by the terms of, or 
pursuant to instructions in a record under, a nonnegotiable document of title; 

(10) Reserved; 

(11) "sign" means, with present intent to authenticate or adopt a record: 

(A) to execute or adopt a tangible symbol; or 
(B) to attach to or logically associate with the record an electronic sound, symbol or 
process; 

(12) "shipper" means a person that enters into a contract of transportation with a carrier; 
and 

(13) "warehouse" means a person engaged in the business of storing goods for hire. 

(b) Definitions in other articles applying to this article and the sections in which they appear 
are: 

(1) "contract for sale", Section 55-2-106 NMSA 1978; 

(2) "lessee in the ordinary course of business", Section 55- 2A- 103 NMSA 1978; cin 

(3) "receipt" of goods, Section 55-2-103 NMSA 1978. | 

(c) In addition, Chapter 55, Article 1 NMSA 1978 contains general definitions and principles of 
construction and interpretation applicable throughout this article. 


History: 1953 Comp., § 50A-7-102, enacted by Laws acknowledges possession when it does not have posses- 
1961, ch. 96, § 7-102; 2005, ch, 144, § 52. sion, the bailee is bound by sections of this Article which 
declare the "bailee's" obligations. (See definition of "Is- 

OFFICIAL COMMENTS suer" in this section and Sections 7-203 [55-7-203 NMSA 
UCC Official Comments © by ALI & the NCCUSL. Re- 1978] and 7-301 [55-7-301 NMSA 1978] on liability in case 
produced with permission. of the PEB for the UCC. All of non-receipt.) A “carrier” is one type of bailee and is de- 
rights reserved, fined as a person that issues a bill of lading. A "shipper 
Prior Uniform. Statutory Provision. — Former Sec- is a person who enters into the contract of transportation 
tion 7-102 [55-7-102 NMSA 1978]. with the carrier. The definitions of "bailee," "consignee," 
Changes, — New definitions of "carrier," "good faith," "consignor," "goods", and "issuer", are unchanged in sub- 
"record," "sign," and "shipper." Other definitions revised to stance from prior law. "Document of title" is defined in 
accommodate electronic mediums. Article 1, and may be in either tangible or electronic form, 
Purposes, — 2. The definition of warehouse receipt contained in 

d eal Rallea'aieeueod MacthiavAriiclecsaic blommemtcnm the general definitions section of this Act (Section 1-201 
to designate carriers, warehousemen and others who [55-1-201 NMSA 1978]) does not require that the issuing 
normally issue documents of title on the basis of goods warehouse be "lawfully engaged" in business or for profit. 
which they have received. The definition does not, how- The warehouse's compliance with applicable state r egula- 
ever, require actual possession of the goods. If a bailee tions such as the filing of a bond has no bearing on the 
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substantive issues dealt with in this Article. Certainly the Cross References. — 

issuer's violations of law should not diminish its respon- Point 1: Sections 1-201 [55-1-201 NMSA 1978], 7-203 

sibility on documents the issuer has put in commercial [55-7-203 NMSA 1978] and 7-301 [55-7-301 NMSA 1978]. 

circulation. But it is still essential that the business be Point 2: Sections 1-201 and 7-208. 

storing goods "for hire" (Section 1-201 and this section). Point 3; Section 1-201. 

A person does not become a warehouse by storing its own Point 4: Section 1-304 [55-1-304 NMSA 1978}. 

goods. Point 5: Section 9-102 [55-9-102 NMSA 1978] and 2-103 
3. When a delivery order has been accepted by the [55-2-103 NMSA 1978]. 

bailee it is for practical purposes indistinguishable from See general comment to document of title in Section 1- 

a warehouse receipt. Prior to such acceptance there is no 201. 

basis for imposing obligations on the bailee other than the Definitional Cross References. — 

ordinary obligation of contract which the bailee may have "Bill of lading". Section 1-201 [55-1-201 N MSA 1978]. 

assumed to the depositor of the goods. Delivery orders "Contract". Section 1-201. 

may be either electronic or tangible documents of title. See "Contract for sale". Section 2-106 [55-2-106 NMSA 

definition of "document of title" in Section 1-201 [55-1-201 1978]. 

NMSA 1978]. "Delivery". Section 1-201. 
4, The obligation of good faith imposed by this Article "Document of title". Section 1-201. 

and by Article 1, Section 1-304 [55-1-304 NMSA 1978] "Person". Section 1-201. 

includes the observance of reasonable commercial stan- "Purchase". Section 1-201. 

dards of fair dealing. "Receipt of goods". Section 2-103 [55-2-103 NMSA 1978]. 
5. The definitions of "record" and "sign" are included » "Right", Section 1-201. 

to facilitate electronic mediums, See comment 9 to Sec- "Warehouse receipt". Section 1-201. 

tion 9-102 [55-9-102 NMSA 1978] discussing "record" and 

. the comment to amended Section 2-103 [55-2-103 NMSA ANNOTATIONS 

1978] discussing 'sign." we Repeal and reenactments, — Laws 2005, ch. 144, § 
6. "Person entitled under the document" is moved 52 repealed former 55-7-102 NMSA 1978, as enacted by 

from former Section 7-403 [65-7-403 NMSA 1978]. Laws 1961, ch. 96, § 7-102, and enacted a new section, ef- 
7. These definitions apply in this Article unless the fective January 1, 2006. 

context otherwise requires, The*"context" is intended to Arty. Juur> 2d. ASL Reant- Ci-So reférencéd, 0-134 

refer to the context in which the defined term is used in Dome tdi Commercial Code ce 0119 om ian ad 

the Uniform Commercial Code. The definition applies Warehouses §§ 2, 41, 52. 

whenever the defined term is used unless the context in 80 C.1.8, Shipping 8§ 111 to 114; 82 CJS. Statutes § 

which the defined term is used in the statute indicates 315; 93 C.J.S, Warehousemen and Safe Depositaries 8§ 1, 

that the term was not used in its defined sense. See com- 16. 


ment to Section 1-201 [55-1-201 NMSA 1978]. 


55-7-103. Relation of article to treaty or statute. 


(a) Chapter 55, Article 7 NMSA 1978 is subject to any treaty or statute of the United States or 
regulatory statute of this state to the extent the treaty, statute or regulatory statute is applicable. 

(b) Chapter 55, Article 7 NMSA 1978 does not modify or repeal any law prescribing the form 
or content of a document of title or the services or facilities to be afforded by a bailee, or otherwise 
regulating a bailee's business in respects not specifically treated in this article. However, violation 
of such a law does not affect the status of a document of title that otherwise is within the definition 
of a document of title. 

(c) This Uniform Commercial Code modifies, limits and supersedes the federal Electronic Sig- 
natures in Global and National Commerce Act (15 U.S.C. Section 7001, et. seq.) but does not mod- 
ify, limit or supersede Section'101(c) of that act (15 U.S.C. Section 7001(c)) or authorize electronic 
delivery of any of the notices described in Section 103(b) of that act (15 U.S.C. Section '7003(b)). 

(d) To the extent there is a conflict between the Uniform Electronic Transactions Act and 
Chapter 55, Article 7 NMSA 1978, Chapter 55, Article 7 NMSA 1978 governs. 


History: 1953 Comp., § 50A-7-103, enacted by Laws 1, To make clear what would of course be true without 
1961, ch. 96, § 7-103; 2005, ch. 144, § 53. the Section, that applicable Federal law is paramount. 

2. To make clear also that regulatory state statutes 

OFFICIAL COMMENTS (such as those fixing or authorizing a commission to fix 

UCC Official Comments © by ALI & the NCCUSL. Re: rates and prescribe services, authorizing different charges 

produced with permission of the PEB for the UCC. All for goods of different values, ahd limiting liability for loss 


rights reserved to the declared value on which the charge was based) are 
Prior RTA foe Statutory Provision. — Former Sec- - not affected by the Article and are controlling on the mat- 
tions 7-103 [55-7-103 NMSA 1978] and 10-104. ters which they cover unless preempted by federal law. 
Changes. — Deletion of references to tariffs and classi- The reference in former Section 7-103 [55-7-103 NMSA 
fications; incorporation of former Section 10-104 into Sub- 1978] to tariffs, classifications, and regulations filed or is- 


section (b), provide for intersection with federal and state sued pursuant to regulatory state statutes has been de- 
law governing electronic transactions. leted as inappropriate in the modern era of diminished 


Purposes. — regulation of carriers and warehouses. If a regulatory 
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scheme requires a carrier or warehouse to issue a tariff or 
classification, that tariff or classification would be given 
effect via the state regulatory scheme that this Article rec- 
ognizes as controlling. Permissive tariffs or classifications 
would not displace the provisions of this act, pursuant to 
this section, but may be given effect through the ability of 
parties to incorporate those terms by reference into their 
agreement. 

3... The document of title: provisions of this act supple- 
ment the federal law and regulatory state law governing 
bailees. This Article focuses on the commercial importance 
and usage of documents of title. State ex. rel Public Service 
Commission v. Gunkelman & Sons, Ine., 219 N.W.2d 853 
(N.D. 1974). 

4, Subsection (c) is included to make clear the inter- 
relationship between the federal Electronic Signatures in 
Global and National Commerce: Act and this article and 
the conforming amendments to other articles of the Uni- 
form Commercial Code promulgated as part of the revi- 
sion of this article. Section 102 of the federal act allows a 
State statute to modify, limit, or supersede the provisions 
of Section 101 of the federal act.,.See the comments ito Re- 
vised Article 1, Section 1-108 [55-1-108 NMSA 1978]. 

5. Subsection (d) makes clear that once this article 
is in effect, its provisions regarding electronic commerce 
and regarding electronic documents of title control in the 
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event there is a conflict with the provisions of the Uniform 
Electronic Transactions Act or other eta state law 
governing electronic transactions. 

‘Cross References, — 

Sections 1-108 [55-1-108 NMSA 1978}, 1. 201[55-7-201 
NMSA 1978], 7-202 [55-7-202 NMSA 1978], 7-204 [55-7- 
204 NMSA 1978], 7-206 [55-7-206 NMSA 1978], 7-309 [55- 
7-309 NMSA 1978], 7-401 [55-7-401 NMSA 1978], 7-403 
[55-7-403 NMSA 1978]. 

Definitional:Cross Reference. — 

"Bill of lading". Section 1-201 [55-1-201 NMSA 1978]. 


ANNOTATIONS.__ 


Repeal and reenactments. — Laws 2005, ch, 144, § 
53 repealed former 55-7-103 NMSA 1978, as enacted by 
Laws 1961, ch. 96, § 7-108, and enacted a new section, ef- 
fective January 1, 2006. 

Am, Jur. 2d, A. L.R. and C.J.S. references, — 13 Am. 
Jur, 2d Caerists § 323; 15A Am. Jur. 2d Commercial Code 
$§ 35, 38, 40, 41; 78 Am. Jur. 2d Warehouses § 1. 

Relation of treaty to state and federal law, 4 A.L.R. 
1877, 184 A.L.R. 882. 

Jurisdiction of state courts in relation to interstate 
shipments, 64 A.L.R, 333. 

82 C.J.S. Statutes § 7; 87 C.J.S. Treaties $15. 


55-7-104. Negotiable and nonnegotiable document of title. 


_ (a) Except as otherwise provided in Subsection (c) of this section, a document of title is nego- 
tiable if by its terms the goods are to be delivered to bearer or to the order of a named person. 

(b) A document of title other than one described in Subsection (a) of this section is nonnego- 
tiable. A bill of lading that states that the goods are consigned to a named person is not made ne- 
gotiable by a provision that the goods are to be delivered only against an order in a roe pike 


by the same or another named person. 


(c) Adocument of title is nonnegotiable if, at the hae iti is issued, the domivent hasa conspicu- 
ous legend, however expressed, that it is honnegotiable: 


History: 1953 Comp., § 50A-7-104, enacted es Laws 
1961, ch. 96, § 7-104; 2005, ch. 144, § 54. 


OFFICIAL COMMENTS 
UCC Official Comments © by ALI & the NCCUSL. Re- 


produced with permission of the PEB for the UCC. All: 


rights reserved. 

Prior Uniform Statutory Provision. — Former Sec- 
tion 7-104 [55-7-104 NMSA 1978]. 

Changes. — Subsection (a) is revised to reflect modern 
style and trade practice. Subsection (b) is revised for style 
and medium neutrality. Subsection (c) is new. 

Purposes, — 

1. This Article deals with a class of commercial paper 
representing commodities in storage or transportation. 
This "commodity paper" is to be distinguished from what 
might be called "money paper" dealt with in the Article of 
this Act on Commercial Paper (Article 3) and "investment 
paper" dealt with in the Article of this Act on Investment 
Securities (Article 8), The class of "commodity paper" is 
designated "document of title" following the terminology 
of the Uniform Sales Act Section 76. Section 1-201 [55- 
1-201 NMSA 1978]. The distinctions between negotiable 
and nonnegotiable documents in this section makes the 
most important subclassification employed in the Article, 
in that the holder of negotiable documents may acquire 
more rights than its transferor had (See Section 7-502 [55- 
7-502 NMSA 1978]), The former Section 7-104 [55-7-104 
NMSA 1978], which provided that a document of title was 
negotiable if it runs to a named person or assigns if such 


764 


designation was recognized in overseas trade, has been 
deleted as not necessary in light of current commercial 
practice. 

A document of title is negotiable only if it satisfies this 
section. "Deliverable on proper indorsement and surren- 
der of this receipt" will not render a document negotiable. 
Bailees often include such provisions as a means of insur- 
ing return of nonnegotiable receipts for record purposes. 
Such language may be regarded as insistence by the 
bailee upon a particular kind of receipt in connection with 
delivery of the goods, Subsection (a) makes it clear that.a 
document is not negotiable which provides for delivery to 
order or bearer only if written instructions to that effect 
are given by a named person. Hither tangible or electronic 
documents of title may be negotiable if the document 
meets the requirement of this section. 

2. Subsection (c) is derived from Section 3-104 (d) [55- 
3-104 NMSA 1978]. Prior to issuance of the document of 
title, an issuer may stamp or otherwise provide by a nota- 
tion on the document that it is nonnegotiable even if the 
document would otherwise comply with the requirement 
of Subsection (a), Once issued as a negotiable document 
of title, the document cannot be changed from a negotia- 
ble document to a nonnegotiable document. A document 
of title that is nonnegotiable cannot be made negotiable 
by stamping or providing a notation that the document 
is negotiable. The only way to make a document of title 
negotiable is to. comply with Subsection (a). A negotiable 
document of title may fail to be duly negotiated if the ne- 
gotiation does not comply with the requirements for "due 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


55-7-105 DOCUMENTS OF TITLE 55-7-105 


negotiation" stated in Section 7-501 [55-7-501 NMSA 68A Am. Jur, 2d Secured Transactions § 49; 78 Am. Jur. 2d 
1978]. Warehouses § 59. 

Cross Reference. — Sections 7-501 [55-7-501 NMSA Character of bill of lading contemplated by a guaranty 
1978] and 7-502 [55-7-502 NMSA 1978]. of payment of a draft with bill of lading attached, 13 

Definitional Cross References. — A.L.R. 166. 

"Bearer", Section 1-201 [55-1-201 NMSA 1978]. Provision in bill of lading prohibiting or limiting con- 

"Bill of lading". Section 1-201. signee's right to inspect goods shipped; 25 A.L.R. 770. 

"Delivery". Section 1-201. Jurisdiction of state courts in relation to interstate 

"Document of title". Section 1-201. shipments, 64 A.L.R. 333. 

"Person". Section 1-201. Applicability of provision in receipt limiting liability, to: 

"Sign". Section 7-102 [55-7-102 NMSA 1978]. conversion of property by warehouseman, 99 A.L.R. 266. 

"Warehouse receipt". Section 1-201. Stipulation in warehouseman's receipt fixing valuation 

of property as basis of responsibility, validity and applica- 
ANNOTATIONS bility, 142 A.L.R. 776. 

Repeal and reenactments. — Laws 2005, ch. 144, § Necessity of bringing to bailor's attention provision in 
54 repealed former 55-7-104 NMSA 1978, as enacted by warehouse receipt limiting liability of warehouseman, 160 
Laws 1961, ch. 96, § 7-104; and Es a new section, ef- A.L.R, 1112. oer ge ; F 
fsétind January 1, 2006. Warehouseman S liability for loss occasioned by failure 

Law reviews. — For article, "Bssential Attributes of to issue proper receipt to depositor, 168 A.L.R.945, 9 
Commercial Paper - Part I," see 1 N.M. L. Rev. 479 (1971). Construction and effect of U.C.C., art. 7, dealing with 

Am, Jur, 2d, A.L.R. and GBS Poferendesius Liv. warehouse receipts, bills of lading and other documents of 
Jur. 2d Bills and Notes § 26 et seq.; 18 Am. Jur. 2d Carri- title, 21 A.L.R.3d 1339. 


80 C.J.S. Shipping § 256 et seq.; 93 C.J.S. Warehouse- 


3828 et ., 15A Am. Jur, 2d C ial Code § 53; 
eth) oF ts Me rescore men and Safe Depositaries § 25, 


55-7-105. Reissuance in alternative medium. 


(a) Upon request of a person entitled under an electronic document of title, the issuer of the 
electronic document may issue a tangible document of title as a substitute for the electronic docu- 
ment if: 

(1) the person entitled under the electronic document surrenders control of the document 
to the issuer; and 

(2) the tangible document when issued contains a statement that it is issued in substitu- 
tion for the electronic document. 

(b) Upon issuance of a tangible document of title in substitution for an electronic document of 
title in accordance with Subsection (a) of this section: 

(1) the electronic document ceases to have any effect or validity; and 

(2) the person that procured issuance of the tangible document warrants to all subsequent 
persons entitled under the tangible document that the warrantor was a person entitled under the 
electronic document when the warrantor surrendered control of the electronic document to the issuer. 

(c) Upon request of a person entitled under a tangible document of title, the issuer of the tangi- 
ble document may issue an electronic document of title as a substitute for the tangible document if: 
| (1) the person entitled under the tangible document surrenders possession of the docu- 
ment to the issuer; and 

(2) the electronic document when issued contains a statement that it is issued in substitu- 
tion for the tangible document. 

(d) Upon issuance of an electronic document of title in substitution for a tangible document of 
title in accordance with Subsection (c) of this section: 

(1) the tangible document ceases to have any effect or validity; and 

(2) the person that procured issuance of the electronic document warrants to all subse- 
quent persons entitled under the electronic document that the warrantor was a person entitled 
under the tangible document when the warrantor surrendered possession of the tangible docu- 
ment to the issuer. 


History: 1953 Comp., § 50A-7-105, enacted by Laws Other relevant law. — UNCITRAL Draft Instrument on 
1961, ch. 96, § 7-105; 2005, ch. 144, § 55. the Carriage of Goods by SeaTransport Law. 
Purpose. — 
OFFICIAL COMMENTS 1. This section allows for documents of title issued in 
UCC Official Comments © by ALI & the NCCUSL. Re- one medium to be reissued in another medium. This sec- 
produced with permission of the PEB for the UCC. All tion applies to both negotiable and nonnegotiable docu- 


ments. This section sets forth minimum requirements 


seb ie ded for giving the reissued document effect and validity. The 


Prior Uniform Statutory Provisions. — None. 


765 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


55-7-106 UNIFORM COMMERCIAL CODE 55-7-106 


issuer is not required to issue a document in an alterna- impose, the substitute document will be the document 
tive medium and if the issuer chooses to do so, it may im- that is effective and valid. 
pose additional requirements. Because a document of title 3. To protect parties who subsequently take the sub- 
imposes obligations on the issuer of the document, it is stitute document of title, the person who procured issu- 
imperative for the issuer to be the one who issues the sub- ance of the substitute document warrants that it was a 
stitute document in order for the substitute document to person entitled under the original document:at the time 
be effective and valid. it surrendered possession or control of the original docu- 
2. The: request must be made to the issuer by the ment to the issuer. This warranty is modeled after the 
person entitled to enforce the document of title (Sec- warranty found in Section 4-209 [55-4-209 NMSA 1978]. 
tion 7-102(a)(9)[55-7-102 NMSA 1978]) and that, person Cross Reference: Sections 7-106 [55-7-106 NMSA 1978], 
must surrender possession or control of the original docu- 7-402 [55-7-402 NMSA 1978] and 7-601 [55-7-601 NMSA 
ment to the issuer. The reissued document must have a 1978]. 
notation that it'has been. issued as a substitute for the Definitional Cross Reference: "Person entitled to en- 
original document. These minimum requirements must force," Section 7-102 [55-7-102 NMSA 1978]. 


be met in order to give the substitute document effect and 
validity. If these minimum requirements are not met for 
issuance of a substitute document of title, the original 


ANNOTATIONS 


Repeals and reenactments, — Laws 2005, ch. 144, § 


document of title continues to be effective and valid. Sec- 55. repealed former 65-7-105. NMSAI4978.vaa.endctadsp 
tion 7-402 [55-7-402 NMSA 1978]. However, if the mini- Laws 1961, ch. 96, § 7-105, and enacted a new section, ef 
mum requirements imposed by this section are met, in fective January 1, 2006. 


addition to any other requirements that the issuer may Am, Jur. 2d, "A.L.R. and CdS. pearcanpel) ie 82 
C.J.S, Statutes §§ 366, 385. 


55-7-106. Control of electronic document of title. 


(a) A person has control of an electronic document of title if a system employed for evidencing 
the transfer of interests in the electronic document reliably establishes that person as the;person 
to which the electronic document was issued or transferred. 

(b) A system satisfies Subsection (a) of this section, and a person is deemed to have control of 
an electronic document of title, if the document is created, stored and assigned in such a manner 
that: 

(1) .a single authoritative copy of the document exists that is unique, identifiable and, ex- 
cept as otherwise provided in Paragraphs (4), (5) and (6) of this subsection, unalterable; 
(2) the authoritative copy identifies the person asserting control as: 
(A) the person to which the document was issued; or _ | 
(B) if the authoritative copy indicates that the document has been transferred, the 
person to which the document was most recently transferred; . 
(3) the authoritative copy is communicated to and PaaTntaanied by the person asserting 
control or its designated custodian; | 
(4) copies or amendments that add. or change an identified assignee of the authoritative 
copy can be made only with the consent of the person asserting control; 
(5) .each copy of the authoritative copy and any copy of a copy is readily identifiable as a 
copy that is not the authoritative copy; and 
(6) any amendment of the authoritative copy is readily identifiable as authorized or unau- 
thorized. : | 


History: Laws 2005, ch. 144, § 56. control concept embodied in this section provides the legal 
framework for developing systems for electronic docu- 


OFFICIAL COMMENTS wente of title: 

UCC Official Comments © by ALI & the NCCUSL. Re- 2. Control of an electronic document of title substi- 
produced with permission of the PEB for.the UCC. All tutes for the concept of indorsement, and possession in the 
rights reserved. ' tangible document of title context. See Section 7-501 [55- 

Prior Uniform Statutory Provision. — Uniform Elec- 7-501. NMSA 1978]. A person with a tangible document 
tronic Transactions Act Section 16. of title delivers the document by voluntarily transferring 

Purpose. — possession and a person with an electronic document of 

1. The section defines "control" for electronic docu- title delivers the document by voluntarily transferring 
ments of title and derives its rules from the Uniform control. (Delivery is defined in Section 1-201 [55-1-201 
Electronic Transactions Act § 16 on transferrable records. NMSA 1978}). 

Unlike UETA § 16, however, a document of title may be 3. Subsection (a) sets forth the general pals that the 
reissued in an alternative medium pursuant to Section 7- "system employed for evidencing the transfer of interests 
105 [55-7-105 NMSA 1978]. At any point in time in which in the electronic document reliably establishes that per- 
a document of title is in electronic form, the control con- son as the person to which the electronic document was 
cept of this section is relevant. As under UETA § 16, the issued or transferred." The key to having a system that 


satisfies this.test is that identity of the person to which 
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the document was issued or transferred must be reliably 
established. Of great importance to the functioning of the 
control concept is to be able to demonstrate, at any point 
in time, the person entitled under the electronic document. 
For example, a carrier may issue an electronic bill of lad- 
ing by having the required information in a database that 
is encrypted and accessible by virtue of a password. If the 
computer system in which the required information is 
maintained identifies the person as the person to which 
the electronic bill of lading was issued or transferred, that 
person has control of the electronic document of title. That 
identification may be by virtue of passwords or other en- 
cryption methods. Registry systems may satisfy this test. 
For.example, see the electronic warehouse receipt system 
established pursuant to 7 C.F.R. Part 735. This Article 
leaves to the market place the development of sufficient 
technologies and business practices that will meet the 
test. 

An electronic document of title is evidenced by a record 
consisting of information stored in an electronic medium, 
Section 1-201 [55-1-201 NMSA 1978]. For example, a record 
in a computer database could be an electronic document 
of title assuming that it otherwise meets the definition of 
document: of title. To the extent that third parties wish to 
deal in paper mediums, Section 7-105 [55-7-105 NMSA 
1978] provides a mechanism for exiting the electronic envi- 
ronment by having the issuer reissue the document of title 
in a tangible medium, Thus if a person entitled to enforce 
an electronic document of title causes the information in 
the record to be printed onto paper without the issuer's in- 
volvement in issuing the document of title pursuant to Sec- 
tion 7-105, that paper is not a document of title, 

4. Subsection (a) sets forth the general test for control. 
Subsection (b) sets forth a safe harbor test that if satis- 


fied, results in control under the general test in Subsec- - 


tion (a). The test.in subsection (b) is also used in Section 9- 
105 [55-9-105 NMSA 1978] although Section 9-105 does 
not include the general test of subsection (a). Under sub- 
section (b), at any point in time, a party should be able 
to identify the single authoritative copy which is unique 


and identifiable as the authoritative copy. This does not. , 
mean that once created that the authoritative copy need 


be static and never moved or copied from its original loca- 
tion. To the extent that backup systems exist which result 
in multiple copies, the key to this idea is that at any point 
in time, the one SUM PODS, Hees to be unique and 
identifiable. 

Parties may not by cohieact neice ahat control a 
The test for control is a factual test that depends upon 
whether the general test in Subsection (a) or the safe har- 
bor in subsection (b) is satisfied. 


DOCUMENTS OF TITLE 


55-7-201 


5. Article 7 has historically provided for rights under 
documents of title and rights of transferees of documents 
of title as those rights relate to the goods covered by the 
document. Third parties may possess or have control of 
documents of title. While misfeasance or negligence in 
failure to transfer or misdelivery of the document by those 
third parties may create serious issues, this Article has 
never dealt with those issues as it relates to tangible doc- 
uments of title, preferring to leave those issues to the law 
of contracts, agency and tort law. In the electronic docu- 
ment of title regime, third party registry systems are just 
beginning to develop. It is very difficult to write rules reg- 
ulating those third parties without some definitive sense 
of how the third party registry systems will be structured, 
Systems that are evolving to date tend to be "closed" sys- 
tems in which all participants must sign on to the mas- 
ter agreement which provides for rights as against the 
registry system as well as rights among the members, In 
those closed systems, the document of title never leaves 
the system so the parties rely upon the master agreement 
as to rights against the registry for its failures in dealing 
with the document. This article contemplates that those 
"closed" systems will continue to evolve and that the con- 
trol mechanism in this statute provides a method for the 
participants in the closed system to achieve the benefits of 
obtaining control allowed by this article. 

This article also contemplates that parties will evolve 
open systems where parties need not be subject to.a mas- 
ter agreement. In an open system a party that is expect- 
ing to obtain rights through an electronic document may 
not be a party to the master agreement. To the extent 
that open systems evolve by use of the control. concept 
contained in this section, the law of contracts, agency, and 
torts as it applies to the registry's misfeasance or negli- 
gence concerning the transfer of control of the electronic 
document will allocate the risks and liabilities of the par- 
ties as that other law now does so for third parties who 
hold tangible documents and fail to deliver the documents. 

Cross References. — Sections 7-105 [55-7-105 NMSA 
1978] and 7-501 [55-7-501 NMSA 1978], 

Definitional Cross-References.— 

"Delivery". 1-201 [55-1-201 NMSA 1978]. 

"Document of title". 1-201. 


ANNOTATIONS 


Effective dates, — Laws 2005, ch. 144, § 115 made 
Laws 2005, ch, 144, § 56 effective January 1, 2006. 

Cross references, — For control of electronic chattel 
paper, see 55-9-105 NMSA 1978. 


PART 2 
WAREHOUSE RECEIPTS; SPECIAL PROVISIONS 


55-7-201. pane that may issue a warehouse receipt; storage under 


bond. 


(a) A warehouse receipt may be issued by. any wanehouasy 

(b) If goods, including distilled spirits and agricultural commodities, are pened under a statute 
requiring a bond against withdrawal or a license for.the issuance of receipts in the nature of ware- 
house receipts, a receipt issued for the goods is deemed to be a warehouse sige even if issued by 
a person that is the owner of the goods and is not a warehouse. 


History: 19538 Comp., § 50A-7-201, enacted by Laws 
1961, ch. 96, §'7-201; 2005, ch. 144; § 57.: 
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55-7-202 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved, 


Prior Uniform Statutory Provision, — Former Sec- 


tion 7-201 [55-7-201 NMSA 1978], 

Changes. — Update for style only. 

Purposes, — 

It is not intended by re-enactment of subsection (a) to 
repeal any provisions of special licensing or other statutes 
regulating who may become a warehouse. Limitations on 
the transfer of the receipts and criminal sanctions for vio- 
lation of such limitations are not impaired. Section 7-103 
[55-7-103 NMSA. 1978]. Compare Section 7-401(4) [55- 
7-401 NMSA 1978] on the liability of the issuer in such 
cases. Subsection (b) covers receipts issued by the owner 
for whiskey or other goods stored in bonded warehouses 
under such statutes as 26 U.S.C. Chapter 51. 

. Cross References,,— Sections 7-103 [55-7-103 NMSA 
1978], 7-401 [55-7-401 NMSA 1978], 

Definitional Cross References. — 

"Warehouse receipt". Section 1-201 [55-1-201 NMSA 
1978]. 

"Warehouse". Section 7-102 [55-7-102 NMSA 1978]. 


ANNOTATIONS 


Repeals and reenactments, — Laws 2005, ch. 144, 
§ 57 repealed former 55-7-201 NMSA 1978 as enacted by 


UNIFORM COMMERCIAL CODE 


55-7-202 


Laws 1961, ch. 96, § 7-201, and enacted a new section, ef- 
fective January 1, 2006. 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 15A 
Am, Jur, 2d Commercial Code § 48; 68A Am, Jur, 2d Se- 
cured Transactions § 109; 78 Am, Jur. 2d Warehouses’ §§ 
42, 44, 

Uniform Warehouse Receipts Act as ‘affecting liens on 
the property represented by the receipts, 61 A.L.R. 949, 

Relationship of bailor and bailee as between owner of 
goods in bonded warehouse and proprietor. of warehouse, 
77 A.L.R, 1502, 

Legal effect of transaction by which grain or other com- 
modity is received for storage by one who has not com- 
plied with statutory conditions necessary to become pub- 
lic warehouseman, 108 A.L.R. 928. 

Statutory warehousing as determined by character of 
property stored, 132 A.L.R. 532. 

Validity of field warehousing, 133 A.L.R. 209, 

Estoppel of owner who permits another to have posses- 
sion of certificates or other evidences of title, of personal 
property endorsed in blank or otherwise showing owner- 
ship in possessor, to deny latter's authority to deal with, 
the property, 151 A.L.R. 690. 

Warehouseman's liability for loss otdasidtiol by failure 
to issue a proper receipt to depositor, 168 A.L.R. 945. 

93 C.J.S. Warehousemen and Safe Depositaries § 17. 


55-7-202. Form of warehouse receipt; effect of omission. 


(a), A warehouse receipt need not be in any particular form. 
(b) Unless a warehouse receipt provides for each of the following, the warehouse is liable for 
damages caused to a person injured by its omission: 
(1) astatement of the location of the warehouse facility where the goods are stored; 


(2) the date of issue of the receipt; 


(3) the unique identification code of the receipt; 
(4) astatement whether the goods received will be delivered to the bearer, to a named per- 


son or to a named person or its order; 


(5) the rate of storage and handling charges, unless goods are stored under a field ware- 
housing arrangement, in which case a statement of that fact i is sufficient on a nonnegotiable re- 


ceipt; 


(6) adescription of the goods or the packages containing them; 

(7) the signature of the warehouse or its agent; 

(8) if the receipt is issued for goods that the warehouse owns, either solely, jointly or in 
common with others, a statement of the fact of that ownership; and 

(9) astatement of the amount of advances made and of liabilities incurred for which the 


warehouse claims a lien or security interest, unless the precise amount of advances made or li- 
abilities incurred, at the time of the issue of the receipt, is unknown to the warehouse or to its 
agent that issued the receipt, in which case a statement of the fact that advances have been made 
or liabilities incurred and the purpose of the advances or liabilities is sufficient. 

(c) A warehouse may insert in its receipt any terms that are not contrary to the Uniform Com- 
mercial Code and do not impair its obligation of delivery under Section 55-7-403 NMSA 1978 or its 
duty of care under Section 55-7-204 NMSA 1978. Any contrary provision is ineffective. 


History: 1953 Comp., § 50A-7-202, enacted by Laws 
1961, ch. 96, § 7-202; 2005, ch. 144, § 58. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 


Prior Uniform Statutory Provision. — Former Sec- 
tion 7-202 [55-7-202 NMSA 1978]. 

Changes. — Language is updated to accommodate elec- 
tronic commerce and to reflect modern style. 

Purposes. — 

1. This section does not displace any particular legisla- 
tion that requires ‘other terms in a warehouse receipt or 
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55-7-203 DOCUMENTS OF TITLE 55-7-203 


that may require a particular form of a warehouse receipt. ANNOTATIONS 

This section does not require that a warehouse receipt be 

issued. A warehouse receipt that is issued need not contain Repeals and reenactments. — Laws 2005, ch. 144, § 

any of the terms listed in subsection (b) in order to qualify 58 repealed former 55-7-202 NMSA 1978, as enacted by 

as a warehouse receipt as long as the receipt falls within Laws 1961, ch. 96, § 7-202, and enacted a new section, ef- 

the definition of "warehouse receipt" in Article 1. Thus the fective January 1, 2006. 

title has been changed to eliminate the phrase "essential Am. Jur, 2d, A.L.R. and C.J.8, references. — 78 Am. 

terms" as provided in prior law. The only consequence of a Jur, 2d Warehouses § 44. _ ig fue, 

warehouse receipt not containing any term listed in Sub- _Provision in bill of lading prohibiting or limiting con- 

section (b) is that a person injured by a term's omission has signee's right to inspect goods shipped, 25 A.L.R. 770. 

a right as against the warehouse for harm caused by the Right of purchaser of receipt against warehouseman, 38 

omission. Cases, such as In re Celotex Corp., 134 B. R. 993 A.L.R, 1205, : j 

(Bankr. M.D, Fla. 1991), that held that in order to havea. "Warehouse purchase receipt" as bailment or contract of 

valid warehouse receipt all of the terms listed in this sec- sale, 91 A.L.R. 907. On: 50, Ware pou 

tion must be contained in the receipt, are disapproved. Provision in warehouseman's receipt limiting liability 
2. The unique identification code referred to in Sub- as applicable where warehouseman converts property, 99 

section (b)(3) can include any combination of letters, num- A.L.R. 266. ; F 

ber, signs, and/or symbols that provide a unique identifica- Validity as against third persons of sale or pledge of 

tion. Whether an electronic or tangible warehouse receipt goods, or receipts issued for goods, retained in warehouse 

contains a signature will be resolved with the definition of on premises of seller or pledgor, 133 A.L.R. 209. 

sign in Section 7-102 [55-7-102 NMSA 1978].. _ Storage contract as a bailment of chattels or lease of 
Cross References, — Sections 7-103 [55-7-103 NMSA place where chattels are stored, 138 A.L.R. 1137. 

1978] and 7-401 [55-7-401 NMSA 1978]. Necessity of bringing to bailor's attention provision in 
Définitional Cross Referancest warehouse receipt limiting liability of warehouseman, 160 
"Bearer", Section 1-201 [55-1-201 NMSA 1978]. ALR 1112 
"Delivery". Section 1-201. Warehouseman s liability for loss occasioned by failure 
"Goods". Section 7-102 [55-7-102 NMSA 1978]. to issue proper receipt to depositor, 168 A.L.R. 945. 
NParsants Geetionst-2008 Liability of warehouseman or other bailee for loss 
"Security interest", Section 1-201, of goods stored at other than agreed-upon place, 76 
"Sign". Section 7-102. A.L.R.4th 883. ' : 
torn Saction Los _ 93 C.J.S, Warehousemen and Safe Depositaries § 20, 


"Warehouse receipt". Section 1-201. 
"Warehouse", Section 7-102, 


55-7-203. Liability for nonreceipt or misdescription. 


A party to or purchaser for value in good faith of a document of title, other than a bill of lading, 
that relies upon the description of the:goods in the document may recover from the issuer damages 
caused by the nonreceipt or misdescription of the goods, except to the extent that: 

(1) the document conspicuously indicates that the issuer does not know whether all or part of 
the goods in fact were received or conform to the description, such as a case in which the descrip- 
tion is in terms of marks or labels or kind, quantity or condition or the receipt or description is 
qualified by "contents, condition, and quality unknown", ‘said to contain" or words of similar im- 
port, if the indication is true; or 

(2) the party or purchaser otherwise has notice of the nonreceipt or misdescription. 


History: 1953 Comp., § 50A-7-203, enacted by Laws "Conspicuous". Section 1-201 [55-1-201 NMSA 1978]. 
1961, ch. 96, § 7-203; 2005, ch. 144,§ 59. "Document of title". Section 1-201. 
"Goods". Section 7-102 [55-7-102 NMSA 1978]. 
OFFICIAL COMMENTS "Good Faith". Section 1-201. 
UCC Official Comments © by ALI & the NCCUSL. Re- ‘Issuer’. Section 7-102. 
produced with permission of the PEB for the UCC. All Notice". Section 1-202 [55-1-202 NMSA 1978]. 


"Party". Section 1-201. 


isht. d. 
eS epee "Purchaser". Section 1-201. 


Peon eeacane rece ctor Highegees h ‘Receipt of goods". Section 2-103 [55-2-103 NMSA 1978], 
Changes. — Changes to this section are for style only. "Value". Section 1-204 [55-1-204 NMSA 1978]. 
alee) em ANNOTATIONS 
This section is a simplified restatement of existing law 
as to the method by which a bailee may avoid responsi- Repeals and reenactments, — Laws 2005, ch. 144, 
bility for the accuracy of descriptions which are made by § 59, effective January 1, 2006, repealed former 55-7-203 
or in reliance upon information furnished by the deposi- NMSA 1978 as enacted by Laws 1961, ch. 96, § 7-203, 
tor. The issuer is liable on documents issued by an agent, and enacted a new section. Except for style changes, 
contrary to instructions of its principal, without receiving there is no difference between the former law and the 
goods. No disclaimer of the latter liability is permitted. new law. Pursuant to 12-2A-14 NMSA 1978, the 2005 
Cross Reference. — Section 7-301 [55-7-801 NMSA revision is considered an amendment rather than a new 
1978]. enactment, 


Definitional Cross References. — 
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55-7-204 UNIFORM COMMERCIAL CODE 55-7-204 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 15A Provision in warehouseman's receipt limiting liability 
Am. Jur. 2d Commercial Code §§ 47, 52; 78 Am, Jur, 2d as applicable where warehouseman converts property, 99 


Warehouses § 48. A.L.R. 266. 
Right of purchaser of warehouse receipt against ware- 
houseman, 38 A.L.R, 1205. 


55-7-204. Duty of care; contractual limitation of warehouse's liability. 


(a) A warehouse is liable for damages for loss of or injury to the goods caused by its failure to 
exercise care with regard to the goods that a reasonably careful person would exercise under simi- 
lar circumstances. Unless otherwise agreed, the warehouse is not liable for damages that could not 
have been avoided by the exercise of that care. 

(b) Damages may be limited by a term in the warehouse receipt or - storage agreement limiting 
the amount of liability in case of loss or damage beyond which the warehouse is not liable. Such 
a limitation is not effective with respect to the warehouse's liability for conversion to its own use. 
On request of the bailor in a record at the time of signing the storage agreement or within a rea- 
sonable time after receipt of the warehouse receipt, the warehouse's liability may be increased on 
part or all of the goods covered by the storage agreement or the warehouse receipt, In this event, 
increased rates may be charged based on an increased valuation of the goods. 

(c) Reasonable provisions as to the time and manner of presenting claims and commencing ac- 
tions based on the bailment may be included in the warehouse receipt or storage agreement, 


History: 1953 Comp., § 50A-7-204, enacted by Laws incorporated by reference in the parties' agreement. See 


1961, ch. 96, § 7-204; 2005, ch. 144, § 60. Comment 2 to Section 7-103. Subsection (c) deletes the 
Compiler's notes. — New Mexico did not enact a reference to tariffs for the same reason that the reference 
Subsection (4) to this section which would have placed a has been omitted in subsection (b), 
higher standard of care upon the warehouseman or invali- 4, As under former Section 7-204(2) [55-7- 204 NMSA 
dated limitations upon that duty allowed under Article 7. 1978], subsection (b) provides that a limitation of dam- 
ages is ineffective if the warehouse has converted the 
OFFICIAL COMMENTS goods to.its. own use. A mere failure to redeliver the goods 
UCC Official Comments © by ALI & the NCCUSL. Re- is not conversion to the warehouse's own use. See Adams 
. * oat ; v. Ryan & Christie Storage, Inc., 563 F, Supp. 409 (E.D. 
progced wlth Permission of the PEB for the DOC AN’. \p, “1983) affd 725 F.2d 666 (Srd Cir. 1083). Cases such 
Prior Uniform Statutory Provision. —- Former Sec- © | 28/.C.C. Metals Inc. v. Municipal Warehouse Co., 409 N.E. 
tion 7-204 [55-7-204 NMSA 1978]. , 2d 849 (N.Y, Ct, App: 1980) holding that mere failure to 
Changes. — Updated to reflect modern, standard.com- redeliver results in a presumption of conversion to the 
mercial practices. ; warehouse's own use are disapproved. "Conversion to its 
Purposes of Changes. — own use" is narrower than the idea of conversion gener- 
1. Subsection (a) continues the rule without change ally, Cases such as Lipman, uv: Peterson, 575 P.2d 19 (Kan. 
from former Section 7-204 [55-7-204 NMSA 1978] onthe .., 1978) holding to the contrary are disapproved. 
warehouse's obligation to exercise reasonable care. 5. Storage agreements commonly establish the con- 
2. Former Section 7-204(2) [55-7-204 NMSA 1978] re- tractual relationship between warehouses and depositors 
quired that the term limiting damages do so by setting who have an on-going relationship. The storage agree- 
forth a specific liability per article or item or of a value ment may allow for the movement of goods into and out of 
per unit of weight. This requirement has been deleted as a warehouse without the necessity of issuing or amending 
out of step with modern industry practice, Under subsec- a warehouse receipt upon each eed or exit of poste ali 
tion (b) a warehouse may limit its liability for damages for the warehouse. 
loss of or damage to the goods by a term in the warehouse Cross References, — Sections 1-302, [55-1-302 NMSA 
receipt or storage agreement without the term constitut- 1978], 7-103 [55-7-103 NMSA 1978], 7-309 [55-7-309 
ing an impermissible disclaimer of the obligation of rea- NMSA 1978] and 7-403 [55-7-403 NMSA 1978). 
sonable care. The parties cannot disclaim by contract the Definitional Cross References. — 
warehouse's obligation of care. Section 1-302 [55-1-302 "Goods". . Section 7-102 [55-7-102 NMSA 1978]. 
NMSA 1978]. For example, limitations based upon per Reasonable time", Section 1-204 [55-1-204 NMSA 
unit of weight, per package, per occurrence, or per receipt 1978], * , 
as well as limitations based upon a multiple of the stor- ‘Sign’. . Section 7-102, 
age rate may be commercially appropriate. As subsection Term’. r . Section 1-201 [55-1-201 NMSA 1978]. 
(d) makes clear, the states or the federal government may Value’. Section, 1-204. 
supplement this section with more rigid standards of re- Warehouse receipt". Section 1-201, 
sponsibility for some or all bailees. Warehouse", Section 7-102. 
3. Former Section 7-204(2) [55-7-204 NMSA 1978] ANN’ 
also provided that an increased rate can not be charged tens at hee 
if contrary to a tariff. That language has been deleted: If Repeals and reenactments. — Laws 2005, ch. 144, 
a tariff is required under state or federal law, pursuant to § 60, effective January 1, 2006, repealed former 55-7-204 
Section 7-108(a) [55-7-103 NMSA 1978], the tariff would NMSA 1978 as enacted by Laws 1961, ch. 96, § 7-204, and 
control over the rule of this section allowing an increased enacted a new section. Pursuant to 12-2A-14 NMSA 1978, 


rate. The provisions of a non-mandatory tariff may be 
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55-7-205 


the 2005 revision is considered an amendment rather 
than a new enactment. 

-Burden of proving ordinary care upon ware- 
houseman. — Plain and unambiguous language of the 
law has changed common-law rule so as to place the bur- 
den upon the warehouseman to show that in the exercise 
of ordinary care, he is unable to redeliver the goods bailed 


to him. Denning Warehouse Co. v. Widener, 172 F.2d 910, 


13 A.L.R.2d 669 (10th Cir. 1949)(decided under prior law). 

Not enough to show fire of unknown origin. — Es- 
tablishment of fact that broomcorn in warehouseman's 
custody was destroyed by fire of unknown origin does not, 
without more, sustain the burden of showing due care 
with respect to it. Denning Warehouse Co. v. Widener, 172 
F.2d 910, 13 A.L.R.2d 669 (10th Cir. gS sae under 
prior law). 

Evidence allowable in damage tac In damage 
suit to recover for broomcorn in custody of warehouseman, 
evidence to effect that debris had been allowed to collect 
beneath platform or floor on which broomcorn was stored, 
and concerning smoking in and around the place were 
properly submitted to the jury and its findings were held 
binding on review. Denning Warehouse Co. v. Widener, 172 
F.2d 910, 18 A.L.R.2d 669 (10th Cir. 1949)(decided under 
prior law), 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 15A 
Am, Jur. 2d Commercial Code § 48; 78 Am, Jur. 2d Ware- 
houses §§ 44, 189, 140, 188, 234, 248, 251. 

Liability of warehouseman for damage to or destruction 
of property by fire, 16 A.L.R. 280. 


DOCUMENTS OF TITLE 


55-7-205 


Liability of warehouseman for theft of property in his 
care, 26 A.L.R, 228, 48 A.L.R. 378. 

Warehouseman's bond as covering warehouse receipts 
issued by warehouse to itself or for its own property, 61 
A.L.R. 331. 

Right of owner to sue on insurance policy taken out by 
warehouseman, 61 A.L.R. 720. 

Interest on damages for warehouseman's refusal to 
deliver property, or for injury to, or loss of, property, 96 
A.L.R. 18, 36 A.L.R.2d 337, 

Provision in warehouseman's receipt limiting liability 
as applicable where warehouseman converts property, 99 
A.L.R. 266. 

Validity and applicability of stipulation in warehouse- 
man's receipt fixing valuation of property as basis of re- 
sponsibility, 142 A.L.R. 776. 

Damages recoverable from warehousemen for negli- 
gence causing injury to, or destruction of, goods of a per- 
ishable nature, 32 A.L.R.2d 910, 

Liability of warehouseman for i injury to, or destruction 
of, stored goods from floods, heavy rains or the like, 60 
A.L.R.2d 1097, 

Liability of warehouseman for deterioration of goods 
due to improper temperature, 92 A.L.R.2d 1298. 

Liability of warehouseman or other bailee for loss 


~ of goods stored at other than agreed-upon place, 76 


A.L.R.4th 883, 
8 C.J.S. Bailments § 40; 93 C.J.S. Warehousemen and 
Safe Depositaries § 27. 


55-7-205. Title under warehouse receipt defeated in certain cases. 


A buyer in ordinary course of business of fungible goods sold and delivered by a warehouse that 
is also in the business of buying and selling such goods takes the goods free of any claim under a 
warehouse receipt even if the receipt is negotiable and has been duly negotiated. 


History: 1953 Comp., § 50A-7-205, enacted by Laws 
1961, ch. 96, § 7-205; 2005, ch. 144, § 61. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC, All 
rights reserved. 

Prior Uniform Statutory Provision. — Former Sec- 
tion 7-205 [55-7-205 NMSA 1978]. 

Changes. — Changes for style only. 

Purposes. — 

1. The typical case covered by this section is that of 
the warehouse-dealer in grain, and the substantive ques- 
tion at issue is whether in case the warehouse becomes 
insolvent the receipt holders shall be able to trace and 
recover grain shipped to farmers and other purchasers 
from the elevator. This was possible under the old acts, 
although courts were eager to find estoppels to, prevent 
it. The practical difficulty of tracing fungible grain means 
that the preservation of this theoretical right adds little to 
the commercial acceptability of negotiable grain receipts, 
which really circulate on the credit of the warehouse, 
Moreover, on default of the warehouse, the receipt hold- 
ers at least share in what grain remains, whereas retak- 
ing the grain from a good faith cash purchaser reduces 
the purchaser completely to the status of general creditor 
in a situation where there was very little the purchaser 
could do to guard against the loss. Compare 15 U.S.C, Sec- 
tion 714p enacted in 1955. 

2. This provision applies to both negotiable and 


nonnegotiable warehouse receipts. The concept of due. 


Earl 


negotiation is provided for in 7-501. The definition of 
"buyer in ordinary course" is in Article 1 and provides, 
among other things, that a buyer must either have posses- 
sion or a right to obtain the goods under Article 2 in order 
to be a buyer in ordinary course. This section requires ac- 
tual delivery of the fungible goods to the buyer in ordinary 
course. Delivery requires voluntary transfer of possession 
of the fungible goods to the buyer. See amended Section 2- 
103 [55-2-108 NMSA 1978]. This section is not satisfied 
by the delivery of the document of title to the buyer in 
ordinary course, 

Cross References. — Sections 2-403 [55-2-403. NMSA 
1978] and 9-320 [55-9-320 NMSA 1978]. 

Definitional Cross References. — 

"Buyer in ordinary course of uBImeses. 
[55-1-201 NMSA 1978]. 

"Delivery". Section 1-201. 

"Duly negotiate". Section 7-501 [55-7-501 NMSA peiiah 

"Fungible" goods. Section 1-201. 

"Goods"..Section 7-102 [55-7-102 NMSA 1978]. 

"Value". Section 1-204 [55-1-204 NMSA 1978]. 

"Warehouse receipt". Section 1-201. 

"Warehouse". Section 7-102, 


ANNOTATIONS 


Repeals and reenactments. — Laws 2005, ch. 144, 
§ 61, effective January 1, 2006, repealed former 55-7-205 
NMSA 1978 as enacted by Laws 1961, ch. 96, § 7-205, and 
enacted a new section. Pursuant to 12-2A-14 NMSA 1978, 
the 2005 revision is considered an amendment’ rather 
than a new enactment. 


Section 1-201 
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55-7-206 UNIFORM COMMERCIAL CODE 55-7-206 


Am. Jur, 2d, A.L.R. and C.J.S. references, — 15A Replevin for an undivided share in or undivided quant: 
Am. Jur. 2d Commercial Code § 63; 67 Am. Jur, 2d Sales tity of a larger mass, 26 A.L.R. 1015, 
8§ 887 et seq., 448 et seq.; 78 Am. Jur, 2d Warehouses § 76. 15A.C.J.S. Confusion of Goods § 1; 93 .C.J.S. Warehouse- 


men and Safe echptiein §§ 14, 39... ; IG: 


55-7-206. Termination of storage at warehouse's option. 


(a) A warehouse, by giving notice to the person on whose account the goods are held and any 
other person known to claim an interest in the goods, may require payment of any charges and. 
removal of the goods from the warehouse at the termination of the period of storage fixed by the 
document of title or, if a period is not fixed, within a stated period not less than thirty days after 
the warehouse gives notice. If the goods are not removed before the date specified in the notice, the 
warehouse may sell them pursuant to Section 55-7-210 NMSA 1978. | 

(b) Ifa warehouse in good faith believes that goods are about to deteriorate or decline in value 
to less than the amount of its lien within the time provided in Subsection (a) of this section and 
Section 55-7-210 NMSA 1978, the warehouse may specify in the notice given under Subsection 
(a) of this section any reasonable shorter time for removal of the goods and, if the goods are not 
removed, may sell them at public sale held not less than one week after a single advertisement or 
posting. 

(c) If, as a result of a quality or condition of the goods of which the warehouse did not wore 
notice at the time of deposit, the goods are a hazard to other property, the warehouse facilities or 
other persons, the warehouse may sell the goods at public or private sale without advertisement 
or posting on reasonable notification to all persons known to claim an interest in the goods. If the 
warehouse, after a reasonable effort, is unable to sell the goods, it may dispose of them in any law- 
ful manner and does not incur liability by reason of that disposition. 

(d) A warehouse shall deliver the goods to any person entitled to them under Chapter 55, Ar- 
ticle 7 NMSA 1978 upon due demand made at any time before sale or other disposition under this 
section. 

(e) A warehouse may satisfy its lien from the proceeds of any sale or disposition under this sec- 
tion but shall hold the balance for delivery on the demand of any person to which the warehouse 
would have been bound to deliver the goods. 


History: 1953 Comp,, § 50A-7-206, enacted by Laws such goods and cases where the goods were discovered to 
1961, ch. 96, § 7-206; 2005, ch. 144, § 62. be of that character subsequent to storage. The former sit- 
uation. presents no such emergency as justifies the sum- 


OFFICIAL COMMENTS mary power of removal and.sale. Subsections (b) and (c) 

UCC Official Comments © by ALI & the NCCUSL. Re- distinguish between the two situations. The reason of this 
produced with permission of the PEB for the UCC. All section should apply if the goods become hazardous dur- 
rights reserved. ing the course of storage. The process for selling the goods 
Prior Uniform Statutory Provision. — Former: Sec- described in Section 7-210 [55-7-210 NMSA 1978] governs 
tion 7-206 [55-7-206 NMSA 1978]. the sale of goods under ‘this section except as provided 
Changes. — Changes for style.” in subsections (b) and (c) for the situations described in 


those subsections respectively. 

3. Protection of its lien is the only interest which the 
the warehouse may terminate storage for reasons other warehouse has to justify summary sale of perishable 
then enforcement of its lien as permitted by Section 7- goods which are not hazardous. This same interest must 
210 [55-7-210 NMSA 1978]. Most warehousing is for an be recognized when the stored goods, although not perish- 
indefinite term, the bailor being entitled to delivery on able, decline in market value to a point which threatens 
reasonable demand, It is necessary to define the ware- the warehouse's security. 
house's power to terminate the bailment, since it would _ 4. The right to order removal of stored goods is sub- 
be commercially intolerable to allow warehouses to order ject to provisions of the public warehousing laws of some 
removal of the goods on short notice. The thirty day pe- states forbidding warehouses from discriminating among 
riod provided where the document does not carry its own customers. Nor does the section relieve the warehouse of 
period of termination corresponds to commercial practice any obligation under the state laws to secure the approval 
of computing rates on a monthly basis. The right to ter- of a public official before disposing of deteriorating goods. 
minate under subsection (a) includes a right to require Such regulatory statutes and the regulations under them 


Purposes. — 
1. This section provides for three situations in which 


payment of "any charges", but does not depend on the ex- remain in force and operative. Section 7-103 [55-7-103 
istence of unpaid charges, NMSA 1978]. . 

2, In permitting expeditious disposition of perishable Cross References. — Sections 7-103 [55-7-103 NMSA 
and hazardous goods the pre-Code Uniform Warehouse 1978] and 7-403 [55-7-403 NMSA 1978]. 


Receipts Act, Section 34, made no distinction between Definitional Cross References.— 
cases where the warehouse knowingly undertook to store * "Delivery". Section 1-201 [55-1-201 NMSA 1978). 
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"Document of title". Section 1-102 [55-1-102 NMSA NMSA 1978 as enacted by Laws 1961, ch. 96; §'7-206, and 


1978]. enacted a new section. Pursuant to 12-2A-14 NMSA 1978, 
"Good faith". Section 1-201. the 2005 revision is considered an amendment rather 
"Goods". Section 7-102 [55-7-102 NMSA 1978]. than a new enactment. 

"Notice". Section 1-202 [55-1-202 NMSA pa Am. Jur. 2d, A.L.R. and C.J.S. references, — 78 Am. 
"Notification". Section 1-202. Jur. 2d Warehouses §§ 218, 226, 227. 

"Person". Section 1-201. Liability of warehouseman and of surety on bond in re- 
"Reasonable time". Section 1-205 [55- 1-205 NMSA spect of collection and: remittance of proceeds of sale of 

1978]. merchandise, 121 A.L.R. 1155, 

"Value". Section 1-204 [55-1-204 NMSA 1978]. Liability of warehouseman for deterioration of goods 
"Warehouse". Section 7-102. due to improper temperature, 92 A.L.R.2d 1298. 
93 C.J.S. Warehousemen and Safe Depositaries §§ 12, 


ANNOTATIONS ay, 


Repeals and reenactments, — Laws 2005, ch. 144, 
§ 62, effective January 1, 2006, repealed former 55-7-206 


55-7-207. Goods must be kept separate; fungible goods. 


(a) Unless the warehouse receipt provides otherwise, a warehouse shall keep separate the 
goods covered by each receipt so as to permit at all times identification and delivery of those goods. 
However, different lots of fungible goods may be commingled. 

(b) If different lots of fungible goods are commingled, the goods are owned in common by the 
persons entitled thereto and the warehouse is severally liable to each owner for that owner's share. 
If, because of overissue, a mass of fungible goods is insufficient to meet'all the receipts the ware- 
house has issued against it, the persons entitled include all holders to which overissued receipts 
have been duly negotiated. 


History: 1953 Comp., § 50A-7-207, enacted by Laws "Holder". Section 1-201. 
1961, ch. 96, § 7-207; 2005, ch. 144, § 63. "Person". Section 1-201. 
"Warehouse receipt”, Section 1-201. 
_ OFFICIAL COMMENTS "Warehouse", Section 7-102. 
UCC Official Comments © by ALI & the NCCUSL. Re- ANN 
produced with age of the PEB for ne UCC. All DRSTIONS 
rights reserved.’ Repeals and reenactments. — Laws 2005, ch. 144, 
Prior Uniform Bighaiary Provision. — Fariee Sec- § 63, effective January 1, 2006, repealed former 55-7-207 
tion 7-207 [55-7-207 NMSA 1978]. NMSA 1978 as enacted by Laws 1961, ch. 96, § 7-207, and 
Changes. — Changes for style only. enacted a new section. Pursuant to 12-2A-14 NMSA 1978, 
Purposes. — ; the 2005 revision is considered an amendment rather 
No change of siibebatten 3 is made from former Section 7- than a new enactment. 
207 [55-7-207 NMSA 1978]. Holders to whom overissued Am. Jur, 2d, A.L.R. and C.J.S. references. — 15A 
receipts have been duly negotiated shall share in a mass: Am, Jur, 2d Commercial Code § 44; 78 Am, Jur, 2d Ware- 
of fungible goods. Where individual ownership interests houses §§ 39, 45, 179, 181, 228. 
are merged into claims on a common fund, as is necessar- Deposit of grain without obligation to return identical 
ily the case with fungible goods, there is no policy reason grain as a bailment or a sale, 54 A.L.R, 1166. 
for discriminating between successive ene of simi- "Warehouse purchase receipt" as bailment or contract of 
lar claims. sale, 91 A.L.R. 906. 
Definitional Cross References. — Statutory warehousing as determined by character of 
"Delivery". Section 1-201 [55-1-201 NMSA 1978]. property stored, 132 A.L.R. 532. 
"Duly negotiate". Section 7-501 [55-7-501 NMSA 1978]. 93 C.J.S. Warehousemen and Safe Depositaries §§ 13, 
‘Fungible goods". Section 1-201. 14, 


"Goods". Section 7-102 [55-7-102 NMSA 1978], 


55-7-208. Altered warehouse receipts. 


If a blank in a negotiable tangible warehouse receipt has been filled in without authority, a good- 
faith purchaser for value and without notice of the lack of authority may treat the insertion as 
authorized. Any other unauthorized alteration leaves any tangible or electronic warehouse receipt 
enforceable against the issuer according to its original tenor. 


History: 1953 Comp., § 50A-7-208, enacted by Laws OFFICIAL COMMENTS 


LOG, Sau RGs Ene ARes APNE Cha LATA Et UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 


773 


© 2022 State.of New Mexico. New Mexico Compilation Commission. All rights reserved, 


55-7-209 UNIFORM COMMERCIAL CODE 55-7-209 


Prior Uniform Statutory Provision. — Former Sec- Definitional Cross References. — 
tion 7-208 [55-7-208 NMSA 1978]. "Good faith". Section 1-201 [55-1-201 NMSA 1978]. 
Changes. — To accommodate electronic documents of "Issuer". Section 7-102 [55-7-102 NMSA 1978]. 
title. "Notice". Section 1-202 [55-1-202 NMSA 1978]. 
Purpose. — "Purchaser". Section 1-201. 
1. The execution of tangible warehouse receipts in "Value". Section 1-204 [55-1-204 NMSA 1978]. 
blank is a dangerous practice. As between the issuer and "Warehouse receipt". Section 1-201. 


an innocent purchaser the risks should clearly fall on the 


former. The purchaser must have purchased the tangible ANNOTATIONS 

negotiable warehouse receipt in good faith and for value to Repeals and reenactments. — Laws 2005, ch. 144 
be protected under the rule of the first sentence which is § 64, effective January 1, 2006, repealed former 55-7-208 
a limited exception to the general rule in the second sen- NMSA 1978 as enacted by ; awe@e eich: 96, § 7-208, and 
tence. Electronic document of title systems should have enacted’a new section. Pursuant.to 12-2 ‘A-14 NMSA 1978, 


protection against unauthorized access and unauthorized 


the 2005 ; idered dment rath 
changes. See 7-106 [55-7-106 NMSA 1978]. Thus the pro- Fak Listibt Maesaeee tees waar PTE Rae 


than a new enactment. 


tection for good faith purchasers found in the first sentence Am. Jur, 2d, A.L.R. and C.J.S. Nema ahr y a5 A 
is not necessary in the context of electronic documents. Am. Jur. 2d Com meanal Code §§ 45, 62; 78 Am. Jur. 2d 
2. Under the second sentence of this section, an unau- Warehouses § 50. 


thorized alteration whether made with or without fraudu- Rights of purchaser of forged or altered receipt as 
lent intent does not relieve the issuer of its liability on the against warehouseman, 38 A.L.R. 1206. 


warehouse receipt as originally executed. The unauthor- . > 3A CJS. Alteration of Instruments § 1; 93 C.J.S. Ware- 
ized alteration itself is of course ineffective against the housemen and Safe Depositaries § 27. ‘ 


warehouse. The rule stated in the second sentence applies 
to both tangible and electronic warehouse receipts. 


55-7-209. Lien of warehouse. 


(a) A warehouse has a lien against the bailor on the goods covered by a warehouse receipt or 
storage agreement or on the proceeds thereof in its possession for charges for storage or transpor- 
tation, including demurrage and terminal charges, insurance, labor or other charges, present or 
future, in relation to the goods, and for expenses necessary for preservation of the goods or reason- 
ably incurred in their sale pursuant to law. If the person on whose account the goods are held is 
liable for similar charges or expenses in relation to other goods whenever deposited and it is stated 
in the warehouse receipt or storage agreement that a lien is claimed for charges and expenses in 
relation to other goods, the warehouse also has a lien against the goods covered by the warehouse 
receipt or storage agreement or on the proceeds thereof in its possession for those charges and ex- 
penses, whether or not the other goods have been delivered by the warehouse. However, as against 
a person to which a negotiable warehouse receipt is duly negotiated, a warehouse's lien is limited 
to charges in an amount or at a rate specified in the warehouse receipt or, if no charges are so 
specified, to a reasonable charge for storage of the specific goods covered by the receipt subsequent 
to the date of the receipt. 

(b) A warehouse may also reserve a security interest against the bailor for the maximum 
amount specified on the receipt, for charges other than those specified in Subsection (a) of this sec- 
tion, such as for money advanced and interest. The security interest is governed by Chapter 55, 
Article 9 NMSA 1978. 

(c) A warehouse's lien for charges and expenses under Subsection (a) of this section or a se- 
curity interest under Subsection (b) of this section is also effective against any person that so en- 
trusted the bailor with possession of the goods that a pledge of them by the bailor to a good-faith 
purchaser for value would have been valid. However, the lien or security interest is not effective 
against a person that before issuance of a document of title had a legal interest or a perfected se- 
curity interest in the goods and that did not: : 

(1) deliver or entrust the goods or any document of title covering the goods to the bailor or 
the bailor's nominee with: 
(A) actual or apparent authority to alte store or sell: 
(B) power to obtain delivery under Section 55-7-403 NMSA 1978; or 
(C) power of disposition under Section 55-2-403, Subsection (2) of Section 55- 2A-304, 
Subsection (2) of Section 55-2A-305, Section 55-9-320 or Subsection (c) of Section 55-9-8321 NMSA 
1978, or other statute or rule of law; or 
(2) acquiesce in the procurement by the bailor or its nominee of any document. 
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(d) A warehouse's lien on household goods for charges and expenses in relation to the goods 
under Subsection (a) of this section is also effective against all persons if the depositor was the 
legal possessor of the goods at the time of deposit. In this subsection, "household goods" means 
furniture, furnishings or personal effects used by the depositor in a dwelling. 

(e) A warehouse loses its lien on any goods that it voluntarily delivers or unjustifiably refuses 


to deliver. 


History: 1953 Comp., § 50A-7-209, enacted by Laws 
1961, ch. 96, § 7-209; 1969, ch. 106, § 1; 2005, ch. 144, 
§ 65. pe 


OFFICIAL COMMENTS 


UCC Official Comments © by. ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

Prior Uniform Statutory .Provision. — Former Sec- 
tions 7-209 [55-7-209 NMSA 1978] and 7-503 [55-7-503 
NMSA 1978]. 

Changes. — Expanded to recognize warehouse lien 
when a warehouse receipt, is not issued but goods are cov- 
ered by a storage agreement. 

Purposes. — 

1.. Subsection (a) defines the warehouse's statutory 
lien. Other than allowing a warehouse to claim a lien un- 
der this section when there is a storage agreement and not 
a warehouse receipt, this section remains unchanged in 
substance from former Section 7-209(1) [55-7-209 NMSA 
1978]. Under tthe first sentence, a specific lien attaches 
automatically without express notation on the receipt or 
storage agreement with regard to goods stored under the 
receipt or the storage agreement. That lien is limited to 
the usual charges arising out of a storage transaction. 

Example 1; Bailor stored goods with a warehouse and 
the warehouse issued a warehouse receipt. A lien against 
those goods arose as set forth in subsection (a), the first 
sentence, for the charges for storage and the.other ex- 
penses of those goods. The warehouse may enforce its lien 
under Section 7-210 [55-7-210 NMSA 1978] as against 
the bailor. Whether the warehouse receipt is negotiable or 
nonnegotiable is not important to the warehouse's rights 
as against the bailor, 

Under. the second sentence, by notation on the receipt 
or storage agreement, the lien can be made a general lien 
extending to like charges in relation to other goods. Both 
the specific lien and general lien are as to goods in the 
possession of the warehouse and extend to proceeds from 
the goods as long as the proceeds are in the possession of 
the warehouse, The same rules apply whether the receipt 
is negotiable or non-negotiable. 

Example 2: Bailor stored goods (lot A) with a warehouse 
andthe warehouse issued a warehouse receipt for those 
goods. In the warehouse receipt it is stated that the ware- 
house will also have a lien.on goods covered by the ware- 
house receipt for storage charges and the other expenses 
for any other goods that are stored with the warehouse 
by the bailor. The statement about the lien on other goods 
does not specify an amount or a rate. Bailor then stored 
other goods (lot B) with the warehouse. Under subsection 
(a), first sentence, the warehouse has a lien on the specific 
goods (lot A). covered by the warehouse receipt. Under sub- 
section (a), second sentence, the warehouse has a lien on 
the goods in lot A for the storage charges and the other 
expenses arising from the goods in lot B. That lien is en- 
forceable as against the bailor regardless of whether the 
receipt is negotiable or nonnegotiable. 

Under the third sentence, if the warehouse receipt is 
negotiable, the lien as against a holder of that receipt by 
due negotiation is limited to the amount or rate specified 
on the receipt for the specific lien or the general lien, or, if 
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none is specified, to a reasonable charge for storage of the 
specific goods covered by the receipt for storage after the 
date of the receipt. i, 

Example 3: Same facts as Example 1 except that the 
warehouse receipt is negotiable and has been duly negoti- 
ated (Section 7-501 [55-7-501 NMSA 1978]) to a person 
other than the bailor. Under the last sentence of subsec- 
tion (a), the warehouse may enforce its lien against the 
bailor's goods stored in the warehouse as against the per- 
son to whom the negotiable warehouse receipt has been 
duly negotiated. Section 7-502 [55-7-502 NMSA 1978]. 
That lien is limited to the charges or rates specified in the 
receipt or a reasonable charge for storage as stated in the 
last sentence of subsection (a). 

Example 4: Same facts as Example 2 except that the 
warehouse receipt is negotiable and has been duly negoti- 
ated (Section 7-501 [55-7-501 NMSA 1978]) to a person 
other than the bailor. Under the last sentence of subsec- 
tion (a), the lien on lot A goods for the storage charges and 
the other expenses arising from storage of lot B goods is 
not enforceable as against the person to whom the receipt 
has been duly negotiated. Without a statement of a speci- 
fied amount or rate for the general lien, the warehouse's 
general lien is not enforceable as against the person to 
whom the negotiable document has been duly negotiated. 
However, the warehouse lien for charges and expenses re- 
lated to storage of lot A goods is still enforceable as against 
the person to whom the receipt was duly negotiated. 

Example 5: Same facts as Examples 2 and 4 except the 
warehouse had stated on the negotiable warehouse re- 
ceipt a specified amount or rate for the general lien on 
other goods (lot B). Under the last sentence of subsection 
(a), the general lien on lot A goods for the storage charges 
and the other expenses arising from storage of lot B goods 
is enforceable as against the person to whom the receipt 
has been duly negotiated. 

2. Subsection (b) provides for a security interest based 
upon agreement, Such a security interest arises out of re- 
lations between the parties other than bailment for stor- 
age or transportation, as where the bailee assumes the 
role of financier or performs a manufacturing operation, 
extending credit in reliance upon the goods covered by the 
receipt. Such a security interest is not a statutory lien. 
Compare Sections 9-109 [55-9-109 NMSA 1978] and 9-333 
[55-9-333 NMSA 1978]. It is governed in all respects by 
Article 9, except that subsection (b) requires that the re- 
ceipt specify a maximum amount and limits the security 
interest to the amount specified. A warehouse could also 
take a security interest to secure its charges for storage 
and the other expenses listed in subsection (a) to protect 
these claims upon the loss of the statutory possessory 
warehouse lien if the warehouse loses possession of the 
goods as provided in subsection (e). 

Example 6: Bailor stores goods with a warehouse and 
the warehouse issues a warehouse receipt that states 
that the warehouse is taking a security interest in the 
bailed goods for charges of storage, expenses, for money 
advanced, for manufacturing services rendered, and 
all other obligations that the bailor may owe the ware- 
house. That is a security interest covered in all respects 
by Article 9. Subsection (b). As allowed by this section, a 
warehouse may rely upon its statutory possessory lien to 
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protect its charges for storage and the other expenses re- 
lated to storage. For those storage charges covered by the 
statutory possessory lien, the warehouse is not required to 
use a security interest under subsection (b). 

3. Subsections (a) and (b) validate the lien and secu- 
rity interest "against the bailor." Under basic principles 
of derivative rights as provided in Section 7-504 [55-7-504 
NMSA 1978], the warehouse lien is also valid as against 
parties who obtain their rights from the bailor except as 
otherwise provided in subsection (a), third sentence, or 
subsection (c), 

Example 7; Bailor stores goods with a warehouse and 
the warehouse issues a nonnegotiable warehouse receipt 
that also claims a general lien in other goods stored with 
the warehouse, A lien on the bailed goods for the charges 
for storage and the other expenses arises under subsec- 
tion (a), Bailor notifies the warehouse that the goods have 
been sold to Buyer and the bailee acknowledges that fact 
to the Buyer. Section 2-503 [55-2-503 NMSA 1978] NMSA 
1978]. The warehouse lien for storage of those goods is 
effective against Buyer for both the specific lien and the 
general lien. Section 7-504 [55-7-504 NMSA 1978]. 

Example 8: Bailor stores goods with a warehouse and 
the warehouse issues a nonnegotiable warehouse receipt. 
A lien on the bailed goods for the charges for storage and 
the other expenses arises under subsection (a). Bailor 
grants a security interest in the goods while the goods are 
in the warehouse's possession to Secured Party (SP) who 
properly perfects a security interest in the goods. See Re- 
vised 9-312(d) [55-9-312 NMSA 1978]. The warehouse lien 
is superior in priority over SP's security interest. See Re- 
vised 9-203(b)(2) [55-9-203 NMSA 1978] (debtor can grant 
a security interest to the extent of debtor's rights in the 
collateral), 

Example 9; Bailor stores goods with a warehouse and 
the warehouse issues a negotiable warehouse receipt. A 
lien on the bailed goods for the charges for storage and the 
other expenses arises under subsection (a). Bailor grants 
a security interest in the negotiable document to SP. SP 
properly perfects its interest in the negotiable document 
by taking possession through a 'due negotiation.’ Revised 
9-312(c) [55-9-312 NMSA 1978]. SP's security interest is 
subordinate to the warehouse lien. Section 7-209(a) [55- 
7-209 NMSA 1978], third sentence. Given that bailor's 
rights are subject to the warehouse lien, the bailor cannot 
grant to the SP greater rights than the bailor has under 
Section 9-203(b)(2) [55-9-208 NMSA 1978], perfection of 
the security interest in the negotiable document and the 
goods covered by the document through SP's filing of a 
financing statement should not give a different result. 

As against third parties who have interests in the goods 
prior to the storage with the warehouse, subsection (c) 
continues the rule under the prior uniform statutory pro- 
vision that to validate the lien or security interest of the 
warehouse, the owner must have entrusted the goods to 
the depositor, and that the circumstances must be such 
that a pledge by the depositor to a good faith purchaser 
for value would have been valid. Thus the owner's inter- 
est will not be subjected to a lien,or security interest aris- 
ing out of a deposit of its goods by a thief. The warehouse 
may be protected because of the actual, implied or appar- 
ent authority of the depositor, because of a Factor's Act, 
or because of other circumstances which would protect a 
bona fide pledgee, unless those circumstances are denied 
effect under the second sentence of subsection (c), The lan- 
guage of Section 7-503 [55-7-503 NMSA 1978] is brought 
into subsection (c) for purposes of clarity. The comments to 
Section 7-503 are helpful in interpreting delivery, entrust- 
ment or acquiescence. 

Where the third party is the holder of a security in- 
terest, obtained prior to the issuance of a negotiable 
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warehouse receipt, the rights of the warehouse depend 
on the priority given to a hypothetical bona fide pledgee 
by Article 9, particularly Section 9-322 [55-9-322 NMSA 
1978]. Thus the special priority granted to statutory liens 
by Section 9-333 [55-9-333 NMSA 1978] does not apply 
to liens under subsection (a) of this section, since subsec- 
tion (c), second sentence, "expressly provides otherwise" 
within the meaning of Section 9-333. 

As to household goods, however, subsection (d) makes 
the warehouse's lien."for charges and expenses in relation 
to the goods" effective against all persons if the depositor 
was the legal possessor. The purpose of the exception is to 
permit the warehouse to accept household goods for stor- 
age in sole reliance on the value of the goods themselves, 
especially in situations of family emergency. 

Example 10: Bailor grants a perfected security inter- 
est in the goods to SP prior to storage of the goods with 
the warehouse: Bailor then stores goods with the ware- 
house and the warehouse issues a warehouse receipt for 
the goods. A'warehouse lien on the bailed goods for the 
charges for storage or other expenses arises under Sub- 
section (a). The warehouse lien is not effective as against 
SP unless SP entrusted the ‘goods to the bailor with actual 
or apparent authority to ship store, or sell the goods or 
with power of disposition under Subsection (c)(1) or ac- 
quiesced in the bailor's procurement of a document of title 
under ‘Subsection (c)(2). This result obtains whether the 
receipt is negotiable or nonnegotiable. 

Example 11: Sheriff who had lawfully repossessed 
household goods in an eviction action stored the goods 
with a warehouse. A lien on the bailed goods arises under 
subsection (a). The lien is effective as against the owner of 
the goods. Subsection (d): 

4, As under previous law, this section creates a statu- 
tory possessory lien in favor of the warehouse on the goods 
stored with the warehouse or on the proceeds of the goods. 
The warehouse loses its lien if it loses possession of the 
goods or the proceeds. Subsection (e). 

' 5. Where goods have been stored ‘under a non- 
negotiable warehouse receipt and are sold by the person 
to whom the receipt has been issued, frequently the goods 
are not withdrawn by the new owner. The obligations of 
the seller of the goods in this situation are set forth in 
Section 2-503(4) [55-2-508 NMSA 1978] on tender of de- 
livery and include procurement of an acknowledgment by 
the bailee of the buyer's right to possession of the goods. If 
a new receipt is requested, such an acknowledgment can 
be withheld until storage charges have been paid or pro- 
vided for. The statutory lien for charges on the goods sold, 
granted by the first sentence of subsection (a), continues 
valid unless the bailee gives it up, See Section 7-403 [55-7- 
403 NMSA 1978]. But once’a new receipt is issued to the 
buyer, the buyer becomes "the person on whose account 
the goods are held" under the second sentence of Subsec- 
tion (a); unless the buyer undertakes liability for charges 
in'relation to other goods stored by the seller, there is no 
general lien against the buyer for such charges. Of course, 
the bailee may preserve the general lien in such a case 
either by an arrangement by which the buyer "is liable 
for" such charges, or by reserving: a sep interest un- 
der Subsection (b). 

6. A possessory warehouse lien arises as provided un- 
der Subsection (a) if the parties to the bailment have a 
storage agreement or a warehouse receipt is issued. In the 
modern warehouse, the bailor and the bailee may enter 
into a master contract governing the bailment with the 
bailee and bailor keeping track of the goods stored pursu+ 
ant to the master contract by notation on their respective 
books and records and the parties send notification via 
electronic communication as to what goods are covered by 
the master contract. Warehouse receipts are not issued. 
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See Comment 4 to Section 7-204 [55-7-204 NMSA 1978]. "Value". Section 1-204 [55-1-204 NMSA 1978]. 

There is no particular form for a warehouse receipt and "Warehouse receipt". Section 1-201. 

failure to contain any of the terms listed in Section 7-202 "Warehouse", Section 7-102. 

[55-7-202 NMSA 1978] does not deprive the warehouse of ; , 

its lien that arises under Subsection (a). See the comment ANNOTATIONS 

age te 2; Repeals and reenactments. — Laws 2005; ch. 144, 

: ; are ae . § 65, effective January 1, 2006, repealed former 55-7-209 

Point 1: Sections 7-501 [55-7-501 NMSA 1978] and 7- NMSA 1978 as enacted by Laws 1961, ch. 96, § 7-209, and 


502 [55-7-502 NMSA 1978]. 

Point 2: Sections 9-109 [55-9-109 NMSA 1978] and 9- 
333 [55-9-833 NMSA 1978]. th t 

Point 3: Sections 2-503 [55-2-503 NMSA 1978], 7-503 spice a peace He article, "The Warehouseman vs. 
nie sees 1978], 7-504 [55-7-504 NMSA 1978], 9- the Secured Party: Who Prevails When the Warehouse- 
2 ‘ af -203 NMSA 1978], 9-312 [55-9-312 NMSA 1978], man's Lien Covers Goods Subject to a Security Interest?" 
and 9-322 [55-9-322 NMSA 1978]. see 8 Nat. Resources J. 331 (1968). 


Point 4: Sections 2-508, 7-501, 7-502, 7-504, 9-312, 9- Am, Jur. 2d, A.L.R. and C.J.S references — 68A 
331 [55-9-331 NMSA 1978], 9-333, 9-401 [55-9-401 NMSA Am. Jur. 2d Secured Transactions §§ 18, 129 et seq., 869 et 


1978}, seq.; 78 Am. Jur. 2d Warehouses §§:116 to 121, 188. 


enacted a new section. Pursuant to 12-2A-14 NMSA 1978, 
the 2005 revision is considered an amendment rather 


fray 5: Sections 2-503 and 7-403 [55-7-403 NMSA Waiver of warehouseman's lien by filing claim against 
aC : decedent's estate as an unsecured one, 2 A.L.R. 1132. 
Point 6: Sections 7-202 [55-7-202 NMSA 1978] and 7- Right of purchaser of warehouse receipt against ware- 
204 [55-7-204 NMSA 1978]. houseman, 38 A.L.R. 1205. 


Definitional Cross References. — Warehouseman's lien on property stored by officer who 


"Delivery". Section 1-201 [55-1-201 NMSA 1978]. : : : 
'Doedurentof Title” Section 1-201 pet coud it under attachment or execution, 95 A.L.R. 


"Goods". Section 7-102 [55-7-102 NMSA 1978]. 


"Money", Section 1-201. Damages recoverable from warehousemen for negli- 


gence causing injury to, or destruction of, goods of a per- 


Fights Section 1-201. ishable nature, 32 A.L.R.2d 910. 
é urchaser . Section 1-201. 93 C.J.S. Warehousemen and Safe Depositaries 8§ 63, 
Right". Section 1-201. 67, 69. 


"Security interest". Section 1-201. 


55-7-210. Enforcement of warehouse's lien. 


(a) Except as otherwise provided in Subsection (b) of this section, a warehouse's lien may be 
enforced by public or private sale of the goods, in bulk or in packages, at any time or place and on 
any terms that are commercially reasonable, after notifying all persons known to claim an interest 
in the goods. The notification must include a statement of the amount due, the nature of the pro- 
posed sale and the time and place of any public sale. The fact that a better price could have been 
obtained by a sale at a different time or in a method different from that selected by the warehouse 
is not of itself sufficient to establish that the sale was not made in a commercially reasonable man- 
ner. The warehouse sells in a commercially reasonable manner if the warehouse sells the goods in 
the usual manner in any recognized market therefor, sells at the price current in that market at 
the time of the sale or otherwise sells in conformity with commercially reasonable practices among 
dealers in the type of goods sold. A sale of more goods than apparently necessary to be,offered to 
ensure satisfaction of the obligation is not commercially reasonable, except in cases covered by the 
preceding sentence. ; 

(b) A warehouse may enforce its lien on goods, other than goods stored by a merchant in the 
course of its business, only if the following requirements are satisfied: 

(1) all persons known to claim an interest in the goods must be notified; 

(2) the notification must include an itemized statement of the claim, a description of the 
goods subject to the lien, a demand for payment within a specified time not less than ten days after 
receipt of the notification and a conspicuous statement that, unless the claim is paid within that 
time, the goods will be advertised for sale and sold by auction at a specified time and place; 

(3) the sale must conform to the terms of the notification; 

(4) the sale must be held at the nearest suitable place to where the goods are held or 
stored; and ; | 

(5) after the expiration of the time given in the notification, an advertisement of the sale 
must be published once a week for two weeks consecutively in a newspaper of general circula- 
tion where the sale is to be held. The advertisement must include a description of the goods, 
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the name of the person on whose account the goods are being held and the time and place of 
the sale. The sale must take place at least fifteen days after the first publication. If there is no 
newspaper of general circulation where the sale is to be held, the advertisement must be posted 
at least ten days before the sale in not fewer than six conspicuous places in the neighborhood of 
the proposed sale. 

(c) Before any sale pursuant “ this suckin, any person claiming’a right in the goods may pay 
the amount necessary to satisfy the lien and the reasonable expenses incurred in complying with 
this section. In that event, the goods may not be sold but must be retained by the warehouse sub- 
ject to the terms of the receipt and Chapter 55, Article’7 NMSA 1978. 

(d) A warehouse may buy at any public sale held pursuant to this section. 

(e) A purchaser in good faith of goods sold to enforce a warehouse's lien takes the goods free 
of any rights of persons against which the lien was valid, despite the warehouse's noncompliance 
with this section. 

(f) A warehouse may satisfy its lien from the proceeds of any sale pursuant to this Ge thio but 
shall hold the balance, if any, for delivery on demand to any PerEOn to which the warehouse would 
have been bound.to deliver the goods. : 

(g) The rights provided by this section are in addition’ to all aay rights Siiowal by law to a 
creditor against a debtor. 

(h) Ifa lien is on goods stored by a merchant in the course of its business, the lien may be en- 
forced in accordance with Subsection (a) or (b) of this section. 

(i) A warehouse is liable for damages caused by failure to comply with the requirements for 
sale under this section and, in case of willful violation, is liable for conversion. 


History: 1953 Comp., § 50A-7-210, enacted by Laws 4. Ifa warehouse has both a warehouse lien and a se- 
1961, ch. 96, § 7-210; 1967, ch. 186, § 18; 2005, ch. 144, curity interest, the warehouse may enforce both the lien 
§ 66. and the security interest simultaneously by using the pro- 


cedures of Article 9. Section 7-210 [55-7-210 NMSA 1978] 


OFFICIAL COMMENTS adopts as its touchstone "commercial reasonableness" for 
UCC Official Comments © by ALI & the NCCUSL. Re- _ the enforcement of a warehouse lien. Following the proce- 
produced with permission of the PEB for the UCC. All, | dures of Article 9 satisfies "commercial reasonableness." 
rights reserved. Cross Reference. — Sections 2-706 [55-2-706 NMSA 
Prior Uniform Statutory Provision. — Former Sec- 1978], 7-403 [55-7-403 NMSA 1978], 7-603 [55-7-603 
tion 7-210 [55-7-210 NMSA 1978]. ae ite ane Hart eat Article.9. 
Ch .— Update. t dater.dlectroni , efinitional Cross References. — 
bepetet Helly nllprsc cto bn artim 1m Ve, Geo "Bill of lading". Section 1-201 (55-1-201 NMSA 1978]. 


"Conspicuous", Section 1-201. 
"Creditor", Section 1-201, 
"Delivery". Section 1-201. 
"Document of Title". Section 1-201. 
"Good faith". Section 1-201. 
"Goods", Section 7-102 [55-7-102 NMSA 1978]. 
"Notification". Section 1-202 [55-1- 202 NMSA 1978]. 
"Notifies". Section 1-202, 


Purposes. — 

1. Subsection (a) makes "commercial reasonableness" 
the standard for foreclosure proceedings in all cases ex- 
cept non-commercial storage with a warehouse. The latter 
category embraces principally storage of household goods 
by private owners; and for such cases the detailed provi- 
sions as to notification, publication and public sale are 
retained in Subsection (b) with one change. The require- 


ment in former Section 7-210(2)(b) [55-7-210 NMSA 1978] \Person". Section 1-201. 

that the notification must be sent in person or by regis- ‘Purchaser’. Section 1-201. 

tered or certified mail has been deleted. Notification may _'Rights", Section 1-201. 

be sent by any reasonable means as provided in Section 1- "Term". Section 1-201. | 

202 [55-1-202 NMSA 1978]. The swifter, more flexible pro- Warehouse’. Section 7-102. 

cedure of subsection (a) is appropriate to commercial stor- ANNOTATIONS 

age. Compare seller's power of resale on breach by buyer , vf 

under the provisions of the Article on Sales (Section 2-706 Repeals and reenactments. — Laws 2005, ch. 144, 

[55-2-706 NMSA 1978]). Commercial reasonableness is a § 66, effective January 1, 2006, repealed former 55-7-210 

flexible concept that allows for a wide variety of actions to NMSA 1978 as enacted by Laws 1961, ch. 96, § 7-210, and 

satisfy the rule of this section, including electronic means enacted a new section. Pursuant'to 12-2A-14 NMSA 1978, 

of posting and sale. the 2005 revision is considered an amendment rather 
2. The provisions of Subsections (d) and (e) permitting than a new enactment. 

the bailee to bid at’ public sales and confirming the title Am. Jur. 2d, A.L.R. and C.J.S. references. — 13 Am. 

of purchasers at foreclosure sales are designed to secure Jur. 2d Carriers § 533; 78 Am. Jur. 2d Warehouse §§ 123 

more bidding and better prices and remain unchanged to 126, 211, 244. 

from former Section 7-210 [55-7-210 NMSA 1978]. Liability of warehouseman, and of surety on bond, in 
3. A warehouses may have recourse to an interpleader respect of collection and remittance of proceeds of sale of 

action in appropriate circumstances. See Section 7-603 merchandise, 121 A,L.R. 1155. 

[55-7-603 NMSA 1978]. 93 C.J.S. Warehousemen and Safe Dapomitames § 69. 
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PART 3 | 
BILLS OF LADING; SPECIAL PROVISIONS 


55-7-301. Liability for nonreceipt or misdescription; "said to contain"; 
"shipper's weight, load and count"; improper handling. 


(a) Aconsignee of anonnegotiable bill of lading that has given value in good faith, or a holder 
to which a negotiable bill has been duly negotiated, relying upon the description of the goods in the 
bill or upon the date shown in the bill, may recover from the issuer damages caused by the misdat- 
ing of the bill or the nonreceipt or misdescription of the goods, except to the extent that the bill in- 
dicates that the issuer does not know whether any part or all of the goods in fact were received or 
conform to the description, such as in a case in which the description is in terms of marks or labels 
or kind, quantity or condition or the receipt or description is qualified by "contents or condition of 
contents of packages unknown", "said to contain", "shipper's weight, load and count" or words of 
similar import, if that indication is true. , 

(b). If goods are loaded by the issuer of a bill of lading: 

(1) the issuer shall count the packages of goods if shipped in packages and shall ascertain 
the kind and quantity if shipped in bulk; and 

(2) words such as "shipper's weight, load and count" or words of similar import indicating 
that the description was made by the shipper are ineffective except as to goods concealed in packages. 

(c) If bulk goods are loaded by a shipper that makes available to the issuer of a bill of lad- 
ing adequate facilities for weighing those goods, the issuer shall ascertain the kind and quantity 
within a reasonable time after receiving the shipper's request in a record to do so. In that case, 
"shipper's'weight" or words of similar import are ineffective. 

(d) The issuer of a bill of lading, by including in the bill the words "shipper's weight, load and 
count", or words of similar import, may indicate that the goods were loaded by the shipper, and, if 
that statement is true, the issuer‘is not liable for damages caused by the improper loading. How- 
. ever, omission of such words does not imply liability for damages caused by improper loading. 

(e) A shipper guarantees to an issuer the accuracy at the time of shipment of the description, 
marks, labels, number, kind, quantity, condition and weight, as furnished by the shipper, and the 
shipper shall indemnify the issuer against damage caused by inaccuracies in those particulars. 
This right of indemnity does not limit the issuer's responsibility or Hability under the contract of 
carriage to any person other than the shipper. 


History: 1953 Comp., § 50A-7-301, enacted by Laws loaded. A more accurate statement of the law is that the 


1961, ch. 96, § 7-301; 2005, ch. 144, § 67. .. , carrier is not liable for losses.caused by act or default of 
the shipper, which would include improper loading. D. H. 

OFFICIAL COMMENTS Overmyer Co. v. Nelson Brantley Clase Go, 168 S.E.2d 176 

UCC Official Comments © by ALI & the NCCUSL. Re- (Ga, Ct. App. 1969). There was some question whether 
produced with permission of the PEB for the UOC: All under pre-Code law a carrier was liable even to a good 
rights reserved. ne faith purchaser of a negotiable bill for such losses, if the 
Prior Uniform Statutory Provision, — Former Sec- shipper's faulty. loading in fact caused the loss. Subsec- 
tion 7-301 [55-7-301 NMSA 1978]. tion (d) permits the carrier to bar, by disclosure of ship- 


per's loading, liability to a good faith purchaser. There is 


Ch .— Ch for clarity, ize | 
ae MA BeenieD Bae sy mate ead ee yn rae no implication that decisions such as Modern Tool Corp. 


deregulation in the transportation industry. 


Purposes. — v. Pennsylvania R. Co., 100 FSupp. 595 (D.N.J.1951), are 
1. This section continues the rules from former Sec- disapproved. 
tion 7-301 [55-7-301 NMSA 1978] with one substantive 8. This section is a restatement of existing law as to 


the method by which a bailee may avoid responsibility for 
the accuracy of descriptions which are made by or in reli- 
ance upon information furnished by the depositor or ship- 
per. The wording in this section — "contents or condition 


change. The obligations of the issuer of the bill of lading 
under former Subsections (2) and (3) were limited to issu- 
ers who were common carriers. Subsections (b) and (c) ap- 
ply the same rules to all issuers not just common carriers. lam aoe , ‘ 
This section is compatible with the policies stated in the of contents of packages unknown" or ‘shipper's weight, 
federal Bills of Lading Act, 49 U.S.C. § 80113 (2000). load and count" — to indicate that the shipper loaded the 

2. The language of the pre-Code Uniform Bills of Lad- goods or that the carrier does not know the description, 
ing Act suggested that a carrier is ordinarily liable for condition, or contents of the loaded packages continues 
damage caused by improper loading, but may relieve itself to be appropriate as commonly understood in the, trans- 


‘Abii ‘aclu the Bill that shi 1 portation industry. The reasons for this wording are as 
et ty s Sadeatiantanag ia waaiaan Bere aa EA important in 2002 as when the prior section initially was 
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approved. The issuer is liable on documents issued by an * "Party". Section 1-201. 

agent, contrary to instructions of his principal, without re- "Purchaser." Section 1-201. 

ceiving goods. No disclaimer of this liability is permitted "Receipt of Goods". Section 2-103 [55-2-103 NMSA 
since it is not a matter either of the care of the goods or 1978]. 

their description. "Value". Section 1- 204 [55-1-204 NMSA 1978]. 


4, The shipper's erroneous report to the carrier con- 


cerning the goods may cause damage to the carrier. Sub- ANNOTATIONS 
section (e) therefore provides appropriate indemnity. Renaal Hips si me 
He, aE : peals and reenactments. — Laws 2005, ch. 144, 
5. The word "freight" in the former Section 7-301 [55- § 67, effective January 1, 2006, repealed former 55-7-301 
7-301 NMSA 1978] has been changed to "goods" to con- NMSA 1978 as enacted by Laws 1961, ch. 96, § 7-301, and 
form to international and domestic land transport usage enacted a new section. Pursuant to 12-2A-14 NMSA 1978, 
in which "freight" means the price paid for carriage of the the 2005 revision is considered an amendment rather 
goods and not the goods themselves. Hence, changing the than anew anactinent 
word "freight" to the word "goods" is a clarifying change Law reviews. — For article, "Attachment in New Mex- 
that fits both international and domestic practice. ido - Part II." 86:2: Nat: Resources J.-75 (1962). 
Cross References, 4 mecuons 1-200 pet 08 NaaEe Am. Jur. 2d, A.L.R, and C.J.S. references. — 13 Am. 
cae [55-7-309 NMSA 1978] and 7-501 [55-7-501 Jur. 2d Carriers § 349; 15A Am, Jur. 2d Commercial Code 
; 8§ 47, 48. 
Definitional Cross References, — Provision in bill of lading hibiti 9 =, io set £ 
ae oer : prohibiting or limiting con 
‘Bill of ladin g Section 1-201 [55-1-201 NMSA 1978]. signee's right to inspect goods shipped, 25 A.L.R.2d 770.. 
"Consignee ’ Section 7-102 [55-7-102 NMSA 1978]. Rail or motor carrier of freight, liability for loss through 
‘Document of Title’. Section 1-201. weight deficiency of goods shipped, 39 A.L.R.2d 326. 
Duly negotiate". Section 7-501 [55-7-501 NMSA 1978]. ‘ Conclusiveness of receipt clause in bill of lading, 67 
"Good faith". Section 1-201. A.L.R.2d 1028. 
"Goods". Section 7-102. Shipper's misdescription of goods as affecting carrier's 
Holder", Section 1-201. liability for loss or damage, 1 A.L.R.3d 736. 


"Issuer", Section 7-102, 


80 C.J.S. Shi 260 
"Notice", Section 1-202 [55-1-202 NMSA 1978]. pele een Pes 


55-7-302. Through bills of lading and similar documents of title. 


(a) The issuer of a through bill of lading, or other document of title embodying an undertaking 
to be performed in part by a person acting as its agent or by a performing carrier, is liable to any 
person entitled to recover on the bill or other document for any breach by the other person or the 
performing carrier of its obligation under the bill or other document. However, to the extent that 
the bill or other document covers an undertaking to be performed overseas or in territory not con- 
tiguous to the continental United States or an undertaking including matters other than trans- 
portation, this liability for breach by the other person or the performing carrier may be varied by 
agreement of the parties. 

(b) If goods covered by a through bill of lading or other document of title embodying an under- 
taking to be performed in part by a person other than the issuer are received by that person, the 
person is subject, with respect to its own performance while the goods are in its possession, to the 
obligation of the issuer. The person's obligation is discharged by delivery of the goods to another 
person pursuant to the bill or other document and does not include tes! for breach by any 
other person or by the issuer. 

(c) The issuer of a through bill of lading or other document of title described in Subsection (a) 
of this section is entitled to recover from the performing carrier, or other person in possession of 
the goods when the breach of the obligation under the bill or other document occurred: | 

(1) the amount it may be required to pay to any person entitled to recover on the bill or 
other document for the breach, as may be evidenced by any receipt, judgment or transcript of judg- 
ment; and 

(2) the amount of any expense reasonably incurred by the issuer in defending any action 
commenced by any person entitled to recover on the bill or other document for the breach. 


History: 1953 Comp., § 50A-7-302, enacted by Laws Changes. — To conform to current terminology and for 

1961, ch, 96, § 7-302; 2005, ch. 144, § 68. style, : 
Purposes, — 

OFFICIAL COMMENTS 1. This section continues the rules from former Sec- 

UCC Official Comments © by ALI & the NCCUSL. Re- tion 7-802 [55-7-302 NMSA 1978] without substantive 

produced with permission of the PEB for the UCC. All change, The term "performing carrier" is substituted for 

rights reserved. the term "connecting carrier" to conform the terminology 

Prior Uniform Statutory Provision, — Former Sec- of this section with terminology used in recent UNCIT- 


tion 7-302 [55-7-302 NMSA 1978]. RAL and OAS proposals concerning transportation and 
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through bills of lading. This change in terminology is not 4. Despite the broad language of subsection (a), Sec- 

substantive. This section is compatible with liability on tion 7-302 [55-7-302 NMSA 1978] is subject to preemp- 

carriers under federal law. See 49 U.S.C. §§ 11706, 14706 tion by federal laws and treaties. Section 7-103 [55-7-103 

and 15906. NMSA 1978]. The precise scope of federal preemption in 
The purpose of this section is to subject the initial car- the transportation sector is a question determined under 

rier under a through bill to suit for breach of the contract federal law. 

of carriage by any performing carrier and to make it clear Cross reference. — Section 7-103 [55-7-103 NMSA 1978] 

that any such performing carrier holds the goods on terms Definitional Cross References. — 

which are defined by the document of title even though "Agreement". Section 1-201 [55-1-201 NMSA 1978]. 

such performing carrier did not issue the document. Since "Bailee". Section 7-102 [55-7-102 NMSA 1978]. 

the performing carrier does hold the goods on the terms of "Bill of lading". Section 1-201. 

the document, it must honor a proper demand for delivery "Delivery". Section 1-201. 

or a diversion order just as the original bailee would have "Document of title". Section 1-201. 

to, Similarly it has the benefits of the excuses for non- "Goods". Section 7-102. 

delivery and limitations of liability provided for the origi- "Issuer". Section 7-102. 

nal bailee who issued the bill. Unlike the original bailee- "Party". Section 1-201. 

issuer, the performing carrier's responsibility is limited to "Person". Section 1-201. 


the period while the goods are in its possession. The sec- 
tion does not impose any obligation to issue through bills. 
2. The reference to documents other than through bills 


ANNOTATIONS 
Repeals and reenactments. — Laws 2005, ch. 144, 


looks to the possibility that multi-purpose documents may § 68, effective January 1, 2006, repealed former 55-7-302 
come into use, e.g., combination warehouse receipts. and NMSA 1978 as enacted by Laws 1961, ch. 96, § 7-302, and 
bills of lading. As electronic documents of title come into enacted a new section, Purauarttte 19¢2At14 NMSA 1978 


common usage, storage documents (e.g. warehouse re- the 2005 revision is considered an amendment rather 
ceipts) and transportation documents (e.g. bills of lading) PATE nooo Cie: 


may merge seamlessly into one electronic document that Am) Jure2d)-A.L.RJiand€sd S: references, — Strike 
can serve both the storage and transportation segments of on connecting a as defense, 28 A.L.R. 503, 45 A.L.R. 919. 


the movement of goods, Initial Falah iinwaridiverti hi ‘Ah : 
3. Under subsection (a) the issuer of a through bill of Be perce agg ALR 1368 Sms sees ieee 


lading may become liable for the fault of another person. Initial carrier's liability as that of carrier or of ware- 
Subsection (c) gives the issuer appropriate rights. of re- houseman in respect of goods while in its warehouse 


pep nD awaiting delivery to connecting carrier, 172 A.L.R. 802. 


55-7-303. Diversion; reconsignment; change of instructions. 


(a) Unless the bill of lading otherwise provides, a carrier may deliver the ray to a person or 
destination other than that stated in the bill or may otherwise dispose of the goods, without liabil- 
ity for misdelivery, on instructions from: 

(1) the holder of a negotiable bill; ': 

(2) the consignor on a nonnegotiable bill, even if the consignee has given contrary instruc- 
tions; 
(8) . the consignee on a nonnegotiable bill in the absence of contrary instructions from the 
consignor, if the goods have arrived at the billed destination or if the consignee is in possession of 
the tangible bill or in control of the electronic bill; or 

(4) the consignee on a nonnegotiable bill, if the consignee is entitled as against the con- 
signor to dispose of the goods. 

(b) Unless instructions described in Subsection (a) of this section are included in a negotiable 
bill of lading, a person to which the bill is duly negotiated may hold the bailee according to the 
original terms. 


History: 1953 Comp., § 50A-7-303, enacted by Laws Section 7-303's [55-7-303: NMSA 1978] safe harbor rules 


1961, ch. 96, § '7-303; 2005, ch. 144, § 69. for carriers in situations involving diversion and adapts 
those rules to electronic documents of title. This section 

OFFICIAL COMMENTS | works compatibly with Section 2-705 [55-2-705 NMSA 

UCC Official Comments © by ALI & the NCCUSL. Re- 1978]. Carriers may as a business matter be willing to ac- 
produced with permission of the PEB for the UCC. All cept instructions from consignees in which case the car- 


rier will be liable for misdelivery if the consignee was not 
the owner or otherwise empowered to dispose of the goods 
under Subsection (a)(4), The section imposes no duty on 
carriers to undertake diversion, The carrier is of course 
subject to the provisions of mandatory filed tariffs as pro- 
vided in Section 7-103 [55-7-103 NMSA 1978]. 

2. It should be noted that the section provides only 
an immunity for carriers against liability for "misdeliv- 
ery." It does not, for example, defeat the title to the goods 


rights reserved. 

Prior Uniform Statutory Provision. — Former Sec- 
tion 7-303 [55-7-303 NMSA 1978]. 

Changes. — To accommodate electronic documents and 
for style. 

Purposes. — 

1. Diversion is a very common commercial prac- 
tice which defeats delivery to the consignee originally 
named in a bill of lading. This section continues former 
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which the consignee-buyer may have acquired from the "Goods". Section 7-102. 

consignor-seller upon delivery of the goods to the carrier "Holder". Section 1-201. 

under a non- negotiable bill of lading. Thus if the carrier, "Notice". Section 1-202 [55-1-202 NMSA 1978]. 
upon instructions from the consignor, returns the goods to "Person". Section 1-201. 

the consignor, the consignee may recover the goods from "Purchaser". Section 1-201. 


the consignor or the consignor's insolvent estate. However, . "Term". Section 1-201. 
under certain circumstances, the consignee's title may be 


defeated by diversion of the goods in transit to a different ANNOTATIONS 
consignee. The rights that arise between the consignor- Repeals and reenactments. — Laws 2005, ch. 144 
seller and the consignee-buyer out of a contract for the § 69, effective January 1, 2006, repealed former 55-7-303 
sale of goods are governed by Article 2. ; NMSA 1978 as enacted by Laws 1961, ch. 96, § 7-303, and 
Cross References. — enacted a new section. Pursuant to 12-2A-14 NMSA 1978, 


Point 1: Sections 2-705 [55-2-705 NMSA 1978] and 7- 


103 [55-7.103 NMSA 1978]. the 2005 revision is considered an amendment rather 


than a new enactment. 


Point 2: Article 2, Sections 7-403 [55-7-403 NMSA 1978] Am. Jur. 2d, A.L.R. and C.J. Ss. fe Lis ARDY 
and 7-504(3) [55-7-504(3) NMSA 1978]... Jur. 2d Carriers $441. SORA Ada 
Definitional Cross References. — 


Right of shi to divert shipment, 61 
"Baile". Section 7-102 [55-7-102 NMSA 1978]. er Beignameereat oil a1 ait shoog add alidw borax 


‘Bill of lading". Section 1-201 [55-1-201 NMSA 1978}. Liability for damages from loss of shipper's opportunity 
‘Carrier } Section 7-102, to sell or divert goods at intermediate point because of 
Consignee - Section 7-102. carrier's deviation from route, 33 A.L.R.2d 145. 


"Consignor", Section 7-102. . 80 CUS. Shivpi 276 et sea. 
"Delivery", Section 1-201. Tra ae Gere 


55-7-304. Tangible bills of lading in a set. | ‘ - 


(a) Except as customary in international transportation, a tangible bill of lading may not be 
issued in a set of parts. The issuer is liable for damages caused by violation of this subsection. 

(b) Ifatangible bill of lading is lawfully issued in a set of parts, each of which contains an iden- 
tification code and is expressed to be valid only if the goods have not been delivered against any 
other part, the whole of the parts constitutes one bill. 

(c) Ifa tangible negotiable bill of lading is lawfully issued in a set of parts and different parts 
are negotiated to different persons, the title of the holder to which the first due negotiation is made 
prevails as to both the document of title and the goods even if any later holder may have received 
the goods from the carrier in good faith and discharged the carrier's obligation by pbb er its 
part. 

(d) A person that negotiates or transfers a single part of a fan gible bill of lading idee i in a set 
is liable to holders of that part.as if it were the whole set: 

(e) The bailee shall deliver in accordance with Part 4 of this article against the first presented 
part of a tangible bill of lading lawfully issued in a set. Delivery in this manner discharges the 
bailee's obligation on the whole bill. 


History: 1953 Comp., § 50A-7-304, enacted by Laws recognized by this Article. Tangible bills of lading in a set 
1961, ch. 96, § 7-304; 2005, ch. 144, § 70. are prohibited in domestic trade. 
2. Electronic bills of lading in domestic or interna- 


OFFICIAL COMMENTS tional trade will not be issued in a set given the require- 
UCC Official Comments © by ALI'& the NCCUSL. Re- ments of control necessary to deliver the bill to another 
produced with permission of the PEB for the UCC. All person, An electronic bill of lading will be a single, au- 
rights reserved. thoritative copy. Section 7-106 [55-7-106 NMSA (1978), 
Prior Uniform Statutory Provision, — Former Sec- Hence, this section differentiates between electronic bills 
tion 7-304 [55-7-804 NMSA 1978]. of lading and tangible bills of lading. This section does not 
Changes. — To limit bills in a set to tangible bills of lad- prohibit electronic data messages about goods in transit 
ing and to use terminology more consistent with modern because these electronic data messages are not the issued 
usage, bill of lading. Electronic data messages contain informa- 
Purposes, — tion for the carrier's management and handling of the 
1. Tangible bills of lading in a set are still used in some idee tin RAR for the carrier's use is not the 
nations in international trade. Consequently, a tangible issued bli of lading 
bill of lading part of a'set could be at instie in a lawsuit Cross References, — Section 7-103 [55-7-103 NMSA 
that might come within Article 7, The statement of the le- 1978], 7-303 [55-7-303 NMSA 1978] and 7-106 [55-7-106 
gal effect of a lawfully issued set is in accord with existing Scere ea Coca pete atebacuer 
commercial law relating to maritime and other interna- repre? ; 77) 
tional tangible bills of lading. This law has been ¢odified ‘Bailee". Section 7-102 [55-7-102 NMSA 1978], , 
in the Hague and Warsaw Conventions and in the Car- ‘Bill of lading", Section 1-201 [55-1-201 NMSA 1978]. 
riage of Goods by Sea Act, the provisions of which would Delivery Section 1-201, 
ordinarily govern in situations where bills in a set are Document of title", Section 1-201. 


"Duly negotiate". Section 7-501 [55-7-501 NMSA 1978]. 
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55-7-305 


"Good faith". Section 1-201. 

"Goods". Section 7-102. 

"Holder". Section 1-201. 

"Issuer". Section 7-102. 

"Person". Section 1-201. 

"Receipt of goods". Section 2-108 [55-2-103 NMSA 1978]. 


ANNOTATIONS 


Repeals and reenactments, — Laws 2005, ch. 144, 
§ 70, effective January 1, 2006, repealed former 55-7-304 
NMSA 1978 as enacted by Laws 1961, ch. 96, §:7-304, and 


55-7-305. Destination bills. 


DOCUMENTS OF TITLE 


55-7-306 


enacted a new section. Pursuant to 12-2A-14 NMSA 1978, 
the 2005 revision is considered an amendment rather 
than a new enactment. . 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 13 Am. 
Jur, 2d Carriers § 327; 15A Am. Jur. 2d Commercial Code 
§ 44, 

Estoppel of owner who permits another to have posses- 
sion of certificates or other evidences to title to personal 
property, endorsed in blank or otherwise showing owner- 
ship in possessor, to deny latter's authority to deal with 
property, 151 A.L.R. 690. . . 

80 C.J.S. Shipping § 1138. 


(a) Instead of issuing a bill of lading to the consignor at the place of shipment, a carrier, at 
the request of the consignor, may procure the bill to be issued at destination or at any other place 


designated in the request. 


(b) Upon request of any person entitled as against a carrier to control the goods while in tran- 
sit and on surrender of possession or control of any outstanding bill of lading or other receipt cov- 
ering the goods, the issuer, subject to Section 55-7-105 NMSA 1978, may procure a substitute bill 


to be issued at any place designated in the request. 


History: 1953 Comp., § 50A-7-305, enacted by Laws 
1961, ch. 96, § 7-305; 2005, ch. 144, § 71. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC, All 
rights reserved. 

Prior Uniform Statutory Provision. — Former Sec- 
tion 7-305 [55-7-305 NMSA 1978], 

Changes. — To accommodate electronic bills of lading 
and for style. 

Purposes. — : 

1. Subsection (a) continues the rules of former Sec- 
tion 7-805(1) [55-7-305 NMSA 1978] without substantive 
change. This proposal is designed to facilitate the use of 
order bills in connection with fast shipments. Use of order 
bills on high speed shipments is impeded by the fact that 
the goods may arrive at destination before the documents, 
so that no one is ready to take delivery from the carrier. 
This is especially inconvenient for carriers by truck and 
air, who do not have terminal facilities where shipments 
can be held to await the consignee's appearance, Order 
bills would be useful to take advantage of bank collection, 
This may be preferable to C.O.D. shipment in which the 
carrier, e.g. a truck driver, is the collecting and remitting 
agent, Financing of shipments under this plan would be 
handled as follows: seller at San Francisco delivers the 
goods to an airline with instructions to issue a bill in New 
York to a named bank, Seller receives a receipt embodying 
this undertaking to issue a destination bill, Airline wires 
its New York freight agent to issue the bill as instructed 
by the seller. Seller wires the New York bank a draft on 
buyer. New York bank indorses the bill to buyer when the 


55-7-306. Altered bills of lading. 


buyer honors the draft. Normally seller would act through 
its own bank in San Francisco, which would extend credit 
in reliance on the airline's contract to deliver a bill to the 
order of its New York correspondent. This section is en- 
tirely permissive; it imposes no duty to issue such bills. 
Whether a performing carrier will act as issuing agent is 
left to agreement between carriers, 

2. Subsection (b) continues the rule from former Sec- 
tion 7-805(2) [55-7-305(2) NMSA 1978] with accommo- 
dation for electronic bills of lading. If the substitute bill 
changes from an electronic to a tangible medium or vice 
versa, the issuance of the substitute bill must comply with 
Section 7-105 [55-7-105 NMSA 1978] to give the substi- 
tute bill validity and effect. 

Cross References. — Section 7-105 [55-7-105 NMSA 
1978]. 

Definitional Cross References, — 

"Bill of lading". Section 1-201 [55-1-201 NMSA 1978], 

"Consignor". Section 7-102 [55-7-102 NMSA 1978]. 

"Goods". Section 7-102. 

"Issuer". Section 7-102. 

"Receipt of goods". Section 2-103 [55-2-103 NMSA 1978]. 


ANNOTATIONS 


Repeals and reenactments. — Laws 2005, ch. 144, 
§ 71, effective January 1, 2006, repealed former 55-7-305 
NMSA 1978 as enacted by Laws 1961, ch. 96, § 7-305, and 
enacted a new section. Pursuant to 12-2A-14 NMSA 1978, 
the 2005 revision is considered an amendment rather 
than a new enactment. 

Am. Jur, 2d, A.L.R. and C.J.S. references, — 13 Am. 
Jur. 2d Carriers’ § 272. 

80 C.J.S. Shipping § 113. 


| An unauthorized alteration or filling in of a blank in a bill of lading leaves the bill enforceable 


according to its original tenor. 


History: 1953 Comp., § 50A-7-306, enacted by Laws 
1961, ch. 96, § 7-306; 2005, ch. 144, § 72. 
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55-7-307 UNIFORM COMMERCIAL CODE 55-7-307 


OFFICIAL COMMENTS unauthorized filling in of a blank for tangible warehouse 
t 

UCC Official Comments © by ALI & the NCCUSL. Re- eres References. — Sections !7-106 [55-7-106 NMSA 
ake with permission of the PEB for the UCC, All 1978] and 7-208 [55-7-208 NMSA 1978]. 
TUB IUS TERETE Definitional Cross References, — 

Prior Uniform Statutory Provision. — Former Sec- "Bill of lading", Section 1-201 [B5- 1-201 NMSA 1978]. 
Ha ZR eee NMSA 1978]. "Issuer". Section 7-102 [55-7-102 NMSA 1978]. 

Purposes, — ANNOTATIONS 


An unauthorized alteration or filling in of a blank, 
whether made with or without fraudulent intent, does not 
relieve the issuer of its liability on the document as origi- 
nally executed. This section applies to both tangible and 
electronic bills of lading, applying the same rule to both 
types of bills of lading. The control concept of Section 7- 


Repeals and reenactments, — Laws 2005, ch. 144, 
§ 72, effective January 1, 2006, repealed former 55-7-306 
NMSA 1978 as enacted by Laws 1961, ch. 96, § 7-306, and 
enacted a new section. Pursuant to 12-2A-14 NMSA 1978, 
the 2005 revision is considered an amendment rather 


106 [55-7-106 NMSA 1978] requires that any changes than a new enactment. 

to the electronic document of title be readily identifiable Am. Jur, 2d, A.L.R. and C.J.S. references. — 13 Am. 
as authorized or unauthorized. Section 7-306 [55-7-306 , Jur, 2d Carriers § 329; 15A Am, Jur. 2d Commercial Code 
NMSA 1978] should be compared to Section 7-208. [55- §§ 45, 62. 

7-208 NMSA 1978] where a different rule applies to the 3A'C.J,8. Alteration of Instruments § 6. 


55-7-307. Lien of carrier. . 


(a) A carrier has a lien on the goods covered by a bill of lading or on the proceeds thereof in its 
possession for charges after the date of the carrier's receipt of the goods for storage or transporta- 
tion, including demurrage and terminal charges, and for expenses necessary for preservation of 
the goods incident to their transportation or reasonably incurred in their sale pursuant to law. 
However, against a purchaser for value of a negotiable bill of lading, a carrier's lien is limited to 
charges stated in the bill or the applicable tariffs or, if no charges are stated, a reasonable charge. 

(b). A lien for charges and expenses under Subsection (a) of this section on goods that the car- 
rier was required by law to receive for transportation is effective against the consignor or any 
person entitled to the goods unless the carrier had notice that the consignor lacked authority to 
subject the goods to those charges and expenses. Any other lien under Subsection (a) of this section 
is effective against the consignor and any person that permitted the bailor to have control or os 
session of the goods unless the carrier had notice that the bailor lacked authority. 

(c) A carrier loses its lien on any goods that it voluntarily delivers or unjustifiably refuses to 
deliver. 


History: 19538 Comp,, § 50A-7-307, enacted by Laws against anyone who permitted the bailor to have posses- 
1961, ch. 96, § 7-807; 2005, ch. 144, § 73. sion of the goods. Where the carrier is required to receive 
the goods for transportation, the owner's interest may be 


OFFICIAL COMMENTS subjected to charges and expenses arising out of deposit 
UCC Official Comments © by ALI & the NCCUSL. Re- of his goods by a thief. The crucial mental element is the 
produced with permission of the PEB for the UCC. All carrier's knowledge or reason to know of the bailor's lack 
rights reserved, of authority. If the carrier does not know or have reason 
Prior Uniform Statutory Provision.,.— Former Sec- to know of the bailor's lack of authority, the carrier has a 
tion 7-307 [55-7-307 NMSA°1978], lien under this section against any person so long as the 
Changes. — Expanded to cover proceeds of the goods conditions of Subsection (b) are satisfied. In light of the 
transported, crucial mental element, Sections 7-307 [55-7-307 NMSA 
Purposes. — 1978] and 9-333 [55-9-333 NMSA 1978] combine to give 
1. The section is intended to give carriers a spe- priority to a carrier's lien over security interests in the 
cific statutory lien for charges and expenses similar to goods. In this regard, the judicial decision in In re Sharon 
that given to warehouses by the first: sentence of Sec- Steel Corp., 25 U.C.C, Rep.2d 503, 176 B.R. 384 (W.D. Pa, 
tion 7-209(a) [55-7-209(a) NMSA 1978] and extends 1995) is correct and is the controlling precedent. 
that lien to the proceeds of the goods as long as the car- 2. The reference to charges in this section means 
rier has possession of the proceeds, But because carriers charges relating to the bailment relationship for transpor- 
do not commonly claim a lien for charges in relation to tation. Charges does not mean that the bill of lading must 
other goods or lend money on the security of goods in their state a specific rate or a specific amount. However, failure 
hands, provisions for a general lien or a security interest to state a specific rate or a specific amount has legal con- 
similar to those in Section 7-209(a) and (b) are omitted, © Sequences under the second sentence of subsection (a). 
Carriers may utilize Article 9 to obtain a security interest 3. The carrier's specific lien under this section is a pos- 
and become a secured party or a carrier may agree to limit sessory lien. See Subsection (c). Part 3 of Article 7 does not 
its lien rights in a transportation agreement with the require any particular form for a bill of lading. The carri- 
shipper. As the lien given by this section is specific, and er's lien arises when the carrier has issued a bill of lading. 
the storage or transportation often preserves or increases Cross References, — | 


the value of the goods, Subsection (b) validates the lien 
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55-7-308 


Point 1: Sections 7-209 (55-7-209 NMSA 1978], 9-109 
[55-9-109 NMSA 1978] and 9-333 [55-9-333 NMSA 1978]. 

‘Point 3, Section 7-202 [55-7-202 NMSA 1978] and 7-209. 

Definitional Cross References. — 

"Bill of lading". Section 1-201 [55-1-201 NMSA 1978]. 

"Carrier". Section 7+102 [55-7-102 NMSA 1978]. 

"Consignor". Section 7-102. 

"Delivery". Section 1-201. 

"Goods". Section 7-102. 

"Person", Section 1-201. 

"Purchaser". Section 1-201. 

"Value", Section 1-204 [55- 1- 204 NMSA 1978}. 


ANNOTATIONS 


Repeals and reenactments. — Laws 2005, ch. 144, 
§ 73, effective January 1, 2006, repealed former 55-7-307 
NMSA 1978 as enacted by Laws 1961, ch. 96, § 7-307, and 


enacted a new section; Pursuant to 12-2A-14 NMSA 1978, . 


DOCUMENTS OF TITLE 


55-7-308 


the'.2005 ‘revision is considered an amendment rather 
than a new enactment. 

Law reviews. — For article, The Warehouseman vs, 
the Secured Party: Who Prevails When the Warehouse- 
man's Lien Covers Goods Subject to a Security Interest?" 
see 8 Nat. Resources J. 331 (1968). 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 13 Am. 
Jur. 2d Carriers § 527 et seq.; 68A Am. Jur. 2d Secured 
Transactions §§ 18, 129 et seq., 869 et'seq. 

Marking freight bill "paid" or "prepaid" as estopping 
carrier to deny that freight has been paid, 10 A.L.R. 736. 

Duty to collect freight charges from party to be notified 
under "order" bill of lading, 26 A.L.R. 1315. 

Right of carrier to lien on goods shipped without own- 
er's authority, 39 A.L.R. 168. 

Status, rights and obligations of freight forwarders, 141 
A.L.R. 919. 

13 C..S. Carriers §§ 484 to 486; 80 C.J.S, Shipping § 
377 et seq, 


55-7-308. Enforcement of carrier's lien. 


(a) Acarrier's Wai on goods may be enforced by papas or private sale of the goods, in bulk or in 
packages, at any time or place and on any terms that are commercially reasonable, after notifying 
all persons known to.claim an interest in the goods. The notification must include:a statement of 
the amount due, the nature of the proposed sale and the time and place of any public sale. The fact 
that a better price could have been obtained by a sale at a different time or in a method different 
from that selected by the carrier is not of itself sufficient to establish that the sale was not made in 
a commercially reasonable manner. The carrier sells:goods in a commercially reasonable manner if 
the carrier sells the goods in the usual manner in any recognized market therefor, sells at the price 
current in that market at the time of the sale or otherwise sells in conformity with commercially 
reasonable practices among dealers'in the type of goods. sald. A sale of more goods than apparently 
necessary to be offered to ensure satisfaction of the obligation is not commercially reasonable, ex- 
cept in cases covered by the preceding sentence. 

(b) Before any sale pursuant to this section, any person pee a right in the eae may pay 
the amount necessary to satisfy the lien and the reasonable expenses incurred in complying with 
this, section. In that event, the goods may not be sold but must be retained by the carrier, subject 
to the terms of the bill of lading and this article. 

(c)  Accarrier may buy at any public sale pursuant to this section. 

(d) A purchaser in good faith of goods sold to enforce a carrier's lien takes the goods free of any 
rights of persons EOE which the lien was valid, despite the carrier's noncompliance with this 
section. 

(e) Acarrier may eee its lien from the proceeds of any sale pursuant to this section but shall 
hold the balance, if any, for delivery on Huts to any person to which the carrier would have been 
bound to deliver the goods. 

(f) The rights provided by this section are in addition to all other rights allowed by law to a 
creditor against a debtor. 

(g) A carrier's lien may be enforced pursuant to either Subsection (a) of this section or the pro- 
cedure set forth in Subsection (b) of Section 55-7-210 NMSA 1978. 

(h) A carrier is liable for damages caused by failure to comply with the requirements for sale 
under this section and, in case of willful violation, is liable for conversion. 


Changes. — To conform language to modern usage and 
for style. 

Purposes. — 

This section is intended to give the carrier an enforce- 
ment procedure of its lien coextensive with that given the 
warehouse in cases other than those covering noncom- 
mercial storage by the warehouse. See Section 7-210 [55- 
7-210 NMSA 1978] and comments. 


History: 1953 Comp., § 50A-7-308, enacted by Laws 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved, 

Prior Uniform Statutory Provision. — Former Sec- 
tion 7-308 [55-7-308 NMSA 1978]. 
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55-7-309 UNIFORM COMMERCIAL CODE 55-7-309 


Cross References. — Section 7-210 — 7-210 NMSA ANNOTATIONS 

IDTA. ead Grogs References: << Repeals and reenactments. — Laws 2005, ch. 144, 
"Bill of lading", Section 1-201 [55-1-201 NMSA 1978}. § 74, effective January 1, 2006, repealed former 55-7- 308 
"Carrier", Section 7-102 [55-7-102 NMSA 1978). NMSA 1978 as enacted by Laws 1961, ch. 96, § 7-308, and 
"Creditor". Section 1-201, enacted a new section. Pursuant to 12-2A-14 NMSA 1978, 
"Delivery", Section 1-201. the 2005 revision is considered an amendment rather 
" faith". : -201. than a new enactment. 
‘tick sneha opeetri Am, Jur. 2d, A.L.R. and C.J.S. references. — 13 Am. 
"Notification". Section 1-202 [55-1-202 NMSA 1978]. Jur. 2d Carriers § 533. 
"Notifies", Section 1-202 [55-1-202 NMSA 1978]. Liability for freight charge as affected by delivery with- 
"DarsoniSoetian 120i: out collecting charge as stipulated or directed, 24 A.L.R. 
HPurchaser", Seetiow 11201 1168, 78 A.L.R, 926, 129 A.L.R. 213. 
"Rights". Section 1-201. 18 C.J.S, Carriers § 485. 


"Term". Section 1-201. 


55-7-309. Duty of care; contractual limitation of carrier's liability. 


(a) A carrier that issues a bill of lading, whether negotiable or nonnegotiable, shall exercise 
the degree of care in relation to the goods that a reasonably careful person would exercise under 
similar circumstances. This subsection does not affect any statute, regulation or rule of law that 
imposes liability upon a common carrier for damages not caused by its negligence. 

(b) Damages may be limited by a term in the bill of lading or in a transportation agreement 
that the carrier's liability may not exceed a value stated in the bill or transportation agreement if 
the carrier's rates are dependent upon value and the consignor is afforded an opportunity to de- 
clare a higher value and the consignor is advised of the opportunity. However, such a limitation is 
not effective with respect to the carrier's liability for conversion to its own use. 

(c) Reasonable provisions as to the time and manner of presenting claims and commencing 
actions based on the shipment may be included in a bill of lading or a transportation agreement. 


History: 1953 Comp., § 50A-7-309, enacted by Laws used to establish agreed terms between carriers and ship- 


1961, ch. 96, § 7-309; 2005, ch. 144, § 75. pers that have an on-going relationship. 
2. References to public tariffs in former Section 7- 
OFFICIAL COMMENTS 309(2) [55-7-309(2) NMSA 1978] and (8) have been de- 
UCC Official Comments © by ALI & the NCCUSL. Re- leted in light of the modern era of deregulation. See Com- 
dtinune. permission of oe PEB for the UCC. All ment 2 to Section 7-103 [55-7-103 NMSA 1978]. If a tariff 
rights reserved. is required under state or federal law, pursuant to Sec- 
Prior Uniform Statutory Provision. — Former ASE tion 7-1038(a), the tariff would control over the rule of this 
tion 7-309 [55-7-309 NMSA 1978]. section. As governed by contract law, parties may incor- 
Changes. — References to tariffs eliminated because of’ porate by reference the limits on the amount of damages 
deregulation, adding reference to transportation agree- or the reasonable provisions as to the time and manner 
ments, and for style. of presenting claims set forth in applicable tariffs, eg. a 
Purposes. — { maximum unit value beyond which goods are not taken 
1. A bill of lading may also serve as the contract be- ora oped ei responsibility for undeclared articles of 
tween the carrier and the bailor. Parties in their contract extraordinary value. 
should be able to limit the amount of damages for breach 3. As under former Section 7-309(2) [55-7-309(2) 
of that contract including breach of the duty to take rea- NMSA 1978], subsection (b) provides that a limitation 
sonable care of the goods, The parties cannot disclaim by of damages is ineffective if the carrier has converted the 
contract the carrier's obligation of care, Section 1-302 [55- goods to its own use. A mere failure to redeliver the goods 
1-302 NMSA 1978]. is not conversion to the carrier's own use.’ Conversion to 
Federal statutes and treaties for air, maritime and rail its own use" is narrower than the idea of conversion gener- 
transport may alter the standard of care. These federal ally. Art Masters Associates, Ltd. v. United Parcel Service, 
statutes and treaties preempt this section when applica- 77 N.Y.2d 200, 567 N.E.2d 226 (1990); See, Kemper Ins. Co. 
ble. Section 7-103 [55-7-103 NMSA.1978]. Subsection (a) 4. Fed. Ex. Corp., 252 F.3d 509 (1st Cir), cert. denied 534 
does not impair any rule of law imposing the liability of U.S. 1020 (2001) (opinion interpreting federal law), 
an insurer on a common carrier in intrastate commerce. 4. As used in this section, damages may include dam- 
Subsection (b), however, applies to the common carrier's ages arising from delay in delivery. Delivery dates and 
liability as an insurer as well as to liability based on neg- times are often specified in the parties’ contract. See Sec- 
ligence. Subsection (b) allows the term limiting damages tion 7-403 [55-7-403 NMSA 1978]. 
to appear either in the bill of lading or in the parties' Cross References. — Sections 1-302 [55-1-302 NMSA 
transportation agreement. Compare 7-204(b) [55-7-204(b) 1978], 7-103 [55-7-103 NMSA _ 1978], 7-204 [55-7-204 
NMSA 1978]. Subsection (c) allows the parties to agree NMSA 1978], 7-403 [55-7-403 NMSA 1978], 
to provisions regarding time and manner of presenting Definitional Cross References. — 
claims or commencing actions if the provisions are either “Action ' Section 1-201 [55-1-201 NMSA 1978]. 
in the bill of lading or the transportation agreement. Com- “Bill of lading". . Section 1-201, 
pare 7-204(c). Transportation agreements are commonly Carrier". Section 7-102 [55-7-102 N36. 1978]. 


"Consignor", Sa 7-102. 
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55-7-401 DOCUMENTS OF TITLE ~ - 55-7-401 


"Document of Title". Section 1-102 [55-1-102. NMSA Provision in carrier's contract regarding amount of re- 
1978]. covery for damages as provision of liquidating damages or 
"Goods". Section 7-102. limitation of liability, 128 A.L.R. 632. 
"Value". Section 1-204 [55-1-204 NMSA 1978]. Presumption and burden of proof as to consignee's title 
to or interest in respect of goods comprising shipment, in 
ANN OTATIONS consignee's action against carrier for loss, damage, delay, 
Repeals and reenactments. — Laws 2005, ch. 144, nondelivery or conversion, 135 A.L.R, 456. ; 
§ 75, effective January 1, 2006, repealed former 55-7-309 Expiration of period pancek ibed by bill of lading or stat- 
NMSA 1978 as enacted by Laws 1961, ch. 96, § 7-309, and ute or shipper's claim or action against carrier as affecting 
enacted a new section. Pursuant to 12-2A-14 NMSA 1978, his e ights to avail himself of claim by recoupment in car- 
the 2005 revision is considered an amendment rather rier's action against him, 140 A.L.R. 816. — 
thawalnew.enactments Initial carrier's liability as that of carrier or of ware- 
Am. Jur. 2d, A.L.R. and C.J.S, references. — 14 Am. houseman in respect to goods while in its warehouse 
Jur, 2d Carriers § 552 et seq. 578: 15A Am. Jur, 2d Com- awaiting delivery to connecting carrier, 172 A.L.R. 802. 
mercial Code § 48. Presumption and burden of proof or of evidence where 


Application of state statute as to carrier's limitation goods stored in situation governed by Uniform Warehouse 
of common-law liability to federal government operating Receipts Act are stolen, or are damaged or lost by fire or 
railroads; 4 A.L.R. 1680, 8 A.L.R. 969, 10 A.L.R. 956, 11 water, 13 A.L.R.2d 681, 

A.L.R. 1450, 14 A.L.R. 234, 19 A.L:R. 678, 52. A.L.R. 296. Provision in bill of lading prohibiting or Hania con- 
Stipulation limiting amount of carrier's liability ‘as ap- signee's right to inspect goods shipped, 25.4.L.R.2d 770. 
plicable where goods are stolen by its employee, 5 A.L.R. Conclusiveness of receipt clauses in bill of lading, 67 

986, 52 A‘L.R. 1073. ALR2d 1028.00 

Carrier's right to stipulate against liability for loss re- Railroad carrier's liability where goods were allegedly 
sulting from strike causing delay in transportation, 45 are i by failure to properly refrigerate, 4 A.L.R.3d 
A.L.R. 921, hae 

Refusal on grounds of public policy of forum to enforce _ Liability of carrier by land for damage to goods result- 
stipulation in carrier's contract limiting its liability, valid ing from improper packing by carrier, 7 A.L.R.3d 723. 
according to the proper law of the contract, 57 A.L.R. 175. Validity and construction of stipulation exempting car- 

Effect of value limitation clause in bill of lading or ship- rier from liability for loss or damage to property at nona- 
ping receipt for goods misdescribed therein or not received gency station, 16A.L.R3d 1111, 
by carrier, 74 A.L.R. 1382. Validity of contractual provision limiting place or court 
~ Validity as affected by rule against unjust discrimination, in which action may be brought, 31 A.L.R.4th 404. 
of agreement in bill of lading to insurance, 76 A.L.R. 1265. Liability of warehouseman or other bailee for loss 

Provision in warehouseman's receipt limiting liability of goods stored at other than agreed-upon place, 76 


orcas where warehouseman converts property, 99 oe Cte 88 405, 406, 448 to 459, 
PART 4 
WAREHOUSE RECEIPTS AND BILLS OF LADING; 
GENERAL OBLIGATIONS 


55-7-401. Irregularities in issue of receipt or bill or conduct of issuer. 


The obligations imposed by Chapter 55, Article 7 NMSA 1978 on an issuer apply to a document 
of title even if: 

(1) the document does not comply with the requirements of Chapter 55, Article 7 NMSA 1978 
or of any other statute, rule or regulation regarding its issuance, form or content; 

(2) the issuer violated laws regulating the conduct of its business; 

(3) the goods covered by the document were owned by the bailee when the document was is- 
sued; or 

(4) the person issuing the document is not a warehouse, but the document purports to be a 
warehouse receipt. 


History: 1953 Comp., § 50A-7-401, enacted by Laws Purposes. — 
1961, ch. 96, § 7-401; 2005, ch. 144, § 76. The bailee's liability on its document despite non-receipt 
or misdescription of the goods is affirmed in Sections 7- 
OFFICIAL COMMENTS 208 [55-7-203 NMSA 1978] and 7-301 [55-7-301 NMSA 
UCC Official Comments © by ALI & the NCCUSL. Re- 1978]. The purpose of this section is to make it clear that 
produced with permission of the PEB for the UCC. All regardless of irregularities a document which falls within 


rights reserved. the definition of document of title imposes on the issuer 
Prior Uniform Statutory Provision. — Former Sec- the obligations stated in this Article. For example, a bailee 
tion 7-401 [55-7-401 NMSA 1978]. will not be permitted to avoid its obligation to deliver the 
; goods (Section 7-403 [55-7-403 NMSA 1978]) or its obli- 


.—C le only. 
phere BRE SO RSE Lo gation of due care with respect to them (Sections 7-204 


787 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


55-7-402 


[55-7-204 NMSA 1978] and 7-309 [55-7-309 NMSA 1978)}) 
by taking the position that no valid "document" was is- 
sued because it failed to file a statutory bond or did not 
pay stamp taxes or did not disclose the place of storage in 
the document. Tate v. Action Moving & Storage, Inc. , 383 
S.H.2d 229 (N.C. App. 1989), rev. denied 389 S.H.2d 104 
(N.C, 1990). Sanctions against violations of statutory or 
administrative duties with respect to documents should 
be limited to revocation of license or other measures pre- 
scribed by the. regulation imposing the duty. See Section 7- 
103 [55-7-103 NMSA 1978]. 

Cross References. — Sections 7-103 15Be 7-103. NMSA 
1978], 7-203 :[55-7-208 NMSA 1978], 7-204 [55-7-204 
NMSA 1978], 7-301 [55-7-301 NMSA 1978], 7-309 [55-7- 
309 NMSA 1978]. 

Definitional Cross References. — 

"Bailee"; Section 7-102 [55-7-102 NMSA 1978). 

"Document of title", Section 1-201 [55-1-201 NMSA 
1978], 

"Goods". Section 7-102. 

"Issuer". Section 7-102. 

"Person". Section 1-201. 
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"Warehouse receipt”. Section 1-201. 
"Warehouse". Section 7-102, 


ANNOTATIONS, 


Repeals and reenactments, — Laws 2005, ch. 144, 
§ 76, effective January 1, 2006, repealed former 55-7-401 
NMSA 1978 as enacted by Laws 1961, ch. 96, §°7-401, and 
enacted a new section. Pursuant to 12-2A-14 NMSA 1978, 
the 2005 revision is considered an amendment rather 
than a new enactment. 

Am. Jur. 2d, A.L.R. and CuJ.S. ig ihe fh — 15A 
Am, Jur, 2d Comutteial Code § 47; 78 Am. Jur. 2d Ware- 
houses §§ 40, 42. 

Provision in warehouseman's receipt limiting liability 
as applicable where warehouseman converts property, 99 
A.L.R. 266. 

Legal effect of transaction by which commodity is re- 
ceived for storage by one who has not compliediwith statu- 
tory conditions necessary to become a public warehouse- 
man, 108 A.L.R. 928. 

18 C.J.S, Carriers § 392; 80 C.I.S. Shipping § 260 et seq.; 
93 C.J.S. Warehousemen and Safe Depositaries § 20. 


55-7-402. Duplicate document of title; overissue. 


A duplicate or any other document of title purporting to cover goods already represented by an 
outstanding document of the same issuer does not confer any right in the goods, except as provided 
in the case of tangible bills of lading in a set of parts; overissue of documents for fungible goods; 

substitutes for lost, stolen or destroyed documents; or substitute documents issued pursuant to 
Section 55-7-105 NMSA 1978. The issuer is liable for damages caused by its. overissue or faihune to 
identify a duplicate document by a conspicuous notation. 


History: 1953 Comp., § 50A-7-402, enacted by Laws 
1961, ch. 96, § 7-402; 2005, ch. 144, § 77. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI.& the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved, 

Prior Uniform Statutory Provision. — Former Sec- 
tion 7-402 [55-7-402 NMSA 1978]. 

Changes. — Changes to accommodate electronic docu- 
ments. 

Purposes. — 

1. This section treats a duplicate which is not prop- 
erly identified as a duplicate like any other overissue of 
documents: a purchaser of such a document acquires no 
title but only a cause of action for damages against the 
person that made the deception possible, except in the 
cases noted in the section. But parts of a tangible bill law- 
fully issued in a set of parts are not "overissue" (Section 7- 
304 [55-7-304 NMSA 1978]). Of course, if the issuer has 
clearly indicated that a document is a duplicate so that 
no one can be deceived by it, and in: fact the duplicate is 
a correct copy of the original, the issuer is not liable for 
preparing and delivering such a duplicate copy. 

Section 7-105 [55-7-105 NMSA 1978] allows documents 
of title to be reissued in another medium. Re-issuance of a 
document in an alternative medium under Section 7-105 
requires that the original document be surrendered to the 
issuer in order to make the substitute document the effec- 
tive document, If the substitute document is not issued in 
compliance with section 7-105, then the document should 
be treated as a duplicate under this section. 

2. The section applies to nonnegotiable documents to 
the extent of providing an action for damages for one who 
acquires an unmarked duplicate from a transferor who 
knew the facts and would therefore have had no cause of 


action against the issuer of the duplicate. Ordinarily the 
transferee of a nonnegotiable document acquires only the 
rights of its transferor. 

3. Overissue is defined so as to exclude the common 
situation, where two valid documents of different issu- 
ers are outstanding for the same goods at the same time. 


_ Thus freight forwarders commonly issue bills of lading to 
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their customers for small shipments to be combined into 
carload shipments for which the railroad will issue a bill 
of lading to the forwarder. So also a warehouse receipt 
may be outstanding against goods, and the holder of'the 
receipt may issue delivery orders against the same goods, 
In these cases dealings with the subsequently issued doc- 
uments may be effective to transfer title; e.g. negotiation 
of a delivery order will effectively transfer title in the ordi- 
nary case where no dishonesty has occurred and the goods 
are available to satisfy the orders, Section 7-503 [55-7-503 
NMSA 1978] provides for. cases of conflict. between, docu- 
ments of different issuers. 

Cross References. — 

Point 1: Sections 7-105 [55-7-105 NMSA 1978], a 207 
[55-7-207 NMSA 1978], 7-304 [55-7- 304 NMSA 1978], and 
7-601 [55-7-601 NMSA 1978]. ~ 

Point 3: Section 7-503 [55-7-503 NMSA 1978]. 

Definitional Cross References, — 

"Bill of lading", Section 1-201 [55-1-201 NMSA Ag7 Rh 

"Conspicuous". Section 1-201.. 

"Document of title". Section 1-201. 

"Fungible goods." Section 1-201. 

"Goods". Section 7-102 [55-7-102 NMSA 1978]. 

"Issuer". Section 7-102. 

"Right". Section 1-201. 


ANNOTATIONS 


Repeals and reenactments. — Laws 2005, ch, 144, 
§ 77, effective January 1, 2006, repealed former 55-7-402 
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NMSA 1978 as enacted by Laws 1961, ch. 96, § 7-402, and Assignment of duplicate bill of lading as terminating 
enacted a new section. Pursuant to 12-2A-14 NMSA 1978, vendor's right of stoppage in transitu, 7 A.L.R. 1422. 

the 2005 revision is considered an amendment rather 18 C.J.S. Carriers § 402; 98 C.J.S. Warehousemen and 
than a new enactment. Safe Depositaries § 23. 


Am, Jur. 2d, A.L.R. and CuJ.S. datandneeet — 13 Am, 
dur, 2d Carviers § 327; 15A Am. Jur. 2d Commercial Code 
§ 44; 78 Am, Jur. 2d Warehouse § 45. 


55-7-403. Obligation of bailee to deliver; excuse. 


(a) A bailee shall deliver the goods to a person entitled under a document of title if the person 
complies with Subsections (b) and (c) of this section, unless and to the extent that the bailee estab- 
lishes any of the following: 

(1) delivery of the goods to a person whose receipt was rightful as against the claimant; 

(2) damage to or delay, loss or destruction of the goods for which the bailee is not liable; 

(3) previous sale or other disposition of the goods in lawful enforcement of a lien or on a 
warehouse's lawful termination of storage; 

(4) the exercise by a seller of its right to stop delivery pursuant to Section 55-2-705 NMSA 
1978 or by a lessor of its right to stop delivery pursuant to Section 55-2A-526 NMSA 1978; 

(5) a diversion, reconsignment or other disposition pursuant to Section 55-7-303 NMSA 
1978; 1 bit) } 
(6) release, satisfaction or any other personal defense against the claimant; or 

(7) -any other lawful excuse. 

(b) A person claiming goods covered by a document of title shall satisfy the bailee's lien if the 
bailee so requests or if the bailee is prohibited by law from delivering the goods until the charges 
are paid. 

(c) Unless a person claiming the goods is a person against which the document of title does not 
confer a right under Subsection (a) of Section 55-7-503 NMSA 1978: 

(1) the person claiming under a document shall surrender possession or control of any 
outstanding negotiable document covering the goods for cancellation or indication of partial deliv- 
eries; and 

(2) the bailee shall cancel the document or conspicuously indicate in the document the 
partial delivery or the bailee is liable to any person to which the document is duly negotiated. 


History: 1953 Comp., § 50A-7-403, enacted by Laws 2. The principal case covered by subsection (a)(1) is de- 


1961, ch. 96, § 7-403; 2005, ch. 144, § 78. livery to a person whose title is paramount to the rights 
Compiler's notes. — New Mexico did not adopt the represented by the document. For example, if a thief de- 
optional language of the uniform act in Subsection (1) posits stolen goods in a warehouse facility and takes a 
(b) which would have placed the burden of establishing negotiable receipt, the warehouse is not liable on the re- 
negligence in cases relevant to that subsection on persons ceipt if it has surrendered the goods to the true owner, 
entitled under the document. even though the receipt is held by a good faith purchaser. 
See Section 7-503(a) [55-7-503(a) NMSA 1978]. However, 
OFFICIAL COMMENTS if the owner entrusted the goods to a person with power 
UCC Official Comments © by ALI & the NCCUSL. Re- of disposition, and that person deposited the goods and 
produced with permission of the PEB for the UCC. All took a negotiable document, the owner receiving delivery 
rights reserved. would not be rightful as against a holder to whom the ne- 
Prior Uniform Statutory Provision. — Former Sec- gotiable document was duly negotiated, and delivery to 
tion 7-403 [55-7-403 NMSA 1978]. the owner would not give the bailee a defense against such 
Changes. — Definition in former Section 7-403(4) [55- a holder. See Sections 7-502(a)(2), 7-503(a)(1) [55-7-502(a) 
7-403(4) NMSA 1978] moved to Section 7-102 [55-7-102 (2), 55-7-503(a)(1) NMSA 1978}. 
NMSA 1978]; bracketed language in former Section 7- 3. Subsection (a)(2) amounts to a cross reference to all 
403(1)(b) [55-7-403(1)(b) NMSA 1978] deleted; added cross the tort law that determines the varying responsibilities 
reference to Section 2A-526 [55-2A-526 NMSA 1978]; and standards of care applicable to commercial bailees. A 


restatement of this tort law would be beyond the scope of 
Purposes. — this Act. Much of the applicable law as to responsibility 
1. The present section, following former Section 7- of bailees for the preservation of the goods and limitation 


403 [55-7-403 NMSA 1978], is constructed on the basis of of liability in case of loss has been codified for particular 


stating what previous deliveries or other circumstances classes of bailees in interstate and foreign commerce by 
operate to excuse the bailee's normal obligation on the federal legislation and treaty and for intrastate carriers 
document. Accordingly, "justified" deliveries under the and other bailees by the regulatory state laws preserved 
pre-Code uniform acts now find their place as "excuse" un- by Section 7-103 [55-7-103 NMSA 1978]. In the absence of 
der Subsection (a). governing legislation the common law will prevail subject 
to the minimum standard of reasonable care prescribed 


changes for style. 
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by Sections 7-204 [55-7-204 NMSA 1978] and 7-309 .[55-7- 
309 NMSA 1978] of this Article. 

The bracketed language found in former Section 7- 
403(1)(b) [55-7-408 NMSA 1978] has been deleted thereby 
leaving the allocations of the burden of going forward with 
the evidence and the burden of proof to the procedural law 
of the various states, 

Subsection (a)(4) contains a cross reference to both the 
seller's and the lessor's rights to stop delivery under Ar- 
ticle 2 and Article 2A respectively. 


4, As under former Section 7-403 [55-7-403 “NMSA 


1978], there is no requirement that a request for delivery 
must be accompanied by a formal tender of the amount of 
the charges due. Rather, the bailee must request. payment 
of the amount of its lien when asked to deliver, and only 
in case this request is refused is it justified in declining to 
deliver because of nonpayment of charges. Where delivery 
without payment is forbidden by law, the request is treated 
as implicit. Such a prohibition reflects a policy of uniformity 
to prevent discrimination by failure to request payment in 
particular cases. Subsection (b) must be read in conjunction 
with the priorities given to the warehouse lien and the car- 
rier lien under Section 7-209 [55-7-209 NMSA 1978] and 7- 
307 [55-7-307 NMSA 1978], respectively. If the parties are 
in dispute about whether the request for payment of the 
lien is legally proper, the bailee may have recourse to inter- 
pleader. See Section 7-603 [55-7-603 NMSA 1978], 

5, Subsection (c) states the obvious duty of a bailee to 
take up a negotiable document or note partial deliveries 
conspicuously thereon, and the result of failure in that 
duty. It is subject to only one exception, that stated in Sub- 
section (a)(1) of this section and in Section 7-503(a) [55- 
7-503 NMSA 1978], Subsection (c) is limited to cases of 
delivery to a claimant; it has no application, for example, 
where goods held under a negotiable document are law- 
fully sold to enforce the bailee's lien. 

6. When courts are considering subsection (a)(7), "any 
other lawful excuse," among others, refers to compliance 
with court orders under Sections 7-601 [55-7-601 NMSA 
1978], 7-602 [55-7-602 NMSA 1978] and 7-603 [55- 7-603 
NMSA 1978]. 

Cross References. — 

Point 2: Sections 7-502 [55-7-502 NMSA 1978] and 7- 
503 [55-7-503 NMSA 1978]. 

Point 3: Sections 2-705 [55-2-705 NMSA 1978], 2A-526 
[55-2A-526 NMSA 1978]; 7-103 [55-7-103 NMSA 1978], 7- 
204 [55-7-204 NMSA 1978], and 7-309 [55-7-309 NMSA 
1978] and 10-103 [55-10-103 NMSA 1978]. 

Point 4: Sections 7-209 [55-7-209 NMSA 1978], 7-307 
[55-7-307 NMSA 1978] and 7-603 [55-7-603 NMSA 1978]. 

Point 5: Section 7-503(1) [55-7-503(1) NMSA 1978]. 

Point 6: Sections 7-601 [55-7-601 NMSA 1978], 7-602 
[55-7-602 NMSA 1978], and 7-603. 

Definitional Cross References. — 

"Bailee". Section 7-102 [55-7-102 NMSA’ 1978]. 

"Conspicuous". Section 1-201 [55-1-201 NMSA 1978]. 

"Delivery". Section 1-201. 

"Document of title". Section 1-201. 

"Duly negotiate". Section 7-501 [55-7-501 NMSA 1978]. 

"Goods". Section 7-102. 

"Lessor". Section 2A-103 [55-2A-103 NMSA 1978]. 

"Person", Section 1-201. : 

"Receipt of goods". Section 2-103.[55-2-1038 NMSA RN hi 

"Right". Section 1-201. 

"Terms". Section 1-201. 

"Warehouse". Section 7-102. 


ANNOTATIONS 


Repeals and reenactments. — Laws 2005, ch. 144, 
§ 78, effective January 1, 2006, repealed former 55-7-403 
NMSA 1978 as enacted by Laws 1961, ch. 96, § 7-403, and 
enacted a new section. Pursuant to 12-2A-14 NMSA 1978, 
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the 2005 revision is considered an amendment. rather 
than a new enactment. 

Burden of proving ordinary care upon ware- 
houseman. — Plain and unambiguous language of the 
law has changed common-law rule so as to place the bur- 
den upon the warehouseman to show that in the exercise 
of ordinary care, he is unable to redeliver the goods bailed 
to him. Denning Warehouse Co, v. Widener, 172 F.2d 910, 
13 A.L.R.2d 669 (10th Cir. 1949) (decided under prior law). 

Not enough to show fire of unknown origin. — Es- 
tablishment of fact that broomcorn ‘in warehouseman's 
custody was destroyed by fire of unknown origin does not, 
without more, sustain the burden of showing due care 
with respect to it, Denning Warehouse Co. v. Widener, 172 
F.2d 910, 13 A.L.R.2d 669 (10th Cir, 1949) (decided under 
prior law). 

Evidence allowable in damage suit. — In damage 
suit to recover for broomcorn in custody of warehouseman, 
evidence to effect that debris had been allowed to collect 
beneath platform or floor on which broomcorn was stored, 
and concerning smoking in and around the place were 
properly submitted to the jury and its findings were held 
binding on review. Denning Warehouse Co, v. Widener, 172 
F.2d 910, 13 A.L.R.2d 669 (10th Cir. 1949) (decided under 
prior law). 

Am. Jur. 2d, A.L.R. and C.J.S. pafarannen — 13 Am. 
Jur, 2d Gar ar § 459 et seq.; 15A Am. Jur. 2d Commercial 
Code §8§ 36, 63; 78 Am. Jur. 2d Warehouses §§ 38, 75, 78, 
201, 203, 205, 208 to 210, 212, 214, 215, 217 to 219, 255, 
293. 

Duty of carrier to deliver goods on siding or private 
track of consignee, 1 A.L.R. 1425. 

Delivery of goods to one whose authority to act for con- 
signee has ceased, 2 A.L.R. 279. 

Duty to notify consignor when consignee, or person to 
be notified, refuses to accept goods, 4A.L.R. 1285.  —~ 

Lost or mislaid property, respective rights of carrier or 
one in similar relation to owner and finder, 9 A:L:R, 1388, 
170 A.L.R. 706. é 

What constitutes delivery to carriers of goods in ware- 
house, 22 A.L.R. 985, 113 A.L.R. 1459. 

Delivery without collecting charge as stipulated or di- 
rected as affecting liability, 24 A.L.R. 1163, 78 A.L.R. 926, 
129 A.L.R, 2138. 
~ Delay, or damages incident to delay, in transportation, 
due to strike, liability of carrier, 28 A.L.R. 508, 45 A.L:R. 
919. 

Rights of purchaser of warehouse receipt tend” ware- 
houseman, 38 A.L.R. 1205. 

Delay in transportation or delivery as affecting carrier's’ 
liability for loss of or damages to goods by act of God, 46 
A.L.R, 302. 

Delivery by carrier or warehouseman of property to im- 
postor, 54 A.L.R..1335. 

Warehouseman's bond as covering warehouse Meee 
issued by warehouse to itself or for its own property, 61 
A.L.R. 331, 

Diverting shipment, right of shipper or consignee, 61 
A.L.R. 1809. 

Carrier's employees as agents of shipper or consignee in 
unloading or caring for livestock at,destination, 62-A.L.R. 
525. 

Interest on damages for warehouseman' s refusal to de- 
liver property, or for injury to, or loss of property, 96 A.L.R. 
18, 36 A.L.R.2d 337. 

Provision in warehouseman's receipt limiting Hability 
as applicable where warehouseman converts property, 99 
A.L.R. 266. 

Presumption and burden of proof as to carrier's respon- 
sibility for goods received in good condition and delivered 
to consignee in bad condition, 106 A.L.R. 1156. 
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Duty of warehouseman to take up and cancel negotiable 
receipt upon delivering goods as delegable or nondelega- 
ble, 139 A.L.R. 1488. : 

Consignee's refusal to accept delivery at place speci- 
fied in the contract, or carrier's inability to make delivery 
at that place, as terminating its liability as carrier, 149 
A.L.R. 1118. 

When carrier put upon notice that delay in transpor- 
tation or delivery will cause special damages, 166 A.L.R. 
1034. 

Presumptions and burden of proof or of evidence where 
goods stored in situation governed by Uniform Warehouse 


DOCUMENTS OF TITLE. 
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Receipts Act are stolen, or are damaged or lost by fire or 
water, 13 A.L.R.2d 681, 

Shipper's ratification of carrier's unauthorized delivery 
or misdelivery, 15 A.L.R.2d 807. 

Carrier's liability for conversion by delivery in violation 


of provision in bill of lading prohibiting or limiting con- 


signee's right to inspect goods shipped, 25 A.L.R.2d 770. 
Liability of carrier for delivering goods sent C.O.D. 
without receiving cash payment, 27 A.L.R.3d 1320. 
13 C.J.S, Carriers 8§ 408 to 417; 80 C.J.S. Shipping § 
268 et seq.; 93 C.J.S. Warehousemen and Safe Depositar- 
ies §§ 27, 64. 


55-7 -404. No liability for good-faith delivery pursuant to document of 


title. 


A bailee that in good faith has received goods and delivered or otherwise disposed of the goods 
according to the terms of a document of title or pursuant to Chapter 55, Article 7 NMSA 1978 is 


not liable for the goods even if: 


(1). the person from which the bailee received the goods did not have authority to procure the 


document or to dispose of the goods; or 


(2) the person to which the bailee delivered the goods did not have authority to receive the 


goods. 


History: 1953 Comp., § 50A-7-404, enacted by Laws 
1961, ch, 96, § 7-404; 2005, ch, 144, § 79. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

Prior Uniform Statutory Provision. — Former Sec- 
tion 7-404 [55-7-404 NMSA 1978]. 

Changes. — Changes reflect the definition of good faith 
in Section 1-201 [55-1-201 NMSA 1978] and for style. 

Purposes. — 

This section uses the test of good faith, as defined in 
Section. 1-201 [55-1-201 NMSA-1978]; to continue the 
policy of former Section 7-404 [55-7-404 NMSA 1978], 
Good faith now means "honesty in fact. and the obser- 
vance of reasonable commercial standards of fair deal- 
ing." The section states explicitly that the common law 
rule of "innocent conversion" by unauthorized "intermed- 
dling" with another's) property is inapplicable to. the: op- 
erations of commercial carriers and warehousemen that 
in good faith perform obligations that they have assumed 
and that generally they are under-a legal compulsion to 
assume. The section applies to delivery to a fraudulent 
holder of a valid document as well:as to delivery to the 
holder of an invalid document. Of course, in appropriate 
circumstances, a bailee may. use interpleader or other 
dispute resolution pallet See Section 7- 608: [55-7-603 
NMSA ana 


Cross References. — Section 7-603 [55-7-603 NMSA 
1978]. 

Definitional Cross References. — 

"Bailee", Section. 7-102 [55-7-102 NMSA 1978]. 

"Delivery". Section 1-201 [55-1-201 NMSA 1978]. 

"Document of title", Section 1-201. 

"Good faith". Section 1-201. 

"Goods". Section 7-102. 

"Person". Section 1-201. 

"Receipt of goods". Section 2-103 [55-2-103 NMSA 1978]. 

"Term", Section 1-201. 


ANNOTATIONS 


Repeals and reenactments. — Laws 2005, ch. 144, 
§ 79, effective January 1, 2006, repealed former 55-7-404 
NMSA 1978 as enacted by Laws 1961, ch. 96, § 7-404, and 
enacted a new section. Pursuant to 12-2A-14 NMSA 1978, 
the 2005 revision is considered an amendment rather 
than a new enactment, 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 13 Am. 
Jur. 2d Carriers § 474; 78 Am. Jur. 2d Warehouses §§ 201, 
204. 

Lack of endorsement or irregular endorsement of ware- 
house receipt or bill of lading as affecting privilege of 
goods, 18 A.L.R. 588. 

Effectiveness, as pledge, of transfer of nonnegotiable in- 
struments which represent obligations, 53 A.L.R.2d 1396. 

93 C.J.S. Warehousemen and Safe Depositaries § 27. 


S PART 5 | 
WAREHOUSE RECEIPTS AND BILLS OF LADING; 
NEGOTIATION AND TRANSFER | 


55-7-501. Form of negotiation and requirements of due negotiation. 


(a) The following rules apply to.a negotiable tangible document of title: 
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(1) if the document's original terms run to the order of a named person, the document is 
negotiated by the named person's indorsement and delivery. After the named person's indorse- 
ment in blank or to bearer, any person may negotiate the document by delivery alone; 

(2) ifthe document's original terms run to bearer, it is negotiated by delivery alone; 

(3) if the document's original terms run to the order of a named person and it is delivered 
to the named person, the effect is the same as if the document had been negotiated; 

(4) negotiation of the document after it has been indorsed to a named person requires in- 
dorsement by the named person and delivery; and 

(5) a document is duly negotiated if it is negotiated in the manner stated in this subsec- 
tion to a holder that purchases it in good faith, without notice of any defense against or claim to it 
on the part of any person, and for value, unless it is established that the negotiation is not in the 
regular course of business or financing or involves receiving the document in settlement or pay- 
ment of a monetary obligation. 

(b) The following rules apply to a negotiable electronic document of title: 

(1) if the document's original terms run to the order of a named person or to bearer, the 
document is negotiated by delivery of the document to another person. Indorsement by the named 
person is not required to negotiate the document; 

(2) ifthe document's original terms run to the order of a named person and the named per- 
son has control of the document, the effect is the same as if the document had been negotiated; and 

(3) a document is duly negotiated if it is negotiated in the manner stated in this subsec- 
tion to a holder that purchases it in good faith, without notice of any defense against or claim to it 
on the part of any person, and for value, unless it is established that the negotiation is not in the 
regular course of business or financing or involves taking delivery of the document in settlement 
or payment of a monetary obligation; 

(c) Indorsement of a nonnegotiable document of title neither makes it negotiable nor adds to 
the transferee's rights. 

(d) The naming in a negotiable bill of lading of a person to be notified of the arrival of i goods 
does not limit the negotiability of the bill or constitute notice to a purchaser of the bill of any inter- 
est of that person in the goods. 


History: 1953 Comp., § 50A-7-501, enacted by Laws has always been, as shown by the case situations, the fur- 
1961, ch. 96, § 7-501; 2005, ch. 144, § 80. therance and protection of the regular course of trade. The 
reason for allowing a person, in bad faith or in error, to 


OFFICIAL COMMENTS convey away rights which are not its own has from the be- 
UCC Official Comments © by ALI & the NCCUSL. Re- ginning been to make possible the speedy handling of that 
produced with permission of the PEB for the UCC. All great run of commercial transactions which are patently 
rights reserved. usual and normal, 
Prior Uniform Statutory Provision, — Former Sec- There are two aspects to the usual and normal course 
tion 7-501 [55-7-501 NMSA 1978]. of mercantile dealings, namely, the person making the 
Changes, — To accommodate negotiable electronic doc- transfer and the nature of the transaction itself, The first 
uments of title. question which arises is: Is the transferor a person with 
Purpose, — whom it is reasonable to deal as having full powers? In 
1, Subsection (a) has been limited to tangible negotia- regard to documents of title the only holder whose pos- 
ble documents of title but otherwise remains unchanged SeSS10N OF control appears, commercially, to be in order is 
in substance from the rules in former Section 7-501 [55-7- almost invariably @ person 1n the trade. No commercial 
501 NMSA 1978]. Subsection (b) is new and applies to ne- purpose is served by allowing a tramp or a professor to 


"duly negotiate" an order bill of lading for hides or cotton 


otiable electronic documents of title. Delivery of a nego- : : 
B he ° not their own, and since such a transfer is obviously not 


tiable electronic document is through voluntary transfer 


of control, Section 1-201 [55-1-201 NMSA 1978] definition in the regular course of business, it is excluded from the 
of "delivery." The control concept as applied to negotiable scope of the protection of subsections (a)(5) or (b)(38), : 
electronic documents of title is the substitute for both pos- The second question posed by the "regular course 
session and indorsement as applied to negotiable tangible qualification is: Is the transaction one which is normally 
documents of title. Section 7-106 [55-7-106 NMSA 1978]. proper to pass full rights without inquiry, even though 

Article 7 does not separately define the term "duly ne- _the transferor itself may not have such rights to pass, 
gotiated," However, the elements of "duly negotiated" are and even though the transferor may be acting in breach 
set forth in Subsection (a)(5) for tangible documents and of duty? In raising this question the "regular course" cri- 
(b)(3) for electronic documents. As under former Section 7- terion has the further advantage of limiting, the effective 
501 [55-7-501 NMSA 1978], in order’to effect a "due nego- | wrongful disposition to transactions whose protection will 
tiation" the negotiation must be in the "regular course of really further trade. Obviously, the snapping up of goods 
business or financing" in order to transfer greater rights for quick resale at a price suspiciously below the mar- 
than those held by the person negotiating. The foundation ket deserves no protection as a matter of policy: it is also 
of the mercantile doctrine of good faith purchase for value clearly outside the range of regular course. 
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Any notice on the document sufficient to put a merchant Cross References. — Sections 1-307 [55-1-307 NMSA 
on inquiry as to the "regular course" quality of the trans- 1978], 7-502 [55-7-502 NMSA 1978] and 7-503 [55-7-503 
action will frustrate a "due negotiation". Thus irregularity NMSA 1978]. 
of the document or unexplained staleness of a bill of lad- Definitional Cross References. — 
ing may appropriately be recognized as negating a nego- "Bearer". Section 1-201 [55-1-201 NMSA 1978]. 
tiation in "regular" course. "Control". Section 7-106 [55-7-106 NMSA 1978], 

A pre-existing claim constitutes value, and "due negoti- "Delivery". Section 1-201. 
ation" does not require "new value." A usual and ordinary "Document of title". Section 1-201. 
transaction in which documents are received as security "Good faith". Section 1-201. 
for credit previously extended may be in "regular" course, "Holder". Section 1-201. 
even though there is a demand for additional collateral "Notice". Section 1-202 [55-1- 202 NMSA 1978]. 
because the creditor "deems himself insecure." But the "Person". Section 1-201. 
matter has moved out of the regular course of financing if "Purchase". Section 1-201. 
the debtor is thought to be insolvent, the credit previously "Rights". Section 1-201. 
extended is in effect cancelled, and the creditor snatches "Term", Section 1-201. 

a plank in the shipwreck under the guise of a demand for "Value". Section 1-204 [55-1-204 NMSA 1978]. 
additional collateral. Where a money debt is "paid" in com- 

modity paper, any question of "regular" course disappears, ANNOTATIONS 

as the case is explicitly excepted from "due negotiation". Repeals and reenactments. — Laws 2005, ch. 144, 

2. Negotiation under this section may be made by any § 80, effective January 1, 2006, repealed former 55-7-501 
holder no matter how the holder acquired possession or NMSA 1978 as enacted by Laws 1961, ch. 96, § 7-501, and 
control of the document. enacted a new section. Pursuant to 12-2A-14 NMSA 1978, 


3. Subsections (a)(3) and (b)(2) make explicit a mat- 


the 2005 revision is considered an amendment rather 
ter upon which the intent of the pre-Code law was clear 


than a new enactment. 


but the language somewhat obscure: a negotiation results Am. Jur, 2d, A.L.R. and C.J.8. cater smcea: ear 
from a delivery to a banker or buyer to whose order the Amn aunad Santmenial Code § 53 et seq.; 68A Am. Jur. 2d 
document has been taken by the person making the bail- Secured Transactions §$ 18, 109, 476, 829, 926 et seq.; 78 
ment. There is no presumption of irregularity in such a Am, dur. 2d Warehouses §§ 63 to 66, 69, 72. 

negotiation; it may very well be in "regular course,’ Pledge by factor of receipts for principal's property, 14 


4. This Article does not contain any provision creat- ALR. 435. 
ing a presumption of due negotiation to, and full rights 
in, a holder of a document of title akin to that created by house receipt as affecting pledge of goods, 18 A.L.R. 588. 
Uniform Commercial Code Article 3. But the reason of Rights of purchaser of warehouse receipt against ware- 
the provisions of this Act (Section 1-307 [55-1-307 NMSA houseman so aiAiaRal 205: 

1978]) on the prima facie authenticity and accuracy of Acceptance of draft for purchase price with warehouse 
third party documents, joins with the reason of the pres- receipt attached or by transfer of draft with receipt as 
ent section to work such a presumption in favor of any passing title to goods, 55 A.L.R. 116, 76 A.L.R. 885, 109 
person who has power to make a due negotiation. It would A.L.R. 1381. 

not make sense for this Act to authorize a purchaser to Duty of warehouseman to take up and cancel negotiable 


indulge the presumption of regularity if the courts were receipt upon delivering goods as delegable or nondelega- 
not also called upon to do so. Allocations of the burden of ble, 139 A.L.R. 1488. 


Lack of endorsement or irregular endorsement of ware- 


going forward with the evidence and the burden of proof Effectiveness, as pledge, of transfer of non-negotiable in- 

are left to the procedural law of the various states. ; struments which represent obligation, 53 A.L.R.2d 1396. 
5. Subsections (c) and (d) are unchanged from prior 13 OJ.S. Carriers § 398; 80 C.J.S. Shipping § 259; 93 

oy and apply to both tangible and electronic documents C.J.8, Warehousemen and Safe Depositaries § 25. 

of title, ) 


55-7-502. Rights acquired by due negotiation. 


(a) Subject to Sections 55-7-205 and 55-7-503 NMSA 1978, a holder to which a negotiable docu- 
ment of title has been duly negotiated acquires thereby: 
(1) title to the document; 
(2) title to the goods; 
(3) all rights accruing under the law of agency or estoppel, including rights to goods deliv- 
ered to the bailee after the document was issued; and 
(4) the direct obligation of the issuer to hold or deliver the goods according to the terms of 
the document free of any defense or claim by the issuer except those arising under the terms of the 
document or under Chapter 55, Article 7 NMSA 1978, but in the case of a delivery order, the bail- 
ee's obligation accrues only upon the bailee's acceptance of the delivery order and the obligation 
acquired by the holder is that the issuer and any indorser will procure the acceptance of the bailee. 
(b) Subject to Section 55-7-503 NMSA 1978, title and rights acquired by due negotiation are 
not defeated by any stoppage of the goods represented by the document of title or by surrender of 
the goods by the bailee and are not impaired even if: 
(1). the due negotiation or any prior due negotiation constituted a breach of duty; 
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(2) any person has been deprived’ of possession ofa negotiable tangible document or con- 
trol of a negotiable electronic document by misrepresentation, fraud, accident, mistake, duress, 


loss, theft or conversion; or 


(3) a previous sale or other transfer of the goods or ited has been made to'a third 


person. 


History: 1953 Comp., § 50A-7-502, enacted by Laws 
1961, ch. 96, § 7-502; 2005, ch. 144, § 81. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL, Re- 
produced with permission of the PEB for the UCC, All 
rights reserved. 

Prior Uniform Statutory Provision. — Former Sec- 
tion 7-502 [55-7-502 NMSA 1978]. 

Changes. — To accommodate electronic documents of 
title and for style. 

Purpose. — 

1. This section applies to both tangible and electronic 
documents of title. The elements of duly negotiated, which 
constitutes a due negotiation, are set forth in Section 7- 
501 [55-7-501 NMSA 1978]. The several necessary quali- 
fications of the broad principle that the holder of a docu- 
ment acquired in a due negotiation is the owner of the 
document and the goods have been brought together in 
the next section (Section 7-503 [55-7-503 NMSA 1978]). 

2. Subsection (a)(3) covers the case of "feeding" of a 
duly negotiated document by subsequent delivery to the 
bailee of such goods as the document falsely purported to 
cover; the bailee in such case is estopped as against the 
holder of the document. 

3. The explicit statement in subsection (a)(4) of the 
bailee's direct obligation to the holder precludes the de- 
fense that the document in question was "spent" after the 
carrier had delivered the goods to a previous holder. But 
the holder is subject to such defenses as non-negligent de- 
struction even though not apparent on the document. The 
sentence on delivery orders applies only to delivery orders 
in negotiable form which have been duly negotiated. On 
delivery orders, see also Section 7-503(b) [55-7-503 NMSA 
1978] and Comment. 

4, Subsection (b) continues: the law which gave full 
effect to the issuance or due negotiation of a negotiable 
document. The subsection adds nothing to the effect of the 
rules stated in Subsection (a), but it has been included 
since such explicit reference was provided under former 
Section 7-502 [55-7-502 NMSA 1978] to preserve the right 
of a purchaser by due negotiation. The listing is not ex- 
haustive: The language"any stoppage" is included lest an 
inference be drawn that a stoppage of the goods before or 
after transit might cut off or otherwise impair the pur- 
chaser's rights. 

Cross References. — Sections 7-103 [55-7-103 NMSA 
1978], 7-205 [55-7-205 NMSA 1978], 7-403 [55-7-403 
NMSA 1978], 7-501 [55-7-501 NMSA: 1978], and 7-503 
[55-7-503 NMSA 1978]. 

Definitional Cross References, — 

"Bailee". Section 7-102 [55-7-102 NMSA 1978]. 

"Control". Section 7-106 [55-7-106 NMSA 1978]. 

"Delivery". Section 1-201 [55-1-201 NMSA 1978], 


"Delivery order". Section 7-102. 
"Document of title”. Section 1-201. 
"Duly negotiate". Section 7-501 [55-7-501 NMSA 1978], 
"Fungible", Section 1-201. 

"Goods", Section 7-102 . 

"Holder". Section 1-201. 

"Issuer". Section 7-102, 

"Person"; Section 1-201. 

"Rights". Section 1-201. 

"Term". Section 1-201. 

"Warehouse receipt". Section 1-201. 


ANNOTATIONS 


Repeals and reenactments. — Laws 2005, ch. 144, 
§ 81, effective January 1, 2006, repealed former 55-7-502 
NMSA 1978 as enacted by Laws 1961, ch. 96, § 7-502, and 
enacted a new section. Pursuant to 12-2A-14 NMSA 1978, 
the 2005 revision is considered an amendment rather 
than a new enactment. 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 13 Am. 
dur, 2d Car HERS § 358 et seq.; 15A Am, Jur. 2d Commercial 
Code § 61 et seq.; 68A Am. Jur. 2d Secured Transactions 
8§ 18, 109, 476; 78 Am. Jur, 2d Warehouses §§ 68 to 75, 
80, 93. 

Receipt of partial payment or commercial paper for pur- 
chase price for goods as terminating vendor's right of stop- 
page in transitu, 7 A.L.R. 1412. 

Assignment of duplicate bill of lading as terminating 
vendor's right of stoppage in transitu, 7 A.L.R. 1422. 

Failure to ship by carrier designated by buyer as affect- 
ing passing of title, 31 A.L.R. 955. 

Right of purchaser of warehouse receipt. against ware- 
houseman, 38 A.L.R. 1205. 

Measure of seller's damages under executory contract 
as affected by his resale of the property, 44 A.L.R. 296, 119 
A.L.R. 1141. 

Passing of title to goods by acceptance of draft for pur- 
chase price, with warehouse receipt attached or by trans- 
fer of draft with receipt, 55 A.L.R. 1116. 

Issuance or nonissuance of bill of lading as 3 affecting de- 
livery of freight to carrier, 113 A.L.R, 1469. 

Right of carrier as against transferee of bil to deny re- 


ceipt of goods, 1380 A.L.R. 1315... 


Validity as against third persons of sale or pledge of 
goods retained in warehouse on premises of seller or pled- 
gor (field warehousing), 183 A.L.R. 209. 

Bailors of goods covered by policy of insurance issued to 
warehousemen as subject to defenses that would be avail- 
able to insurer as against warehousemen, 153 A.L.R. 190. 

Effectiveness, as pledge, of transfer of nonnegotiable in- 
struments which represent obligation, 53 A.L.R.2d 1396. 

13,.C.J.S. Carriers § 400; 80 C.J.S. Shipping § 259; 93 
C.J.S. Warehousemen and Safe Depositaries § 25.’ 


‘ 


55-7-503. Document of title to goods defeated in certain cases. 


(a) A document of title confers no right in goods against a person that before issuance of the 
document had a legal interest or a perfected security interest in the goods and that did not: 
(1) deliver or entrust the goods or any document of title covering the goods to the bailor or 


the bailor's nominee with: 
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(A) actual or apparent authority to ship, store or sell; 
(B) power to obtain delivery under Section 55-7-403 NMSA 1978; or 
(C) power of disposition under Section 55-2-403, Subsection (2) of Section 55-2A-304, 
Subsection (2) of Section 55-2A-305, Section 55-9-320 or Subsection (c) of Section 55-9-321 NMSA 
1978 or other statute or rule of law; or , ) 
(2) acquiesce in the procurement by the bailor or its nominee of any document. 

(b) Title to goods based upon an unaccepted delivery order is subject to the rights of any person 
to which a negotiable warehouse receipt or bill of lading covering the goods has been duly negoti- 
ated, That, title may be defeated under Section 55-7-504 NMSA 1978 to the same extent as the 
rights of the issuer or a transferee from the issuer. 

(c) Title to goods based upon a bill of lading issued to a freight forwarder is subject to the rights 
of any person to which a bill issued by the freight forwarder is duly negotiated. However, delivery 
by the carrier in accordance with Part 4 of this article pursuant to its own bill of lading discharges 
the carrier's obligation to deliver. 


History: 1953 Comp., § 50A-7-503, enacted by Laws under a statute such as the earlier Factors Acts, or under 
1961, ch. 96, § a 503; 2001, ch. 139, § 139; 2005, ch. 144, a rule of law giving effect to apparent ownership. See Sec- 
§ 82, tion 1-103 [55-1-103 NMSA 1978]. 


Persons having an interest in goods also frequently 


OFFICIAL COMMENTS deliver or entrust them to agents or servants other than 
UCC Official Comments © by ALI & the NCCUSL. Re- factors for the purpose of shipping or warehousing or un- 
produced with permission of the PEB for the UCC. All der circumstances reasonably contemplating such action. 


rights reserved. This Act is clear that such persons assume full risk that 


Prior Uniform Statutory Praagiaal 2. RorMerUSeE: the agent to whom the goods are so delivered may ship 
tion 7-503 [55-7-503 NMSA 1978]. or store in breach of duty, take a document to the agent's 


Chlianvesti2> Giidnves’ to ccrosa-eidrendcelta Articlo2A. own order and then proceed to misappropriate the nego- 
and for eer e tiable document of title that embodies the goods: This Act 

Purposes. — makes no distinction between possession or mere custody 

1. In general it may be said that the title of a pur- in such situations and finds no exception in the case of 
chaser by due negotiation prevails over almost any inter- larceny by a bailee or the like. The safeguard in such situ- 
est in the goods which existed prior to the procurement ations lies in the requirement that a due negotiation can 
of the document of title if the possession of the goods by occur only "in the regular course of business or financing 
the person obtaining the document derived from any ac- and that the purchase be in good faith and without notice. 
tion by the prior claimant which introduced the goods See Section 7-501 [55-7-501 NMSA 1978]. Documents of 
into the stream of commerce or carried them along that title have no market among the commercially inexperi- 
stream. A thief of the goods cannot indeed by shipping enced and the commercially experienced do not take them 
or storing them to the thief's own order acquire power to without inquiry from persons known to be truck drivers 
transfer them to a good faith purchaser. Nor can a tenant or petty clerks eyen though such persons purport to be 
or mortgagor defeat any rights of a landlord or mortgagee operating in their own names. , 
which have been perfected under the local law merely by Again, where the seller allows a buyer to receive goods 
wrongfully shipping or storing a portion of the crop or under a contract for-sale, though as a "conditional deliv- 
other goods. However, "acquiescence" by the landlord or ery" or under "cash sale" terms and on explicit agreement 
mortgagee does not require active consent under Subsec- for immediate payment, the buyer thereby acquires power 
tion (a)(2) and knowledge of the likelihood of storage or to defeat the seller's interest by transfer of the goods to 
shipment with no objection or effort to control it is suf- certain good faith purchasers. See Section 2-403 [55-2-403 
ficient to defeat the landlord's or the mortgagee's rights as NMSA 1978}. Both in policy and under the language of 
against one who takes by due negotiation of a negotiable subsection (a)(1) that same power must be extended to ac- 


document. In re Sharon Steel, 176 B.R. 384 (Bankr. W.D. complish the same result if the buyer procures a negotia- 
Pa. 1995); In re R.V. Segars Co, 54 B.R. 170 (Bankr. S.C. ble document of title to the goods and duly negotiates it, 

1985); In re Jamestown Elevators, Inc:, 49 B.R. 661 (Bankr. This comment. 1 should be considered in interpreting 
NLD. 1985). delivery, entrustment or acquiescence in application of 


Section 7-209(c) [55-7-209 NMSA 1978]. 

2. Under Subsection (a) a delivery order issued by a 
person having no right in or power over the goods is inef- 
fective unless the owner acts as provided in Subsection 
(a)(1) or (2). Thus the rights of a transferee of a non- 
negotiable warehouse receipt can be defeated by a deliv- 
ery order subsequently issued by the transferor only if the 
transferee "delivers or entrusts" to the "person procuring" 
the delivery order or "acquiesces" in that person's pro- 
curement. Similarly, a second delivery order issued by the 
same issuer for the same goods will ordinarily be subject 


On the other hand, where goods are delivered to a fac- 
tor for sale, even though the factor has made no advances 
and is limited in its duty to sell for cash, the goods are 
"entrusted" to the factor "with actual... authority... to 
sell" under Subsection (a)(1), and if the factor procures a 
negotiable document of title it can transfer the owner's 
interest to a purchaser by due negotiation. Further, where 
the factor is in the business of selling, goods entrusted to 
it simply for safekeeping or storage may be entrusted un- 
der circumstances which give the factor "apparent author- 
ity to ship, store or sell" under subsection (a)(1), or power 


of disposition under Section 2-403 [55-2-403 NMSA 1978], to the first, both under this section and under Section 7- 
9A- a04(2) [55- 9A-304 NMSA 1978], 9A- 305(2) [55- 9A-305 402 [55-7-402 NMSA 1978}, After a delivery order is val- 
NMSA 1978], 7-205 [55-7-205 NMS ‘A 1978], 9-320 [55-9- idly issued but before it is accepted, it may nevertheless 


320 NMSA 1978], or 9-321(c) [55-9-321 NMS A 1978] or be defeated under subsection (b) in much the same way 
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that the rights of a transferee may be defeated under Sec- "Person", Section 1-201, 

tion 7-504 [55-7-504 NMSA 1978]. For example, a buyer "Right". Section 1-201, 

in ordinary course from the issuer may defeat the rights "Warehouse receipt”. Section 1-201. 

of the holder of a prior delivery order if the bailee receives 

notification of the buyer's rights before notification of the i ANN OTATIONS 

holder's rights. Section 7-504(b)(2). But an accepted deliv- Repeals and reenactments. -— Laws 2005, ch. 144; 

ery order has the same effect as a document issued by the § 82, effective January 1, 2006, repealed former.65-7-503 

bailee. ' NMSA 1978 as enacted by Laws 1961, ch. 96, § 7-503, and 
3. Under Subsection (c) a bill of lading issued to a , enacted a new section. Pursuant to 12-2A-14 NMSA 1978, 


freight forwarder is subordinated to the freight forward- the 2005 revision is considered an amendment’ rather 
er's document of title, since the bill on its face gives notice than a new enactment. 


of the fact that a freight forwarder is in the picture and The 2001 amendment, effective July 1, 2001, updated 
the freight forwarder has in all probability issued a docu- the internal’references throughout the section. 
ment of title. But the carrier is protected in following the Law reviews. — For article, The Warehouseman vs. 


terms of its own bill of fading. the Secured Party: Who Prevails When the Warehouse- 
Cross References. — man's Lien Covers Goods Subject to a Security Interest?" 
Point. 1; Sections. 1-103 {55-1-103 NMSA 1978], 2-403 see 8 Nat. Resources J. 331 (1968); 

[55-2-403 NMSA 1978], 2A-304(2). [55-2A-304(2) NMSA Am. Jur, 2d, A.L.R. and. C.J.8. NY — 13 Am: 

1978], 2A-305(2) [55-2A-305(2) NMSA 1978], 7-205 [55- Jur. 2d @avaate § 460 et seq.; 15A Am. Jur. 2d Commercial 

7-205 NMSA 1978], 7-209 [55-7-209 NMSA 1978], 7-501 Code § 60 et seq.; 68A Am. Jur. 2d Secured Transactions 

[55-7-501 NMSA 1978], 9-320 [55-9-320 NMSA 1978], §§ 18, 869 et seq.; 78 Am. Jur. ud Warehouses §§ 68, 74, 75, 

9-321(c) [55-9-321(c) NMSA 1978], and 9-331 [55-9-331 The 78; 217, 918. 


NMSA 1978]. Uniform Warehouse Panett Act as affecting liens on 


vee Fachvasche % italia NMSA 1978] and \7- property represented by principal,.61 A.L.R. 949. 

504 [55-7-504 : 

Point 3: Sections 7.402 [55-7-402 NMSA 1978], 7-403 eee _ ae obligations of freight fOrranners 141 

[55-7-403 NMSA 1978] and 7-404 [55-7-404 NMSA 1978]. 
Definitional Cross References. —- 
"Bill of lading". Section 1-201 [55-1-201 NMSA 1978]. 
"Contract for sale". Section 2-106 [55-2-106 NMSA 


Estoppel of owner of tangible personal neenaree who 
knowingly or voluntarily permits another to have posses- 
sion of warehouse receipts, endorsed in blank or otherwise 
showing ownership in possessor, to deny latter's authority 


1978]. ' to sell, mortgage, pledge or otherwise deal with, the prop- 
"Delivery". Section 1- 201, erty, 151 A.L.R. 696. 
‘Delivery order", Section 7-102 [55-7-102 NMSA 1978], Title of goods, as between purchaser from, and one who 
‘Document, of title’, Section 1-201, entrusted them to, auctioneer, 36 A.L.R.2d 1362. 
Duly negotiate", Section 7-601 [55-7-501 NMSA 1978]. 80 C.J,S. Shipping § 260 et seq.; 93 C.J.S. Warehouse- 


"Goods". Section 7-102, men,and Safe Depositaries § 24. 


55-7-504. Rights acquired in absence of due negotiation; effect of 
diversion; stoppage of delivery. 


(a) Atransferee of a document of title, whether negotiable or nonnegotiable, to which the docu- 
ment has been delivered but not duly negotiated, acquires the title and rights that its transferor 
had or had actual authority to convey. 

(b) In the case of a transfer of a nonnegotiable document of title, until but not after the bailee 
receives notice of the transfer, the rights of the transferee may be defeated: 

(1). by: those creditors of the transferor that could treat the transfer as void under Sec- 
tion 55-2-402 or 55-2A-308 NMSA 1978; 

(2) bya buyer from the pacrtiee rare in ordinary course of business if the bailee has delivered 
the goods to the buyer or received notification of the buyer's rights; 

(8) bya lessee from the transferor in ordinary course of business if the bailee has lelivared 
the goods to the lessee or received notification of the lessee's rights; or 

(4) as against the bailee, by good-faith dealings of the bailee with the transferor. 

(c) Adiversion or other change of shipping instructions by the consignor.in a nonnegotiable bill 
of lading that causes the bailee not to deliver the goods to‘the consignee defeats the consignee's 
title to the goods if the goods have been delivered to a buyer in ordinary course of business or a 
lessee in ordinary course of business and, in any event, defeats the consignee’ s mghts against the 
bailee. 

(d) Delivery ofthe goods pursuant to a nonnegotiable document of title may be stopped by. a 
seller under Section 55-2-705 NMSA 1978 or a lessor under Section 55-2A-526 NMSA 1978, sub- 
ject to the requirements of due notification in those sections. A bailee that honors the seller's or 
lessor's instructions is entitled to be En demniied by the seller or lessor against any resulting loss 
or expense. 
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History: 1953 Comp., § 50A-7-504, enacted by Laws 
1961, ch. 96, § 7-504; 2005, ch. 144, § 83. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the’ UCC, All 
rights reserved. 

Prior Uniform Statutory Provision. — Former Sec- 
tion 7-504 [55-7-504 NMSA 1978]. 

Changes. — To include cross-references to’ Article 2A 
and for style. 

Purposes. — 

1, Under the general principles coniteelisitz negotiable 
documents, it is clear that'in the absence of due negotia- 
tion a transferor cannot convey greater rights than the 
transferor has, even when the negotiation is formally 
perfect. This section recognizes the transferor's power to 
transfer rights which the transferor has or has "actual au- 
thority to convey." Thus, where a negotiable document of 
title is being transferred the operation of the principle of 
estoppel is not recognized, as contrasted with situations 
involving the transfer of the goods themselves. (Compare 
Section 2-403 [55-2-403 NMSA 1978] on good faith pur- 
chase of goods.) This section applies to both tangible and 
electronic documents of title. 

A necessary part of the price for the protection of regu- 
lar dealings with negotiable documents of title is an insis~- 
tence that no dealing which is in any way irregular shall 
be recognized as a good faith purchase of the document 
or of any rights pertaining to it..So, where the transfer 
of a negotiable-document fails as a negotiation because a 
requisite indorsement is forged or otherwise missing, the 
purchaser in good faith and for value may be in the anom- 
alous position of having less rights, in part, than if the 
purchaser had purchased the goods themselves. True, the 
purchaser's rights are not subject to defeat by attachment 
of the goods or surrender of them to the purchaser's trans- 
feror (contrast Subsection (b)); but on the other hand, the 
purchaser cannot acquire enforceable rights to control or 
receive the goods over the bailee's objection merely by giv- 
ing notice to the bailee. Similarly, a consignee who makes 
payment to its consignor against a straight bill of lading 
can thereby acquire the position of a good faith purchaser 
of goods under provisions of the Article of this Act on Sales 
(Section 2-403 [55-2-403 NMSA 1978]), whereas the same 
payment made in good faith against an unendorsed order 
bill would not have such effect. The appropriate remedy of 
a purchaser in such a situation is to regularize its status 
by compelling indorsement of the document (see Section 7- 
506 [55-7-506 NMSA 1978]). 

2. As in the case of transfer -- as opposed to "due nego- 
tiation" -- of negotiable documents, Subsection (a) empow- 
ers the transferor of a nonnegotiable document to trans- 
fer only such rights as the transferor has or has "actual 
authority" to convey. In contrast to situations involving 
the goods themselves the operation of estoppel or agency 
principles is not here recognized to enable the transferor 
to convey greater rights than the transferor actually has. 
Subsection (b) makes it clear, however, that the transferee 
of a nonnegotiable document may acquire rights greater 
in some respects than those of his transferor by giving no- 
tice of the transfer to the bailee. New Subsection (b)(3) 
provides for the rights of a lessee inthe ordinary course. 

Subsection (b)(2)&(3) require delivery of the goods, De- 
livery of the goods means the voluntary transfer of physi- 
cal possession of the goods. See amended 2-103 [55-2-103 
NMSA 1978], 

3. Subsection (c) is in part a reiteration of the carrier's 
immunity from liability if it honors instructions of the 
consignor to divert, but there is added a provision protect- 
ing the title of the substituted consignee if the latter is a 
buyer in ordinary course of business. A typical situation 


‘DOCUMENTS OF TITLE 


55-7-504 


would be where:a manufacturer, having shipped.a Jot of 
standardized goods to A on nonnegotiable bill of Jading, 
diverts the goods to customer B who pays for them. Un- 
der pre-Code passage-of-title-by-appropriation doctrine 
A might reclaim the goods from B. However, no consider- 
ation.of commercial policy supports this involvement of an 
innocent third party in the default of the manufacturer on 
his contract to A; and the common commercial practice of 
diverting goods in transit suggests a trade understand- 
ing in accordance with this subsection. The same result 
should obtain if the substituted consignee is a lessee in 
ordinary course. The extent of the lessee's interest in the 
goods is less than a buyer's interest in the goods. However, 
as against the first consignee and the lessee in ordinary 
course as the substituted consignee, the lessee's rights in 
the goods as granted under the lease are superior to the 
first consignee's rights. 

4. Subsection (d) gives the carrier an express right to 
indemnity where the carrier honors a seller's request to 


stop delivery. 
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5. Section 1-202 [55-1-202 NMSA 1978] gives: the 
bailee protection, if due diligence is exercised where the 
bailee's organization has not had time to act on a notifica- 
tion. 

Cross References. — 

Point 1: Sections 2-403 [55-2-403 NMSA 1978] and 7- 
506 [55-7-506 NMSA 1978]. 

Point 2: Sections 2-403 and 2A-304 [55-2A-3804 NMSA 
1978]. 

Point 3: Sections 7-303 [55-7-303 NMSA 1978]; 7-408(a) 
(5): (55-7-408 NMSA 1978] and 7-404 [55-7-404 NMSA 
1978]. 

Point’ 4: Sections 2-705 [55-2-705 NMSA 1978] and 
7-403(a)(4). 

Point 5: Section 1-202 [55-1-202 NMSA 1978]. 

Definitional Cross References. — 

"Bailee", Section 7-102 [55-7-102 NMSA 1978]. 

"Bill of lading". Section 1-201 [55-1-201 NMSA 1978]. 

"Buyer in ordinary course:of business". Section 1-201. 

"Consignee". Section 7+102: 

"Consignor". Section 7-102. 

"Creditor". Section 1-201. 

"Delivery". Section 1-201. » 

"Document of Title". Section 1-201. 

"Duly negotiate". Section 7-501 [55-7-501 NMSA 1978]. 

"Good faith", Section 1-201. 

"Goods". Section: 7-102. 

"Honor", Section 1-201, 

"Lessee in ordinary course". Section 2A-103 [55-2A-103 
NMSA 1978]. 

"Notification" Section 1-202 [55-1-202 NMSA 1978]. 

"Purchaser". Section 1-201. 

"Rights". Section 1-201. 


ANNOTATIONS 


Repeals and reenactments. — Laws 2005, ch. 144, 
§ 83, effective January 1, 2006, repealed former 55-7-504 
NMSA 1978 as enacted by Laws 1961; ch. 96, § 7-504, and 
enacted a new section. Pursuant to 12-2A-14 NMSA 1978, 
the 2005 revision is considered an amendment rather 
than a new enactment. 

Applicability to vehicle title. — Mere possession by 
the defendant of the truck title which had been assigned 
to the plaintiff was not effective to invest the defendant 
with a security interest in the truck. The certificate of title 
issued by the Motor Vehicle Division was not the type of 
instrument contemplated by Paragraph (1) (now Subsec- 
tion (a)). Jones v, Beavers, 19983-NMCA-100, 116 N.M. 684, 
866 P.2d 362, cert. denied, 116 N.M. 290, 861 P.2d 971. 

Law reviews, — For article, "Attachment in New Mex- 
ico - Part II," see 2 Nat. Resources J. 75 (1962).» 
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Am, Jur, 2d, A.L.R. and C.J.S. references, — 15A 
Am. Jur, 2d Commercial Code § 56 et seq.; 67A Am. Jur. 
2d Sales 8§ 807, 1055; 78 Am. Jur. 2d Warehouses 88 65, 
69, 74, 81, 108. 

Lack of endorsement or irregular endorsement of ware- 
house receipt or bill of lading as affecting pledge of goods, 
18 A.L.R. 588. 

Rights of purchaser of warehouse receipt as against 
warehouseman, 38 A.L.R. 1205. 

Attachment or garnishment of goods covered by nego- 
tiable warehouse receipt, 40 A.L.R. 969. 

Uniform Warehouse Receipts Act as affecting liens on 
the property represented by the receipts, 61 A.L.R. 949. 


UNIFORM COMMERCIAL CODE 


55-7-506 


Estoppel of owner of tangible personal property who 
knowingly or voluntarily permits another to have posses- 
sion of warehouse receipts, endorsed in blank or otherwise 
showing ownership in possessor, to deny latter's authority 
to sell, mortgage, pledge or otherwise deal with the prop- 
erty, 151 A.L.R. 696. 

What amounts to acknowledgment by third person that 
he holds goods on buyer's behalf within statutory provi- 
sion respecting delivery when goods are in possession of 
third person, 4 A.L.R.2d 213. 

Effectiveness, as pledge, of transfer of nonnegotiable in- 
struments which represent obligation, 53 A.L.R.2d 1396. 

80 C.J.S. Shipping § 273 et seq.; 93 C.J.S. Warehouse- 
men and Safe Depositaries § 24. 


55-7-505. Indorser not guarantor for other parties. 


The indorsement of a tangible document of title issued by a bailee does not make the indorser 
liable for any default by the bailee or previous indorsers, 


History: 1953 Comp., § 50A-7-505, enacted by Laws 
1961, ch. 96, § 7-505; 2005, ch. 144, § 84. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

Prior Uniform Statutory Provision. — Former Sec- 
tion 7-505 [55-7-505 NMSA 1978]. 

Changes, — Limited to tangible documents of title. 

Purposes, — 

This section is limited to tangible documents of title 
as the concept of indorsement is irrelevant to electronic 
documents of title. Electronic documents of title will be 
transferred by delivery of control, Section 7-106 [55-7-106 
NMSA 1978]. The indorsement of a tangible document of 
title is generally understood to be directed towards per- 
fecting the transferee's rights rather than towards assum- 
ing additional obligations. The language of the present 
section, however, does not preclude the one case in which 
an indorsement given for value guarantees future action, 
namely, that in which the bailee has not yet become liable 
upon the document at the time of the indorsement. Under 
such circumstances the indorser, of course, engages that 
appropriate honor of the document by the bailee will oc- 
cur. See Section 7-502(a)(4) [55-7-502(a)(4) NMSA 1978] 
as to negotiable delivery orders. However, even in such 


a case, once the bailee attorns to the transferee, the in- 
dorser's obligation has been fulfilled and the policy of this 
section excludes any continuing obligation on the part of 
the indorser for the bailee's ultimate actual performance. 

Cross References. — Sections 7-106 [ 55-7-106 NMSA 
1978] and 7-502 [55-7-502 NMSA 1978], ' 

Definitional Cross References, — 

"Bailee". Section 7-102 [55-7-102 NMSA 1978], 

"Document of title". Section 1-201 [55-1-201 NMSA 
1978]. . 

"Party". Section 1-201. 


ANNOTATIONS 


Repeals and reenactments. — Laws 2005, ch. 144, 
§ 84, effective January 1, 2006, repealed former 55-7-505 
NMSA 1978 as enacted by Laws 1961, ch. 96, § 7-505, and 
enacted a new section. Pursuant to 12-2A-14 NMSA 1978, 
the 2005 revision is considered an amendment rather 
than a new enactment. 

Am, Jur. 2d, A.L.R. and C.J.S. references, — 15A 
Am. Jur, 2d Commercial Code § 66; 78 Am. Jur. 2d Ware- 
houses § 71. 

Lack of endorsement or irregular endorsement of ware- 
house receipt or bill of lading as affecting pledge of goods, 
18 A.L.R. 588. 

93 C.J.S. Warehousemen and Safe Depositaries § 26. 


55-7-506. Delivery without indorsement; right to compel indorsement. 


The transferee of a negotiable tangible document of title has a specifically enforceable right to 
have its transferor supply any necessary indorsement, but the transfer becomes a negotiation only 


as of the time the indorsement is supplied. 


History: 1953 Comp., § 50A-7-506, enacted by Laws 
1961, ch, 96, § 7-506; 2005, ch, 144, § 85. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

Prior Uniform Statutory Ehevisioni — Former Sec- 
tion 7-506 [55-7-506 NMSA 1978], 

Changes. — Limited to bee documents of title. 

Purposes, — x 
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1. This section is limited to tangible documents of title 
as the concept of indorsement is irrelevant to electronic 
documents of title, Electronic documents. of title will be 
transferred by delivery of control. Section 7-106 [55-7-106 
NMSA 1978]. From a commercial point of view the inten- 
tion to transfer a tangible negotiable document of title 
which requires an indorsement for its transfer, is incom- 
patible with an intention to withhold such indorsement 
and so defeat the effective use of the document. Further, 
the preceding section and the Comment thereto make it 
clear that an indorsement generally imposes no responsi- 
bility on the indorser. 
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2, Although this section provides that delivery of a 
tangible document of title without the necessary indorse- 
ment is effective as a transfer, the transferee, of course, 
has not regularized its position until such indorsement is 
supplied. Until this is done the transferee cannot claim 
rights under due negotiation within the requirements of 
this Article (Section 7-501(a)(5) [55-7-501(a)(5) NMSA 
1978]) on."due negotiation". Similarly, despite the transfer 
to the transferee of the transferor's title, the transferee 
cannot demand the goods from the bailee until the nego- 
tiation has been completed and the document is in proper 
form for surrender. See Section 7-403(c) [55-7-403(c) 
NMSA 1978]. 

Cross References,— 

Point 1: Sections 7-106 [55-7-106 NMSA 1978] and .7- 
505 [55-7-505 NMSA 1978]. 

Point 2: Sections 7-501(a)(5) [55-7-501(a)(5) NMSA 
1978] and 7-403(c) [55-7-403(c) NMSA 1978]. 

Definitional Cross References. — 


DOCUMENTS OF TITLE 


55-7-508 


"Document of title’. Section 1-201 [55-1-201 NMSA 
1978]. 
"Rights", Section 1-201. 


ANNOTATIONS 


Repeals and reenactments. — Laws 2005, ch. 144, 
§ 85, effective January 1, 2006, repealed former 55-7-506 
NMSA 1978 as enacted by Laws 1961, ch. 96, § 7-506, and 
enacted a new section, Pursuant to 12-2A-14 NMSA 1978, 
the 2005 revision is considered an amendment rather 
than a new enactment. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 13 Am. 
Jur, 2d Carriers § 305; 15A Am. Jur, 2d Commercial Code 
§ 61; 78 Am. Jur. 2d Warehouses § 65. 

Lack of endorsement or irregular endorsement of ware- 
house receipt as affecting pledge of goods, 18 A.L.R. 588. 

Rights of purchaser of warehouse receipt against ware- 
houseman, 38 A.L.R. 1205, 

6A C.J.S; Assignments § 53; 80 C.J.S. Shipping § 114; 98 
C.J.S. Warehousemen and Safe ght aes § 27. 


55-7-507. Warranties on negotiation or /aelivery of document of title. 


If a person negotiates or delivers a document of title for value, otherwise than as a mere inter- 
mediary under Section 55-7-508 NMSA 1978, unless otherwise agreed, the transferor, in addition 
to any warranty made in selling or leasing the goods, warrants to its immediate purchaser only 


that: 
(1) the document is genuine; 


(2) the transferor does not have knowledge of any fact that would impair the document's valid- 


ity or worth; and 


(3) the negotiation or delivery i is rightful and fully effective eit respect to the title to the docu- 


ment and the goods it represents. 


History: 1958 Comp., § 50A-7-507, enacted by Laws 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

Prior Uniform Statutory Provision. — Former Sec- 
tion 7-507 [55-7-507 NMSA 1978]. 

Changes, — Substitution of the word "delivery" for the 
word "transfer," reference leasing transactions and style. 

Purposes, — 

1. Delivery of goods by use of a document of title does 
not limit or displace the ordinary obligations of a seller 
or lessor as to any warranties regarding the goods that 
arises under other law. If the transfer of documents at- 


tends or follows the making of a contract for the sale or ' 


lease of goods, the general obligations on warranties as to 
the goods (Sections 2-312 [55-2-312 NMSA 1978] through 
2-318 [55-2-318 NMSA 1978] and Sections 2A-210 [55- 
2A-210 NMSA 1978] through 2A-316 [55-2A-316 NMSA 
1978]) are brought to bear as well as the special warran- 
ties under this section. 

2. The limited warranties of a delivering or collecting 
intermediary, including a collecting bank, are stated in 
Section 7-508 [55-7-508 NMSA 1978]. 


Cross References. — 

Point 1: Sections 2-312 [55-2-312 NMSA 1978] through 
2-318 [55-2-318 NMSA 1978] and 2A-310 [55-2A—310 
NMSA 1978] - through 2A-316 [55-2A-316 NMSA 1978]. 

Point 2: Section 7-508 [55-7-508 NMSA 1978], 

Definitional Cross References. — 

"Delivery". Section 1-201 [55-1-201 NMSA 1978]. 

"Document of title", Section 1-201. 

"Genuine". Section 1-201. 

"Goods". Section 7-102 [55-7-102 NMSA 1978], 

"Person". Section 1-201, 

"Purchaser", Section 1-201. 

"Value". Section 1-204 [55-1-204 NMSA 1978]. 


ANNOTATIONS 


Repeals and reenactments. — Laws 2005, ch. 144, 
§ 86, effective January 1, 2006, repealed former 55-7-507 
NMSA 1978 as enacted by Laws 1961, ch. 96, § 7-507, and 
enacted a new section. Pursuant to 12-2A-14 NMSA 1978, 
the 2005 revision is considered an amendment rather 
than a new enactment, ° 

Am. Jur, 2d, A.L.R. and C.J.S. references, — 13 Am. 
Jur, 2d Carriers § 360; 15A Am, Jur. 2d Commercial Code 
8§ 67, 68; 68A Am, Jur, 2d Secured Transactions. § 109; 78 
Am, Jur. 9d Warehouses $§ 71, 90. 

93 C.J.S. Warehousemen and Safe Depositaries § 27. 


55-7-508. Warranties of collecting bank as to documents of title. 


A collecting bank or other intermediary known to be entrusted with documents of title on behalf 
of another or with collection of a draft or other claim against delivery of documents warrants by 
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UNIFORM COMMERCIAL CODE 


55-7-601 


the delivery of the documents only its own good faith and authority even if the collecting bank or 
other intermediary has purchased or made advances against the claim or draft to be collected. 


History: 1953 Comp., § 50A-7-508, enacted by Laws 
1961, ch. 96, § 7-508; 2005, ch. 144, § 87. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with. permission of the PEB for the UCC. All 
rights reserved. 

Prior Uniform Statutory Provision. — Former Sec- 
tion 7-508 [55-7-508 NMSA 1978]. 

Changes. — Changes for style only. 

Purposes. — 

1. To state the limited:warranties given with respect 
to the documents accompanying a documentary draft. 

2. In warranting its authority a collecting bank or 
other intermediary only warrants its. authority from its 
transferor. See Section 4-203 [55-4-203 NMSA 1978]. It 
does not warrant the genuineness or effectiveness of the 
document. Compare Section 7-507 [55-7-507 NMSA 1978]. 

3. Other duties and. rights of banks handling docu- 
mentary drafts for collection are stated in Article 4, Part 
5. On the meaning of draft, see Section 4-104 [55-4-104 
NMSA 1978] and Section 5-102 [55-5-102 yi 1978}, 
comment 11. 


Cross References: — 

Sections 4-104 [55-4-104 NMSA 1978), 4-203 [55-4-203 
NMSA 1978], 4-501 [55-4-501 NMSA 1978] through 4-504 
[55-4-504 NMSA 1978], 5-102 [55-5-102 NMSA 1978], and 
7-507 [55-7-507 NMSA 1978]. 

Definitional Cross References. — 

"Collecting bank". Section 4-105 [55-4-105 NMSA 1978). 

"Delivery". Section 1-201 [55-1-201 NMSA 1978]. 

"Document of title". Section 1-102. 

"Documentary draft". Section 4-104 [55-4-104:- NMSA 
1978]. 

"Intermediary bank", Section 4-105. 

"Good faith", Section 1-201. 


ANNOTATIONS 


Repeals and reenactments, — Laws 2005, ch. 144, 
§ 87, effective January 1, 2006, repealed former 55-7-508 
NMSA 1978 as enacted by Laws 1961, ch. 96, § 7-508, and 
enacted a new section. Pursuant to 12-2A-14 NMSA 1978, 
the 2005 revision is considered an amendment rather 
than a new enactment, 


55-7-509. Adequate compliance with commercial contract. 


Whether a document of title is adequate to fulfill the obligations of a contract for sale, a contract 
for lease or the conditions of a letter of credit is determined by Article 2, 2A or 5 of the Uniform 


Commercial Code. 


History: 1953 Comp., § 50A-7-509, enacted by Laws 
1961, ch. 96, § 7-509; 2005, ch. 144, § 88. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved, . 

Prior Uniform Statutory Provision, — Former Sec- 
tion 7-509 [55-7-509 NMSA 1978]. 

Changes. — To reference Article 2A. 

Purposes. — 

To cross-refer to the Articles of this Act which deal with 
the substantive issues of the type of document of title re- 
quired under the contract entered into by the parties. 

Cross References, — Articles 2, 2A and 5. 


Definitional Cross References. — 

"Contract: for sale". Section 2-106 [55-2-106 NMSA 
1978]. 

"Document of title". Section 1-201 [55-1-201 NMSA 
1978]. 

"Lease", Section 2A-103 [55-2A-103 NMSA 1978]. 


ANNOTATIONS ~ 


Repeals and reenactments. — Laws 2005, ch. 144, 
§ 88, effective January 1, 2006, repealed former 55-7-509 
NMSA 1978 as enacted by Laws 1961, ch. 96, § 7-509, and 
enacted a new section, Pursuant to 12-2A-14 NMSA 1978, 
the 2005 revision is considered an amendment. rather 
than a new enactment. 


PART 6 


WAREHOUSE RECEIPTS AND BILLS OF LADING; 
MISCELLANEOUS PROVISIONS 


55-7-601. Lost, stolen or destroyed documents of title. 


(a) If a document of title is lost, stolen or destroyed, a court may order delivery of the goods 
or issuance of a substitute document and the bailee may without liability to any person comply 
with the order. If the document was negotiable, a court may not order delivery of the goods or is- 
suance of a substitute document without the claimant's posting security unless it finds that any 
person that may suffer loss as a result of nonsurrender of possession or control of the document is 
adequately protected against the loss. If the document was nonnegotiable, the court may require 
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security. The court may also order payment of the bailee's reasonable costs and attorney fees in 
any action under this subsection. 

(b) A bailee that, without a court order, delivers goods to a person claiming under a missing 
negotiable document of title is liable to any person injured thereby. If the delivery is not in good 
faith, the bailee is liable for conversion, Delivery in good faith is not conversion if the claimant 
posts security with the bailee in an amount at least double the value of the goods at the time of 
posting to indemnify any person injured by the delivery that files a notice of claim within one year 


after the delivery.- 


History: 1953 Comp., § 50A-7-601, enacted by Laws 
1961, ch. 96, § 7-601; 2005, ch. 144, § 89. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 


Prior Uniform Statutory Provision — Former Section 7. 


601 [55-7-601 NMSA 1978]. 

Changes. — To accommodate electronic documents; to 
provide flexibility to courts similar to the flexibility in Sec- 
tion 3-309 [55-3-309 NMSA 1978]; to update to the mod- 
ern era of deregulation; and for style, 

Purposes. — 

1, Subsection (a) authorizes courts to order compul- 
sory delivery of the goods or compulsory issuance of a 
substitute document. Compare Section 7-402 [55-7-402 
NMSA 1978]. Using language similar to that found in Sec- 
tion 3-309 [55-3-309 NMSA 1978], courts are given dis- 
cretion as to what is adequate protection when the lost, 
stolen or destroyed document was negotiable or whether 
security should. be required when the lost, stolen or de- 
stroyed document was -nonnegotiable. In* determining 
whether a party is adequately protected against loss in 
the case of a negotiable document, the court should con- 
sider the likelihood that the party will suffer a loss. The 
court is also given discretion as to the bailee's costs and 
attorney fees. The rights and obligations of a bailee under 
this section depend upon whether the document of title is 
lost, stolen or destroyed and is in addition to the ability 
of the bailee to bring an action for interpleader. See Sec- 
tion 7-603 [55-7-603 NMSA 1978]. 

2. Courts have the authority, under this section-to or- 
der a substitute document for either tangible or electronic 
documents. If the substitute document will be in a differ- 


ent medium than the original document, the court should 


fashion its order in light of the requirements of Section 7- 
105 [55-7-105 NMSA 1978]. 

3. Subsection (b) follows prior Section 7-601 [55-7-601 
NMSA 1978] in recognizing the legality of the well es- 
tablished commercial practice of bailees making delivery 
in good faith when they are satisfied that the claimant 
is the person entitled under a missing (i.e, lost, stolen, or 
destroyed) negotiable document. Acting without a court 
order, the bailee remains liable on the original negotiable 
document and, to avoid conversion liability, the bailee may 
insist that the claimant provide an indemnity bond. Cf 
Section 7-403 [55-7-403 NMSA 1978], 


4, Claimants on non-negotiable instruments are per- 
mitted to avail themselves of the subsection (a) procedure 
because straight (non-negotiable) bills of lading some- 
times contain provisions that the goods shall not be de- 
livered except upon production of the bill. If the carrier 
should choose to insist upon production of the bill, the 
consignee should have some means of compelling deliv- 
ery on satisfactory proof of entitlement, Without a court 
order, a bailee may deliver, subject to Section 7-403 [55- 
7-403 NMSA 1978], to a person claiming goods under a 
non-negotiable document that the same person claims is 
lost, stolen, or destroyed. 

5. The bailee's lien should be protected when a court 
orders delivery of the goods pursuant to this section. 

Cross References. — 

Point 1; Sections 3-309 [55-38-3809 NMSA 1978], 7-402 
[55-7-402 NMSA 1978] and 7-603 [55-7-603 NMSA 1978]. 

Point 2: Section 7-105 [55-7-105 NMSA 1978], 

Point 3: Section 7-403 [55-7-408 NMSA 1978], 

Point 4; Section 7-403. 

Point 5: Sections 7-209 [55-7-209 NMSA 1978] and 7- 
307 [55-7-307 NMSA 1978]. 

Definitional Cross References, — 

"Bailee", Section 7-102 [55-7-102 NMSA 1978]. 

"Delivery". Section 1-201 [55-1-201 NMSA 1978]. 

"Document of title". Section 1-201, 

"Good faith". Section 1-201. 

"Goods". Section 7-102. 

"Person", Section 1-201. 


ANNOTATIONS 


Repeals and reenactments, — Laws 2005, ch. 144, 
§ 89, effective January 1, 2006, repealed former 55-7-601 
NMSA 1978 as enacted by Laws 1961, ch. 96, § 7-601, and 
enacted a new section. Pursuant to 12-2A-14 NMSA 1978, 
the 2005 revision is considered an amendment rather 
than a new enactment. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 13 Am. 
Jur, 2d Carriers § 421; 15A Am. Jur. 2d Commercial Code 
§§ 39, 117; 78 Am. Jur. 2d Warehouses 8§ 45, 220. 

Right of purchaser of warehouse receipt against ware- 
houseman, 38 A.L.R, 1205. 

Provision in warehouseman's receipt limiting liability 
as applicable where warehouseman converts property, 99 
A.L.R. 266, 

Degree or quantum of evidence necessary to establish a 
lost instrument, 148 A.L.R. 400. 

54 C.J.S, Lost Instruments § 1 et seq. 


55-7-602. Judicial process against goods covered by negotiable 


document of title. 


Unless a document of title was originally issued upon delivery of the goods by a person that 
did not have power to dispose of them, a lien does not attach by virtue of any judicial process to 
goods in the possession of a bailee for which a negotiable document of title is outstanding unless 
possession or control of the document is first surrendered to the bailee or the document's negotia- 
tion is enjoined. The bailee may not be compelled to deliver the goods pursuant to process until 
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55-7-603 


possession or control of the document is surrendered to the bailee or to the court, A purchaser of 
the document for value without notice of the process or injunction takes free of the lien imposed 


by judicial process. 


History: 1953 Comp., § 50A-7-602, enacted by Laws 
1961, ch. 96, § 7-602; 2005, ch. 144, § 90. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved, 

Prior Uniform Statutory Provisions, — Former Sec- 
tion 7-602 [55-7-602 NMSA 1978]. 

Changes. — Changes to accommodate electronic docu- 
ments of title and for style, 

Purposes, — 

1, The purpose of the section is to protect the bailee 
from conflicting claims of the document of title holder 
and the judgment creditors of the person who deposited 
the goods. The rights of the former prevail unless, in ef- 
fect, the judgment creditors immobilize the negotiable 
document of title through the surrender of possession of 
a tangible document or control of an electronic document. 
However, if the document of title was issued upon deposit 
of the goods by a person who had no power to dispose of 
the goods so that the document is ineffective to pass title, 
judgment liens are valid to the extent of the debtor's in- 
terest in the goods. 

2. The last sentence covers the possibility that the 
holder of a document who has been enjoined from nego- 
tiating it will violate the injunction by negotiating to an 
innocent purchaser for value. In such case the lien will be 
defeated. 

Cross References. — Sections 7-106 [55-7-106 NMSA 
1978] and 7-501 [55-7-501. NMSA 1978] through 7-503 
[55-7-503 NMSA 1978]. 

Definitional Cross References, — 


"Bailee". Section 7-102 [55-7-102 NMSA 1978]. 
"Delivery". Section. 1-201 [55-1-201 NMSA 1978]. 
"Document of title". Section 1-201. 
"Goods".,Section 7-102. 
"Notice". Section 1-202 [55-1-202 NMSA 1978]. 
"Person". Section 1-201. 
"Purchase". Section 1-201. 

* "Value". Section 1-204 [55-1-204 NMSA 1978]. 


ANNOTATIONS 


Repeals and reenactments. — Laws 2005, ch. 144, 
§ 90, effective January 1, 2006, repealed former 55-7-602 
NMSA 1978 as enacted by Laws 1961, ch. 96, § 7-602, and 
enacted a new section. Pursuant to 12-2A-14 NMSA 1978, 
the 2005 revision is considered an amendment rather 
than a new enactment. 

Law reviews. — For article, "Attachment in New Mex- 
ico - Part II,” see 2 Nat. Resources J. 75 (1962), 

Am.'Jur. 2d, A\L.R. and C.J.S. references. — 6 Am. 
Jur, 2d Attachment and Garnishment § 144 et seq.; 68A 
Am. Jur, 2d Secured Eg § 572; 78 Am. Jur. 2d 
Warehouses §§ 107, 224. 

Attachment or garnishment of goods covered by nego- 
tiable warehouse receipt, 40 A:L.R. 969. | 

Garnishment of carrier in respect of goods shipped, 46 
A.LiR. 933. ‘ 

Uniform whartidtiae Hebets as affecting liens on the 
property represented by the receipts, 61 A.L.R. 949. 

Allowance ofattorneys' fees’ to party interpleading 
claimants to’ funds or property, 48 A.L.R.2d 190. 

7 C.J.S. Attachment § 273; 33 C.J.S. Execution § 142 et 
seq. 


55-7-603. Conflicting claims; interpleader, 


If more than one person claims title to or possession of the goods, the bailee is excused from 
delivery until the bailee has a reasonable time to ascertain the validity of the adverse claims or to 
commence an action for interpleader, The bailee may assert an interpleader either in defending an 
action for nondelivery of the goods or by onginal action. 


History: 1953 Comp., § 50A-7-603, enacted by Laws 
1961, ch. 96, § 7-603; 2005, ch. 144, § 91. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission. of.the.PEB. for the, UCC. All 
rights reserved. 

Prior Uniform Statutory Provisions. — Former Sec- 
tion 7-603 [55-7-603 NMSA 1978]. 

Changes. — Changes for style only. 

Purposes. — 

1. The section enables a bailee faced with conflicting 
claims to the goods to.compel the claimants to litigate 
their claims with each other rather than with the bailee. 
The bailee is protected from legal liability when the bailee 
complies with court orders from the interpleader. See e.g. 


Northwestern National Sales, Inc, v. Commercial Cold. 


Storage, Inc., 162 Ga. App. 741, 293 S.E.2d. 30 (1982). ~ 
2. This section allows ‘the bailee to bring an inter- 
pleader action but does not provide an exclusive basis for 
allowing interpleader. If either state or federal procedural 
rules allow an interpleader in other situations, the bailee 
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may commence an interpleader under those rules. Even 
in an interpleader to which this section applies, the state 
or federal process of interpleader applies to the bailee's 
action for interpleader. For example, state or federal inter- 
pleader statutes or rules may permit a bailee to protect its 
lien or to seek attorney's fees and costs in the interpleader 
action. 

Cross references, — 

Point 1; Section 7-403 [55-7-403 NMSA 1978]. 

Definitional Cross References, — 

"Action". Section 1-201 [55-1-201 NMSA 1978]. 

"Bailee". Section 7-102 [55-7-102 NMSA 1978]. 

"Delivery". Section 1-201. 

"Goods". Section 7-102. 

"Person". Section 1-201._ 

"Reasonable time", Section 1- 205 [55-1-205 NMSA 
1978], 


ANNOTATIONS 


Repeals and reenactments. — Laws 2005, ch. 144, 

§ 91, effective January 1, 2006, repealed former 55-7-603 

NMSA 1978 as enacted by Laws 1961, ch. 96, § 7-603, and 
4 ; 
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enacted a new section. Pursuant to 12-2A-14 NMSA 1978, 
the 2005 revision is considered an amendment rather 
than a new enactment, y ’ 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 13 Am, 
Jur, 2d Carriers § 477; 78 Am. Jur. 2d Warehouses §§ 221, 
264, 

Jurisdiction of state courts of actions in relation to in- 
terstate shipments, 64 A.L.R. 333. 


DOCUMENTS OF TITLE 


55-7-802 


Interpleader where one claimant, asserts adverse. and 
paramount title, 97 A.L.R. 996. , £ 

-Warehouseman's right to interplead rival claimants, 
100.A.L.R. 425. 

Allowance of attorneys’ fees to party interpleading 
claimants to funds or property, 48 A.L.R.2d 190. 

48 C.J.S. Interpleader § 12. 


PART 7 
WAREHOUSE RECEIPTS; SPECIAL PENALTY PROVISIONS 


55-7-701. Repealed. 


Repeals. — Laws 2005, ch. 144, § 113 repealed 55-7- 
701 NMSA 1978, as enacted by Laws 1961, ch. 96, § 7-701, 


55-7-702. Repealed. 

Repeals. — Laws 2005, ch. 144, § 113 repealed 55-7- 
702 NMSA 1978, as enacted by Laws 1961, ch. 96, § 7-702, 
55-7-703. Repealed. 

Repeals. — Laws 2005, ch. 144, § 113 repealed 55-7- 
703 NMSA 1978, as enacted by Laws 1961, ch. 96, § 7-708, 


55-7-704. Repealed. 


Repeals. — Laws 2005, ch. 144, § 113 repealed 55-7- 
704 NMSA 1978, as enacted by Laws 1961, ch. 96, § 7-704, 


55-7-705. Repealed. 


Repeals. — Laws 2005, ch. 144, § 113 repealed 55-7-° 


705 NMSA‘1978, as enacted by Laws 1961, ch. 96,'§ 7-705, 


55-7-706. Repealed. 


Repeals, — Laws 2005, ch. 144, § 113 repealed, 55-7- 
706 NMSA 1978, as enacted by Laws 1961, ch..96, § 7-706, 


effective January 1, 2006. For provisions of former section, 
see the 2004 NMSA 1978 on NMOneSource.com. 


effective January 1, 2006. For provisions of former section, 
see the 2004 NMSA 1978 on NMOneSource,com, 


_ effective January 1, 2006. For provisions of former section, 


see the 2004 NMSA 1978 on NMOneSource.com. 


effective January 1, 2006. For provisions of former section, 
see the 2004 NMSA.1978 on NMOneSource.com, 


effective January 1, 2006. For provisions of former section, 
see the 2004 NMSA 1978 on NMOneSource.com. 
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effective January 1, 2006. Yor provisions of former section, 
see the 2004 NMSA 1978 on NMOneSource.com. 


PART 8 
BILLS OF LADING; SPECIAL PENALTY PROVISIONS 


55-7-801. Repealed. 


Repeals. — Laws 2005, ch. 144, § 113, repealed’ 55-7- 
801 NMSA 1978, as enacted by, Laws 1961, ch. 96, § 7-801; 


55-7-802. Repealed. 


Repeals. — Laws 2005, ch. 144,§ 113 repealed 55-7- 
802 NMSA 1978, as enacted by Laws 1961, ch, 96, § 7-802, 


effective January 1, 2006. For provisions of former section, 
see the 2004 NMSA 1978 on NMOneSource.com. 


effective January 1, 2006. For provisions of former section, 
see the 2004 NMSA 1978 on NMOneSource.com. 
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55-7-803. Repealed. 


Repeals. — Laws 2005, ch. 144, § 113 repealed 55-7- 
803 NMSA 1978, as enacted by Laws 1961, ch. 96, § 7-803, 


55-7-804. Repealed. 


Repeals. — Laws 2005, ch. 144, § 113 repealed 55-7- 
804 NMSA 1978, as enacted by Laws 1961, ch. 96, § 7-804, 


55-7-805. Repealed. 


Repeals. — Laws 2005, ch. 144, § 118 repealed 55-7- 
805 NMSA 1978, as enacted by Laws 1961, ch. 96, § 7-805, 


55-7-806. Repealed. 


Repeals. — Laws 2005, ch. 144, § 113 repealed 55-7- 
806 NMSA 1978, as enacted by Laws 1961, ch. 96, § 7-806, 


55-7-807. Repealed. 


Repeals. — Laws 2005, ch. 144, § 113 repealed 55-7- 
807 NMSA 1978, as enacted by Laws 1961, ch. 96, § 7-807, 
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effective January 1, 2006. For provisions of former section, 
see the 2004 NMSA 1978 on NMOneSource.com. 


effective January 1, 2006. For provisions of former section, 
see the 2004 NMSA 1978 on NMOneSource.com. 


effective January 1, 2006. For provisions of former section, 
see the 2004 NMSA 1978 on NMOneSource.com, 


effective January 1, 2006. For provisions of former section, 
see the 2004 NMSA 1978 on NMOneSource.com. . 


effective January 1, 2006. For provisions of former section, 
see the 2004 NMSA 1978 on NMOneSource.com. 


ARTICLE 8 


Investment Securities 


Sec. 
Part 1. SHORT TITLE AND GENERAL MATTERS 


55-8-101. Short title. 

55-8-102. Definitions. 

55-8-108. Rules for determining whether certain obliga- 
tions and interests are securities or finan- 
cial assets, neva 

55-8-104. Acquisition of security or financial asset or in- 
terest therein. 

55-8-105. Notice of adverse claim. 

55-8-106. Control. 

55-8-107. Whether indorsement, instruction or entitle- 
ment order is effective. 

55-8-108. Warranties in direct holding. 

55-8-109. Warranties in indirect holding. 

55-8-110. Applicability; choice of law. 

§5-8-111. Clearing corporation rules. 

§5-8-112. Creditor's legal process. 

§5-8-113. Statute of frauds inapplicable. 

55-8-114. Evidentiary rules concerning certificated secu- 
rities. 

55-8-115. Securities intermediary and others not liable 
to adverse claimant, 

55-8-116. Securities intermediary as purchaser for value. 


Part 2. ISSUE AND ISSUER 


55-8-201. Issuer. 

55-8-202. Issuer's responsibility and defenses; notice of 
defect or defense. 

55-8-203. Staleness as notice of defect or defense. 

55-8-204. Effect of issuer's restriction on transfer. 

55-8-205. Effect of unauthorized signature on security 
certificate. 

55-8-206. Completion or alteration of security certificate. 


Sec. 

55-8-207.. Rights and duties of issuer with respect,to reg- 
istered owners. 

§5-8-208. Effect of signature of authenticating trustee, 
registrar or transfer agent. 

55-8-209. Issuer's lien. 

55-8-210. Overissue. 


Part 3. TRANSFER OF CERTIFICATED AND 
UNCERTIFICATED SECURITIES 


55-8-301. Delivery. 

55-8-302. Rights of purchaser. 

55-8-303. Protected purchaser. 

55-8-304. Indorsement. 

55-8-305. Instruction. ; 

55-8-306. Effect of guaranteeing signature, indorsement 
or instruction. 

55-8-307. Purchaser's right to requisites for registration 
of transfer. 


_ 55-8-308 to 55-8-321, Repealed. 


Part 4. REGISTRATION 


55-8-401. Duty of issuer to register transfer. 

55-8-402. Assurance that indorsement or instruction is 
effective. 

55-8-403. Demand that issuer not register transfer. 

55-8-404. Wrongful registration. 

55-8-405. Replacement of lost, destroyed or wrongfully 
taken security certificate. 

55-8-406. Obligation to notify issuer of lost, destroyed or 
wrongfully taken security certificate. 

55-8-407. Authenticating trustee, transfer agent and 

ra registrar. 
55-8-408. Repealed. 
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Sec: Sec. 
55-8-507. Duty of securities intermediary to comply with 
Part 5. SECURITY ENTITLEMENTS entitlement order 
55-8-501. Securities account; acquisition of security en- 55-8-508, ‘Duty of securities intermediary to change en- 
titlement from securities intermediary. titlement holder's position to other form of 
55-8-502. Assertion of adverse claim against entitlement security holding. 
holder. 55-8-509. Specification of duties of securities intermedi- 
55-8-503. Property interest of entitlement holder in fi- ary by other statute or regulation; manner 
nancial asset held by securities intermedi- of performance of duties of securities inter- 
ary. mediary and exercise of rights of entitle- 
55-8-504. Duty of securities intermediary to maintain fi- ment holder, 
nancial asset. ~ 55-8-510. Rights of purchaser of security entitlement 
55-8-505. Duty of securities intermediary with et to. from entitlement holder. 
payments and distributions. 55-8-511, Priority among security interests and entitle- 
55-8-506. Duty of securities intermediary to exercise ment holders. 


rights as directed by entitlement holder. 
UNIFORM COMMERCIAL CODE ARTICLE 8. INVESTMENT SECURITIES 


y PREFATORY NOTE 


The present [1996] version of Article 8 is the product of a major revision made necessary by 
the fact that the prior [pre 1995] version of Article 8 did not adequately deal with the system of 
securities holding through securities intermediaries that has developed in the past few decades. 
Although the prior version of Article 8 did contain some provisions dealing with securities holding 
through securities intermediaries, these were engrafted onto a structure designed for securities 
practices of earlier times. The resulting legal uncertain ties adversely affected all participants. 
The revision is intended to eliminate these uncertainties by providing a modern legal structure for 
current securities holding practices. 


I. EVOLUTION OF SECURITIES HOLDING SYSTEMS 


A. The Traditional Securities Holding System 


The original version of Article 8, drafted in the 1940s and 1950s, was based on the assumption 
that possession and delivery of physical certificates are the key elements in the securities holding 
system. Ownership of securities was traditionally evidenced by possession of the certificates, and 
changes were accomplished by delivery of the certificates. 

Transfer of securities in the traditional certificate-based system was a complicated, labor- 
intensive process. Each time securities were traded, the physical certificates had to be delivered 
from the seller to the buyer, and in the case of registered securities the certificates had to be sur- 
rendered to the issuer or its transfer agent for registration of transfer. As is well known, the me- 
chanical problems of processing the paperwork for securities transfers reached crisis proportions 
in the late 1960s, leading to calls for the elimination of the physical certificate and development of 
modern electronic systems for recording ownership of securities and transfers of ownership. That 
was the focus of the revision effort that led to the promulgation of the 1978 pmendinents to Article 
8 concerning uncertificated securities. 


B. The Uncertificated Securities System Envisioned by the 1978 Amendments 


In 1978, amendments to Article 8 were approved to establish the commercial law rules that 
were thought necessary to permit the evolution of a system in which issuers would no longer is- 
sue certificates. The Drafting Committee that produced the 1978 amendments was given a fairly 
limited charge. It was to draft the revisions that would be needed for uncertificated securities, but 
otherwise leave the Article 8 rules unchanged. Accordingly, the 1978 amendments primarily took 
the form of adding parallel provisions dealing with uncertificated securities to the existing rules of 
Article 8 on certificated securities. 

The system of securities holding contemplated by the 1978 amendments differed from the tradi- 
tional system only in that ownership of securities would not be evidenced by physical certificates. 
It was contemplated that changes in ownership would continue to be reflected by changes in the 
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records of the issuer. The main difference would be that instead of surrendering an indorsed cer- 
tificate for registration of transfer, an instruction would be sent to the issuer directing it. to regis- 
ter the transfer. Although a system of the sort contemplated by the 1978 amendments may well 
develop in the coming decades, this has not yet happened for most categories of securities. Mutual 
funds shares have long been issued in uncertificated form, but virtually all other forms of publicly 
traded corporate securities are still issued in certificated form. Individual investors who wish to be 
recorded as registered owners on the issuers’ books still obtain and hold physical certificates. The 
certificates representing the largest portion of the shares of publicly traded companies, however, 
are not held by the beneficial owners, but by clearing corporations. Settlement of securities trading 
occurs not by delivery of certificates or by registration of transfer on the records of the issuers or 
their transfer agents, but by computer entries in the records of clearing corporations and securi- 
ties intermediaries, That is quite different from the system envisioned by the 1978. amendments. 


C. Evolution of the Indirect Holding System), 


At the time of the "paperwork crunch" in the late 1960s, the trading volume on the New York Stock 
Exchange that so seriously strained the capacities of the clearance and settlement system was in the 
range of 10 million shares per day. Today, the system can easily handle trading volume on routine 
days of hundreds of millions of shares. This processing capacity could have been achieved only by 
the application of modern electronic information processing systems. Yet the legal rules under which 
the system operates are not the uncertificated securities provisions of Article 8. To understand why 
this is so, one must delve at least a bit deeper into the operations of the current system. 

If one examines the shareholder records of large corporations whose shares are publicly traded 
on. the exchanges or in the over the counter market, one would find that one entity —- Cede & Co. - 
is listed as the shareholder of record of somewhere in the range of sixty to eighty percent of the out- 
standing shares of all publicly traded companies. Cede & Co. is the nominee name used by The Deposi- 
tory Trust Company ("DTC"), a limited purpose trust company organized under New York law for the 
purpose of acting as a depository to hold securities for the benefit of its participants, some 600 or so 
broker-dealers and banks, Essentially all of the trading in publicly held companies is executed through 
the broker-dealers who are participants in DTC, and the great bulk of public securities — the sixty to 
eighty percent figure noted above — are held by these broker-dealers and banks on behalf of their cus- 
tomers. If all of these broker-dealers and banks held physical certificates, then'as trades were executed 
each day it would be necessary to deliver the certificates back and forth among these broker-dealers 
and banks. By handling all of their securities over to a common depository all of these deliveries can be 
eliminated. Transfers can be accomplished by adjustments to the participants' DTC accounts. 

Although the use of a common depository eliminates the needs for physical deliveries, an enor- 
mous number of entries would still have to be made on DTC's books if each transaction between 
its participants were recorded one by one on DTC's books. Any two major broker-dealers may have 
executed numerous trades with each other in a given security on a single day. Significant process- 
ing efficiency has been achieved by netting all of the transactions among the participants that oc- 
cur each day, so that entries need be made on the depository's books only for the net changes in the 
positions of each participant at the end of each day. This clearance and netting function might well 
be performed by the securities exchanges or by the same institution that acts as the depository, 
as is the case in many other securities markets around the world. In the United States, however, 
this clearance and netting function is carried out by a separate corporation, National Securities 
Clearing Corporation ("NSCC"). All that needs to be done to settle each day's trading is for NSCC 
to compute the net receive and deliver obligations and to instruct DTC to make the corresponding 
adjustments in the participants’ accounts. 

The broker-dealers and banks who are participants in the DTC-NSCC system in turn provide 
analogous clearance and settlement functions to their own customers. If Customer A buys 100 
shares of XYZ Co. through Broker, and Customer B sells 100 shares of XYZ Co. through the same 
Broker, the trade can be settled by entries on Broker's books. Neither DTC's books showing Bro- 
ker's total position in XYZ Co., nor XYZ Co.'s books showing the DTC' 's total position in XYZ Co., 
need be changed to reflect the portement of this trade. One can readily appreciate the significance 
of the settlement function performed at this level if one considers that a single major bank may 
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be acting as securities custodian for hundreds or thousands of mutual funds, pension funds, and 
other institutional investors. On any given day, the customers of that bank may have entered into 
an enormous number of trades, yet it is possible that relatively little of this trading activity will 
result in any net change in the custodian bank's positions on the books of DTC. 

Settlement of market trading in most of the major U.S. securities markets is now effected pri- 
marily through some form of netted clearance and depository system. Virtually all publicly traded 
corporate equity securities, corporate debt securities, and municipal debt securities are now eligible 
for deposit in the DTC system. Recently, DTC has implemented a’similar depository settlement 
system for the commercial paper market, and could, but for limitations in present Article 8, handle 
other forms of short-term money market securities such as bankers' acceptances. For trading in 
mortgage-backed securities, such as Ginnie Mae's, a similar depository settlement system has been 
developed by Participants Trust Company. For trading in U.S. Treasury securities, a somewhat 
analogous book-entry system is operated under Treasury rules by the Federal Reserve System. 


D. Need for Different Legal Rules 
for the Direct and Indirect Holding Systems 


Both the traditional paper-based system and the uncertificated system contemplated by the 
1978 amendments, can be described as "direct" securities holding systems; that is, the beneficial 
owners of securities have a direct relationship with the issuer of the securities. For securities in 
bearer form, whoever has possession of the certificate thereby has a direct claim against the issuer. 
For registered securities, the registered owner, whether of certificated or uncertificated securities, 
has a direct relationship with the issuer by virtue of being recorded as,the owner on the records 
maintained by the issuer or its transfer agent. 

By gontragt, the DTC depository system for corporate equity and debt, securities can be de- 
scribed as an "indirect holding" system, that is, the issuer's records do not show the identity of all 
of the beneficial owners, Instead, a large portion of the outstanding securities of any given issue 
are recorded on the issuer's records as belonging to a depository. The depository's records in turn 
show the identity of the banks or brokers who are its members, and the records of those securities 
intermediaries show the identity of their customers. . . 

Even after the 1978 amendments, the rules of Article 8 did not deal effectively with the indi- 
rect holding system. The rules of the 1978 version of Article 8 were based on the assumption that 
changes in ownership of securities would still be effected either by delivery of physical certificates 
or by registration of transfer on the books of the issuer. Yet in the indirect holding system, settle- 
ment of the vast majority of securities trades does not involve either of these events. For most, if 
not all, of the securities held through DTC, physical certificates representing DTC's total position 
do exist. These "jumbo certificates", however, are never delivered from person to person. Just as 
nothing ever happens to these certificates, virtually nothing happens to the official registry of 
stockholders maintained by the issuers or their transfer agents to reflect the great bulk of the 
changes in ownership of shares that occur each day. 

The principal mechanism through which securities trades are settled today is not delivery of 
certificates or registration of transfers on the issuer's books, but netted settlement arrangements 
and accounting entries on the books of a multi-tiered pyramid of securities intermediaries. Herein 
is the basic problem. Virtually all of the rules of the prior version of Article 8 specifying how 
changes in ownership of securities are effected, and what happens if something goes awry in the 
process, were keyed to the concepts of a transfer of physical certificates or registration of transfers 
on the books of the issuers, yet that is not how changes in ownership are actually reflected in the 
modern securities holding system. 


II]. BRIEF OVERVIEW OF REVISED ARTICLE 8 


A. Drafting Approach - Neutrality Principle 


One of the objectives of the revision of Article 8 is to devise a structure of commercial law rules 
for investment securities that will be sufficiently flexible to respond to changes in practice over 
the next few decades. If it were possible to predict with confidence how the securities holding and 
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trading system would develop, one could: produce a'statute designed specifically for the system 
envisioned. Recent. experience, however, shows the danger ofthat approach. The 1978 amend- 
ments|to:Article 8 were based on the assumption that the solution to the problems that plagued 
the paper-based securities trading system of the 1960s would be the development of uncertificated 
securities. Instead, the solution thus.far has been the development of the indirect holding system. 

If one thought that the indirect holding system would come to dominate securities holding, one 
might draft Article 8 rules designed primarily for the indirect holding system, giving limited at- 
tention to the traditional direct holding system of security certificates or any uncertificated ver- 
sion of a direct holding system that might develop in the future. It is, however, by no means clear 
whether the long-term evolution will be toward decreased or increased use of direct holdings. At 
present, investors in most equity securities can either hold-their securities through brokers or re- 
quest that certificates be issued in their,own name. For the immediate future it seems likely that 
that situation will continue. One can imagine many plausible scenarios for future evolution. Direct 
holding might become less and less common as investors become more familiar and comfortable 
with book-entry systems and/or as market or regulatory pressures develop that discourage direct 
holding. One might note, for example, that major brokerage firms are beginning to impose fees for 
having certificates issued and that some observers have suggested that acceleration of the cycle 
for settlement of securities trades might be facilitated by discouraging customers from obtaining 
certificates. On the other hand, other observers feel that it is important for investors to retain the 
option of holding securities in certificated form, or at least in some form that gives them a direct 
relationship with the issuer and does not require them to hold through brokers or other securities 
intermediaries. Some groups within the securities industry are beginning to work on development 
of uncertificated systems that would preserve this option. 

Revised Article 8 takes a neutral position on the evolution of securities holding practices. The 
revision was based on the assumption that the path of development will be determined by market 
and regulatory forces and that the Article 8 rules should not seek to influence that development 
in any specific direction. Although various drafting approaches were considered, it became appar- 
ent early in the revision process that the differences between the direct holding system and the 
indirect holding system are sufficiently significant that it is best to treat them as separate systems 
requiring different legal concepts. Accordingly, while the rules of the prior version of Article 8 have, 
in large measure, been retained for the direct holding system, a new Part 5 has been added, setting 
out the commercial law rules for the indirect securities holding system. The principle of neutrality 
does carry some implications for the design of specific Article 8 rules. At the very least, the Article 
8 rules for all securities holding systems should be sufficiently clear and predictable that uncer- 
tainty about the governing law does not itself operate as a constraint on market developments. In 
addition, an effort has been made to identify and eliminate any Article 8 rules that might act as 
impediments to any of the foreseeable paths of development. 


B. Direct Holding System 


With respect to securities held directly, Revised Article 8 retains the basic conceptual struc- 
ture and rules of present law. Part 2, which is largely unchanged from former law, deals with 
certain aspects of the obligations of issuers. The primary purpose of the rules of Part 2 is to apply 
to investment securities the principles of negotiable instruments law that preclude the issuers 
of negotiable instruments from asserting defenses against subsequent purchasers. Part 3 deals 
with transfer for securities held directly..One of its principal purposes is to apply to investment 
securities the principles of negotiable instruments law that protect purchasers of negotiable in- 
struments against adverse claims. Part 4 deals with the process of registration of transfer by the 
issuer or transfer agent. 

Although the basic concepts of the direct holding system rules: have been retained, there are 
significant changes in terminology, organization, and statement of the rules. Some of the major 
changes are as follows: 

Simplification of Part 3. The addition of the new Part 5 on the iodivedk holding system makes 
unnecessary the rather elaborate provisions of former law, such as those in Section 8-313, that 
sought to fit the indirect holding system into the conceptual structure of the direct holding system. 


808 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


INVESTMENT SECURITIES 


Thus, Part 3 of Revised Article 8 is, in oral respects, more similar to the original version of Article 
8 than to the 1978 version. 

Protected purchaser. The prior version of Article: 8 used the term "bona fide Sagivlicidar’s to 
refer to those purchasers who took free from adverse claims, and it used the phrase "good faith" in 
stating the’ requirements for such status. In order to promote clarity, Revised Article 8 states the 
rules that protect purchasers against adverse claims without using the phrase "good faith" and 
uses the new term "protected purchaser" to refer to purchasers in the direct holding system who 
are protected against adverse claims. See Sections 8-105 and 8-303. 

Certificated versus uncertificated securities. The rules of the 1978 version of Article 8 con- 
cerning uncertificated securities have been simplified considerably. The 1978 version added provi- 
sions on uncertificated securities parallel to the provisions of the original version of Article 8 deal- 
ing with securities represented by certificates. Thus, virtually every section had one set of rules on 
"certificated securities" and another on "uncertificated securities." The: constant juxtaposition of 
"certificated securities" and "uncertificated securities" has probably led: readers to overemphasize 
the differences. Revised Article 8 has a unitary definition of "security" in Section 8-102 (a)(15), 
which refers to the underlying intangible interest or obligation. In Revised Article 8, the difference 
between certificated an uncertificated is treated not as an inherent attribute of the security but as 
a difference in the means by which ownership is evidenced. The terms "certificated" and "uncertifi- 
cated" security are used in those sections where it is important to distinguish between these two 
means of evidencing ownership. Revised Article 8 also deletes the provisions of the 1978 version 
concerning "transaction statements" and "registered pledges." These changes are explained in the 
Revision Notes 3, 4, and 5, below. | 

Scope of Parts 2, 3, and 4. The rules of Parts 2, 3, and 4 deal only with the rights of persons 
who hold securities directly. In typical securities helding arrangements in the modern deposi- 
tory system, only the clearing corporation would be a direct holder of the securities. Thus, while 
the rules of Parts 2, 3, and 4 would apply to the relationship between the issuer and the clearing 
corporation, they have no application to relationships below the clearing corporation level. Under 
Revised Article 8, a person who holds a security through a broker or securities custodian has a 
security entitlement governed by the Part 5 rules but is not the direct holder of the security. Thus, 
the rules of Revised Section 8-303 on the rights of "protected purchasers", which are the analog 
of the bona fide purchaser rules of former Article 8, do not apply to persons who hold securities 
through brokers or securities custodians. Instead, Part 5 contains its own rules to protect investors 
in the indirect holding system against adverse claims. See Revised Section 8-502. 


C. Indirect Holding System 


Although the Revised Article 8:provisions for the indirect holding system are somewhat com- 
plex, the basic approach taken.can be summarized rather briefly. Revised Article 8 abandons the 
attempt to describe all of the complex relationships in the indirect holding system using the simple 
concepts of the traditional direct holding system. Instead, new rules specifically designed for the 
indirect holding system are added as Part 5 of Article 8. In a nutshell, the approach is to describe 
the core of the package of rights of a person who:holds a security through a securities on irae 
and then give that package of rights a name. 

The starting point of Revised Article 8's ena danet of the: indirect holding eeraaa is the concept 
of "security entitlement.” The term is defined in Section 8-102 (a)(17) as "the rights and property 
interest of an entitlement holder with respect to a financial asset specified in Part 5." Like many 
legal concepts, however, the meaning of "security entitlement” is to be found less in any specific 
definition than in the matrix of rules that use the term. In a sense, then, the entirety of Part 5 is 
the definition of "security entitlement" because the Part 5 rules specify the rights and property 
interest that comprise a security entitlement. 

Part 5-begins by specifying, in Section 8-501, Shum an entitlement holder acquires a security 
entitlement. The basic rule is very simple. A person acquires a security entitlement when the se- 
curities intermediary credits,the financial asset to the person's account. The remaining sections 
of Part 5 specify the content of the security entitlement concept. Section 8-504 provides that a se- 
curities intermediary must maintain a sufficient quantity of financial assets to satisfy the claims 
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of all of its entitlement holders. Section 8-503 provides that these financial assets are held by the 
intermediary for the entitlement holders, are not the property of the securities intermediary, and 
are not subject to claims of the intermediary's general creditors. Thus, a security entitlement is 
itself a form of property interest not merely an in personam claim against the intermediary. The 
concept of a security entitlement does, however, include a package of in personam rights against 
the intermediary. Other Part 5 rules identify the core of this package of rights; subject to specifica- 
tion by agreement and regulatory law. See Sections 8-505 through 8-509. 

To illustrate the basic features of the new rules, consider a simple example of two saeRLOTS: 
John and Mary, each of whom owns 1,000 shares of Acme, Inc., a publicly traded company. John 
has a certificate representing his 1,000 shares and is vewistebed on the books maintained by Ac- 
me's.transfer agent as the holder of record of those 1,000 shares. Accordingly, he has a direct claim 
against the issuer, he receives dividends and distributions directly from the issuer, and he receives 
proxies directly from the issuer for purposes of voting his shares. Mary has chosen to hold her se- 
curities through her broker. She does not have a certificate and is not registered on Acme's stock 
books as a holder of record. She enjoys the economic and corporate benefits of ownership, but does 
so through her broker and any other intermediaries in the chain back to the issuer. John's interest 
in Acme common stock would be described under Revised Article 8 asa direct interest in a "secu- 
rity." Thus, if John grants a security interest in his investment position, the collateral would be 
described as a mSCUInEUYI Mary's interest in Acme common stock would be described under Revised 
Article 8 as a "security entitlement." Thus, if Mary grants a security interest in her investment 
position, the collateral would be described as a "security entitlement." 

For many purposes, there is no need to differentiate among the various ways that an investor 
might hold securities. For example, for purposes of financial accounting, John and Mary would 
each be described as the owner of 1,000 shares of Acme common stock. For those purposes it is ir- 
relevant that John is the registered owner and has physical possession of a certificate, while Mary 
holds her position through an intermediary. Revised Article 8 recognizes this point in Section 8- 
104, which provides that acquiring a security entitlement and acquiring a security certificate are 
different ways of acquiring an interest in the underlying security. 


D. Security Interests 


Along with the revision of Article 8, significant changes have been made in the rules concern- 
ing security interests in securities. The revision returns to the pre-1978 structure in which the 
rules on security interests in investment securities are set out in Article 9, rather than in Article 
8. The changes in Article 9 are, in part, conforming changes to adapt Article 9 to the new concept 
of a security entitlement. The Article 9 changes, however, go beyond that to establish a simplified 
structure for the creation and perfection of security interests in investment securities, whether 
held directly or indirectly. In order to avoid disruption of the current numbering sequence of Ar- 
ticle 9, the new rules on security interests and investment securities are primarily set out in anew 
Section 9-115. 

The Revised Article 9 rules continue the long-established principle that a security interest in 
a security represented by a certificate can be perfected by a possessory pledge. The revised rules, 
however, do not require that all security interests in investment securities be implemented by pro- 
cedures based on the conceptual structure of the common law pledge. Under the revised Article 9 
rules, a security interest in securities can be created pursuant to Section 9-203 in the same fashion 
as a security interest in any other form of property, that is, by agreement between the debtor and 
secured party. There is no requirement of a "transfer", "delivery", or any similar action, physical or 
metaphysical, for the creation of an effective security interest. A security interest in securities is, 
of course, a form of property interest, but the only requirements for creation of this form of prop- 
erty interest are those set out in Section 9-203. . 

The perfection methods for security interests in investment securities are set out in Revised Sec- 
tion 9-115 (4), The basic rule is that a security interest may be perfected by "control." The concept 
of control, defined in Section 8-106, plays an important role in both Article 8 and Article 9. In gen- 
eral, obtaining control means taking the steps necessary to place the lender in a position where it 
can have the collateral sold off without the further cooperation of the debtor. Thus, for certificated 
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securities, a lender obtains control by taking possession of the certificate with any necessary in- 
dorsement. For securities held through a securities intermediary, the lender can obtain control in 
two ways. First, the lender obtains control if it becomes the entitlement holder; that is, has the 
securities positions transferred to an account in its own name. Second, the lender obtains control 
if the securities intermediary agrees to act on instructions from the secured party to dispose of the 
positions, even though the debtor remains the entitlement holder. Such an arrangement suffices to 
give the lender control even though the debtor retains the right to trade and exercise other ordi- 
nary rights of an entitlement holder. 

Except where the debtor is itself a securities firm, filing of an ordinary Article 9 financing state- 
ment is also a permissible alternative method of perfection. However, filing with respect to invest- 
ment property does not assure the lender the same protections as for other forms of collateral, 
since the priority rules provide that a secured party who obtains control has priority over a se- 
cured party who does not obtain control. | 

The details of the new rules on security interests, as applied both to the retail level and to ar- 
rangements for secured financing of securities dealers, are explained in the Official Comments to 
Section 9-115. 


III. SCOPE AND APPLICATION OF ARTICLE 8 


A. Terminology 


To understand the scope and application of the rules of Revised Article 8, and thie related secu- 
rity interest rules of Article 9; it is necessary to understand some of the key defined terms: 

Security, defined in Backion 8-102 (a)(15), has essentially the same meaning as under the prior 
version of Article 8. The difference in Revised Article 8 is that the definition of security does not 
determine the coverage of all of Article 8. Although the direct holding system rules in Part 2, 3, and 
4 apply only to securities, the indirect holding system rules of Part 5 apply to the broader category 
of "financial assets.” 

Financial asset, defined in Section 8-103 (a)(9), is the term used to describe the forms of prop- 
erty to which the indirect holding system rules of Part 5 apply. The term includes not only "securi- 
ties", but also other interests, obligations, or property that are held through securities accounts. 
The best illustration of the broader scope of the term financial asset is the treatment of money 
market instruments, discussed below. _ 

Security entitlement, defined in Section 8-103 (a)(17), is the term used to describe the prop- 
erty interest of a person who holds a security or other financial asset through a securities inter- 
mediary. 

Security intermediary, defined in Section 8-103 (a)(14), is the term used for those who hold 
securities for others in the indirect holding system. It covers clearing corporations, banks acting as 
securities custodians, and brokers holding securities for their customers. 

Entitlement holder, defined in Section 8-103 (a)(7), is the term used for those who hold securi- 
ties through iitanhediaries 

Securities account, defined in Section 8-501 (a), describes the form of arrangement between 
a securities intermediary and an entitlement holder that gives rise to a security entitlement. As 
explained below, the definition of securities account plays a key role in setting the scope of the in- 
direct holding system rules of Part 5. 

Investment property, defined in Section 9-115 (1)(f), determines the application of the new 
Article 9 rules for secured transactions. In addition to securities and security entitlements, the 
Article 9 term "investment property" is defined to include "securities account" in order to simplify 
the drafting of the Article 9 rules that permit debtors to grant security interest either in specific 
security entitlements or in an entire securities account. The other difference between the coverage 
of the Article:8 and Article 9 terms is that commodity futures contracts are excluded from Article 
8, but are included within the Article 9 definition of "investment property." Thus, the new Article 
9 rules apply to security interests in commodity futures positions as well as security interests in 
securities positions. 
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B. Notes on Scope of Article 8. 


Article 8 is in no sense a comprehensive codification of the law governing securities or transac- 
tions in securities. Although Article 8 deals with some aspects of the rights of securites holders 
against issuers, most of that relationship is governed not by Article 8, but by corporation, securi- 
ties, and contract law. Although Article 8 deals with some aspects of the rights and duties of par- 
ties who transfer securities, it is not a codification of the law, of contracts for the purchase or sale of 
securities. (The prior version of Article 8 did include a few miscellaneous rules on contracts for the 
sale of securities, but these have not been included in Revised Article 8). Although the new indirect 
holding system rules of Part 5 deal with some aspects of the relationship between brokers or other 
securities professionals and their customers, Article 8 is still not in any sense a comprehensive 
code of the law governing the relationship between broker-dealers or other securities intermediar- 
ies and their customers. Most of the law governing that relationship is the common law of contract 
and agency, supplemented or supplanted by regulatory law. 

The distinction between the aspects of the broker-customer relationship that are and are not 
dealt with in this Article may be illuminated by considering the differing roles of the broker in a 
typical securities transaction, in the which the broker acts as agent for the customer, When a cus- 
tomer directs a broker to by or sell securities for the customer, and the broker executes that trade 
on a securities exchange or in the over the counter market, the broker is entering into a contract 
for the purchase or sale of the securities as agent of the customer. The rules of the exchange, prac- 
tices of the market, or regulatory law will specify when and how that contract is to be performed. 
For example, today the terms of the standard contract for trades in most corporate securities 
require the seller to deliver the securities, and the buyer to pay for them, five business days after 
the date that the contract was made, although the SEC has recently promulgated a rule that will 
accelerate the cycle to require settlement in three business days. In the common speech of the 
industry, the transaction in which the broker enters into a contract for the purchase or sale of the 
securities is referred to as executing the trade, and the transaction in which the securities are de- 
livered and paid for is referred to as settlement. Thus, the current settlement cycle is known as T + 
5, that is, settlement is required on the fifth business day after the date of the trade, and the new 
SEC rule will change it to T + 3. One must be careful in moving from the jargon of the:securities 
industry to the jargon of the legal profession. For most practical economic purposes, the trade date 
is the date that counts, because that is the time at which the price is set, the risk of price changes 
shifts, and the parties become bound to perform For purposes of precise legal analysis, however, 
the securities phrase "trade" or "execute a trade" means enter into a contracts for the purchase or 
sale of the securities. The transfer of property interests occurs not at the time the contract is made 
but at the time it is performed, that is, at settlement. 

The distinction between trade and settlement is important in understanding the scope of Article 
8. Article 8 deals with the settlement phase of securities transactions. It deals with the mecha- 
nisms by which interests in securities are transferred, and the rights and duties of those who 
are involved in the transfer process. It does not deal with the process of eritering into contracts 
for the transfer of securities or regulate the rights and duties of those involved in the contracting 
process. To use securities parlance, Article 8 deals not with the trade, but with settlement of the 
trade, Indeed, Article 8 does not even deal with all aspects of settlement. In a netted clearance and 
settlement system such as the NSCC-DTC system; individual trades are not settled one-by-one by 
corresponding entries on the books of any depository. Rather, settlement of the individual trades 
occurs through the clearing arrangements, in accordance with the rules and agreements bats -gOv- 
ern those arrangements. 

In the rules dealing with the indirect holding system, one must be aeaealy) careful to bear i in 
mind the distinction between trade and settlement. Under Revised Article 8, the property interest 
of a person who holds securities through an intermediary is described as a security! entitlement", 
which is defined in Revised Section 8-102 (a)(17) as the package of rights and property: interest 
of an entitlement holder specified in Part 5. Saying that the security entitlement is.a package of 
rights against the broker does not mean that all of the customer's rights against the broker are 
part of the security entitlement and hence part of the subject matter of Article 8. The distinc- 
tion between trade and settlement remains fundamental. The rules of this Article on the indirect 
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holding system deal with brokers and other intermediaries as media through which investors hold 
their financial assets. Brokers are also media through which investors buy and sell their financial 
assets, but that aspect of their role is not the subject of this Article. 

The principal goal of the Article 8 revision project is to provide a satisfactory framework for 
analysis of the indirect holding system. The technique used in Revised Article 8 is to acknowledge 
explicitly that the relationship between a securities intermediary and its entitlement holders is 
sui generis, and to state the applicable commercial law rules directly, rather than by inference 
from a categorization of the relationship based on legal concepts of a different era. One of the 
consequences of this drafting technique is that in order to provide content to the concept of secu- 
rity entitlement it becomes necessary to identify the core of the package of rights that make up a 
security entitlement. Sections 8-504 through 8-508 cover such basic matters as the duty of the se- 
curities intermediary to maintain a sufficient quantity of securities to satisfy all of its entitlement 
holders, the duty of the securities intermediary to pass through to entitlément holder the economic 
and corporate law rights of ownership of the security, and the duty of the securities intermediary 
to comply with authorized entitlement orders originated by the entitlement holder. These sections 
are best thought of as definitional; that is, a relationship which does not include these rights is not 
the kind of relationship that Revised Article 8 deals with. Because these sections take the form of 
statements of the duties of an intermediary toward its entitlement holders, one must be careful 
to avoid a distorted perspective on what Revised Article 8 is and is not designed to do. Revised 
Article 8 is not, and should not be, a comprehensive body of private law governing the relation- 
ship between brokers and their customers, nor a body of regulatory law to police against improper 
conduct by brokers or other intermediaries. Many, if not most, aspects of the relationship between 
brokers and customers are governed by the common law of contract and agency, supplemented or 
supplanted by federal and state regulatory law. Revised Article 8 does not take the place of this 
body of private and regulatory law. If there are gaps in the regulatory law, they should be dealt 
with as such; Article 8 is not the place to address them. Article 8 deals with how interests in secu- 
rities are evidenced and how they are transferred. By way of a rough analogy, one might think of 
Article 8 as playing the role for the securities markets that real estate recording acts play for the 
real estate markets. Real estate recording acts do not regulate the conduct of parties to real estate 
transactions; Article 8 does not regulate the conduct of parties to securities transactions. 


C. Application of Revised Articles 8 and 9 
to Common Investments and Investment Arrangements 


It may aid understanding to sketch briefly the treatment under Revised Articles 8 and 9 of a 
variety of relatively common products and arrangements. 


1. Publicly traded stocks and bonds. 


"Security" is defined in Revised Section 8-102 (a)(15) in substantially the same terms as in the 
prior version of Article 8. It covers the ordinary publicly traded investment securities, such as 
corporate stocks and bonds. Parts 2, 3, and 4 govern the interests of persons who hold securities 
directly, and Part 5 governs the interest of those who hold securities indirectly. 

Ordinary publicly traded securities provide a good illustration of the relationship between the 
direct and indirect holding system rules. The distinction between the direct and indirect holding 
systems is not an attribute of the securities themselves but of the way in which a particular person 
holds the securities. Thus, whether one looks to the direct holding system rules of Parts 2, 3, and 
4 or the indirect holding system rules of Part 5 will depend on the level in the securities holding 
system being analyzed. 

Consider, for example, corporate stock which is held though a depository, such as DTC. The 
clearing corporation, or its nominee, is the registered owner of all of the securities it holds on be- 
half of all of its participants. Thus the rules of Parts 2, 3, and 4 of Revised Article 8 apply to the 
relationship between the issuer and the clearing corporation. If, as is typically the case today, the 
securities are still represented by certificates, the clearing corporation will be the holder of the se- 
curity certificate or certificates representing its total holdings. So far as Article 8 is concerned, the 
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relationship between the issuer and the clearing corporation is no different from the relationship 
between the issuer and any other registered owner. 

The relationship between the clearing corporation and its partie batitie: is governed by the in- 
direct holding system rules of Part 5, At that level, the clearing corporation is the securities in- 
termediary and the participant is the entitlement holder. If the participant is itself a securities 
intermediary, such asa broker holding for its customers or a bank acting as a securities custodian, 
the Part 5 rules apply to its relationship to its own customers. At that level the broker or bank 
custodian is the securities intermediary and the customer is the entitlement holder. Note that the 
broker or bank custodian is both an entitlement holder and a securities intermediary — but is so 
with respect to different security entitlements. For purposes of Article 8 analysis, the customer's 
security entitlement against the broker or bank custodian is a different item of property from the 
security entitlement of the broker or bank custodian against the clearing corporation. 

For investors who hold their securities directly, it makes no difference that some other inves- 
tors hold their interests indirectly. Many investors today choose to hold their securities directly, 
becoming the registered owners on the books of the issuer and obtaining certificates registered in 
their names. For such investors, the addition of the new indirect holding system rules to Article 8 
is entirely irrelevant. They will continue to deal directly with the issuers, or their transfer agents, 
under essentially the same rules as in the prior version of Article 8. 

The securities holding options available to investors in a particular form of security may depend on 
the terms of the security. For example, direct holding is frequently not available for new issues of state 
and local government bonds. At one time, state and local government bonds were ‘commonly issued 
in bearer form. Today, however, new issues of state and. local government bonds must be in registered 
form and most are issued in what is known as "book-entry only" form; that is, the issuer specifies that 
the only person it will directly register as the registered owner is a clearing corporation. Thus, one of 
the inherent terms of the security is that investors can hold only in the indirect holding system. 


2. Treasury securities. 


U.S. government securities fall within the definition of security in Article 8 and therefore are 
governed by Article 8 in the same fashion as any other publicly held debt security, except insofar 
as Article 8 is preempted by applicable federal law or regulation. 

New Treasury securities are no longer issued in certificated form; they can be held only through 
the book-entry systems established by the Treasury and Federal Reserve Banks. The Treasury of- 
fers a book-entry system, known as "Treasury Direct", which enables individual investors to have 
their positions recorded directly on the books of a Federal Reserve Bank, in a fashion somewhat 
similar to the uncertificated direct holding system contemplated by the 1978, version of Article 8. - 
The governing law for the Treasury Direct system, however, is set out in the applicable Treasury 
regulations. The Treasury Direct system is not designed for active trading. 

The great bulk of Treasury securities are held not through the Treasury Direct system but 
through a multi-tiered indirect holding system. The Federal Reserve Banks, acting as fiscal agent 
for the Treasury, maintain records of the holdings of member banks of the Federal Reserve Sys- 
tem, and those banks in turn maintain records showing the extent to which they are holding for 
themselves or their own customers, including government securities dealers, institutional inves- 
tors, or smaller banks who in turn may act as custodians for investors. The indirect holding system 
for Treasury securities was established under federal regulations promulgated in the 1970s. In the 
1980s, Treasury released the proposed TRADES regulations that would have established a more 
comprehensive body of federal commercial law for the Treasury holding system. During the Article 
8 revision process, Treasury withdrew these regulations, anticipating that once Revised Article 8 
is enacted, it will be possible to base the law for the Treasury system on the new Article 8 rules. 


3. Broker-customer relationships. 


Whether the relationship bateen a broker and its customer is governed by the Article 8 Part 5 
rules depends on the nature of the services that, the broker performs for the customer. 

Some investors use brokers only to purchase and sell securities: These customers take delivery 
of certificates representing the securities they purchase and hold them in their own names. When 
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they wish to'sell, they deliver the certificates to the brokers.‘The Article 8 Part 5 rules would not 
affect such customers, because the Part 5 rules deal with arrangements in which investors hold 
securities through securities intermediaries. The transaction between the customer and broker 
might be the traditional agency arrangement in which the broker buys or sells on behalf of the 
customer as agent for an undisclosed principal, or it might be a dealer transaction in which the 
"broker" as principal buys from or sells to the customer. In either case, if the customer takes deliv- 
ery and holds the securities directly, she will become the "purchaser" of a "security" whose interest 
therein is governed by the rules of Parts 2, 3, and 4 of Article 8. If the customer meets the other 
requirements of Section 8-303 (a), the customer who takes delivery can qualify as a "protected pur- 
chaser" who takes free from any adverse claims under Section 8-803 (b). The broker's role in such 
transactions is primarily governed by non-Article 8 law. There are only a few provisions of Article 
8 that affect the relationship between the customer and broker in such cases. See Sections 8-108 
(broker makes to the customer the warranties of a transferor) and 8-115 (broker not liable in con- 
version if customer was acting wrongfully against a third party in selling securities). 

Many investors use brokers not only to purchase and sell securities, but also as the custodians 
through whom they hold their securities. The indirect holding system rules of Part 5 apply to the 
custodial aspect of this relationship. If a customer purchases a security through a broker and 
directs the broker to hold the security in an account for the customer, the customer will never 
become a "purchaser" of a "security" whose interest therein is governed by the rules of Parts 2, 3, 
and 4 of Article 8. Accordingly, the customer does not become a "protected purchaser’ under Sec- 
tion 8-303. Rather, the customer becomes an "entitlement holder" who has a "security entitlement" 
to the security against the broker as "securities intermediary." See Section 8-501. It would make 
no sense to say that the customer in such a case takes an interest in the security free from all 
other claims, since the nature of the relationship is that the customer has an interest in common 
with other customers who hold positions in the same security through the same broker. Section 8- 
502, however, does protect an entitlement holder against adverse claims, in the sense that once 
the entitlement holder has acquired the package of rights that comprise a security entitlement no 
one else can take that package of rights away by arguing that the transaction that resulted in the 
customer's acquisition of the security entitlement was the traceable product of a transfer or trans- 
action that was wrongful as against the claimant. 


4, Bank deposit accounts; brokerage asset management accounts. 


An ordinary bank deposit: account would not fall within the definition of "security" in Section 8- 
102 (a)(15), so the rules of Parts 2, 3, and 4 of Article 8 do not apply to deposit accounts. Nor would 
the relationship between a bank and its depositors be governed by the rules of Part 5 of Article 8. 
The Part 5 rules apply to "security entitlements." Section 8-501 (b) provides that a person has a 
security entitlement when a securities intermediary credits a financial asset to the person's "secu- 
rities account." "Securities account" is defined in'Section 8-501 (a) as "an account to which a finan- 
cial asset is or may be credited in accordance with an agreement under which the person main- 
taining the account undertakes to treat the persgn for whom the account is maintained as entitled 
to exercise the rights that comprise the financial asset." The definition of securities account plays 
a key role in setting the scope of Part 5 of Article 8. A person has a security entitlement governed 
by Part 5 only if the relationship in question falls within the definition of "securities account". The 
definition of securities account in Section 8-501 (a) excludes deposit accounts from the Part 5 rules 
of Article 8. One of the basic elements of the relationship between a securities intermediary and 
an entitlement holder is that the securities intermediary has the duty to hold exactly the quantity 
of securities that it carries for the account of its customers. See Section 8-504. The assets that a 
securities intermediary holds for its entitlement holder are not assets that the securities interme- 
diary can use in its own proprietary business. See Section 8-503. A deposit account is an entirely 
different arrangement. A bank is not required to hold in its vaults or in deposit accounts with 
other banks a sum of money equal to the claims of all of its depositors. Banks are permitted to use 
depositors' funds in their ordinary lending business; indeed, that is a primary function of banks. A 
deposit account, unlike a securities account, is simply a debtor-creditor relationship. Thus a bank 
or other financial institution maintaining deposit accounts is not covered by Part 5 of Article 8. 
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Today, it is common for brokers to maintain securities accounts for their customers which in- 
clude arrangements for the customers to hold liquid "cash" assets in the form of money market 
mutual fund shares. Insofar as the broker is holding money market mutual fund shares for its 
customer, the customer has a security entitlement to the money market mutual fund shares. It is 
also common for brokers to offer their customers an arrangement in which the customer has ac- 
cess to those liquid assets via a deposit account with a bank, whereby shares of the money market 
fund are redeemed to cover checks drawn on the account. Article 8 applies only to the securities 
account; the linked bank account remains an account covered by other law. Thus’ the rights and 
duties of the customer and the bank are i ot not by Article 8, but by the relevant payment 
system law, such as Article 4 or Article 4A. 


5. Trusts. 


The indirect holding system rules of Part 5 of Article 8 are not intended to govern all relation- 
ships in which one person holds securities "on behalf of" another. Rather, the Part 5 rules come 
into play only if the relationship in question falls within the definition of securities account in Sec- 
tion 8-501 (a). The definition of securities account serves the important function of ensuring that 
ordinary trust arrangements are not inadvertently swept into Part 5 of Article 8. Suppose that 
Bank serves as trustee of a trust for the benefit of Beneficiary. The corpus of the trust is invested 
in securities and other financial assets. Although Bank is, in some senses, holding securities for 
Beneficiary, the arrangement would not fall within the definition of securities account. Bank, 
as trustee, has not undertaken to treat Beneficiary as entitled to exercise all of the rights that 
comprise the portfolio securities. For instance, although Beneficiary receives the economic benefit 
of the portfolio securities, Beneficiary does not have the right to direct dispositions of individual 
trust assets or to exercise voting or other corporate law rights with respect to the individual se- 
curities. Thus Bank's obligations to Beneficiary as trustee are governed by ordinary trust law, not 
by Part 5 of Article 8. Of course, if Bank, as trustee, holds the securities through an intermediary, 
Part 5 of Revised Article 8 would govern the relationship between Bank, as entitlement holder, 
and the intermediary through which Bank holds the securities. It is also possible that a different 
department of Bank acts as the intermediary through which Bank, as trustee, holds the securi- 
ties. Bank, qua securities custodian, might be holding securities for a large number of customers, 
including Bank's own trust department. Insofar as Bank may be regarded as acting in different 
capacities, Part 5 of Article 8 may be relevant to the relationship between the two sides of Bank's 
business. However, the relationship between Bank as trustee and the beneficiaries of the seal! 
would remain governed by trust law, not Article 8. 


6. Mutual fund shares. 


Shares of mutual funds are Article 8 securities, whether the fund is organized as a corporation, 
business trust, or other form of entity. See Sections 8-102 (a)(15) and 8-103 (b). Mutual funds com- 
monly do not issue certificates, Thus, mutual fund shares are typically uncertificated securities 
under Article 8. $ . | | 

Although a mutual fund is, in a colloquial sense, holding the portfolio securities on behalf of 
the fund's shareholders, the indirect holding system rules of Part 5 do not apply to the relation- 
ship between the fund and its shareholders, The Part 5 rules apply to "security entitlements." 
Section 8-501 (e) provides that issuance of a security is.not establishment of a security entitle- 
ment. Thus, because mutual funds shares do fit within the Article 8 definition of security, the 
relationship between the fund and its shareholders is automatically excluded from the Part 5 
rules. 

Of course, a person might hold shares in a mutual fund through a brokerage account. Because 
mutual fund shares are securities, they automatically fall within the broader term "financial as- 
set", so the Part 5 indirect holding system rules apply to mutual fund shares that are held through 
Bpchtiice accounts. That is, a person who holds mutual fund shares through a brokerage account 
could havea security entitlement to the mutual fund shares, just as the person would have a secu- 
rity entitlement to any other security carried in the brokerage account. 
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7. Stock of closely held corporations. 


Ordinary corporate stock falls within the Article 8 definition of security, whether or not it is 
publicly traded. See Sections 8-102 (a)(15) and 8-103 (a). There is nothing in the new indirect hold- 
ing system rules of Article 8 that would preclude their application to shares of companies that are 
not publicly traded. The indirect holding system rules, however,:would come into play only if the 
shares were in fact held through a securities account with a securities intermediary. Since that 
is typically not the case with respect to shares of closely held corporations, transactions involving 
those shares will continue to be governed by the traditional rules, as amended, that are set out in 
Parts 2, 3, and 4 of Article 8, and the corresponding provisions of Article 9. The simplification of the 
Article 8 rules on uncertificated securities may, however, make the alternative of dispensing with 
certificates more attractive for closely held corporations. 


8. Partnership interests and limited liability company shares. 


Interests in partnerships or shares of limited liability companies are not Article 8 securities 
unless they are in fact dealt in or traded on securities exchanges or in securities markets. See 
Section 8-103 (c). The issuers, however, may if they wish explicitly "opt-in" by specifying that the 
interests or shares are securities governed by Article 8. Even though interests in partnerships or 
shares of limited liability companies do not generally fall withing the category of "security" in Ar- 
ticle 8, they would fall within the broader term "financial asset." Accordingly, if such interests are 
held through a securities account with a securities intermediary, the indirect holding system rules 
of Part 5 apply, and the interest of a person who holds them through such an account is a security 
entitlement. 


9, Bankers' acceptances, commercial paper, and 
other money market instruments. 


Money market instruments, such as commercial paper, bankers' acceptances, and certificates of 
deposit, are good examples of a form of property that may fall within the definition of "financial 
asset", even though they may not fall within the definition of "security." Section 8-103 (d) pro- 
vides that a writing that meets the definition of security certificate under Section 8-102 (a)(15) is 
governed by Article 8, even though it also fits within the definition of "negotiable instrument" in 
Article 3. f b 

Some forms of short term money market instruments may meet the requirements of an Ar- 
ticle 8 security, while others may not. For example, the Article 8 definition of security requires 
that the obligation be in registered or bearer form. Bankers’ acceptances are typically payable 
"to order", and thus do not qualify as Article 8 securities. Thus, the obligations of the immedi- 
ate parties to a bankers' acceptance are governed by Article 3, rather than Article 8. That is 
an entirely appropriate classification, even for those bankers’ acceptance that are handled as 
investment media in the securities markets, because Article 8, unlike Article 3; does not contain 
rules specifying the standardized obligations of parties to instruments. For example, the Article 
3 rules on the obligations of acceptors and drawers of drafts are necessary to specify the obli- 
gations represented by bankers’ acceptances, but Article 8 contains no provisions dealing with 
these issues. 

Immobilization through a depository system is, however, just as important for money market 
instruments as for traditional securities. Under the prior version of Article 8, the rules on the 
depository system, set out in Section 8-320, applied only to Article 8 securities. Although some 
forms of money market instruments could be fitted within the language of the Article 8 definition 
of "security", this is not true for bankers' acceptances. Accordingly, it was not thought feasible to 
make bankers! acceptances eligible for deposit in clearing corporations under the prior version of 
Article 8. Revised Article 8 solves this problem by separating the coverage of the Part 5 rules from 
the definition of security. Even though a bankers' acceptance or other money market instrument 
is an Article 3 negotiable instrument rather than an Article 8 security, it would still fall within the 


817 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


UNIFORM COMMERCIAL CODE 


definition of financial asset in Section 8-102 (a)(9). Accordingly, if the instrument is held through a 
clearing corporation or other securities intermediary, the rules of Part 5 of Article 8 apply. 


10. Repurchase agreement transactions. 


Repurchase agreements are an important form of transaction in the securities business, particu- 
larly in connection with government securities. Repos and reverse repos can be. used for a variety 
of purposes. The one that is of particular concern for purposes of commercial law rules is the use 
of repurchase agreements as a form of financing transaction for government securities dealers. 
Government securities dealers typically obtain intra-day financing from their clearing banks, and 
then at the end of the trading day seek overnight financing from other sources to repay that day's 
advances from the clearing bank. Repos are the principal source of this financing. The dealer 
("repo seller") sells securities to the financing source ("repo buyer") for cash, and at the same time 
agrees to repurchase the same or like securities the following day, or at some other brief inter- 
val. The sources of the financing include a variety of entities seeking short term investments for 
surplus cash, such as pension funds, business corporations, money market funds, and banks, The 
pricing may be computed in various ways, but in essence the price at which the dealer agrees to 
repurchase the securities exceeds the price paid to the dealer by an amount equivalent to interest 
on the funds. 

The transfer of the securities from a securities dealer as repo seller to a provider of funds as 
repo buyer can be effected in a variety of ways. The repo buyer might be willing to allow the 
repo seller to keep the securities "in its hands", relying on the dealer's representation that it 
will hold them on behalf of the repo buyer. In the jargon of the trade, these are known as "hold- 
in-custody repos" or "HIC repos." At the other extreme, the repo buyer might insist that the 
dealer "hand over" the securities so that in the event that the dealer fails and is unable to per- 
form its obligation to repurchase them, the repo buyer will have the securities "in its hands." 
The jargon for these is "delivered-out repos." A wide variety of arrangements between these 
two extremes might be devised, in which the securities are "handed over" to a third party with 
powers concerning their disposition allocated between the repo seller and repo buyer in a va- 
riety of ways. 

Specification of the rights of repo buyers is complicated by the fact that the traiibfar of the aie 
est in securities from the repo seller to the repo buyer might be characterized as an outright sale 
or as the creation of a security interest. Article 8 does not attempt to specify any categorical rules 
on that issue. 

Article 8 sets out rules on the rights of parties a have implemented securities transactions 
in certain ways. It does not, however, deal with the legal characterization of the transactions that 
are implemented through the Article 8 mechanisms. Rather, the Article 8 rules apply without 
regard to the characterization of transactions for other purposes: For, example, the Article 8 rules 
for the direct holding system provide that a person who takes delivery of a duly indorsed security 
certificate for value and without notice of adverse claims takes free from any adverse claims. That 
rule applies without regard to the character of the transaction in which the security certificate was 
delivered. It applies both to delivery upon original issue and to delivery upon transfer. It applies 
to transfers in settlement of sales and to transfers in pledge. Similarly, the Article 8 indirect hold- 
ing system rules, such as the adverse claim cut-off rules in Sections 8-502 and 8-510, apply to the 
transactions that fall within their terms, whether those transactions were sales, secured transac- 
tions, or something else. 

Repos involve transfers of interests in securities, The Article 8 rules anche to transfers of secu- 
rities in repos, just as they apply to transfers of securities.in any other form of transaction. The 
transfer of the interest in securities from the repo seller to the repo buyer might be characterized 
as an outright sale or as the creation of a security interest. Article 8 does not determine that ques- 
tion. The rules of Revised Article 8:have, however, been drafted to minimize the possibility that 
disputes over the characterization of the transfer in a repo would affect substantive questions that 
are governed by Article 8. See, e.g., Section 8-510 and Comment 4 thereto. 
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11. Securities lending transactions. 


In a typical securities lending transaction, the owner of securities lends them to another per- 
son who needs the securities to satisfy a delivery obligation. For example, when a customer of a 
broker sells a security short, the broker executes an ordinary trade as seller and so must deliver 
the securities at settlement. The customer is "short" against the broker because the customer 
has an open obligation to deliver the securities to the broker, which the customer hopes to be 
able to satisfy by buying in the securities at a lower price. If the short seller's broker does not 
have the securities in its own inventory, the broker will borrow them from someone else. The 
securities lender delivers the securities to the borrowing broker, and the borrowing broker be- 
comes contractually obligated to redeliver a like quantity of the same security. Securities bor- 
rowers are required to provide collateral, usually government securities, to assure performance 
of their redelivery obligation. 

The securities lender does not retain any property interest in the securities that are delivered 
to the borrower. The transaction is an outright transfer in which the borrower obtains full title. 
The whole point of securities lending is that the borrower needs the securities to transfer them 
to someone else. It would make no sense to say that the lender retains any property interest in 
the securities it has lent. Accordingly, even if the securities borrower defaults on its redelivery 
obligation, the securities lender has no property interest in the original securities that could be 
asserted against any person to whom the securities borrower may have transferred them, One 
need not look to adverse claim cut-off rules to reach that result; the securities lender never had 
an adverse claim. The securities borrower's default is no different from any other breach of con- 
tract. The securities lender's protection is its right to foreclose on the collateral given to secure 
the borrower's redelivery obligation. Perhaps the best way to understand securities lending 1 is to 
note that the word "loan" in securities lending transactions is used in the sense it carries in loans 
of money, as distinguished from loans of specific identifiable chattels. Someone who lends money 
does not retain any property interest in the money that is handed over to the borrower. To use 
civil law terminology, securities lending is mutuum, rather than commodatum. See Story on Bail- 
ments, $8 6 and 47. 5: 


12. Traded stock options. 


Stock options issued and cleared through the Options Clearing Corporation (OCC) are a good 
example of a form of investment vehicle that is treated as a financial asset to which the Part 5 
rules apply, but not as an Article 8 security to which Parts 2, 3, and 4 apply. OCC carries on its 
books the options positions of the brokerage firms which are clearing members of OCC. The clear- 
ing members in turn carry on their books the options positions of their customers. The drrange- 
ments are structurally similar to the securities depository system. In the options structure, how- 
ever, there is no issuer separate from the clearing corporation. The financial assets held through 
the system are standardized contracts entitling the holder to purchase or sell a certain security 
at a set price. Rather than being an interest in or obligation of a separate issuer, an option is a 
contractual right against the counter-party. In order to assure performance of the options, OCC 
interposes itself as counter-party to each options trade. The rules of Parts 2, 3, and 4 of this 
Article, however, do not well describe the obligations and rights of OCC. On the other hand, the 
rules of Part 5, and the related Article 9 rules on security interests and priorities, do provide a 
workable legal framework for the commercial law analysis of the rights of the participants in the 
options market. Accordingly, publicly traded securities options are included within the definition 
of "financial asset", but not "security." See Section 8103 (e). Thus, although OCC would not be an 
issuer of a security for purposes of this Article, it would be a clearing corporation, against whom 
its clearing members have security entitlements to the options positions. Similarly, the clearing 
members' customers have security entitlements against the clearing members. Traded stock op- 
tions are also a good illustration of the point that the classification issues under Article 8 are very 
different from classification under other law, such as the federal securities laws. See Sections 8- 
102 (d). Stock options are treated as securities for ae ag? of federal securities laws, but not for 
purposes of Article 8. 
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13. Commodity futures. 


Section 8-103 (f) provides that a "commodity contract” is not a security or a financial asset. Sec- 
tion 9-115 defines commodity contract to include commodity futures contracts, commodity options, 
and options on commodity futures contracts that are traded on or subject to the rules of a board 
of trade that has been designated as.a contract market for that contract pursuant to the federal 
commodities laws. Thus, commodity contracts themselves are not Article 8 securities to which 
the rules of Parts 2, 3, and 4 apply, nor is the relationship between a customer and a commodity 
futures commission merchant governed by the Part 5 rules of Article 8. Commodity contracts, how- 
ever, are included within the Article 9 definition of "investment property." Thus security interests 
in commodity positions are governed by essentially the same set of rules as security interests in 
security entitlements. 


14. "Whatever else they have or may devise." 


The classification question posed by the above-captioned category of investment products and 
arrangements is among the most difficult — and important — issues raised by the Article 8 revision 
process. Rapid innovation is perhaps the only constant characteristic of the securities and finan- 
cial markets, The rules of Revised Article 8 are intended to be sufficiently flexible to accommodate 
new developments. 

A common mechanism by which new financial instruments are devised is that a financial institu- 
tion that holds some security, financial instrument, or pool thereof, creates interest in that asset or 
pool which are sold to others. It is not possible to answer in the abstract the question of how such 
interests are treated under Article 8, because the variety of such products is limited only by hu- 
man imagination and current regulatory structures. At this general level, however, one can note 
that there are at least three possible treatments under Article 8 of the relationship between the 
institution which creates the interests and the persons who hold them. (Again, it must be borne in 
mind that the Article 8 classification issue may be different from the classification question posed 
by federal securities law or other regulation.) First, creation of the new interests in the underlying 
assets may constitute issuance of a new Article 8 security. In that case the relationship between 
the institution that created the interest and the persons who hold them is not governed by the Part 
5 rules, but by the rules of Parts 2, 3, and 4. See Section 8-501 (e). That, for example, is the struc- 
ture of issuance of mutual fund shares. Second, the relationship between the entity creating the 
interests and those holding them may fit within the Part 5 rules, so that the persons are treating 
as having security entitlements against the institution with respect to the underlying assets. That, 
for example, is the structure used for stock options. Third, it may be that,the. creation of the new 
interests in the underlying assets does not constitute issuance of a new Article 8 security, not does 
the relationship between the entity creating the interests and those holding them fit within the 
Part.5 rules. In that case, the relationship is governed by other law, as in the case of ordinary trusts. 

The first of these three possibilities — that the creation of the new interest is issuance of a 
new security for Article 8 purposes — is a fairly common pattern. For example, an American de- 
positary receipt facility does not maintain securities accounts but issues securities called ADRs in 
respect of foreign securities deposited in such facility. Similarly, custodians of government securi- 
ties which issue receipts, certificates, or the like representing direct interests in those securities 
(sometimes interests split between principal and income) do not maintain securities accounts but 
issue securities representing those interests. Trusts holding assets, in a.variety of structured and 
securitized transactions, which issue certificates or the like representing "pass-through" or undi- 
vided beneficial interests in the trust assets, do not maintain securities accounts but issue securi- 
ties representing those interests, 

In analyzing these classification questions, courts should take care to avoid mechanical j juris- 
prudence based solely upon exegesis of the wording of definitions in Article 8. The result of classi- 
fication questions is that different sets of rules come into play. In order to decide the classification 
question it is necessary to understand fully the commercial setting and consider which set of rules 
best fits the transaction, Rather than letting the choice of rules turn on interpretation of the words 
of the definitions, the interpretation of the words of the definitions should turn on the suitability 
of the application of the substantive rules. 
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IV. CHANGES FROM. PRIOR (1995) VERSION OF ARTICLE 8 


A. Table of Disposition of Sections in Prior Version 


Article 8 (1986) 
8-101 
8-102(1)(a) 
8-102(1)(b) 
8-102(1)(c) 
8-102(1)(d) 
8-102(1)(e) 
8-102(2) 
8-102(3) 
8-102(4) 
8-102(5) 
8-102(6) 

8-103 

8-104 

8-105(1) Ey 
8-105(2) omitted, see Revision Note 4 
8-105(3) 

8-106 

8-107 

8-108 

8-201 

8-202 


8-203 
8-204 


8-205 
8-206 
8-207 
8-208 


8-301 

8-302(1) 
8-302(2) 
8-302(3) 
8-302(4) 
8-303 

8-304(1) 
8-304(2) 
8-304(3) 
8-305 

8-306(1) 
8-306(2) 
8-306(3) 
8-306(4) 
8-306(5) 
8-306(6) 


Revised Articles 8 and 9 (1996) 
8-101 

8-102(a)(4) & (15) 

8-102(a)(15) & (18) 
8-102(a)(15) 

8-102(a)(18) 


~ 8-102(a)(2) 


8-202(b)(1) 
8-102(a)(5) 
omitted, see Revision Note 1 


- 8-102(b) 


8-102 (c) 

8-209 . 

8-210 

omitted, see Revision Note 8 
omitted, see Revision Note 4 
8-114 | 

8-110 

omitted, see Revision Note 8 
omitted, see Revision Note 5 


~ 8-201 


8-202; transaction statement provisions 


_ omitted, see Revision Note 4 


8-203 

8-204; transaction statement provisions 
omitted,see Revision Note 4 

8-205; transaction statement provisions 
omitted, see Revision Note 4 

8-206; transaction statement provisions 
omitted, see Revision Note 4 

8-207; registered pledge provisions 
omitted, see Revision Note 5 

8-208; transaction statement provisions 
omitted, see Revision Note 4 

8-302(a) & (b) 

8-303(a) 

8-102(a)(1) 

8-303(b) 

8-302(c) 


_ 8-102(a)(3) 


8-105(d) 
omitted, see Revision Note 4 
8-105(b) 
8-105(c) 


~ 8-108(f) 


8-108(a) 
8-108(¢) 
8-108(h) 
8-108(e) 
8-306(h) 
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8-306(7) 
8-306(8) 
8-306(9) 
8-306(10) 
8-307 
8-308(1) 
8-308(2) 
8-308(3) 
8-308(4) 
8-308(5) 
8-308(6) 
8-308(7) 
8-308(8) 
8-308(9) 
8-308(10) 
8-308(11) 
8-309 
8-310 
8-311(a) 


8-311(b) 
8-312 
8-313(1)(a) 


8-313(1)(b) 
8-313(1)(c) 
8-313(1)(d) 
8-313(1)(e) 
8-313(1)(f) 
8-313(1)(g) 
8-313(1)(h)-G) 
8-313(2) 


8-313(3) 
8-313(4) 
8-314 
8-315 
8-316 
8-317 
8-318 
8-319 
8-320 
8-321 
8-401 
8-402 
8-403 
8-404 
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8-108(b), 8-306(h) 

omitted, see Revision Note 5 
8-108(c) | 

8-108(i) 

8-304(d) 

8-102(a)(11), 8-107 

8-304(a) 

8-304(b) 

8-102(a)(12) 

8-107 & 8-305(a) 

8-107 

8-107 

8-107 

8-304(f) & 8-305(b) 

8-107 

8-107 | 

8-304(c) 

8-304(e) 

omitted, see 8-106(b)(2), 8-301(b)(1), 
8-308 . 

8-404 

8-306 

omitted, see Revision Note 2; see also 
8-301(a)(1) & (2) 

omitted, see Revision Note 2; see also 


-8-301(b)(1) & (2) 


omitted, see Revision Note 2; see also 
8-301(a)(3) 

omitted, see Revision Note 2; see also 
8-501(b) 

omitted, see Revision Note 2; see also 
8-301(a)(2) © 

omitted, see Revision Note 2; see also 
8-301(b)(2) 

omitted, see Revision Notes 1 & 2; 
see also 8-501(b), 8-111 

omitted, see Revision Note 2; see also 
9-115 & 9-203 

omitted, see Revision Note 2; see also 
8-503 

omitted, see Revision Note 2 
8-102(a)(14) 

omitted, see Revision Note 8 

omitted, see Revision Note 8 

8-307 

8-112 

8-115 

omitted, see 8-113 and Revision Note 7 
omitted, see Revision Note 1 

omitted, see 9-115, 9-203 

8-401 

8-402, see Revision Note 6 

8-403, see Revision Note 6 

8-404 | 
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8-405(1) , a 8-406 

8-405(2) we 8-405(a) 

8-405(3) - 8-405(b) 

8-406 8-407 

8-407 . omitted, see Revision Note 8 
8-408 omitted, see Revision Note 4 


B. Revision Notes 


1, Provisions of former Article 8 on clearing corporations. 


The keystone of the treatment of the indirect holding system in the prior version of Article 8 was 
the special provision on clearing corporations in Section 8-320. Section 8-320 was added to Article 
8 in 1962, at the very end of the process that culminated in promulgation and enactment of the 
original version of the Code. The key concepts of the original version of Article 8 were "bona fide pur- 
chaser" and "delivery." Under Section 8-302 (1962) one could qualify as a "bona fide purchaser" only 
if one had taken delivery of a security, and Section 8-313 (1962) specified what counted as a delivery. 

Section 8-320 was added to take account of the development of the system in which trades can 
be settled by netted book-entry movements at a depository without physical deliveries of certifi- 
cates. Rather than reworking the basic concepts, however, Section 8-320 brought the depository 
system within Article 8 by definitional fiat. Subsection (a)’of Section 8-320 (1962) stated that a 
transfer or pledge could be effected by entries on the books of a central depository, and subsec- 
tion (b) stated that such an entry "has the effect of a delivery of a security in bearer form or duly 
indorsed in blank." In 1978, Section 8-320 was revised to conform it to the general substitution 
of the concept of "transfer" for "delivery", but the basic structure remained the same. Under the 
1978 version of Article 8, the only book-entry transfers that qualified the transferee for bona fide 
purchaser rights were those made on the books of a clearing corporation. See Sections 8-302 (1)(c), 
8-313 (1)(g) and 8-320. Thus, for practical purposes, the indirect holding system rules of the prior 
version of Article 8 required that the securities be held by a clearing corporation in accordance 
with the central depository rules of Section 8-320 

Some of the definitional provisions concerning clearing corporation in the prior version of Article 
8 seem to have conflated the commercial law rules on the effect of book-entry transactions with 
issues about the regulation of entities that are acting as clearing corporations. For example, the 
Section 8-320 rules that gave effect to book-entry transfers applied only if the security was "in the 
custody of the clearing corporation, another clearing corporation, [or] a custodian bank." "Custo- 
diam bank" was defined in Section 8-102 (4) as "a bank or trust company that is supervised and 
examined by state or federal authority having supervision over banks and is acting as custodian 
for a clearing corporation." Although this was probably inadvertent, these definitional provisions 
have operated as an obstacle to the development of clearing arrangements for global trading, since 
they effectively precluded clearing corporations from using foreign banks as custodians. 

Revised Article 8 is based on the view that Article 8 is not the proper place for regulatory deci- 
sions about whether certain sorts of financial institutions should or should not be permitted to 
engage in a particular aspect of the securities business, such as acting as a clearing corporation, 
or how they should be permitted to conduct that business. Rather, Article 8 should deal only with 
the commercial law questions of what duties and rights flow from doing business as a clearing 
corporation, leaving it to other regulatory law to decide which entities should be permitted to act 
as clearing corporations, and to regulate their activities. Federal securities laws now establish a 
detailed regulatory structure for clearing corporations; there is no need for Article 8 to duplicate 
parts of that structure, Revised Article 8 deletes all provision of the prior version which had the ef- 
fect of specifying how clearing corporations should conduct their operations. For example, Revised 
Article 8 deletes the definition of "custodian bank", which operated in the prior version only as a 
regulatory restriction on how clearing corporations could hold securities. 

In general, the structure of Revised Article 8 is such that there is relatively little need for special 
provisions on clearing corporations. Book-entry transactions effected through clearing corpora- 
tions are treated under the same rules in Part 5 as book-entry transactions‘ effected through any 
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other securities intermediary. Accordingly, Revised Article 8 has not direct analog of the special 
provisions in Section 8-320 on transfers on the books of clearing corporations. 


2. Former Section 8-313.— "Transfer." 


Section 8-313 of the 1978 version of Article was extremely complicated, because it attempted to 
cover many different issues. The following account of the evolution of Section 8-313 may assist in 
understanding why a different approach is taken in Revised Article 8. This explanation is, how- 
ever, intended not as an actual account of historical events, but as a conceptual reconstruction, 
devised from the perspective of, and with the benefit of, hindsight. 

The original objective of Article 8 was to ensure that certificates representing investment securi- 
ties would be "negotiable" in the sense that purchasers would be protected by the bona fide pur- 
chaser rules. The requirements for bona fide purchaser status were that the purchaser had to (i) take 
delivery of the security and (ii) give value in good faith and without notice of adverse claims. Sec- 
tion 8-313 specified what counted as a "delivery", and Section 8-302 specified the other requirements. 

The 1978 amendments added provisions on uncertificated securities, but the basic organiza- 
tional pattern was retained, Section 8-302 continued to state the requirements of value, good faith, 
and lack of notice for good faith purchase, and Section 8-313 stated the mechanism ‘by which the 
purchase had to be implemented. Delivery as defined in the original version of Section 8-313 had 
a meaning similar to the concept known in colloquial securities jargon:as "good delivery"; that is, 
physical delivery with any necessary indorsement. Although the word "delivery" has now come to 
be used in securities parlance in a broader sense than physical delivery, when the provisions for 
uncertificated securities were added it was thought preferable to use another word. Thus, the word 
"transfer" was substituted for "delivery" in Section 8-313. BY Os 

{The 1978 amendments also moved the rules governing security interests in securities from Arti- 
cle 9 to Article 8, though the basic conceptual structure of the common law of pledge was retained. 
Since a pledge required a delivery, and since the term transfer had been substituted for delivery, 
the 1978 amendments provided that in order to create a security interest there must be a "trans- 
fer", in the defined Article 8 sense, from the debtor to the secured party. Accordingly, provisions 
had to be added to Section 8-313 so that any of the steps that should suffice to create a perfected 
security interest would be deemed to constitute a."transfer" within the meaning of Section 8-313. 
Thus, the Section 8-313 rules on "transfer", which had in the previous version dealt only with what 
counted as a delivery that qualified one for bona fide purchaser status, became the statutory locus 
for all of the rules.on‘creation and perfection of security interests in securities, Accordingly the 
rather elaborate rules of subsections (1)(h), (1)(i), and (1)G) were added. 

Having expanded Section 8-313 to the point that it served as the rule specifying the formal re- 
quirements for transfer of all significant forms of interests in securities, it must have seemed only 
logical to take the next step and make the Section 8-313 rules the exclusive means of transferring 
interests in securities. Thus, while the prior version had stated that "Delivery to a purchaser oc- 
curs when ...", the 1978 version state that "Transfer of a security or a limited interest (including 
a security interest) therein to a purchaser occurs only..." Having taken that step, however, it 
then. became necessary to ensure that anyone who should be regarded as having an interest in a 
security would be covered by. some provision. of Section 8-313. Thus, the provisions of subsection (1) 
(d)(ii) and (iii) were added to make it possible to say that the,customers of a securities intermedi- 
ary who hold interests in securities held by the intermediary in fungible bulk received "transfers". 

Section 8-313 (1)(d) was the key provision in the 1978 version dealing with the indirect hold- 
ing system at.the level below. securities depositories. It operated in essentially the same fashion 
as Section 8-320; that is, it stated that when a broker.or bank holding securities in fungible bulk 
makes entries on its books identifying a quantity of the fungible bulk as belonging to the customer, 
that action is treated as a, "transfer" — in the special Section 8-313 sense — rat an interest in the 
security from the intermediary to the customer. 

Revised Article 8 has no direct analog of the 197 8 version of active 8-313. The rules on secured 
transactions have been returned to Article 9, so subsections of Section 8-313 (1978) dealing with 
security interests are deleted from Article 8. Insofar as portions of Section 8-313 (1978), were de- 
signed to specify the formal requirements for transferees to qualify for protection against adverse 
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claims, their place is taken by Revised Section 8-301, which defines "delivery", in a fashion some- 
what akin to the pre-1978 version of Section 8-313. The descendant of the provisions of Section 8- 
313 (1978) dealing with the indirect holding system is Revised Section 8-501 which specifies when 
a person acquires a security entitlement. Section 8-501, however, is based on a different analysis of 
the transaction in which a customer acquires a position in the indirect holding system. The trans- 
action is not described as a "transfer" of an interest in some portion of a fungible bulk of securities 
held by the securities intermediary but as the creation of a security entitlement. Accordingly, just 
as Revised Article 8 has no direct analog of the Section 8-320 rules on clearing corporation trans- 
fers, it has no direct analog of the Section 8-313 (1) rules on "transfers" of interests in securities 
held in fungible bulk. 


3. Uncertificated securities provisions. 


Given the way that securities holding practices have evolved, the sharp distinction that the 
1978 version of Article 8 drew between certificated securities and uncertificated securities has 
become somewhat misleading. Since many provisions of the 1978 version had separate subsections 
dealing first with certificated securities and then with uncertificated securities, and since people 
intuitively realize that the volume of trading in the modern securities markets could not pos- 
sibly be handled by pushing around certificates, it was only natural for a reader of the statute to 
conclude that the uncertificated securities provisions of Article 8 were the basis of the book-entry 
system. That, however, is not the case: Although physical delivery of certificates plays little role in 
the settlement system, most publicly traded securities are still, in legal theory, certificated securi- 
ties. To use clearance and settlement jargon, the book-entry securities holding system has used 
"immobilization" rather than "dematerialization". 

The important legal and practical difference is between the direct holding system, in which the 
beneficial owners have a direct relationship with the issuer, and the indirect holding system, in 
which securities ‘are held through tiers of securities intermediaries. Accordingly, in Revised Article 
8 the contrast between certificated securities and uncertificated securities has been minimized or 
eliminated as much as possible in stating the substantive provisions. 


4. Transaction statements. 


Although the 1978 provisions on uncertificated securities contemplated a system in which there 
would be no definitive certificates as reifications of the underlying interests or obligations, the 
1978 amendments did not really dispense with all requirements of paper evidence of securities 
holding. The 1978 amendments required issuers of uncertificated securities to send paper "trans- 
action statements" upon registration of transfer. Section 8-408 regulated the content and format of 
these transaction statements in considerable detail. The statements had to be in writing, include 
specific information, and contain a conspicuous legend stating that "This statement.is merely a 
record of the rights of the addressee as of the time of its issuance. Delivery of this statement, of 
itself, confers no rights on the recipient. This statement is neither a negotiable instrument nor a 
security." Issuers were required to send statements when any transfer was registered (known as 
"initial transaction statements") and also were required to send periodic statements at least annu- 
ally and also upon any security holder's reasonable request. Fees were regulated to some extent, in 
that Section 8-408 (8) specified that if periodic statements were sent at least quarterly, the issuer 
could charge for statements requested by security holders at other times. 

The detailed specification of reporting requirements for issuers of uncertificated securities was 
quite different from the treatment of securities intermediaries. Though the prior version of Article 
8 did require non-clearing corporation securities intermediaries to send confirmations of transfers 
— a requirement deleted in Revised Article 8 — it did not regulate their content or format. Article 8 
has never imposed periodic reporting requirements on securities intermediaries. Thus, reporting 
requirements for the indirect holding system were left to agreements and regulatory authorities, 
while reporting requirements for a. book-entry direct holding system were imposed by statute. 

Securities holding systems based on transaction statements of the sort contemplated by the 
1978 amendments have not yet evolved to any major extent — indeed, the statutory specification 
of the details of the information system may itself have acted as an impediment to the evolution 
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of a book-entry direct system. Accordingly, Revised Article 8 drops the statutory requirements 
concerning transaction statements. The record keeping and reporting obligations of issuers of un- 
certificated securities would be left to agreement and other law, as is the case today for securities 
intermediaries: 

In the 1978 version, the Part 2 mules concerning transfer restrictions, issuers' defenses, and the 
like were based on the assumption that transaction statements would be used in a fashion analo- 
gous to traditional security certificates. For example, Sections 8-202 and 8-204 specified that the 
terms of a security, or any restrictions on transfer imposed by the issuer, had:to be noted on the 
transaction statement. Revised Article 8 deletes all such references to transaction statements, the 
terms of securities, or of restrictions of transfer, would be governed by whatever law or agreement 
specifies these matters, just as is the case for various other forms of business entities, such as part- 
nerships, that have never issued certificates representing interests. Other Part 2 rules, such as 
Sections 8-205, 8-206, and 8-208, attempted to state rules on forgery and related matters for trans- 
actions statements. Since Revised Article 8 does not specify the format for information systems 
for uncertificated securities, there is no point in attempting to state rules on the consequences of 
wrongful information transmission in the particular format of written statements authenticated 
by signatures. 


5. Deletion of provisions on registered pledges. 


The 1978 version of Article 8 also added detailed provisions concerning leoaidtaded plédgeal of 
uncertificated securities, Revised Article 8 adopts a new system of rules for security interests in 
securities, for both the direct and indirect, holding systems that, make it unnecessary to have spe- 
cial statutory provisions for registered pledges of uncertificated securities. 

The reason that the 1978 version of Article 8 created this concept was that if the only means of 
creating security interests was the pledge, it seemed necessary to provide some substitute for the 
pledge in the absence of.a certificate. The point of the registered pledge was, presumably, that if 
permitted a debtor to grant a perfected. security interest in securities, yet still keep the securities 
in the debtor's own name for purposes of dividends, voting, and the like. The concept of registered 
pledge has, however, been thought troublesome by many legal commentators and securities indus- 
try participants. For example, in Massachusetts where many mutual funds have their headquar- 
ters, a non-uniform amendment was enacted to permit the issuer of an uncertificated security to 
refuse to register a pledge and instead issue a certificate to the owner that the owner could then 
pledge by ordinary means. 

Under the 1978 version of Article 8, if an issuer chose to issue securities in uncertificated form, 
it was also required by statute to offer a registered pledge program. Revised Articles 8 and 9 take 
a different approach. All of the provisions dealing with registered pledges have been deleted. This 
does not mean, however, that issuers cannot offer such a service. The control rules of Revised Sec- 
tion 8-106 and the related priority provisions in Article 9 establish a structure that permits issu- 
ers to develop systems akin to the registered pledge device, without mandating that they do so, or 
legislating the details of the system. In essence, the registered pledge or control device amounts 
to a record keeping service. A debtor can always transfer securities to its lender. In a registered 
pledge or control agreement arrangement, the issuer keeps track of which securities the secured 
party holds for its own account outright, and which securities it holds in pledge from its debtors. 

Under the rules of Revised Articles 8 and 9, the registered pledge issue can easily be left to reso- 
lution by the market. The concept of control is defined in such fashion that if an issuer or securities 
intermediary wishes to offer a service akin to the registered pledge device it can do so. The issuer 
or securities intermediary would offer to enter into agreements with the debtor and secured party 
under which it would hold the securities for the account of the debtor, but subject to instructions 
from the secured party. The Fei party would thereby obtain control assuring pertectiog and 
priority of its lien. 

Even if such arrangements are not offered by issuers, persons who hold uncertificated securities 
will have several options for using them as collateral for secured loans. Under the new rules, fil- 
ing is a permissible method of perfection, for debtors other than securities firms. A secured party 
who relies on filing is, of course, exposed to the risk that the debtor will double finance and grant 
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a later secured lender a security interest under circumstances that give that lender control and 
hence priority. If the lender is unwilling to run that risk, the debtor can transfer the securities 
outright to the lender on the books of the issuer, though between the parties the debtor would be 
the owner.and the lender only a secured party. That, of course, requires that the debtor trust the 
secured party not to dispose of the collateral wrongfully, and the debtor may also need to make 
arrangements with the eon party to exercise benefit of ale such'as yor ae and receiving 
distributions. 

It may well be fone both lenders and foteees would prefer to have some iin doiwent such 
as the registered pledge device of current law, that permits the debtor to remain as the registered 
owner entitled to vote and receive dividends but gives the lender exclusive power to order their 
disposition. The approach taken in this revision is that if there isa genuine demand for such ar- 
rangements, it can be met by the market. The difficulty with the approach of present Article 8 is 
that it mandates that any issuer that wishes to issue securities in uncertificated form must also 
offer this record keeping service. That obligation may well have acted as a disincentive to the 
development of uncertificated securities. Thus, the deletion of the mandated registered pledge 
provisions is consistent with the prineipls of neutrality toward the evolution of securities holding 
practices. 


6. Former Section 8-403 — Issuer's Duty as to Adverse Claims, 


Section 8-408 of the prior version of Article 8 dealt with the obligations of issuers to adverse 
claimants. The starting point of American law on issuers' liability in such circumstances is the old 
case of Lowry v. Commercial & Farmers' Bank, 15 F. Cas. 1040 (C.C.D. Md. 1848)(No. 8551), under 
which issuers could be held liable for registering a transfer at the direction of a registered owner 
who was acting wrongfully as against a third person in making the transfer. The Lowry principle 
imposed onerous liability on issuers, particularly in the case of transfers by fiduciaries, such as 
executors and trustees. To protect against risk of such liability, issuers developed the practice of 
requiring extensive documentation for fiduciary stock transfers to assure themselves that the fi- 
duciaries were acting rightfully. As a result, fiduciary stock transfers were cumbersome and time 
consuming. 

In the present centiry, American law has gradually sale away from the Lowry principle, 
Statutes such as the Uniform Fiduciaries Act, the Model Fiduciary Stock Transfer Act, and the 
Uniform Act for the Simplification of Fiduciary Security Transfers sought to avoid the delays in 
stock transfers that could result from issuers' demands for documentation by limiting the issuer's 
responsibility for transfers in breach of the registered owner's duty to others. Although these stat- 
utes provided that issuers had no,duty of inquiry to determine whether a fiduciary was acting 
rightfully, they all provided that an issuer could be liable if the issuer acted with notice of third 
party claims. 

The prior version of Article 8 followed the same approach as the various fiduciary transfer stat- 
utes, Issuers were not required to seek out information from: which they could determine whether 
a fiduciary was acting properly, but they were liable if they registered.a transfer with notice that 
the fiduciary was acting improperly. Former Section 8-308 (11) said that the failure of a fiduciary 
to comply with a controlling instrument or failure to obtain a court approval required under local 
law did not render the indorsement or instruction unauthorized. However, if a fiduciary was in fact 
acting improperly, then the beneficiary would be treated as an adverse claimant. See Section 8-302 
(2)(1978) and Comment 4. Former Section 8-403 specified that if written notice of an adverse claim 
had, been sent to the issuer, the issuer "shall inquire into the adverse claim" before registering a 
transfer on the indorsement or instruction of the registered owner. The issuer could "discharge 
any duty of inquiry by any reasonable means", including ‘by notifying the adverse claimant that 
the transfer would be registered unless the AASBTEE claimant obtained a court order or gave an 
indemnity bond. 

Revised Article 8 rejects. the Lowry principle altogether. It provides that an issuer is not liable 
for wrongful registration if it acts on an effective indorsement. or instruction, even though the 
issuer may have notice of adverse claims, so long as the issuer has not been served with legal 
_ process and is not acting in collusion with the wrongdoer in registering the transfer. See Revised 
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Section 8-404 and Comments thereto. The provisions of prior Section 8-403 specifying that issuers 
had a duty to investigate adverse claims of which they had notice are deleted. 

Revised Article 8 also deletes the provisions set out in Section 8-403 (3) of prior law specifying 
that’issuers did not have a duty to inquire into the rightfulness of transfers by fiduciaries. The 
omission of the rules formerly in Section 8-403 (3) does not, of course, mean that issuers would 
be liable for acting on the instruction of fiduciaries in the circumstances covered by former Sec- 
tion 8-403 (3). Former Section 8-403 (3) assumed that issuers would be liable if they registered a 
transfer with notice of an adverse claim. Former Section 8-403 (3) was necessary only to negate 
any inference that knowledge that a transfer was initiated by a fiduciary might give constructive 
notice of adverse claims. Under Section 8-404 of Revised Article 8, mere ‘notice of adverse claims 
does not impose duties on the issuer. Accordingly the eg a ivicladeds in:former Section = 403 
(3) are unnecessary. 

Although the prior version of Article 8 included provisions similar-or identiéal to those set out 
the Uniform Act for the Simplification of Fiduciary Security Transfers and similar statutes, most 
states retained these statutes at the time the Uniform Commercial Code was adopted. These stat- 
utes are based on a premise different from Revised Article 8. The fiduciary simplification acts are 
predicated on the assumption that an issuer would be liable to an adverse claimant if the issuer 
had notice. These statutes seek only to preclude any inference that issuers have such notice when 
they register transfers on the instructions of a fiduciary. Revised Article 8 is based on the view 
that a third party should not be able to interfere with the relationship between an issuer and its 
registered shareholders unless the claimant obtains legal process. Since notice of an adverse claim 
does not impose duties on an issuer under Revised Article 8, the Uniform Act for the Simplification 
of Fiduciary Security Transfers, or similar statutes, should be repealed upon enactment of Revised 
Article 8. 


7. Former Section 8-319 — Statute of Frauds. 


Revised Article 8 deletes the special statute of frauds provision for securities contracts that 
was set out in former Section 8-319. See Revised Section 8-113. Most of the litigation involv- 
ing the statute of frauds rule of the prior version of Article 8 involved informal transactions, 
rather than transactions on the organized securities markets. Typical cases were those in 
which an employee or former employee of a small enterprise sued to enforce an alleged prom- 
ise that he or she would receive an equity interest in the business. The usual commercial poli- 
cies relating to writings in contracts for the sale of personal property are at most tangentially 
implicated in such cases. There was a rather large and complex body of case law dealing with 
the applicability of Section 8-319 to cases of this sort. It seems doubtful that the cost of litigat- 
ing these issues was warranted by whatever protections the statute of frauds offered against 
fraudulent claims. 

Subsection (c) of former Section 8-319 provided that the statute of frauds bar did not apply 
if a written confirmation was sent and the recipient did not seasonably send an objection. That 
provision, however, presumably would not have had the effect of binding a broker's customer to 
the terms of a trade for which confirmation had been sent though the customer had not objected 
within 10 days. In the first place, the relationship between a broker and customer is ordinar- 
ily that of agent and principal; thus the broker is not seeking to enforce a contract for sale of a 
security, but to bind its principal for action taken by the broker as agent. Former Section 8-319 
did not by its terms apply to the agency relationship. Moreover, even if former Section 8-319 (c) 
applied, it is doubtful that it, of its own force, had the effect of precluding the customer from 
disputing whether there was a contract or what the terms of the contract were. Former Sec- 
tion 8-319 (c) only removed the statute of frauds as a bar to enforcement; it did not say that 
there was a contract or that the confirmation had the effect of excluding other evidence of its 
terms. Thus, deletion of former Section 8-319 does not change the law one way or the other on 
whether a customer who fails‘to object to a written confirmation is precluded from denying 
the trade described in the Se ee wiht: that issue was never governed by le Sec- 
tion 8-319 (c). 
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8. Miscellaneous 


Prior Section 8-105. Revised Article 8 deletes the statement found in Section 8-105 (1) of the 
prior version that certificated securities "are negotiable instruments." This provision was added 
very late in the drafting process of the original Uniform Commercial Code. Apparently the thought 
was that it might be useful in dealing with potential transition problems arising out of the fact 
that bonds were then treated as negotiable instruments under the Uniform Negotiable Instru- 
ments Law. During that era, many other statutes, such as those specifying permissible categories - 
of investments for regulated entities, might have used such phrases as "negotiable securities" or 

"negotiable instruments." Section 8-105 seems to have been included in the original version of 
Article 8 to avoid unfortunate interpretations of those other statues once securities were moved 
from the Uniform Negotiable Instruments Law to UCC Article 8. Whether or not Section 8-105 
was necessary at that time, it has surely outlived its purpose. The statement that securities "are 
negotiable instruments" is very confusing. As used in the Uniform Commercial Code, the term 

"negotiable instrument" means an instrument that is governed by Article 3; yet Article 8 securities 
are not governed by Article 3. Courts have occasionally cited Section 8-105 (1) of prior law for the 
proposition that the rules that are generally thought of as characteristic of negotiability, such as 
the rule that bona fide purchasers take free from adverse claims, apply to certificated securities, 
Section 8-105 (1), however, is unnecessary for that purpose, since the relevant rules are set out in 
specific provisions of Article 8. 

Prior Sections 8-107 and 8-314. Article 8 has never been, and should not be, a comprehensive 
codification of the law of contracts for the purchase and sale of securities. The prior version of Ar- 
ticle 8 did contain, however, a number of provisions dealing with miscellaneous aspects of the law 
of contacts as applied to contracts for the sale of securities. Section 8-107 dealt with one remedy 
for breach, and Section 8-314 dealt with certain aspects of performance. Revised Article 8 deletes 
these on the theory that inclusion of a few sections on issues of contract law is likely to cause more 
harm than good since inferences might be drawn from the failure to cover related issues. The 
deletion of these sections is not, however, intended as a rejection of the rules of contract law and 
interpretation that they expressed. 

Prior Section 8-315. It is not entirely clear what the function of Section 8-315 of prior law was. 
The section specified that the owner of a security could recover it from a person to whom it had 
been transferred, if the transferee did not qualify as a bona fide purchaser. It seems to have been 
intended only to recognize that securities, like any other form or personal property, are governed 
by the general principle of property law that an owner can recover property from a person to whom 
is has been transferred under circumstances that did not cut off the owner's claim. Although many 
other Articles of the UCC deal with cut-off rules, Article 8 was the only one that included an af- 
firmative statement of the rights of an owner to recover her property. It seems wiser to adopt the 
same approach as in Articles 2, 3, 7, and 9, and leave this point to other law. Accordingly, Section 8- 
315 is deleted in Revised Article 8, without, of course, implying rejection of the nearly self-evident 
rule that it sought to express. 

Prior Section 8-407. This section, entitled "Exchangeability of Securities," seemed to say that 
holders of securities had the right to cause issuers to convert them back and forth from certificated 
to uncertificated form. The provision, however, applied only if the issuer "regularly maintains a 
system for issuing the class of securities involved under which both certificated and uncertificated 
securities are regularly issued to the category of owners, which includes the person in whose name 
the new security is to be registered." The provision seems unnecessary, since it applied only if the 
issuer decided that it should. The matter can be covered by agreement or corporate charter or by- 
laws. | 
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Preceding the preparation of a Revised Article 8, the topic was carefully studied by the Advi- 
sory Committee on Settlement of Market pede iri of the American Bar Association Section of 
Business Law, under the, chairmanship of Robert Haydock, Jr., of Boston, MA. Martin Aronstein, 
of Philadelphia, PA, reporter for the 1977 revision of Article 8, erved on the Haydock Committee 
and continued to advise the Drafting Committee. Robert C. Mandelson: New York, NY, who also 
served on the Haydock Committee, is chair of the Market Transactions Advisory Committee set 
up by the Securities and Exchange Commission; Bob Mendelson's considerable contribution to the 
preparation of Revised Article 8 was most important. Other members of the Haydock Committee 
had continuing roles either as members of the Drafting Committee or as sources of valuable advice 
to that committee. 

The revision of Article 8 is the culmination of a ‘successful federal-state collaboration among the 
American Law Institute and the National Conference of Commissioners on Uniform State Laws, 
sponsors of the Uniform Commercial Code, and representatives of the United States Department 
of the Treasury, the Securites and Exchanges Commission, the Federal Reserve System, and other 
federal bodies. The product reflects the assistance of many people, and particularly of Jonathan 
Kallman and Ari Burstein on behalf of the SEC, Calvin Ninomiya, Cynthia E. Reese, and Vir- 
ginia S. Rutledge of Treasury, Lawranne Stewart of the Board of Governors of the Federal Reserve 
System, Debra W. Cook and MarySue Fisher of the Federal Reserve Bank of New York, and George 
Wilder and Carla Behnfeldt of the Commodity Futures Trading Commission. 

Representatives of organizations in the securities and banking industry and their counsel gave 
generously of their time and knowledge. Special mention should be made of Norman R. Nelson, 
New York Clearing House, R. May Lee, Public Securities Association, Robert J. Woldow and Karen 
Saperstein, National Securities Clearing Corporation, Leopold S. Rassnick, Participants Trust 
Company, Robert Wittie and Patricia Louie, Investment Company Institute, Thomas A. Williams, 
Richard B. Nesson and Carl Urist, Depository Trust Company, Dennis A. Dutterer, Board of Trade 
Clearing Corporation, Evalyn Lipton Fishbein, State Street Bank and Trust Company, Robert P. 
DeGregorie, Chemical Bank, Gail M. Inaba, Morgan Guaranty Trust Company of New York, An- 
thony J. Leitner, Goldman, Sachs & Company, Robert M. MacAllister, The Chase Manhattan Bank, 
N.A., Kevin J. Moynihan, Merrill Lynch, Pierce, Fenner & Smith Inc., Lois J. Radisch, J.P. Morgan 
& Co James J. Volpe, First Chicago Trust Company of New York, and Richard E, Smith, Securities 
Maneter Association. 

Many lawyers and law professors contributed to the work of the Drafting Committee. Special 
appreciation is due to Sandra M. Rocks, New York, NY, who participated on behalf of the ABA UCC 
Investment Securities Subcommittee and ABA Task Force on TRADES Regulations. Others who 
participated included Steven Harris and James R. McDaniel, Chicago, IL, Kenneth B. Davis, Jr., 
Madison, WI, David M. Huggins and Bradley Y. Smith, New York, NY, David J. Schraa, Brussels, 
Belgium and Randall D. Guynn, London, England. The Reporter and Drafting Committee’ also 
received assistance from the dedicated work of lawyers, not themselves experts in securities law, 
who reviewed and commented upon drafts and participated in the revision process through meet- 
ings of the Members Consultative Group of the American Law Institute and at various national, 
state, and local bar association programs. 

Compiler's notes. — Laws 1961, ch. 96 enacted New Mexico's version of the Uniform Commer- 
cial Code. The 1972 revision of the code, which revised primarily Article 9, was adopted by Laws 
1985, ch. 193, effective January 1, 1986. The 1977 revision of the code, which revised primarily 
Articlé 8, was adopted by Laws 1987, ch. 248, effective June 19, 1987. The 1994 revision of Article 
8 was adopted by Laws 1996, ch. 47, effective May 15, 1996. 

The "prior version" of Article 8 of the Uniform Commercial Code referred to throughout the pre- 
ceding Pretatory Note" apparently is referring to the version enacted by New Mexico in 1986. The 

"present version" apparently refers to the version enacted by New Mexico in 1996. It is not clear 
when the Prefatory Note was written, however, was first published in 2003 and therefore does 
not include amendments enacted in 2005. For the "prior version" of | Chapter 55, Article 8 NMSA 
1978 referred to in the prefatory note published above, see the 1995 version of the NMSA 1978 
published on NMOneSource.com. 
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INVESTMENT: SECURITIES 


55-8-102 


PART 1 
SHORT TITLE AND GENERAL MATTERS 


55-8-101. Short title. 


Chapter 55, Article 8 NMSA 1978 may be cited as the "Uniform Commercial Code - - Investment 


Securities". 


History: 1978 Comp., § 55-8-101, enacted by Laws 
1996, ch. 47, § 5. 


Purposes, 


This Article sets forth certain rights and duties of the 
issuers of and the parties that deal with investment se- 
curities, both certificated and uncertificated. Unlike a cor- 
poration code, it does not set forth general rules defining 
property rights that accrue to holders of securities. And 
unlike a Blue Sky statute it does not set forth specific re- 
quirements for disclosing to the public the nature of the 
property interest that is the security. Rather it sets forth 
rules relative to the transfer of the rights that constitute 
securities and to the establishment of those rights against 
the issuer and other parties. 

As is true with respect to all other Articles of the Code, 
parties may by agreement create rights and duties be- 
tween themselves that vary from those set forth in this 
Article. Section 1-102(3). But prejudice to the rights of 
those not party to the agreement is limited by Code provi- 
sions (e.g., Sections 8-313 and 8-321) as well as by general 
legal principles that supplement the Code. See Section 1- 
103 and Comment 2 to Section 1-102. 

This Article does not purport to determine whether a 
particular issue of securities should be represented by cer- 
tificates, in whole or in part. That determination is left to 
the parties involved, subject to federal and state law. 


55-8-102. Definitions. 


(a) In this article: 


ANNOTATIONS 


Repeals and reenactments. — Laws 1996, ch. 47, § 
5 repealed former 55-8-101 NMSA 1978, as enacted by 
Laws 1961, ch. 96, § 8-101, and enacted a new section, ef- 
fective May 15, 1996. 

Am. Jur. 2d, A.L.R. and C.wJ.S. references, — 11 Am. 
Jur, 2d Bills and Notes §§ 8, 47; 15A Am, Jur, 2d Commer- 
cial Code § 69 et seq. 

Conflict of laws as to transfer of corporate stock, 131 
A.L.R. 192. 

Construction and effect of U.C.C., art. 8, dealing with 
investment securities, 21 A.L.R.8d 964, 88 A.L.R.8d 949, 

Awarding damages for delay, in addition to specific 
performance, of contract for sale of corporate stock, 28 
A.L.R.3d 1401. 

Limitations of actions with respect to actions for con- 
tribution under § 10(b) of Securities Exchange Act of 
1934 (15 USCA § 78j(b)) and SEC Rule 10b-5 (17 CFR § 
240.10b-5), 146 A.L.R. Fed. 643. 

Effect of asset freeze obtained by Securities and Ex- 
change Commission on attorney's fees paid or owed by 
company subject to freeze,.161A.L.R. Fed. 233. 

18 C.J.S. Corporations §§ 217 to 292; 64A C.J.S. Munici- 
pal Corporations § 1701; 81A C.J.S. States § 186. 


(1) “adverse claim" means a claim that a claimant has a property interest in a financial 
asset and that it is a violation of the rights of the claimant for another person to hold, transfer or 


deal with the financial asset; 


, (2) "bearer form", as applied to a certificated security, means a form in which the security 
is payable to the bearer of the security certificate according to its terms but not by reason of an 


indorsement; 


(3) "broker" means a person defined as a broker or dealer under the federal securities 
laws, but without excluding a bank acting in that capacity; 
(4) "certificated security" means a security that is represented by a certificate; 


(5) "clearing corporation" means: 


(i) a person that is registered qs a "clearing agency" under the federal securities laws; 


(ii) a federal reserve bank; or 


(iii) any other person that provides clearance or settlement services with respect to 


financial assets that would require it to register as a clearing agency under the federal securi- 
ties laws but for an exclusion or exemption from the registration requirement, if its activities as 
a clearing corporation, including promulgation of rules, are subject to regulation by a federal or 
state governmental authority; 
(6) "communicate" means to: 
(i) send a signed writing; or 
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(ii) transmit information by any mechanism agreed upon by the persons transmitting 
and receiving the information; 

(7) “entitlement holder" means a person identified.in the records of a securities intermedi- 
ary as the person having a security entitlement against the securities intermediary. If a person 
acquires a security entitlement by virtue of Paragraph (2) or (3) of Subsection (b) of Section 55-8- 
501 NMSA 1978, that person is the entitlement holder; 

(8) "entitlement order" means a notification Eomidn cated to a securities intermediary 
directing transfer or redemption of a financial asset to which the entitlement holder has a security 
entitlement; 

(9) "financial asset", except as otherwise provided in Section 55-8-103 NMSA 1978, means: 

(i) asecurity; 

(ii) an obligation of a person or a share, participation or other interest in a person or 
in property or an enterprise of a person, which is, or is of a type, dealt in or traded on financial 
markets, or which is recognized in any area in which it is issued or dealt in as a medium for invest- 
ment; or 

| (iii) any property that is held by a securities intermediary for another person in a 
securities account if the securities intermediary has expressly agreed with the other person that 
the property is to be treated as a financial asset under this article. As context requires, the term 
means either the interest itself or the means by which a person's claim to it is evidenced, including 
a certificated or uncertificated security, a security certificate or a security entitlement; 

(10) [Reserved]; 

(11). "indorsement" means a signature that alone or accompanied by other words i is made 
on a security certificate in registered form or on a separate document for the purpose of assigning, 
transferring or redeeming the security or granting a power to assign, transfer or redeem it; 

(12). "instruction" means a notification communicated to the issuer of an uncertificated se- 
curity that directs that the transfer of the security be registered or that the security be redeemed; 

(13) "registered form", as applied to a certificated security, means a form in which: 

(i) the security certificate specifies a person entitled to the security; and 

(ii) a transfer of the security may be registered upon books maintained for that pur- 
pose by or on behalf of the issuer or the security certificate so states; 

(14) "securities intermediary" means: 

(i) a clearing corporation; or 

(ii) a person, including a bank or broker, that in the ordinary course of its business 
maintains securities accounts for others and is acting in that capacity; | 

(15) "security", except as otherwise provided in Section 55-8-103 NMSA 1978, means an 
obligation of an issuer or a share, participation or other interest in an issuer or in property or an 
enterprise of an issuer: 

(i) that is represented by a security certificate in bearer or registered form or ‘the 
transfer of which may be registered upon books maintained for that purpose by or on behalf of the 
issuer; 

(ii) that is one of a class or series or by its terms is divisible into a class or series of 
shares, participations, interests or obligations; and 

(iii) . that: 

(A) is, or is of a type, dealt in or traded on securities exchanges 0 or securities 
markets; or 

(B) is a medium for investment and’ by its terms expressly provides that itis a 
security governed by this article; 

(16) "security certificate" means a certificate representing a security; 

(17) "security entitlement" means the rights and property interest of an entitlement 
holder with respect to a financial asset specified in Part 5 of this article; and 

(18) "uncertificated security" means a security that is not represented by a certificate. 

(b) Other definitions applying to this article and the sections in which they appear are: 


832 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


55-8-102 


appropriate person 


control 
delivery 
investment company security 
issuer 

‘overissue . 


protected purchaser 
securities account 


law, regulation or rule, 


History: 1978 Cui’ § 55-8-102, enacted by Laws 
1996, ch. 47, § 6; 2005, ch. 144, § 92, 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

1, _"Adverse claim," The definition of the term "adverse 
claim" has two components. First, the term refers only to 
property interests. Second, the term means not merely 
that.a person has a property interest in a financial asset 
but that itis a violation of the claimant's property inter- 
est for the other person to hold or transfer the security or 
other financial asset. 

The term adverse claim is not, of course, limited to own- 
ership rights, but extends to other property interests es- 
tablished by other law. A security interest, for example, 
would be an adverse. claim with respect to a transferee 
from the debtor since any effort by the secured party to 
enforce the security interest against the property would 
be an interference with the transferee's interest. 

The definition of adverse claim in the prior version of 
Article 8 might have been read to suggest that any wrong- 
ful action concerning a security, even a simple breach of 
contract, gave rise to an adverse claim. Insofar, as such 
cases as Fallon v. Wall Street Clearing Corp., 586 N.Y.S.2d 
9538, 182 A.D.2d 245, (1992) and Pentech Intl. v. Wall 
St. Clearing Co,, 983 F.2d 441 (2d Cir, 1993), were based 
on that view, they are rejected by the new definition which 
explicitly limits the term adverse claim to property inter- 
ests, Suppose, for example, that A contracts to sell or de- 
liver securities to B, but fails to do so and instead sells or 
pledges the securities to C. B, the promisee, has an action 
against A for breach of contract, but absent unusual cir- 
cumstances the action for breach would not give rise to a 
property interest in the securities. Accordingly, B does not 
have an adverse claim. An adverse claim might, however, 
be based upon principles of equitable remedies that give 
rise to property claims. It would, for example, cover a right 
established by other law to rescind a transaction in which 
securities were transferred, Suppose, for example, that 
A holds securities and is induced by B's fraud to trans- 
fer them to B. Under the law of contract or restitution, 
A may have a right to rescind the transfer, which gives 
A a property claim to the securities, If.so, A has an ad- 
verse claim to the securities in B's hands, By contrast, if 
B had committed no fraud, but had merely committed a 
breach of contract in connection with the transfer from A 
to B, A may have only a right to damages for breach, not a 
right to rescind. In that case, A would not have an adverse 
claim to the securities in B's hands. 


INVESTMENT SECURITIES 


55-8-102 


~ Section 55-8-107 NMSA 1978: 


Section 55-8-106 NMSA 1978; 
Section 55-8-301 NMSA 1978; 
Section 55-8-103 NMSA 1978; 
Section 55-8-201 NMSA 1978; 
Section 55-8-210 NMSA 1978; 
Section 55-8-303 NMSA 1978; and 


Section 55-8-501 NMSA 1978. 


(c)’ In addition, Chapter 55, Article 1 NMSA 1978 contains general definitions and principles of 
construction and interpretation applicable throughout this article. 

(d) The characterization of a person, business or transaction for purposes of this article does 
not determine the characterization of the person, business or transaction for purposes of any other 
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2. "Bearer form." The definition of "bearer form" has 
remained substantially unchanged since the early drafts 
of the original version of Article 8. The requirement that 
the certificate be payable to bearer by its terms rather 
than by an indorsement has the effect of preventing in- 
struments governed by other law, such as chattel paper 
or Article 3 negotiable instruments, from being inadver- 
tently swept into the Article 8 definition of security merely 
by virtue of blank indorsements. Although the other ele- 
ments of the definition of security in Section 8-102(a)(14) 
[55-8-102(a)(14) NMSA 1978] probably suffice for that 
purpose in any event, the language used in the prior ver- 
sion of Article 8 has been retained. 

3. "Broker." Broker is defined by reference to the defi- 
nitions of broker and dealer in the federal securities laws. 
The only difference is that banks, which are excluded 
from the federal securities law definition, are included in 
the Article 8 definition when they perform functions that 
would bring them within the federal securities law defi- 
nition if it did‘not have the clause excluding banks. The 
definition covers both those who act as agents ("brokers" 
in securities parlance) and those who act as principals 
("dealers" in securities parlance), Since the definition re- 
fers to persons "defined" as brokers or dealers under the 
federal securities law, rather than to persons required to 
"register" as brokers or dealers under the federal securi- 
ties law, it covers not only registered brokers and dealers 
but also those exempt from the registration requirement, 
such as purely intrastate brokers. The only substan- 
tive rules that turn on the defined term broker are one 
provision of the section on warranties, Section 8-108(i) 
[55-8-108(i) NMSA 1978], and the special perfection rule 
in Article 9 for security interests granted by brokers, Sec- 
tion 9-115(4)(c) [55-9-115(4)(c) NMSA 1978]. 

4. "Certificated security." The term "certificated secu- 
rity" means a security that is represented by a security 
certificate. 

5. "Clearing corporation." The definition of clear- 
ing corporation limits its application to entities that are 
subject to a rigorous regulatory framework. Accordingly, 
the definition includes only federal reserve banks, per- 
sons who are registered as "clearing agencies" under the 
federal securities laws (which impose a comprehensive 
system of regulation of the activities and rules of clear- 
ing agencies), and other entities subject to a comparable 
system of regulatory oversight. 

6. "Communicate." The term "communicate" assures 
that the Article 8 rules will be sufficiently flexible to adapt 
to changes in information technology. Sending a signed 
writing always suffices as a communication, but the par- 
ties can agree that a different means of transmitting 
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information is to be used, Agreement is defined in Sec- 
tion 1-201(3) [65-1-201(3) NMSA 1978] as "the bargain of 
the parties in fact as found in their language or by impli- 
cation from other circumstances including course of deal- 
ing or usage of trade or course of performance." Thus, use 
of an information transmission method might be found to 
be authorized by agreement, even though the parties have 
not explicitly so specified in a formal agreement. The term 
communicate is used in Sections 8-102(a)(7) [55-8-102(a) 
(7) NMSA 1978] (definition of entitlement order), 8-102(a) 
(11) (definition of instruction) [55-8-102(a)(11) NMSA 
1978], and 8-403 [55-8-403 NMSA 1978] (demand that is- 
suer not register transfer). 

7. "Entitlement holder." This term designates those 
who hold financial assets through intermediaries in the 
indirect holding system. Because many of the rules of Part 
5 impose duties on securities intermediaries in favor of 
entitlement holders, the definition of entitlement holder 
is, in most cases, limited to the person specifically desig- 
nated as such on the records of the intermediary. The last 
sentence of the definition covers the relatively unusual 
cases where a person may acquire a security entitlement 
under Section 8-501 [55-8-501 NMSA 1978] even though 
the person may not be specifically designated as an en- 
titlement holder on the records of the securities interme- 
diary. 

A person may have an interest in a security entitlement, 
and may even have the right to give entitlement orders to 
the securities intermediary with respect to it, even though 
the person is not the entitlement holder. For example, a 
person who holds securities through a securities account 
in its own name may have given discretionary trading au- 
thority to another person, such as an investment adviser. 
Similarly, the control provisions in Section 8-106 [55-8- 
106 NMSA 1978] and the related provisions in Article 9 
are designed to facilitate transactions in which a person 
who holds securities through a securities account uses 
them as collateral in an arrangement where the securi- 
ties intermediary has agreed that if the secured party so 
directs the intermediary will dispose of the positions. In 
such arrangements, the debtor remains the entitlement 
holder but has agreed that the secured party can initiate 
entitlement orders. 

8. "Entitlement order." This term is defined as a noti- 
fication communicated to a securities intermediary direct- 
ing transfer or redemption of the financial asset to which 
an entitlement holder has a security entitlement. The 
term is used in the rules for the indirect holding system 
in a fashion analogous to the use of the terms "indorse- 
ment" and "instruction" in the rules for the direct holding 
system. If a person directly holds a certificated security 
in registered form and wishes to transfer it, the means 
of transfer is an indorsement. If a person directly holds 
an uncertificated security and wishes to transfer it, the 
means of transfer is an instruction. If a person holds a 
security entitlement, the means of disposition is an en- 
titlement order. As noted in Comment 7, an entitlement 
order need not be initiated by the entitlement holder in 
order to be effective, so long as the entitlement holder has 
authorized the other party to initiate entitlement orders, 
See Section 8-107(b) [55-8-107(b) NMSA 1978]. 

9, "Financial asset." The definition of "financial asset," 
in conjunction with the definition of "securities account" in 
Section 8-501 [55-8-501 NMSA 1978], sets the scope of the 
indirect holding system rules of Part 5 of Revised Article 8. 
The Part 5 rules apply not only to securities held through 
intermediaries, but also to other financial assets held 
through intermediaries. The term financial asset is defined 
to include not only securities but also a broader category of 
obligations, shares, participations, and interests. 

Having separate definitions of security and financial 
asset makes it possible to separate the question of the 
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proper scope of the traditional Article 8 rules from the 
question of the proper scope of the new indirect holding 
system rules. Some forms of financial assets should be 
covered by the indirect holding system rules of Part 5, 
but not by the rules of Parts 2, 3, and 4, The term fi- 
nancial asset is used to cover such property. Because the 
term security entitlement is defined in terms of finan- 
cial assets rather than securities, the rules concerning 
security entitlements set out in Part 5 of Article 8 and in 
Revised Article 9 apply to the broader class of financial 
assets. 

The fact that something does or could fall within the 
definition of financial asset does not, without more, trig- 
ger Article 8 coverage. The indirect holding system rules 
of Revised Article 8 apply only if the financial asset is in 
fact held in a securities account, so that the interest of 
the person who holds the financial asset through the se- 
curities account is a security entitlement. Thus, questions 
of the scope of the indirect holding system rules cannot 
be framed as "Is such-and-such a 'financial asset' under 
Article 8?" Rather, one must analyze whether the relation- 
ship between an institution and a person on whose behalf 
the institution holds an asset falls within the scope of the 
term securities account as defined in Section 8-501 [55-8- 
501 NMSA 1978]. That question turns in large measure 
on whether it makes sense to apply the Part 5 rules to the 
relationship, 

The term financial asset is used to refer both to the un- 
derlying asset and the particular means by which owner- 
ship of that asset is evidenced. Thus, with respect to a cer- 
tificated security, the term financial asset may, as context 
requires, refer either to the interest or obligation of the 
issuer or to the security certificate representing that in- 
terest or obligation. Similarly, if a person holds a security 
or other financial asset through a securities account, the 
term financial asset may, as context requires, refer either 
to the underlying asset or to the person's security entitle- 
ment. 

10, "Good faith", Section 1-203 [55-1-203 NMSA 1978] 
provides that "Every contract or duty within [the Uniform 
Commercial Code] imposes an obligation of good faith 
in its performance or enforcement." Section 1-201(b)(20) 
[55-1-201(b)(20) NMSA 1978] defines "good faith" as "hon- 
esty in fact and the observance of reasonable commercial 
standards of fair dealing." The reference to commercial 
standards makes clear that assessments of conduct are to 
be made in light of the commercial setting. The substan- 
tive rules of Article 8 have been drafted to take account 
of the commercial circumstances of the securities holding 
and processing system. For example, Section 8-115 [55- 
8-115 NMSA 1978] provides that a securities intermedi- 
ary acting on an effective entitlement order, or a broker 
or other agent acting as a conduit in a securities trans- 
action, is not liable to an adverse claimant, unless the 
claimant obtained legal process or the intermediary acted 
in collusion with the wrongdoer, This, and other similar 
provisions, see Sections 8-404 and 8-503(e) [55-8-404 and 
55-8-503(e) NMSA 1978], do not depend on notice of ad- 
verse claims, because it would impair rather than advance 
the interest of investors in having a sound and efficient 
securities clearance and settlement system to require in- 
termediaries to investigate the propriety of the transac- 
tions they are processing. The good faith obligation does 
not supplant the standards of conduct established in pro- 
visions of this kind, 

In Revised Article 8, the definition of good faith is 
not germane to the question whether a purchaser takes 
free from adverse claims. The rules on such questions 
as whether a purchaser who takes in suspicious circum- 
stances is disqualified from protected purchaser status 
are treated not as an aspect of good faith but directly in 
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the rules of Section 8-105 [55-8-105 NMSA 1978] on notice 
of adverse claims. 

11. "Indorsement" is defined as a signature made on 
a security certificate or separate document for purposes 
of transferring or redeeming the security. The definition 
is adapted from the language of Section 8-308(1) [55-8- 
308(1) NMSA 1978] of the prior version and from the defi- 
nition of indorsement in the Negotiable Instruments Ar- 
ticle, see Section 8-204(a) [65-3-204(a) NMSA 1978]. The 
definition of indorsement does not include the require- 
ment that the signature be made by an appropriate per- 
son or be authorized. Those questions are treated in the 
separate substantive provision on whether the indorse- 
ment is effective, rather than in the definition of indorse- 
ment. See Section 8-107 [55-8-107 NMSA 1978]. 

12. "Instruction" is defined as a notification commu- 
nicated to the issuer of an uncertificated security direct- 
ing that transfer be registered or that the security be 
redeemed. Instructions are the analog for uncertificated 
securities of indorsements of certificated securities, 

13. "Registered form." The definition of "registered 
form" is substantially the same as in the prior version 
of Article 8. Like the definition of bearer form, it serves 
primarily to distinguish Article 8 securities from instru- 
ments governed by other law, such as Article 3. 

Contrary to the holding in Highland Capital Manage- 
ment LP v. Schneider, 8 N.Y.3d 406 (2007), the registrabil- 
ity requirement in the definition of "registered form," and 
its parallel in the definition of "security," are satisfied only 
if books are maintained by or on behalf of the issuer for 
the purpose of registration of transfer, including the de- 
termination of rights under Section 8-207(a) [55-8-207(a) 
NMSA 1978] (or if, in the case of a certificated security, the 
security certificate so states), It is not sufficient that the 
issuer records ownership, or records transfers thereof, for 
other purposes. Nor is it sufficient that the issuer, while 
not in fact maintaining books for the purpose of registra- 
tion of transfer, could do so, for such is always the case. 

14. "Securities intermediary." A "securities intermedi- 
ary" is a person that in the ordinary course of its business 
maintains securities accounts for others and is acting in 
that capacity. The most common examples of securities 
intermediaries would be clearing corporations holding 
securities for their participants, banks acting as securi- 
ties custodians, and brokers holding securities on behalf 
of their customers, Clearing corporations are listed sepa- 
rately as a category of securities intermediary in subpara- 
graph (i) even though in most circumstances they would 
fall within the general definition in subparagraph (ii). The 
reason is to simplify the analysis of arrangements such as 
the NSCC-DTC system in which NSCC performs the com- 
parison, clearance, and netting function, while DTC acts 
as the depository. Because NSCC is a registered clearing 
agency under the federal securities laws, it is a clearing 
corporation and hence a securities intermediary under Ar- 
ticle 8, regardless of whether it is at any particular time 
or in any particular aspect of its operations holding secu- 
rities on behalf of its participants. 

The terms securities intermediary and broker have dif- 
ferent meanings. Broker means a person engaged in the 
business of buying and selling securities, as agent for oth- 
ers or as principal. Securities intermediary means a per- 
son maintaining securities accounts for others. A stock- 
broker, in the colloquial sense, may or may not be acting 
as a securities intermediary. 

The definition of securities intermediary includes the 
requirement that the person in question is "acting in the 
capacity" of maintaining securities accounts for others. 
This is to take account of the fact that a particular entity, 
such as a bank, may act in many different capacities in se- 
curities transactions. A bank may act as a transfer agent 
for issuers, as a securities custodian for institutional in- 
vestors and private investors, as a dealer in government 
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securities, as a lender taking securities as collateral; and 
as a provider of general payment and collection services 
that might be used in connection with securities trans- 
actions. A bank that maintains securities accounts for 
its customers would be a securities intermediary with 
respect to those accounts; but if it takes a pledge of secu- 
rities from a borrower to secure a loan, it is not thereby 
acting as a securities intermediary with respect to the 
pledged securities, since it holds them for its own account 
rather than fora customer. In other circumstances, those 
two functions might be combined. For example, if the bank 
is a government securities dealer it may maintain securi- 
ties accounts for customers and also provide the custom- 
ers with margin credit to purchase or carry the securities, 
in much the same way that brokers provide margin loans 
to their customers. 

15. "Security." The definition of "security" has three 
components. First, there is the subparagraph (i) test that 
the interest or obligation be fully transferable, in the 
sense that the issuer either maintains transfer books or 
the obligation or interest is represented by a certificate in 
bearer or registered form. Second, there is the subpara- 
graph (ii) test that the interest or obligation be divisible, 
that is, one of a class or series, as distinguished from in- 
dividual obligations of the sort governed by ordinary con- 
tract law or by Article 3. Third, there is the subparagraph 
(iii) functional test, which generally turns on whether the 
interest or obligation is, or is of a type, dealt in or traded 
on securities markets or securities exchanges. There is, 
however, an "opt-in" provision.in subparagraph (iii) which 
permits the issuer of any interest or obligation that is "a 
medium of investment" to specify that it is a security gov- 
erned by Article 8, 

The divisibility test of subparagraph (ii) applies to the 
security -- that is, the underlying intangible interest -- not 
the means by which that interest is evidenced. Thus, secu- 
rities issued in book-entry only form meet the divisibility 
test because the underlying intangible interest is divisible 
via the mechanism of the indirect holding system, This is 
so even though the clearing corporation is the only eligible 
direct holder of the security. 

The third component, the functional test in subpara- 
graph (iii), provides flexibility while ensuring that the 
Article 8 rules do not apply to interests or obligations in 
circumstances so unconnected with the ‘securities mar- 
kets that parties are unlikely to have thought of the pos- 
sibility that Article 8 might apply. Subparagraph (iii)(A) 
covers interests or obligations that either are dealt in or 
traded on securities exchanges or securities markets, or 
are of a type dealt in or traded on securities exchanges or 
securities markets. The "is dealt in or traded on" phrase 
eliminates problems in the characterization of new forms 
of securities which are to be traded in the markets, even 
though no similar type has previously been dealt in or 
traded in the markets. Subparagraph (iii)(B) covers the 
broader category of media for investment, but it applies 
only if the terms of the interest or obligation specify that 
it is an Article 8 security, This opt-in provision allows for 
deliberate expansion of the scope of Article 8. 

Section 8-103 [55-8-1083 NMSA 1978] contains addi- 
tional rules on the treatment of particular interests as 
securities or financial assets. _, 

16. "Security certificate." The term "security" refers to 
the underlying asset, e.g., 1000 shares of common stock 
of Acme, Inc. The term "security certificate" refers to the 
paper certificates that have traditionally been used to em- 
body the underlying intangible interest. 

17. "Security entitlement" means the rights and 
property interest of a person who holds securities or 
other financial assets through a securities intermedi- 
ary. A security entitlement is both a package of personal 
rights against the securities intermediary and an inter- 
est in the property held by the securities intermediary. A 
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security entitlement is: not, however, a specific property "Signed". Section 1-201(b)(87) [55-1-201(b)(37) NMSA 
interest in any financial asset held by the securities in- 1978]. 

termediary or by the clearing corporation through which "Writing", Backion 1- mbes ‘a [55-1-201(b)(43) NMSA 
the securities intermediary holds the financial asset. See 1978]. 

Sections 8-104(c) [55-8-104(c) NMSA 1978] and 8-503 [55- 

8-503 NMSA 1978]. The formal definition of security en- ANNOTATIONS 


titlement set out in subsection (a)(17) of this section is a 


Cross references, — For fiduciary or custodian depos- 
cross-reference to the rules of Part 5. In a sense, then, the + P 


iting securities i in clearing corporation, see 46-1-12 NMSA 


entirety of Part 5 is the definition of security entitlement. 1978. 
The Part 5 rules specify the rights and property interest Repeals and reenactments. — Laws 1996, ch. 47, § 
that comprise a security entitlement. 6 repealed former 55-8-102 NMSA 1978, as amended by 

18. "Uncertificated security." The term "uncertificated Laws 1987, ch, 248, § 8, and enacted a new section, effec- 
security" means a security that is not represented by a tive May i 1996. 
security certificate: For uncertificated securities, there is The 2005 amendment, effective January 1, 2006, de- 
no need to draw any distinction between the under lying leted the definition of "good faith" in Subsection (a)(10). 
asset and the means by which a direct holder's interest Law reviews. — For article, "Attachment in New Mex- 
in that asset is evidenced. Compare "certificated erie te ico - Part IT," see 2 Nat. Hesouireds J. 75 (1962). 
oy PRN Me ALI es For article, "Essential Attributes of Commercial Paper 

efinitiona S sie - Part I," see 1 N.M. L. Rev. 479 (1971). 

"Agreement". Section 1-201(b)(3) [55-1- 20U(b8) NMSA Am. Jur. 2d, A\L.R. and C.J.S, references. — 4 Am. 
1978]. Jur, 2d Alteration of Instruments § 26; 18A Am. Jur. 2d 
price Misia Section 1-201(b)(4) [55-1-201(b)(4) NMSA Corporations §§ 509, 681; 50 Am. Jur. 2d Letters of Credit 

le d Credit Card 3; 68A Am, J 2d Se a-t - 

"Person, Section 1-201(b\(27) [55-1-201(b\(27) NMSA —_—iong 88 19, 5 don, dafggn gern of Ylisisirte 
1978]. é What i v ity" der UCC Article 8, 11 

"Send", Section 1-201(b)(36) [55-1-201(b\(86) NMSA aL Rdthi036 patter 
1978]. 10 wi 82 C.J.S. Statutes § 309, 


55-8-103. Rules for determining whether certain obligations and 
interests are securities or financial assets. 


(a) A share or similar equity interest issued by a corporation, business trust, t joint ey com- 
pany or similar entity is a security. 

(b) An "investment company security" is a security. "Investment company security" means a 
share or similar equity interest issued by an entity that is registered as an investment company 
under the federal investment company laws,.an interest in a unit investment trust that is so reg- 
istered or a face-amount certificate issued by a face-amount certificate company that is so regis- 
tered, Investment company security does not include an insurance policy or endowment policy or 
annuity contract issued by an insurance company. | 

(c) An interest in a partnership or limited liability company is not a security unless it is dealt 
in or traded on securities exchanges or in securities markets, its terms expressly provide that it is 
a security governed by this article or itis an investment company security. However, an interest in 
a partnership or limited liability company is a financial asset if itis held in a securities account. - 

(d) A writing that is a security certificate is governed by Chapter 55, Article 8 NMSA 1978 and 
not by Chapter 55, Article 3 NMSA 1978, even though it also meets the requirements of that arti- 
cle. However, a negotiable instrument governed by Chapter 55, Article 3 NMSA 1978 is a financial 
asset if it is held in a securities account. , 

(e). An option or similar obligation issued by a clearing corporation to its participants is not a 
security. It is a financial asset. 

(Oe commodity contract, as defined in Paragraph (15) of Subsection (a) of Section 55-9-102 
NMSA 1978, is not a security or a financial asset. 

(g) A document of title is not a financial asset unless Subparagraph (iii) of Paragraph (9) of 
Subsection (a) of Section 55-8-102 NMSA 1978 applies. 


History: 1978 Comp., § 55-8-103, enacted by Laws 1. This section contains rules that supplement the 
1996, ch. 47, § 7; '2001, ch. 189, § 140; 2005, ch. 144, § definitions of "financial asset" and "security" in Section 8- 
93. 102 [55-8-102 NMSA 1978]. The Section 8-102 definitions 


are worded in general terms, because they must be suffi- 


OFFICIAL COMMENTS ciently comprehensive and flexible to cover the wide vari- 

UCC Official Comments © by ALI & the NCCUSL. Re- ety of investment products that now exist or may develop. 
produced with permission’ of the PEB for the UCC. All The. rules in this section are intended to foreclose inter- 
rights reserved. pretive issues concerning the application of the general 
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definitions to several specific investment products. No 
implication is made about the application of the Section 8- 
102 definitions to investment products not covered by this 
section, 

2. Subsection (a) establishes an unconditional rule 
that ordinary corporate stock is a security. That is so 
whether or not the particular issue is dealt in or traded 
on securities exchanges or in securities markets. Thus, 
shares of closely held corporations are Article 8 securities, 

3... Subsection (b). establishes that the Article 8 term 
"security" includes the various forms of the investment 
vehicles offered to the public by investment companies 
registered as such under the federal Investment Company 
Act of 1940, as amended. This clarification is prompted 
principally by the fact that the typical transaction in 


shares of open-end investment companies is an issuance. 


or redemption, rather than a transfer of shares from one 
person to another as is the case with ordinary corporate 
stock. For similar reasons, the definitions of indorsement, 
instruction, and entitlement order in Section 8-102 [55-8- 
102 NMSA 1978] refer to "redemptions" as well as "trans- 
fers," to ensure that the Article 8 rules on such matters 
as signature guaranties, Section 8-306 [55-8-306 NMSA 
1978], assurances, Sections 8-402 [55-8-402 NMSA 1978] 


and 8-507 [55-8-507 NMSA 1978], and effectiveness, Sec- 


tion 8-107 [55-8-107 NMSA 1978], apply to directions to 
redeem mutual fund shares. The exclusion of insurance 
products is needed because some insurance company sep- 
arate accounts are registered under the Investment Com- 
pany Act of 1940, but these are not traded under the usual 
Article 8 mechanics, 

4, Subsection (c) is designed to foreclose interpretive 
questions that might otherwise be raised by the applica- 
tion of the "of a type" language of Section 8-102(a)(15)(iii) 
[55-8-102(a)(15)(iii) NMSA 1978] to partnership interests. 
Subsection (c) establishes the general rule that partner- 
ship interests or shares of limited liability companies are 
not Article 8 securities unless they are in fact dealt in or 
traded on securities exchanges or in securities markets, 
The issuer, however, may explicitly "opt-in" by specifying 
that the interests or shares are securities governed by Ar- 
ticle 8. Partnership interests or shares of limited liability 
companies are included in the broader term "financial as- 
set.".Thus, if they are held through a securities account, 
the indirect holding system rules of Part 5 apply, and the 
interest of a person who holds them through such an ac- 
count is a security entitlement. 

5. Subsection (d) deals with the line feriees Article 3 
negotiable instruments and Article 8 investment securi- 
ties. It continues the rule of the prior version of Article 8 
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that a writing that meets the Article 8 definition is cov- 
ered by Article 8 rather than Article 3, even though it also” 
meets the definition of negotiable instrument. However, 
subsection (d) provides that an Article 3 negotiable instru- 
ment is a “financial asset" so that the indirect holding sys- 
tem rules apply if the instrument is held through a securi- 
ties intermediary. This facilitates making items such as 
money market instruments eligible for deposit in clearing 
corporations, 

6. Subsection (e) is included to atari the treatment of 
investment products such as traded stock options, which 
are treated as financial assets but not securities, Thus, the 
indirect holding system rules of Part 5 apply, but the di- 
rect holding system rules of Parts 2, 3, and 4 do not. 

7. Subsection (f) excludes commodity contracts from 
all of Article 8. However, the Article 9 rules on security 
interests in investment property do apply to security in- 
terests in commodity positions. See Section 9-115 [55-9- 
115 NMSA 1978] and Comment 8 thereto. "Commodity 
contract" is defined in Section 9-115. 

8. Subsection (g) allows a document of title to be a fi- 
nancial asset and thus subject to the indirect holding sys- 
tem rules of Part 5 only to the extent that the intermedi- 
ary and the person entitled under the document agree to 
do so. This is to prevent the inadvertent application of the 
Part 5 rules to intermediaries who may hold either elec- 
tronic or tangible documents of title. 

Definitional Cross References. — 

"Clearing corporation" Section 8-102(a)(5) [55-8-102 
NMSA 1978] 

"Commodity contract" Section 9-115 [55-9-115 NMSA 
1978] 

"Financial asset" Section 8-102(a)(9) [55-8-102(a)(9) 
NMSA 1978] 

"Security" Section 8-102(a)(15) [55-8-102(a)(15) NMSA 
1978] 

"Security certificate" Section 8-102(a)(16) [55-8-102(a) 
(16) NMSA 1978] 


ANNOTATIONS 


Repeals and reenactments. — Laws 1996, ch. 47, § 
7 repealed former 55-8-103 NMSA 1978, as amended by 
Laws 1987, ch, 248, § 4, relating to issuer's lien, and en- 
acted a new section, effective May 15,1996. . 

The 2005 amendment, effective January 1, 2006, 
added Subsection (g) to provide that a document of title 
is not a financial asset unless Section 55-8-102(a)(9)(iii) 
applies. 

The 2001 amendment, effective July 1, 2001, updated 
the internal reference in Subsection (f). 


55-8-104. Acquisition of security or financial asset or interest therein. 


(a) A person acquires a security or an interest therein, under this article, if: 
(1) the person is a purchaser to whom a security is delivered poravant to Section 55-8-301 


NMSA 1978; or 


(2) the person acquires a security entitlement to the security at dent to Section 55-8-501 


NMSA 1978. 


(b) ‘A person acquires a financial asset, other than a security, or an interest therein, under this 
article, if the person acquires a security entitlement to the financial asset. 

(c) A person-who acquires a security entitlement to a security or other financial asset has the 
rights specified in Part 5 of this article, but is a purchaser of any security, security entitlement or 
other financial asset held by the securities intermediary only to the extent provided in Section 55- 
8-503 NMSA 1978. 

(d) Unless the context shows that a different meaning is intended, a person who is required 
by other law, regulation, rule or agreement to transfer, deliver, present, surrender, exchange or 
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otherwise put in the possession of another person a’security or financial asset satisfies that re- 
quirement by causing the other person to acquire an interest in the security or financial asset 


pursuant to Subsection (a) or .(b), 


History: 1978 Comp., § 55- 8-104, enacted by Laws 
1996, ch. 47, § 8. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved, 

1. This section lists the ways in which interests in 
securities and other financial assets are acquired under 
Article 8. In that sense, it describes the scope of Article 8. 
Subsection (a) describes the two ways that a person may 
acquire a security or interest therein under this Article: 
(1) by delivery (Section 8-801 [55-8-301 NMSA 1978]), 
and (2) by acquiring a security entitlement. Each of these 
methods is described in detail in the relevant substantive 
provisions of this Article. Part 3, beginning with the defini- 
tion of "delivery" in Section 8-301, describes how interests 
in securities are acquired in the direct holding system. 
Part 5, beginning with the rules of Section 8-501 [55-8-501 
NMSA 1978] on how security entitlements are acquired, 
describes how interests in securities are acquired in the. 
indirect holding system. 

Subsection (b) specifies how a person may acquire an 
interest under Article 8 in a financial asset other than 
a security, This Article deals with financial assets other 
than securities only insofar as they are held in the indi- 
rect holding system. For, example, a bankers' acceptance 
falls within the definition of "financial asset," so if it is 
held through a securities account the entitlement holder's 
right to it is a security entitlement governed by Part. 5. 
The bankers' acceptance itself, however, is a negotiable 
instrument governed by Article 3, not by Article 8, Thus, 
the provisions of Parts 2, 3, and 4 of this Article that deal 
with the rights of direct holders of securities are not ap- 
plicable, Article 3, not Article 8, specifies how one acquires 
a direct interest in a bankers' acceptance. If a bankers’ 
acceptance is delivered to a clearing corporation to be held 
for the account of the clearing corporation's participants, 
the clearing corporation becomes the holder of the bank- 
ers' acceptance under the Article 3 rules specifying ‘how 
negotiable instruments are transferred. The rights of the 
clearing corporation's participants, however, are governed 
by Part 5 of this Article. 

2. The distinction in usage in Article 8 between the 
term "security" (and its correlatives "security certificate" 
and "uncertificated security") on the one hand, and "secu- 
rity entitlement" on the other, corresponds to the distinc- 
tion between the direct and indirect holding systems. For 
example, with respect to certificated securities that can be 
held either directly or through intermediaries, obtaining 
possession of a security certificate and acquiring a secu- 
rity entitlement are both means of holding the underly- 
ing security. For many other purposes, there is no need 
to draw a distinction between the means of holding, For 


purposes of commercial law analysis, however, the form of ~ 


holding may make a difference, Where an item of property 
can be held in different ways, the rules on how one deals 
with it, including how one transfers it or how one grants 
a security interest in it, differ se eicleniat on the form of 
holding. 

Although a security entitlement is means of holding 
the underlying security or other financial asset, a person 
who has a security entitlement does not have any direct 
claim to a specific asset in the possession of the securities 
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intermediary. Subsection (c) provides explicitly that a per- 
son who acquires a security entitlement is a "purchaser" 
of any security, security entitlement, or other financial as- 
set held by the securities intermediary only in the sense 
that under Section 8-503 [55-8-503 NMSA 1978] a secu- 
rity entitlement is treated as a sui generis form of prop- 
erty interest, — 

3. Subsection (d) is designed to ensure that parties 
will retain their expected legal rights and duties under 
Revised Article 8. One of the major changes made by the 
revision is that the rules for the indirect holding system 
are stated in terms of the "security entitlements" held by 
investors, rather than speaking of them as holding direct 
interests in securities. Subsection (d) is designed as a 
translation rule to eliminate problems of co-ordination of 
terminology, and facilitate the continued use of systems 
for the efficient handling of securities and financial as- 
sets through securities intermediaries and clearing cor- 
porations. The efficiencies of a securities intermediary or 
clearing corporation are, in part, dependent on the ability 
to transfer securities credited to securities accounts in 
the intermediary or clearing corporation to the account 
of an issuer, its agent, or other person by book entry in 
a manner that permits exchanges, redemptions, conver- 
sions, and other transactions (which may be governed 
by pre-existing or new agreements, constitutional docu- 
ments, or other instruments) to occur and to avoid the 
need' to withdraw from immobilization in an intermedi- 
ary or clearing corporation physical securities in order 
to deliver them for such purposes. Existing corporate 
charters, indentures and like documents may require the 
"presentation," "surrender," "delivery," or "transfer" of se- 
curities or security certificates for purposes of exchange, 
redemption, conversion or other reason. Likewise, docu- 
ments may use a wide variety of terminology to describe, 
in the context for example of a tender or exchange offer, 
the means of putting the offeror or the issuer or it’s agent 
in possession of the security. Subsection (d) takes the 
place of provisions of prior law which could: be used to 
reach the legal conclusion that book-entry transfers’ are 
equivalent to physical delivery to the person to D whese ac- 
count the book entry is credited. 

Definitional Cross References. — ~ 

"Delivery" Section 8-301 [55-8-301 NMSA 1978] 

"Financial asset" Section 8-102(a)(9) [55-8-102(a)(9) 
NMSA 1978] 

"Person" Section 1-201(30) [55-1-201(30) NMSA 1978] 

"Purchaser" Sections 1-201(33) [55-1-201(33) NMSA 
1978] & 8-116 [55-8-116 NMSA 1978] 

"Security" Section 8-102(a)(15) [55-8-102(a)(15) NMSA 
1978] 

"Security Eitabledwentl Section 8-102(a)(17) [55-8- -102(@ 
(17) NMSA 1978] 


ANNOTATIONS 


Repeals and reenactments. — Laws 1996, ch. 47, § 
8 repealed former 55-8-104 NMSA 1978,.as amended by 
Laws 1987, ch. 248, § 5, relating to the effect of overis- 
suance of securities, and enacted a new section, effective 
May 15, 1996. For provisions of former section, see the 
1995 NMSA 1978 on NMOneSource,com..__- 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Right 
to compel éndotsemeht of unendorsed "order," 87 A. qi. R. 
1178. 
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55-8- 105. Notice of adverse claim. 


(a) A person has notice of an adverse’ ait if: 

- (1) the person knows of the, adverse. claim; 

(2) the person is aware of facts sufficient to indicate that there is a a significant probability 
that the adverse claim exists and deliberately avoids information that would establish the exis- 
tence of the adverse claim; or 

(3) the person has a duty, imposéd by statute or rowalatfony to investigate whether an ad- 
verse claim exists and the investigation so required would establish the existence of the adverse 
claim. 

(b) Having Iewlad ge that a fasstcial asset or interest paseo is or has:been transferred by a 
representative imposes no duty of inquiry into the rightfulness of a transaction and is not notice of 
an adverse claim. However, a person who knows that a representative has transferred a financial 
asset or interest therein in a transaction that is, or whose proceeds are being used, for the indi- 
vidual benefit of the representative or otherwise in breach of duty has notice of an adverse claim, 

(c) An act or event that.creates a right to immediate performance of the principal obligation 
represented bya security certificate or sets a date on or after which the certificate is to be pre- 
sented or surrendered for redemption or exchange does not itself constitute notice of an adverse 
claim except in the case of a transfer more than: 

(1) “one year after a date set for presentment or surrender for redemption or exchange; or 

(2) six months after a date set for payment of money against presentation or surrender of 
the certificate, if money was available for payment on that date. 

(d) A purchaser of a certificated Security: has notice of an adverse claim if the security certifi- 
cate?” 

(1). whether in bearer or.registered form, has been indorsed "for collection" or "for surren- 
der" or for some other purpose not involving transfer; or 

_ (2) isin bearer form and has on it an unambiguous statement that it is the property of a 
person other than the transferor, but the mere writing of a name on the certificate is not such a 
statement, 

(e) Filing ofa financing statement under Article 9 is not notice of an adverse claim to a finan- 
cial asset. 


History: 1978 Comp., § 55-8-105, enacted by Laws where a security is transferred in violation of the claim- 
1996, ch. 47, § 9. ant's property interest. Therefore, awareness that some- 
one other than the transferor has a property interest is 

OFFICIAL COMMENTS not notice of an adverse claim. The transferee must be 

UCC Official Comments © by ALI & the NCCUSL. Re- aware that the transfer violates the other party's property 
produced with permission. of the PEB for the UCC. All interest. If A holds securities in which B has some form 
rights reserved. of property interest, and A transfers the securities to C, 


1, The rules specifying whether adverse claims can be C may know that B has an interest, but a ae A is 
asserted against persons who acquire securities or secu- acting in accordance with A's obligations to B. The mere 
rity entitlements, Sections 8-303, 8-502, and 8-510 [55- fact that C knew that B had a property interest does not 
8-303, 55-8-502 and 55-8-510 NMSA 1978, respectively], mean that C had notice of an adverse claim. Whether C 
provide that one is protected against an adverse claim had notice of an adverse claim depends on whether C had 


only if one takes without notice of the claim. This section sufficient awareness that A was acting in violation of B's 
Anariga Holion Oban AdvorEe onlin property rights. The rule in subsection tb) i is a particular- 
The general Article 1 definition of "notice" in Section 1- ization of this general principle. 

201(25) [55-1-201(25) NMSA 1978] — which provides that Sat taal re En ae AN Un mS lay 
a person has notice of a fact if "from all the facts and cir- of an adverse claim if the person has knowledge of the 
cumstances known to him at the time in question he has adverse claim: Knowledge is defined in Section 1-201(25) 
reason to know that it exists" — does not apply to the in- [55-1-201(25) NMSA 1978] ae actual Paleo. t 
terpretation of "notice of adverse claims." The Section 1- 4. Paragraph (a)(2) provides that a person has notice 
201(25) definition of "notice" does, however, apply to us- of an adverse claim if the person is aware of a significant 


fthat t Wits cortiates in Article Sirkeohtexta probability that an adverse claim exists and deliberately 
anche Haw RG oe ney Educ wenoaniin avoids information that might’establish the existence of 


2.' This section must be interpreted in light of ne the adverse claim. This is intended to codify the "willful 
definition of “adverse claim" in Section 8-102(a)(1) blindness" test that has been applied in such cases. See 
[55-8-102(a)(1) NMSA 1978]. "Adverse claim" does not May v, Chapman, 16M. & W. 355, 153 Eng. Rep. 1225 
include all circumstances in which a third party has a (1847); Goodman v. Simonds, 61 U.S. 348 (1857). 
property interest in securities, but only those situations 
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The first prong of the willful blindness test of paragraph 
(a)(2) turns on whether the person is aware facts sufficient 
to indicate that there is a significant probability that an 
adverse claim exists. The "awareness" aspect necessarily 
turns on the actor's state of mind. Whether facts known 
to a person make the person aware of a "significant prob- 
ability" that an adverse claim exists turns on facts about 
the world and the conclusions that would be drawn from 
those facts, taking account of the experience and position 
of the person in question. A particular set of facts might 
indicate a significant probability of an adverse claim to 
a professional with considerable experience in the usual 
methods and procedures by which securities transactions 
are conducted, even though the same facts would not in- 
dicate a significant probability of an adverse claim to a 
non-professional. 

The second prong of the willful blindness test of para- 
graph (a)(2) turns on whether the person "deliberately 
avoids information" that would establish the existence of 
the adverse claim, The test is the character of the person's 
response to the information the person has. The question 
is whether the person deliberately failed: to seek further 
information because of concern that suspicions would be 
confirmed, . 

Application of the "deliberate avoidance" test to a trans- 
action by an organization focuses on the knowledge and 
the actions of the individual or individuals conducting the 
transaction on behalf of the organization. Thus, an organi- 
zation that purchases a security is not willfully blind to an 
adverse claim unless the officers or agents who conducted 
that purchase transaction are willfully blind to the ad- 
verse claim. Under the two prongs of the willful blindness 
test, the individual or individuals conducting a transac- 
tion must know of facts indicating a substantial proba- 
bility that the adverse claim exists and deliberately fail 
to seek further information that might confirm or refute 
the indication. For this purpose, information known to 
individuals within an organization who are not conduct- 
ing or aware of a transaction, but not forwarded to the 
individuals conducting the transaction, is not pertinent 
in determining whether the individuals conducting the 
transaction had knowledge of a substantial probability of 
the existence of the adverse claim. Cf. Section 1-201(27) 
[55-1-201 NMSA 1978]. An organization may also "delib- 
erately avoid information" if it acts to preclude or inhibit 
transmission of pertinent information to those individuals 
responsible for the conduct of purchase transactions, 

5. Paragraph (a)(3) provides that a person has notice 
of an adverse claim if the person would have learned of 
the adverse claim by conducting an investigation that 
is required by other statute or regulation. This rule ap- 
plies only if there is some other statute or regulation 
that explicitly requires persons dealing with securities 
to conduct some investigation. The federal securities 
laws require that brokers and banks, in certain specified 
circumstances, check with a stolen securities registry to 
determine whether securities offered for sale or pledge 
have been reported as stolen. If securities that were listed 
as stolen in the registry are taken by an institution that 
failed to comply with requirement to check the registry, 
the institution would be held to have notice of the fact 
that they were stolen under paragraph (a)(3). Accordingly, 
the institution could not qualify as a protected purchaser 
under Section 8-303 [55-8-303 NMSA 1978]. The same re- 
sult has been reached under the prior version of Article 8. 
See First Nat'l Bank of Cicero v, Lewco Securities, 860 F.2d 
1407 (7th Cir, 1988). 

6. Subsection (b) provides explicitly for some situa- 
tions involving purchase from one described or identifi- 
able as a representative. Knowledge of the existence of the 
representative relation is not enough in itself to consti- 
tute "notice of an adverse claim" that would disqualify the 
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purchaser from protected purchaser status, A purchaser 
may take a security on the inference that the representa- 
tive is acting properly. Knowledge that a security is being 
transferred to an individual account of the representative 
or that the proceeds of the transaction will be paid into 
that account is not sufficient to constitute "notice of an 
adverse claim," but knowledge that the proceeds will be 
applied to the personal indebtedness of the representative 
is, See State Bank of Binghamton v. Bache, 162 Mise. 128, 
293 N.¥.S, 667 (1937): 

7. Subsection (c) specifies whether a purchaser of a 
"stale" security is charged with notice of adverse claims, 
and therefore disqualified from protected purchaser 
status under Section 8-303 [55-8-303 NMSA 1978]. The 
fact of "staleness" is viewed as notice of certain defects 
after the lapse of stated periods, but the maturity of the 
security does not operate automatically to affect holders' 
rights. The periods of time here stated are shorter than 
those appearing in the provisions of this Article on stale- 
ness as notice of defects or defenses of an issuer (Sec- 
tion 8-203 [55-8-203 NMSA 1978]) since a purchaser who 
takes a security after funds or other securities are avail- 
able for its redemption has more reason to suspect.claims 
of ownership than issuer's defenses, An owner will nor- 
mally turn in a security rather than transfer it at such a 
time: Of itself, a default never constitutes notice of a pos- 
sible adverse claim. To provide otherwise would. not tend 
to drive defaulted securities home and would serve only to 
disrupt current financial markets where many defaulted 
securities are actively traded. Unpaid or overdue coupons 
attached to a bond do not bring it within the operation of 
this subsection, though they may be relevant under the 
general test of notice of adverse claims in subsection (a). 

8. Subsection (d) provides the owner of a certificated 
security with a means of protection while a security cer- 
tificate is being sent in for redemption or exchange. The 
owner may endorse it "for collection" or "for surrender," 
and this constitutes notice of the owner's claims, under 
subsection (d). 

Definitional Cross References, — 

"Adverse claim" Section 8-102(a)(1) [55-8-102(a)(1) 
NMSA 1978] 

"Bearer form" Section 8-102(a)(2) [55-8-102(a)(2) NMSA 
1978] 

"Certificated security" Section 8-102(a)(4) [55-8-102(a) 
(4) NMSA 1978] 

"Financial asset" Section 8-102(a)(9) [55-8-102(a)(9) 
NMSA 1978] . 

"Knowledge" Section 1-201(25) [55-1-201(25) NMSA 
1978] 

"Person" Section 1-201(30) [55-1-201(80) NMSA 1978] 

"Purchaser" Sections 1-201(33) [55-1-201(83) NMSA 
1978] & 8-116 [55-8-116 NMSA 1978] 

"Registered form" Section 8-102(a)(13) [55-8-102(a)(13) 
NMSA 1978] 

"Representative" Section 1-201(35) [55-1-201(85) NMSA 
1978] 

"Security certificate" Section 8-102(a)(16) [55-8-102(a) 
(16) NMSA 1978] 


ANNOTATIONS 


Cross references. — For Uniform Act, for Simplifi- 
cation of Fiduciary Security Transfers, see ch. 46, art. 8 
NMSA 1978. 

Repeals and reenactments. — Laws 1996, ch. 47, § 
9 repealed former 55-8-105 NMSA 1978, as amended by 
Laws 1987, ch, 248, § 6, relating to the negotiability of 
certificated securitites and certain presumptions, and en- 
acted a new section, effective May 15, 1996, For provisions 
of former section, see the 1995 NMSA 1978 on NMOne- 
Source.com. 
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55-8-106. Control. 


(a) A purchaser has "control" of a certificated security in bearer form if the certificated security 
is delivered to the purchaser. 

(b) A purchaser has "control" of a certificated security in registered form if the certificated se- 
curity is delivered to the purchaser and: 

(1) the certificate is indorsed to the purchaser or in blank by an effective indorsement; or 
(2) the certificate is registered in the name of the purchaser, upon original issue or regis- 
tration of transfer by the issuer. 

(c). A purchaser has "control" of an uncertificated security if: 

(1) the uncertificated security is delivered to the purchaser; or 

_ (2) the issuer has agreed that it will comply with instructions originated by the purchaser 
without further consent by the registered owner. 
-(d) A purchaser has "control" of a security entitlement if: 

(1) the purchaser becomes the entitlement holder; 

(2) the securities intermediary has agreed that it will comply with entitlement orders 
originated by the purchaser without further consent by the entitlement holder; or 

(3) another person has control of the security entitlement on behalf of the purchaser or, 
having previously. acquired control of the security entitlement, acknowledges that it has control on 
behalf of the purchaser. 

(e) If an interest in a security entitlement is granted by the entitlement holder to the entitle- 
ment holder's own securities intermediary, the securities intermediary has control. 

(f) A purchaser who has satisfied the requirements of Subsection (c) or (d) of this section has 
control even if the registered owner in the case of Subsection (c) of this section or the entitlement 
holder in the case of Subsection (d) of this section retains the right to make substitutions for the 
uncertificated security or security entitlement, to originate instructions or entitlement orders to 
the issuer or securities intermediary or otherwise to deal with the uncertificated security or secu- 
rity entitlement. 

(g) An issuer or a securities intermediary may net enter into an agreement of the kind de- 
scribed in Paragraph (2) of Subsection (c) or Paragraph (2) of Subsection (d) of this section without 
the consent of the registered owner or entitlement holder, but an issuer or a securities intermedi- 
ary is not required to enter into such an'agreement even though the registered owner or entitle- 
ment holder so directs. An issuer or securities intermediary that has entered into such an agree- 
ment is not required to confirm the existence of the agreement to another party unless requested 
to do so by the registered owner or entitlement holder. 


History: 1978 Comp., § 55-8-106, enacted by Laws purchaser obtains "control" with respect to a certificated 
1996, ch. 47, § 10; 2001, ch. 139, § 141. security in registered form by. taking "delivery," as defined 
in Section 8-301, provided that the security certificate has 

OFFICIAL COMMENTS been indorsed to the purchaser or in blank. Section 8-301 

UCC Official Comments © by ALI & the NCCUSL. Re- provides, that delivery of a certificated security occurs 
produced with permission of the PEB for the UCC. All when the purchaser obtains possession of the security cer- 


tificate; or when an agent for the purchaser (other than a 
securities intermediary) either acquires possession or ac- 
knowledges that the agent holds for the purchaser. 

8. Subsection (c) specifies the means by which a pur- 


rights reserved. 

1, The concept of "control" plays a key role in various 
provisions dealing with the rights of purchasers, including 
secured parties. See Sections 8-303 [55-8-303 NMSA 1978] 


(protected purchasers); 8-503(e) [55-8-503 NMSA 1978] chaser can obtain control over uncertificated securities 
(purchasers from securities intermediaries); 8-510 [55- which the transferor holds directly. Two mechanisms are 
8-510 NMSA 1978] (purchasers of security entitlements possible. 1 
from entitlement holders); 9-115(4) [55-9-115 NMSA Under subsection (c)(1), Réciirikics can be "delivered 


to a purchaser. Section 8-301(b) [55-8-301 NMSA 1978] 
provides that "delivery" of an uncertificated security oc- 
curs when the purchaser becomes the registered holder. 
So far as the issuer is concerned, the purchaser would 
then be entitled to exercise all rights of ownership. See 
Section 8-207 [55-8-207 NMSA 1978]. As between the par- 
ties to a purchase transaction, however, the rights of the 
purchaser are determined by their contract. Cf Section 9- 
"control" with respect to a certificated security in bearer 202 [55-9-202 NMSA 1978]. Arrangements covered by 
form by taking "delivery," as defined in Section 8-301 this paragraph are analogous to arrangements in which 
[55-8-301 NMSA 1978]. Subsection (b) provides that a bearer certificates are delivered to a secured party -- so 


1978] (perfection of security interests); 9-115(5) (priorities 
among conflicting security interests). 

Obtaining "control" means that the purchaser has 
taken whatever steps are necessary, given the manner in 
which the securities are held, to place itself in a position 
where it can have the securities sold, without further ac- 
tion by the owner. 

2. Subsection (a) provides that a purchaser obtains 
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far as the issuer or any other parties are concerned, the 
secured party appears to be the outright owner, although 
it is in fact holding as collateral property that belongs to 
the debtor, 

Under Subsection (c)(2), a purchaser has control if the 
issuer has agreed to act on the instructions of the’ pur- 
chaser, even though the owner remains listed as the regis- 
tered owner. The issuer, of course, would be acting wrong- 
fully against the registered owner if it entered intosuch 
an agreement without the consent of the registered owner. 
Subsection (g) makes this point explicit. The Subsection 
(c)(2) provision makes it possible for issuers to offer a ser- 
vice akin to the registered pledge device of the 1978 ver- 
sion of Article 8, without mandating that all issuers offer 
that service. 

4. Subsection (d) specifies the means by which a pur- 
chaser can obtain control over a security entitlement. Two 
mechanisms are possible, analogous to those provided in 
Subsection (c) for uncertificated securities. Under Sub- 
section (d)(1), a purchaser has control if it is the entitle- 
ment holder. This subsection would apply whether the 
purchaser holds through the same intermediary that the 
debtor used, or has the securities position transferred to 
its own intermediary, 

‘ Subsection (d)(2) provides that a purchaser has‘control 
if the securities intermediary has agreed to act on entitle- 
ment orders originated by the purchaser, even though 
the transferor remains listed as the entitlement holder. 
This section specifies only the minimum requirements 
that such an.arrangement must meet to confer "control"; 
the details of the arrangement can be specified by agree- 
ment. The arrangement might cover all of the positions 
in a particular account or subaccount, or only’ specified 
positions, There is no requirement that the control par- 
ty's right to give entitlement orders be exclusive. The ar- 
rangement might provide that only the control party can 
give entitlement orders, or that either the entitlement 
holder or the control party can give entitlement orders. 
See Subsection (f). 

~The following examples illustrate’ thé rules of subsec- 
tion (d): 

Example d3 Debtor grants Alpha Bank a security, in- 

terest in 1000 shares of XYZ Co. stock that Debtor holds 
through an account with Able & Co, Alpha Bank also has 
an account with Able. Debtor instructs Able to transfer 
the shares to Alpha Bank, and Able does so. Alpha Bank 
has control of the 1000 shares under Subsection (d)(1), be- 
cause Alpha Bank is the entitlement holder. 
» Example 2. Debtor grants Alpha Bank a security in- 
terest in 1000 shares of XYZ Co. stock that Debtor holds 
through an account with Able & Co. Alpha Bank does not 
have an account with Able. Alpha Bank uses Beta Bank as 
its securities custodian. Debtor instructs Able to transfer 
the shares to Beta Bank, for the account of Alpha Bank, 
and Able does’so, Alpha Bank has control of the 1000 
shares under Subsection (d)(1), because Alpha she is the 
entitlement holder. 

Example 3. Debtor grants Alpha Bank a sebuidity in- 
terest in 1000 shares of XYZ Co. stock that Debtor holds 
through an account with Able & Co, Debtor, Able, and Al- 
pha Bank enter into an agreement under which Debtor 
will continue to receive dividends and distributions, and 
will continue to have the right to direct dispositions, but 
Alpha Bank also has the right to direct dispositions. Al- 
pha Bank has control of the 1000 shares under Subsection 
(d)(2). 

Example 4, Able & Co., a securities dealer, grants Al- 
pha Bank a security interest in 1000 shares of XYZ Co. 
stock that Able holds through an account’ with Clearing 
Corporation, Able causes Clearing Corporation to transfer 
the shares into Alpha Bank's account at Clearing Corpo- 
ration. Alpha Bank has control of the 1000 shares under 
subsection (d)(1). 
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‘Example 5. Able & Co., a securities dealer, grants Alpha 
Bank a security interest in 1000 shares of XYZ Co. stock 
that Able holds through an account with Clearing Corpo- 
ration. Alpha Bank does not have an account with Clear- 
ing Corporation. It holds its securities through Beta Bank, 
which-does have an account with Clearing Corporation. 
Able causes Clearing Corporation to transfer the shares 
into Beta Bank's account at Clearing Corporation. Beta 
Bank credits the position to Alpha Bank's account with 
Beta Bank. Alpha Bank has control of the 1000 shares un- 
der Subsection (d)(1). i Spe . 

Example 6, Able & Co. a securities dealer, grants Alpha 
Bank a security interest in 1000 shares of XYZ Co. stock 
that Able holds through an account with Clearing Corpo- 
ration, Able causes Clearing Corporation to transfer the 
shares into a pledge account, pursuant to an agreement 
under which Able will continue to receive dividends, dis- 
tributions, and the like, but Alpha Bank has the right to 
direct dispositions, Alpha Bank. has control of the 1000 
shares under Subsection (d)(2). 

Example 7. Able & Co: a securities dealer, grants Alpha 
Bank a security interest in 1000 shares of XYZ Co. stock 
that Able;holds through an account with Clearing Corpo- 
ration. Able, Alpha, and Clearing Corporation enter into 
an agreement under which Clearing Corporation will act 
on instructions from Alpha with respect to the XYZ Co, 
stock carried in Able's account, but Able will continue to 
receive dividends, distributions, and the like, and will also 
have the right to direct dispositions. Alpha Bank has con- 
trol of the 1000:shares under Subsection (d)(2). 

Example 8, Able & Co, a securities dealer, holds a wide 
range of securities through its account at Clearing Cor- 
poration. Able enters into an arrangement with Alpha 


‘Bank pursuant to which Alpha provides financing to Able 


secured by securities identified as the collateral on lists 
provided by Able to Alpha on a daily or other periodic ba- 
sis. Able, Alpha, and Clearing Corporation enter into an 
agreement under which Clearing Corporation agrees that 
if at any time Alpha directs Clearing Corporation to do 
so, Clearing Corporation will transfer any securities from 
Able's account at Alpha's instructions. Because Clearing 
Corporation has agreed to act on Alpha's instructions 
with respect to any securities carried in Able's account, 
at the moment that Alpha's security interest attaches to 
securities listed by Able, Alpha obtains control of those se- 
curities under Subsection (d)(2), There is no requirement 
that Clearing Corporation be informed of which securities 
Able has pledged to Alpha. 

5. For a ‘purchaser to have "control" under Subsection 
(c)(2) or (d)(2), it is essential that: the issuer or securities 
intermediary, as the case may be, actually be a party to 
the agreement. If a debtor gives a secured party a power 
of attorney authorizing the secured party to act in the 
name of the debtor, but the issuer or securities intermedi- 
ary does not specifically agree to this arrangement, the se- 
cured party does not have "control" within the meaning of 
Subsection (c)(2) or (d)(2) because the issuer.or securities 
intermediary is not a party to the agreement. The secured 
party does not have control under Subsection (c)(1) or (d) 
(1) because, although the power of attorney might give the 
secured party authority to act on the debtor's behalf as 
an agent, the secured party has not actually become the 
registered owner or entitlement holder.., 

6. Subsection (e) provides that if an interest in a secu- 
rity entitlement is granted by an entitlement holder to the 
securities intermediary through which the security en- 
titlement. is maintained, the securities intermediary has 
control. A common transaction covered by this provision is 
a margin loan from a broker to its customer. 

7. The term "control" is used in a particular defined 
sense. The requirements for obtaining control are set 
out in this section. The concept is not to. be interpreted 
by reference to similar concepts in other bodies of law, In 
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particular, the requirements for "possession" derived from 
the common law of pledge are not to be used as a basis for 
interpreting Subsection (c)(2) or (d)(2). Those provisions 
are designed to supplant the concepts of "constructive pos- 
session" and the like. A principal purpose of the "control" 
concept is to eliminate the uncertainty and confusion that 
results from attempting to apply common law possession 
concepts to modern securities holding practices. 

The key to the control concept is that the purchaser has 
the present ability to have the securities sold or trans- 
ferred without further action by the transferor. There is 
no requirement that the powers held by the purchaser be 
exclusive. For example, in a secured lending arrangement, 
if the secured party wishes, it can allow the debtor to re- 
tain the right to make substitutions, or to direct the dis- 
position of the uncertificated security or security entitle- 
ment. Subsection (f) is included to make clear the general 
point stated in Subsection (c) that the test of control is 
whether the purchaser has obtained the requisite power, 
not whether the debtor has retained other powers, There 
is no implication that retention by the debtor of powers 
other than those mentioned in Subsection (f) is inconsis- 
tent with the purchaser having control. 

Definitional Cross References. — 

"Bearer form" Section 8-102(a)(2) [55-8-102(a)(2) NMSA 
1978] 

"Certificated security" Section 8-102(a)(4) 

"Delivery" Section 8-301 [55-8-301 NMSA 1978] 

"Effective" Section 8-107 [55-8-107 NMSA 1978] 

"Entitlement holder" Section 8-102(a)(7) [55-8-102(a)(7) 
NMSA 1978] 
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"Entitlement order" Section 8-102(a)(8) [55-8-102(a)(8) 
NMSA 1978] 

"Indorsement" Section 8-102(a)(11) [55-8-102(a)(11) 
NMSA 1978] 

"Instruction" . Section 8-102(a)(12) | [55-8-102(a)(12) 
NMSA 1978] 

"Purchaser" Sections 1-201(83) & 8-116 [55-1-201(33) 
and 55-8-116 NMSA 1978] 

"Registered form" Section 8-102(a)(13) [55-8-102(a)(13) 
NMSA 1978] 

"Securities intermediary" 
[55-8-102(a)(14) NMSA 1978] 

"Security entitlement" Section 8-102(a)(17) [55-8-102(a) 


Section. 8-102(a)(14) 


(17) NMSA 1978] 
"Uncertificated security" Section  8-102(a)(18) 
[55-8-102(a)(18) NMSA 1978] 
_ ANNOTATIONS 


Repeals and reenactments. — Laws 1996, ch. 47, § 
10 repealed former 55-8-106 NMSA 1978, as amended by 
Laws 1987, ch. 248, § 7, relating to application of laws, 
and enacted a new section, effective May 15, 1996. For 
provisions of former section, see the 1995 NMSA 1978 on 
NMOneSource.com. 

The 2001 amendment, effective July 1; 2001, added 
Paragraph (d)(3); in Subsection (f), substituted "Subsec- 
tion (c) or (d) of this section" for "Subsection (c)(2) or (d) 
(2)", "Subsection (c) of this section" for "Subsection (c)(2)" 
and "Subsection (d) of this section" for "Subsection (d)(2)". 


55-8-107. Whether indorsement, instruction or entitlement order is 


effective. 


(a) “Appropriate person" means: 


(1) with respect to an indorsement, the person specified by a security certificate or by an 
effective special indorsement to be entitled to the security; 

(2) with respect to an instruction, the registered owner of an uncertificated security; 

(3) with respect to an entitlement order, the entitlement holder; | 

(4) if the person designated in Paragraph (1), (2) or (3) is deceased, the designated person's 
successor taking under other law or the designated person's personal representative acting for the 


estate of the decedent; or 


(5) if the person designated in Paragraph (1), (2) or (3) lacks capacity, the designated per- 
son's guardian, conservator or other similar representative who has power under other law to 


transfer the security or financial asset. 


(b) An indorsement, instruction or entitlement order is effective if: 


(1) itis made by the appropriate person; 


(2). it is made by a person who has power under the law of agency to transfer the security 
or financial asset on behalf of the appropriate person, including, in the case of an instruction or 
entitlement order, a person who has control under Section 55-8-106(c)(2) or (d)(2) NMSA 1978; or 

(3) , the appropriate person has ratified it or is otherwise precluded from asserting its inef- 


fectiveness. 


(c) An indorsement, instruction or entitlement order made by a representative is effective even if: 
(1). the representative has failed to comply with a controlling instrument or with the law 
of the state having jurisdiction of the representative relationship, including any law requiring the 
representative to obtain court approval of the transaction; or 
(2) the representative's action in making the indorsement, instruction or entitlement or- 
der or using the proceeds of the transaction is otherwise a breach of duty. 


(d) Ifa security is registered in the name of or specially indorsed to a person described as a 
representative, or if a securities account is maintained in the name of a person described as a 
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representative, an indorsement, instruction or entitlement order made by the ogee is effective 
even though the person is no longer serving in the described capacity. 

(e) Effectiveness of an indorsement, instruction or entitlement order is determined. as of the 
date the indorsement, instruction or entitlement order is made, and an indorsement, instruction 
or entitlement order does not become ineffective by reason of any later change of circumstances. 


History: 1978 Comp., § 55-8-107, enacted by Laws 
1996, ch. 47, § 11. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

1. This section defines two concepts, "appropriate 
person" and "effective." Effectiveness is a broader con- 
cept than appropriate person. For example, if a security 
or securities account is registered in the name of Mary 
Roe, Mary Roe is the "appropriate person," but an indorse- 
ment, instruction, or entitlement order made by John Doe 

s "effective" if; under agency or other. law, Mary Roe is 
precluded from denying Doe's authority. Treating these 
two concepts separately facilitates statement of the rules 
of Article 8 that state the legal effect of an indorsement, 
instruction, or entitlement order. For example, a securities 
intermediary is protected against liability if it acts on an 
effective entitlement order, but has a duty to comply with 
an entitlement order only if it is originated by an appro- 
priate person. See Sections 8-115 [55-8-115 NMSA 1978] 
and 8-507 [55-8-507 NMSA 1978]. 

One important application of the "effectiveness" con- 
cept is in the direct holding system rules on the rights 
of purchasers. A purchaser of a certificated. security in 
registered form can qualify as a protected purchaser who 
takes free from adverse claims under Section 8-303 [55-8- 
303 NMSA 1978] only if the purchaser obtains "control." 
Section 8-106 [55-8-106 NMSA 1978] provides that a pur- 
chaser of a certificated security in registered form obtains 
control if there has been an "effective" indorsement. 

2. Subsection (a) provides that the term "appropriate 
person" covers two categories: (1) the person who is actually 
designated as the person entitled to the security or security 
entitlement, and (2) the successor or legal representative 
of that person if that person has died or otherwise lacks 
capacity. Other law determines who has power to trans- 
fer a security on behalf of a person who lacks capacity. For 
example, if securities are registered in the name of more 
than one person and one of the designated persons dies, 
whether the survivor is the appropriate person depends on 
the form of tenancy. If the two were registered joint tenants 
with right of survivorship, the survivor would have that 
power under other law and thus would be the "appropri- 
ate person." If securities are registered in the name of an 
individual and the individual dies, the law of decedents' es- 
tates determines who has power to transfer the decedent's 
securities. That would ordinarily be the executor or admin- 
istrator, but if a "small estate statute" permits a widow to 
transfer a decedent's securities without administration 
proceedings, she would be the appropriate person. If the 
registration of a security or a securities account contains 
a designation of a death beneficiary under the Uniform 
Transfer on Death Security Registration Act or comparable 
legislation, the designated beneficiary would, under that 
law, have power to transfer upon the person's death and so 
would be the appropriate person. Article 8 does not contain 


a list of such representatives, because any list is likely to. 


become outdated by developments in other law. 
3. Subsection (b) sets out the general rule that an 


indorsement, instruction, or entitlement order is effec- » 


tive if it is made. by the appropriate person or by a per- 
son who has power to transfer under agency law or if 
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the appropriate person is precluded from denying its ef- 
fectiveness. The control rules in-Section 8-106, [55-8-106 
NMSA 1978] provide for arrangements where a person 
who holds securities through a securities intermediary, 
or holds uncertificated securities directly, enters into a 
control agreement giving the secured party the right to 
initiate entitlement orders of instructions. Paragraph 2 of 
subsection (b) states explicitly that an entitlement order 
or instruction initiated by a person who has obtained such 
a control agreement is "effective," 

Subsections (c), (d), and (e) supplement the general rule 
of subsection (b) on effectiveness. The term "representa- 
tive," used in subsections (c) and (d), is defined in Sec- 
tion 1-201(35) [55-1-201 NMSA 1978]. 

4, Subsection (c) provides that an indorsement, in- 
struction, or entitlement order made by a representative 
is effective even though the representative's action is a 
violation of duties. The following example illustrates this 
subsection: 

Example 1. Certificated securities are registered in the 
name of John Doe. Doe dies and Mary Roe is appointed ex- 
ecutor, Roe indorses the security, certificate and transfers 
it to a purchaser in a transaction that is a violation of her 
duties as executor. 

Roe's indorsement is effective, because Roe is the ap- 
propriate person under subsection (a)(4). This is so even 
though Roe's transfer violated her obligations as executor. 
The policies of free transferability of securities that un- 
derlie Article 8 dictate that neither a purchaser to whom 
Roe transfers the securities nor the issuer who registers 
transfer should be required to investigate the terms of 
the will to determine whether Roe is acting properly. Al- 
though Roe's indorsement.is effective under this section, 
her breach of duty may be such that her beneficiary has 
an adverse claim to the securities that Roe transferred. 
The question whether that adverse claim can be asserted 
against purchasers is governed not by this section but by 
Section 8-303 [55-8-303 NMSA 1978]. Under Section 8- 
404 [55-8-404 NMSA 1978], the issuer has no duties to an 
adverse claimant unless the claimant obtains legal pro- 
cess enjoining the issuer from registering transfer. 

5. Subsection (d) deals with cases where a security or 
a securities account is registered in the name of a person 
specifically designated as a representative. The following 
example illustrates this subsection: 

Example 2. Certificated securities are registered in the 
name of "John Jones, trustee of the Smith Family Trust." 
John Jones is removed as trustee and Martha Moe is ap- 
pointed successor trustee. The securities, however, are not 
reregistered, but remain registered in the name of "John 
Jones, trustee of the Smith Family Trust." Jones indorses 
the security certificate and transfers it to a purchaser. 

Subsection (d) provides that an indorsement by John 
Jones as trustee is effective even though Jones is no lon- 
ger serving in that capacity. Since the securities were reg- 
istered in the name of "John Jones, trustee of the Smith 
Family Trust," a purchaser, or the issuer when called upon 
to register transfer, should be entitled to assume without 
further inquiry that Jones has the power to act as trustee 
for the Smith Family Trust. 

Note that Subsection (d) does not apply to a case where 
the security or securities account is registered in the 
name of principal rather than the representative as such. 
The following example illustrates this point: 
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Example 3. Certificated securities are registered in the Mary Roe's indorsement is, effective, because at the 
name of John Doe. John Doe dies and Mary Roe is ap-. ,.__ time Roe indorsed she was the appropriate person under 
pointed executor. The securities are not reregistered in subsection (a)(4). Her later removal as executor does not 
the name of Mary Roe as executor. Later, Mary Roe is re- render the indorsement ineffective. Accordingly, the issuer 
moved as.executor and Martha Moe is appointed as her would not be liable for registering the transfer. See Sec- 
successor. After being removed, Mary Roe indorses the tion 8-404 [55-8-404 NMSA 1978]. 
security certificate that is registered in the name of John Definitional Cross References. — 

Doe and transfers it to a purchaser. Mary Roe's indorse- "Entitlement order" Section! 8-102(a)(8) [55-8-102 
ment is not made effective by subsection (d),-because the NMSA 1978] 

securities were not registered in the name of Mary Roe "Financial asset" Section 8-102(a)(9) 

as representative. A purchaser or the issuer registering "Indorsement" Section 8-102(a)(11) 

transfer should be required to determine whether’ Roe "Instruction" Section 8-102(a)(12) 

has power: to, act. for John Doe. Purchasers and issuers. . "Representative" Section 1-201(35) [55-1-201 NMSA 
can protect themselves in such cases by requiring sig- 1978] 

nature guaranties. See Section 8-306 [55-8-306 NMSA "Securities account" Section 8-501 [55-8-501 NMSA 
1978]. 1978] Oa TSO OY 

6. Subsection (e) provides that the effectiveness of an "Security" Section 8-102(a)(15) 
indorsement, instruction, or entitlement order is deter- "Security certificate" Section 8-102(a)(16) 
mined as of the date it is made. The following example "Security entitlement" Section 8-102(a)(17) 
illustrates this subsection: ' "Uncertificated security" Section 8-102(a)(18) 

Example 4, Certificated securities are registered, in the spe ag" 
name of John Doe. John Doe dies and Mary Roe is ap- ANNOTATIONS 
pointed executor. Mary Roe indorses the security certifi- Repeals and reenactments. — Laws 1996, ch. 47, § 
cate that is registered in the name of John Doe and trans- 11 repealed former 55-8-107 NMSA 1978, as amended by 
fers it to a purchaser, After the indorsement and transfer, . - Laws 1987, ch. 248, § 8, relating to the transferability of 


but before the security certificate is presented to the is- securitites and actions for price, and enacted a new sec- 
suer for registration of transfer, Mary Roe is removed as tion, effective May 15, 1996. For provisions of former sec- 
executor and Martha Moe is appointed as her successor. tion, see the 1995 NMSA 1978 on NMOneSource:com. 


55-8-108.. Warranties in direct holding. 


(a) A person who transfers a certificated security to a purchaser for value warrants to the pur- 
chaser and an indorser, if the transfer is by indorsement, warrants to any subsequent purchaser 
that: 

(1) the certificate is genuine and has nae been materially altered; 

(2) the transferor or indorser does not know of any fact that might impair the validity of 
the security; 

(3) there is no adverse claim to the security; 

(4) the transfer does not violate any restriction on transfer; 

(5) .if the transfer is by indorsement, the indorsement is made by an appropriate person or 
if the indorsement is by an agent, the agent has actual authority to act on behalf of the appropri- 
ate person; and 

(6). the transfer is othervies ‘efrentive and rightful. 

(b) A.person who,originates an instruction for registration of transfer ofan uncertificated secu- 
rity to a purchaser for value warrants to the purchaser that: 

(1) the instruction is made by an appropriate person, or, if the:instruction is by an agent, 
the agent has actual authority to act on behalf of the appropriate person; 

(2) the security is valid; . 

(3) there is no adverse claim to the security; and 

(4) atthe time the instruction is presented to the issuer: 

(i) the purchaser will be entitled to the registration of transfer; 

(ii) the transfer will be registered by the issuer free from all liens, security interests, 
restrictions and claims other than those specified in the instruction; 

(iii) the transfer will not violate any restriction on transfer; and 

(iv) the requested transfer will otherwise be effective and rightful. 

(c) A person who transfers an uncertificated security to a purchaser for value and does not 
originate an instruction in connection with the transfer warrants that: 

(1) the uncertificated security is valid; 

(2) there is no adverse claim to the security; 

(83) the transfer does not violate any restriction on transfer; and 

(4) the transfer is otherwise effective and rightful. 
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(d) A person who indorses a security certificate warrants to the issuer that: 
(1) there is no adverse claim to the security; and 
(2) the indorsement is effective. 

(e) A person who originates an instruction for repidtia tide! of brahatr of an unteertificated secu- 

rity warrants to the issuer that: 

(1) the instruction is effective; and 

(2) at the time the instruction is presented to the issuer the purchaser will be entitled to 
the registration of transfer. 

(f) A person who presents a certificated security for registration of transfer or for payment 
or exchange warrants to the issuer that the person is entitled to the registration, payment or 
exchange, but a purchaser for value and without notice of adverse claims to whom transfer is 
registered warrants only that the person has no knowledge of any Rphavcnredenon signature in a 
necessary indorsement. 

(g) Ifa person acts as agent of another in delivering a certificated security to a purchaser, the 
identity of the principal was known to the person to whom the certificate was delivered and the 
certificate delivered by the agent was received by the agent from the principal or received by the 
agent from another person at the direction of the principal, the person delivering the security cer- 
tificate warrants only that the delivering person has authority to act for the principal and does not 
know of any adverse claim to the certificated security. 

(h) A secured party who redelivers a security certificate enue or after payment and on or- 
der of the debtor delivers the security certificate to another person, makes only:the warranties of 
an agent under Subsection (g). 

(i) Except as otherwise provided in Subsection (g), a broker acting for a customer makes to the 
issuer and a purchaser the warranties provided in Subsections (a) through (f). A broker that deliv- 
ers a security certificate to its customer, or causes its customer to be registered as the owner of an 
uncertificated security, makes to the customer the warranties provided in Subsection (a) or (b) and 
has the rights and privileges of a purchaser under this section. The warranties of and in favor of 
the broker acting as an agent are in addition to applicable warranties given by and in favor of the 
customer. 


History: 1978 Comp., § 55-8-108, enacted by Laws security certificate is defective in some way but to whom 

1996, ch, 47, § 12, the issuer does register transfer. The effect is to deny the 

issuer a remedy against such a person unless at the time 

OFFICIAL COMMENTS of presentment the person had knowledge of an unauthor- 

UCC Official Comments © by ALI & the NCCUSL. Re- ized signature in a necessary indorsement. The issuer can 

produced with permission of the PEB for the UCC. All protect itself by refusing to make the transfer or, if it reg- 

rights reserved. isters the transfer before it discovers the defect, by pursu- 
1. Subsections (a), (b), and (c) deal with warranties by _ . ing its remedy against a signature guarantor. 


4, Subsection (g) eliminates all substantive warran- 


security transferors to purchasers, Subsections (d) and (e 
y iP jana td) pdt ties in the relatively unusual case of a delivery of certifi- 


deal with warranties by security transferors to issuers. 


Subsection (f) deals with presentment warranties. cated security by an agent of a disclosed principal where 

2, Subsection (a) specifies the warranties made by a the agent delivers the exact certificate that it received 
person who transfers a certificated security to a purchaser from or for the principal, Subsection (h) limits the warran- 
for value. Paragraphs (3), (4), and (5) make explicit sev- ties given by a secured party who redelivers a certificate. 
eral key points that are implicit in the general warranty Subsection (i) specifies the warranties of brokers in the 
of paragraph (6) that the transfer is effective and right- more. common scenarios... 
ful. Subsection (b) sets forth the warranties made to a 5. Under Section 1-102(3) [55-1-102 NMSA 1978] the 
purchaser for value by one who originates an instruction. warranty provisions apply "unless otherwise agreed 
These warranties are quite similar to those made by one and the parties may enter into express agreements to al- 
transferring a certificated security, Subsection (a), the locate the risks of possible defects. Usual estoppel prin- 
principal difference being the absolute warranty of va- ciples apply with respect to transfers of both certificated 
lidity. If upon receipt of the instruction the issuer should and uncertificated securities whenever the purchaser has 
dispute the validity of the security, the burden of prov- knowledge of the defect, and these warranties will not be 
ing validity is upon the transferor. Subsection (c) provides breached in such a case. 
for the limited circumstances in which an uncertificated _, Definitional Cross References. — 
security could be transferred without an instruction, see : ‘ Pinto claim" Section 8-102(a)(1) [55-8-102 NMSA 
Section 8-3801(b)(2) [55-8-801 NMSA 1978]. Subsections ; ; 
(d) and (e) give the issuer the benefit of the warranties of "Appropriate person" Section 8-107 [55-8-107 NMSA 
an indorser or originator on those matters not within the |. 1978] aiden 4 
issuer's knowledge. \Broker Section 8-102(a)(3) 

. Z i. W ‘ 

3. Subsection (f) limits the warranties made by a pur- iCertificated security Section 8-102(a)(4) 

chaser for value without notice whose presentation of a Indorsement" Section 8-102(a)(11) 


"Instruction" Section 8-102(a)(12) 
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"Issuer" Section 8-201 [55-8-201 NMSA 1978] ANNOTATIONS 

"Person" Section 1-201(30) [55-1-201 NMSA 1978] 

"Purchaser" Sections 1-201(83) & 8-116 [55-8-116 Repeals and reenactments. — Laws 1996, ch. 47, 
NMSA 1978] : § 12 repealed former 55-8-108 NMSA 1978, as amended 

"Secured party" Section 9-105(1)(m) [55-9-105 NMSA » by Laws 1987, ch. 248, § 9, relating to the registration of 
1978] pledges and the release of uncertificated securities, and 

"Security" Section 8-102(a)(15) enacted a new section, effective May 15, 1996. For pro- 

"Security certificate" Section 8-102(a)(16) visions of former section, see the 1995 NMSA 1978 on 

"Uncertificated security" Section 8-102(a)(18) NMOneSource.com. 


"Value" Sections 1-201(44) & 8-116 


55-8-109. Warranties in indirect holding. 


(a) .A person who originates an entitlement order to a securities intermediary warrants to the 
securities intermediary that: 

(1) the entitlement order is made by an appropriate person, or if the entitlement order is 
by an agent, the agent has actual authority to act on behalf of the appropriate person; and 
(2) there is no adverse claim to the security entitlement. 

(b) A person who delivers a security certificate to a securities intermediary for credit to a secu- 
rities account or originates an instruction with respect to an uncertificated security directing that 
the uncertificated security be credited to a securities account makes to the securities intermediary 
the warranties specified in Section 8-108(a) or (b) [55-8-108 (a) or (b) NMSA 1978]. 

(c) Ifasecurities intermediary delivers a security certificate to its entitlement holder or causes 
its entitlement holder to be registered as the owner of an uncertificated security, the securities 
intermediary makes to the entitlement holder the warranties specified in Section 55- 8-108(a) or 
(b) NMSA 1978. 


History: 1978 Comp., § 55-8-109, enacted by Laws intermediary requests that certificates be delivered or 
1996, ch. 47, § 13. that uncertificated securities be registered in the custom- 
er's name. The warranties are the same as those that bro- 

OFFICIAL COMMENTS kers make with respect to securities that the brokers sell 


UCC Official Comments © by ALI & the NCCUSL. Re- to or buy on behalf of the customers, See Section 8-108(i) 


ner 2 UGC. [55-8-108 NMSA 1978]. 
ae ed 2a pann@esion. of the, PHB. yor the LCG, All 3, As with the Section 8-108 [55-8-108 NMSA 1978] 


1. Subsection (a) provides that a person who originates warranties, the warranties specified in this section may be 
an entitlement order warrants to the securities interme- modified by agreement under Section 1-102(3) [55-1-102 


diary that the order is authorized, and warrants the ab- NMSA 1978]. 
sence of adverse claims. Subsection (b) specifies the war- Definitional Cross References. — 
ranties that are given when a person who holds securities Adverse claim" Section 8-102(a)(1) [55-8-102 NMSA 


directly has the holding converted into indirect form. A 1978] ‘ . 
person who delivers a certificate to a securities interme- Appropriate person" Section 8-107 [55-8-107 NMSA 


diary or originates an instruction for an uncertificated 1978] ; , 

security gives to the securities intermediary the transfer ‘Entitlement holder" Section 8-102(a)(7) 
warranties under Section 8-108 [55-8-108 NMSA 1978]. If "Entitlement order" Section 8-102(a)(8) 
the securities intermediary in turn delivers the certificate Instruction" Section 8-102(a)(12) 


‘ tang ‘ +4 opt "Person" Section 1-201(80) [55-1-201 NMSA 1978] 
10.8 Diaper aie! securities intemmeciany tt gives the eame "Securities account" Section 8-501 [55-8-501 NMSA 


2. Subsection (c) states the warranties that a securi- 1978] Jathte ete . 
ties intermediary gives when a customer who has been "Securities intermediary" Section 8-102(a)(14) 


holding securities in an account with the securities ae ean SeeCReRaA a LONG ite) 


55-8-110. Applicability; choice of law. 


(a) The local law of the issuer's jurisdiction, as specified in Subsection (d) of this section, gov- 
erns: 
(1) the validity of a security; 
(2) the rights and duties of the issuer with respect to registration of transfer; 
(3) the effectiveness of registration of transfer by the issuer; 
(4) whether the issuer owes any duties to an adverse claimant to a security; and 
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(5) whether an adverse claim can be asserted against a person to whom transfer of a cer- 
tificated or uncertificated security is registered or a person who obtains control of an uncertifi- 
cated security. | 

(b) The local law of the securities intermediary's jurisdiction, as specified i in Subsection (e) of 
this section, governs: 

(1) acquisition of a security entitlement from the securities intermediary; 

(2) the rights and duties of the securities intermediary and entitlement holder arising out 
of a security entitlement; 

(3) whether the securities intermediary owes any duties to an adverse claimant to a secu- ° 
rity entitlement; and 

(4) whether an adverse claim can be asserted against a person who acquires a security 
entitlement from the securities intermediary or a person who purchases a security entitlement or 
interest therein from an entitlement holder. 

(ec) The local law of the jurisdiction in which a security certificate is located at the time of de- 
livery governs whether an adverse claim can be asserted against a person to whom the security 
certificate is delivered. 

(d) "Issuer's jurisdiction" means the jurisdiction under which the issuer of the security is orga- 
nized or, if permitted by the law of that jurisdiction, the law of another jurisdiction specified by the 
issuer. An issuer organized under the law of this state may specify the law of another jurisdiction 
as the law BaveRaiSE the matters specified in Paragraphs (2) through (5) of Subsection (a) of this 
section. 

(e) The fillowing rules determine a "securities Naren es iig s jurisdiction" for purposes of this 
section: 

(1) if an agreement between the securities intermediary and its entitlement holder gov- 
erning the securities account expressly provides that a particular jurisdiction is the securities 
intermediary's jurisdiction for purposes of Sections 55-8-101 through '55-8-116 NMSA 1978, that 
jurisdiction is the securities intermediary's jurisdiction; 

(2) if Paragraph (1) of this subsection does not apply and an agreement between the secu- 
rities intermediary and its entitlement holder governing the securities account expressly provides 
that the agreement is governed by the law of a particular jurisdiction, that jurisdiction is the secu- 
rities intermediary's jurisdiction; | 

(3) ifneither Paragraph (1) nor Paragraph (2) of this subsection applies and an agreement 
between the securities intermediary and its entitlement holder governing the securities account 
expressly provides that the securities account is maintained at an office in a particular jurisdic- 
tion, that jurisdiction is the securities intermediary's jurisdiction;, 

(4) if none of the preceding paragraphs applies, the securities intermediary's jurisdiction 
is the jurisdiction in which the office identified in an account statement as the office serving the 
entitlement holder's account is located; or 

(5) if none of the preceding paragraphs applies, the securities intermediary’ s jurisdiction 
is the jurisdiction in which the chief executive office of the securities intermediary is located. 

(f) A securities intermediary's jurisdiction is not determined by the physical location of certifi- 
cates representing financial assets or by the jurisdiction in which is organized the issuer of the 
financial asset. with respect to which an entitlement holder has a security entitlement or by the 
location of facilities for data processing or other record keeping concerning the account. 


History: 1978 Comp., § 55-8-110, enacted by Laws issuer and/or has possession of a security certificate. Ac- 
1996, ch. 47, § 14; 2001, ch. 139, § 142. cordingly, the jurisdiction of incorporation of the issuer or 
location of the certificate determine the applicable law. By 


OFFICIAL COMMENTS contrast, an investor in the indirect holding system has a 
UCC Official Comments © by ALI & the NCCUSL. Re- security entitlement, which is a bundle of rights against 
produced with permission of the PEB for the UCC. All the securities intermediary with respect to a security, 
rights reserved. rather than a direct interest in the underlying security. 
1. This section deals with applicability and choice of Accordingly, in the rules for the indirect holding system, 
law issues concerning Article 8. The distinction between the jurisdiction of incorporation of the issuer of the under- 
the direct and indirect holding systems plays a significant lying security or the location of any certificates that might 
role in determining the governing law. An investor in the be held by the intermediary or a higher tier intermediary, 
direct holding system is registered on the books of the do not determine the applicable law. 
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For securities in the indirect holding system, but not the 
direct holding system, this section's provisions are sub- 
ject to the Convention on the Law Applicable to Certain 
Rights in Respect of Securities Held with an Intermedi- 
ary (the "Convention" or "Hague Securities Convention"), 
to which the United States is a party. The Convention's 
primary rule is highly similar to this section, though there 
are potential differences as well. See Comments 3 and 
5 through 7 below and PEB Commentary No. 19, date 
April 11,2017. ' 

The Hague Securities Convention applies broadly to 
all instances "involving a choice between the laws of dif- 
ferent [nations]", and can accordingly apply by reason 
of any of many elements, including without limitation a 
non-U.S. location of a party involved in the transaction, 
a non-U.S. party asserting an adverse claim, non-U.S. se- 
curities being eredited to the securities account, or non-- 
US. law being specified by the account agreement or other 
transaction document. Indeed one may wish to plan all 
indirect holding system transactions with the Hague Se- 
curities Convention as well as UCC Article 8 in mind, be- 
cause even in transactions that appear wholly domestic, 
international factors may in fact be present (for example, 
if the securities intermediary holds securities for the en- 
titlement holder through a non-U.S. intermediary) or may 
later become present (for example, if a non-U.S. party ac- 
quires an interest in or asserts an adverse claim to assets 
credited to the account), 

In each of subsections (a), (b) and (c), the phrase "local 
law" refers to the law of a jurisdiction other than its con- 
flict of laws rules, See Restatement (Second) of Conflict of 
Laws § 4. 

2. Subsection (a) provides that the law of an issuer's 
jurisdiction governs certain issues where the substan- 
tive rules of Article 8 determine the issuer's rights and 
duties. Paragraph (1) of subsection (a) provides that the 
law of the issuer's jurisdiction governs the validity of the 
security. This ensures that a single body of law will govern 
the questions addressed in Part 2 of Article 8, concerning 
the circumstances in which an issuer can and cannot as- 
sert invalidity as a defense against purchasers. Similarly, 
paragraphs (2), (3), and (4) of Subsection (a) ensure that 
the issuer will be able to look to a single body of law on the 
questions addressed in Part 4 of Article 8, concerning the 
issuer's duties and liabilities with respect to registration 
of transfer. 

Paragraph (5) of Subsection (a) applies the law of an 
issuer's jurisdiction to the question whether an adverse 
claim can be asserted against a purchaser to whom trans- 
fer has been registered, or who has obtained control over 
an uncertificated security, Although this issue deals with 
the rights of persons other than the issuer, the law of the 
issuer's jurisdiction applies because the purchasers to 
whom the provision applies are those whose protection 
against adverse claims depends on the fact that their in- 
terests have been recorded on the books of the issuer. 

The principal policy reflected in the choice of law rules 
in Subsection (a) is that an issuer and others should be 
able to look to a single body of law on the matters specified 
in Subsection (a), rather than having to look to the law of 
all of the different jurisdictions in which security holders 
may reside. The choice of law policies reflected in this sub- 
section do not require that the body of law governing all 
ofthe matters specified in Subsection (a) be that of the ju- 
risdiction in which the issuer is incorporated. Thus, Sub- 
section (d) provides that the term "issuer's jurisdiction" 
means the jurisdiction in which the issuer is organized, 
or, if permitted by that law, the law of another jurisdiction 
selected by the issuer. Subsection (d) also provides that 
issuers organized under the law of a State which adopts 
this Article may make such a selection, except as to the 
validity issue specified in paragraph (1). The question 
whether an issuer can assert the defense of invalidity may 


INVESTMENT SECURITIES 


849 


55-8-110 


implicate significant policies of the issuer's jurisdiction 
of incorporation. See, e.g., Section 8-202 [55-8-202 NMSA 
1978] and Comments thereto, 

Although Subsection (a) provides that the issuer's 
rights and duties concerning registration of transfer are 
governed by the law of the issuer's jurisdiction, other mat- 
ters related to registration of transfer, such as appoint- 
ment of a guardian for a registered owner or the existence 
of agency relationships, might be governed by another 
jurisdiction's law. Neither this section nor Section 1-105 
(Revised Section 1-301) deals with what law governs the 
appointment of the administrator or executor; that ques- 
tion. is determined under generally applicable choice of 
law rules. 

3. Subsection (b) and, where the Hague Securities 
Convention applies, Article 2(1) thereof provide that the 
law governing the issues concerning the indirect holding 
system that are dealt with in Article 8 are principally de- 
termined by the agreement between the securities inter- 
mediary and the entitlement holder governing the securi- 
ties account. 

Paragraphs (1) and (2) and Hague Securities Conven- 
tion Article 2(1)(a) cover the matters dealt with in the 
Article 8 rules defining the concept of Sécurity entitle- 
ment and specifying the duties of securities intermediar- 
ies. Paragraph (3) and Convention Article 2(1)(e) cover 
whether the intermediary owes any duties to an adverse 
claimant. Paragraph (4) and Convention Article 2(1)(a) 
and (d) cover whether adverse claims can be asserted 
against entitlement holders and others. 

Subsection (e) and Hague’ Securities Convention Ar- 
ticle 4 provide that the account agreement may effec- 
tively determine the applicable law for the foregoing is- 
sues in either of two ways. Most directly and doubtless 
most frequently, under both Subsection (e)(2) and Article 
4(1), the law chosen by the parties to govern the account 
agreement determines the applicable law. Alternatively, 
Subsection (e)(1) and Article 4(1) provide mutually com- 
parable rules that’ require slightly different phrasing in 
the agreement. Under Subsection (e)(1), if the account 
agreement expressly provides that a particular jurisdic- 
tion is the securities intermediary's jurisdiction for pur- 
poses of UCC Article 8, then that provision determines the 
applicable law, even if the agreement's overall governing 
law clause (if any) is different. Under Convention Article 
4(1)'s comparable rule, if the account agreement expressly 
provides that a particular jurisdiction's law is applicable 
to all the issues specified in Article 2(1) of the Hague Se- 
curities Convention, then that provision determines the 
applicable law, even if the agreement's overall governing 
law clause (if any) is different. The policy is to ensure that 
a securities intermediary and all of its entitlement hold- 
ers can look to a single, readily-identifiable body of law to 
determine their rights and duties. 

Where the Hague Securities Convention applies, the 
foregoing provisions of an account agreement effectively 
determine the applicable law only if the intermediary, at 
the time of the agreement, had an office in the designated 
jurisdiction (which may be anywhere in the United States 
if the account agreement specifies a state of the United 
States) that is engaged in a regular activity of maintain- 
ing securities accounts (a "Qualifying Office"). However, 
because the policy of this section and the Convention is 
to enable parties to determine, in advance and with cer- 
tainty, what law will apply to transactions governed by 
this Article, the validation of the parties' selection of gov- 
erning law by agreement is not conditioned upon a deter- 
mination that the jurisdiction whose law is chosen bear a 
"reasonable relation" to the transaction. See Section 4A- 
507 [55-4A-507 NMSA 1978]; compare Section ‘1-105(1) 
[55-1-105 NMSA 1978] (Revised Section 1-301(a)). That is 
also true with respect to the similar provisions in Subsec- 
tion (d) of this section and in Section 9-103(6) [55-9-103 
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NMSA 1978]. The remaining paragraphs in Subsection (e) 
and Convention Article 5 contain additional default rules 
for determining the applicable law. 

The Hague Securities Convention. applies regardless of 
whether the law that it designates is that of a nation ad- 
hering thereto, though of course the Convention itself is 
the law only of adhering nations. The Convention applies 
to account agreements entered into before as well as after 
the Convention's. effectiveness in the United States, How- 
ever, for pre-Convention agreements that specify that a 
state of the United States is the securities intermediary's 
jurisdiction for purposes of UCC Article 8 and that do not 
expressly refer to the Convention, Article 16(3) preserves 
the agreements' intended effect, by treating them as pro- 
viding that the specified state's law is applicable to all the 
issues specified in Article 2(1), if the Qualifying Office test 
is met, There is no doubt that the Convention, like UCC 
Article 8, applies to multiple tier holding arrangements, 
such as where the account holder holds through a broker 
which in turn holds through a clearing corporation. 

Subsection (f) makes explicit a point that is implicit in 
the UCC Article 8 description of a’security entitlement as 
a bundle of rights against the intermediary with respect 
to a security or,other financial asset, rather than as a di- 
rect interest in the underlying security or other financial 
asset. The governing law for relationships in the indirect 
holding system is not determined by such matters as the 
jurisdiction of incorporation of the issuer of the securi- 
ties held through the intermediary, or. the location of any 
physical certificates held by the intermediary or a higher 
tier intermediary. Hague Securities Convention Article 6 
is in accord. 

4. Subsection (c) provides a choice of law rule for ad- 
verse claim issues that may arise in connection with de- 
livery of security certificates in the direct holding system. 
It, applies the law of the place of delivery. If a certificated 
security issued by an Idaho corporation is sold, and the 
sale is settled by physical delivery of the certificate from 
Seller to Buyer in New York, under Subsection (c), New 
York law determines whether Buyer takes free from ad- 
verse claims, The domicile of Seller, Buyer, and any ad- 
verse claimant is irrelevant. 

5. The following examples illustrate how a forum ap- 
plying these rules would determine the governing law: 

Example 1. John Doe, a resident of Kansas, maintains 
a securities account with Able & Co. Able is incorporated 
in Delaware. Its chief executive offices are located in I]li- 
nois. The office where Doe transacts business with Able is 
located in Missouri. The agreement between Doe and Able 
provides that it is generally governed by the law of New 
York but also that Illinois is the securities intermediary's 
(Able's) jurisdiction, for purposes of UCC Article 8 and 
that Illinois law is applicable to all the issues specified in 
Article 2(1) of the Hague Securities Convention. Through 
the account, Doe holds securities of a Colorado corpora- 
tion, which Able holds through Clearing Corporation. The 
rules of Clearing Corporation provide that the rights and 
duties of Clearing Corporation and its participants are 
governed by New York law. Subsection (a) specifies that a 
controversy concerning the rights and duties as between 
the issuer and Clearing Corporation is governed by Colo- 
rado law. Subsections (b) and (e) specify that a controversy 
concerning the rights and, duties as between the Clear- 
ing Corporation and Able is governed by New York law, 
and that a. controversy concerning the rights and duties 
as between Able and Doe is governed by Illinois law. Even 
if other facts cause the Hague Securities Convention to 
apply (see Comment 1), the Convention does not change 
the Subsection (b) and (e) results, if at the time of the re- 
spective agreements Clearing Corporation and Able had 
offices in the United States engaged in a regular activity 
of maintaining securities accounts. The Convention does 
not apply to the Subsection (a) result. 
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Example 2. Same facts as to Doe and Able as in Ex- 
ample 1. Through the account, Doe holds securities of a 
Senegalese corporation, which Able holds through Clear- 
ing Corporation. Clearing Corporation's operations are 
located in Belgium, and its rules and agreements with its 
participants provide that. they are governed by Belgian 
law. Clearing Corporation holds the securities through 
a custodial account at the Paris branch office of Global 
Bank, which is organized under English law. The agree- 
ment between Clearing Corporation and Global Bank 
provides that it is governed by French law. Subsection (a) 
specifies that a controversy concerning the rights and du- 
ties as between the issuer-and Global Bank is governed 
by Senegalese law. Prior to United States implementation 
of the Hague Securities Convention, Subsections (b) and 
(e) had the effect in-a U.S. forum that.a controversy con- 
cerning the rights and duties as between Global Bank and 
Clearing Corporation was governed by French law, that a 
controversy concerning the rights and duties as between 
Clearing Corporation and Able was governed by Belgian 
law, and that 4 controversy concerning the rights and du- 
ties as between Able and Doe was governed by Illinois law. 
Under the Convention, the Subsection (b) and (e) results 
are unchanged, if at the time of the respective agreements 
Global Bank, Clearing Corporation and Able had offices 
in France, Belgium and the United States, respectively, 
engaged in a regular activity of maintaining securities ac- 
counts. The Convention does not apply to the Subsection 
(a) result. 

Example 3. John Doe, a resident of Kansas, maintains 
a securities account with Able & Co. Able is organized in 
Switzerland and has its chief executive offices there, The 
agreement between Doe and Able provides that New York 
is the securities intermediary's jurisdiction for purposes 
of UCC Article 8..The agreement was entered into before 
the Hague Securities Convention's effectiveness in the 
United States, does not expressly provide that New York 
or any other Jaw is applicable to all the. issues specified in 
Article 2(1) of the Hague Securities Convention, and does 
not otherwise expressly refer to the Convention, Through 
the account, Doe holds securities. of a Japanese issuer. 
Roe, who lives in Japan, claims ownership of the securities 
and seeks to hold Able liable for not transferring the as- 
set to Roe. Because the agreement between Doe and Able 
was entered into before the Convention's effectiveness in 
the United States, Convention Article 16(3) specifies that 
the controversy between Roe and Able is governed by the 
law of New York, but only if at the time of the agreement 
between Doe and Able, Able had an office in the United 
States engaged in a regular activity of maintaining secu- 
rities accounts. 

6. To the extent that this: section or the Hague Secu- 
rities Convention do not specify the governing law, gen- 
eral choice of law rules apply, For example, suppose that 
in Examples 1 or 2 in the preceding Comment, Doe en- 
ters into an agreement, with Roe in which Doe agrees to 
transfer all of his interests in the securities held through 
Able to Roe. Neither UCC Article 8 nor the Convention 
deals with whether such an agreement is enforceable or 
whether it gives Roe some interest in Doe's security en- 
titlement. This. section and the Convention specify what 
jurisdiction's law governs the issues, that are dealt with in 
UCC Article 8 or listed in Convention Article 2(1) respec- 
tively. UCC Article 8, however, does specify that securities, 
intermediaries have only limited duties with respect to 
adverse claims. See Section 8-115, Subsection (b)(3) of this 
section and Convention Article 2(1)(e) provide that Illinois 
law governs whether Able owes any duties to an adverse 
claimant. Thus, because Illinois has adopted Revised Ar- 
ticle 8, Section 8-115 as enacted in Illinois determines 
whether Roe has any rights against Able. 

7. The UCC choice of law provisions concerning secu- 
rity interests in securities and security entitlements are 
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set out in Section 9-305, and within its scope the Hague 
Securities Convention also applies to such transactions, 

Definitional Cross References. —’ 

“Adverse claim" Section 8-102(a)(1) [55-8-102 NMSA 
1978] 

"Agreement" Section 1-201(3) [55-1-201 NMSA 1978] 

"Certificated security" Section 8-102(a)(4) 

"Entitlement holder" Section 8-102(a)(7) 

"Financial asset" Section 8-102(a)(9) 

"Issuer" Section 8-201 [55-8-201 NMSA 1978] _ 

"Person" Section 1-201(30) 

"Purchase" Section 1-201(32) 

"Securities intermediary" Section 8-102(a)(14) 

"Security" Section 8-102(a)(15) 

"Security certificate" Section 8-102(a)(16) 

"Security entitlement" Section 8-102(a)(17) 

"Uncertificated security" Section 8-102(a)(18) 


55-8-111. Clearing corporation rules. 
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ANNOTATIONS 


The 2001 amendment, effective July 1, 2001, in Sub- 
section (e), substituted the language beginning "govern- 
ing the securities" and ending "55-8-116 NMSA 1978" for 
"specifies that it is governed by the law of a particular ju- 
risdiction" in Paragraph ( 1); added present Paragraph (2) 
and renumbered the remaining paragraphs and updated 
the internal references accordingly. 

Law reviews. — For article, "Attachment in New Mex- 
ico - Part II," see 2 Nat. Resources J. 75 (1962), 

Am. Jur. 2d, A.L.R. and C.J.S. references, — Con- 
flict of laws as to title and transfer of corporate stock, 131 
A.L.R. 192, 

Statutory ‘requirements respecting issuance of corpo- 
rate stock as applicable to foreign corporations, 8A.L.R.2d 
1185. 

Construction and effect of U.C.C. art. 8, dealing with 
investment securities, 21 A.L,R.3d 964, 88 A. L.R.3d 949. 


A rule adopted. by a clearing corporation governing rights and obligations among the clearing 
corporation and its participants in the clearing corporation is effective even if the rule conflicts 
with this act and affects another Party’ who Hoes not consent'to the rule. 


History: 1978 Comp., § Hegel Enedied by Enis 
1996, ch. 47, § 15. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

1. The experience of the past few decades shows that 
securities holding and settlement practices may develop 
rapidly, and in unforeseeable directions, Accordingly, it 
is desirable that the rules of Article 8: be adaptable both 
to ensure that commercial law can conform to changing 
practices and to ensure that commercial law does not op- 
erate asian obstacle to<developments in securities prac- 
tice. Even if practices:were unchanging, it would not be 
possible in a general statute to specify in detail the rules 
needed:to provide certainty in the operations of the clear- 
ance and settlement system. ; 

The provisions of this Article and Article 1 on the ef- 
fect of agreements provide considerable flexibility in the 
specification of the details of the rights and obligations 
of participants in the securities holding system by agree- 
ment. ‘See Sections 8-504 [55-8-504 NMSA 1978] through 
8-509 [55-8-509 NMSA 1978], and Section 1-102(3) [55- 
1-102 NMSA 1978] and (4). Given the magnitude of the 


55-8-112. Creditor's legal process. . 


exposures involved in securities transactions, however, it 
may not be possible for the parties in developing practices 
to.rely solely on private agreements, particularly with re- 
spect to matters that might affect others, such as credi- 
tors. For example, in order to be fully effective, rules of 
clearing corporations on the finality or reversibility of se- 
curities settlements must not only bind the participants 
in the clearing corporation but also be effective against 
their creditors. Section 8-111 [55-8-111 NMSA 1978} pro- 
vides that. clearing. corporation rules are effective even if 
they indirectly affect third parties, such as creditors of a 
participant. This provision does not, however, permit rules 
to be adopted that would govern the rights and obliga- 
tions of third parties other than as a consequence of rules 
that specify the rights and obligations of the clearing cor- 
poration and its participants. 

2.. The definition of clearing corporation in ein 8- 
102 [55-8-102, NMSA 1978] covers only federal reserve 
banks, entities registered as clearing agencies under the 
federal securities laws, and others subject to comparable 
regulation, The rules of registered clearing agencies are 
subject to regulatory oversight under the federal securi- 
ties laws. 

Definitional Cross References, — 

"Clearing corporation" Section, 8-102(a)(5) [55-8-102 
NMSA 1978] 


(a), The interest of a debtor in a certificated security:may be reached by a creditor only by 
actual seizure of the security certificate by the officer making the attachment or levy, except as 
otherwise provided in Subsection (d). However, a certificated security for which the certificate has 
been surrendered to the issuer may be reached by a creditor by legal process upon the issuer. 

(b) The interest of a debtor in an uncertificated security may be reached by a creditor only by 
legal process upon the issuer at its chief executive office in the United States, except as otherwise 
provided in Subsection (d). 

(c) The interest of a debtor in a security entitlement may be reached by a creditor only by legal 
process upon the securities intermediary with whom the debtor's securities account is maintained, 
except as otherwise provided in Subsection (d). 


851 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


55-8-113 UNIFORM COMMERCIAL CODE 55-8-113 


(d) The interest of a debtor in a certificated security for which the certificate is in the posses- 
sion of a secured party or in.an uncertificated security registered in the name of a secured party or 
a security entitlement maintained in the name of a secured party may be reached by a-creditor by 
legal process upon the secured party. 

(e) A creditor whose debtor is the owner of a certificated security, uncertificated security or 
security entitlement is entitled to aid from a court of competent jurisdiction, by injunction or oth- 
erwise, in reaching the certificated security, uncertificated security or security entitlement or in 
satisfying the claim by means allowed at law or in equity in regard to property that cannot readily 
be reached by other legal process. 


History: 1978 Comp.,, § 55-8-112, enacted by Laws security entitlement against Broker. Accordingly, Debtor's 
1996, ch. 47, § 16. creditor cannot reach Debtor's interest by legal process di- 
rected to the Clearing Corporation. See also Section 8-115 

OFFICIAL COMMENTS [55-8-115 NMSA 1978]. 
UCC Official Comments © by ALI & the NCCUSL. Re- 4, Subsection (d) provides that when a certificated 
produced with permission of the PEB for the UCC, All security, an uncertificated security, or a security entitle- 


ment is controlled by a secured party, the debtor's interest 
can be reached by legal process upon the secured party, 
This section does not attempt to provide for rights as be- 
cannot be made unless all possibility of the certificate's tween the creditor and the secured party, as, for example, 
wrongfully finding its way into a transferee's hands has whether or when the secured party must liquidate the se- 
been removed. This can be accomplished only when: the curity. Q 
certificate is in the possession of a public officer, the issuer, Definitional Cross References: Tj 
or an independent third party. A debtor who has been en- Certificated security" Section 8-102(a)(4) [55-8-102 
joined can still transfer the security in contempt of court. NMSA 197 8] ; 
See Overlock v. Jerome-Portland Copper Mining Co., 29 ‘Issuer" Section 8-201 [55-8-201 NMSA 1978] 
Ariz, 560, 243 P. 400 (1926). Therefore, although injunctive Secured party" Section 9-105(1)(m) [55-9-105 NMSA 
relief is provided in subsection (e) so that creditors may 1978] nul agi ae Uait ‘ 
use this method to gain control of the certificated security, Securities intermediary Section 8-102(a)(14) 
the security certificate itself must be reached to constitute ‘Secur ity certificate Section 8-102(a)(16) 
a proper levy whenever the debtor has possession. ‘Security entitlement Section 8-102(a)(17) 

2. Subsection (b) provides that when the security is Uncertificated security" Section 8-102(a)(18) 


rights reserved. 
1. In dealing with certificated securities the instru- 
ment itself is the vital thing, and therefore a valid levy 


uncertificated and registered in the debtor's name, the ANNOTATIONS 

debtor's interest can be reached only by legal process upon f 

the issuer, The most logical place to serve the issuer would Am. Jur. 2d, A.L.R. and C.J.S. references. — Shares 

be the place where the transfer records are maintained, of corporate stock as subject of execution or attachment, 

but that location might be difficult to identify, especially 1LA.L,R. 653. 

when the separate elements of a computer network might Withdrawal value of stock in building and loan associa- 

be situated in different places, The chief executive office is tion as basis of attachment or execution by member or as 

selected as the appropriate place by analogy to Section 9- subject of garnishment by member's creditor, 94 A.L.R. 

103(3)(d) [55-9-103 NMSA 1978]. See Comment 5(c) to 1017. 

that section. This section indicates only how attachment Situs of corporate stock (or stock in joint stock company 

is to be made, not when it is legally justified. For that rea- for purpose of attachment, garnishment or execution, 122 

son there is no conflict between this section and Shaffer v. A.L.R. 338. 

Heitner, 433 U.S. 186 (1977). Effect of attachment, garnishment, execution; etc., as 
3. Subsection (c) provides that a security entitlement regards right or duty of corporation to refuse to transfer 

can be reached only by legal process upon the debtor's se- stock on books to one presenting properly endorsed cer- 

curity intermediary. Process is effective only if directed to tificate, because of knowledge or suspicion of conflicting 

the debtor's own security intermediary. If Debtor holds se- rights of registered holder or of a third person, 139 A.L.R. 


curities through Broker, and Broker in turn holds through 290, 75 A.L.R.2d 746, 
Clearing Corporation, Debtor's property interest is a 


55-8-113. Statute of frauds inapplicable. [ged 


A contract or modification of a contract for the sale or purchase of a security is enforceable 
whether or not there is a writing signed or record authenticated by a party against whom enforce- 
ment is sought, even if the contract or modification is not capable of performance within one year 
of its making. 


History: 1978 Comp., § 55-8-113, enacted by Laws This section provides that the statute of frauds does not 


1996, ch. 47, § 17. apply to contracts for the sale of securities, reversing prior 

law which had a special statute of frauds in Section 8-319 

ORFeCtaL iE OMSaS (1978) [55-8-319 NMSA 1978]. With the increasing use of 

UCC Official Comments © by ALI & the NCCUSL. Re- electronic means of communication, the statute of frauds 

produced with permission of the PEB for the UCC. All is,unsuited to the realities of the securities business. For 

rights reserved. securities transactions, whatever benefits a statute of 
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frauds may play in filtering out fraudulent claims are out- "Action" Section 1-201(1) [55-1-201 NMSA 1978] 
weighed by the obstacles it places i in the development of "Contract" Section 1-201(11) 
modern commercial practices in the securities biginere? "Writing" Section 1-201(46) 


Definitional Cross References. — 


55-8-114. Evidentiary rules concerning certificated securities. 


The following rules apply in an action on a certificated security against the issuer: 

(1) -unless specifically denied in the pleadings, each signature on a security certificate or in a 
necessary indorsement is admitted; 

(2) if the effectiveness of a signature is put in issue, the burden of establishing effectiveness is 
on the party claiming under the signature, but the signature is presumed to be genuine or autho- 
rized; 

(3) if signatures on a security certificate are admitted or established, production of the certifi- 
cate entitles a holder to recover on it unless the defendant establishes a defense or a defect going 
to the validity of the security; or 

(4) ifitis shown that a defense or defect exists, the plaintiff has the burden of establishing that 
the plaintiff or some person under whom the plaintiff claims is a person against whom the defense 
or defect cannot be asserted. 


History: 1978 Comp., § 55-8-114, enacted by Laws or interest or a dividend, or to establish a right to vote or 
1996, ch. 47, § 18. to receive a new security under an exchange offer or plan 
of reorganization. This section applies only to certificated 
OFFICIAL COMMENTS securities; actions on uncertificated securities are gov- 
UCC Official Comments © by ALI & the NCCUSL. Re- erned by general evidentiary principles. 
produced with permission of the PEB for the UCC. All Definitional Cross References. — 


"Action" Section 1-201(1) [55-1-201 NMSA 1978] 
This section adapts the rules of negotiable instruments ‘Burden of establishing" Section 1-201(8) 
law concerning procedure in actions on instruments, see Certificated security" Section 8-102(a)(4) [55-8-102 
Section 3-308 [55-3-308 NMSA 1978], to actions on cer- NMSA 1978] ; ‘ 
tificated securities governed by this Article. An "action ‘Indorsement Section 8-102(a)(11) 
on a security" includes any action or proceeding brought Issuer Section 8-201 [55-8-201 NMSA 1978] 
against the issuer to enforce a right or interest that is Presumed" Section 1-201(31) 


t of the security, such eRe calleGe principal "Security" Section 8-102(a)(15) 
fade fad, AAliade MGUhIOTION TATIBOL? wl Sat Hoe "Security certificate" Section 8-102(a)(16) 


rights reserved. 


55-8-115. Securities intermediary and others not liable to 
adverse claimant. 


A securities intermediary that has transferred a financial asset pursuant to an effective entitle- 
ment order, or a broker or other agent or bailee that has dealt with a financial asset at the direc- 
tion of its customer or principal, is not liable to a person having an adverse claim to the financial 
asset, unless the securities intermediary or broker or other agent or bailee: 

(1) took the action after it had been served with an injunction, restraining order or other legal 
process enjoining it from doing so, issued by a court of competent jurisdiction and had a reasonable 
opportunity to act on the injunction, restraining order or other legal process; 

(2) acted in collusion with the wrongdoer in violating the rights of the adverse claimant; or 

(3) in.the case of a security certificate that has been stolen, acted with notice of the adverse 
claim. 


History: 1978 Comp. »§ 55-8-1 15, enacted by Laws 1978]. This section deals with the related question of the 
1996, ch. 47, § 19. possible liability of a person who acted as the "conduit" 
for a securities transaction, It covers both securities inter- 

tak a OFFICIAL COMMENTS mediaries -- the "conduits" in the indirect holding system 

UCC Official Comments © by ALI & the NCCUSL. Re- -- and brokers or other agents or bailees -- the "conduits" 
produced with permission of the PEB for the UCC. All in the direct holding system. The following examples il- 


lustrate its operation: 

Example 1. John Doe is.a customer of the brokerage 
chasers against adverse claims, both for the direct holding firm of Able & Co. Doe delivers to Able a certificate for 
system and the indirect holding system. See Sections 8- 100 shares of XYZ Co. common stock, registered in Doe's 
303 [55-8-303 NMSA 1978] and 8-502 [55-8-502 NMSA name and properly indorsed, and asks the firm to sell it 


rights reserved. 
1. Other provisions of Altible 8 protect certain pur- 
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for him, Able does so. Later, John Doe's spouse Mary Doe 
brings an action against Able asserting that Able's action 
was wrongful against her because the XYZ Co; stock was 
marital property in which she had an interest, and John 
Doe was acting wrongfully against her in transferring the 
securities. 

Example 2. Mary Roe is a customer of the brokerage 
firm of Baker & Co. and holds her securities through a 
securities account with Baker. Roe instructs Baker to 
sell 100 shares of XYZ Co. common stock that she carried 
in her account. Baker does so. Later, Mary Roe's spouse 
John Roe brings an action against Baker asserting that 
Baker's action was wrongful against him because the XYZ 
Co, stock was marital property in which he had an inter- 
est, and Mary Roe was acting wrongfully against him in 
transferring the securities, 

Under common law conversion principles, Mary Doe 
might be able to assert that Able & Co. is liable to her in 
Example 1 for exercising dominion over property inconsis- 
tent with her rights in it. On that or some similar theory 
John Roe might assert that Baker is liable to him in Ex- 
ample 2. Section 8-115 [55-8-115 NMSA 1978] protects 
both Able and Baker from liability. 

2. The policy of this section is similar to that of many 
other rules of law that protect agents and bailees from li- 
ability as innocent converters. If a thief steals property 
and ships it by mail, express service, or carrier, to another 
person, the recipient of the property does not obtain good 
title, even though the recipient may have given value to 
the thief and had no notice or knowledge that the prop- 
erty was stolen. Accordingly, the true owner can recover 
the property from the recipient or obtain damages in a 
conversion or similar action. An action against the postal 
service, express company, or carrier presents entirely dif- 
ferent policy considerations. Accordingly, general tort law 
protects agents or bailees who act on the instructions of 
their principals or bailors. See Restatement (Second) of 
Torts § 235. See also UCC Section 7-404 [55-7-404 NMSA 
1978]. 

3. Except as provided in paragraph 3, this section ap- 
plies even though the securities intermediary, or the bro- 
ker or other agent or bailee, had notice or knowledge that 
another person asserts a claim to the securities. Consider 
the following examples: 

Example 3. Same facts as in Example 1, except that be- 
fore John Doe brought the XYZ Co. security certificate to 
Able for sale, Mary Doe telephoned or wrote to the firm 
asserting that she had an interest in all of John Doe's se- 
curities and demanding that they not trade for him. 
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adverse claim to funds or securities on deposit with them 
unless they have been served with legal process. N.Y. 
Banking Law § 1384. Other sections of the UCC embody a 
similar policy. See Sections 3-602 [55-3-602 NMSA 1978], 
§-114(2)(b) [55-5-114 NMSA 1978]. 

Paragraph (1) of this section refers only to a court or- 
der enjoining the securities intermediary or ithe broker 


or other agent or bailee from acting at the instructions 


Example 4. Same facts as in Example 2, except that be- 


fore Mary Roe gave an entitlement order to Baker to sell 
the XYZ Co. securities from her account, John Roe tele- 
phoned or wrote to the firm asserting that he had an in- 
terest in all of Mary Roe's securities and demanding that 
they not trade for her. 

Section 8-115 [55-8-115 NMSA 1978] protects Able and 
Baker from liability. The protections of Section 8-115 do 
not depend on the presence or absence of notice of ad- 
verse claims. It is essential to the securities settlement 
system that brokers and securities intermediaries be able 
to act promptly on the directions of their customers. Even 
though a firm has notice that someone asserts a claim to 
a customer's securities or security entitlements, the firm 
should not be placed in the position of having to make a 
legal judgment about the validity of the claim at the risk 
of liability either to its customer or to the third party for 
guessing wrong. Under this section, the broker or securi- 
ties intermediary is privileged to act on the instructions 
of its customer or entitlement holder, unless it has been 
served with a restraining order or other legal process en- 
joining it from doing so. This is already the law in many 
jurisdictions. For example a section of the New York 
Banking Law provides that banks need not recognize any 


of the customer. It does not apply to cases where the ad- 
verse claimant tells the intermediary or broker that the 
customer has been enjoined, or shows the intermediary or 
broker a copy of a court order binding the customer. , 

Paragraph (3) takes a different approach in one limited 
class of cases, those where a customer sells stolen certifi- 
cated securities through a securities firm. Here the poli- 
cies that lead to protection of securities firms against‘as- 
sertions of other sorts of claims must be weighed against 
the desirability of having securities firms guard against 
the disposition of stolen securities. Accordingly, paragraph 
(3) denies protection to a broker, custodian, or other agent 
or bailee who receives a stolen security certificate from its 
customer, if the broker, custodian, or other agent or bailee 
had notice of adverse claims. The circumstances that give 
notice of adverse claims are specified in Section 8-105 [55- 
8-105 NMSA 1978]. The result is that brokers, custodians, 
and other agents and bailees face the same liability for 
selling stolen certificated securities that purchasers face 
for buying them. 

4, As applied to securities intermediaries, this section 
embodies one of the fundamental principles of the Article 
8 indirect-holding system rules -- that a securities inter- 
mediary owes duties only to its own entitlement holders. 
The following examples illustrate the operation of this 
section in the multi-tiered indirect holding system: 

Example 5, Able & Co., a broker-dealer, holds 50,000 
shares of XYZ Co. stock in its account at Clearing Cor- 
poration. Able acquired the XYZ shares from another 
firm, Baker & Co., in a transaction that Baker contends 
was tainted by fraud, giving Baker a right to rescind the 
transaction and recover the XYZ shares from Able. Baker 
sends notice to Clearing Corporation stating that Baker 
has a claim to the 50,000 shares of XYZ Co. in Able's ac- 
count. Able then initiates an entitlement order directing 
Clearing Corporation. to transfer the 50,000 shares of XYZ 
Co. to another firm in settlement of a trade. Under Sec- 
tion 8-115, Clearing Corporation is privileged to comply 
with Able's entitlement order, without fear of liability to 
Baker. This is 80, even though Clearing Corporation has 
notice of Baker's claim, unless Baker obtains a court or- 
der enjoining Clearing Corporation from acting on Able's 
entitlement order. y 

Example 6. Able & Co., a -broker-dealer, holds 50,000 
shares of XYZ Co. stock in its account at Clearing Cor- 


' poration. Able initiates an’ entitlement order directing 
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Clearing Corporation to transfer the 50,000 shares of XYZ 
Co.,.to another firm in settlement of a trade. That trade 
was made by Able for its own account, and the proceeds 
were devoted to its own use. Able becomes insolvent, and 
it is discovered that Able has‘a shortfall in the shares of 
XYZ Co. stock that it should have been carrying for its 
customers. Able's customers bring an action against 
Clearing Corporation asserting that Clearing Corpora- 
tion acted wrongfully in transferring the XYZ shares on 
Able's order because those were shares that should have 
been held by Able for its customers. Under Section 8-115 
[55-8-115 NMSA 1978], Clearing Corporation is not liable 
to Able's customers, because Clearing Corporation acted 
on an effective entitlement order of its own entitlement 
holder, Able. Clearing Corporation' 8 protection against li- 
ability does not depend on the presence or absence of no- 
tice or knowledge of the claim by Clearing Corporation. 

5, Ifthe conduct of a securities intermediary or a bro- 
ker or other agent or bailee rises to a level of complicity 
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in the wrongdoing of its customer or principal, the poli- . 


cies that favor protection against liability do not apply. Ac- 
cordingly, paragraph (2) provides that the protections of 
this section do not apply if the securities intermediary or 
broker or other agent or bailee acted in collusion with the 
customer or principal in violating the rights of another 
person, The collusion test is intended to adopt a standard 
akin to the tort rules that determine whether a person is 
liable as an aider or abettor for the tortious conduct of a 
third party. See Restatement (Second) of Torts § 876. 
Knowledge that the action of the customer is wrongful 
is a necessary but not sufficient condition of the collusion 
test. The aspect of the role of securities intermediaries and 
brokers that Article 8 deals with is the clerical or minis- 
terial role of implementing and recording the securities 
transactions that their customers conduct. Faithful per- 
formance of this role consists of following the instructions 
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of the customer. It is not the role of the record-keeper to 
police whether the transactions recorded are appropri- 
ate, so mere awareness that the customer may be acting 
wrongfully does not itself constitute collusion. That, of 
course, does not insulate an intermediary or broker from 
responsibility in egregious cases where its action goes 
beyond the ordinary standards. of the. business of imple- 
menting and recording transactions, and reaches a level 
of affirmative misconduct in assisting the customer in the 
commission of a wrong. 

Definitional Cross References. — 

"Broker" Section 8-102(a)(3) [55-8-102 NMSA 1978] 

"Effective" Section 8-107 [55-8-107 NMSA 1978] 

"Entitlement order" Section 8-102(a)(8) 

"Financial asset" Section 8-102(a)(9) 

"Securities intermediary" Section 8-102(a)(14) 

"Security certificate" Section 8-102(a)(16) 


55-8-116. Securities intermediary as purchaser for value. 


A securities intermediary that receives a financial asset and establishes a security entitlement 
to the financial asset in favor of an entitlement holder is a purchaser for value of the financial 
asset. A securities intermediary that acquires a security entitlement to a financial asset from an- 
other securities intermediary acquires the security entitlement for value if the securities interme- 
diary acquiring the security entitlement establishes a security entitlement to the financial asset 


in favor of an entitlement holder. 


History: 1978 Comp., § 55-8-116, enacted by Laws 
1996, ch. 47, § 20. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

1. This section is intended to make explicit two points 
that, while implicit in other provisions, are of sufficient 
importance to the operation of the indirect holding system 
that they warrant explicit statement. First, it makes clear 
that a securities intermediary that receives a financial 
asset and establishes a security entitlement in respect 
thereof in favor of an entitlement holder is a "purchaser" 
of the financial asset that the securities intermediary 
received. Second, it makes clear that by establishing a 
security entitlement in favor of an entitlement holder a 
securities intermediary gives value for any corresponding 
financial asset that the securities intermediary receives 
or acquires from another party, whether the intermediary 
holds direetly or indirectly. 

In many cases a securities intermediary that receives 
a financial asset will also be transferring value to the 
person from whom the financial asset was received. That, 
however, is not always the case. Payment may occur 
through a different system than settlement of the secu- 
rities side of the transaction, or the securities might be 
transferred without a corresponding payment, as when a 
person moves an account from one securities intermedi- 
ary to another. Even though the securities intermediary 
does not give value to the transferor, it does give value 
by incurring obligations to its own entitlement holder. Al- 
though the general definition of value in Section 1-201(44) 
(d) [55-1-210 NMSA 1978] should be interpreted to cover 
the point, this section is included to make this point ex- 
plicit. 

2, The following examples illustrate the effect of this 
section: 

Example 1. Buyer buys 1000 shares of XYZ Co. com- 
mon stock through Buyer's broker Able & Co. to be held 
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in Buyer's securities account. In settlement of the trade, 
the selling broker delivers to Able a security certificate in 
street name, indorsed in blank, for 1000 shares XYZ Co. 
stock, which Able holds in its vault. Able credits Buyer's 
account for securities in that amount. Section 8-116 [55-8- 
116 NMSA 1978] specifies that Able is a purchaser of the 
XYZ Co, stock certificate, and gave value for it. Thus, Able 
can obtain the benefit of Section 8-303 [55-8-303 NMSA 
1978], which protects purchasers for value, if it satisfies 
the other requirements of that section. 

Example 2, Buyer buys 1000 shares XYZ Co. common 
stock through Buyer's broker Able & Co, to be held in Buy- 
er's securities account. The trade is settled by crediting 
1000 shares XYZ Co. stock to Able's account at Clearing 
Corporation. Able credits Buyer's accqunt for securities in 
that amount. When Clearing Corporation credits Able's 
account, Able acquires a security entitlement under Sec- 
tion 8-501 [55-8-501 NMSA 1978]. Section 8-116 [55-8-116 
NMSA 1978] specifies that Able acquired this security 
entitlement for value. Thus, Able can obtain the benefit 
of Section 8-502 [55-8-502 NMSA 1978], which protects 
persons who acquire security entitlements for value, if it 
satisfies the other requirements of that section. 

Example 3. Thief steals a certificated bearer bond from 
Owner. Thief sends the certificate to his broker Able & 
Co. to be held in his securities account, and Able cred- 
its Thief's account for the bond. Section 8-116 [55-8-16 
NMSA 1978] specifies that Able is a purchaser of the bond 
and gave value for it. Thus, Able can obtain the benefit of 
Section 8-303 [55-8-303 NMSA 1978], which protects pur- 
chasers for value, if it satisfies the other requirements of 
that section. 

Definitional Cross References. — 

"Financial asset" Section 8-102(a)(9) [55-8-102 NMSA 
1978] 

"Securities intermediary" Section’ 8-102(a)(14) 

"Security entitlement" Section 8-102(a)(17) 

"Entitlement holder" Section 8-102(a)(7) 
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PART 2 
ISSUE AND ISSUER 


55-8-201. Issuer. 


(a) With respect to an sHigautaie on or a defense to a security, an "issuer" includes a person 


that: 


(1) places or authorizes the placing of its name on a security certificate, other than as 
authenticating trustee, registrar, transfer agent or the like, to evidence a share, participation or 
other interest in its property or in an enterprise or to evidence its aut: to perform an obligation 


represented by the certificate; 


(2) creates a share, participation or other interest in its property or in an enterprise, or 
undertakes an obligation, that is an uncertificated security; 

(3) directly or indirectly creates a fractional interest in its.rights or property, if the frac- 
tional interest is represented by a security certificate; or 


section. 


(4) becomes responsible cp or in place of, another person described as an issuer in this 


(b) ‘With respect to an obligation on or defense to a security, a guarantor is an issuer to the ex- 
tent of its guaranty, whether or not its obligation is noted on a security certificate. 
(c) With respect to a registration of a transfer, issuer means a petal on whose behalf transfer 


books are maintained. 


History: 1978 Comp., § 55-8-201, enacted by Laws 
1996, ch. 47, § 21. 


- OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL, Re- 
produced with permission of the PEB for the UCC. All 
rights reserved, 

1, The definition of "issuer" in this section functions 
primarily to describe the persons whose defenses may be 
cut off under the rules in Part 2. In large measure it sim- 
ply tracks the language of the definition of security in Sec- 
tion 8-102(a)(15) [55-8-102 NMSA 1978]. 

2. Subsection (b) distinguishes the obligations of a 
guarantor as issuer from those of the principal obligor. 
However, it does not exempt the guarantor from the im- 
pact of subsection (d) of Section 8-202 [55-8-202 NMSA 
1978]. Whether or not. the obligation of the guarantor is 
noted on the security is immaterial. Typically, guarantors 
are parent corporations, or stand in some similar relation- 
ship to the principal obligor. If that relationship existed at 
the time the security was originally issued the guaranty 
would probably have been noted on the security. However, 
if the relationship arose afterward, e.g., through a pur- 
chase of stock or properties, or through merger or consoli- 
dation, probably the notation would not have been made. 


Nonetheless, the’ holder of the security is entitled to the 
benefit of the obligation of the guarantor. » 

3. Subsection (c) narrows the definition of "issuer" for 
purposes of Part 4 of this Article (registration of trans- 
fer). It is supplemented by Section 8-407 sak 8-407 NMSA 
1978}. 

Definitional Cross References. — 

"Person" Section 1-201(30) [55-1-201 NMSA 1978] 

"Security" Section 8-102(a)(15) [55-8-102 NMSA 1978] 

"Security certificate" Section 8-102(a)(16) ,, . 

"Uncertificated security" Section 8-102(a)(18) 


ANNOTATIONS 


Repeals and reenactments. — Laws 1996, ch. 47, § 
21 repealed former 55-8-201 NMSA 1978, as amended by 
Laws 1987, ch. 248 § 10, and enacted a new section, effec- 
tive May 15, 1996. 

Am. Jur. 2d, A.L.R. and C.J.S. Aap ien gi: — 15A 
Am. Jur. 2d § 76 et seq. 

Statutory requirements respecting issuance of corpo- 
rate stock as Bpplicable to foreign corporation, 8 A.L.R.2d 
1185. 

Construction and effect to UCC § 8-207(1) allowing is- 
suer of investment security to treat registered owner as 
entitled to owner's rights until presentment for registra- 
tion of transfer, 21 A.L.R.4th 879. 


55-8-202. Issuer's responsibility and defenses; notice of defect or 


defense. 


. (a). Even against a purchaser for value and without notice, the terms of a certificated security 
include terms stated on the certificate and terms made part of the security by reference on the 
certificate to another instrument, indenture or document or to a constitution, statute, ordinance, 
rule, regulation, order or the like, to the extent the terms referred to do not conflict with terms 
stated on the certificate. A reference under this subsection does not of itself charge a purchaser for 
value with notice of a defect going to the validity of the security, even if the certificate expressly 
states that a person accepting it admits notice. The terms of an uncertificated security include 
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those stated in any instrument, indenture or document or in a constitution, statute, ordinance, 
rule, regulation, order or the like, pursuant to which the security is issued. 

(b), The following rules apply if an issuer asserts that a security is not valid: 

(1) asecurity other than one issued by a government or governmental subdivision, agency 
or instrumentality, even though issued with a defect going to its validity, is valid in the hands ofa 
purchaser for value and without notice of the particular defect unless the defect involves a viola- 
tion of a constitutional provision. In that case, the security is valid in the hands of a purchaser for 
value and without notice of the defect, other than one who takes by original issue; and 

(2) Paragraph (1) applies to an issuer that is a government or governmental subdivision, 
agency or instrumentality only if there has been substantial compliance with the legal require- 
ments governing the issue or the issuer has received a substantial consideration for the issue as 
a whole or for the particular security and a stated purpose of the issue is one for which the issuer 
has power to borrow money or issue the security. 

(c) Except as otherwise provided in Section 55-8-205 NMSA 1978, lack of genuinenéss of a 
certificated security is a complete defense, even against a purchaser for value and without notice. 

(d) All other defenses of the issuer of a security, including nondelivery and conditional delivery 
of a certificated security, are ineffective against a purchaser for value who has taken the certifi- 
cated security without notice of the particular defense. 

(e) This section does not affect the right of a party to cancel a contract for a security "when, 
as and if issued" or "when distributed" in the event of a material change in the character of the 
security that is the subject of the contract or in the plan or arrangement RuTauAnE to which the 
security is to be issued or distributed. 

(f) If asecurity is held by a securities intermediary against whom an éifiaitoiieiit holder has 
a security entitlement with respect to the security, the issuer may not assert any defense that the 
issuer could not assert if the enatlement holder held the security directly. 


History; 1978 Comp,., § 55-8-202, enacted i: Laws 2. The rule in subsection (a) requiring that the terms of 
1996, ch. 47, § 22. a security be noted or referred to on the certificate is based 
on practices and expectations in the direct holding system 


OFFICIAL COMMENTS for certificated securities. This rule does not.express a gen- 
UCC Official Comments © by ALI & the NCCUSL. Re- eral rule or policy that the terms of a security are effective 
produced with permission of the PEB for the UCC. All only if they are communicated to beneficial owners in some 
rights reserved. particular fashion. Rather, Subsection (a) is based on the 
1. In this Article the rights of the purchaser for value principle that a purchaser who does obtain a certificate is 
without notice are divided into two aspects, those, against entitled to assume that the terms of the security have been 
the issuer, and those against other claimants to the secu- noted or referred to on the certificate. That policy does, not 
rity, Part 2 of this Article, and especially this section, deal come into play in a securities holding system in which pur- 
with rights against the issuer, chasers do not take delivery of certificates. 
Subsection (a) states, in accordance with the prevailing The provisions of Subsection (a) concerning notation of 
case law, the right of the issuer (who prepares the text of terms on security certificates are necessary only because 
the security) to include terms incorporated by. adequate paper certificates play such an important role for cer- 
reference to an extrinsic source, so long as the terms so in- tificated securities that a purchaser should be protected 
corporated do not conflict with the stated terms. Thus, the against assertion of any defenses or rights that are not 
standard practice of referring in.a bond or debenture to noted on the certificate, No similar problem exists with 
the trust indenture under which it is issued without spell- respect to uncertificated securities. The last sentence of 


ing out its necessarily complex and lengthy provisions is Subsection (a) is, strictly speaking, unnecessary, since it 
aravel Every sient parents eee Bh) shines only recognizes the fact that the terms of an uncertificated 
to the charter or articles of incorporation of the issuer. At security are determined by whatever other law or agree- 
least where there is more than one class of stock autho- ment governs the security. It is included only to preclude 
rized applicable corporation codes specifically require a any inference that uncertificated securities are subject to 
statement or summary as to preferences, voting powers any requirement analogous to the requirement, of notation 
and the like, References to constitutions, statutes, ordi- of terms on security certificates. bic, 

nances, rules, regulations or orders are not so common, _ The rule of subsection (a) applies to the indirect hold- 
except in the obligations of governments or governmental ing system only in the sense that if a certificated security 


ita but whe hav He mto th has been delivered to the clearing corporation or other 
sine ioe Saag BUH MAST Ee APRROP HAR DEY Be gnto the securities intermediary, the terms of the security should 


Courts have generally held that an issuer is estopped be noted or referred to on the certificate. If the security is 
from denying representations made in the text of a secu- uncertificated, that principle does not apply even at the 
rity. Delaware-New Jersey Ferry Co. v. Leeds, 21 Del.Ch. issuer-clearing corporation level. The beneficial owners 


279, 186 A. 918 (1936). Nor is a defect.in form or the in- “> who hold securities through the clearing corporation are 
validity of a security normally available to the issuer as bound by the terms of the security, even though they do 
a defense. Bonini v. Family Theatre Corporation, 327 Pa. not actually see the certificate. Since entitlement holders 
273, 194 A. 498 (1987); First National Bank of Fairbanks 0 &n indirect holding system have not taken delivery of 
v. Alaska Airmotive, 119 F.2d 267 (C.C.A.Alaska 1941). certificates; the policy of Subsection (a) does not-apply, 
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3. The penultimate sentence of Subsection (a) and all 
of Subsection (b) embody the concept that it is the duty of 
the issuer, not of the purchaser, to make sure that the se- 
curity complies with the law governing its issue. The pen- 
ultimate sentence of Subsection (a) makes clear that the 
issuer cannot, by incorporating a reference to a statute or 
other document, charge the purchaser with notice of the 
security's invalidity. Subsection (b) gives to a purchaser 
for value without notice of the defect the right to enforce 
the security against the issuer despite the presence of a 
defect that otherwise would render the security invalid, 


There are three circumstances in which a purchaser does — 


not gain such rights: first, if the defect involves a violation 
of constitutional, provisions, these rights accrue only to a 
subsequent purchaser, that is, one who takes other than 
by original issue. This Article leaves to the law of each 
‘particular State the rights of a purchaser on original is- 
sue ofa security with a constitutional defect. No negative 


implication is intended by the explicit grant of rights to a 


subsequent purchaser. 

Second, governmental issuers are distinguished in Sub- 
section (b) from other issuers as a matter of public policy, 
and additional safeguards are imposed before govern- 
mental issues are validated. Governmental issuers are 
estopped from asserting defenses only if there has been 
substantial compliance with the legal requirements gov- 
erning the issue or if substantial consideration has been 
received and a stated purpose of the issue is one for which 
the issuer has power to borrow money or issue the secu- 
rity. The purpose of the substantial compliance require- 
ment is to make certain that a mere technicality as, eg., 
in the manner of publishing election notices, shall not be 
a ground for depriving an innocent purchaser of rights 
in the security. The policy is here adopted of such cases 
as Tommie v. City of Gadsden, 229 Ala. 521, 158 So. 763 
(1985), in which minor discrepancies in the form of the 
election ballot used were overlooked and the bonds were 
declared valid since there had been substantial compli- 
ance with the statute. 

A long and well established line of federal cases recog- 
nizes the principle of estoppel in favor of purchasers for 
value without notices where municipalities issue bonds 
containing recitals of compliance with governing consti- 
tutional and statutory provisions, made by the municipal 
authorities entrusted with determining such compliance. 
Chaffee County v. Potter, 142 U.S. 355 (1892); Oregon v. 
Jennings, 119 U.S. 74 (1886); Gunnison County Com- 
missioners v, Rollins, 173 U.S. 255 (1898). This rule has 
been qualified, however, by requiring that the municipal- 
ity have power to issue the security. Anthony v. County 
of Jasper, 101 U.S. 6938 (1879); Town of South Ottawa v. 
Perkins, 94 U.S. 260 (1876). This section follows the case 
law trend, simplifying the rule by setting up two condi- 
tions for an estoppel against a governmental issuer: (1) 
substantial consideration given, and (2) power in the is- 
suer to borrow money or issue the security for the stated 
purpose. As a practical matter the problem of policing 
governmental issuers has been alleviated by the present 
practice of requiring legal opinions as to the validity of 
the issue. The bulk of the case law on this point is nearly 
100 years old and it may be assumed that the question 
now seldom arises. 

Section 8-210 [55-8-210 NMSA 1978], regarding overis- 
sue, provides the third exception to the rule that an in- 
nocent purchase for value takes a valid security despite 
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_ the presence of a defect. that would otherwise give rise to 


invalidity. See that. section and its Comment for further 
explanation. 

4, Subsection (e) is included to make clear that this 
section does not affect the presently recognized right of 
either party to a "when, as and if" or "when distributed" 
contract to cancel the contract on substantial change. 

5. Subsection (f) has been added because the introduc- 
tion of the security entitlement concept requires some ad- 
aptation of the Part 2 rules, particularly those that distin- 
guish between purchasers who take by original issue and 
subsequent purchasers. The basic concept of Part 2 is to 
apply to investment securities the principle of negotiable 
instruments law that an obligor is precluded from assert- 
ing most defenses against purchasers for value without 
notice. Section 8-202 [55-8-202 NMSA 1978] describes in 
some detail which defenses issuers can raise against pur- 
chasers for value and subsequent purchasers for value. 
Because these rules were drafted with the direct hold- 
ing system in mind, some interpretive problems might be 
presented in applying them to the indirect holding. For 
example, if a municipality issues a bond in book-entry 
only form, the only direct "purchaser" of that bond would 
be the clearing corporation. The policy of precluding the 
issuer from asserting defenses is, however, equally appli- 
cable. Subsection (f) is designed to ensure that the defense 
preclusion rules developed for the direct holding system 
will also apply to the indirect holding system. 

Definitional Cross References. — 

"Certificated security". Section 8-102(a)(4) [55-8-102 
NMSA 1978] 

"Notice" Section 1-201(25) [55-1-201 NMSA 1978] 

"Purchaser" Sections 1-201(38) & 8-116 [55-8-116 
NMSA 1978] 

"Security" Section 8-102(a)(15) 

"Uncertificated security" Section 8-102(a)(18) 

"Value" Sections 1-201(44) & 8-116 


ANNOTATIONS 


Repeals and reenactments. — Laws 1996, ch, 47, § 
22 repealed former 55-8-202 NMSA 1978, as amended by 
Laws 1987, ch. 248 § 11, and enacted a new section, effec- 
tive May 15, 1996. 

Am. Jur. 2d, A.L.R. and C.J.S. references, — Fraud- 
ulent representations in sale of corporate stock for which 
note is given as throwing upon subsequent holder of note 
burden of proving that he is a holder in due course, 18 
A.L.R. 60, 34 A.L.R. 300, 57 A.L.R. 1083. 

Issuance by corporation of new stock certificates with- 
out requiring surrender of old, 61 A.L.R, 436, 150 A.L.R. 
148. 

Right of pledgee of corporate stock to transfer of stock 
on books of company, 116 A.L.R. 571. 

Rights, duties and liability of corporation in connection 
with transfer of stock of infant or incompetent, 3 A.L.R.2d 
Belen J 

Enforcement of stock subscription after suit on note of 
subscriber is barred by statute of limitations, 11 A.L.R.2d 
1380. 

Patent rights, copyrights, trademarks, secret processes 
and the like, as "property" within provisions of law or 
charter forbidding issuance of corporate stock except for 
money paid or property received, 37 A.L.R,2d 918. 

Issuance of stock certificate to joint tenants as creating 
gift inter vivos, 5 A.L.R.4th 373. 


55-8-203. Staleness as notice of defect or defense. 


After an act or event, other than a call that has been revoked, creating a right to immediate per- 
formance of the principal obligation represented by a certificated security or setting a date on or 
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after which the security is to be presented or surrendered for redemption or exchange, a purchaser 
is charged with notice of any defect in its issue or defense of the issuer, if the act or event: 

(1) requires the payment of money, the delivery of a certificated security, the registration of 
transfer of an uncertificated security, or any of them, on presentation or surrender of the security 
certificate, the money or security is available on the date set for payment or exchange, and the 
purchaser takes the security more than one year after that date; or 

(2) is not covered by Paragraph (1) and the purchaser takes the security more than two years 
after the date set for surrender or presentation or the date on which performance became due. 


History: 1978 Comp., § 55-8-203, Saactest by Laws placed upon notice of irregularity by the mere fact of de- 


1996, ch. 47, § 23. fault. An issuer, however, should at some point be placed 
its in a position to determine definitely its liability on an in- 

OFFICIAL COMMENTS valid or improper issue, and for this purpose a security 

UCC Official Comments © by ALI & the NCCUSL. Re- under this section becomes "stale" two years after the de- 
produced with permission of the PEB for the UCC. All fault. A different rule applies when the question is notice 


not of issuer's defenses but of claims of ownership. Sec- 
tion 8-105 [55-8-105 NMSA 1978] and Comment. 

3, Nothing in this section is designed to extend the 
life of preferred stocks called for redemption as "shares of 
stock" beyond the redemption date. After such a call, the 
security represents only a right to the funds set aside for 
redemption. 

Definitional Cross References. — 

"Certificated security" Section 8-102(a)(4) [55-8-102 
NMSA 1978] 


rights reserved. 

1. The problem of matured or called securities is here 
dealt with in terms of the effect.of such events in giving 
notice of the issuer's defenses and not in terms of "nego- 
tiability". The substance of this section applies only to cer- 
tificated securities because certificates may be transferred 
to a purchaser by delivery after the security has matured, 
been called, or become redeemable or exchangeable. It is 
contemplated that uncertificated securities which have 
matured or been called will merely be canceled on the ethene , 
books of the issuer and the proceeds sent to the regis- "Notice" Section 1-201(25) [55-1-201 NMSA 1978] 
tered owner. Uncertificated securities which have become Purchaser" Sections 1-201(33) & 8-116 [55-8-116 
redeemable or exchangeable, at the option of the owner, NMSA 1978] , 
may be transferred to a purchaser, but the transfer is ef- Security Section 8-102(a)(15) 
fectuated only by registration of transfer, thus necessitat- ‘Security certificate" Section 8-102(a)(16) 
ing communication with the issuer. If defects or defenses Uncertificated security" Section 8-102(a)(18) 


in such securities exist, the issuer will necessarily have ANNOTATIONS 

the opportunity to bring them to the attention of the pur- 

chaser, Repeals and reenactments. — Laws 1996, ch. 47, § 
2. The fact that a security certificate is in cirewlation 23 repealed former 55-8-203 NMSA 1978, as amended by 

long after it has been called for redemption or exchange Laws 1987, ch. 248 § 12, and enacted a new section, effec- 

must give rise to the question in a purchaser's mind as tive May 15, 1996, 

to why it has not been surrendered. After the lapse of a Am. Jur, 2d, A.L.R. and C.J.S. references. — Valid- 

reasonable period of time a purchaser can no longer claim ity, construction and effect of provisions of articles of in- 

"no reason to know" of‘any defects or irregularities in its corporation or certificates of stock relating to redemption 

issue. Where funds are available for the:redemption the or retirement of preferred stock, 88 A.L.R. 1131. 

security certificate is normally turned in more promptly Validity, construction and effect of provisions of article 

and ashorter time is set as the "reasonable period" than is of incorporation of stock certificates relating to call, re- 

set where funds are not available. demption or retirement of common stock, 48 A.L.R.2d 392. 
Defaulted certificated securities'may be traded on fi- Change in stock or corporate structure, or split or sub- 

nancial markets in the same manner as unmatured and stitution of stock of corporation, as affecting bequest of 


undefaulted. instruments and a purchaser might not be stock, 46 A.L.R.3d 7. 


55-8-204. Effect of issuer's restriction on transfer. 


A restriction on transfer of a security imposed by the issuer, even if otherwise lawful, is ineffec- 
tive against a person without knowledge of the restriction unless: 

(1) the security is certificated and the restriction is ities conspicuously on the security certifi- 
cate; or 

(2) the sien is uncertificated and the registered owner has been notified of the restriction. 


History: 1978 Comp., § 55-8-204, enacted by Laws purposes, such as to retain control of a close corporation or 
1996, ch, 47, § 24. to ensure compliance with federal securities laws, Other 
law determines whether such restrictions are permissible. 
OFFICIAL COMMENTS This section deals only with the consequences of failure to 

UCC Official Comments © by ALI & the NCCUSL. Re- note the restriction on a security certificate. 
produced with permission of the PEB for the UCC. All This section imposes no bar to enforcement of a restric- 
tion on transfer against a person who has actual knowl- 


rights reserved. 
1. Restrictions on transfer of seturities are imposed by 
issuers in a variety of cireumstances and for a variety of 


edge of it, 
2, A restriction on transfer of a certificated security 
is ineffective against a person without knowledge of the 
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restriction unless the restriction is noted conspicuously on 
the certificate, The word "noted" is used to make clear that 
the restriction need not be set forth in full text. Refusal by 


an issuer to register a transfer on the basis of an unnoted 
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restriction would-be a violation of the issuer's duty to reg: . 


ister under Section 8-401 [55-8-401 NMSA 1978]. | 

3. The policy of this section is the same as in Section 8- 
202 [55-8-202 NMSA 1978]. A purchaser who takes deliv- 
ery of a certificated security is entitled to rely on the terms 
stated on the certificate, That policy obviously does not ap- 
ply to uncertificated securities. For uncertificated securi- 
ties, this section requires only that the registered owner 
has ‘been notified of the restriction. Suppose, for example, 
that A is the registered owner of an uncertificated secu- 
rity, and that the issuer has notified A of a restriction on 
transfer. A agrees to sell the security to B, in violation of 
the restriction, A completes.a written instruction direct- 
ing the issuer to register transfer to B, and B pays A for 
the security at the time A delivers the instruction to B, A 
does not inform B of the restriction, and B does not. other- 
wise have notice or knowledge of it at the time B pays and 
receives the instruction. B presents the instruction to the 
issuer, but the issuer refuses to register the transfer on the 
grounds that it would violate the restriction, The issuer 
has complied with this section, because it did notify the 
registered owner A of the restriction, The issuer's refusal to 
register transfer is not wrongful. B has an action against A 
for breach of transfer warranty, see Section 8-108(b)(4)(iii) 
[55-8-108 NMSA 1978]. B's mistake was treating an un- 
certificated security transaction in the fashion appropriate 
only for a certificated security. The mechanism for transfer 
of uncertificated securities is registration of transfer on 
the books of the issuer; handing over an instruction only 
initiates the process. The purchaser should make arrange- 
ments to ensure that the price is not paid until it knows 
that the issuer has or will register transfer. 

4. In the indirect holding system, investors neither 
take physical delivery of security certificates nor have un- 
certificated securities registered in their names. So long 
as the requirements of this section have been satisfied at 
the level of the relationship between the issuer and the 
securities intermediary that is a direct holder, this section 
does not preclude the issuer from enforcing a restriction 
on transfer. See Section 8-202(a) [55-8-202 NMSA 1978] 
and Comment 2 thereto. 


55-8-205 


5. This section deals only with restrictions imposed 
by the issuer. Restrictions imposed by statute are not af- 
fected. See Quiner v. Marblehead Social Co., 10 Mass. 476 
(1813); Madison Bank. v. Price, 79 Kan. 289, 100 P. 280 
(1909); Healey v. Steele Center Creamery Ass'n, 115 Minn. 
451, 1383 N.W, 69 (1911). Nor does it deal with private 
agreements between stockholders containing restrictive 
covenants as to the sale of the security. 

Definitional Cross References, — 

"Certificated security" Section 8-102(a)(4) [55-8-102 
NMSA 1978] ° 

"Conspicuous" Section 1-201(10) [55-1-201 NMSA 1978] 

"Issuer" Section.8-201 [55-8-201 NMSA 1978] 

"Knowledge" Section 1-201(25) 

"Notify" Section 1-201(25) 

"Purchaser" Sections 1-201(38) & 8-116 [55-8-116 
NMSA 1978] 

"Security" Section 8- 102(a)(15) 

"Security certificate" Section 8-102(a)(16) 

"Uncertificated security" Section 8-102(a)(18) 


ANNOTATIONS 


Repeals and reenactments. — Laws 1996, ch, 47, § 
24 repealed former 55-8-204 NMSA 1978, as amended by 
Laws 1987, ch. 248 § 18, and enacted a new section, effec- 
tive May 15, 1996. 

Am. Jur, 2d, A.L.R. and C.J.S. references. —. Provi- 
sion for post-mortem payment or performance as affect- 
ing instrument's character and validity as a contract; 1 
A.L.R.2d 1178. 

Construction and seamen of, provision restricting 
sale or transfer of corporate stock, 2 A:L.R.2d 745. 

Construction and effect of § 15 of Uniform Stock Act 
prohibiting restriction on transfer of shares unless such 
restriction is stated on the certificate, 29 A.L.R.2d 901. 

Validity of restrictions on alienation of corporate stock, 
61 A.L.R.2d 1318. 

Dominant, stockholders' accountability to minority for 
profit, bonus or the like received on saleof stock to outsid- 
ers, 38 A.L.Ri3d 738. 

Validity and construction of provision restricting trans- 
fer of corporate stock, which conditions transfer upon con- 
sent of one other than shareholder, officer or director of 
corporation, 53:A.L.R.3d 1272. 


55-8-205. Effect of unauthorized signature on security certificate. 


An unauthorized signature placed on a security certificate before or in the course of issue is sibeft 
fective, but the signature is effective in favor of a purchaser for value of the certificated security if 
the purchaser is without notice of the lack of authority and the signing has been done by: 

(1) an authenticating trustee, registrar, transfer agent or other person entrusted by the is- 
suer with the signing of the security certificate or of similar security certificates or the immediate 


preparation for signing of any of them; or 


© 


(2) an employee of the issuer or of any of the-persons isted in Panavganhs (1), entrusted with 


responsible handling of the security certificate. 


History: 1978 Comp., § 55-8-205, enacted by Laws 
1996, ch. 47, § 25. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC, All 
rights reserved. 

1. The problem, of forged or unauthorized signatures 
may arise where an employee of the issuer, transfer agent, 
or registrar has access to securities which the employee 
is required to prepare for issue by affixing the corporate 
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seal or by adding a signature necessary for issue. This sec- 
tion is based upon the issuer's duty to avoid the negligent 
entrusting of securities to such persons. Issuers have long 
been held responsible for signatures placed upon securities 
by parties whom they:have held out to the public as autho- 
rized to prepare such securities, See Fifth Avenue Bank of 
New York v. The Forty-Second & Grand Street Ferry Rail- 
road Co., 187 N.Y. 231, 33 N.E. 378, 19 L.R.A. 331, 838 Am 
St.Rep. 712 (1893); Jarvis v. Manhattan Beach Co., 148 N.Y, 
652, 43.N.E. 68, .31 L.R.A. 776, 61 Am.St.Rep. 727 (1896). 
The "apparent authority” concept of some of the case-law, 
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however, is here extended_and this section expressly rejects 
the technical distinction, made by courts reluctant to rec- 
ognize forged signatures, between cases where forgers sign 
signatures they are authorized to sign under proper cir- 
cumstances and those in which they sign signatures they 
are never authorized to sign. Citizens' & Southern National 
Bank v. Trust Co. of Georgia, 50 Ga.App. 681, 179 S.E. 278 
(1935). Normally the purchaser is not in a position to deter- 
mine which signature a forger, entrusted with the prepa- 
ration of securities, has "apparent authority" to sign. The 
issuer, on the other hand, can protect itself against such 
fraud by the careful selection and bonding of agents and 
employees, or by action over against transfer agents and 
registrars who in turn may bond their personnel. 

2. The issuer cannot be held liable for the honesty of 
employees not entrusted, directly or indirectly, with the 
signing, preparation, or responsible handling of similar 
securities and whose possible commission of forgery it has 
no reason to anticipate. The result in such cases as Hud- 
son Trust Co. v. American Linseed Co., 232 N.Y. 350, 134 
N.E. 178 (1922), and Dollar Savings Fund & Trust Co. v. 
Pittsburgh Plate Glass Co., 213 Pa. 307, 62 A. 916, 5 Ann. 
Cas. 248 (1906) is here adopted. 

3. This section is not concerned with forged or unau- 
thorized indorsements, but only with unauthorized signa- 
tures of issuers, transfer agents, etc., placed upon security 
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certificates during the course of theirissue. The protection 
here stated is available to all purchasers for value without 
notice and not merely to subsequent purchasers. 

Definitional Cross References. — 

"Certificated security" Section 8-102(a)(4) [55-8-102 
NMSA 1978]: 

"Issuer" Section 8-201 [B5- 8- 201 NMSA 1978] 

"Notice" Section 1-201(25) [55-1-201 NMSA 1978] 

"Purchaser" Sections 1-201(83) & 8-116 [55-8-116 
NMSA 1978] 

"Security certificate" Section 8-102(a)(14) 

"Unauthorized signature" Section 1-201(43) 


ANNOTATIONS 


Repeals and reenactments. — Laws 1996, ch. 47, 
§ 25 repealed former 55-8-205 NMSA 1978, as amended 
by Laws 1987, ch. 248 § 14, relating to the effect of an 
unauthorized signature on certificated security or initial 
transaction statement, and enacted a new section, effec- 
tive May 15, 1996. For provisions of former section, see the 
1995 NMSA 1978 on NMOneSource.com. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Issu- 
ance of stock certificate to joint tenants as creating gift 
inter yivos, 5 A.L.R.4th 373. 


55-8-206. Completion or alteration of security certificate. 


(a) 


complete in any other respect: 


If a security certificate contains the signatures necessary to its issue or transfer but is in- 


(1) any person may complete it by filling in the blanks as authorized; and 
(2) even if the blanks are incorrectly filled in, the security certificate as completed is en- 
forceable by a purchaser who took it for value and without notice of the incorrectness. 
(b) A complete security certificate that has been improperly altered, even if mandaientyy re- 
mains enforceable, but only according to its original terms. 


History: 1978 Comp., § 55-8-206, enacted by Laws 
1996, ch. 47, § 26. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permiseron of the PEB for the UCC. All 
rights reserved. . 

1. The problem of forged or unauthorized signatures 
necessary for the issue or transfer of a security is not in- 
volved here, and a person in possession of a blank certifi- 
cate is not, by this section, given authority to fill in blanks 
with such signatures. Completion of blanks left in a trans- 
fer instruction is dealt with elsewhere (Section 8-305(a) 
[55-8-305 NMSA 1978]). 

2. Blanks left upon issue of a security certificate are 
the only ones dealt with here, and a purchaser for value 
without notice is protected. A purchaser is not in a good 
position to determine whether blanks were completed by 
the issuer or by some person not authorized to complete 
them, On the other hand the issuer can protect itself by 
not placing its signature on the writing until the blanks 
are completed or, if it does sign before all blanks are com- 
pleted, by carefully selecting the agents and employees to 
whom it entrusts the writing after authentication. With 


respect to a security certificate that is completed by the is-' 


suer but later is altered, the issuer has done everything it 
can to protect the purchaser and thus is not charged with 
the terms as altered. However, it is charged according to 
the original terms, since it is not thereby prejudiced. If the 
completion or alteration is obviously irregular, the pur- 
chaser may not qualify as a purchaser who took without 
notice under this section. 
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3. Only the.purchaser who physically takes the cer- 
tificate is directly protected, However, a transferee may 
receive protection indirectly through Section 8-302(a) [55- 
8-302 NMSA 1978], 

4. The protection granted a purchaser for value with- 
out notice under this section is modified to the extent that 
an overissue may result where an incorrect amount is in- 
serted into a blank (Section 8-210 [55-8-210 NMSA 1978]). 

Definitional Cross References, — 

"Notice" Section 1-201(25) [55-1-201 NMSA.1978] 

"Purchaser" Sections 1-201(83) & 8-116 [55-8-116 
NMSA 1978] 

"Security certificate" Section 8- 102(a)(16) [55-8-102 


‘NMSA 1978] 


"Unauthorized signature" Section 1-201(43) 
"Value" Sections 1-201(44) & 8-116 


ANNOTATIONS 


Repeals and reenactments. — Laws 1996, ch. 47, § 
26 repealed former 55-8-206 NMSA 1978, as amended by 
Laws 1987, ch. 248 § 15, relating to completion or altera- 
tion. of certificated security or initial transaction state- 
ment, and enacted a new section, effective May 15, 1996. 
For provisions of former section, see the 1995 NMSA 1978 
on NMOneSource.com. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Ef- 
fect of entrusting another with stock certificate endorsed 
or assigned in blank, to estop owner as against bona fide 
purchaser or pledgee for value, 73 A.L.R. 1405: 
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55-8-207 . Rights and duties of issuer with respect to registered owners. 


(a) Before due presentment for registration of transfer of a certificated security in registered 
form or of an instruction requesting registration of transfer of an uncertificated security, the issuer 
or indenture trustee may treat the registered owner as the person exclusively entitled to vote, re- 
ceive notifications and otherwise exercise all the rights and powers of an owner. 

(b) Chapter 55, Article 8 NMSA 1978.does not affect the liability of the registered owner of a 
security for a call, assessment or the like. 


History: 1978 Comp., § 55-8-207, enacted by Laws 4. No change in existing state laws as to the liability 
1996, ch. 47, § 27. of registered owners for calls and assessments is here 
intended; nor is anything in this section designed to es- 


OFFICIAL COMMENTS top record holders from denying ownership when assess- 
UCC Official Comments © by ALI & the NCCUSL. Re- ments are levied if they are otherwise entitled to do so 
He ed permission of the PEB for the UCC. All under state law. See State ex rel. Squire v. Murfey, Blosson 


& Co., 131 Ohio St. 289, 2 N.E.2d 866 (1936); Willing v. 
Delaplaine, 23 F.Supp. 579 (1937). 

5. No interference is intended with the common prac- 
tice of closing the transfer books or taking a record date 
for dividend, voting, and other purposes, as provided for in 


rights reserved. 

1. Subsection (a) states the issuer's right to, treat the 
registered owner of a security as the person \entitled to 
exercise all the rights of an owner. This right of the is- 
suer is limited by the provisions of Part 4 of this article. 
Once there has been due presentation for registration of by-laws, charters, and statutes. 
transfer, the issuer has a duty to register ownership in the Definitional Cross References. Ti 
name of the transferee. Section 8-401 [55-8-401 NMSA Certificated security" Section 8-102(a)(4) [55-8-102 
1978]. Thus its right to treat the old registered owner as NMSA 1978] D P 
exclusively entitled to the rights of ownership must cease. instr uction Section 8-102(a)(12) 

The issuer may under this section make distributions of Issuer Section 8-201 [55-8-201 NMSA 1978] 
money or securities to the registered owners of securities "Registered form" Section 8-102(a)(18) 
without requiring further proof of ownership, provided Security” Section 8-102(a)(15) 
that such distributions are distributable to the owners Uncertificated security" Section 8- 1o2(ay(18) 


of all securities of the same issue and the terms of the ANNOTATIONS 
security do not require surrender of a security certificate 
as a condition of payment or exchange. Any such distri- Repeals and reenactments. — Laws 1996, ch. 47, § 
bution shall constitute a defense against a claim for the 27 repealed former 55-8-207 NMSA 1978, as amended by 
same distribution by a person, even if that person is in Laws 1987, ch. 248 § 16, and enacted a new section, effec- 
possession of the security certificate and is a protected tive May 15, 1996. 
purchaser of the security. See PEB Commentary No. 4, Am. Jur. ‘2d, A.L.R. and C.J.S. references, — Right 
dated March 10, 1990. of corporation to refuse to register transfer of stock be- 
2. Subsection (a) is permissive and does not require cause of stockholder's indebtedness to it, where transfer is 
that the issuer deal exclusively with the registered owner. by operation of law, 65 A.L.R. 220, 
It is free to require proof of ownership before paying out Failure to enter transfer of stock on corporate books’ as 
dividends or the like if it chooses to. Barbato v. Breeze Cor- affecting liability of transferor for calls or assessments, 
poration, 128 N.J.L. 309, 26 A.2d 53 (1942): 104 A.L.R, 638. 
3. This section does not operate to determine who is Construction and effect of UCC, § 8-207(1) allowing is- 
finally entitled to exercise voting and other rights or 'to suer of investment security to treat registered owner as 
receive payments and distributions. The parties are still entitled to owner's rights until presentment for registra- 


free to incorporate their own arrangements as to these tion of transfer, 21 A.L.R.4th 879. 
matters in seller-purchaser agreements which may be de- 
finitive as between them. 


ra 


55-8-208. Effect of signature of authenticating trustee, registrar or 
transfer agent. 


(a) A person signing a security certificate as authenticating trustee, registrar, transfer agent or 
the like warrants to a purchaser for value of the certificated security, if the purchaser i is without 
notice of a particular defect, that: 

(1). the certificate is genuine; 

(2) the person's own participation in the issue “Of the ssvntity’s is within the person's capac- 
ity and within the scope of the authority received by the person from the issuer; and. 

(3) the person has reasonable grounds to believe that the certificated security is in-the 
form and within the amount the issuer is authorized to issue. 

(b) Unless otherwise agreed, a person signing under Subsection (a) does not assume Reehonshn 
bility for the validity of the security in other respects. 
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History: 1978 Comp., § 55-8-208, enacted bap Laws 
1996, ch. 47, § 28. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- '’ 


produced with permission of the PEB for the UCC. All 
rights reserved. 

1. The warranties here stated express the current 
understanding and prevailing case law as to the effect of 
the signatures of authenticating trustees, transfer agents, 
and registrars. See Jarvis v. Manhattan Beach Co,, 148 
N.Y. 652, 43 N.E. 68, 31 L.R.A. 776, 51 Am.St.Rep. Tal 
(1896). Although it has generally been regarded as the 
particular obligation of the transfer agent to determine 
whether securities are in proper form as provided by the 
by-laws and Articles of Incorporation, neither a registrar 
nor an authenticating trustee should properly place a sig- 
nature upon a certificate without determining whether it 
is at least regular on its face, The obligations of these par- 
ties in this respect have therefore been made explicit in 
terms of due care. See Feldmeier v. Mortgage Securities, 
Inc,, 34 Cal.App.2d 201, 93 P.2d 593 (1939). 

2. Those cases which hold that an authenticating 
trustee is not liable for any defect in the mortgage or prop- 
erty which secures the bond or for any fraudulent mis- 
representations made by the issuer are not here affected 
since these matters do not involve the genuineness or 
proper form of the security. Ainsa v. Mercantile Trust Co., 
174 Cal. 504, 163 P. 898 (1917); Tschetinian v. City Trust 
Co., 186 N.Y. 482, 79 N.E. 401 (1906); Davidge v. Guardian 
Trust Co, of New York, 203 N.Y, 331, 96 N.E. 751 (1911). 

3. The charter or an applicable statute may affect 
the capacity of a bank or other corporation undertaking 
to act as an authenticating trustee, registrar, or transfer 
agent. See, for example, the Federal Reserve Act (U.S.C.A., 
Title 12, Banks and Banking, Section 248) under which 
the Board of Governors of the Federal Reserve Bank is 
authorized to grant special permits to National Banks 
permitting them to act as trustees. Such corporations are 
therefore held to certify as to their legal capacity to act as 
well as to their authority, 

4, Authenticating trustees, registrars, and transfer 
agents have normally been held liable for an issue in excess 


55-8-209. Issuer's lien. 


INVESTMENT SECURITIES 


55-8-210 


of the authorized amount. Jarvis v, Manhattan Beach Co., 
supra; Mullen v. Eastern Trust & Banking Co,, 108 Me, 498, 
81 A. 948 (1911). In imposing upon these parties a duty of 
due care with respect to the amount they are authorized to 
help issue, this section does not necessarily validate the se- 
curity, but merely holds persons responsible for the excess is- 
sue liable in damages for any loss suffered by the purchaser, 

5.’ Aside from questions of genuineness and excess is- 
sue, these parties are not held to certify as to the validity 
of the security unless they specifically undertake to do so. 
The case law which has recognized a unique responsibility 
on the transfer agent's part to testify as to the validity of 
any security which it countersigns is rejected. 

6. This provision does not prevent a transfer agent or 
issuer from agreeing with a registrar of stock to protect 
the registrar in respect of the genuineness and proper 
form of a security certificate signed by the issuer or the 
transfer agent or both. Nor does it interfere with proper 
indemnity arrangements between the issuer and trustees, 
transfer agents, registrars, and the like. 

7. An unauthorized signature is a signature for pur- 
poses of this section if and only if it is made effective by. 
Section 8-205 [55-8-205 NMSA 1978]. 

Definitional Cross References. — 

"Certificated security" Section 8-102(a)(4) [55-8-102 
NMSA 1978] 

"Genuine" Section 1-201(18) [55-1-201 NMSA 1978] 

"Issuer" Section 8-201 [55-8-201 NMSA 1978] 

"Notice" Section 1-201(25) 

"Purchaser" Sections 1-201(33) & 8- 116 [55-8-116 
NMSA 1978] 

"Security" Section 8-102(a)(15) 

"Security certificate" Section 8-102(a)(16) 

"Uncertificated security" Section 8-102(a)(18) 

"Value" Sections 1-201(44) & 8-116, 


ANNOTATIONS 


Repeals and reenactments. — Laws 1996, ch. 47, § 
28 repealed former 55-8-208 NMSA 1978, as amended by 
Laws 1987, ch. 248 § 17, and'enacted a new section, effec- 
tive May 15, 1996. For provisions of former section, see the 
1995 NMSA 1978 on NMOneSource.com. 


A lien in favor of an issuer upon a certificated security is valid against a purchaser only if the 
right of the issuer to the lien is noted conspicuously on the security certificate. 


History: 1978 Comp., § 55-8-209, enacted by ee 
1996, ch. 47, § 29, 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

This section is similar to Sections 8-202 [55-8-202 
NMSA 1978] and 8-204 [55-8-204 NMSA 1978] which 
require that the terms of a certificated security and any 
restriction on transfer imposed by the issuer be noted on 
the security certificate. This section differs from those two 
sections in that the purchaser's knowledge of the issuer's 
claim is irrelevant. "Noted" makes clear that the text of 


55-8-210. Overissue. 


the lien provisions need not be set forth in full. However, 
this would not override a provision of an applicable corpo- 
ration’ code requiring statement in haec verba. This sec- 
tion does not apply to uncertificated securities. It applies 
to the indirect holding system in the same fashion as Sec- 
tions 8-202 [55-8-202 NMSA 1978] and 8-204 [55-8-204 
NMSA 1978], see Comment 2 to Section 8-202. 

Definitional Cross References. — 

"Certificated security". Section 8-102(a)(4) [55-8-102 


“NMSA 1978] 


"Issuer" Section 8-201 [55-8-201 NMSA 1978] 

"Purchaser" Sections 1-201(33) & 8-116 [55-1-201 & 55- 
8-116 NMSA 1978] 

"Security" Section 8-102(a)(15) 

"Security certificate" Section 8-102(a)(16) 


(a). i this se pepe '‘overissue" means the issue of securities in excess of the amount the issuer has 
corporate power to issue, but:an overissue does not occur if appropriate action has cured the overissue. 
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(b) Except as otherwise provided in Subsections (c) and (d), the provisions of Chapter 55, Arti- 
cle 8 NMSA 1978 which validate a security or compel its issue or reissue do not apply to the extent 
that validation, issue or reissue would result in overissue. 

(ec) Ifan identical security not constituting an overissue is reasonably available for purchase, a 
person entitled to issue or validation may compel the issuer to purchase the security and deliver it 
if certificated, or register its transfer if uncertificated, against surrender of any security certificate 
the person holds. 

(d) Ifa security is not reasonably available for purchase, a person entitled to issue or valida- 
tion may recover from the issuer the price the person or the last purchaser for value paid for it 
with interest from the date of the person's demand. 


History: 1978 Comp., § 55-8-210, enacted by Laws in Revised Article 8, does, however, recognize that under 


1996, ch. 47, § 30. modern conditions, overissue may be a relatively minor 
technical problem that can be cured by appropriate action 
OFFICIAL COMMENTS under governing corporate law. 

UCC Official Comments © by ALI & the NCCUSL. Re- 2, Where an identical security is reasonably available 
produced with permission of the PEB for the UCC, All for purchase, whether because traded on an organized 
rights reserved. market, or because one or more security owners may be 

1. Deeply embedded in corporation law is the concep- willing to sell at a not unreasonable price, the issuer, al- 
tion that "corporate power" to issue securities stems from though unable to issue additional shares, will be able to 
the statute, either general or special, under which the purchase them and may be compelled to follow that pro- 
corporation is organized. Corporation codes universally cedure, West v. Tintic Standard Mining Co., 71 Utah 158, 
require that the charter or articles of incorporation state, 263 P, 490 (1928). , 
at least as to capital shares, maximum limits in terms 8, The right to recover damages from an issuer who 
of number of shares or total dollar capital. Historically, has permitted an overissue to occur is well settled. New 
special incorporation statutes are similarly drawn and York and New Haven R.R. Co. v, Schuyler, 34 N.Y. 30 
sometimes similarly limit the face amount of authorized (1865). The measure of such damages, however, has been 
debt securities. The theory is that issue of securities in open to question, some courts basing them upon the value 
excess of the authorized amounts is prohibited. See, for of stock at the time registration is refused; some upon the 
example, MeWilliams v.'Geddes & Moss Undertaking Co., value at the time of trial; and some upon the highest value 
169 So. 894 (1936, La.); Crawford v. Twin City Oil Co., between the time of refusal and the time of trial. Allen 
216 Ala. 216, 113 So, 61 (1927); New York and New Ha- v, South Boston Railroad, 150 Mass. 200, 22 N.E, 917, 5 
ven R.R, Co. v. Schuyler, 34 N.Y. 30 (1865). This conception L.R.A. 716, 15 Am.St.Rep. 185 (1889); Commercial Bank v. 
persists despite modern corporation codes under which, Kortright, 22 Wend. (N.Y.) 348 (1839), The purchase price 
by action of directors and stockholders, additional shares of the security to the last purchaser who gave value for it 
can be authorized by charter amendment and thereafter is here adopted as being the fairest means of reducing the 
issued, This section does not give a person entitled to vali- possibility of speculation by the purchaser, Interest may 
dation, issue, or reissue of a security, the right to compel be recovered as the best available measure of compensa- 
amendment of the charter to authorize additional shares. tion for delay. 

Therefore, in a case where issue of an additional security Definitional Cross References. — 

would require charter amendment, the plaintiff is limited issuer Section 8-201 [55-8-201 NMSA 1978] 

to the two alternate remedies set forth in Subsections (c) iSecurity Section 8-102(a)(15) [55-8-102 NMSA 1978] — 
and (d). The last clause of subsection (a), which is added Security certificate" Section 8-102(a)(16) 


"Uncertificated security" Section 8-102(a)(18) 


PART 3 


TRANSFER OF CERTIFICATED AND 
UNCERTIFICATED SECURITIES 


55-8-301. Delivery. 


(a) Delivery of a certificated security to a purchaser occurs when: 
(1) the purchaser acquires possession of the security certificate; 
(2) another person, other than a securities intermediary, either acquires possession a the 
security certificate on behalf of the purchaser or, having previously acquired possession of the cer- 
tificate, acknowledges that it holds for the purchaser; or 
(3) a securities intermediary acting on behalf of the purchaser acquires possession of the 
security certificate, only if the certificate is in registered form and is (i) registered in the name of 
the purchaser, (ii) payable to the order of the purchaser or (iii) specially indorsed to the purchaser 
by an effective indorsement and has not been indorsed to the securities intermediary or in blank. 
(b) Delivery of an uncertificated security to a purchaser occurs when: 


1 
fig 
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(1) ‘ the issuer registers the purchaser as the registered owner, upon original issue or reg- 
istration of transfer; or 

(2) another person, other than a securities intermediary, either becomes the registered 
owner of the uncertificated security on behalf of the purchaser or, having previously become the 
registered owner, acknowledges that it holds for the purchaser. — 


History: 1978 Comp., § 55-8-301, enacted by Laws however, routinely used in the securities business in a 
1996, ch. 47, § 31; 2001, ch. 139, § 143. broader sense than manual tradition. For example, settle- 
ment by entries on the books of a clearing corporation is 
OFFICIAL COMMENTS commonly called "delivery," as in the expression "delivery 
UCC Official Comments © by ALI & the NCCUSL. Re- versus payment." The diction of this section has the ad- 
produced with permission of the PEB for the UCC. All vantage of using the same term for uncertificated securi- 
rights reserved. ties as for certificated securities, for which delivery is con- 
1, This section specifies the requirements for 'deliv- ventional usage. Paragraph (1) of Subsection (b) provides 
ery" of securities. Delivery is used in Article 8 to describe that delivery occurs when the purchaser becomes the 
the formal steps necessary for a purchaser to acquire a registered owner of an uncertificated security, either upon 
direct interest in a security under this Article. The con- original issue or registration of transfer. Paragraph (2) 
cept of delivery refers to the implementation of a transac- provides for delivery of an uncertificated security through 
tion, not the legal categorization of the transaction which a third person, in a fashion analogous to subsection (a)(2). 
is consummated by delivery, Issuance and transfer are Definitional Cross References, co 
different kinds of transaction, though both may be imple- certian security" Section 8-102(a)(4) [55-8-102 
mented by delivery. Sale and pledge are different kinds of Kah : 
tpabétete| but both may be iridteetarieed by delivery. iEffective" Section 8-107 [55-8-107 NMSA 1978] 
2. Subsection (a) defines delivery with respect to cer- Issuer" Section 8-201 [55-8-201 NMSA 1978] 
tificated securities, Paragraph (1) deals with simple cases Purchaser" Sections 1-201(33) & 8-116 [55-1-201 & 55- 
where purchasers themselves acquire physical possession 8-116 NMSA 1978] : 
of certificates. Paragraphs (2) and (3) of Subsection (a) "Registered form Section 8-102(a)(13) 
specify the circumstances in which delivery toa purchaser 'Secur ities intermediary Section 8-102(a)(14) 
can occur although the certificate is in the possession of Security certificate" Section 8-102(a)(16) 


"Special indorsement" Section 8-304(a) [55-8-304 
NMSA 1978] 
"Uncertificated security" Section 8-102(a)(18) 


a person other than the purchaser. Paragraph (2) con- 
tains the general rule that a purchaser can take delivery 
through another person, so long as the other person is ac- 


tually acting on behalf of the purchaser or acknowledges ANN 

that it is holding on behalf of the purchaser. Paragraph DEATIONS 

(2) does not apply to acquisition of possession by a securi- Repeals and reenactments. — Laws 1996, ch. 47, § 

ties intermediary, because a person who holds securities 31, repealed former 55-8-301 NMSA 1978, as amended by 

through a securities account acquires a security entitle- Laws 1987, ch. 248, § 18, relating to the rights acquired 

ment, rather than having a direct interest. See Section 8- by a purchaser, and enacted a new section. For provisions 

501 [55-8-501 NMSA 1978]. Subsection (a)(3) specifies the of former section, see the 1995 NMSA 1978 on NMOne- 

limited circumstances in which delivery of security certifi- Source.com. 

cates to a securities intermediary is treated as a delivery The 2001 amendment, effective July 1, 2001, in Para- 

to the customer, graph (a)(3), substituted "is (i) registered in the name of 
3. Subsection (b) defines delivery with respect to un- the purchaser, (ii) payable to the order of the purchaser 

certificated securities. Use of the term "delivery" with or (iii) for "has been" and inserted "and has not been in- 

respect to uncertificated securities, does, at least on first dorsed to the securities intermediary or in blank". 


hearing, seem a bit solecistic. The word "delivery" is, 


55-8-302. Rights of purchaser. 


(a) Except as otherwise Brome in Subsections (b) and (c) of this section, a purchaser of a 
certificated or uncertificated security acquires all rights in the security that the transferor had or 
had power to transfer. 

(b) A purchaser of a limited interest acquires rights only to the extent of the interest pur- 
chased. 

(c) A purchaser of a cortificated security who as a previous holder had notice of an adverse 
claim does not improve its position by taking from a protected purchaser. 


History: 1978 Comp., § 55-8-302, enacted by Laws NMSA 1978]) to a purchaser in a transfer, the purchaser 
1996, ch. 47, § 32; 2001, ch. 139, § 144. acquires all rights that the transferor had or had power 
to transfer. This statement of the familiar "shelter" prin- 


a OFFICIAL COMMENTS ciple is qualified by the exceptions that a purchaser of a 
UCC Official Comments © by ALI & the NCCUSL. Re- limited interest acquires only that interest, Subsection 
produced with permission of the PEB for the UCC. All (b), and that a person who does not qualify as a protected 


purchaser cannot improve its position by taking from a 


ht. ed. : 
rights reserv subsequent protected purchaser, Subsection (c). 


1. Subsection (a) provides that if a certificated or un- 
certificated security is delivered (Section 8-301 [55-8-301 
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2. Although this section provides that a purchaser. 


acquires a property interest in a certificated or uncertifi- 
cated security upon "delivery," it does not state that a per- 
son can acquire an interest in a security only by delivery. 


Article 8 is not a comprehensive codification of all of the 


law governing the creation or transfer of interests in se- 
curities. For example, the grant of a security interest is a 
transfer of a property interest, but the formal steps neces- 
sary to effectuate such a transfer are governed by Article 
9,not by Article 8. Under the Article 9 rules, a security 
interest in a certificated or uncertificated security can be 
created by execution of a security agreement under Sec- 
tion 9-203 [55-9-203 NMSA 1978] and can be perfected by 
filing. A transfer of an Article 9 security interest can be 
implemented by an Article 8 delivery, but need not be. 

Similarly, Article 8 does not determine whether a prop- 
erty interest in certificated or uncertificated security is 
acquired under other law, such as the law of gifts, trusts, 
or equitable remedies. Nor does Article 8 deal with trans- 
fers by operation of law. For example, transfers from de- 
cedent to administrator, from ward to guardian, and from 
bankrupt to trustee in bankruptcy are governed by other 
law as to both the time they occur and the substance of 
the transfer. The Article 8 rules do, however, determine 
whether the issuer is obligated to recognize the rights 
that a third party, such as a transferee, may acquire un- 
der other law. See Sections 8-207 [55-8-207 NMSA 1978], 
8-401 [55-8-401 NMSA 1978], and 8-404 [55-8-404 NMSA 
1978]. 

Definitional Cross References, — 

"Certificated security" Section 8-102(a)(4) [55-8-102 
NMSA 1978] 

"Delivery" Section 8-301 [55-8-301 NMSA 1978] 

"Notice of adverse claim" Section 8-105 [55-8-105 
NMSA 1978] 

"Protected purchaser" Section 8-303 [55-8-303 NMSA 
1978] 


55-8-303. Protected purchaser. 


(a) 
interest therein, who: 
(1). gives value; 


UNIFORM COMMERCIAL CODE 


55-8-303 


"Purchaser" Sections 1-201(33) & 8-116 [55-1-201 & 55- 
8-116 NMSA 1978] 
"Uncertificated security" Section 8- 102(a)(1) 


_ ANNOTATIONS 


Repeals and reenactments, — Laws 1996, ch. 47,'§ 
31, repealed former 55-8-302 NMSA 1978, as amended by 
Laws 1987, ch. 248, § 19, relating to bona fide purchasers, 
adverse claims, and the title acquired by a bona fide pur- 
chaser, and enacted a new section, effective May 15, 1996. 
For provisions of former section, see the 1995 NMSA 1978 
on NMOneSource.com. 

The 2001 amendment, effective July 1, 2001, sub- 
stituted "Except as otherwise provided in Subsections 
(b) and (c) of this section, a purchaser of a certificated or 
uncertificated security acquires" for Except as otherwise 
provided in Subsections (b) and (c) upon delivery of a cer- 
tificated or uncertificated security to a purchaser, the pur- 
chaser". 

- Collection upon stolen or lost negotiable bond or 
coupon. — Under former Section 55-8-302 NMSA 1978 a 
person may become the lawful holder of a negotiable bond 
or bond coupon where he is a "bona fide purchaser," as de- 
fined under the statute, and be entitled to collection upon 
a negotiable bond or coupon, even though the bond was 
stolen or lost, 1961-62 Op. Att'y Gen. No. 62-139 (rendered 
under prior law). 

Am. Jur, 2d, A.L.R. and C.J.S. references. — Rights 
of purchaser of stolen bonds, 18 A.L.R. 717... . 

Rights of owner and bona fide purchaser of lost or stolen 
stock certificates, 52 A.L.R. 947. 

Effect of entrusting another with stock certificate en- 
dorsed or assigned in blank, to estop owner as against 
bona fide purchaser or pledgee for value, 73 A.L.R. 1405. 

Priority as between lien of corporation and bona fide 
purchaser of corporate stock, 81 A.L.R. 989. i 


"Protected purchaser" means a purchaser of a certificated or uncertificated security; or of an 


(2) does not have notice of any adverse claim to the security; and 
(3) obtains control of the certificated or uncertificated security. 
(b) In addition to acquiring the rights of a purchaser, a protected purchaser also acquires its 
interest in the security free of any adverse claim. 


History: 1978 Comp., § 55-8-303, enacted by Laws 
1996, ch. 47, § 33, 


~ OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC, All 
rights reserved, 

1. Subsection (a) lists the ‘requirements that a pur- 
chaser must meet to qualify as a "protected purchaser." 
Subsection (b) provides that a protected purchaser takes 
its interest free from adverse claims. "Purchaser" is de- 
fined broadly in Section 1-201 [55-1-201 NMSA 1978]. A 
secured party as well as an outright buyer can qualify as 
a protected purchaser. Also, "purchase" includes taking by 
issue, so a person to whom a security is originally issued 
can qualify as a protected purchaser. 

_ 2. To qualify as a protected purchaser, a purchaser 
must give value, take without notice of any adverse claim, 
and obtain control. Value is used in the broad sense de- 
fined in Section 1-201(44) [55-1-201 NMSA 1978]. See also 


866 


Section 8-116 [55-8-116 NMSA 1978] (securities interme- 
diary as purchaser for value), Adverse claim is defined in 
Section 8-102(a)(1) [55-8-102 NMSA 1978]. Section 8-105 
[55-8-105 NMSA 1978] specifies whether a purchaser 
has notice of an adverse claim. Control is defined in Sec- 
tion 8-106 [55-8-106 NMSA 1978]. To qualify as a pro- 
tected purchaser there must be a time at which all of the 
requirements are satisfied. Thus if a purchaser obtains 
notice of an adverse claim before giving value or satisfy- 
ing the requirements for control, the purchaser cannot be 
a protected purchaser. See also Section 8-304(d) [55-8-304 
NMSA 1978]. 

The requirement that. a a protected purchaser obtain 
control expresses the point that to qualify for the adverse 
claim cut-off rule a purchaser must take through a trans- 
action that is implemented by the appropriate mecha- 
nism. By contrast, the rules in Part 2 provide that any 
purchaser for value of a security without notice of a de- 
fense may take free of the issuer's defense based on that 
defense. See Section 8-202 [55-8-202 NMSA 1978]. 
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‘8. The requirements for control differ depending on term "protected holder" used in the Convention on Inter- 
the form of the security. For securities represented by national Bills and Notes prepared by the United Nations 
bearer certificates, a purchaser obtains control by de- Commission on International Trade Law ("UNCITRAL"). 
livery. See Sections 8-106(a) [55-8-106 NMSA 1978] and Definitional Cross References, — 

8-301(a) [55-8-301 NMSA 1978]. For securities repre- "Adverse claim" Section 8-102(a)(1) [55-8-102 NMSA 
sented by certificates in registered form, the requirements 1978] \ 

for control are: (1) delivery as defined in Section 8-301(b), "Certificated security" Section 8-102(a)(4) 

plus (2) either an effective indorsement or registration of "Control" Section 8-106 [55-8-106 NMSA 1978] 
transfer by the issuer. See Section 8-106(b). Thus, a person "Notice of adverse claim" Section 8-105 [55-8-105 
who takes through a forged indorsement does not qualify NMSA 1978] ; 

as a protected purchaser by virtue of therdelivery alone. "Purchaser" Sections 1-201(33) & 8-116 [55-1-201 & 55- 
If, however, the purchaser presents the certificate to the 8-116 NMSA 1978] 

issuer for registration of transfer, and the issuer registers "Uncertificated security" Section 8-102(a)(18) 

transfer over the forged indorsement, the purchaser can "Value" Sections 1-201(44) & 8-116 © 

qualify as a protected purchaser of the new certificate, . 

If the issuer registers transfer on a forged indorsement, ANNOTATIONS 

the true owner will be able to recover from the issuer for ; 

wrongful registration, see Section 8-404 [55-8-404 NMSA nh Soh pele aly ws erates A ae oh se lice 
1978], unless the owner's delay in notifying the issuer of a Laws 1987, ch. 248, § 20, relating to brokers, and enacted 
loss or theft of the certificate results in Uae under a new section, effective May 15,1996. 


Section 8-406 [55-8-406 NMSA 1978]. 


Purchaser. — Securities clearin firm which credited 
For uncertificated securities, a purchaser can obtain > 


shares to a securities firm. before it. actually received the 


control either by delivery, see Sections 8-106(c)(1) [55-8- shares. perf : : 

, performed more than a purely intermediary func- 
106 NMSA 1978] and 8-301(b) [55-8-301 NMSA 1978], tion and was a purchaser under former Section 55-8-401 
or by obtaining an agreement pursuant to which the is- NMSA 1978. Broadcort Capital Corp. v. Summa Med, 
suer agrees to act on instructions from the purchaser Corp., 972 F.2d 1188 (10th Cir, 1992), 


without further consent from the registered owner, see Collection upon stolen or lost negotiable bond or 
Section 8-106(c)(2) [55-8-106 NMSA 1978]. The control coupon, — ayer former Section 55-8-201 NMSA 1978 


agreement device of Section 8-106(c)(2) takes the place and this section, a person may become the lawful holder 


of the "registered pledge" concept of the 1978 version of of a negotiable bond or bond coupon where he is a'"bona 
Article 8. A secured lender who obtains a control agree- fide purchaser," as defined under the statute, and be en- 
ment under Section 8-106(c)(2) can qualify as a protected titled to collection upon a negotiable bond or coupon, even 
purchaser of an uncertificated security. io though the bond was stolen or lost. 1961-62 Op. Att'y Gen. 
4, This section states directly the rules determining No, 62-139 (rendered under prior law). 

whether one takes free from adverse claims without us- Am, Jur. 2d, A.L.R. and C.J.S. references, — Rights 
ing the phrase "good faith." Whether a person who takes of owner and bona fide purchaser of lost or stolen stock 
under suspicious circumstances is disqualified is de- certificates, 52 A.L.R. 947, 

termined by the rules of Section 8-105 [55-8-105 NMSA Priority as between lien of corporation and bona fide 
1978] on notice of adverse claims. The term "protected purchaser of lost or stolen stock certificates, 81 A.L.R. 989, 
purchaser," which replaces the term "bona fide purchaser Who is "bona fide purchaser" of investment security un- 
used in the prior version of Article 8, is derived from the der UGG § 8-302, 88 A.L.R.3d 949. 


55-8-304. Indorsement. 


(a) An indorsement may be in blank or special. An indorsement in blank includes an indorse- 
ment to bearer. A special indorsement specifies to whom a security is to be transferred or who has 
power to transfer it. A holder may convert a blank indorsement to a special indorsement. 

(b) An indorsement purporting to be only of part of a security certificate representing units 
intended by the issuer to be separately transferable is effective to the extent of the indorsement. 

(c) An indorsement, whether special or in blank, does not constitute a transfer until delivery of 
the certificate on which it appears or, if the indorsement is on a separate document, until delivery 
of both the document and the certificate. | 

(d) Ifa security certificate in registered form has been delivered to a purchaser without a nec- 
essary indorsement, the purchaser may become a protected purchaser only when the indorsement 
is supplied. However, against a transferor, a transfer is complete upon delivery and the purchaser 
has a specifically enforceable right to have any necessary indorsement supplied. 

(e) An indorsement of a security certificate in bearer form may give notice of an adverse claim 
to the certificate, but it does not otherwise affect a right to registration that the holder possesses. 

(f) Unless otherwise agreed, a person making an indorsement assumes only the obligations 
provided in Section 55-8-108 NMSA 1978 and not an obligation that the security will be honored 
by the issuer. 


History: 1978 Comp., § 55-8-304, enacted by Laws 
1996, ch. 47, § 34. 
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OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for, the UCC, All 
rights reserved, 

1. By virtue of the definition of indorsement in, Sec- 
tion 8-102 [55-8-102 NMSA 1978] and the rules of this 
section, the simplified method of indorsing certificated 
securities previously set forth in the Uniform Stock 
Transfer Act is continued. Although more than one spe- 
cial indorsement on a given security certificate is possible, 
the desire for dividends or interest, as the case may be, 
should operate to bring the certificate home for registra- 
tion of transfer within a reasonable period of time. The 
usual form of assignment which appears on the back of a 
stock certificate or in a separate "power" may be filled up 
either in the form of an assignment, a power of attorney 
to transfer, or both. If it is not filled up at all but merely 
signed, the indorsement is in blank. If filled up either as 
an assignment or as a power of attorney to transfer, the 
indorsement is special. 

2. Subsection (b) recognizes the validity of a "partial" 
indorsement, e.g., as to fifty shares of the one hundred rep- 
resented by a single certificate. The rights of a transferee 
under a-partial indorsement to the status of a protected 
purchaser are left to the case law. 

3. Subsection (c) deals with the effect of an indorse- 
ment without delivery. There must be a voluntary parting 
with control in order to effect a valid transfer of a certifi- 
cated security as between the parties. Levey v. Nason, 279 
Mass, 268; 181 N.E. 193 (1932), and National Surety Co. v. 
Indemnity Insurance Co. of North America, 237 App.Div. 
485, 261 N.Y.S, 605 (1933). The provision in Section 10 of 
the Uniform Stock Transfer Act that an attempted trans- 
fer without delivery amounts toa promise to transfer is 
omitted. Even under'that Act the effect of such a promise 
was left to the applicable law of contracts, and this Ar- 
ticle by making no reference to such situations intends 
to achieve a similar result. With respect to delivery there 
is no counterpart to subsection (d) on right to compel in- 
dorsement, such as is envisaged in Johnson v. Johnson, 
300 Mass, 24, 13 N.E.2d 788 (1938), where the transferee 
under a written assignment was given the right to compel 
a transfer of the certificate. 

4, Subsection (d) deals with the effect of delivery with- 
out indorsement. As between the parties the transfer is 
made complete upon delivery, but the transferee cannot 
become a protected purchaser until indorsement is made. 
The indorsement does not operate retroactively, and notice 
may intervene between delivery and indorsement so as to 
prevent the transferee from becoming a protected pur- 
chaser. Although a purchaser taking without a necessary 


55-8-305. Instruction. 


UNIFORM COMMERCIAL CODE 


55-8-305 


indorsement, may be subject to claims of ownership, any 
issuer's:defense of which the purchaser had no notice at 
the time of delivery will be cut off, since the provisions of 
this Article protect all purchasers for value without nakice 
(Section 8-202 [55-8-202 NMSA 1978]). 

The transferee's right to compel an indorsement pee 
a security certificate has: been delivered with intent to 
transfer is recognized in the case law. See Coats v.'Guar- 
anty Bank & Trust Co:, 170 La. 871, 129 So, 518 (19380). 
A proper indorsement is one of the requisites of transfer 
which a purchaser of a certificated security has a right 
to obtain (Section 8-307 [55-8-307 NMSA .1978]). A pur- 
chaser may not only compel an indorsement under that 
section but may also recover for any reasonable expense 
incurred by the transferor's failure to respond to, the de- 
mand for an indorsement, 

5. Subsection (e) deals with the significance of an in- 
dorsement on a security certificate in bearer form. The 
concept of indorsement applies only to registered securi- 
ties. A purported indorsement of bearer paper is normally 
of no effect. An indorsement "for collection," "for surren- 
der" or the like, charges a purchaser.with notice of ad- 
verse claims (Section 8-105(d) [55-8-105 NMSA 1978]) but 
does not operate beyond this to interfere with any right 
the holder may otherwise possess to have the security reg- 
istered. 

6. Subsection (f) makes clear fat the indorser. of a 
security certificate does not warrant that the issuer will 
honor the underlying obligation. In view of the nature of 
investment securities and the circumstances under which 
they are normally transferred, a transferor cannot be held 
to warrant as to the issuer's actions. As a transferor the 
indorser, of course, remains liable for breach of the war- 
ranties set forth in this Article (Section Br 108 [55-8-108 
NMSA 1978]). 

Definitional Cross References. — 

"Bearer form" Section 8-102(a)(2). 
1978] 

"Certificated security" Section 8- 102(a)(4) 

"Indorsement" Section 8-102(a)(11) 

"Purchaser" Sections 1-201(33) & 8-116, [55-1-201 & 55- 
8-116 NMSA 1978] 

"Registered form" Section 8-102(a)(13) 

"Security certificate" Section 8-102(a)(16) 


ANNOTATIONS 


Repeals and reenactments, — Laws 1996, ch. 47, § 
31, repealed former 55-8-304 NMSA 1978, as amended 
by Laws 1987, ch, 248, § 21, relating to the notice to pur- 
chaser of an adverse claim, and enacted a new section, ef- 
fective May 15, 1996. 


[55- 8 - 102 NMSA 


(a) If an instruction has been originated by an appropriate person but is incomplete in any 
other respect, any person may complete it as authorized and the issuer may rely on it as com- 
pleted, even though it has been completed incorrectly. 

(b) Unless otherwise agreed, a person initiating an instruction assumes only the obligations 
imposed by Section 55-8-108 NMSA 1978 and not an obligation that the security will be honored 


by the issuer, 


MA | “f 


History: 1978 Comp., § 55-8- 305, enacted by Laws 
1996, ch. 47, § 35. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved, 
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1. The term instruction is defined in Section 8-102(a) 
(12) [55-8-102 NMSA’ 1978] as a notification communi- 
cated to the issuer of an uncertificated security directing 
that transfer be registered. Section 8-107 [55-8-107 NMSA 
1978] specifies who may initiate an effective instruction. 

Functionally, presentation of an instruction is quite 
similar to the presentation of an indorsed certificate for 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved, 


55-8-306 


reregistration. Note that instruction is defined in terms 
of "communicate," see Section 8-102(a)(6) [55-8-102 NMSA 
1978]. Thus, the instruction may be in the form of a writ- 
ing signed by the registered owner or in any other form 
agreed upon by the issuer and the registered owner. Al- 
lowing nonwritten forms of instructions will permit the 
development and employment of means of transmitting 
instructions electronically. 

When a:person who originates an instruction leaves 
a blank and the blank later is completed, subsection (a) 
gives the issuer the same rights it would have had against 
the originating person had that person completed the 
blank. This is true regardless of whether the person com- 
pleting the instruction had authority to complete it. Com- 
pare Section 8-206 [55-8-206 NMSA 1978] and its Com- 
ment, dealing with blanks left upon issue.. 

2; Subsection (b) makes clear that the originator of an 
instruction, like the indorser of a security certificate, does 
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55-8-306 


not. warrant that the issuer will honor the underlying ob- 
ligation, but does make warranties as a transferor under 
Section 8-108 [55-8-108 NMSA 1978], 

Definitional Cross References. — 

"Appropriate person" Section 8-107 [55-8-107 NMSA 
1978] 

"Instruction" Section 8-102(a)(12) [55-8-102 NMSA 
1978] 

"Issuer" Section 8-201 [55-8-201 NMSA 1978] | 


ANNOTATIONS © 


Repeals and reenactments. — Laws 1996, ch. 47, § 
35, repealed former 55-8-305 NMSA 1978, as amended 
by Laws 1987, ch. 248, § 22, relating to staleness as no- 
tice of adverse claims, and enacted a new section, effec- 
tive May 15, 1996, For provisions of former section, see the 
1995 NMSA 1978 on NMOneSource.com. 


55-8-306. Effect of guaranteeing signature, indorsement or instruction. 


(a) A person who guarantees a AERA LUTE of an indorser of a security certificate warrants that 


at the time of signing: 
(1) the signature was genuine; 


(2) _ the signer was an appropriate person to indorse or, if the signature is by an agent, the 
agent had actual authority to act on behalf of the appropriate person; and 


(3) the signer had legal capacity to sign. 


(b) A person who guarantees a signature of the originator of an instruction warrants that at 


the time of signing: 
(1) the signature was genuine; 


(2) ‘the signer was an appropriate person to originate the instruction or, if the signature is 


by an agent, the agent had actual authority to act on behalf of the appropriate person, if the person 
specified in the instruction as the registered owner was, in fact, the registered owner, as to which 
fact the signature guarantor does not make a warranty; and 

(3) the signer had legal capacity to sign. 

(c) A person'who specially guarantees the signature of an originator of an instruction makes 
the warranties of a signature guarantor under Subsection (b) and also warrants that at the time 
the instruction is presented to the issuer:: 

(1) the person specified in the instruction as the registered: owner of the uncertificated 
security will be the registered owner; and 

(2) the transfer of the uncertificated security requested in the instruction will be regis- 
tered by the issuer free from all liens, security interests, restrictions and claims other than those 
specified in the instruction. 

(d) A guarantor under Subsections (a).and (b) or a pts eea fy guarantor under Subsection (c) does 
not otherwise warrant the rightfulness of the transfer. 

(e) A person who guarantees an indorsement of a’security certificate makes the warranties of 
a signature guarantor under Subsection (a) and also warrants the rightfulness of the transfer in 
all respects. 

(f) A person who guarantees an instruction requesting the transfer of an uncertificated secu- 
rity makes the warranties of a special signature guarantor under Subsection (c) and also warrants 
the rightfulness of the transfer in all respects. 

‘(g) An issuer may not require’a special guaranty of signature, a guaranty of indbrseinentie ora 
guaranty of instruction as a condition to registration of transfer, 

(h) The warranties under this section are made to a person taking or dealing with the.security 
in reliance on the guaranty, and the guarantor is liable to the person for loss resulting from their 
breach, An indorser or originator of an instruction whose signature, indorsement or instruction 
has been guaranteed is liable to a guarantor for any loss suffered by the guarantor as a result of 
. breach of the warranties of the guarantor. 
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History: 1978 Comp., § 55-8-306, enacted by Laws 
1996, ch. 47, § 36. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with Der TueesiOn of the PEB for the UCC. All 
rights reserved. 

1. Subsection (a) crores that a guarantor of the signa- 
ture of the indorser of a security certificate warrants that 
the signature is genuine, that the signer is an appropriate 
person or has actual authority to indorse on behalf of the 
appropriate person, and that the signer has legal capacity. 
Subsection (b) provides similar, though not identical, war- 
ranties for the guarantor of a signature of the originator 
of an instruction for transfer of an uncertificated security. 

Appropriate person is defined in Section 8-107(a) [55-8- 
107 NMSA 1978] to include a successor or person who has 
power under other law to act for a person who is deceased 
or lacks capacity. Thus if a certificate registered in the 
name of Mary Roe is indorsed by Jane Doe as executor of 
Mary Roe, a guarantor of the signature of Jane:Doe war- 
rants that she has power to act as executor. 

Although. the definition of appropriate person in Sec- 
tion 8-107(a) [55-8-107 NMSA 1978] does not itself in- 
clude an agent, an indorsement by an agent is effective 
under Section 8-107(b) if the agent has authority to act for 
the appropriate person. Accordingly, this section provides 
an explicit warranty of authority for agents. 

2. The rationale of the principle that a signature guar- 
antor warrants the authority of the signer, rather than sim- 
ply the genuineness of the signature, was explained in the 
leading case of Jennie Clarkson Home for Children v. Mis- 
souri, K. & TR. Co., 182 N.Y. 47, 74 N.E. 571, 70 A.L.R. 787 
(1905), which dealt with a guaranty of the signature of a 
person indorsing on behalf of a corporation. "If stock is held 
by an individual who is executing a power of attorney for its 
transfer, the member of the exchange who signs as a wit- 
ness thereto guaranties not only the genuineness of the sig- 
nature affixed to the power of attorney, but that the-person 
signing is the individual in whose name the stock stands. 
With reference to stock standing in the name of a corpora- 
tion, which can only sign a power of attorney through its au- 
thorized officers or agents, a different situation is presented. 
If the witnessing of the signature of the corporation is only 
that of the signature of a person who signs for the corpora- 
tion, then the guaranty is of no value, and there is nothing 
to protect purchasers or the companies who are called upon 
to issue new stock in the place of that transferred from the 
frauds of persons who have signed the names of corpora- 
tions without authority. If such is the only effect of the guar- 
anty, purchasers and transfer agents must first go to the 
corporation in whose name the stock stands and ascertain 
whether the individual who signed the power of attorney 
had authority to so do. This will require time, and in many 
cases will necessitate the postponement of the completion 
of the purchase by the payment of the money until the facts 
can be ascertained. The broker who is acting for the owner 
has an opportunity to become acquainted with his customer, 
and may readily before sale ascertain, in case of a corpora- 
tion, the name of the officer who is authorized to execute the 
power of attorney. It was therefore, we think, the purpose 
of the rule to cast upon the broker who witnesses the sig- 
nature the duty of ascertaining whether the person sign- 
ing the name of the corporation had authority to so do, and 
making the witness a guarantor that it is the signature of 
the corporation in whose name the stock stands." 
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3. Subsection (b) sets forth the warranties that can rea- 
sonably be expected from the guarantor of the signature of 
the originator of an instruction, who, though familiar with 
the signer, does not have any evidence that the purported 
owner is in fact the owner of the subject uncertificated se- 
curity. This is in contrast to the position of the person guar- 
anteeing a signature on a certificate who can see a certifi- 
cate in the signer’s possession in the name of or indorsed to 
the signer or in blank. Thus, the warranty in paragraph (2) 
of Subsection (b) is expressly conditioned on the actual reg- 
istration's conforming to that represented by the originator. 
If the signer purports to be the owner, the guarantor under 
paragraph (2), warrants only the identity of the signer. If, 
however, the signer is acting in a representative capacity, 
the guarantor warrants both the signer's identity and au- 
thority to act for the purported owner. The issuer needs no 
warranty as to the facts of registration because those facts 
can be ascertained from the issuer's own records. 

4. Subsection (c) sets forth a "special guaranty of sig- 
nature" under which the guarantor additionally warrants 
both registered ownership and freedom from undisclosed 
defects of record. The guarantor of the signature of an in- 
dorser of a security certificate effectively makes these war- 
ranties to a purchaser for value on the evidence of a clean 
certificate issued in the name of the indorser, indorsed to 
the indorser or indorsed in blank. By specially guarantee- 
ing under Subsection (c), the guarantor warrants that the 
instruction will, when presented to the issuer, result in 
the requested registration free from defects not specified. 

5. . Subsection (d) makes clear that the warranties of a 
signature guarantor are limited to those specified in this 
section and do not include a general warranty of rightful- 
ness. On the other hand subsections (e) and (f) provide that 
a person guaranteeing an indorsement or an instruction 
does warrant that the transfer is rightful in all respects. 

6. Subsection (g) makes clear what can be inferred 
from the combination of Sections 8-401 [55-8-401 NMSA 
1978] and 8-402 [55-8-402 NMSA.1978], that the issuer 
may not require as a condition to transfer a guaranty of 
the indorsement or instruction nor may it require a spe- 
cial signature guaranty. 

7. Subsection (h) specifies to whom the warranties in 
this section run, and also provides that a person who gives 
a guaranty under this section has an action against the 
indorser or originator for any loss suffered by the guaran- 
tor. 

Definitional Cross References. os 

"Appropriate person" Section 8-107 [55-8-107 NMSA 
1978] 

"Genuine" Section 1-201(18) [55-1-201 NMSA 1978] 

"Indorsement" Section 8-102(a)(11) [55-8-102 NMSA 


1978) 


"Instruction" Section 8-102(a)(12) 

"Issuer" Section 8-201 [55-8-201 NMSA 1978] 
"Security certificate" Section 8-102(a)(16) 
“Unicertinicated security" Section 8- SEEN ee 


ANNOTATIONS 


Repeals and reenactments. — Laws 1996, ch. 47, § 
36, repealed former 55-8-306 NMSA 1978, as amended by 
Laws 1987, ch. 248, § 23, rélating to warranties on pre- 
sentment and transfer of certificated securities and war- 
ranties of originators of instructions, and enacted a new 
section, effective May 15, 1996. For provisions of former 
section, see the 1995 NMSA 1978 on NMOneSource.com. 


55-8-307. Purchaser's right to requisites for registration of transfer. 


Unless otherwise agreed, the transferor of a security on due demand shall supply the purchaser 
with proof of authority to transfer or with any other requisite necessary to obtain registration of 
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the transfer of the security, but if the transfer is not for value, a transferor need not comply un- 
less the purchaser pays the necessary expenses. If the transferor fails within a reasonable time to 


comply with the demand, the purchaser may reject or rescind the transfer. 


History: 1978 Comp., § 55-8-307, enacted by Laws NMSA 1978], If a transfer is not for value the transferor 


1996, ch. 47, § 37. need not pay expenses, 
2. Ifthe transferor's duty is not performed the trans- 
OFFICIAL COMMENTS feree may reject or rescind the contract to transfer. The 
UCC Official Comments © by ALI & the NCCUSL. Re- transferee is not bound to do so,'An action for damages for 
produced with permission of the PEB for the UCC. All breach of contract may be preferred. 


Definitional Cross References, — 

"Purchaser" Sections 1-201(33) & 8-116 [55-1-201 & 55- 
8-116 NMSA 1978] 

"Security" Section 8-102(a)(15) [55-8-102 NMSA 1978] 

"Value" Sections 1-201(44) & 8-116 


rights reserved. 

1. Because registration of the transfer of a security 
is a matter of vital importance, a purchaser is here pro- 
vided with the means of obtaining such formal require- 
ments for registration as signature guaranties, proof of 


authority, transfer tax stamps and the like. The trans- ANNOTATIONS 

feror is the one in a position to supply most conveniently 

whatever documentation may be requisite for regis- Repeals and reenactments. — Laws 1996, ch. 47, § 
tration of transfer, and the duty to do so upon demand 37, repealed former 55-8-307 NMSA 1978, as amended by 
within a reasonable time is here stated affirmatively. Laws 1987, ch. 248, § 24, relating to the effect of delivery 
If an essential item is peculiarly within the province of without indorsement and the right to compel endorse- 
the transferor so that the transferor is the only one who ment, and enacted a new section, effective May 15, 1996. 
can obtain it, the purchaser may specifically enforce the For provisions of former section, see the 1995 NMSA 1978 
right to obtain it. Compare Section 8-304(d) [55-8-304 on NMOneSource.com. 


55-8-308 to 55-8-321. Repealed. 


Repeals. — Laws 1996, ch. 47, § 70 repealed 55-8-308 248, § 38, relating to the purchase of securities, effective 
through 55-8-321 NMSA 1978, as amended by Laws 1987, May 15, 1996. For provisions of former sections, see the 
ch. 248, §§ 25 through 37 and as enacted by Laws 1987, ch. 1995 NMSA 1978 on NMOneSource.com. 


PART 4 
REGISTRATION 


55-8-401. Duty of issuer to register transfer. 


(a) Ifa certificated security in registered form is presented to an issuer with a request to reg- 
ister transfer or an instruction is presented to an issuer with a request to register transfer of an 
uncertificated security, the issuer shall register the transfer as requested if: 

(1) under the terms of the security the person seeking registration of transfer is eligible to 
have the security registered in its name; 

(2) the indorsement or instruction is made by the appropriate person or by an agent who 
has actual authority to act on behalf of the appropriate person; 

(3) reasonable assurance is given that the indorsement or instruction is genuine and au- 
thorized (Section 55-8-402 NMSA 1978); 

(4) any applicable law relating to.the collection of taxes has been complied with; 

(5) the transfer does not violate any restriction on transfer imposed by the issuer in ac- 
cordance with Section 55-8-204 NMSA 1978; 

(6) a demand that the issuer not register transfer has not become effective under Sec- 
tion 55-8-403 NMSA 1978, or the issuer has complied with Section 55-8-403(b) NMSA 1978 but no 
legal process or indemnity bond is obtained as provided in Section 55-8-403(d) NMSA 1978; and 

(7) the transfer is in fact rightful or is to a protected purchaser. 

(b) Ifan issuer is under a duty to register a transfer of a security, the issuer is liable to a person 
presenting a certificated security or an instruction for registration or to the person's principal for 
loss resulting from unreasonable delay in registration or failure or refusal to register the transfer. 
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History: 1978 Comp., § 55-8-401, enacted by Laws 
1996, ch. 47, § 38. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission. of the PEB for the UCC, All 
rights reserved. 

1.. This section states the duty of the issuer to register 
transfers. A duty exists only if certain preconditions ex- 
ist. If any of the preconditions do not exist, there is no 
duty to register transfer. If an. indorsement on a security 
certificate is a forgery, there is no duty. If an instruction to 
transfer, an uncertificated security is not originated by an 
appropriate person, there is no duty. If there has not been 
compliance with applicable tax laws, there is no duty. If a 
security certificate is properly indorsed but nevertheless 
the transfer is in fact wrongful, there is no duty unless the 
transfer is to a protected purchaser (and the other precon- 
ditions exist). 

This section does not constitute 4 mandate that the is- 
suer must establish that all preconditions are met before 
the issuer registers a transfer. The issuer may waive the 
reasonable assurances specified in paragraph (a)(3). If 
it has confidence in the responsibility of the persons re- 
questing transfer, it may ignore questions of compliance 
with tax laws, Although an issuer has no duty if the trans- 
fer is wrongful, the issuer has no duty to inquire into ad- 
verse claims, see Section 8-404 [55-8-404 NMSA 1978]. 

2. By subsection (b) the person entitled to registration 
may not only compe! it but may hold the issuer liable in 
damages for unreasonable delay. 

3. Section 8-201(c) [55-8-201 1978] provides that with 
respect to registration of transfer, "issuer" means the 
person on whose behalf transfer books are maintained. 
Transfer agents, registrars or the like within the scope of 
their respective functions have rights and duties under 
this Part similar to those of the issuer. See Section 8-407 
[55-8-407 1978]. 

Definitional Cross References. — 

"Appropriate person" Section 8-107 [55-8-107 NMSA 
1978] 

"Certificated security" Section 8-102(a)(4) [55-8-102 
NMSA 1978] 

"Genuine" Section 1-201(18) [55-1-201 NMSA 1978] 

"Indorsement" Section 8-102(a)(11) 

"Instruction" Section 8-102(a)(12) 

"Issuer" Section 8-201 [55-8-201 NMSA 1978] 

"Protected purchaser" Section 8-303 [55-8-303 NMSA 
1978] 

"Registered form" Section 8-102(a)(13) 

"Uncertificated security" Section 8-102(a)(18) 


ANNOTATIONS 


Repeals and reenactments. — Laws 1996, ch: 47, § 
38, repealed former 55-8-401 NMSA 1978, as amended by 
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Laws 1987, ch, 248, § 39, and enacted a new section, effec- 
tive May 15, 1996. 

Purchaser. — Securities clearing firm which credited 
shares to a securities firm before it actually received the 
shares performed more than a purely intermediary func- 
tion and was a purchaser under former Section 55-8-401 | 
NMSA 1978. Broadcort Capital Corp. v. Summa Med. 
Corp., 972 F.2d 1183 (10th Cir. 1992). 
~ Action for conversion allowed. — An action for con- 
version is not foreclosed where a plaintiff also sues under 
former Section 55-8-401 NMSA 1978. Broadcort Capi- 
tal Corp. v. Summa Med. Corp., 972 F.2d 1183 (10th Cir. 
1992), 

Standing. — Securities clearing firm had standing un- 
der: former Section 55-8-401 NMSA 1978 as a principal 
of the company forwarding the stock certificate for regis- 
tration of transfer, because the firm remained responsible 
to its customers for delivering the shares of stock since 
its account was debited for these shares. Broadcort Capi- 
tal Corp. v. Summa Med. Corp., 972, F.2d 1183 (10th Cir. 
1992), 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 15A 
Am. Jur, 2d Commercial Code § 110 et seq. 

Transfer on corporate books as requisite of gift of stock, 
38 A.L.R. 1366. 

Failure to enter transfer of stock on havi of corpora- 
tion as affecting liability of transferor, 45 A.L.R. 187, 104 
A.L.R. 638. 

Corporation's refusal to issue, convert or transfer stock 
as conversion, 54 A.L.R, 1157. 

Right of corporation to refuse to register transfer of 
stock because of stockholder's indebtedness to it, where 
transfer is by operation of law, 65 A.L.R, 220. 

Necessity of delivery of stock certificate to complete 
valid gift of stock, 99 A.L.R. 1077, 23 A.L.R. 1171. 

Assumption of payment or guarantee of corporation's 
indebtedness as condition of transfer of its stock, 1038 
A.L.R, 1417. 

Right of pledgee of corporate stock to transfer of stock 
on books of company, 116 A.L.R. 571. 

Corporation's knowledge or suspicion of conflicting 
rights, 189 A.L.R. 273, 75 A.L.R.2d 746. 

Rights, duties and liability of corporation in connection 
with stock of infants or incompetents, 3 A.L.R.2d 881. 

Rights, duties and liability in connection with transfer 
of stock of decedent, 7 A.L.R.2d 1240. 

Remedy for refusal of corporation or its agent to regis- 
ter or effectuate transfer of stock, 22 A.L.R.2d 12. 

Transfer on corporate books as ‘sufficient for gift of 
stock, 6 A,L.R.4th 250, 

Lis pendens in suit to compel stock transfer, 48 
A,L.R.4th 731. 

11 C.J.S. Bonds § 15; 18 C.J.S. Corporations § 272; 81A 
C.J.S, States § 186, 


55-8-402. Assurance that indorsement or instruction is effective. 


(a) An issuer may require the following assurance that each Beep ery indorsement or each 


instruction is genuine and authorized: 


(1) 


in all cases, a guaranty of the signature of the person making an indorsement or origi- 


nating an instruction including, in the case of an instruction, reasonable assurance of identity; 


(2) 
surance of actual authority to sign; 


(3) 


if the indorsement is made or the instruction is originated by an agent, appropriate as- 


if the indorsement is made or the instruction is originated by a fiduciary pursuant to 


Section 55-8-107(a)(4) or (a)(5) NMSA 1978, appropriate evidence of appointment or incumbency; 
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(4) if there is more than one fiduciary, reasonenis assurance that all who are required to 
sign have done so; and 

(5) . if the indorsement is made or the instruction is originated by a person not covered by 
another provision of this subsection, assurance appropriate to the case corresponding as nearly as 
may be to the provisions of this subsection. ; 

(b) An issuer may elect to require reasonable assurance beyond that specified in this section. 

(c) In this section: 

(1) "guaranty of the signature" means a guaranty signed by or on behalf of a person rea- 
sonably believed by the issuer to be responsible. An issuer may adopt standards with respect to 
responsibility if they are not manifestly unreasonable; and 

(2) "appropriate evidence of appointment or incumbency" means: 

(i) in the case of a fiduciary appointed or qualified by a court, a certificate issued by or 
under the direction or supervision of the court or an officer thereof and dated within 60 aaye before 
the date of presentation for transfer; or 

(ii) in any other case, a copy of a document showing the appointment or a certificate 
issued by or on behalf of a person reasonably believed by an issuer to be responsible or, in the ab- 
sence of that document or certificate, other evidence the issuer reasonably considered appropriate. 


History: 1978 Comp., § 55-8-402, enacted by Laws does not make the fiduciary's signature ineffective. Sec- 
1996, ch. 47, § 39. tion 8-107(c) [55-8-107 NMSA 1978]. Hence court orders 
and other controlling instruments are omitted from Sub- 


OFFICIAL COMMENTS section (a). 
UCC Official Comments © by ALI & the NCCUSL. Re- Be ee a eres 
producéd with’ pérmisdion%6f the°PEB! for thé UCCHAL propriate evidence" of appointment or incumbency, and 


Subsection (c) indicates what evidence will be "appropri- 


1. An issuer is absolutely liable for wrongful registra- ate". In the case of a fiduciary appointed or qualified by a 
fon of transfor if the stidmanent br eeneiea Aa ue court that evidence will be a court certificate dated within 
fective, See Section 8-404 [55-8-404 NMSA 1978]. Accord- sixty days before the date of presentation, Subsection (c) 
ingly, an issuer is entitled to require such assurance as (2)(@). Where the fiduciary is not appointed or qualified by 
is reasonable under the circumstances that all necessary a court, as in the case of a successor trustee, Subsection (c) 
indorsements are effective, and thus to minimize its risk. (2)(4i) applies. In that case, the issuer may require a copy 
This section establishes the requirements the issuer may of a trust instrument or other document showing the ap- 
make in terms of documentation which, except in the rar- pointment, or it may require the certificate of a respon- 
est of instances, should be easily furnished. Subsection sible person. In the absence of such a document or cer- 
(b) provides that an issuer may require additional assur- tifieate, it may require other appropriate evidence. If the 
ances if that requirement is reasonable under the circum- security is registered in the name of the fiduciary as such, 
stances, but if the issuer demands more than reasonable the person's signature is effective even though the person 
assurance that the instruction or the necessary indorse- is no longer serving in that capacity, see Section 8-107(d) 
ments are genuine and authorized, the presenter may re- [55-8-107 NMSA 1978], hence no evidence of aneueney 
fuse the demand and sue for improper refusal to register. is needed, 

Section 8-401(b) [55-8-401 NMSA 1978]. 4. Circumstances may indicate that a necessary sig- 

2. Under Subsection (a)(1), the issuer may require in nature was unauthorized or was not that of an appropri- 
all cases a guaranty of signature. See Section 8-306 [55- ate person. Such circumstances would be ignored at risk 
8-306 NMSA 1978]. When an instruction is presented the of absolute liability. To minimize that risk the issuer may 
issuer always may require reasonable assurance as to properly exercise the option given by subsection (b) to re- 
the identity of the originator. Subsection (c) allows the is- quire assurance bey he reteat a Scene (a). 
suer to require that the person making these guaranties On the other hand, the facts at hand may reflect only on 
be one reasonably believed to be responsible, and the is- the rightfulness of the transfer. Such facts do not create a 
suer may adopt standards of responsibility which are not duty of inquiry, because the issuer is not liable to an ad- 
manifestly unreasonable. Regulations under the federal verse claimant unless the claimant obtains legal process. 
securities laws, however, place limits on the requirements ani es hee oes esl 1978]. 
transfer agents may impose concerning the responsibility : : j eee 
of eligible signature guarantors. See 17 CFR 240.17Ad-15. - seen iate person" Section 8-107 [55-8-107 NMSA 

3. This section, by paragraphs (2) through (5) of Sub- f Sad 
section (a), permits the issuer to seek confirmation that: ‘Genuine aren 1. pe nope van EET RENN A 
the indorsement or instruction is genuine and authorized. Indorsement" Section a a 
The permitted methods act as a double check on matters 1978] ng 8-102(a)(12) 
which are within the warranties of the signature guaran- Instruction" Section 8-102(a 


rights reserved. 


tor, See Section 8-306 [55-8-306 NMSA 1978]. Thus, an "Issuer" Section 8-201 [55-8-201 NMSA 1978] 
agent may be required to submit a power of attorney, a ANNOTATIONS 
corporation to submit a certified resolution evidencing the ; | 
authority of its signing officer to sign, an executor/or ad- Repeals and reenactments. — Laws 1996, ch. 47, § 
ministrator to submit the usual "short-form certificate," 31, repealed former 55-8-402 NMSA 1978, as amended by 
etc. But failure of a fiduciary to obtain court approval Laws 1987, ch. 248, § 40, and enacted a new section, effec- 
of the transfer or to comply with other requirements tive May 15, 1996. 

« 
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Am. Jur. 2d, A.L.R. and C.J.S. references, — Liabili- on ground of knowledge or suspicion of conflicting rights 
ties and duties of corporation in respect to sale or trans- of registered holder or third person, 189 A.L.R, 278, 75 
fer of corporate stock held by one having life estate, 126 A,L.R.2d 746. 

A.L.R. 1298. Rights, duties and liability of corporation in connection 

Duty of corporation to aR to. transfer stock on, with transfer of stock of decedent, 7 A.L.R.2d 1240. 


books to one who presents properly indorsed certificate 


55-8-403. Demand that issuer not register transfer. 


(a) A person who is an appropriate person to make an indorsement or originate an instruction 
may demand that the issuer not register transfer of a security by communicating to the issuer a 
notification that identifies the registered owner and the issue of which the security.is a part and 
provides an address for communications directed to the person making the demand. The demand 
is effective only if it is received by the issuer at a time and in a manner affording the issuer reason- 
able opportunity to act on it. 

(b) Ifa certificated security.in registered form is presented to an issuer with a request to reg- 
ister transfer or an instruction is presented to an issuer with a request to.register transfer of an 
uncertificated security after a demand thatthe issuer not register transfer has become effective, 
the issuer shall promptly communicate to (i) the person who initiated the demand at the address 
provided in the demand and (ii) the person who presented the security for registration of transfer 
or initiated the instruction requesting registration of transfer a notification stating that: 

(1) the certificated security has been presented for registration of transfer or instruction 
for registration of transfer of uncertificated security has been received; 

(2) a demand that the issuer not register transfer had previously been received; and. 

(3) the issuer will withhold registration of transfer for a period of time stated in the no- 
tification in order to provide the person who initiated the demand an opportunity to obtain legal 
process or an indemnity bond. ; 

(c) The period described in Subsection (b)(3) may not exceed 30 days after the date of commu- 
nication of the notification. A shorter period may be specified by the issuer if it is not manifestly 
unreasonable. 

(d) An issuer is not liable to a person who initiated a demand that thei issuer not register trans- 
fer for any loss the person suffers as a result of registration of a transfer pursuant to an effective 
indorsement or instruction if the person who initiated the demand does not, within the time stated 
in the issuer's communication, either: 

(1) obtain an appropriate restraining order, injunction or other process from a court of 
competent jurisdiction enjoining the issuer from registering the transfer; or 

(2) file with the issuer an indemnity bond, sufficient in the issuer's judgment to protect the 
issuer and any transfer agent, registrar or other agent of the issuer involved from any loss it or 
they may suffer by refusing to register the transfer. 

(e) This section does not relieve an issuer from liability for registering transfer pursuant to an 
indorsement or instruction that was not effective. . 


History: 1978 Comp., § 55-8-403, enacted by Laws 2. This section is intended to alleviate the problems 
1996, ch. 47, § 40. faced by registered owners of certificated securities who 
lose or misplace their certificates. A registered owner who 
OFFICIAL COMMENTS realizes that:a certificate may have been lost or stolen 
UCC Official Comments © by ALI & the NCCUSL. Re- should promptly report that fact to the sissuer, lest: the 
produced. with permission of the PEB for the UCC. All owner be precluded from asserting a claim for wrongful 
rights reserved. registration. See Section 8-406 [55-8-406 NMSA 1978}. 
1. The general rile under this Aetiela aetna if thera The usual practice of issuers and transfer agents is that 
has been an effective indorsement or instruction, a person when a certificate is reported as lost, the owner is notified 
who contends that registration of the transfer would, be that a replacement can be obtained if the owner provides 
wrongful should not be able to interfere with the registra- an indemnity bond. See Section 8-405 [55-8-405 NMSA 
tion process merely by sending notice of the assertion to 1978]. If the registered owner does not plan to transfer the 
the issuer. Rather, the claimant must obtain legal process. securities, the owner might choose not to obtain a replace- 
See Section 8-404 [55-8-404 NMSA 1978]. Section 8-403 ment, particularly if the owner suspects that the certifi- 
[55-8-403 NMSA 1978] is an exception to this general cate has merely been misplaced. ; 
rule. It permits the registered owner -- but not third par- Under this section, the owner's notification that the cer- 
ties -- to demand that the issuer not register a transfer tificate has been lost would constitute a demand that the 
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issuer not register transfer. No indemnity bond or legal "Certificated: security" Section 8-102(a)(4) [55-8-102 
process is necessary. If the original certificate is presented NMSA 1978] 
for registration of transfer, the issuer is required to notify "Communicate" Section 8-102(a)(6) 
the registered owner of that fact, and defer registration "Effective" Section’8-107 
of transfer for a stated period. In order to prevent undue "Indorsement" Section 8-102(a)(11) 
delay in the process of registration, the stated period may "Instruction" Section 8-102(a)(12) 
not exceed thirty days. This gives the registered owner "Issuer" Section 8-201 [55-8-201 NMSA 1978] 
an opportunity to either obtain legal process or post an "Registered form" Section 8-102(a)(13) 
indemnity bond and thereby prevent the issuer from reg- "Uncertificated security’ Section 8-102(a)(18) 
istering transfer.. (a 

3. Subsection (e) makes clear that this section does not ANNOTATIONS 
relieve an issuer from liability for registering a transfer Repeals and reenactments. — Laws 1996, ch. 47, 8 
pursuant to an ineffective indorsement. An issuer's liabil- 40, repealed former 55-8-403 NMSA 1978, as amended 
ity for wrongful registration in such cases does not depend by Laws 1987, ch. 248, § 41, relating to ive issuer's duty 
on the presence or absence of notice that the indorsement As to Wavarse daime aly Bnticted a 'few Beckon ertette 
was ineffective. Registered owners who are confident that May 15, 1996. ; ; 


they neither indorsed the certificates, nor did anything Am. Jur. 2d, A.L.R. and C.J.S. references. — Duty of 
that would preclude them from denying the effectiveness corporation upon presentation for transfer of stock stand- 
of another's indorsement, see Sections 8-107(b) [55-8-107 ing in one's name as trustee or other fiduciary, 56 A.L.R. 
NMSA 1978] and 8-406 [55-8-406 NMSA 1978], might 1199. j 

prefer to pursue their rights against the issuer for wrong- Liabilities and duties of corporation in respect to sale or 
ful registration rather than take advantage of the oppor- transfer of corporate stock held by one having life estate, 
tunity to post a bond or seek a restraining order when 126 A.L:R. 1298. 

notified by the issuer under this section that their lost 


Duty of corporation to refuse to transfer stock on 
certificates have been presented for registration in appar- M it 


books to one who presents properly endorsed certificate 


ently good order. on 
a5 ground of knowledge or suspicion of conflicting rights 
Definitional Cross References, va of registered holder ¢ or third person, 139 A.L.R. 273, 7 
Appropriate person" Section 8-107 [55-8-107 NMSA AL.R.2d 746. 
1978] 


55-8-404. Wrongful registration. 


(a) - Except as otherwise provided in Section 55-8-406 NMSA 1978, an issuer is liable for wrong- 
ful registration of transfer if the issuer has registered a transfer of a security to a person not en- 
titled to it and the transfer was registered: 

(1) ‘pursuant to an ineffective indorsement or instruction; 

(2) after a demand that the issuer not register transfer became effective under Sec- 
tion 55-8-403(a) NMSA 1978, and the issuer did not comply with Section 55-8-403(b) NMSA 1978; 

(3) after the issuer had been served with an injunction, restraining order or other legal 
process enjoining it from registering the transfer, issued by a court of competent jurisdiction, and 
the issuer had a reasonable opportunity to act on the injunction, restraining order or other legal 
process; or 

(4) by an issuer acting in collusion with the wrongdoer. 

(b) An issuer that is liable for wrongful registration of transfer under Subsection (a) on de- 
mand shall provide the person entitled to the security with a like certificated or uncertificated se- 
curity and any payments or distributions that the person did not receive as a result of the wrong- 
ful registration. If an overissue would result, the issuer's liability to provide the person with a like 
security is governed by Section 55-8-210 NMSA 1978. 

(c) Except as otherwise provided in Subsection (a) or ina law relating to the collection of taxes, 
an issuer is not liable to an owner or other person suffering loss as a result of the registration of a 
transfer of a security if registration was made pursuant to an effective indorsement or instruction. 


Hiitory| 1978 Comp., § 55-8-404, enacted by Laws reason to suspect that the indorsement was forged or that 

1996, ch. 47, § 41. the issuer obtained the ordinary assurances under Sec- 

tion 8-402 [55-8-402 NMSA 1978] does not relieve the 

OFFICIAL COMMENTS issuer from liability. The reason that issuers obtain sig- 

UCC Official Comments © by ALI & the NCCUSL. Ra. nature guaranties and other assurances is that they are 
produced with permission of the PEB for the UCC, All liable for wrongful registration. : 

rights reserved. Subsection (b) specifies the remedy for wrongful regis- 


1, Subsection (a)(1) provides that an issuer is liable tration. Pre-Code, cases, established ihe meeetere ad 
if it registers transfer pursuant to an indorsement or in- er's right to receive a new security where the issuer ha 
struction that was not effective. For example, an issuer wrongfully registered a transfer, but some cases also al- 
that registers transfer on a forged indorsement is liable lowed the registered owner to elect between an equitable 
to the registered owner. The fact that the issuer had no action to compel issue of a new security and an action for 
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damages. Cf Casper v. Kalt-Zimmers Mfg. Co., 159 Wis. The change made in the present version of Section 8-404 
517, 149 N.W. 754 (1914). Article 8 does not allow such [55-8-404 NMSA 1978] ensures that the rights of regis- 
election, The true owner of a certificated security is re- tered owners and the duties of issuers with respect to reg- 
quired to take a new security except where an overissue istration of transfer will be protected against third-party 
would result and a similar security is not reasonably interference in the same fashion as other rights of regis- 
available for purchase, See Section 8-210.[55-8-210 NMSA tered ownership. 
1978]. The true owner of an uncertificated security is en- Definitional Cross References. — 
titled and required to take restoration of the records to "Certificated security" Section: 8-102(a)(4) [55-8-102 
their proper state, with a similar exception for overissue. NMSA 1978] 

2. Read together, Subsections (c) and (a) have the ef- "Effective" Section 8-107 [55-8-107 NMSA 1978] 
fect of providing that an issuer has no duties to an ad- "Indorsement" Section 8-102(a)(11) 
verse claimant unless the claimant serves legal process "Instruction" Section 8-102(a)(12) 
on the issuer to enjoin registration.. Issuers, or their "Issuer" Section 8-201 [55-8-201 NMSA 1978] 
transfer agents, perform a record-keeping function. for the "Security" Section 8-102(a)(15) 
direct holding system that is analogous to the functions "Uncertificated security" Section 8-102(a)(18) 


performed by clearing corporations and securities inter- 


mediaries in the indirect holding system. This section ap- ANNOTATIONS 

plies to the record-keepers for the direct holding system Reveals aud reenactmentsn nn Lawe 1006 Chay 

the same standard that Section 8-115 [55-8-115 NMSA 43 Papudlea former 55-8-404 NMSA 1978, SAUER 

1978] applies to the record-keepers for the indirect hold- by Laws 1987, ch. 248, § 42, relating to liability and non- 

ing system, Thus, issuers are not liable to adverse claim- liability for registration, and enacted a new section, effec- 

ants merely on the basis of notice. As in the case of the tive May 15, 1996. For provisions of former section, see the 

analogous rules for the indirect holding system, the policy 1995 NMSA 1978 on NMOneSource.com. 

of this section is to protect the right of investors to have Am. Jur. 2d, A.L.R. and C.J.8. references. — Rights 

their securities transfers processed without the disrup- ePreeher and Hone fide purchaser of lost or stolen stock 

tion or delay that might result if the record-keepers risked certificates, 52 A.L.R. 947. 

liability to third parties, It would be undesirable to apply Duty of corporation upon presentation for transfer of 

different standards to the direct and indirect holding sys- stock standing in one's name as trustee or other fiduciary, 

tems, since doing so might operate as a disincentive to the 56 A.L.R. 1199. 

development of a book-entry direct holding system. Issuance by corporation of new stock certificates with- 
8. This section changes prior law under which an is- out requiring surrender of old, 61 A.L.R. 436, 150 A.L.R. 

suer could be held liable, even though it registered trans- 148. 


fer on an effective indorsement or instruction, if the issuer Giabilleestand duties obccr 

; : : : poration in respect to sale or 
had in some fashion been notified that the transfer might transfer of corporate stock held by one having life estate, 
be wrongful against a third party, and the issuer did not 126 A.L.R. 1298. 


appropriately discharge its duty to inquire into the ad- Duty of corporation to refuse to transfer stock on 
verse claim. See Section 8-403 (1978) [55-8-403 NMSA books to one who presents properly endorsed certificate 


1978], on ground of knowledge or suspicion of conflicting rights 
The rule of former Section 8-403 [55-8-403 NMSA 1978] poche ic Wise oucant tet nerson, 139 ALR, 273, 75 

was anomalous inasmuch as Section 8-207 [55-8-207 A.L.R.2d 746. ‘ : 

NMSA 1978] provides that the issuer is entitled to "treat Rights, duties and liability of corporation in connection 

the registered owner as the person exclusively entitled to with transfer of stock of infant or incompetent, 3 A.L.R.2d 

vote, receive notifications, and otherwise exercise all the 881. 

rights and powers of an owner." Under Section 8-207, the Rights, duties and liability of corporation in connection 

fact that a third person notifies the issuer of a claim does with transfer of stock of decedent, 7 A.L.R.2d 1240. 

not preclude the issuer from treating the registered owner Remedy for refusal of corporation or its agent to regis- 


as the person entitled to the security. See Kerrigan v. 
American Orthodontics Corp., 960 F.2d 43 (7th Cir. 1992). ter or effectuate transfer of stock, 22 A.L.R.2d 12. 


55-8-405. Replacement of lost, destroyed or wrongfully taken security 
certificate. 


(a) If an owner of a certificated security, whether in registered or bearer form, claims that the 
certificate has been lost, destroyed or wrongfully taken, the issuer shall issue a new certificate if 
the owner: 

(1) so requests before the issuer has notice that the certificate has been acquired by a pro- 
tected purchaser; 

(2) files with the issuer a sufficient indemnity bond; and 

(3) satisfies other reasonable requirements imposed by the issuer. 

(b) If, after the issue of a new security certificate, a protected purchaser of the original cer- 
tificate presents it for registration of transfer, the issuer shall register the transfer unless an 
overissue would result. In that case, the issuer's liability is governed by Section 55-8-210 NMSA 
1978. In addition to any rights on the indemnity bond, an issuer may recover the new certificate 
from a person to whom it was issued or any person taking under that person, except a protected 
purchaser. 
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History: 1978 Comp., § 55-8-405, enacted by Laws 
1996, ch. 47, § 42. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

1. This section enables the owner to obtain a replace- 
ment of a lost, destroyed or stolen certificate, provided 
that reasonable requirements are satisfied and a suffi- 
cient indemnity bond supplied. 

2. Where an "original" security certificate has reached 
the hands of a protected purchaser, the registered owner 
-- who was in the best position to prevent the loss, destruc- 
tion or theft of the security certificate -- is now deprived 
of the new security certificate issued as a replacement. 
This changes the pre-UCC law under which the original 
certificate was ineffective after the issue of a replacement 
except insofar as it might represent an action for dam- 
ages in the hands of a purchaser for value without notice. 
Keller v. Eureka Brick Mach, Mfg. Co., 43 Mo.App. 84, 11 
L.R.A. 472 (1890). Where both the original and the new 
certificate have reached protected purchasers the issuer 
is required to honor both certificates unless an overissue 
would result and the security is not reasonably available 
for purchase. See Section 8-210 [55-8-210 NMSA 1978]. In 
the latter case alone, the protected purchaser of the origi- 
nal certificate is relegated to an action for damages. In 
either case, the issuer itself may recover on the indemnity 
bond, 

Definitional Cross References. — 

"Bearer form" Section 8-102(a)(2) [55-8-102 NMSA 
1978] ' 

"Certificated security" Section 8-102(a)(4) 

"Issuer" Section 8-201 [55-8-201 NMSA 1978] 

"Notice" Section 1-201(25) [55-1-201 NMSA 1978] 

"Overissue" Section 8-210 [55-8-210 NMSA 1978] 

"Protected purchaser" Section 8-303 [55-8-303 NMSA 
1978] 

"Registered form" Section 8-102(a)(13) 

"Security certificate" Section 8-102(a)(16) 


ANNOTATIONS 


Repeals and reenactments. — Laws 1996, ch. 47, § 
42, repealed former 55-8-405 NMSA 1978, as amended by 
Laws 1987, ch: 248, § 43, and enacted a new section, effec- 
tive May 15, 1996. 

Issuer's obligation to issue a replacement stock 
certificate. — Section 55-8-405 NMSA 1978 precludes 
the issuance of a replacement stock certificate only if the 
issuer has notice that the original certificate has been ac- 
quired by a protected purchaser, not where the issuer has 
notice of an adverse claim, Wilde v. Westland Dev, Co., Inc., 
2010-NMCA-085, 148 N.M. 627, 241 P.3d 628. 

Exclusive remedy for registering a stock certifi- 
cate when a replacement stock certificate has been 
issued. — Section 55-8-405 NMSA 1978 provides the ex- 
clusive remedy through which the holder of an original 
stock certificate can register the certificate when a re- 
placement stock certificate has been issued and a stock 
issuer's actions in accordance with its obligations under 
55-8-405 NMSA 1978 displaces common law claims stem- 
’ ming from those actions. Wilde v. Westland Dev. Co., Inc., 
2010-NMCA-085, 148 N.M. 627, 241 P.3d 628. 

Issuer's obligation to issue a replacement stock 
certificate. — Where a registered shareholder sold 
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and transferred the shareholder's original certificate of 
shares in the defendant corporation; the original certifi- 
cate was subsequently transferred to plaintiff in 1989; 
the intervening original certificate holders did not regis- 
ter the original certificate in their names; when plaintiff 
attempted to register the original certificate in plain- 
tiffs name in 1990 and in 2007, the corporation refused 
to register the certificate; in 1998, a descendant of the 
registered shareholder filed an affidavit with the corpo- 
ration stating that the descendant was the heir of the 
registered shareholder and the corporation issued a 
replacement certificate to the descendant; plaintiff did 
not contend that plaintiff was a protected purchaser, 
that defendants had notice that the certificate had been 
acquired by a protected purchaser, that plaintiff gave 
value for the certificate, or that there was an effective en- 
dorsement on the certificate such that plaintiff could be 
deemed to have control of the certificate; and plaintiff's 
only contention was that plaintiff possessed the physi- 
cal copy of the certificate, the corporation was obligated 
under 55-8-405 NMSA 1978 to issue a replacement cer- 
tificate to the descendant of the registered shareholder, 
Wilde v. Westland Dev. Co., Inc., 2010-NMCA-085, 148 
N.M. 627, 241 P.3d 628. 

No conversion of a stock certificate occurred 
when a replacement certificate was issued to a per- 
son who did not own the original stock certificate. 
— Where a registered shareholder sold and transferred 
the shareholder's original certificate of shares in the de- 
fendant corporation; the original certificate was subse- 
quently transferred to plaintiff in 1989; the intervening 
original certificate holders did not register the original 
certificate in their names; plaintiff attempted to register 
the original certificate in plaintiffs name in 1990; the cor- 
poration refused to register the certificate; and in 2004, a 
descendant of the registered shareholder filed an affida- 
vit with the corporation stating that the descendant was 
the successor of the estate of the registered shareholder 
and the corporation issued a replacement certificate to the 
descendant, the issuance of the replacement certificate 
to the descendant did not constitute conversion because 
plaintiff was a protected purchaser under 55-8-405 NMSA 
1978, who could have sought to compel the corporation 
to register the original certificate, the issuance of the re- 
placement certificate to the descendant had no effect on 
the value of the original certificate possessed by plaintiff, 
and the descendant's conduct in obtaining the replace- 
ment certificate did not constitute the unlawful exercise 
of dominion and control over plaintiff's original certificate. 
Wilde v. Westland Dev. Co,, Inc., 2010-NMCA-085, 148 
N.M. 627, 241 P.3d 628. 

Am. Jur, 2d, A.L.R. and C.J.S. references, — Rights 
of owner and bona fide purchaser of lost or stolen stock 
certificates, 52 A.L.R. 947. 

Issuance by corporation of new stock certificates with- 
out requiring surrender of old, 61 A.L.R. 436, 150 A.L.R. 
148. 

Constitutionality, construction and application of stat- 
ute relating to lost, destroyed or stolen certificate of corpo- 
rate stock, 125 A.L.R. 997, 

Degree or quantum of evidence necessary to establish a 
lost instrument and its contents, 148 A.L.R. 400. 

Statutory requirements respecting issuance of corpo- 
rate stock as applicable to foreign corporations, 8 A.L.R.2d 
1185. 
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55-8-406. Obligation to notify issuer of lost, destroyed or wrongfully 
taken security certificate. 


If a security certificate has been lost, apparently destroyed or wrongfully taken, and the owner 
fails to notify the issuer of that fact within a reasonable time after the owner has notice of it’ and 
the issuer, registers a transfer of the security before receiving notification, the owner may not as- 
sert against the issuer a claim for registering the transfer under Section 55-8-404 NMSA 1978 or 
a claim to a new security certificate under Section 55-8-405 NMSA 1978. 


History: 1978 Comp., § 55-8-406, enacted by Laws unless the owner made an effective demand that the is- 

1996, ch. 47, § 438. suer not register transfer under Section 8-403 [55-8-403 
NMSA 1978]. 
OFFICIAL COMMENTS Definitional Cross References. — 

UCC Official Comments © by ALI & the NCCUSL. Re- Issuer’ Section 8-201 [55-8-201 NMSA 1978] 
produced with permission of the PEB for the UCC. All "Notify: Section 1- -201(25) [55-1-201, NMSA 1978] 
rights reserved. Security certificate" Section 8-102(a)(16) [55-8-102 

An owner who fails to notify the issuer within a reason- NMSA 1978] 
able time after the owner knows or has reason to know of ANNOTATIONS 
the loss or theft of a security certificate is estopped from 
asserting the ineffectiveness of a forged or unauthor- Repeals and reenactments. — Laws 1996, ch. 47, § 
ized indorsement and the wrongfulness of the registra- 43, repealed former 55-8-406 NMSA 1978, as amended by 
tion of the transfer. If the lost certificate was indorsed by Laws 1987, ch. 248, § 44, relating to the duties of an au- 
the owner, then the registration of the transfer was not thenticating trustee, transfer agent or registrar, and en- 


wrongful under Section 8-404 [55-8-404 NMSA 1978], acted a new section, May 15, 1998. 


55-8-407. Authenticating trustee, transfer agent and registrar. 


A person acting as authenticating trustee, transfer agent, registrar or other agent for an issuer 
in the registration of a transfer of its securities, in the issue of new security certificates or uncer- 
tificated securities or in the cancellation of surrendered security certificates has the same obliga- 
tion to the holder or owner of a certificated or uncertificated security with regard to the particular 
functions performed as the issuer has in regard to those functions. 


History: 1978 Comp., § 55-8-407, enacted by Laws authenticating duplicate certificates where securities 
1996, ch. 47, § 44... have been lost or stolen became obsolete in view of the 
provisions of Section 8-405 [55-8-405 NMSA 1978], which 


OFFICIAL COMMENTS makes express provision for the issue of substitute securi- 
UCC Official Comments © by ALI & the NCCUSL. Re- ties. It is not a breach of trust or lack of due diligence for 
produced with permission of the PEB for the UCC. All trustees to authenticate new securities. Cf Switzerland 
rights reserved. General Ins. Co, v. N.Y.C. & H.R.R. Co., 152 App.Div. 70, 
1. Transfer agents, isehitnaet and the like are here 136 N.Y.S. 726 (1912). 
expressly held liable both to the issuer and to the owner Definitional Cross References. we cae 
for wrongful refusal to register a transfer as well as for Certificated security" Section ‘8-102(a)(4) '[55-8-102 
wrongful registration of a transfer in any case within the NMSA 197 8] 
scope of their respective functions where the issuer would issuer Section 8-201 [55-8-201 NMSA 1978] 
itself be liable. Those cases which have regarded these "Security" Section 8-102(a)(15) 
parties solely as agents of the issuer and have therefore Security certificate Section 8-102(a)(16) 
refused to recognize their liability to the owner for mere Uncertificated security" Section 8-102(a)(18) 
non-feasance, i.e., refusal to register a transfer, are re- ANN 
jected. Hulse v. Consolidated Quicksilver Mining Corp., 65 OTARIONS 
Idaho 768, 154 P.2d 149 (1944); Nicholson v. Morgan, 119 Repeals and reenactments. — Laws 1996, ch. 47, § 
Misc. 309, 196 N.Y.Supp. 147 (1922); Lewis v. Hargadine- 44, repealed former 55-8-407 NMSA 1978, as amended by 
McKittrick Dry Goods Co., 305 Mo. 396, 274 S.W. 1041 Laws 1987, ch, 248, § 45, relating to the exchangeability 
(1924), of securities, and enacted a new section, May 15, 1996. For 
2. The practice frequently followed by authenticating provisions of former section, see the 1995 NMSA 1978 on 


trustees of issuing certificates of indebtedness rather than NMOneSource,com, 


55-8-408. Repealed. 


Repeals. — Laws 1996, ch. 47, § 70 repealed 55-8-408, For provisions of former section, see the 1995 NMSA 1978 
as amended by Laws 1987, ch. 248, § 46, relating to state- on NMOneSource.com. 
ments of uncertificated securities, effective May 15, 1996. 
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PART 5 
- SECURITY ENTITLEMENTS 


55-8-501. Securities account; acquisition of security entitlement from 
securities intermediary. 


(a) "Securities account" means an account to which a financial asset is or may be credited in 
accordance with an agreement under which the person maintaining the account undertakes to 
treat the person for whom the account is maintained as entitled to exercise the rights that com- 
prise the financial asset. | 

.(b) Except as otherwise provided in Subsections (d) and (e), a person acquires a security en- 

titlement if a securities intermediary: 

(1) indicates by book entry that a financial asset has been credited to the person's securi- 
ties account; : | 

(2) receives.a financial asset from the person or acquires a financial asset for the person 
and, in either case, accepts it for credit to the person's securities account; or 

(3) becomes obligated under other law, regulation or rule to credit a financial asset to the 
person's securities account. 

(c) If a condition of Subsection (b) has been met, a person has a security entitlement even 
though the securities intermediary does not itself hold the financial asset. 

(d) Ifa securities intermediary holds a financial asset for another person and the financial as- 
set is registered in the name of payable to the order of, or specially indorsed to the other person 
and has not been indorsed to the securities intermediary or in blank, the other person is treated 
as holding the financial asset directly rather than as having a security entitlement with respect to 
the financial asset. 

_(e) Issuance of a security is not establishment of a security entitlement. 


History: 1978 Comp., § 55-8-501, enacted by Laws Whether an arrangement between a firm and another 


1996, ch. 47, § 45. person concerning a security or other financial asset 
is a "securities account" under this Article depends on 

OFFICIAL COMMENTS | whether the firm has undertaken to treat the other per- 

CC Official C ts © by ALI & the NCCUSL. Re- son as entitled to exercise the rights that comprise the 
pine ck Geen oe tte of ai PEB for the UCC. All security or other financial asset. Section 1-102 [55-1-102 


rights reserved. NMSA 1978], however, states the fundamental principle 
1. Part 5 rules apply to security entitlements, and of interpretation that the Code provisions should be con- 
Section 8-501(b) [55-8-501 NMSA 1978] provides that a strued and applied to promote their underlying purposes 
person has a security entitlement when a financial asset and policies. Thus, the question whether a given arrange- 
has been credited to a "securities account." Thus, the term ment is a securities account should be decided not by dic- 
"securities account" specifies the type of arrangements be- tionary analysis of the words of the definition taken out of 
tween institutions and their customers that are covered context, but by considering whether it promotes the objec- 
by Part 5. A securities account is a consensual arrange- tives of Article 8 to include the arrangement within the 
ment in which the intermediary undertakes to treat the term securities account. 
customer as entitled to exercise the rights that comprise _The effect of concluding that an arrangement is a secu- 
the financial asset, The consensual aspect is covered by rities account is that the rules of Part 5 apply. Accordingly, 
the requirement that the account be established pursuant the definition of "securities account" must be interpreted 
to agreement. The term agreement is used in the broad in light of the substantive provisions in Part 5, which 


sense defined in Section 1-201(3) [55-1-201 NMSA 1978). describe the core features of the type of relationship for 
There is no requirement that a formal or written agree- which the commercial law rules of Revised Article 8 con- 


ment be signed, cerning security entitlements were designed. There are 

As the securities business is presently conducted, sev- many arrangements between institutions and other per- 
eral significant relationships clearly fall within the defi- sons concerning securities or other financial assets which 
nition of a securities account, including the relationship do not fall within the definition of "securities account" be- 
between a clearing corporation and its participants, a bro- cause the institutions have not undertaken Bape: the 
ker and customers who leave securities with the broker, other persons as entitled to exercise the ordinary rights 
and a bank acting as securities custodian and its custodial of an entitlement holder specified in the Part 5 rules. a 
customers. Given the enormous variety of arrangements example, the term securities account does not cover the 


concerning securities that exist today, and the certainty piri between a bank oe i. Peete oa be : 
that new arrangements will evolve in the future, it is not lationship between a trustee and the beneficiary of an or- 


: : : dinary trust, because those are not relationships in which 
ets Rie an ennai aoe arransernsmse, (as Erien the the holder of a financial asset has undertaken to treat the 


other as entitled to exercise the rights that comprise the 
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financial asset in the fashion contemplated by the Part 6 
rules, 


In short, the primary factor in deciding whether an ar-. 


rangement is a securities account is whether application 
of the Part 5 rules is consistent with the expectations of 
the parties to the relationship. Relationships not gov- 
erned by Part 5 may be governed by other parts of Article 
8 if the relationship gives rise to a new security, or may be 
governed by other law entirely. 

2. Subsection (b) of this section specifies what circum- 
stances give rise to security entitlements. Paragraph (1) of 
subsection (b) sets out the most important rule. It turns 
on the intermediary's conduct, reflecting a basic operat- 
ing assumption of the indirect holding system that: once 
a securities intermediary has acknowledged that it is 
carrying a position in a financial asset for its customer 
or participant, the intermediary is obligated to treat the 
customer or participant as entitled to the financial asset. 


Paragraph (1) does not attempt to specify exactly what | 


accounting, record-keeping, or information transmission 
steps suffice to indicate that the intermediary has cred- 
ited the account. That is left to agreement, trade practice, 
or rule in order to provide the flexibility necessary to ac- 
commodate varying or changing accounting and informa- 
tion processing systems. The point of paragraph (1) is that 
once an intermediary has acknowledged that it is carrying 
a position for the customer or participant, the customer or 
participant has a security entitlement. The precise form 
in which the intermediary manifests that acknowledg- 
ment is left to private ordering. 

Paragraph (2) of subsection (b) sets out a different oper- 
ational test, turning not on the intermediary's accounting 
system but on the facts that accounting systems are sup- 
posed to represent. Under paragraph (b)(2) a person has a 
security entitlement if the intermediary has received and 
accepted a financial asset for credit to the account of its 
customer or participant, For example, if a customer of a 
broker or bank custodian delivers a security certificate in 
proper form to the broker or bank to be held in the cus- 
tomer's account, the customer acquires a.security entitle- 
ment, Paragraph (b)(2) also covers circumstances in which 
the intermediary receives a financial asset from a third 
person for credit to the account of the customer or par- 
ticipant. Paragraph (b)(2) is not limited to circumstances 
in which the intermediary receives security certificates or 
other financial assets.in physical form. Paragraph (b)(2) 
also covers circumstances in which the intermediary ac- 
quires a security entitlement with respect to a financial 
asset which is to be credited to the account of the inter- 
mediary's own customer. For example, if a customer trans- 
fers her account from Broker A to Broker B, she acquires 
security entitlements against Broker B once the clearing 
corporation has credited the positions to Broker B's ac- 
count. It should be noted, however, that paragraph (b)(2) 
provides that a person acquires a security entitlement 
when the intermediary not only receives but also accepts 
the financial asset for credit to the account. This limita- 
tion is included to take account of the fact that there may 
be circumstances in which an intermediary has received a 
financial asset but is not willing to undertake the obliga- 
tions that flow from establishing a security entitlement. 
For example, a security certificate which is sent to an in- 
termediary may not be in proper form, or may represent 
a type of financial asset which the intermediary is not 
willing to carry for others. It should be noted that in all 
but extremely unusual cases, the circumstances covered 
by paragraph (2) will also be covered by paragraph (1), 
because the intermediary will have credited the positions 
to the customer's account. +: 

Paragraph (3) of subsection (b) sets out a residual 
test, to avoid any implication that the failure of an 
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intermediary to make the appropriate entries to credit a 
position to a customer's securities account would prevent 
the customer from acquiring the rights of an entitlement 
holder under Part 5. As is the case with the paragraph (2) 
test, the paragraph (3) test would not be needed for the 
ordinary cases, since they are covered by paragraph (1). 
3. Ina sense, Section 8-501(b) [55-8-501 NMSA 1978] 
is analogous to the rules set out in the provisions of Sec- 
tions 8-313(1)(d) [55-8-318 NMSA°1978] and 8-320 [55- 
8-320 NMSA 1978] of the prior version of Article 8 that 
specified what acts by a securities intermediary or clear- 
ing corporation sufficed as a transfer of securities held in 
fungible bulk. Unlike the prior version of Article 8, how- 
ever, this section is not based on the idea’ that an entitle- 
ment holder acquires rights only by virtue of\a."transfer" 
from the securities intermediary to the entitlement holder. 
In the indirect holding system, the significant fact is that 
the securities intermediary has undertaken to treat the 


. customer as entitled to the financial asset. It is up to the 


securities intermediary to take the necessary steps to en- 
sure that it will be able to perform its undertaking. It is, 
for example, entirely possible that a securities intermedi- 
ary might make entries in a customer's account reflecting 
that customer's acquisition of a certain security at a time 
when the securities intermediary did not itself happen to 
hold any units of that security. The person from whom the 
securities intermediary bought the security might have 
failed to deliver and it might have taken some time to 
clear up the problem, or there may have been an opera- 
tional gap in time between the crediting of a customer's 
account and the receipt of securities from another securi- 
ties intermediary. The entitlement holder's rights against 
the securities intermediary do not depend on whether or 
when the securities intermediary acquired its interests. 
Subsection (c) is intended to make this point clear, Sub- 
section (c) does not mean that the intermediary is free to 
create security entitlements without itself holding suf- 
ficient financial assets to satisfy its entitlement holders. 
The duty of a securities intermediary to maintain, suffi- 
cient assets is governed by Section 8-504 [55-8-504 NMSA 
1978] and regulatory law. Subsection (c) is included only 
to make it clear the question whether a person has ac- 
quired a security entitlement does not depend on whether 
the intermediary has complied with that duty. — 

4, Part 5 of Article 8 sets out a carefully designed sys- 
tem of rules for the indirect holding system. Persons who 
hold securities through brokers or custodians have secu- 
rity entitlements that are governed by Part 5, rather than 
being treated as the direct holders of securities. Subsec- 
tion (d) specifies the limited cireumstance in which a cus- 
tomer who leaves a financial asset with a broker or other 
securities intermediary has a direct interest in the finan- 
cial asset, rather than a security entitlement. 

The customer can be a direct holder only if the secu- 
rity certificate, or other financial asset, is registered in the 
name of, payable to the order of, or specially indorsed to 
the customer, and has not been indorsed by the customer 
to the securities intermediary or in blank. The distinction 
between those circumstances where the customer can be 
treated as direct owner and those where the customer 
has a security entitlement is essentially the same as the 
distinction drawn under the federal bankruptcy code be- 
tween customer name securities and customer property. 
The distinction does not turn on any form of physical iden- 
tification or segregation. A customer who delivers certifi- 
cates to a broker with blank indorsements or stock powers 
is not a direct holder but has a security entitlement, even 
though the broker holds those certificates in some form 
of separate safe-keeping arrangement for that particular 
customer, The customer remains the direct holder only 
if there is no indorsement or stock power'so that further 
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action by the customer is required to place the certificates 
in a form where they can be transferred by the broker. 

.\ The rule of subsection (d) corresponds to:the rule set out 
in Section 8-301(a)(3) [55-8-301 NMSA 1978) specifying 
when acquisition of possession of a certificate by a secu- 
rities intermediary counts as "delivery" to the customer. 

5. Subsection (e) is intended to make clear that Part 
5 does not:apply to.an arrangement in which a security is 
issued representing an interest in underlying assets, as 
distinguished from arrangements in which the underly- 
ing assets are carried in\a securities account. A common 
mechanism by which new financial instruments are de- 
vised is that a financial institution that holds some se- 
curity, financial instrument, or pool thereof, creates inv 
terests in that asset-or pool which are sold to others. In 
many such cases, the interests so created will fall within 
the definition of "security" in Section 8-102(a)(15) [55-8- 
102 NMSA 1978]. If so, then by virtue of Subsection (e) 
of Section 8-501 [55-8-501 NMSA 1978], the relationship 
between the institution that creates the interests and the 
persons who hold them is not a security: entitlement: to 
which the Part 5 rules apply. Accordingly, an arrangement 
such as an American depositary receipt facility which cre- 
ates freely transferable interests in underlying securities 
will be issuance of a security under Article 8 rather than 
establishment of a security entitlement to the underlying 
securities, 

The subsection (e) rule can be regarded as an aspect of 
the definitional rules specifying the meaning of securities 
account and security entitlement. Among the key com- 
ponents of the definition of security in Section 8-102(a) 
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(15) [55-8-102 NMSA 1978] are the "transferability" and 
"divisibility" tests. Securities, in the Article 8 sense, are 
fungible interests or obligations that are intended to be 
tradable. The concept of security entitlement under Part 
5 is quite different. A security entitlement is the pack- 
age of rights that a person has against the person's ‘own 
intermediary with respect to the positions carried in the 
person's. securities account: That package of rights is not, 
as such, something that is traded. When a customer sells 
a security that she had held through a securities account, 
her security entitlement is terminated; when she buys 
a security that she will hold through her securities ac- 
count, she acquires a security entitlement. In most cases, 
settlement of a securities trade will involve termination 
of one person's security entitlement and acquisition of a 
security entitlement by another person. That transaction, 
however, is not a "transfer" of the same entitlement from 
one person: to another. That is not to say that an entitle- 
ment holder cannot transfer an interest in her security 
entitlement as such; granting a security interest ina secu- 
rity entitlement is such’a transfer. On the other hand, the 
nature of a security entitlement is that the intermediary 
is undertaking duties only to the person identified as the 
entitlement holder. 

Definitional Cross References. — 

"Financial asset" Section 8-102(a)(9) [66 8-102 NMSA 
1978] , 
"Indorsement" Section 8-102(a)(11) 
"Securities intermediary" Section 8-102(a)(14) 
"Security" Section 8-102(a)(15) 
"Security entitlement" Section 8-102(a)(17) 


55-8-502. Assertion of adverse claim against entitlement holder. 


An action based on an adverse claim to a financial asset, whether framed in conversion, re- 
plevin, constructive trust, equitable lien or other theory, may not be asserted against a person who 
acquires a security entitlement under Section 55-8-501 NMSA 1978 for value and without notice 


of the adverse claim. 


History: 1978 Comp., s 55-8°502; enacted by Laws 
1996, ch. 47, § 46. 


OFFICIAL COMMENTS. , 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission. of the PEB for the UCC. All 
rights reserved, 

1. The section provides investors in the indirect hold- 
ing system with protection against adverse claims by 
specifying that no adverse claim can be asserted against 
a person who acquires a security entitlement under Sec- 
tion 8-501 [55-8-501 NMSA 1978] for value and without 
notice of the adverse claim. It plays a role in the indirect 
holding system analogous to the rule of the direct holding 
system that protected purchasers take free from adverse 
claims (Section 8-303 [55-8-303 NMSA 1978}). 

This section does not use the locution "takes free from 
adverse claims" because that could be confusing as ap- 
plied to the indirect holding system. The nature of indirect 
holding system is that an entitlement holder has an inter- 
est in common with others who hold positions in the same 
financial asset through the same intermediary. Thus, a 
particular entitlement holder's interest in the financial 
assets held by its intermediary is necessarily "subject 
to" the interests of others. See Section 8-503 [55-8-503 
NMSA 1978]. The rule stated in this section might have 
been expressed by saying that a person who acquires a se- 
curity entitlement under Section 8-501 [55-8-501 NMSA 
1978] for value and without notice of adverse claims takes 
"that security entitlement" free from adverse claims. That 


881 


formulation has not been used, however, for fear that it 
would be’ misinterpreted as suggesting that the person 
acquires a right to the underlying financial assets that 
could not be affected by the competing rights of others 
claiming through common or higher tier intermediaries. 
A security entitlement is a complex bundle of rights. This 
section does not deal with the question of what rights are 
in the bundle. Rather, this section provides that 6nce a 
person has acquired the bundle, someone else cannot take 
it away on the basis of assertion that the transaction in 
which the security entitlement was created involved a vio- 
lation of the claimant's rights. 

2. Because securities trades are typically settled on a 
net basis by book-entry movements, it would ordinarily be 
impossible for anyone to trace the path of any particular 
security, no matter how the interest of parties who hold 
through intermediaries is described. Suppose, for exam- 
ple, that S has a 1000 share position in XYZ common stock 
through an account with a broker, Able & Co, S's identical 
twin impersonates S and directs Able to sell the securities. 
That same day, B places an order with Baker & Co., to buy 
1000 shares of XYZ common’ stock, Later, S discovers the 
wrongful act and seeks to recover "her shares." Even if S 
can show that, at the stage of the trade, her sell order was 
matched with B's buy order, that would not suffice to show 
that "her shares” went to B. Settlement between Able and 
Baker occurs on a net basis forall trades in XYZ that day; 
indeed Able's net position may have been such that it re- 
ceived rather than delivered shares in XYZ through the 
settlement system. 
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In the unlikely event that this was the only trade in 
XYZ common stock executed in the market that day, one 
could follow the shares from S's account to B’s account. 
The plaintiff in an action:in conversion or similar legal 
action to enforce a property interest must show that the 
defendant has an item of property that belongs to the 
plaintiff. In this example, B's security entitlement is not 
the same item of property that formerly was held by S, it 
is anew package of rights that B acquired against Baker 
under Section 8-601 [55-8-501 NMSA 1978]. Principles of 
equitable remedies might, however, provide S with a ba- 
sis for contending that if the position B received was the 
traceable product of the wrongful taking of S's property 
by S's twin, a constructive trust should be imposed on B's 
property in favor of S, See G. Palmer, The Law of Restitu- 
tion § 2.14. Section 8-502 [55-8-502 NMSA 1978] ensures 
that no such claims can be asserted against a person, such 
as B in this example, who acquires a security entitlement 
under Section 8-501 for value and without notice, regard- 
less of what theory of law or equity is used to describe the 
basis of the assertion of the adverse claim. 

In the above example, S would ordinarily have no reason 
to pursue B unless Able is insolvent and S's claim will not 
be satisfied in the insolvency proceedings, Because S did 
not give an entitlement order for the disposition of her se- 
curity entitlement, Able must recredit her account for the 
1000 shares of XYZ common stock. See Section 8-507(b) 
[55-8-507 NMSA 1978]. 

3. The following examples illustrate the operation of 
Section 8-502 [55-8-502 NMSA 1978]. 

Example 1. Thief steals bearer bonds from Owner. Thief 
delivers the bonds to Broker for credit to Thief's securities 
account, thereby acquiring a security entitlement under 
Section 8-501(b) [55-8-501 NMSA 1978]. Under other law, 
Owner may have a claim to have a constructive trust im- 
posed on the security entitlement as the traceable product 
of the bonds that Thief misappropriated. Because Thief 
was himself the wrongdoer, Thief obviously had notice of 
Owner's adverse claim. Accordingly, Section 8-502 [55-8- 
502 NMSA 1978] does not preclude Owner from asserting 
an adverse claim against Thief. 

Example 2. Thief steals bearer bonds from Owner, Thief 
owes a personal debt to Creditor. Creditor has a securities 
account with Broker, Thief agrees to transfer the bonds 
to Creditor as security for or in satisfaction of his debt to 
Creditor. Thief does so by sending the bonds to Broker for 
credit to Creditor's securities account. Creditor thereby 
acquires a security entitlement under Section 8-501(b) 
[55-8-501 NMSA 1978]. Under other law, Owner may have 
a claim to have a constructive trust imposed on the se- 
curity entitlement as the traceable product of the bonds 
that Thief misappropriated. Creditor acquired the secu- 
rity entitlement for value, since Creditor acquired it as 
security for or in satisfaction of Thief's debt to Creditor. 
See Section 1-201(44) [55-1-201 NMSA 1978]. If Creditor 
did not have notice of Owner's claim, Section 8-502 [55-8- 
502 NMSA..1978] precludes any action by Owner against 
Creditor, whether framed in constructive trust or other 
theory. Section 8-105 [55-8-105 NMSA 1978] specifies 
what counts as notice of an adverse claim. 

Example 3, Father, as trustee for Son, holds XYZ Co. 
shares in a securities account with Able & Co. In violation 
of his fiduciary duties, Father sells the XYZ Co. shares 
and uses the proceeds for personal purposes. Father dies, 
and his estate is insolvent. Assume -- implausibly -- that 
Son is able to trace the XYZ Co. shares and show that the 
"same shares" ended up in Buyer's securities account with 
Baker & Co, Section 8-502 [55-8-502 NMSA 1978] pre- 
cludes any action by Son against Buyer, whether framed 
in constructive trust or other theory, provided that Buyer 
acquired the security entitlement for value and without 
notice of adverse claims, 


UNIFORM COMMERCIAL CODE 


882 


55-8-502 


Example 4. Debtor holds XYZ Co. shares in a securi- 
ties account with Able & Co. As collateral for a loan from 
Bank, Debtor grants Bank a security interest in the secu- 
rity entitlement to the XYZ Co. shares, Bank perfects by 
a method which' leaves Debtor with the ability to dispose 
of the shares. See Section 9-115 [55-9-115 NMSA 1978]. In 
violation of the security agreement, Debtor sells the XYZ 
Co. shares and absconds with the proceeds. Assume -- im- 
plausibly -- that Bank is able to trace the XYZ Co. shares 
and show that the "same shares" ended up in Buyer's se- 
curities account with Baker & Co. Section 8-502 [55-8-502 
NMSA 1978] precludes any action by Bank against Buyer, 
whether framed in constructive trust or other theory, pro- 
vided that Buyer acquired the security entitlement for 
value and without notice of adverse claims. 

Example 5. Debtor owns controlling interests in various 
public companies, including Acme and Ajax. Acme owns 
60% of the stock of another public company, Beta. Debtor 
causes the Beta stock to be pledged to Lending Bank 
as collateral for Ajax's debt. Acme holds the Beta stock 
through an account with a securities custodian, C Bank, 
which in turn holds through Clearing Corporation. Lend- 
ing Bank is also a Clearing Corporation participant. The 
pledge of the Beta stock is implemented by Acme instruct- 
ing C Bank to instruct Clearing Corporation to debit C 
Bank's account and credit Lending Bank's account. Acme 
and Ajax both become insolvent. The Beta stock ‘is still 
valuable. Acme's liquidator asserts that the pledge of the 
Beta stock for Ajax's debt was wrongful as against Acme 
and seeks to recover the Beta stock from Lending Bank. 
Because the pledge was implemented by an. outright 
transfer into Lending Bank's account at Clearing Cor- 
poration, Lending Bank acquired a security entitlement 
to the Beta stock under Section 8-501 [55-8-501 NMSA 


1978]. Lending Bank acquired the security entitlement 


for value, since it acquired it as security for a debt. See 
Section 1-201(44) [55-1-201 NMSA 1978]. If Lending 
Bank did not have notice of Acme's claim, Section 8-502 
[55-8-502 NMSA 1978] will preclude any action by Acme 
against Lending Bank, whether framed in constructive 
trust or other theory. 

4, Although this section protects entitlement holders 
against adverse claims, it does not protect them against 
the risk that their securities intermediary will not itself 
have sufficient financial assets to satisfy the claims of all 
of its entitlement holders. Suppose that Customer A holds 
1000 shares of XYZ Co, stock in an account with her bro- 
ker, Able & Co, Able in turn holds 1000 shares of XYZ Co. 
through its account with Clearing Corporation, but has no 
other positions in XYZ Co. shares, either for other custom- 
ers or for its own proprietary account. Customer B places 
an order with Able for the purchase of 1000 shares of XYZ 
Co. stock, and pays the purchase price. Able credits B's 
account with a 1000 share position in XYZ Co. stock, but 
Able does not itself buy any additional XYZ Co. shares. 
Able fails, having only 1000 shares to satisfy the claims 
of A and B. Unless other insolvency law establishes a dif- 
ferent distributional rule, A and B would share the 1000 
shares held by Able pro rata, without regard to the time 
that their respective entitlements were established. See 
Section 8-503(b) [55-8-503 NMSA 1978]. Section 8-502 
[55-8-502 NMSA 1978] protects entitlement holders, such 
as A and B, against adverse claimants, In this case, how- 
ever, the problem that A and B face is not that someone 
is trying to take away their entitlements, but that the 
entitlements are not worth what they thought. The only 
role that Section 8-502 plays in this case is to preclude 
any assertion that A has some form of claim against B by 
virtue of the fact that Able's establishment of an entitle- 
ment in favor of B diluted A's rights to the limited assets 
held by Able. 

Definitional Cross References. — 
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"Adverse, claim" Section 8-102(a)(1) [55-8-102 NMSA "Security entitlement" Section 8-102(a)(17) 

1978] "Value" Sections 1-201(44) & 8-116 [55-1-201 & 55-8- 
"Financial asset" Section 8-102(a)(9) 116 NMSA 1978] 
"Notice of adverse claim" Section 8-105 [55-8- 105 

NMSA 1978] 


55-8-503. Property interest of entitlement holder in financial asset held 
by securities intermediary. 


(a) To the extent necessary for a securities intermediary to satisfy all security entitlements 
with respect to a particular financial asset, all interests in that financial asset held by the secu- 
rities intermediary are held by the securities intermediary for the entitlement holders, are not 
property of the securities intermediary and are not subject to claims of creditors of the securities 
intermediary, except as otherwise provided in Section 55-8-511 NMSA 1978. 

(b). An entitlement holder's property interest with respect to a particular financial asset under 
Subsection (a) is a pro rata property interest in all interests in that financial asset held by the 
securities intermediary, without regard to the time the entitlement holder acquired the security 
entitlement or the time the securities intermediary acquired the interest in that financial asset. 

(c) An entitlement holder's property interest with respect to a particular financial asset under 
Subsection (a) may be enforced against the securities intermediary only by exercise of the entitle- 
ment holder's rights under Sections 55-8-505 through 55-8-508 NMSA 1978. 

(d) An entitlement holder's property interest with respect to a particular financial asset under 
Subsection (a) may be enforced against a purchaser of the financial asset or interest therein only 
if: 

(1) insolvency proceedings have been initiated by or against the securities intermediary; 

(2) the securities intermediary does not have sufficient interests in the financial asset to 
satisfy the security entitlements of all of its entitlement holders to that financial asset; 

(3) the securities intermediary violated its obligations under Section 55-8-504 NMSA 1978 
by transferring the financial asset or interest therein to the purchaser; and 

(4) the purchaser is not protected under Subsection (e). The trustee or other liquidator, 
acting on behalf of all entitlement holders having security entitlements with respect to a particu- 
lar financial asset, may recover the financial asset or interest therein from the purchaser. If the 
trustee or other liquidator elects not to pursue that right, an entitlement holder whose security 
entitlement remains unsatisfied has the right to recover its interest in the financial asset from the 
purchaser. 

(e) An action based on the entitlement holder's property interest with respect to a particular 
financial asset under Subsection (a), whether framed in conversion, replevin, constructive trust, 
equitable lien or other, theory, may not be asserted against any purchaser of a financial asset or 
interest therein who gives value, obtains control and does not act in collusion with the securities 
intermediary in violating the securities intermediary's obligations under Section 55-8-504 NMSA 
1978. 


History: 1978 Comp., § 55-8-503, enacted by Laws to state that "customers' securities" are not subject to 


1996, ch. 47, § 47. creditors' claims. Rather Subsection (a) provides that to 

the extent necessary to satisfy all customer claims, all 

OFFICIAL COMMENTS units of that security held by the firm are held for the 

UCC Official Comments © by ALI & the NCCUSL. Re- entitlement holders, are not property of the securities 

produced with permission of the PEB for the UCC. All intermediary, and are not subject to creditors' claims, 

rights reserved. except as otherwise provided in Section 8-511 [55-8-511 
1. This section specifies the sense in which a secu- NMSA 1978]. 


An entitlement holder's property interest under this 
section is an interest with respect to a specific issue of 
securities or financial assets. For example, customers of 
a firm who have positions in XYZ common stock have se- 
curity entitlements with respect to the XYZ common stock 
held by the intermediary, while other customers who have 
positions in‘ ABC common stock have security entitle- 
ments with respect to the ABC common stock held by the 
intermediary. 


rity entitlement is an interest in the property held by 
the securities intermediary. It expresses the ordinary 
understanding that securities that a firm holds for its 
customers are not general assets of the firm subject to 
the claims of creditors, Since securities intermediaries 
generally do not segregate securities in such fashion that 
one could identify particular securities as the ones held 
for customers, it would not be realistic for this section 
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Subsection (b) makes clear that the property interest 
described in subsection (a) is an interest held in common 
by all entitlement holders who have entitlements to a par- 
ticular security or other financial asset. Temporal factors 
are irrelevant. One entitlement holder cannot claim that 
its rights to the assets held by the intermediary are supe- 
rior to the rights of another entitlement holder by virtue 
of having acquired those rights before, or after, the other 


entitlement holder. Nor does it matter whether the inter- 


mediary had sufficient assets to satisfy all entitlement 
holders' claims at one point, but no longer does. Rather, all 
entitlement holders havea pro rata interest in whatever 
positions in that financial asset the intermediary holds, 

Although this section describes the property interest of 
entitlement holders in the assets held by the intermedi- 
ary, it- does not necessarily determine how property held 
by a failed intermediary will be distributed in insolvency 
proceedings. If the intermediary fails and its affairs are 
being administered in an insolvency proceeding; the appli- 
cable insolvency law governs how the various parties hav- 
ing claims against the firm are treated. For example, the 
distributional rules for stockbroker liquidation proceed- 
ings under the Bankruptcy Code and Securities Investor 
Protection Act ("SIPA") provide that all customer property 
is distributed pro rata among all customers in proportion 
to the dollar value of their total positions, rather than 
dividing the property on an issue by issue basis. For in- 
termediaries that are not subject to the Bankruptcy Code 
and SIPA, other insolvency law would determine what 
distributional rule is applied. 

2. Although this section recognizes that the entitle- 
ment holders of a securities intermediary have a property 
interest in the financial assets held by the intermediary, 
the incidents of this property interest are established by 
the rules of Article 8, not by common law property con- 
cepts. The traditional Article 8 rules on certificated securi- 
ties were based on the idea that a paper certificate could 
be regarded as a nearly complete reification of the under- 
lying right. The rules on transfer and the consequences of 
wrongful transfer could then be written using the same 
basic.concepts as the rules for physical chattels. A person's 
claim of ownership of a certificated security is a right toa 
specific identifiable physical object, and that right can be 
asserted against any person who ends up in possession of 
that physical certificate, unless cut off by the rules pro- 
tecting purchasers for value without notice. Those con- 
cepts do not work for the indirect holding system. A se- 
curity entitlement is not,a claim to a specific identifiable 


thing; it is a package of rights and interests that a person 
has against the person's securities intermediary and the 


property held by the intermediary. The idea that’discrete 
objects might be traced through the hands of different 
persons has no place in the Revised Article 8 rules for the 
indirect holding system. The fundamental principles of 
the indirect holding system rules are that an entitlement 
holder's own intermediary has the obligation to see to it 
that the entitlement, holder: receives all of the economic 
and corporate rights that comprise the financial asset, 
and that the entitlement holder can look only to:that in- 
termediary for performance of the obligations. The entitle- 
ment holder cannot assert rights directly against other 
persons, such as other intermediaries through whom the 
intermediary holds the positions, or third parties to whom 
the intermediary may have wrongfully transferred inter- 
ests, except in extremely unusual circumstances where 
the third party was itself a participant in the wrongdo- 
ing. Subsections (c) through (e) reflect these fundamental 
principles. 

Subsection (c) provides that an entitlement holder's 
property interest can be enforced against the intermedi- 
ary only by exercise of the entitlement. holder's rights un- 
der Sections 8-505 [55-8-505 NMSA 1978] through 8-508 
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[55-8-508 NMSA 1978]. These are the provisions that set 
out the duty of an intermediary to see to it that the enti- 
tlement holder receives all of the economic and corporate 
rights that comprise the security. If the intermediary is 
in insolvency proceedings and can no longer perform in 
accordance with the ordinary Part 5 rules, the applicable 
insolvency law will determine how the intermediary's as- 
sets are to be distributed. 

Subsections (d) and (e) specify the limited circum- 
stances in which an entitlement holder's property inter- 
est can be asserted against a third person to whom the 
intermediary transferred a financial asset that was sub- 
ject to the entitlement holder's claim when held by the 
intermediary. Subsection (d) provides that the property 
interest of entitlement holders cannot be asserted against 
any transferee except in the circumstances therein, speci- 
fied. So long as the intermediary is solvent, the entitle- 
ment holders must look to the intermediary to satisfy 
their claims. If the intermediary does not hold financial 
assets corresponding to the entitlement holders’ claims, 
the intermediary has the duty to acquire them. See Sec- 
tion 8-504 [55-8-504 NMSA 1978]. Thus, paragraphs (1), 
(2), and (3) of Subsection (d) specify that the only occasion 
in which the entitlement holders can pursue transferees 
is when the intermediary. is unable to perform its obliga- 
tion, and the transfer to the transferee was a violation of 
those obligations. Even in that case, a transferee who gave 
value,and obtained control is protected by virtue of the 
rule in Subsection (e), unless the transferee acted in collu- 
sion with the intermediary. 

Subsections (d) and (e) have the effect of protecting 
transferees from an intermediary against adverse claims 
arising out of assertions by the intermediary's entitle- 
ment holders that the intermediary acted wrongfully in 
transferring the financial assets. These rules, however, 
operate in a slightly different fashion than traditional 
adverse claim cut-off rules. Rather than specifying that a 
certain class of transferee takes free from all claims, Sub- 
sections (d) and (e) specify the circumstances in which 
this particular form of claim can be asserted against a 
transferee. Revised Article 8 also contains general ad- 
verse claim cut-off rules forthe indirect holding system. 
See Sections 8-502 [55-8-502 NMSA 1978] and 8-510 [55- 
8-510.NMSA 1978]. The rule of Subsections (d) and (e) 
takes precedence over the general cut-off rules of those 
sections, because Section 8-503 [55-8-503 NMSA 1978] 
itself defines and sets limits on the assertion of the prop- 
erty interest of entitlement holders, Thus, the question 
whether entitlement holders' property interest can be 
asserted as an adverse claim against a transferee from 


‘the intermediary is governed’by the collusion test of Sec- 


tion 8-503(e), rather than by the "without notice" test.of 
Sections 8-502 and 8-510. 

3. The limitations that subsections (c) through (e) 
place on the ability of customers of a failed intermedi- 
ary to recover securities or other. financial assets from 
transferees are consistent with the fundamental -poli- 
cies of investor protection that underlie this Article and 
other bodies of law governing the securities business, 
The commercial law rules for the securities holding and 
transfer system must be assessed from the forward- 
looking perspective of their impact on the vast number 
of transactions in which no wrongful conduct occurred 
or will occur, rather than from the post hoc perspective 
of what rule might be most advantageous to a particular 
class of persons in litigation that might arise out of the 
occasional case in which someone has acted wrongfully. 
Although one can devise hypothetical scenarios where 
particular customers might find it advantageous to be 
able to assert rights against someone other than the 
customers' own intermediary, commercial law rules that 
permitted customers to do so would impair rather than 
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promote the interest of investors and the safe and ef- 
ficient operation of the clearance and settlement system. 
Suppose, for example, that Intermediary A transfers 
securities to B, that Intermediary A acted wrongfully 
as against its customers in so doing, and that after the 
transaction Intermediary A did not have sufficient secu- 
rities to satisfy its obligations to its entitlement holders. 
Viewed solely from the standpoint of the customers of 
Intermediary A, it would seem that permitting the prop- 
erty to be recovered from B, would be good for inves- 
tors, That, however, is not the case. B may itself be an 
intermediary with its own customers, or may be some 
other institution through which individuals invest, such 
as a pension fund or investment company. There is no 
reason to think that rules permitting customers of an 
intermediary to trace and recover securities that their 
intermediary wrongfully transferred work to the advan- 
tage of investors in general, To the contrary, application 
of such rules would often merely shift losses from one 
set of investors to another, The uncertainties that would 
result from rules permitting such recoveries would work 
to the disadvantage of all participants in the securities 
markets. 

The use of the collusion test in Section 8-503(e) [55- 
8-503. NMSA 1978] furthers the interests of investors 
generally in the sound and efficient operation of the se- 
curities holding and settlement system. The effect of the 
choice of this standard is that customers of a failed inter- 
mediary must show that the transferee from whom they 
seek to recover was affirmatively engaged in wrongful 
conduct, rather than casting on the transferee any bur- 
den of showing that the transferee had no awareness of 
wrongful conduct by the failed intermediary. The rule of 
Section 8-503(e) is based on the long-standing policy that 
it is undesirable to impose upon purchasers of securities 
any duty to investigate. whether. their sellers may be act- 
ing wrongfully. , 

Rather than imposing duties to investigate, the general 
policy of the commercial law of the securities holding and 
transfer system has been to eliminate legal rules that 
might induce participants to conduct investigations of 
the authority of persons transferring securities on behalf 
of others for fear that they might be held liable for partic- 
ipating in a wrongful transfer. The rules in Part 4 of Ar- 
ticle 8 concerning transfers by fiduciaries provide a good 
example, Under Lowry v. Commercial & Farmers' Bank, 
15 F. Cas. 1040 (C.C.D. Md. 1848) (No. 8551), an issuer 
could be held liable for wrongful transfer if it registered 
transfer of securities by a fiduciary under circumstances 
where it had any reason to believe that the fiduciary may 
have been acting improperly. In one sense that seems to 
be advantageous for beneficiaries who might be harmed 
by wrongful conduct by fiduciaries. The consequence of 
the Lowry rule, however, was that in order to protect 
against risk of such liability, issuers developed the prac- 
tice of requiring extensive documentation for fiduciary 
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stock transfers, making such transfers cumbersome and 
time consuming, Accordingly, the rules in Part 4 of Ar- 
ticle 8, and in the prior fiduciary transfer statutes, were 
designed to discourage transfer agents from conducting 
investigations into the rightfulness of transfers by fidu- 
ciaries, 

The rules of Revised Article 8 implement for the indi- 
rect holding system the same policies that the rules on 
protected purchasers and registration of transfer adopt 
for the direct holding system. A securities intermedi- 
ary is, by definition, a person who is holding securities 
on behalf of other persons. There is nothing unusual 
or suspicious about a transaction in which a securities 
intermediary sells securities that it was holding for its 
customers, That is exactly what securities intermediar- 
ies are in business to do. The interests of customers of 
securities intermediaries would not be served by a rule 
that required counterparties to transfers from securities 
intermediaries to investigate whether the intermediary 
was acting wrongfully against its customers. Quite the 
contrary, such a rule would impair the ability of securi- 
ties intermediaries to perform the function that custom- 
ers want. 

The rules of Section 8-503(c) [55-8-5083 NMSA 1978] 
through (e) apply to transferees generally, including 
pledgees. The reasons for treating pledgees in the same 
fashion as other transferees are discussed in the Com- 
ments to Section 8-511 [55-8-511 NMSA 1978]. The state- 
ment in Subsection (a) that an intermediary holds finan- 
cial assets for customers and not as its own property does 
not, of course, mean that the intermediary lacks power 
to transfer the financial assets to others. For example, 
although Article 9 provides that for a security interest 
to attach the debtor must have "rights" in the collateral, 
see Section 9-208 [55-9-203 NMSA 1978], the fact that an 
intermediary is holding a financial asset’in a form that 
permits ready transfer means that it has such rights, 
even if the intermediary is acting wrongfully against its 
entitlement holders in granting the security interest. The 
question whether the secured party takes subject to the 
entitlement holder's claim in such a case is governed by 
Section 8-511, which is an application to secured transac- 
tions of the general principles expressed in Subsections 
(d) and (e) of this section. 

Definitional Cross References. — 

"Control" Section 8-106 [55-8-106 NMSA 1978] 

"Entitlement holder" Section 8-102(a)(7) [55-8-102 
NMSA 1978] 

"Financial asset" Section 8-102(a)(9) 

"Insolvency proceedings" Section 1-201(22) [55-1-201 
NMSA 1978] 

"Purchaser" 
NMSA 1978] 

"Securities intermediary" Section 8-102(a)(14) 

"Security entitlement” Section 8-102(a)(17) 

"Value" Sections 1-201(44) & 8-116" 


Sections 1-201(83) & 8-116 [55-8-116 


55-8-504. Duty of securities intermediary to maintain financial asset. 


(a) A securities intermediary shall promptly obtain and thereafter maintain a financial asset 
in a quantity corresponding to the aggregate of all security entitlements it has established in favor 
of its entitlement holders with respect to that financial asset. The securities intermediary may 
maintain those financial assets directly or through one or more other securities intermediaries. 

(b) Except to the extent otherwise agreed by its entitlement holder, a securities intermediary 
may not grant any security interests in a financial asset it is obligated to maintain pursuant to 


Subsection (a). 


(c) Asecurities intermediary satisfies the duty in Subsection (a) if: 
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(1) the securities intermediary acts with respect to the duty as: agreed upon by the: entitle: 
ment holder and the securities intermediary; or 


(2) 


in the absence of agreement, the securities intermediary exercises sf care in accor- 


dance with reasonable commercial standards to obtain and maintain the financial asset. 9 
(d) This section does not apply to a clearing corporation that is itself the obligor of an option or 
similar obligation to which its entitlement holders have security entitlements. 


History: 1978 Big s 55-8-504, enacted by Laws 
1996, ch. 47, § 48. 


OFFICIAL COMMENTS 


UCC Official Comments © by, ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved, 

1. This section expresses one of the core elements 
of the relationships for which the Part 5 rules were de- 
signed, to wit, that a securities intermediary undertakes 
to hold financial assets corresponding to the security en- 
titlements of its entitlement holders. The locution, "shall 
promptly obtain and shall thereafter maintain" is taken 
from the corresponding regulation under federal securi- 
ties law, 17 C.ER. § 240,15c3-3, This section recognizes 
the reality that as the securities business is conducted 
today, it is not possible to identify particular securities as 
belonging to customers as distinguished from other par- 
ticular securities that are the firm's own property. Secu- 
rities firms typically keep all securities in fungible form, 
and may maintain their inventory of a particular security 
in various locations and forms, including physical secu- 
rities held in vaults or in transit to transfer agents, and 
book entry positions at one or more clearing corporations. 
Accordingly, this section states that a securities interme- 
diary shall maintain a quantity of financial assets corre- 
sponding to the aggregate of all security entitlements it 
has established. The last sentence of subsection (a) pro- 
vides explicitly that the securities intermediary may hold 
directly or indirectly. That point is implicit in the use of 
the term "financial asset," inasmuch as Section 8-102(a) 
(9) [55-8-102 NMSA 1978] provides that the term "finan- 


cial asset" may refer either to the underlying asset or the 


means by which it is held, including both security certifi- 
cates and security entitlements. 

2. Subsection (b). states explicitly a Bone that is im- 
plicit in the notion that a securities intermediary must 
maintain financial assets corresponding to the security 
entitlements of its entitlement holders, to wit, that it is 
wrongful for a securities intermediary to grant security 
interests in positions that it needs to satisfy custom- 
ers' claims, except as authorized by the customers, This 
statement does not determine the rights of a secured 
party to whom a securities intermediary wrongfully 
grants a security interest; that issue is governed by Sec- 
tions 8-503 [55-8-503 NMSA 1978] and 8-511 [55-8-511 
NMSA 1978]. 

Margin accounts are common examples of arrange- 
ments in which an entitlement holder authorizes the 


securities intermediary to grant security interests in’ 


the positions held for the entitlement holder. Securities 
firms commonly obtain the funds needed to provide mar- 
gin loans to their customers by "rehypothecating" the 
customers' securities. In order to facilitate rehypotheca- 
tion, agreements between margin customers and their 
brokers commonly authorize the broker to commingle, 
securities of all margin customers for rehypothecation to 
the lender who provides the financing, Brokers commonly 
rehypothecate customer securities having a value some- 
what greater than the amount of the loan made to the 
customer, since the lenders who provide the necessary 
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financing to the broker need some cushion of protection 
against the risk of decline in the value of the rehypoth- 
ecated securities. The extent and manner in which a firm 
may rehypothecate customers’ securities are determined 
by the agreement between the intermediary and the enti- 
tlement holder and by applicable regulatory law. Current 
regulations under the federal securities laws require that 
brokers obtain the explicit consent of customers before 
pledging customer securities or commingling different 
customers' securities for pledge. Federal regulations also 
limit the extent to which a broker may rehypothecate 
customer securities to 110% of the aggregate amount of 
the borrowings of all customers. 

3. The statement in this section that an intermediary 
must obtain and maintain financial assets corresponding 
to the aggregate of all sécurity entitlements it has estab- 
lished is intended only to capture the general point that 
one of the key elements that distinguishes securities ac- 
counts from other relationships, such as deposit accounts, 
is that the intermediary undertakes to maintain a direct 
correspondence between the positions it holds and the 
claims of its customers. This section is not intended as a 
detailed specification of precisely how the intermediary 
is to perform this duty, nor whether there may be special 
circumstances in which an intermediary's general duty is 
excused. Accordingly, the general statement of the duties 
of a securities intermediary in this and the following sec- 
tions is supplemented by two other provisions. First, each 
of Sections 8-504: [55-8-504 NMSA 1978] through 8-508 
[55-8-508 NMSA 1978] contains an "agreement/due care" 
provision. Second, Section 8-509 [55-8-509 NMSA 1978] 
sets out general qualifications on the duties stated in 
these sections, including the important point that compli- 
ance with corresponding regulatory provisions constitutes 
compliance with the Article 8 duties. 

4, The “agreement/due care" provision in subsection 
(c) of this section is necessary to provide sufficient flex- 
ibility to accommodate the general duty stated in Sub- 
section (a) to the wide variety of circumstances that may 
be encountered in the modern securities holding system. 
For the most common forms of publicly traded securities, 
the modern depository-based indirect holding system has 
made the likelihood of an actual loss of securities remote, 
though correctable errors in accounting or temporary in- 
terruptions of data processing facilities may occur. Indeed, 
one of the reasons for the evolution of book-entry systems 
is to eliminate the risk of loss or destruction of physical 
certificates. There are, however, some forms of securities 
and other financial assets which must still be held in 
physical certificated form, with the attendant. risk of loss 
or destruction. Risk of loss or delay may be a more signifi- 
cant consideration in connection with foreign securities. 
An American securities intermediary may well be willing 
to hold a foreign security in+a securities account for its 
customer, but the intermediary may have relatively little 
choice of or control over foreign intermediaries through 
which the security must in turn be held. Accordingly, it 
is common for American securities intermediaries to dis- 
claim responsibility for custodial risk of holding through 
foreign intermediaries. 
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Subsection (c)(1) provides that a securities intermedi- 
ary satisfies the duty stated in Subsection (a) if the in- 
termediary acts with respect to that duty in accordance 
with the agreement. between the intermediary and the 
entitlement holder, Subsection (c)(2) provides that if there 
is no agreement on the matter, the intermediary satisfies 
the Subsection (a) duty if the intermediary exercises due 
care in accordance with reasonable commercial standards 
to obtain and maintain the financial asset in question: 
This formulation does not state that the intermediary has 
a universally applicable’statutory duty of due care. Sec- 
tion 1-102(3) [55-1-102 NMSA 1978] provides that stat- 
utory duties of due care cannot be disclaimed by agree- 
ment, but the "agreement/due care" formula contemplates 
that there:may be particular circumstances where the 
parties do not.wish to: create a specific duty of due care, 
for example, with respect to foreign securities.. Under Sub- 
section (c)(1), compliance with the agreement constitutes 
satisfaction of the Subsection (a) duty, whether or not the 
agreement provides that the ye eee will exercise 
due care. 

In each of the sections where the' 'agreement/due care" 
formula is used, it provides that entering into an agree- 
ment and performing in accordance with that agree- 
ment is a method by which the securities intermediary 
may satisfy the statutory duty statedsin that section. 
Accordingly, the general obligation of good faith perfor- 
mance of statutory and contract duties, see Sections 1- 
203 [55-1-203 NMSA 1978] and 8-102(a)(10) [55-8-102 
NMSA. 1978], would apply to such an agreement. It 
would not be consistent with the obligation of good faith 
performance for an agreement to purport to establish 
the usual sort of arrangement between an intermedi- 
ary and entitlement,holder, yet disclaim altogether one 
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of the basic elements that define that relationship, For .. 


example, an agreement stating that’an intermediary as- 
sumes no responsibilities whatsoever for the safekeep- 
ing any of the entitlement holder's securities positions 
would not. be consistent with good faith performance of 
the intermediary's duty to obtain and maintain financial 
assets corresponding to the entitlement holder's secu- 
rity entitlements. 

To the extent that no agreement under Subsection (c) 
(1) has specified the details of the intermediary's per- 
formance of the subsection (a) duty, Subsection (c)(2) 
provides that the intermediary satisfies that duty if it 
exercises due care in accordance with reasonable com- 
mercial standards. The duty of care includes both care 
in the intermediary's own operations and care in the 
selection of other intermediaries through whom the in- 
pd chee holds the assets in question. The statement 
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of the obligation of due care is meant.to incorporate the 
principles of the common law under which the specific 
actions or precautions necessary to meet the obligation 
of care are determined by such factors as the nature and 
value of the property, the customs and practices of the 
business, and the like. 

5. This section necessarily states the duty of a securi- 
ties intermediary to obtain and maintain financial assets 
only at the very general and abstract level. For the most 
part, these matters are specified in great detail by regula- 
tory law. Broker-dealers registered under the federal se- 
curities laws are subject to detailed regulation concerning 
the safeguarding of customer securities, See 17 C.E.R. § 
240.15c3-3, Section. 8-509(a) [55-8-509 NMSA 1978] pro- 
vides explicitly that if a securities intermediary complies 
with such regulatory law, that. constitutes compliance 
with Section 8-504 [55-8-504 NMSA 1978]. In certain cir- 
cumstances, these rules permit a firm to be in a position 
where it temporarily lacks a sufficient quantity of finan- 
cial assets to satisfy, all customer claims. For example, if 
another firm has failed to make a delivery to the firm in 
settlement of a trade, the firm is permitted a certain pe- 
riod of time to clear up the problem before it is obligated 
to obtain the necessary securities from some other source. 

6. Subsection (d) is intended to recognize that there 
are some circumstances, where the duty to maintain a 
sufficient quantity of financial assets does not apply be- 
cause the intermediary is not holding anything on behalf 
of others. For example, the Options Clearing Corporation 
is treated as a*"securities intermediary" under this Ar- 
ticle, although it does not itself hold options on behalf 
of its participants. Rather, it becomes the issuer of the 
options, by virtue of guaranteeing the obligations of par- 
ticipants in the clearing corporation who have written 
or purchased the options cleared through it. See Sec- 
tion 8-103(e) [55-8-108 NMSA 1978]. Accordingly, the 
general duty. of an intermediary under Subsection (a) 
does not apply, nor would other provisions of Part 5: that 
depend upon the existence of a requirement that the se- 
curities intermediary hold financial assets, such as Sec- 
tions 8-503 [55-8-503 NMSA 1978] and 8-508 [55-8-508 
NMSA 1978]. 

Definitional Cross References. — 

"Agreement" Section 1-201(8) [55-1-201 NMSA 1978] 

"Clearing corporation" Section 8-102(a)(5) [55-8-102 
NMSA 1978] 

"Entitlement holder" Section 8-102(a)(7) 

"Financial asset" Section 8-102(a)(9) 

"Securities intermediary" Section 8-102(a)(14) 

"Security entitlement" Section 8-102(a)(17) 


55- 8-505. Duty of eecuritiae intermediary with respect to payments and 


distributions. 


(a) A securities intermediary shall take action to obtain a payment or distribution made by the 
issuer of a financial asset. A securities intermediary satisfies the duty if: 
(1) the securities intermediary acts with respect to the duty as agreed upon by the entitle- 
ment holder and the securities intermediary; or 


(2) 


in the absence of agreement, the securities intermediary exercises due care in accor- 


dance with reasonable commercial standards to attempt to obtain the payment or distribution. 
(b) A securities intermediary is obligated to its entitlement holder for a payment or distribu- 
tion made by the issuer of a financial asset if the payment or distribution is received by the securi- 


ties intermediary. 


887 


© 2022 State of New Mexico, New Mexico Compilation Commission. All rights reserved, 


55-8-506 


History: 1978 Comp., § 55-8-505, enacted by Laws 
1996, ch. 47, § 49. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the OCC. All 
rights reserved. 

1, One of the core elements of the securities account 
relationships for which the Part 5 rules were designed 
is that the securities intermediary passes through to the 
entitlement holders the economic benefit of ownership of 
the financial asset, such as payments and distributions 
made by the issuer. Subsection (a) expresses the ordi- 
nary understanding that a securities intermediary will 
take appropriate action to see to it that any payments or 
distributions made by the issuer are received. One of the 
main reasons that investors make use of securities in- 
termediaries is to obtain the services of a professional in 
performing the record-keeping and other functions neces- 
sary to ensure that payments and other distributions are 
received. 

2. Subsection (a) incorporates the same "agreement/ 
due care" formula as the other provisions of Part 5 deal- 
ing with the duties of a securities intermediary. See Com- 
ment 4 to Section 8-504 [55-8-504 NMSA 1978]. This 
formulation permits the parties to specify by agreement 
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what action, if any, the intermediary is to take with re- 
spect to the duty to obtain payments and distributions. 
In the absence of specification by agreement, the inter- 
mediary satisfies the duty if the intermediary exercises 
due care in accordance with reasonable commercial stan- 
dards. The provisions of Section 8-509 [55-8-509 NMSA 
1978] also apply to the Section 8-505 [55-8-505 NMSA 
1978] duty, so that compliance with applicable regulatory 
requirements constitutes compliance with the Section 8- 
505 duty. 

8. Subsection (b) provides that a securities inter- 
mediary is obligated to its entitlement holder for those 
payments or distributions made by the issuer that are 
in fact received by the intermediary. It does not deal 
with the details of the time and manner of payment. 
Moreover, as with any other monetary obligation, the 
obligation to pay may be subject:to other rights of the 
obligor, by way of set-off counterclaim or the like. Sec- 
tion 8-509(c) [55-8-509 NMSA 1978] makes this point 
explicit. 

Definitional Cross References. — 

"Agreement" Section 1-201(8) [55-1-201 NMSA 1978] 

"Entitlement: holder" Section 8-102(a)(7) [55-8-102 
NMSA 1978] 

"Financial asset" Section 8-102(a)(9) 

"Securities intermediary" Section 8-102(a)(14) 

"Security entitlement" Section 8-102(a)(17) 


55-8-506. Duty of securities intermediary to exercise rights as directed 


by entitlement holder. 


A securities intermediary shall exercise rights with respect to a financial asset if directed to do 
so by an entitlement holder. A securities intermediary satisfies the duty if: 
(1) the securities intermediary acts with respect to the duty as agreed upon by the entitlement 


holder and the securities intermediary; or 


(2) 


in the absence of agreement, the securities intermediary either places the entitlement 


holder in a position to exercise the rights directly or exercises due care in accordance wim reason- 
able commercial standards to follow the direction of the entitlement holder. 


History: 1978 Comp., § 55-8-506, enacted by Laws 
1996, ch. 47, § 50. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

1. Another of the core elements of the securities ac- 
count relationships for which the Part 5 rules were de- 
signed. is that although the intermediary may, by virtue 
of the structure of the indirect holding system, be the 
party who has the power to exercise the corporate and 
other rights that come from holding the security, the in- 
termediary exercises. these powers as representative of 


the entitlement holder rather than at its own discretion., 


This characteristic is one of the things that distinguishes 
a securities account from other arrangements where one 
person holds securities "on behalf of" another, such as the 
relationship between a mutual fund and its shareholders 
or a trustee and its beneficiary. 

2, The fact that the intermediary exercises the rights 
of security holding as representative of the entitlement 
holder does not, of course, preclude the entitlement holder 
from conferring discretionary authority upon the inter- 
mediary. Arrangements are not uncommon in which in- 
vestors do not wish to have their intermediaries forward 


888 


proxy materials or other information. Thus, this section 
provides that the intermediary shall exercise corporate 
and other rights "if directed to do so" by the entitle- 
ment holder. Moreover, as with the other Part 5 duties, 
the "agreement/due care" formulation is used in stating 
how the intermediary is to perform this duty. This section 
also provides that the intermediary satisfies the duty if 
it places the entitlement holder in a position to exercise 
the rights directly. This is to take account of the fact that 
some of the rights attendant upon ownership of the secu- 
rity, such as rights to bring derivative and other litigation, 
are far removed from the matters that intermediaries are 
expected to perform. 

3. This section, and the two that follow, deal with the 
aspects of securities holding that are related to invest- 
ment decisions. For example, one of the rights of holding 
a particular security that would fall within the purview 
of this section would be the right to exercise a conversion 
right for a convertible security. It is quite common for in- 
vestors to confer discretionary authority upon another 
person, such as an investment adviser, with respect to 
these rights and other investment decisions. Because this 
section, and the other sections of Part 5, all specify that a 
securities intermediary satisfies the Part 5 duties if it acts 
in accordance with the entitlement holder's agreement, 
there is no inconsistency between the statement of duties 
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of a securities intermediary and these common arrange- intermediaries. By virtue of Section 8-509(a), compliance 

ments. with such regulatory requirement constitutes compliance 
4. Section 8-509 [55-8-509 NMSA 1978] also applies with the Section 8-506 duty. 

to the Section 8-506 [55-506 NMSA 1978] duty, so that Definitional Cross References. — 

compliance with applicable regulatory requirements "Agreement" Section 1-201(3) [55-1-201 NMSA 1978] 

constitutes compliance with this duty. This is quite im- "Entitlement holder" Section 8-102(a)(7) [55-8-102 

portant in: this context, since the federal securities laws NMSA 1978] 

establish a comprehensive:system of regulation of the dis- "Financial asset" Section 8-102(a)(9) 

tribution of proxy materials and exercise of voting rights "Securities intermediary" Section 8-102(a)(14) 


with respect:to securities held through brokers and other "Security entitlement" Section 8-102(a)(17) 
55-8-507. Duty of securities intermediary to comply with entitlement 
order. 


(a) A-securities intermediary shall comply with an entitlement order if the entitlement order is 
originated by the appropriate person, the securities intermediary has had reasonable opportunity 
to assure itself that the entitlement order is genuine and authorized, and the securities intermedi- 
ary has had reasonable opportunity to comply with the entitlement order. A securities intermedi- 
ary satisfies the duty if: ) 

(1) the securities intermediary acts with respect to the duty as agreed upon by the entitle- 
ment holder and the securities intermediary; or 

(2) in the absence of agreement, the securities intermediary exercises due care in accor- 
dance with reasonable commercial standards to comply with the entitlement order. 

(b) Ifa securities intermediary transfers a financial asset pursuant to an ineffective entitle- 
ment order, the securities intermediary shall reestablish a security entitlement in favor of the per- 
son entitled to it and pay or credit any payments or distributions that the person did not receive 
as a result of the wrongful transfer. If the securities intermediary does not reestablish a security 
entitlement, the securities intermediary is liable to the entitlement holder for damages. 


History: 1978 Comp., § 55-8-507, enacted by Laws [55-8-102 NMSA 1978] as the person "identified in the re- 
1996, ch. 47, § 51. cords of a securities intermediary as the person having a 
Le security entitlement." Thus, the general rule is that an in- 


OFFICIAL COMMENTS termediary's duty with respect to entitlement orders runs 
UCC Official Comments © by ALI & the NCCUSL. Re- only to the person with whom the intermediary has es- 
produced with permission of the PEB for the UCC. All tablished a relationship. One of the basic principles of the 


indirect holding system is that securities intermediaries 
owe duties only to their own customers. See also Section 8- 
115 [55-8-115 NMSA 1978]. The only situation in which a 
securities intermediary has a duty to comply with entitle- 
ment orders originated by a person other than the person 
with whom the intermediary established a relationship is 
covered by Section 8-107(a)(4) and (a)(5), which provide 
that the term "appropriate person" includes the succes- 
sor or personal representative of a decedent, or the cus- 
todian or guardian of a person who lacks capacity. If the 
entitlement holder is competent, another person does not 
fall within the defined term "appropriate person" merely 
by virtue of having power to act as an agent for the en- 
titlement holder, Thus, an intermediary is not required to 
determine at its peril whether a person who purports to 
be authorized to act for an entitlement holder is in fact 
authorized to do so. If an entitlement holder wishes to 
be able to act through agents, the entitlement holder can 
establish appropriate arrangements in advance with the 
securities intermediary. 

One important application of this principle is that if an 
entitlement holder grants a security interest in its secu- 


rights reserved. 

1. Subsection (a) of this section states another aspect 
of duties of securities intermediaries that make up secu- 
rity entitlements -- the securities intermediary's duty to 
comply with entitlement orders. One of the main reasons 
for holding securities through securities intermediaries is 
to enable rapid transfer in settlement of trades. Thus the 
right to have one's orders for disposition of the security 
entitlement honored is an inherent part of the relation- 
ship. Subsection (b) states the correlative liability of a 
securities intermediary for transferring a financial asset 
from an entitlement holder's account pursuant to an en- 
titlement order that was not effective. 

2. The duty to comply with entitlement orders is sub- 
ject to several qualifications. The intermediary has a duty 
only with respect to an entitlement order that is in fact 
originated by the appropriate person. Moreover, the in- 
termediary has a duty only if it has had reasonable op- 
portunity to assure itself that the order is genuine and 
authorized, and reasonable opportunity to comply with 
the order. The same "agreement/due care" formula is used 
in this section as in the other Part 5 sections on the duties 


of intermediaries, and the rules of Section 8-509 [55-8-509 rity entitlements to a third-party lender, the intermedi- 
NMSA 1978] apply to the Section 8-507 [55-8-507 NMSA ary owes no duties to the secured party, unless the inter- 
1978] duty, mediary has entered into a "control" agreement in which 


it agrees to act on entitlement orders originated by the 


[55-8-107 NMSA 1978]. In the usual case, the appropri- secured. party. See Section 8-106 [55-8-106 NMSA 1978]. 
ate person is the entitlement holder, see Section 8-107(a) Even though the security agreement or some other docu- 
(3). Entitlement holder is defined in Section 8-102(a)(7) ment may give the secured party authority to act as agent 


8. Appropriate person is defined in Section 8-107 
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for the debtor, that would not make the secured party an 5. The term entitlement order does not cover all di- 
"appropriate person" to whom the security intermediary rections that a customer might give a broker concerning 
owes duties, If the entitlement holder and securities inter- securities held through the broker. Article 8 is not a codi- 
mediary have agreed to such a control arrangement, then fication of all of the law of customers and stockbrokers. 
the intermediary's action in following instructions from Article 8 deals with the settlement of securities trades, 
the secured party would satisfy the subsection (a) duty. not the trades. The term entitlement order does not re- 
Although an agent, such as the secured party in this ex- fer to instructions to a broker to make trades, that is, 
ample, is not an "appropriate person," an entitlement or- enter into contracts for the’ purchase or sale of securi- 
der is "effective" if originated by an authorized person. See ties. Rather, the entitlement order is the mechanism of 
Section 8-107(a) [55-8-107 NMSA 1978] and (b). Moreover, transfer for securities held through intermediaries, just 
Section 8-507(a) [55-8-507 NMSA 1978] provides that the as indorsements and instructions are the mechanism 
intermediary satisfies its duty if it acts in accordance with for securities held directly. In the ordinary case the cus- 
the entitlement holder's agreement. tomer's. direction to the broker to.deliver the securities at 
4, Subsection (b) provides that an intermediary is li- settlement is implicit in the customer's instruction to the 
able for a wrongful transfer if the entitlement order was broker to sell. The distinction*is, however, significant in 
"ineffective." Section 8-107 [55-8-107 NMSA 1978] speci- that this section has no application to the relationship be- 
fies whether an entitlement order is effective. An "effec- tween the customer and broker with respect to the trade 
tive entitlement order" is different from an "entitlement itself. For example, assertions by a customer that it was 
order originated by an appropriate person." An entitle- damaged by a broker's failure to execute a trading order 
ment order is effective under Section 8-107(b) if it'is made ‘sufficiently rapidly or in the proper manner are not gov- 
by the appropriate person, or by a person who has power erned by this Article. ' 
to act for the appropriate person under the law of agency, Definitional Cross References. — 
or if the appropriate person has ratified the entitlement "Agreement" Section 1-201(3) [55-1-201 NMSA 1978] 
order or is precluded from denying its effectiveness, Thus, "Appropriate. person" Section 8-107 [55-8-107 NMSA 
although a securities intermediary does not have a duty to 1978] ; 
act on an entitlement order originated by the entitlement "Effective" Section 8-107 
holder's agent, the intermediary is not liable for wrongful "Entitlement holder" Section 8-102(a)(7) [55-8-102 
transfer if it does 80. NMSA.1978] oI ; 
Subsection (b), together with Section 8- 107. [55-8-107 . "Entitlement order" Section 8- 102(a)(8) 
NMSA 1978], has the effect of leaving to other law most of "Financial asset" Section 8-102(a)(9) 
the questions of the sort dealt with by Article 4A for wire - "Securities intermediary" Section 8-102(a)(14) 


transfers of funds; such as allocation. between the securi- "Security entitlement” Section 8-102(a)(17) 
ties.intermediary and the entitlement holder of the risk of 
fraudulent entitlement orders. 


55-8-508. Duty of securities intermediary to change entitlement 
holder's position to other form of security holding. 


A securities intermediary shall act at the direction of an entitlement holder to change a security 
entitlement into another available form of holding for which the entitlement holder is eligible or 
to cause the financial asset to be transferred to a securities account of the entitlement holder with 
another securities intermediary. A securities intermediary satisfies the duty if: 

(1) the securities intermediary acts as agreed upon by the’ entitlement holder and the securi- 
ties intermediary; or 

(2) in the absence of agreement, the securities intermediary exercises due care. in accordance 
with reasonable commercial standards to follow the direction of the entitlement holder. 


| History: 1978 Comp., § 55-8-508, enacted by Laws only entity that the issuer will register on its own books 


1996, ch. 47, § 52. is a depository.. 

If security certificates in registered form are issued for 
OFFICIAL COMMENTS the security, and individuals are eligible to have the secu- 
UCC Official Comments © by ALI & the NCCUSL. Re: rity registered in their own name, the entitlement holder 
produced with permission of the PEB for the UCC. All can request that the intermediary deliver or cause to be 
rights reserved. delivered to the entitlement holder a certificate registered 
1. This section states another aspect of the duties of in the name of the entitlement holder or a certificate in- 
securities intermediaries that make up security entitle- dorsed in blank or specially indorsed to the entitlement 
ments -- the obligation of the securities intermediary to holder. If security certificates in bearer form are issued for 
change an entitlement holder's position into any other the security, the entitlement holder can request that the 
form of holding for which the entitlement ‘holder is eli- intermediary deliver or cause to be delivered a certificate 
gible or to transfer’ the entitlement holder's position to in bearer form. If the security can be held by individuals 
an account at another intermediary. This section does not directly in uncertificated form, the, entitlement holder can 
state unconditionally that the securities intermediary is request that the security be registered in its name. The 
obligated to turn over a certificate to the customer or to specification of this duty does not determine the pricing 

cause the customer to be registered on the books of the is- terms of the agreement in which the duty arises. 
suer, because the customer may not be eligible to hold the 2, The same "agreement/due care” formula is used in 
sécurity directly. For example, municipal bonds are now this section as in the other Part 5 sections on the duties of 
commonly issued in "book-entry only" form, in which the intermediaries. So too, the rules of Section 8-509 [55-8-509 
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NMSA 1978] apply to the Section 8-508 [55-8-508 NMSA 
1978] duty. 

Definitional Cross References. — 

"Agreement" Section 1-201(8) [55-1-201 NMSA 1978] 


"Entitlement holder" Section 8-102(a)(7) [55-8-102 
NMSA 1978] 

"Financial asset" Section 8-102(a)(9) 

"Securities intermediary" Section 8-102(a)(14) 

"Security entitlement" Section 8-102(a)(17) 


55-8-509. Specification of duties of securities intermediary by other 
statute or regulation; manner of performance of duties 
of securities intermediary and exercise of rights of 
entitlement holder. | 


(a) If the substance of a duty imposed upon a securities intermediary by Sections 55-8-504 
through 55-8-508 NMSA 1978 is the subject of other statute, regulation or rule, compliance with 
that statute, regulation or rule satisfies the duty. | 

(b) To the extent that specific standards for the performance of the duties of a securities inter- 
mediary or the exercise of the rights of an entitlement holder are not specified by other statute, 
regulation or rule or by agreement between the securities intermediary and entitlement, holder, 
the securities intermediary shall perform its duties and the entitlement holder shall. exercise its 
rights in a commercially reasonable manner. 

(c) The obligation of a securities intermediary to perform the duties imposed by Sections 55-8- 
504 through 55-8-508 NMSA 1978 is subject to: 


(1) rights of the securities intermediary arising out of a security interest under a security 
agreement with the entitlement holder or otherwise; and 

(2) rights of the securities intermediary under other law, regulation, rule, or agreement to 
withhold performance of its duties as a result of unfulfilled obligations of the entitlement holder to 


the securities intermediary. 


(d) Sections 55-8-504 through 55-8-508 NMSA 1978 do not require a securities intermediary to 
take any action that is prohibited by other statute, regulation, or rule. 


History: 1978 Comp., § 55-8-509, enacted by Laws 
1996, ch. 47, § 53. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

This Article is not a comprehensive statement of the 
law governing the relationship between broker-dealers or 
other securities intermediaries and their customers. Most 
of the law governing that relationship is the common law 
of contract and agency, supplemented or supplanted by 
regulatory law. This Article deals only with the most basic 
commercial/property law principles governing the rela- 
tionship. Although Sections 8-504 [55-8-504 NMSA 1978] 
through 8-508 [55-8-508 NMSA 1978] specify certain du- 
ties of securities intermediaries to entitlement holders, 
the point of these sections is to identify what it means to 


have a security entitlement, not to specify the details of 
performance of these duties. 

For many intermediaries, regulatory law specifies in 
great detail the intermediary's obligations on such mat- 
ters as safekeeping of customer property, distribution of 
proxy materials, and ‘the like. To avoid any conflict be- 
tween the general statement of duties in this Article and 
the specific statement of intermediaries’ obligations in 
such regulatory schemes, Subsection (a) provides that 
compliance with applicable regulation constitutes compli- 
ance with the duties specified in Sections 8-504 [55-8-504 
NMSA 1978] through 8-508 [55-8-508 NMSA 1978]. 

Definitional Cross References. — 

"Agreement" Section 1-201(3) [55-1-201 NMSA 1978] 

"Entitlement holder" Section 8-102(a)(7) [55-8-102 
NMSA 1978] 

"Securities intermediary" Section 8-102(a)(14) 

"Security agreement" Section 9-105(1)(1) [55-9-105 
NMSA 1978] 

"Security interest" Section 1-201(87) 


55-8-510. Rights of purchaser of security entitlement from entitlement 
holder. 


(a) Ina case not covered by the priority rules in Chapter 55, Article 9 NMSA 1978 or the rules 
stated in Subsection (c) of this section, an action based on an adverse claim to a financial asset or 
security entitlement, whether framed in conversion, replevin, constructive trust, equitable lien or 
other theory, may not be asserted against a person who purchases a security entitlement, or an 
interest therein, from an entitlement holder if the purchaser gives value, does not have notice of 
the adverse claim and obtains control. 
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(b) If an adverse claim could not have been asserted against an entitlement holder under Sec- 
tion 55-8-502 NMSA 1978, the adverse claim cannot be asserted against a person who purchases a 
security entitlement, or an interest therein, from the entitlement holder. 

(c) In a case not covered by the priority rules in Chapter 55, Article 9 NMSA 1978, a purchaser 
for value of a security entitlement, or an interest therein, who obtains control has priority over a 
purchaser of a security entitlement, or an interest therein, who does not obtain control. Except as 
otherwise provided in Subsection (d) of this section, purchasers who have control rank according 
to priority in time of: 

(1) the purchaser's becoming the person for whom the securities account, in which the se- 
curity entitlement is carried, is maintained, if the purchaser obtained control under Paragraph (1) 
of Subsection (d) of Section 55-8-106 NMSA 1978; 

(2) the securities intermediary's agreement to comply with the purchaser's entitlement 
orders with respect to security entitlements carried or to be carried in the securities account in 
which the security entitlement is carried, if the purchaser obtained control under Paragraph (2) of 
Subsection (d) of Section 55-8-106 NMSA 1978; or 

(8) ifthe purchaser obtained control through another person under Paragraph (3) of Sub- 
section (d) of Section 55-8-106 NMSA 1978, the time on which priority would ue pees under, this 
subsection if the other person were the secured party. 

(d) A securities intermediary as purchaser has priority over a conflicting purchaser who has 
control unless otherwise agreed by the securities intermediary. 


History: 1978 Comp., § 55-8-510, enacted by Laws Section 8-510(a) [55-8-510 NMSA 1978] precludes Owner 

1996, ch. 47, § 54; 2001, ch. 139, § 145. from asserting an adverse claim against Bank. In Ex- 

ample 2, Bank had a perfected security interest, but did 

OFFICIAL COMMENTS not obtain control. Accordingly, Section 8-510(a) does not 

UCC Official Comments © by ALI & the NCCUSL. Re- — preclude Owner from asserting its adverse claim against 
produced with permission of the PEB for the UCC. All Bak Jai 

rights reserved. 3, Subsection (b) applies to the indirect holding sys- 


tem a limited version of the "shelter principle." The fol- 


1. This section specifies certain rules concerning the 
P 5 lowing example illustrates the relatively limited class of 


rights of persons who purchase interests in security en- 


titlements from entitlement holders. The rules of this sec- cases for which it may be needed: _ 
tion are provided to take account of cases where the pur- Example 3. Thief steals a certificated bearer bond 
chaser's rights are derivative from the rights of another from Owner. Thief delivers the certificate to Able & Co, 
person who is and continues to be the entitlement holder. for credit to Thief's securities account. Able forwards the 
2. Subsection (a) provides that.no adverse claim can certificate to a clearing corporation for credit to Able's ac- 
be asserted against a purchaser of an interest in a secu- count. Later Thief instructs Able to sell the positions in 
rity entitlement if the purchaser gives value, obtains con- the bonds. Able sells to Baker & Co., acting as broker for 
trol, and does not have notice of the adverse claim. The Buyer. The trade is settled by book-entries in the accounts 
primary purpose of this rule is to give adverse claim pro- of Able and Baker at the clearing corporation, and’in the 
tection to persons who.take security interests in security accounts of Thief and Buyer at Able and Baker baked Sadat 
entitlements and obtain control, but do not themselves tively. Owner may be able to reconstruct the trade records 
hieacii ca ilemaniholderd to show that settlement occurred in such fashion that the 
The following examples illustrate subsection (a): "same bonds" that were carried in Thief's account at Able 
_ Example 1. X steals a certificated bearer bond from are traceable into Buyer's account at Baker. Buyer later 
Owner X /delivenatths. cabhuiunte-ta-A blak" Caukorcaradit decides to donate the bonds to Alma Mater University and 
to X's securities account. Later, X borrows from Bank and executes an assignment of its rights as entitlement holder 
grants bank a security interest in the security entitle- to Alma Mater. 
ment. Bank obtains control under Section 8-106(d)(2) [55- Buyer had a position in the bonds, which Buyer held in 
8-106 NMSA 1978] by virtue of an agreement in which the form of a security entitlement against Baker. Buyer 
Able agrees to comply with entitlement orders originated then made a gift of the position to Alma Mater. Although 
by Bank. X absconds. Alma Mater is a purchaser, Section 1-201(33) [55-1- -201 
Example 2. Same facts as in Example 1, except that NMSA 1978], it did not give value. Thus, Alma Mater is 
Bank does not obtain a control agreement. Instead, Bank a person who purchased a security entitlement, or an in- 
perfects by filing a financing statement. terest therein, from an entitlement holder (Buyer). Buyer 
In both of these examples, when X deposited the bonds was protected against Owner's adverse claim by the Sec- 
X acquired a security entitlement under Section 8-501 tion 8-502 [55-8-502 NMSA 1978] rule. Thus, by virtue of 
[55-8-501 NMSA 1978]. Under other law, Owner may Section 8- 510(b) [55- 8-510 NMSA 1978], Owner is also 
be able to have a constructive trust imposed on the se- precluded from asserting an adverse claim against Alma 
curity entitlement as the traceable product of the bonds Mater. 
that X misappropriated. X granted a security interest in 4. Subsection (c) specifies a priority rule for cases 
that entitlement to Bank. Bank was a purchaser of an: where an entitlement holder transfers conflicting inter- 
interest in, the security entitlement from X, In Example ests in the same security entitlement to different purchas- 
1, although Bank was not a person who acquired a secu- ers. It follows the same principle as the Article 9 priority 
rity entitlement from the intermediary, Bank did obtain rule for investment property, that is, control trumps non- 
control. If Bank did not have notice of Owner's claim, control. Indeed, the most significant category of conflicting 
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"purchasers" may be secured parties. Priority questions see Section 9-115(5)(a) [55-9-115 NMSA 1978]. The main 

for security interests, however, are governed by the rules point of the rules of Section 8-510(c) is to ensure: that 

in Article 9. Subsection (ce) applies only to cases not cov- there will be clear rules to cover the conflicting claims of 

ered. by the Article 9 rules. It is intended primarily for RPland RP2 without characterizing their interests as Ar- 

disputes over conflicting claims arising out of repurchase ticle 9 security interests. 

agreement transactions that are not covered by the other The priority rules in Article 9 for conflicting security in- 

rules set out in Articles 8 and 9. terests also include’a default rule of pro rata treatment 
The following example illustrates subsection (c): for cases where multiple secured parties have obtained 
Example 4. Dealer holds securities through an account control but omitted to specify their respective rights by 

at Alpha Bank. Alpha Bank in turns holds through a agreement. See Section 9-115(5)(b) [55-9-115 NMSA 1978] 

clearing corporation account. Dealer transfers securities and Comment 6 to Section 9-115. Because the purchaser 

to RP1l.in a "hold in custody" repo. transaction. Dealer priority rule in Section 8-510(c) [55-8-510 NMSA 1978] is 

then transfers the same securities to RP2 in another repo intended to-track the Article 9 priority rules, it too has a 

transaction. The repo to RP2 is implemented by transfer- pro rata rule for cases where multiple non-secured party 

ring the securities from Dealer's regular account at Alpha purchasers have: obtained control but omitted to specify 

Bank.to a special account. maintained by Alpha Bank for their respective rights by agreement. 

Dealer, and RP2. The agreement among Dealer, RP2, and Definitional Cross References, — 

Alpha Bank provides that Dealer can make substitutions "Adverse claim" Section 8-102(a)(1) [55-8-102 NMSA 

for the securities but RP2 can direct Alpha Bank to sell 1978] 

any securities held in the special account. Dealer becomes "Control" Section 8-106 [55-8-106 NMSA 1978] 

insolvent. RP1 claims.a prior interest in the securities "Entitlement holder" Section 8-102(a)(7) 

transferred to RP2. "Notice of adverse claim". Section 8-105 [55-8-105 
In this example Dealer remained the entitlement NMSA 1978] 

holder but agreed that RP2 could initiate entitlement "Purchase" Section 1-201(32) [55-1-201 NMSA 1978] 

orders to Dealer's security'intermediary, Alpha Bank, If "Purchaser" Sections 1-201(33) & 8-116 [55-8-116 

RP2 had become the entitlement holder, the adverse claim NMSA 1978] 

rule of Section 8-502 [55-8-502 NMSA 1978] would apply. "Securities intermediary" Section 8-102(a)(14) 

Even if RP2 does not become the entitlement holder, the "Value" Sections 1-201(44), & 8-116 

arrangement among Dealer, Alpha Bank, and RP2: does | , 

suffice to give RP2 control. Thus, under Section 8-510(c) ANNOTATIONS 

[55-8-510 NMSA 1978], RP2 has priority over RP1, be- The 2001 amendment, effective July 1, 2001, inserted 


cause RP2.is a purchaser. who obtained control, and RP1 
is a purchaser who did not obtain control. The same result 
could, be reached under Section 8-510(a) which provides 
that RP1's earlier in time interest cannot be asserted as this section", substituted "according to priority in time of:" 
an adverse claim against RP2, The same result would fol- for "equally, except that a"; inserted Paragraphs (1), (2) 


low under the Article 9 priority rules if the interests of 4 (8); and added the Subsection desienAtiontd) 
RP1 and RP2 are characterized as "security interests," Sage aan igs a seen ce 


the phrase beginning "In a case not 'covered" and ending 
"of this section" in Subsection (a); in Subsection (c), in- 
serted "Except as otherwise provided in Subsection (d) of 


y 


55-8-511. Priority among security interests and entitlement holders. 


(a) Except as otherwise provided in Subsections (b) and (c), if a securities intermediary does 
not have sufficient interests in a particular financial asset to satisfy both its obligations to entitle- 
ment holders who have security entitlements to that’ financial asset and its obligation to a credi- 
tor of the securities intermediary who has a security interest in that financial asset, the claims of 
entitlement holders, other than the creditor, have priority over the claim of the creditor. 

(b) A claim ofa creditor of a securities intermediary who has a security interest in a financial 
asset held by a securities intermediary has priority over claims of the securities intermediary's 
entitlement holders who have security entitlements with respect to\that financial asset if the 
creditor has control over the financial asset. 

(c) Ifa clearing corporation does not have sufficient financial assets to satisfy both its ehtiad! 
tions to entitlement holders who have security entitlements with respect to a financial asset and 
its obligation to a creditor of the clearing corporation who has a security interest in that financial 
asset, the claim of the creditor has priority over the claims of entitlement holders. 


History: 1978 Comp., § 55-8-511, enacted by Laws to satisfy the claims of its’ entitlement holders and the 


1996, ch. 47, § 55. claims of creditors to whom it has granted ‘security inter- 
aA is ests in financial assets held by it. Subsection (a) provides 

OFFICIAL COMMENTS that entitlement holders' claims have priority except as 

UCC Official Comments © by ALI & the NCCUSL. Re- otherwise provided in Subsection (b), and Subsection (b) 
produced with permission of the PEB for the UCC. All provides that the secured creditor's claim has priority if 


the secured creditor obtains’ control, as defined in Sec- 
tion 8-106 [55-8-106 NMSA 1978]. The following examples 
illustrate the operation of these rules, 

Example 1. Able & Co., a broker, borrows from Al- 
pha Bank and grants Alpha Bank a security interest 


rights reserved. 

1. This section sets out priority rules for circum- 
stances in which a securities intermediary fails leaving an 
insufficient quantity of securities or other financial assets 
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pursuant to a written agreement which identifies certain 
securities that are to be collateral for the loan, either 
specifically or by category. Able holds these securities in 
a clearing corporation account. Able becomes insolvent 
and it is discovered that Able holds insufficient ‘securi- 
ties to satisfy the claims of customers who have paid for 
securities that they held in accounts with Able and the 
collateral claims of Alpha Bank. Alpha Bank's security 
interest in the security entitlements.that Able holds 
through the clearing corporation account may be per- 
fected under the automatic perfection rule of Section 9- 
115(4)(c) [55-9-115 NMSA 1978], but Alpha Bank did 
not obtain control under Section 8-106 [55-8-106 NMSA 
1978]. Thus, under Section 8-511(a).[55-8-511: NMSA 
1978] the entitlement oiea claims have priority over 
Alpha Bank's claim. 

Example 2. Able & Co., a broker, are from Beta 
Bank and grants Beta Bank a security interest in secu- 
rities that Able holds in a clearing corporation account. 
Pursuant to the security agreement, the securities are 
debited from Alpha's account and credited to Beta's ac- 
count in the clearing corporation account, Able becomes 
insolvent and it is discovered that Able holds insufficient 
securities to satisfy the claims of customers who have 
paid for securities that they held in accounts with Able 
and the collateral claims of Alpha Bank. Although the 
transaction between Able and Beta took the form of an 
outright transfer on ‘the clearing corporation's books, as 
between Able and Beta, Able remains the owner and Beta 
has a security interest. In that respect the situation is 
no different than if Able had delivered bearer bonds to 
Beta in pledge.to secure a loan, Beta's security interest 
is. perfected, and Beta obtained control. See Sections 8- 
106 [55-8-106 NMSA 1978] and 9-115 [55-9-115 NMSA 
1978]. Under, Section 8-611(b) [55-8-511 NMSA 1978], 
Beta Bank's security interest has priority over claims of 
Able's customers, 

The result in Example 2 is an application to this 
particular setting of the general principle expressed in 
Section 8-503 [55-8-503 NMSA 1978], and explained in 
the Comments thereto, that the entitlement holders of 
a securities intermediary cannot assert rights against 
third parties to whom the intermediary has wrongfully 
transferred interests, except in extremely unusual cir- 
cumstances where the third party was itself a partici- 
pant in the transferor's wrongdoing, Under Subsection 
(b) the claim of a secured creditor of a securities in- 
termediary has priority over the claims of entitlement 
holders if the secured creditor has obtained control. 
If, however, the secured creditor acted in collusion 
with the intermediary in violating the intermediary's 
obligation to its entitlement holders, then under Sec- 
tion 8-503(e), the entitlement holders, through their 
representative in insolvency proceedings, could recover 
the interest from the secured creditor, that is, set aside 
the security interest. 

2, The risk that investors who hold through an in- 
termediary will suffer a loss as a result of a wrongful 
pledge by the intermediary is no different than the risk 
that the intermediary might fail and not have the se- 
curities that it was supposed to be holding on behalf of 
its customers, either because the securities. were never 
acquired by the intermediary or because the interme- 
diary wrongfully sold securities that should have been 
kept to satisfy customers' claims. Investors are pro- 
tected against that risk by the regulatory regimes under 
which securities intermediaries operate. Intermediaries 
are required to maintain custody, through clearing cor- 
poration accounts or in other approved locations, of their 
customers' securities and are prohibited from using 
customers' securities in their own business activities. 
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Securities firms who are carrying: both customer and 
proprietary positions are not permitted to grant blanket 
liens to lenders covering all securities which they hold, 
for their own account.or for their customers. Rather, se- 
curities firms designate specifically which positions they 
are pledging. Under SEC Rules 8c-1 and 15c2-1, cus- 
tomers’ securities can be pledged only to fund loans to 
customers, and only with the consent of the customers. 
Customers' securities cannot be pledged for loans for the 
firm's proprietary business; only proprietary positions 
ean be pledged for proprietary loans. SEC Rule 15c3-3 
implements these prohibitions in a fashion tailored to 
modern securities firm accounting systems by requiring 
brokers to maintain a sufficient inventory of securities, 
free from any liens, to satisfy the claims of all of their 
customers for fully paid and excess margin securities. 
Revised Article 8 mirrors that requirement, specifying 
in Section’ 8-504 [55-8-504 NMSA 1978] that a securi- 
ties intermediary must maintain a sufficient quantity of 
investment property to satisfy all security entitlements, 
and may not grant security interests inthe positions it 
is required to hold for customers, pxcens as authorized 
by the customers. 

Ifa failed brokerage has violated the customer protec- 
tion regulations and does not have sufficient ‘securities 
to satisfy customers' claims, its customers are protected 
against loss from a shortfall by the Securities Inves- 
tor Protection Act ("SIPA"). Securities firms required 
to register as brokers or dealers are also required ‘to 
become members of the Securities Investor Protection 
Corporation ("SIPC"), which provides their customers 
with protection somewhat similar to that provided by 
FDIC and other deposit insurance programs for bank 
depositors: When a member firm fails, SIPC is autho- 
rized to initiate a liquidation proceeding under the pro- 
visions of SIPA, If the assets of the securities firm are 
insufficient to satisfy all customer claims, SIPA makes 
contributions to the estate from a fund financed by as- 
sessments on its members to protect customers against 
losses up to $500,000 for cash and securities held at 
member firms, 

Article 8 is premised on the view that the important 
policy of protecting investors against the risk of wrongful 
conduct by their intermediaries is sufficiently treated by 
other law. 

3. Subsection (c) sets.out a special rule for secured 
financing provided to enable clearing corporations to 
complete settlement. The reasons that secured financ- 
ing arrangements are needed in such circumstances 
are explained in Comment 7 to Section 9-115 [55-9-115 
NMSA 1978]. In order to permit clearing corporations 
to establish liquidity facilities where necessary to en- 


' sure completion of settlement, Subsection (c) provides 


894 


a priority for secured lenders to such clearing corpora- 
tions. Subsection (c) does not turn on control because 
the clearing corporation may be the top tier securities 
intermediary for the securities pledged, so that there 
may be no practicable method for conferring control on 
the lender. } 

Definitional Cross References. — 

"Clearing corporation" Section 8- 102(a\(5) oa 8-102 
NMSA 1978] 

"Control" Section 8-106 [55-8-106 NMSA 1978] 

"Entitlement holder" Section 8-102(a)(7) 

"Financial asset” Section 8-102(a)(9) 

"Securities intermediary" Section 8-102(a)(14) 

"Security entitlement" Section 8-102(a)(17) 

"Security interest" Section 1-201(37) [55-1-201 NMSA 
1978] 

"Value" Sections 1-201(44) & 8-116 [55-8-116 NMSA 
1978] 
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Sec, 


55-9-101. 
55-9-102, 
55-9-103, 


55-9-104, 
55-9-105, 
55-9-106. 
55-9-107. 
55-9-108. 
55-9-109. 
55-9-110. 


55-9-111. 
55-9-112, 
55-9-113, 
55-9-114, 
55-9-115. 
55-9-116. 


SECURED TRANSACTIONS 


ARTICLE 9 


Secured Transactions 


Part 1. GENERAL PROVISIONS 


Short title. 

Definitions and index of definitions. 

Purchase-money security interest; application 
of payments; burden of ee, 

Control of deposit account. 

Control of electronic chattel paper. 

Control of investment property. 

Control of letter-of-credit right. 

Sufficiency of description. — 

Scope. 

Security interests arising under Chapter 55, 
Article 2 or 2A NMSA 1978. 

Repealed. 

Superseded. 

Superseded. 

Superseded. 

Superseded. 

Superseded. 


Part 2, EFFECTIVENESS OF SECURITY 


55-9-201. 
55-9-202, 
55-9-203. 


55-9-204. 
55-9-205, 
55-9-206, 
55-9-207, 
55-9-208. 
55-9-209, 


55-9-210, 


AGREEMENT; ATTACHMENT OF 
SECURITY INTEREST; RIGHTS 
OF PARTIES TO SECURITY 
AGREEMENT 


General effectiveness of security agreement. 

Title to collateral immaterial. 

Attachment and enforceability of security in- 
terest; proceeds; supporting obligations; 
formal requisites, 

After-acquired property; future advances, 

Use or disposition of collateral permissible. 

Security interest arising in purchase or deliv- 
ery of financial asset. 

Rights and duties of secured party having pos- 
session or control of collateral... 

Additional duties of secured party having con- 
trol of collateral. 

Duties of secured party if account debtor has 
been notified of assignment. 

Request for accounting; request regarding list 
of collateral or statement of account. 


Part 3. PERFECTION AND PRIORITY 


55-9-301,.. 
55-9-302, 
55-9-303. 


55-9-304. 
55-9-305. 
55-9-306. 


55-9-307. 
55-9-308. 


55-9-309. 


Law governing perfection and priority of secu- 
rity interests, 

Law governing perfection and priority of agri- 
cultural liens. 

Law governing perfection and priority of secu- 
rity interests in goods covered by a certifi- 
cate of title. 

Law governing perfection and priority of secu- 
rity interests in deposit accounts. 

Law governing perfection and priority of secu- 
rity interests in investment property. 

Law governing perfection and priority of secu- 
‘rity interests in letter-of-credit rights. 

Location of debtor. 

When security interest or agricultural lien is 
perfected; continuity of perfection. 

Security interest perfected upon attachment. 


Sec. 
55-9-310. 


55-9-311. 


55-9-312. 


55-9-313. 


55-9-314, 
§5-9-315. 


55-9-316. 
55-9-317, 


55-9-318, 


55-9-319, 


55-9-320. 
55-9-321, 


§5-9-322. 
§5-9-323. 
55-9-324, 
55-9-325. 
55-9-326, 
55-9-327. 
55-9-328, 
55-9-329. 
55-9-330. 
55-9-331, 


55-9-332, 
55-9-333. 
55-9-334. 


§5-9-335. 
55-9-336. 


When filing required to perfect security inter- 
est or agricultural lien; security interests 
and agricultural liens to which filing pro- 
visions do not apply. 

Perfection of security interests in property sub- 
ject to’ certain statutes, regulations and 
treaties. 

Perfection of security interests in chattel pa- 
per, deposit accounts, documents, goods 
covered by documents, instruments, in- 
vestment property, letter-of-credit rights 
and money; perfection by permissive fil- 
ing; temporary perfection without filing or 
transfer of possession. 

When possession by or delivery to secured party 
perfects security interest without filing. 

Perfection by control. 

Secured party's rights on disposition of collat- 
eral and in proceeds. 

Effect of change in governing law. 

Interests that take priority over or take free of 
security interest or agricultural lien, 

No interest retained in right to payment that is 
sold; rights and title of seller of account or 
chattel paper with respect to creditors and 
purchasers. 

Rights and title of consignee with respect to 
creditors and purchasers. 

Buyer of goods, 

Licensee of general intangible and lessee of 
goods in ordinary course of business. 

Priorities among conflicting security interests 
in and agricultural liens on same collat- 
eral, 

Future advances, 

Priority of purchase-money security inter- 
ests, 

Priority of security interests in transferred col- 
lateral, PF 

Priority of security interests created by new 
debtor. 

Priority of security interests in deposit ac- 
count. 

Priority of security interests in investment 
property. 

Priority of security interests in Fopeheteredt 
right. 

Priority of purchaser of chattel paper or instru- 
ment. 

Priority of rights of purchasers of instruments, 
documents and securities under other arti- 
cles; priority of interests in financial assets 
and security entitlements under Chap- 
ter 55, Article 8 NMSA 1978, 

Transfer of money; transfer of funds from de- 
posit account, 

Priority of certain liens arising by operation of 
law. 

Priority of security interests in fixtures. 

Accessions, 

Commingled goods, 
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§5-9-337, 
55-9-338. 
55-9-339. 
55-9-340. 
55-9-341. 


55-9-342. 


UNIFORM COMMERCIAL CODE 


Priority of security interests in goods covered 
by certificate of title. 

Priority of security interest or agricultural lien 
perfected by filed financing statement pro- 
viding certain incorrect information. 

Priority subject to subordination. 

Effectiveness of right of recoupment or set-off 
against deposit account. 

Bank's rights and duties with respect to de- 
posit account. 

Bank's right to refuse to enter into or disclose 
existence of control agreement. 


Part 4. RIGHTS OF THIRD PARTIES 


55-9-401, 
55-9-402. 


55-9-403. 


55-9-404. 


55-9-405. 
55-9-406. 


55-9-407. 
55-9-408. 


55-9-409. 


55-9-501. 
55-9-502. 


55-9-503. 
55-9-504. 
55-9-505. 


55-9-506. 
55-9-507. 


55-9-508. 


55-9-509. 
55-9-510. 
55-9-511. 
55-9-512. 
55-9-513. 
55-9-514, 


55-9-515. 
55-9-516. 
55-9-517. 
55-9-518. 
55-9-519. 


55-9-520, 
55-9-521. 


Alienability of debtor's rights. 

Secured party not obligated on contract of 
debtor or in tort. 

Agreement not to assert defenses against assignee. 

Rights acquired by assignee; claims and de- 
fenses against assignee. 

Modification of assigned contract. - 

Discharge of account debtor; notification of as- 
signment; identification and proof of as- 
signment; restrictions on assignment of 
accounts, chattel paper, payment intangi- 
bles and promissory notes ineffective. 

Restrictions on creation or enforcement of se- 
curity interest in leasehold interest or in 
lessor's residual interest. 

Restrictions on assignment of promissory 
notes, health-care-insurance receivables 
and certain general intangibles ineffective. 

Restrictions on assignment of letter-of-credit 
rights ineffective, 


Part 5. FILING 


Filing office. 

Contents of financing statement; record of 
mortgage as financing statement; time of 
filing financing statement. 

Name of debtor and secured party. 

Indication of collateral. 

Filing and compliance with other statutes and 
treaties for consignments,’ leases, other 
bailments and other transactions. 

Effect of errors or omissions. 

Effect of certain events on effectiveness of fi- 
nancing statement. 

Effectiveness of financing statement if new debtor 
becomes bound by security agreement. 

Persons entitled to file a record. 

Effectiveness of filed record. 

Secured party of record. 

Amendment of financing statement. 

Termination statement. 

Assignment of powers of secured party of re- 
cord. 

Duration and effectiveness of financing state- 
ment; effect of lapsed financing statement. 

What constitutes filing; effectiveness of filing. 

Effect of indexing errors. 

Claim concerning inaccurate or wrongfully 
filed ‘record. 

Numbering, maintaining and indexing records; 
communicating information provided in 
records. 

Acceptance and refusal to accept record. 

Form of financing statement and amendment; 
records, 
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Sec. 


55-9-522. 
55-9-523. 
"55-9-524, 
“65-9-525, 

55-9-526. 


55-9-601. 
55-9-602, 
55-9-603. 
55-9-604. 
55-9-605. 
55-9-606. 
55-9-607. 
55-9-608, 
55-9-609. 
55-9-610. 
55-9-611. 
55-9-612. 
55-9-613. 


55-9-614. 


55-9-615. 
55-9-616. 


55-9-617. 
55-9-618. 


55-9-619, 
55-9-620. 


55-9-621. 
55-9-622, 
55-9-623. 
55-9-624. 
55-9-625. 


55-9-626, 


55-9-627, 
55-9-628, 


55-9-701, 
55-9-702, 
55-9-703, 


55-9-704. 


55-9-705, 
55-9-706, 


55-9-707. 


Maintenance and destruction of records. 
Information from secretary of state. 


. Delay by secretary of state. 
Fees, ° 


Filing-office rules. 
Part 6. DEFAULT 


Rights after default; judicial enforcement; con- 
signor or buyer of accounts, chattel paper, 
payment intangibles or promissory notes. 

Waiver and variance.of rights and duties. 

Agreement on standards concerning rights and 
duties. 

Procedure if security. agreement covers real 
property or fixtures, 

Unknown debtor or secondary obligor. 

Time of default for agricultural lien. 

Collection and enforcement by secured party. 

Application of proceeds of collection or enforce- 
ment; liability for deficiency and right to 
surplus. 

Secured party's right to take possession after 
default. 

Disposition of collateral after default. 

Notification before disposition of collateral. 

Timeliness of notification before disposition of 
collateral. 


‘Contents and form of notification before dispo- 


sition of collateral; general. 

Contents and form of notification before dispo- 

sition- of collateral; consumer-goods trans- 
- action. 

Application of proceeds of disposition; liability 
for deficiency and right to surplus, 

Explanation of calculation of surplus or defi- 
ciency. 

Rights of transferee of collateral. 

Rights and duties of certain secondary obligors. 

Transfer of record or legal title. 

Acceptance of collateral in full or partial sat- 
isfaction of obligation; compulsory disposi- 
tion of collateral. 

Notification of proposal to accept collateral. 

Effect of acceptance of collateral., 

Right to redeem collateral, 

Waiver. 

Remedies for secured party's failure to comply 
with article. 

Action in which deficiency or surplus is in issue. 

Determination of whether conduct was com- 
mercially reasonable. ©: ¥ 

Nonliability and limitation on liability of se- 
cured party; liability of secondary obligor, 


Part 7. TRANSITION 


Effective date. 

Saving clause, 

Temporary transition provision; security inter- 

' est perfected before effective date. 

Temporary transition provision; security inter- 
est unperfected before effective date. 

Temporary transition provision; effectiveness 
of action taken before effective date. 

Temporary transition provision; when initial 
financing statement suffices to continue ef- 
fectiveness of financing statement, 

Temporary transition provision; amendment of 
pre-effective-date financing statement. 
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Sec. 
55-9-708. 


55-9-709. 
55-9-710. 


55-9-801. 
55-9-802. 


SECURED TRANSACTIONS 


Temporary transition provision; persons en- 
titled to file initial financing statement or 
continuation statement. 

Temporary transition provision; priority. 

Repealed. 


Part 8. SECURITY INTEREST 


Effective date. 
Applicability. 


Compiler's notes. — Laws 1961, ch. 96 enacted New 
Mexico's version of the Uniform Commercial Code. The 
1972 revision of the code, which revised primarily Article 
9, was adopted by Laws 1985, ch. 193, effective Janu- 
ary 1, 1986. The 1977 revision of the code, which revised 


Sec. 


55-9-803. 


55-9-804. 


55-9-805. 
55-9-806. 


55-9-807,. 
55-9-808. 


55-9-809. 


Security interest perfected before effective date. 

Security interest unperfected before effective date. 

Effectiveness of action taken before effective date. 

When initial financing statement suffices to con- 
tinue effectiveness of financing statement. 

Amendment of pre-effective-date financing 
statement. 

Person entitled to file initial financing state- 
ment or continuation statement. 

Priority. 


primarily Article 8, was adopted by Laws 1987, ch. 248, ef- 
fective June 19, 1987. The 1998 revision of the code, which 
revised primarily Article 9, was adopted by Laws 2001, ch, 
139, effective July 1, 2001. 


FORMER ARTICLE 9 NEW ARTICLE 9 

9-101 9-101 

9-102 9-109 

9-103(1)(a), (b); (c) omitted 9-301 

9-103(1)(d) 9-316 

9-103(2)(a), (b); (c) omitted 9-303, 9-316 

9-103(2)(d) 9-337 

9-103(3)(a), (b); (c) omitted 9-301 

9-103(3)(d) 9-307 

9-103(3)(e) 9-316 

9-1038(4) 9-301 

9-103(5) 9-301 

9-103(6) 9-304, 9-305, 9-306 

9-104 9-109 

9-105 9-102 

9-106 9-102 

9-107 9-103 

9-108 Omitted as no longer needed 
9-109 9-102 

9-110 9-108 

9-111 Deleted as unnecessary 
9-112 Omitted - see 9-102(a)(28) 
9-118 9-110 | 
9-114 Omitted - see 9-103 and 9-324 
9-115(1) 9-102, 9-106 

9-115(2) 9-208, 9-308 

9-115(3) 9-108 

9-115(4) 9-309, 9-312, 9-314 
9-115(5) 9-327, 9-328, 9-329 
9-115(6) 9-203, 9-313 

9-115(1)(e) 9-106 

9-116 ‘9-206, 9-309 

9-201 9-201 

9-202 9-202 

9-203(1)-(3) 9-203 
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FORMER ARTICLE 9 _.NEW ARTICLE 9 
9-203(4) re apache 
9-204 ft 9-204 
9-205 ! gant 9-205 
9-206 9-403 
9-207 ha 9-207 
9-208 9-210 
9-301(1)-(2) 9-317 © 
9-301(3) 9-102 
9-301(4) © § 9823.1. 
9-302(1) 9-309; 9-310 
9-302(2) — 9-310 
9-302(3), (4) 9-311 
9-303 9-308 
9-304 9-312 
9-305 9-306, 9-313. | 
9-306 9-315 
9-307(1)-(2) 9-320 
9-307(3) 9-323 
9-308 9-330 
9-309 9-331 
9-310 9-333 
9-311 9-401 
9-312(1) 9-322 
9-312(2) Omitted 
9-312(3), (4) 9-324 
9-312(5), (6) 9-322 
9-312(7) 9-323 
9-313(1)-(7) 9-334 
9-313(8) 9-604 
9-314 9-335 
9-315 9-336 
9-316 9-339 
9-317 9-402 
9-318(1) 9-404 
9-318(2) 9-405 
9-318(3), (4) 9-406 
9-401 9-501 
9-402(1) 9-502, 9-504 
9-402(2) Omitted as unnecessary 
9-402(3) 9-521 
9-402(4) 9-512 
9-402(5), (6) 9-502 
9-402(7) 9-503(a)(4), 9-507 
9-402(8) 9-506 
9-403(1) 9-516(a) 
9-403(2) 9-515 
9-403(3) . 9-515, 9-522 
9-403(4) 9-519 
9-403(5) 9-525 
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§5-9-101 SECURED TRANSACTIONS 55-9-101 
FORMER ARTICLE 9 NEW ARTICLE 9 
9-403(6) 9-515 
9-403(7) 9-519 
9-404 9-518 
9-405 9-514, 9-519 
9-406 9-512 
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PART 1 
GENERAL PROVISIONS 
SUBPART 1. SHORT TITLE, DEFINITIONS, 
AND GENERAL CONCEPTS 


55-9-101. Short title. 


Chapter 55, Article 9 NMSA 1978 may be cited as the "Uniform Commercial Code-Secured 


Transactions’. 


History: 1978 Comp., §.55-9-101, enacted by Laws 
2001, ch. 189, § 1. 


OFFICIAL COMMENTS — 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC, All 
rights reserved. 

1. Source. This Article supersedes former Uniform Com- 
mercial Code (UCC) Article 9. As did its predecessor, it pro- 
vides a comprehensive scheme for the regulation of security 
interests in personal property and fixtures, For the most 
part this Article follows the general approach and retains 
much of the terminology of former Article 9. In addition to 
describing many aspects of the operation and interpreta- 
tion of this Article, these Comments explain the material 
changes that this Article makes to former Article 9. Former 
Article.9 superseded the wide variety of pre-UCC security 
devices. Unlike the Comments to former Article 9, however, 
these Comments dwell very little on the pre-UCC state of 
the law. For that reason, the Comments to former Article 
9 will remain of substantial historical value and interest. 
They also will remain useful in understanding the back- 
ground and general conceptual approach of this Article. 


899 


Citations to,"Bankruptcy Code Section ___" in these 
Comments are to Title 11 of the United States Code as in 
effect on July 1, 2010, 

2. Background and History. In 1990, the Permanent 
Editorial Board for the UCC with the support of its spon- 
sors, The American Law Institute and the: National Con- 
ference of Commissioners on Uniform State Laws, estab- 
lished a committee to study Article 9 of the UCC. The 
study committee issued its report as of December 1, 1992, 
recommending the creation of a drafting committee for 
the revision of Article 9 and also recommending numerous 
specific changes to Article 9. Organized in 1993, a drafting 
committee met fifteen times from 1993 to 1998. This Arti- 
cle was approved by its sponsors in 1998. This Article was 
conformed to revised Article 1.in 2001 and to amendments 
to Article 7 in 2003. The sponsors approved amendments 
to selected sections of this Article in 2010. 

3. Reorganization and Renumbering; Captions; Style. 
This article reflects a substantial reorganization of former 
article 9 and renumbering of most sections. New part 4 
deals with several aspects of third-party rights and du- 
ties that are unrelated to perfection and priority. Some 
of these were covered by part 3 of former article 9. Part 
5 deals with. filing (covered by former part 4) and part.6 
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deals with default and enforcement (covered by former 
part 5). Appendix I contains conforming revisions to other 
articles of the UCC, and Appendix II contains model pro- 
visions for production-money priority. 

This Article also includes headings for the subsections 
as an aid to readers. Unlike section captions, which are 
part of the UCC, see Section 1-107 [55-1-107 NMSA 1978], 
subsection headings are not a part of the official text itself 
and have not been approved by the sponsors. Each juris- 
diction in which this Article is introduced may consider 
whether to adopt the headings as a part of the statute and 
whether to adopt a provision clarifying the effect, if any, to 
be given to the headings. This Article also has been con- 
formed to current style conventions, 

4, Summary of Revisions. Following is a brief sum- 
mary of some of the more significant revisions of Article 9 
that are included in the 1998 revision of this Article, 

a. Scope of Article 9. This article expands the scope of 
article 9 in several respects, 

Deposit accounts. Section 9-109 includes within this ar- 
ticle's scope deposit accounts as original collateral, except 
in consumer transactions. Former article 9 dealt with de- 
posit accounts only as proceeds of other collateral. 

Sales of payment intangibles and promissory notes. Sec- 
tion 9-109 also includes within the scope of this article most 
sales of "payment intangibles" (defined in section 9-102 as 
general intangibles under which an account debtor's prin- 
cipal obligation is monetary) and "promissory notes" (also 
defined in section 9-102). Former article 9 included sales 
of accounts and chattel paper, but not sales of payment in- 
tangibles or promissory notes. In its inclusion of sales of 
payment intangibles and promissory notes, this article con- 
tinues the drafting convention found in former article 9; it 
provides that the sale of accounts, chattel paper, payment 
intangibles, or promissory notes creates a "security inter- 
est." The definition of "account" in section 9-102 also has 
been expanded to include various rights to payment that 
were general intangibles under former article 9. 

Health-care-insurance receivables. Section, 9-109. nar- 
rows article 9's exclusion of transfers of interests in in- 
surance policies by carving out of the exclusion "health- 
care-insurance receivables" (defined in section 9-102). A 
health-care-insurance receivable is included within the 
definition of "account" in section 9-102. 

Nonpossessory statutory agricultural liens. Section 9- 
109 also brings nonpossessory statutory agricultural liens 
within the scope of article 9. 

Consignments. Section 9-109 provides that "true" con- 
signments - bailments for the purpose of sale by the bailee - 
are security interests covered by article 9, with certain ex- 
ceptions. See section 9-102 (defining "consignment"), Cur- 
rently, many consignments are subject to article 9's filing 
requirements by operation of former section 2-326. 

Supporting obligations and property securing rights 
to payment. This article also addresses explicitly (i) ob- 
ligations, such as guaranties and letters of credit, that 
support payment or performance of collateral such as ac- 
counts, chattel paper, and payment intangibles, and (ii) 
any property (including real property) that secures a right 
to payment or performance that is subject to an article 9 
security interest. See sections 9-203, 9-308. 

Commercial tort claims. Section 9-109 expands the 
scope of article 9 to include the assignment of commer- 
cial tort claims by narrowing the exclusion of tort claims 
generally. However, this article continues to exclude tort 
claims for bodily injury and other nonbusiness tort claims 
of a natural person. See section 9-102 (defining "commer- 
cial tort claim"), . 

Transfers by states and governmental units of states. 
Section 9-109 narrows the exclusion of transfers by states 
and’ their governmental units. It excludes only transfers 
covered by another statute (other than a statute generally 
applicable to security interests) to the extent the statute 
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governs the creation, perfection, priority, or enforcement 
of security interests, 

Nonassignable general intangibles, promissory notes, 
health-care-insurance receivables, and letter-of-credit 
rights, This article enables a security interest to attach 
to letter-of-credit rights, health-care-insurance receiv- 
ables, promissory notes, and general intangibles, includ- 
ing contracts, permits, licenses, and franchises, notwith- 
standing a contractual or statutory prohibition against or 
limitation on assignment, This article explicitly protects 
third parties against any adverse effect of the creation or 
attempted enforcement of the security interest. See sec- 
tions 9-408 and 9-409. 

Subject to sections 9-408 and 9-409 and two other excep- 
tions (sections 9-406, concerning accounts, chattel paper, 
and payment intangibles, and 9-407, concerning interests 
in leased goods), section 9-401 establishes a baseline rule 
that the inclusion of transactions and collateral within 
the scope of article 9 has no effect on nonarticle 9 law 
dealing with the alienability or inalienability of property. 
For example, if a commercial tort claim is nonassignable 
under other applicable law, the fact that a security inter- 
est in the claim is within the scope of article 9 does not 
override the other applicable law's effective prohibition of 
assignment. 

b. Duties of Secured Party. This article provides for ex- 
panded duties of secured parties. 

Release of control. Section 9-208 imposes upon a se- 
cured party. having control of a deposit account, invest- 
ment property, or a letter-of-credit right the duty to re- 
lease control when there is no secured obligation and no 
commitment to give value. Section 9-209 contains analo- 
gous provisions when an account debtor has been notified 
to pay a secured party. 

Information. Section 9-210 expands a secured party's 
duties to provide the debtor with information concerning 
collateral and the obligations that it secures. 

Default and enforcement. Part 6 also includes some 
additional duties of secured parties in connection with 
default and enforcement. See, e.g., section 9-616 (duty to 
explain calculation of deficiency or surplus in a consumer- 
goods transaction). 

c. Choice of Law. The choice of law rules for the law 
governing perfection, the effect of perfection or nonper- 
fection, and priority are found in part 3, subpart 1 (sec- 
tions 9-301 through 9-307). See also section 9-316. 

Where to file: Location of debtor. This article changes the 
choice of law rule governing perfection (i.e., where to file) 
for most collateral to the law of the jurisdiction where the 
debtor is located. See section 9-301. Under former article 
9, the jurisdiction of the debtor's location governed only 
perfection and priority of a security interest in accounts, 
general intangibles, mobile goods, and, for purposes of per- 
fection by filing, chattel paper and investment property. 

Determining debtor's location. As a baseline rule, sec- 
tion 9-807 follows former section 9-103, under which the 
location of the debtor is the debtor's place of business 
(or chief executive office, if the debtor has more than 
one place of business). Section 9-307 contains three ma- 
jor exceptions. First, a "registered organization," such as 
a corporation or limited liability company, is located in 
the state under whose law the debtor is organized, e.g., a 
corporate debtor's state of incorporation. Second, an indi- 
vidual debtor is located at his or her principal residence. 
Third, there are special rules for determining the location 
of the United States and registered organizations orga- 
nized under the law of the United States. 

Location of non-US. debtors. If, applying the foregoing 
rules, a debtor is located in a jurisdiction whose law does 
not require public notice as a condition of perfection of a 
nonpossessory security interest, the entity is deemed lo- 
cated in the District:of Columbia. See section 9-307. Thus, 
to the extent that this article applies to non-US. debtors, 
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perfection could be accomplished in many cases by a do- 
mestic filing. 

Priority. For tangible collateral such as goods and in- 
struments, section 9-301 provides that the law applicable 
to priority and the effect of perfection or nonperfection 
will remain the law of the jurisdiction where the collateral 
is located, as under former section 9-103 (but without the 
confusing "last event" test). For intangible collateral, such 
as accounts, the applicable law for priority will be that of 
the jurisdiction in which the debtor is located. 

Possessory security interests; agricultural liens, Perfec- 
tion, the effect of perfection or nonperfection, and priority 
of a possessory security interest or an agricultural lien 
are governed by the law of the jurisdiction where the col- 
lateral subject to the security interest or lien is located. 
See sections 9-301 and 9-302. 

Goods covered by certificates of title; deposit accounts; 
letter-of-credit rights; investment property. This article 
includes several refinements to the treatment of choice of 
law matters for goods covered by certificates of title. See 
section 9-303. It also provides special choice of law rules, 
similar to those for investment property under current ar- 
ticles 8 and 9, for deposit accounts (section 9-304), invest- 
ment property (section 9-305), and letter-of-credit rights 
(section 9-306). 

Change in applicable law. Section 9-316 addresses swe 
fection following a change in applicable law. 

d. Perfection. The rules governing perfection of secu- 
rity interests and agricultural liens are found in part 3, 
subpart 2 (sections 9-308 through 9-316). 

Deposit accounts; letter-of-credit: rights. With certain 
exceptions, this article provides that a security interest in 
a deposit account or a letter-of-credit right may be per- 
fected only by the secured party's acquiring "control" of 
the deposit account or letter-of-credit right. See sections 9- 
312 and 92314. Under section 9-104, a secured party has 
"control" of a deposit account when, with the consent 
ofthe debtor, the secured party obtains the depositary 
bank's agreement to act on the secured party's. instruc- 
tions (including when the secured party becomes the ac- 
count holder) or when the secured party is itself the de- 
positary bank. The control: requirements are patterned on 
section 8-106, which specifies the requirements for control 
of investment property. Under section 9-107, "control" of a 
letter-of-credit. right occurs when the issuer or nominated 
person consents to an assignment of proceeds under sec- 
tion 5-114. 

Electronic chattel paper. Section 9- 102 includes a new 
defined term: "Electronic chattel paper." Electronic chat- 
tel paper is a record or records consisting of information 
stored in an electronic medium (i.e., it is not written). Per- 
fection of a security interest in electronic chattel paper 
may be by control or filing. See sections 9-105 (sui generis 
definition of control of electronic chattel paper), 9-312 
(perfection by filing), and 9-314 (perfection by control). 

Investment property. The perfection requirements for 
"investment property" (defined in section 9-102), includ- 
ing perfection by control under section 9-106, remain 
substantially unchanged. However, a new provision in 
section 9-314 is designed to ensure that a secured party 
retains control in "repledge" transactions that are typical 
in the securities markets. 

Instruments, agricultural liens, and commercial tort 
claims. This article expands the types of collateral in 
which a security interest may be perfected by filing to in- 
clude instruments. See section 9-312. Agricultural liens 
and security interests in commercial tort claims also are 
perfected by filing, under this article. See sections 9- ou 
and 9-310. 

Sales of payment intangibles and promissory neste: AL 
though former article 9 covered the outright sale of ac- 
counts and chattel paper, sales of most other types of re- 
ceivables also are financing transactions to which article 9 
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should apply. Accordingly, section'9-102 expands the defi- 
nition of "account" to include many types of receivables 
(including "health-care-insurance receivables," defined in 
section 9-102) that former article 9 classified as "general 
intangibles." It thereby subjects to article 9's filing system 
sales of more types of receivables than did former article 
9, Certain sales of payment intangibles - primarily bank 
loan participation transactions - should not be subject to 
the article 9 filing rules. These transactions fall in a resid- 
ual category of collateral, "payment intangibles" (general 
intangibles under which the account debtor's principal ob- 
ligation is monetary), the sale of which is exempt from the 
filing requirements of article 9. See sections 9-102, 9-109, 
and 9-309 (perfection upon attachment). The perfection 
rules for sales of promissory notes are the same as those 
for sales of payment intangibles. 

Possessory security interests. Several provisions of this 
article address aspects of security interests involving a se- 
cured party or a third party who is in possession of the col- 
lateral. In particular, section 9-313 resolves a number of 
uncertainties under former section 9-305. It provides that 
a security interest in collateral in the possession of a third 
party is perfected when the third party acknowledges 
in an authenticated record that it holds for the secured 
party's benefit. Section 9-313 also provides that a third 
party need not so acknowledge and that its acknowledg- 
ment does not impose any duties on it, unless it otherwise 
agrees. A special rule in section 9-313 provides that if a 
secured party already is in possession of collateral, its se- 
curity interest remains perfected by possession if it deliv- 
ers the collateral to a third party and the collateral is ac- 
companied by instructions to hold it for the secured party 
or to redeliver it to the secured party. Section 9-313 also 
clarifies the limited circumstances under which a security 
interest in goods covered by a certificate of title may be 
perfected by the secured party's taking possession. 

Automatic perfection. Section 9-309 lists various types 
of security interests as to which no public-notice step is 
required for perfection (e.g., purchase-money security in- 
terests in consumer goods other than automobiles). This 
automatic perfection also extends to a transfer of a health- 
care-insurance receivable to a health-care provider. Those 
transfers normally will be made by natural persons who 
receive health-care services; there is little value in re- 
quiring filing for perfection in that context. Automatic 
perfection also applies to security interests created by 
sales of payment intangibles and promissory notes. Sec- 
tion 9-308 provides that a perfected security interest in 
collateral supported by a "supporting obligation" (such as 
an account supported by a guaranty) also is a perfected 
security interest in the supporting obligation, and that a 
perfected security interest in an obligation secured by a 
security interest or lien on property (e.g., a real property 
mortgage) also is a perfected security interest in the secu- 
rity interest or lien. 

e, Priority; Special Rules’ for Banks and Deposit Ac- 
counts. The rules governing priority of security interests 
and agricultural liens are found in part 3, subpart 3 (sec- 
tions 9-317 through 9-339). This article includes several 
new priority rules:'and some special rules relating to 
banks and deposit accounts found in part 3, subpart 4 
(sections 9-340 through 9-342). 

Purchase-money security interests: General; consumer- 
goods transactions; inventory. Section 9-103 substantially 
rewrites the definition of purchase-money security inter- 
est (PMSI) (although the term is not formally "defined"). 
The substantive changes, however, apply only to noncon- 
sumer goods transactions. (Consumer transactions and 
consumer goods transactions are discussed below in com- 
ment 4(j)). For nonconsumer goods transactions, section 9- 
103 makes clear that a security interest in collateral may 
be (to some extent) both'a PMSI as well as a non-PMSI, in 
accord with the "dual status" rule applied by some courts 
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under former article 9 (thereby rejecting the "transforma- 
tion" rule); The definition provides an even broader con- 
ception of a PMSI in inventory, yielding a result that ac- 
cords with private agreements entered into in response 
to the uncertainty under former article 9. It also:treats 
consignments as purchase-money security interests in in- 
ventory. Section 9-324 revises the PMSI priority rules, but 
for the most part without material change in substance, 
Section 9-324 also clarifies the priority rules for compet- 
ing PMSIs in the same collateral. 

Purchase-money security interests ‘in livestock; deriauii 
tural liens. Section 9-324 provides a special PMSI priority, 
similar to the inventory PMSI priority rule, for livestock, 
Section 9-322 (which contains the baseline first-to-file-or- 
perfect priority rule) also recognizes special nonarticle 9 
priority rules for agricultural liens, which can override 
the baseline first-in-time rule. 

Purchase-money security interests in software. Sec- 
tion 9-324 contains a new priority rule for a software 
purchase-money security interest. (Section 9-102 includes 
a definition of "software.") Under section 9-108, a software 
PMSI includes a PMSI in software that is used in goods 
that are also subject to a PMSI. (Note also that the defini- 
tion of "chattel paper" has been expanded to include re- 
cords that evidence a monetary obligation and a security 
interest in specific goods and software used in the goods.) 

Investment property. The priority rules for investment 
property are substantially similar to the priority rules 
found in former section 9-115,;;which was added in con- 
junction with the 1994 revisions to UCC article 8. Under 
section 9-328, if a secured party has control of investment 
property (sections 8-106 and 9-106), its security interest is 
senior to a security interest perfected in another manner 
(e.g., by filing). Also under section 9-328, security interests 
perfected by control generally rank according to the time 
that control is obtained or, in'the case of a security entitle- 
ment or a commodity contract carried in a commodity ac- 
count, the time when the control arrangement is entered 
into, This is a change from former section 9-115, under 
which the security interests ranked equally. However, as 
between a securities intermediary's security interest ina 
security entitlement that it maintains for the debtor and 
a security interest held by another secured party, the se- 
curities intermediary's security interest is senior. 

Deposit accounts. This article's priority rules applicable 
to deposit accounts are found in section 9-327. They: are 
patterned on and are similar to those for investment prop- 
erty in former section 9-115 and section 9-328 of this ar- 
ticle. Under section 9-327, if a secured party has control 
of a deposit account, its security interest is senior to a se- 
curity interest perfected in another manner (i.e., as cash 
proceeds). Also under section 9-327, security interests per- 
fected, by control rank according to the time that control 
is obtained, but as between a depositary bank's security 
interest and one held by another secured party, the de- 
positary bank's security interest is senior. A correspond- 
ing rule in section 9-340 makes a depositary bank's right 
of set-off generally senior to a security interest held by 
another secured party. However, if the other secured party 
becomes the depositary bank's, customer with respect to 
the deposit account, then its security interest is senior to 
the depositary bank's security interest and right of aetoof 
See sections 9-327 and 9-840. 

Letter-of-credit rights..The priority rules for. ge ich 
interests in letter-of-credit rights are found in section 9- 
329. They are somewhat analogous to those for deposit 
accounts. A security interest perfected by control has pri- 
ority over one perfected in another manner (i.e., as a sup- 
porting obligation for the collateral in which a security in- 
terest is perfected). Security interests in a letter-of-credit 
right’ perfected by control rank according to the time that 
control is obtained. However, the rights of a transferee 
beneficiary or a nominated person are independent and 
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superior to the extent provided in section 5-114. See sec- 
tion 9-109(c)(4). 

Chattel paper and instruments. Section 9-330 is the 
successor to former section 9-308. As under former sec- 
tion 9-308, differing priority rules apply to purchasers of 
chattel paper who give new value and take possession (or, 
in the case of electronic chattel paper, obtain control) of 
the collateral depending on whether a conflicting security 
interest in the collateral is claimed merely as proceeds. 
The principal change relates to the role of knowledge and 
the effect of an indication of a previous assignment of the 
collateral. Section 9-330 also affords priority to purchas- 
ers of instruments who take possession in good faith and 
without knowledge that the purchase violates the rights 
of the competing secured party. In addition, to qualify for 
priority, purchasers of chattel paper, but not of instru- 
ments, must purchase in the ordinary course of business. 

Proceeds. Section 9-322 contains new priority rules 
that clarify when a special priority of a security interest 
in collateral continues or does not continue with respect 
to proceeds: of the collateral. Other refinements to the 
priority rules for proceeds are included in sections 9-324 
(purchase-money security interest. priority) and 9-330 
(priority of certain purchasers of chattel paper and instru- 
ments). 

Miscellaneous priority provisions. This aaress also in- 
cludes: (i) Clarifications of selected good-faith-purchase 
and similar issues (sections 9-317 and 9-331); Gi) new pri- 
ority rules to deal with the "double debtor" problem aris- 
ing when a debtor creates: a security interest:in collateral 
acquired by the debtor subject to a security interest cre- 
ated by another. person (section:9-325); (iii) new priority 
rules to deal with the problems created when a change in 
corporate structure or the like results in a new entity that 
has become bound by the original debtor's after-acquired 
property agreement (section 9-326); (iv) a provision en- 
abling most transferees of funds from a deposit account 
or, money to take free of a security interest (section 9-332); — 
(v) substantially rewritten and refined priority rules deal- 
ing with accessions and commingled goods (sections 9-335 
and 9-336); (vi) revised priority rules for security interests 
in goods covered by a certificate of title (section 9-337); 
and (vii) provisions designed to ensure that security in- 
terests in deposit accounts will not extend, to, most trans- 
ferees of funds on deposit or payees from deposit accounts 
and will not otherwise "clog" the payments system (sec- 
tions 9-341 and 9-342), 

f, Proceeds. Section 9-102 contains an expanded defi- 
nition of "proceeds" of collateral which includes additional 
rights and property that arise out of collateral, such as 
distributions on account of collateral and claims arising 
out of the loss or nonconformity of, defects:in, or damage 
to collateral. The term also includes collections on account 
of "supporting obligations," such as guarantees. 

g. Part..4; Additional Provisions Relating to Third- 
Party Rights. New part 4 contains several provisions re- 
lating to the relationships between certain third parties 
and the parties to secured transactions. It contains new 
sections 9-401 (replacing former section 9-311),(alienabil- 
ity of debtor's rights), 9-402 (replacing former section 9- 
317) (secured party not obligated on debtor's contracts), 
9-403 (replacing former section 9-206) (agreement not 
to assert defenses against assignee), 9-404, 9-405, and 
9-406 (replacing former: section 9-318) (rights acquired 
by assignee, modification of assigned contract, discharge 
of account debtor, restrictions:on assignment of account, 
chattel paper, promissory note, or payment intangible in- 
effective),,and 9-407 (replacing some provisions of former 
section 2A-303) (restrictions on creation or enforcement of 
security interest in leasehold interest or lessor's. residual 
interest ineffective). It also contains new sections 9-408 
(restrictions on assignment of promissory notes, health- 
care-insurance receivables ineffective, and certain general 
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intangibles ineffective) and 9-409 (restrictions on assign- 
ment of letter-of-credit rights ineffective), which are dis- 
cussed above. 

h. Filing. Part 5 (formerly Part 4) of Article 9 has been 
substantially rewritten to simplify the statutory text and 
to deal with numerous problems of interpretation and im- 
plementation that have arisen over the years. 

Defaulting or missing secured parties and fraudulent fil- 
ings. In some areas of the country, serious problems have 
arisen from fraudulent financing statements that are filed 
against public officials and other persons. This Article ad- 
dresses the fraud problem by providing the opportunity 
for a debtor to file a termination statement when a se- 
cured party wrongfully refuses or fails to provide a ter- 
mination statement. See Section 9-509 [55-9-509 NMSA 
1978]. This opportunity also addresses the problem of se- 
cured parties that simply disappear through mergers or 
liquidations. In addition, Section 9-518 [55-9-518 NMSA 
1978] affords a statutory method by which a debtor who 
believes that a filed record is inaccurate or was wrongfully 
filed may indicate that fact in the files, albeit without af- 
fecting the efficacy, if any, of the challenged record. 

Medium-neutrality. This article is "medium-neutral"; 
that is, it makes clear that parties may file and otherwise 
communicate with a filing office by means of records com- 
municated and stored in media other than on paper. ' 

Identity of person who files a record; authorization. Part 
5 is largely indifferent as to the person who effects a filing. 
Instead, it addresses whose authorization is necessary 
for a person to file a record with a filing office. The filing 
scheme does not contemplate that the identity of a "filer" 
will be a part of the searchable records. This approach is 
consistent with, and a necessary aspect of, eliminating 
signatures or other evidence of authorization from the 
system (except to the extent that filing offices may choose 
to employ authentication procedures in connection with 
electronic communications). As long as the appropriate 
person authorizes the filing,’or, in the case of a termina- 
tion statement, the debtor is entitled to the termination, 
it is largely insignificant whether the secured party or an- 
other person files any given record. 

Section 9-509 collects in one place most of the rules 
that determine when a record may be filed. In general, 
the debtor's authorization is required for the filing of an 
initial financing statement or an amendment that adds 
collateral. With one further exception, a secured party of 
record's authorization is required for the filing of other 
amendments. The exception arises if a secured party has 
failed to provide a termination statement that is required 
because there is no outstanding secured obligation or 
commitment to give value. In that situation, a debtor is 
authorized to file a termination statement indicating that 
it has been filed by the debtor. 

Financing statement formal requisites. The formal req- 
uisites for a financing statement are set out in section 9- 
502. A financing statement must provide the name of the 
debtor and the secured party and an indication of the col- 
lateral that it covers. Sections 9-503 and 9-506 address the 
sufficiency of a name provided on a financing statement 
and clarify when a debtor's name is correct and when an 
incorrect name is insufficient. Section 9-504 addresses the 
indication of collateral covered. Under section 9-504, 4 
super-generic description (e.g., "all assets" or "all personal 
property") in a financing statement is a sufficient indica- 
tion of the collateral. (Note, however, that a super-generic 
description is inadequate for purposes of a security agree- 
ment. See sections’9-108 and 9-203.) To facilitate élec- 
tronic filing, this article does not require that the debtor's 
signature or other authorization appear on a financing 
statement. Instead, it prohibits the filing of unauthorized 
financing statements and imposes liability upon those who 
violate the prohibition. See sections 9-509 and 9-626. 
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Filing-office operations, Part 5 contains several provi- 
sions governing filing operations. First, it prohibits the 
filing office from rejecting an initial financing statement 
or other record for a reason other than one of the few that 
are specified. See sections 9-516 and 9-520. Second, the 
filing office is obliged to link all subsequent records (e.g., 
assignments, continuation statements, etc.) to the initial 
financing statement to which they relate. See section 9- 
519. Third, the filing office may delete a financing state- 
ment and related records from the’ files no earlier than 
one year after lapse (lapse normally is five years after 
the filing date), and then only if'a continuation statement 
has not been filed. See sections 9-515, 9-519, and 9-522. 
Thus, a financing statement and related records would be 
discovered by a search of the files even after the filing of 
a termination statement. This approach helps eliminate 
filing-office discretion and also eases problems associ- 
ated with multiple secured parties and multiple partial 
assignments, Fourth, part 5 mandates performance stan- 
dards for filing offices. See sections 9-519, 9-520, and. 9- 
5238, Fifth, it provides for the promulgation of filing-office 
rules to deal with details best left out of the statute and 
requires the filing office to submit periodic reports. See 
sections 9-526 and 9-527, i 

Correction of records: Defaulting or missing secured 
parties and fraudulent filings. In some areas of the coun- 
try, serious problems have arisen from fraudulent financ- 
ing statements that are filed against public officials and 
other persons. This article addresses the fraud problem by 
providing the opportunity for a debtor to file a termina- 
tion statement when a secured party wrongfully refuses 
or fails to provide a termination statement. See section 9- 
509. This opportunity also addresses the problem of se- 
cured parties that simply disappear through mergers or 
liquidations. In addition, section 9-518 affords a statutory 
method by which a debtor who believes that a filed re- 
cord is inaccurate or was wrongfully filed may indicate 
that fact in the files by filing a correction statement, al- 
beit without affecting the efficacy, if any, of the challenged 
record. ~ 

Extended period of effectiveness for certain financing 
statements. Section 9-515 contains an exception to the 
usual rule that financing statements are effective for five 
years unless a continuation statement is filed’to continue 
the effectiveness for another five years. Under that sec- 
tion, an initial financing statement filed in connection 
with a "public-finance transaction" or a "manufactured- 
home transaction" (terms defined in section 9-102) is ef- 
fective for 30 years. 

National form of financing statement and related forms. 
Section 9-521 provides for uniform, national written 
forms of financing statements and related written records 
that must be accepted by a filing office that accepts writ- 
ten records. 

i. Default and Enforcement. Part 6 of article 9 exten- 
sively revises former part 5. Provisions relating to en- 
forcement of consumer-goods transactions and consumer 
transactions are discussed in comment 4(j). 

Debtor, secondary obligor; waiver. Section 9-602 clari- 
fies the identity of persons who have rights and persons 
to whom a secured party owes specified duties under part 
6. Under that section, the rights and duties are enjoyed by 
and run to the "debtor," defined in section 9-102 to mean 
any person with a nonlien property interest in collateral, 
and to any "obligor." However, with one exception (sec- 
tion 9-616, as it relates to a consumer obligor), the rights 
and duties concerned affect nondebtor obligors only if they 
are "secondary obligors." "Secondary obligor" is defined in 
section 9-102 'to include one who is secondarily obligated 
on the secured obligation, e.g., a guarantor, or one who has 
a right of recourse against the debtor or another obligor 
with respect to an obligation secured by collateral. How- 
ever, under section 9-628, the secured party is relieved 
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from any duty or liability to any person unless the secured 
party knows that the person is a debtor or obligor. Resolv- 
ing an issue’on which courts disagreed under former ar- 
ticle 9, this article generally prohibits waiver by a second- 
ary obligor of its rights and a secured party's duties under 
part 6, See. section 9-602. However, section 9-624 permits 
a secondary obligor or debtor to waive the right to notifi- 
cation of disposition of collateral and; in a nonconsumer 
transaction, the right to redeem collateral, if the second- 
ary obligor or debtor agrees to do so after default. 

Rights of collection and enforcement of collateral. Sec- 
tion 9-607 explains in greater detail than former sec- 
tion 9-502 the rights of a secured party who seeks to 
collect or enforce collateral, including accounts, chattel 
paper, and payment intangibles. It also sets forth the en- 
forcement rights of a depositary bank holding a security 
interest in a deposit account maintained with the deposi- 
tary bank. Section 9-607 relates solely to the rights of a 
secured party vis-a-vis a debtor with respect to collections 
and enforcement. It does not affect the rights or duties of 
third parties, such as account debtors on collateral, which 
are addressed elsewhere (e.g., section 9-406). Section 9- 
608 clarifies the manner in which proceeds of collection. or 
enforcement are to be applied. 

_ Disposition of collateral: Warranties of title. Section 9- 
610 imposes.on a secured party who disposes of collateral 
the warranties of title, quiet possession, and the like that 
are otherwise applicable under other law. It also provides 
rules for the exclusion or modification of those warranties. 

Disposition of collateral: Notification, application of pro- 
ceeds, surplus and deficiency, other effects. Section 9-611 
requires.a secured party to give notification: of a, disposi- 
tion of collateral to other secured parties and lienholders 
who have filed financing statements against. the debtor 
covering the collateral. (That duty was eliminated by 
the 1972 revisions to article 9.) However, that section re- 
lieves the secured party from that duty when the secured 
party undertakes a search of the records and a report of 
the results is unreasonably delayed. Section 9-613, which 
applies only to nonconsumer transactions, specifies. the 
contents of a sufficient notification of disposition and pro- 
vides that a notification sent 10 days or more before. the 
earliest time for disposition is sent within a reasonable 
time, Section 9-615 addresses the application of proceeds 
of disposition, the entitlement of a debtor to any surplus, 
and the liability of an obligor for any deficiency. Section 9- 
619 clarifies the effects of a disposition by a secured party, 
including the rights of transferees of the collateral. 

Rights and duties of secondary obligor. Section 9-618 
provides that.a secondary obligor obtains the rights and 
assumes the duties of a secured party if the secondary 
obligor receives an assignment of a secured obligation, 
agrees to assume the secured party's rights and duties 
upon a transfer to it of collateral, or becomes subrogated 
to the rights of the secured party. with respect to the col- 
lateral. The assumption, transfer, or subrogation is not a 
disposition of collateral under section 9-610, but it does 
relieve the former secured party of further duties. Former 
section 9-504(5) did not address whether a secured. party 
was relieved of its duties in this situation. 

Transfer of record.or legal title. Section, 9-619 contains 
a new provision.making clear that a transfer of record or, 
legal title to a secured party is not of itself a disposition 
under part .6, This rule applies regardless of the circum- 
stances under which the transfer of title occurs. _ , 

Strict foreclosure. Section 9-620, unlike former sec- 
tion 9-505, permits a secured party to,accept collateral in 
partial satisfaction, as well as full satisfaction, of the obli- 
gations secured. This right of strict foreclosure extends to 
intangible as well as tangible property. Section 9-622 clar- 
ifies the effects of an acceptance of collateral on the rights 
of junior claimants. It rejects the approach taken by some 
courts - deeming a secured party to have constructively 
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retained collateral in satisfaction of the secured obliga- 
tions - in the case of a secured party's unreasonable delay 
in the disposition of collateral. Instead, unreasonable de- 
lay is relevant when determining whether a disposition 
under section 9-610 is commercially reasonable. 

Effect of noncompliance; "Rebuttable presumption" test. 
Section 9-626 adopts the "rebuttable presumption" test 
for the failure of a secured party to proceed in accordance 
with certain provisions of, part 6, Under this approach, 
the deficiency claim. of a noncomplying secured party is 
calculated by crediting the obligor with the greater of the 
actual net proceeds of a disposition and the amount of net 
proceeds that would have been realized if the disposition 
had been conducted in accordance with part 6 (e.g., in a 
commercially reasonable manner), Section 9-626 rejects 
the "absolute bar" test that some courts have imposed; 
that approach bars‘a noncomplying secured party from re- 
covering any deficiency, regardless of the loss (if any) the 
debtor suffered as a consequence of the noncompliance. 

"Low-price" dispositions; Calculation of deficiency and 
surplus. Section 9-615(f) addresses the problem of proce- 
durally regular dispositions that fetch a low price. Sub- 
section (f) provides a special, method for calculating a de- 
ficiency if the proceeds of a disposition of collateral to a 
secured, party, a person related to, the secured party, or a 
secondary obligor are "significantly below the range of pro- 
ceeds that.a complying disposition to a person other than 
the secured party, a person related to the secured party, or 
a secondary obligor would have brought." ("Person related 
to" is defined.in section 9-102.) In these situations there 
is reason to suspect that there may be inadequate incen- 
tives to obtain a better price, Consequently, instead of cal- 
culating a deficiency (or surplus) based on the actual net 
proceeds; the deficiency (or surplus) would be calculated 
based on the proceeds that would have been received in 
a disposition to a person other than the secured party, a 
person related to the secured party, or a secondary obligor. 

j. Consumer. Goods, Consumer-Goods. Transactions, 
and Consumer. Transactions, This: article (including the 
accompanying conforming revisions) includes several spe- 
cial rules for "consumer goods," "consumer transactions," 
and "consumer-goods transactions." Each term is defined 
in section 9-102; 

(i) Revised sections 2-502 and 2- 716 provide a! buyer 
of consumer goods.with enhanced rights to possession of 
the goods, thereby accelerating the opportunity to achieve 
"buyer in ordinary course of business" status under sec- 
tion 1-201... 

(ii) Section 9-103(e) (allocation of payments for deters 
mining extent of purchase-money status), (f) (purchase- 
money status. not affected by cross-collateralization, 
refinancing, restructuring, or the like), and (g), (secured 
party has burden of establishing extent of purchase- 
money status) do not apply to consumer-goods transac- 
tions. Section 9-103 also provides that the limitation. of 
those provisions to transactions other than consumer- 
goods transactions leaves to the courts the proper rules 
for consumer-goods transactions and prohibits the courts 
from drawing inferences from that limitation. 

(iii), Section 9-108 provides that in a consumer trans- 
action a description of consumer goods, a security entitle- 
ment, securities account, or commodity account "only by 
(UCC-defined) type of collateral" is not a sufficient collat- 
eral description in a security agreement, 

_ (iv), Sections 9-403 and 9-404 make effective the Fed- 
eral Trade Commission's antiholder-in-due-course rule 
(when.applicable), 16 C.E.R. part 433; even in the absence 
of the required legend. 

(v) The 10-day safe-harbor for notification of a dispo- 
sition provided by section 9-612 does not apply in a con- 
sumer transaction. 

(vi) Section 9-613 (contents and form of notice of dis- 
position) does not apply to a consumer-goods transaction, 
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(vii) Section 9-614 contains special requirements for the 

contents of a notification of disposition and a safe-harbor, 

"plain English" form of notification, for consumer-goods 
transactions, 


(viii) Section 9-616 requires a secured party in a 


consumer-goods transaction to provide a debtor with a no- 
tification of how it calculated a deficiency at the time it 
first undertakes to collect a deficiency. 

(ix) Section 9-620. prohibits partial strict foreclosure 
with respect to consumer goods collateral and, unless the 


debtor agrees to waive the requirement in an authenti-— 


cated record after default, in certain cases requires the se- 
cured party to dispose of consumer goods collateral which 
has been repossessed. 

(x) Section 9-626 ("rebuttable presumption" rule) does 
not apply to a consumer transaction. Section 9-626 ‘also 
provides that its limitation to transactions other than 
consumer transactions leaves to the courts the proper 
rules for consumer transactions and prohibits the courts 
from drawing inferences from that limitation. 

k, Good Faith. Section 9-102 contains a new definition 
of "good faith" that includes not only "honesty in fact" but 
also "the observance of reasonable commercial standards 
of fair dealing." The definition ‘is ‘similar to the ones ad- 
opted in connection with other, recently completed revi- 
sions of the UCC, 

1. “Transition Provisions. Part 7 (sections 9-701 through 
9-707) contains transition provisions. Transition from for- 
mer article 9 to this article will be particularly challeng- 
ing in view of its expanded scope, its modification of choice 
of law rules for perfection and priority, and its expansion 
of the methods of perfection, 

Article 1, Revised section 1-201 contains revisions to 
the definitions of "buyer in ordinary course of business," 
"purchaser," and "security interest." ; 

Articles 2 and 2A. Sections 2-210, 2-326, 2-502, 2-716, 
2A-308, and 2A-307 have been revised to.address the in- 
tersection between articles 2 and.2A and article 9. 

Article 5. New section 5-118 is patterned on section 4- 


210. It’ provides for a security interest in documents pre-? 


sented under a letter of credit in favor of the issuer. and a 
nominated person on the letter of credit. 

Article 8. Revisions to section 8-106, which deals with 
"control" of securities and security entitlements, conform 
it to section 8-302, which deals with."delivery." Revisions 
to section 8-110, which deals with a "securities intermedi- 
ary's jurisdiction," conform it to the revised treatment of a 
"commodity intermediary's jurisdiction" in section 9-305. 
Sections 8-301 and 8-302 have been revised for clarifica- 
tion. Section 8-510 has been revised to conform it to the 
revised priority rules of section 9-328. Several comments 
in article 8 also have been revised. 

Repeals and reenactments. — Laws 2001, ch. 139, 
§ 1 repealed former 55-9-101 NMSA 1978, as enacted by 
Laws 1961, ch. 96, § 9-101, and enacted a new section, ef- 
fective July 1, 2001. 
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ANNOTATIONS 


Decisions under former Section 55-9-101 NMSA 
1978. — In light of the similarity of this section and for- 
mer Section 55-9-101, annotations decided under former 
55-9-101 NMSA 1978 have been included in the annota- 
tions in this section. 

Priority between landlord's lien and Article 9 
security interest, — The priority between a landlords' 
lien and an Article 9 security interest is not covered by 
the statutory provisions of the Uniform Commercial Code 
- Secured Transactions, In such,a case, the common law 
doctrine of "first in time, first in right" controls the priori- 
ties between the parties. Kuemmerle v. United N.M. Bank, 
1992-NMSC-028, 113 N.M. 677, 831 P.2d 976 (decided un- 
der former law). 

Failure to comply with code precludes mortgagee 
from foreclosure. — Mortgagee was precluded from 
foreclosing on a mortgage taken on property subject to 
an executory sales contract of which it had actual notice, 
since it failed to comply with the provisions of the Uni- 
form Commercial Code on secured transactions, including 
failing to comply with the filing provisions of the Code. 
First Nat'l Bank v. Luce, 1974-NMSC-098, 87 N.M. 94, 529 
P.2d 760 (decided under former law). 

The security assignment of a real estate contract 
is not subject to the perfection requirements of this arti- 
cle. In, re Anthony, 1992-NMSC-038, 114 N.M.95; 835 P.2d 
811 (decided under former law). 

Law reviews. — For comment on Strevell-Paterson 
Fin, Co. v..May, T7 N.M. 331, 422 P.2d 366 (1967), see 8 
Nati Resources J. 718 (1968). 

For comment, "New Mexico's Uniform Commercial Code 
in Oil and Gas Transactions," see 10 Nat. Resources J. 361 
(1970). 

For article, "Lender Recourse in Indian Country: A Na- 
vajo Case Study," see 21 N,M.L. Rev. 275 (1991). 

For note, "Commercial Law - And Then Personal Prop- 
erty Became Real Property: In re Anthony," see 23 N.M.L. 
Rev. 263.(1993). 

For article, "Secured Transactions History: The Fraudu- 
lent Myth," see 29 N.M.L;: Rev. 363 (1999). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 68A 
Am, Jur. 2d Secured Transactions § 1 et seq. 

Construction and effect of U.C.C., art. 9, dealing with se- 
cured transactions, sales of accounts, contract rights and 
chattel paper, 30'A.L.R.3d 9, 67 A.L.R.3d 308, 69 A.L.R.3d 
1162, 76 A.L.R.3d 11, 99 A.L.R.3d 807, 99 A.L.R.3d 1080, 
100 A.L.R.38d 10, 100 A.L.R.3d 940, 7 A.L.R.4th 308, 11 
A.L.R.4th 241, 90 A.L.R.4th 859, 25 A.L.R.5th 696. 

6A C.JiS. Assignments § 98; 8 C.J.S. Bailments § 103; 35 
C.J.S. Factors §§ 46 et seq.; 53 C.J.S. Liens § 1 et seq.; 72 
C.J.S. Pledges §§ 28 et seq., 40 et seq.; 79 C.J.S. Secured 
Transactions § 1 et seq. 


55-9-102. Definitions and index of definitions. 


(a) In Chapter 55, Article 9 NMSA 1978: 


(1) "accession" means goods that are physically united with other goods in such a manner 
that the identity of the original goods is not lost; 


(2) 


"account", except as used in "account for": 


(A) means a a right to payment of a monetary obligation, whether or not earned by 


performance: 


(i) for property that has been or is to be sold, leased, licensed, assigned or other- 


wise disposed of; 


(ii) for services rendered or to be rendered; 
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(iii) for a policy of insurance issued or to be issued; 
(iv). for a secondary obligation incurred or to be incurred; 
(v) for energy provided or to be provided; 
(vi) for the use or hire of a vessel under a charter or other contract; 
(vii) arising out of the use of a credit or charge card or information contained on 
or for use with the card; or 
(viii) as winnings in a lottery or other game of nhaltie Spa eteds or sponsored by a 
state, governmental unit of a state or person licensed or authorized to operate the game by a state 
or governmental unit of a state; and 
(B) includes health-care-insurance receivables; but 
(C), does not include: 
(i) rights to payment evidenced by chattel paper or an instrument; 
(ii) commercial tort claims; 
(iii) deposit accounts; 
(iv) investment property; 
(v) letter-of-credit rights or letters of credit; or 
(vi) rights to payment for money or funds advanced or sold, other than rights 
arising out of the use of a credit or charge card or information contained on or for use with the 
card; 

(3) "account debtor” means a person obligated on an account, chattel paper or general in- 
tangible. The term does not include persons obligated to pay a negotiable instrument, even if the 
instrument constitutes part of chattel paper; 

(4) "accounting", except as used in "accounting for", means a record: 

(A) authenticated by a secured party; 
(B) indicating the aggregate unpaid secured obligations as of a date not more than 
thirty-five days earlier or thirty-five days later than the date of the record; and 
(C) identifying the components of the obligations in reasonable detail; 
(5) “agricultural lien" means an interest in farm products: 
(A) that secures payment or performance of an obligation for: 
(i) goods or services furnished in connection with a debtor's farming operation; or 
(ii). rent on real property leased by a debtor in connection with its farming opera- 
tion; | 
(B) that is created by statute in favor of a person that: 
(i) in the ordinary course of its business furnished goods or services to a debtor in 
connection with a debtor's farming operation; or 
(ii) leased real property to a debtor in connection with the debtor's farming op- 
eration; and | 
(C) whose effectiveness does not depend on the person's possession of the personal 
property; ; 
(6) "as-extracted collateral" means: 
(A) oil, gas or other minerals that are subject to a security interest that: 
(i) is created by a debtor having an interest in the minerals before extraction; and 
(ii) attaches to the minerals as extracted; or 
(B) accounts arising out of the sale at the wellhead or minehead of oil, gas or other 
minerals in which the debtor had an interest before extraction; 
(7) "authenticate" means to: 
(A) sign; or 
(B) with present intent to adopt or accept a record, to attach to or logically associate 
with the record an electronic sound, symbol or process; 

(8) "bank" means an organization that is engaged in the business of banking and includes 
savings banks, savings and loan associations, credit unions and trust companies; | 

(9) "cash proceeds" means proceeds that are money, checks, deposit accounts or the like; 

(10) "certificate of title" means a certificate of title with respect to which a statute provides 
for the security interest in question to be indicated on the certificate as a condition or result of the 
security interest's obtaining priority over the rights of a lien creditor with respect to the collateral. 
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The term includes another record maintained as an alternative to a certificate of title by the gov- 
ernmental unit that issues certificates of title ifa statute permits the security interest in question 
to be indicated on the record as a condition or result of the security interest's obtaining priority 
over the rights of a lien creditor with respect to the collateral; 

(11) "chattel paper" means a record or records that evidence both a monetary obligation 
and a security interest in specific goods, a security interest in specific goods and software used in 
the goods, a security interest in specific goods and license of software used in the goods, a lease of 
specific goods or a lease of specific goods and license of software used in the goods. In this para- 
graph, "monetary obligation" means a monetary obligation secured by the goods or owed under a 
lease of the goods and includes a monetary obligation with respect to software used in the goods. 
The term does not include: 

(A) charters or other contracts involving the use or hire of a vessel; or 

(B) records that evidence:a right to payment arising out of the use of a credit or 
charge card or information contained on or for use with the card. If a transaction is evidenced by 
records that include an instrument or series of instruments, the group of records taken together 
constitutes chattel paper; 

(12) "collateral" means the property siihject to a security interest or sped ltire! lien and 
includes: 

(A) proceeds to which a security interest attaches; 
(B) accounts, chattel paper, payment intangibles and promissory notes that have 
been sold; and 
(C) goods that are the subject of a consignment; 
(13) "commercial tort claim" means a claim arising in tort with respect to which: 
(A) the claimant is an organization; or 
(B) the claimant is an individual and the claim: 
(i) arose in the course of the claimant's business or profession; and 
(ii) does not include damages arising out of personal injury to or the death of an 
individual; 

(14) "commodity account" means an account maintained by a commodity intermediary in 
which a commodity contract is carried for a commodity customer; 

(15) “commodity contract” means a commodity futures contract, an option on a commodity 
futures contract, a commodity option or another contract if the contract or option is: 

(A) traded on or subject to the rules of a board of trade that has been designated as a 
contract market for such a contract pursuant to federal commodities laws; or 

(B) traded on a foreign commodity board of trade, exchange or market, and is carried 
on the books of a commodity intermediary for a commodity customer; 

(16) "commodity customer" means a person for which a commodity intermediary carries a 
commodity contract on its books; 

(17) "commodity intermediary" means a person that: 

(A) is'registered as.a futures commission merchant under federal commodities law; or 

(B) in the ordinary course of its business provides clearance or settlement services for 
a board of trade that has been designated asa contract market pursuant to federal commodities 
law; 

(18) "communicate" means: 

(A) to send a written or other tangible record; 

(B) to transmit a record by any means agreed upon wi the persons sending and re- 
ceiving the record; or 

(C) in the case of transmission of a record to or by a filing office, to transmit a record 
by any means prescribed by filing-office rule; 

(19) "consignee" means a merchant to which goods are delivered in a consignment; 

(20) "consignment" means a transaction, regardless of its form, in which a person delivers 
goods to a merchant for the purpose of sale and: 

(A) the merchant: 
(i) “deals in goods of that kind under a name other than the name of the person 
making delivery; 
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. (ii) is not an auctioneer; and 
(iii) is not generally known by its wager a to be pce iner A pans sy: in selling 
the goods of others; 
(B) with respect to each delivery, the sedeniute value of the eibdd is one china 
dollars ($1,000) or more at the time of delivery; 
(C) the goods are not consumer goods immediately before nelcares arid 
(D) the transaction does not create a security interest that secures an obligation; 

(21) “consignor® means a person that delivers goods to a consignee ina pases sagsid a 

(22) "consumer debtor" means a debtor in a consumer transaction; 

(23) "consumer goods" means goods that are used or bought for use primarily for personal, 
family or household purposes; 

(24) "consumer-goods transaction" means a consumer transaction in which: 

(A). an-individual incurs an py inane primarily for Best family or household 
purposes; and 
(B) a security interest in consumer goods secures the ehuiaaticn: 

(25) "consumer obligor" means an obligor who is an individual and who incurred the Tees 
gation as part of a transaction entered into primarily for personal, family or household purposes; 

(26) "consumer transaction" means a transaction in which: 

(A) an individual incurs an obligation primarily for personal, family or household 
purposes; 

(B) asecurity interest secures the obligation; and 

(C) the collateral is held or acquired primarily for personal, family or household pur- 
poses. The term includes consumer-goods transactions; 

(27) "continuation statement" means an amendment of a financing statement that: 

(A) identifies, by its file number, the initial financing statement to which it relates; and 
(B) indicates that it is a continuation statement for, or that itis filed to continue the 
effectiveness of, the identified financing statement; 

(28) "debtor" means: 

(A) aperson having an interest, other than a Spceibity interest or other lien, in the col- 
lateral, whether or not the person is.an obligor; 

(B) aseller of accounts, chattel paper, payment intangibles or promissory notes; or 

(C). aconsignee; 

(29) "deposit account" means a demand, time, savings, passbook or similar ont main- 
tained with a bank. The term does not include investment property or accounts evidenced by an 
instrument; ) 

(30) "document" means:a document of title or a receipt:of the type described in Subsection 
(b) of Section 55-7-201 NMSA 1978; 

(31) "electronic chattel paper" means chattel paper evidenced by a record or records con- 
sisting of information stored in an electronic medium; 

(32). "encumbrance" means a right, other than an Aor interest, in real eranekee The 
term includes mortgages and other liens on real property; 

(33) _"equipment" means goods other than inventory, farm oaihens or consumer goods; 

(384) "farm products" means goods, other than standing timber, with respect to which the 
debtor is engaged in a farming operation and that are: 

(A) crops grown, growing or to be grown, including: 
(i) crops produced on trees, vines and bushes; and 
(ii) aquatic goods produced in aquacultural operations; 
(B). livestock, born or unborn, including aquatic goods produced in nck orialinne’ on 
erations; gant ¥ 
(C) supplies used or produced in a farming cpbenitews or 
(D) .products of crops or livestock in their unmanufactured states; 

(35) "farming operation" means raising, cultivating, propagating, fattening, grazing or any 
other farming, livestock or aquacultural operation; 

. (36) "file number" means the number assigned to an initial financing statement pursuant 
to Subsection (a) of Section 55-9-519 NMSA 1978; ) 
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(37) "filing office" means an office designated in Section 55-9-501 NMSA 1978 as the place 
to file a financing statement; . 

(38)  "filing-office rule" means a rule adopted pursuant to Section 55-9-526 NMSA 1978; 

(39) "financing statement" means a record or records composed of an initial financing: 
statement and any filed record relating to the initial financing statement; 

(40) "fixture filing" means the filing of a financing statement covering goods that are or 
are to become fixtures and satisfying Subsections (a) and (b) of Section 55-9-502 NMSA 1978. The 
term includes the filing of a financing statement covering goods of a transmitting beret that are 
or are to become fixtures; 

(41) "fixtures" means goods that have become so related to particular real joie Set that an 
interest in them arises under real property law; 

(42) "general intangible" means any personal property, including hits in action, other 
than accounts, chattel paper, commercial tort claims, deposit accounts, documents, goods, instru- 
ments, investment property, letter-of-credit rights, letters of credit, money and oil, gas or other 
minerals before extraction. The term includes payment intangibles and software; 

(43) "good faith" means honesty in fact and the observance of reasonable commercial stan- 
dards of fair dealing; . 

(44) "goods" means all things that are movable when a security interest attaches and: 

(A) includes: 
(i) fixtures; 
(ii) standing timber that is to be cut and removed under a conveyance or contract 
for sale; | 
(iii) the unborn young of animals; 
(iv) crops grown, growing or to be grown, even if the crops are produced on trees, 
vines or bushes; 
(v) manufactured homes; and 
(vi) acomputer program embedded in goeda and any supporting information pro- 
vided in connection with a transaction relating to the program if the program is associated with 
the goods in such a manner that it customarily is considered part of the goods, or by becoming the 
owner of the goods, a person acquires a right to use the program in connection with the solic! but 
(B) does not include: 
(i) a computer program embedded in goods that consist solely of the medium i in 
which the program is embedded; or 
(ii) accounts, chattel paper, commercial tort claims, deposit accounts, documents, 
general intangibles, instruments, investment property, letter-of-credit rights; letters of credit, 
money or oil, gas or other minerals before extraction; 

(45) "governmental unit" means a subdivision, agency, department, county, parish, munici- 
pality or other unit of the government of the United States, a state or a foreign country. The term 
includes an organization having a separate corporate existence if the organization is eligible to 
issue debt on which interest is exempt from income taxation under the laws of the United States; 

(46) "“health-care-insurance receivable" means an interest in or claim’ under a policy of 
insurance that is a right to payment of a abet obligation for health care goods or services 
provided or to be provided; 

(47) "instrument" means a atsdotlabla instrument or any other writing that evidences a 
right to the payment of a monetary obligation, is not itself a security agreement or lease and is of a 
type that in ordinary course of business is transferred by delivery with any necessary citys ta 
or assignment. The term does not include: 

(A) investment property; 

(B) letters of credit; or 

(C) writings that evidence a right to payment arising out of the use of a credit or 
charge card or information contained on or for use with the card; 

(48) "inventory" means goods, other than farm products, that: 

(A) are leased by a person as lessor; - 
(B) are held by a person for sale or lease or to be furnished under a contract of service; 
(C) are furnished by a person under a contract of service; or 


909 


© 2022 State of New Mexico, New Mexico Compilation Commission. All rights reserved. 


55-9-102 UNIFORM COMMERCIAL CODE 55-9-102 


(D) consist of raw great work in process or materials used or consumed in a busi- 
ness; 

(49) "investment property" means a security, whether certificated or uncertificated, secu- 
rity entitlement, securities account, commodity contract or commodity account; 

(50) "jurisdiction of organization", with respect to a registered organization, means the 
jurisdiction under whose law the organization is formed or organized; 

(51) "letter-of-credit right" means a right to payment or performance under a letter of 
credit, whether or not the beneficiary has demanded or is at the time entitled to demand payment 
or performance. The term does not include the right of a beneficiary to demand payment or perfor- 
mance under.a letter of credit; 

(52) "lien creditor" means: 

(A). a creditor that has acquired a lien on the property involved by attachment, levy 
or the like; 7 | : ) wy fg 
(B) an assignee for benefit of creditors from the time of assignment; 

(C) a trustee in bankruptcy from the date of the filing of the petition; or + 
(D). a receiver in equity from‘the time of appointment; 

(53) "manufactured home" means a structure, transportable in one or more’ sections, 
which, in the traveling mode, is eight body feet,or more in width or forty body feet or more in 
length, or, when erected on site, is three hundred twenty or more square feet, and which is built on 
a permanent chassis and designed to be used as a dwelling with or without a permanent founda- 
tion when connected. to the required utilities, and includes the plumbing, heating, air-conditioning 
and electrical systems contained therein. The term includes any structure that meets all of the 
requirements of this paragraph except the size requirements and with respect to which the manu- 
facturer voluntarily. files a certification required by the United States secretary of housing and 
urban development and complies with the standards established under 42 USCA; 

(54) "manufactured-home transaction" means a secured transaction: 

(A) . that creates .a purchase-money security interest in a manufactured home, other 
than a manufactured home held as inventory; or 

(B).. in which a manufactured home, other than a manufactured home held as inven- 
tory, is the primary collateral; 

(55) "mortgage" means a consensual interest in arash property, including fixtures, that se- 
cures payment or performance of an obligation; 

(56) "new debtor" means a person that becomes bound as alébos under Subsection (d) of 
Section 55-9-203 NMSA 1978 by a security agreement previously entered into by another person; 

(57) . "new value" means: ' 

(A) money; 

(B). money's worth in property, services or new credit; or 

(C) release bya transferee of an interest in property previously ionegeersd to the 
transferee. The term does not include an obligation substituted for another obligation; 

(58) "noncash proceeds" means proceeds other than cash proceeds; 

(59). "obligor" means a person that, with respect to an obligation secured by a security i in- 
terest in or an agricultural lien on the collateral; 

(A) owes payment or other performance of the obligation: 

(B) «has provided property other than the collateral to secure payment or other perfor- 
mance of the obligation; or 

(C) is otherwise accountable in whole or in part for payment or other. performance 
of the obligation. The term does not include issuers or nominated persons under a letter of credit; 

(60) "original debtor", except as used in Subsection (c) of Section 55-9-310 NMSA 1978, 
means a person that, as debtor, entered into a security agreement to which a new debtor has be- 
come bound under Subsection (d) of Section 55-9-203 NMSA 1978; 

(61) "payment intangible” means a general jntanei ples under which the account debtor's 
principal obligation i is a monetary obligation; 

(62) "person related to", with respect to an individual, 1 means; 

(A) the spouse of si individual; 

(B) a brother, brother-in-law, sister or sister-in-law of the individual; 
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(C) an ancestor or lineal descendant of the individual or the individual's spouse; or 

(D) any other relative, by blood or marriage, of the individual or the individual's 
spouse who sharés the same home with the individual; 

(63) "person related to", with respect to an organization, means: 

(A) a person aredie or sndirbealy controlling, controlled. by or under common control 
with the organization; 

(B) an officer or aeprtde of, ora person sperformirig dirhilale epiyharme with respect to, 
the organization; 

(C) an officer or director of, or a person performing similar fanetidels with respect to, 
a person described in Subparagraph (A) of this paragraph; 

(D) the spouse of anindividual described in Subparagraph (A), (B) or (C) of this para- 
graph; or . rie a 
(EK) an individual who is related by blood or marriage to an individual described in 
Subparagraph (A), (B), (C) or (D) of this paragraph and shares the same home with the individual; 

(64). "proceeds", except as used in Subsection (b).of Section 55-9-609 NMSA 1978, means: 

(A) whatever is acquired upon the sale, lease, license, exchange 'or other disposition 
of collateral; 

(B) whatever is collected on, or ep pai on Sacre of collateral; » 

(C) rights arising out of collateral; 

(D) tothe extent of the value of collateral, claims arising out of the loss, nonconformity 
or interference with the use of, defects or infringement of rights in, or damage to, the collateral; or 

(EK) to the extent of the value of collateral and to the extent: payable to the debtor or 
the secured party, insurance payable by reason of the loss or nonconformity of, defects or infringe- 
ment of rights in, or damage to, the collateral; 

(65). "promissory note" means an instrument that evidences a promise to pay. a monetary 
obligation, does not,evidence an order to pay and does not contain an acknowledgment by a bank 
that the bank has received for deposit a sum of money. or funds; » 

(66). "proposal" means a,record authenticated by a secured party, again record includes 
the terms on which the secured party is willing to accept collateral in full or partial satisfaction of 
the obligation it secures pursuant to Sections 55-9-620 through 55-9-622 NMSA 1978; 

(67) "public-finance transaction" means a secured transaction in connection with which: 

(A) debt securities are issued; at 

(B) all or a portion of the securities issued have an initial stated maturity of at least 
twenty years; and 

(C) the debtor, obligor, secured party, account debtor or other person obligated on col- 
lateral, assignor or assignee of a secured obligation or assignor or assignee at a security interest is 
a state ora governmental unit of a state; 

(68) "public organic record" means a record that is available to the rablie for inspection and is: 

(A). a record consisting of the record initially filed with or issued by a state or the 
United States to form or organize an organization and any record filed with or LaRue by the state 
or the United States that amends or restates the initial record; 

(B),..an organic record of a business trust consisting of the record initially filed with a 
state and any record filed with the state that amends or restates the initial record if a statute of 
the state governing business trusts requires that the record be filed with the state; or 

(C) .a record consisting of legislation enacted bythe legislature of a state or the con- 
gress of the United States that forms or organizes an organization; any record amending the leg- 
islation; and any record filed with:or issued by the state or the United States that amends or 
restates the name of the organization; ? 

(69) "pursuant to commitment", with respect; to an advance made or other value given by 
a secured party, means pursuant to the secured party's obligation, whether or not,a subsequent 
event of default or other event not within the secured party's control has relieved or may relieve 
the secured party from its obligation; 

(70) "record", except as used in "for record", "of record", "record or legal title" and "record 
owner", means information that is inscribed on a tangible medium or that is stored in an electronic 
or Bthee medium and is retrievable in perceivable form; 
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(71) "registered organization" means an organization formed or organized solely under the 
law of a single state or the United States by the filing of a public organic record with, the issuance of 
a public organic record by or the enactment of legislation by the state or the United States. The term 
includes a business trust that is formed or organized under the law of a single state if a statute of the 
state governing business trusts requires that the business trust's organic record be filed with the state; 

(72) "secondary obligor" means an obligor to the extent that: 

(A) the obligor's obligation is secondary; or 
(B) the obligor has a right of recourse with respect 2 an Paes oa secured by collat- 
eral against the debtor, another obligor or pEppersy of either; 

(73) "secured party" means: : 

(A) a person in whose favor a sbieartia) interest is éreated or cnouiet for under a secu- 
rity agreement, whether or not any obligation to be secured is outstanding; 

(B) a person that holds an agricultural lien; 

(C) a consignor; 

(D). a person to which accounts, ‘chattel paper, payment eyeentyeaies or promissory 
notes have been sold; 

(E) a trustee, indenture trustee, agent, collateral agent or other representative in 
whose favor a security interest or agricultural lien is created or provided for; or 

(F) aperson that holds a security interest arising under Section 55-2-401, Section 55- 
2-505, Subsection (3) of Section 55-2-711, Subsection: (5) of Section 55-2A-508, Section 55-4-210 or 
Section 55-5-118 NMSA 1978; 
(74) "security agreement" means an agreement that creates or provides for a security in- 
terest; 
(75) "send", in connection with a record or notification, means: 

(A) to deposit in the mail, deliver for transmission or transmit by any other usual 
means. of communication, with postage or cost of transmission paints for, addressed to any ad- 
dress reasonable under the circumstances; or 

(B) to cause the record or notification to be received within the time fit it would 
have been received if properly sent under Subparagraph (A) of this paragraph; 

(76) "software" means a computer program and any supporting information provided in 
connection with a transaction relating to the program. The term does not include a computer pro- 
gram that is included in the definition of goods; 

(77) "state" means a state of the United States, the District of Columbia, Puerto Rico, the 
United States Virgin Islands or any Piette or insular possession subject to the jurisdiction of the 
United States; 

(78) "supporting obligation" means a letter-of-credit right or secondary obligation that 
supports the payment or performance of an account, chattel paper, a document, a general intan- 
gible, an instrument or investment jalcvaahs Se 

(79) "tangible chattel paper" means chattel paper evidenced by a record or records consist- 
ing of information that is inscribed on a tangible medium; 

(80) "termination statement" means an amendment of a dusieings statement that: 

(A) identifies, by its file number, the initial financing statement to which it relates; and 
(B) indicates either that it is a termination statement or that the identified financing 
statement is no longer effective; and 

(81) "transmitting utility" means an onganibtstien primarily engaged in the business of: 

(A) operating a railroad, subway, street railway or trolley bus; 
(B) transmitting communications electrically, electromagnetically or by light; 
(C) transmitting goods by pipeline or sewer; or 
(D) transmitting or producing and transmitting electricity, steam, gas or water. 
(b) "Control", as provided in Section 55-7-106 NMSA 1978, and the Nib! definitions in 
other articles apply to this article: 


"ADDUCAIL srcratartsecseticescacstamescnesvege carei setae ee net eee nae Section 55-5-102 NMSA eye 
"DODLGUCIOTV ¢ acicessacstisaaisiimungis, thersageteststoartasett ccs eee ee Meee Section 55-5-102 NMSA 1978; 
"DEORE? neces ssctotonecttarcontcct caste tiaramitic mine eee ‘Section 55-8-102 NMSA 1978; 

912 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


55-9-102 SECURED TRANSACTIONS 55-9-102 
certificated ‘security’! (camel Will nei... MUA Section 55-8-102 NMSA 1978; 
Oe ee ca eae rem ecriiie we uatsceanteme nts Section 55-3-104 NMSA 1978; 
"Clearing COrpOration” ...c.s.cscsseesseeseneieeesecees ad (acetate ate Section 55-8-102 NMSA.1978; 
Keont#act:for saletd): (i, Le ARTM A AGOATAL UT IOR 20 BEART RE Section 55-2-106 NMSA 1978; 
QUENT AOE aes ee ornare Crees. emmreinerene rte rrr RReRey Le ee Ase arte Section 55-4-104 NMSA 1978; 
"entitlement holder"..............+ ak tie rbdicis:. (<> .aateepanmaltins Section 55-8-102 NMSA 1978; 
"financial asset"...........06 SETA BNO ANAM 0 PTO E RR Section 55-8-102 NMSA 1978; 
UVa Cres age CLL eca EC oe eee ons eran tetetecocssesstenwsuerumenvarce Section 55-3-302 NMSA 1978; 
"issuer" (with respect to a letter of credit or Section 55-5-102 NMSA 1978; 
letter-of-credit right) .............600068 a WOPPPTT i eaiiiiis i 

rassuer™ (WILD TESPECt TO A SECUTITY) corr rercsonesrresserecaconsecntesoatyne Section 55-8-201 NMSA 1978; 
"issuer" (with neap th to documents of title) ........ccsssssssessneves Section 55-7-102 NMSA 1978; 
"lease" vi.cecseeeeee AGE, HOO RAITT FEN Te SPPPPPEL Ao cctecc tick Section 55-2A-1038 NMSA 1978; 
"lease direatnerit" NE SST NER TNC Fe HGR Sra RE or Section 55-2A-103 NMSA 1978; 
PAGASOCOB G9 OU pefecnn teactetons ieudess | Raniah rar Seis) Seances Section 55-2A-103 NMSA 1978; 
Meascholdariterest” Vinnman eA ils... MAT aN Section 55-2A-103 NMSA 1978; 
His C EE maemo Aer creNnay Se te er er he ee te cet eens: Section 55-2A-103 NMSA 1978; 
"lessee in ordinary course of business" ..........5.060 nN we section 565-2A-103-NMSA 1978; 
PROB SOE BAT NONE STINE, PAT EIN oss oo eb ee HT Section 55-2A-103 NMSA 1978; 
"legsor's residual interest” ..............» ea ES saspeers eactaee ceases: Section 55-2A-103 NMSA 1978; 
"letter of credit" .......... a aH ets ES ey CED ae Section 55-5-102 NMSA 1978; 
“nvr chant “vie AIAT AAR Ae TUPI. os nnseo TM ERO ae Section 55-2-104 NMSA 1978; 
"negotiable instrument" peti ee satiate SERRA Section 55-3-104 NMSA 1978; 
FRORUN ATCA MOT SON secre si eucdasgucsly chin, cys tea rbaies 500000. eagae featdagartthendayi Section 55-5-102 NMSA 1978; 
BOT SHAT ASA ee IRR RIE... ML AO AGHRY, Section 55-3-104 NMSA 1978; 
IDC OMIS OME el OL CleU mere et te casters: cechesatetieerersscctae Section 55-5-114 NMSA 1978; 
"prove... paritsoanie) «welts yesidae Aionhderevh eal Rebeataptoay - ++ 000. dousaslivmasper ease’ Section 55-3-103 NMSA 1978; 
“aale! a cRNA ROTA AOA GR BROOD... SRE RHO, Section 55-2-106 NMSA 1978; 
SAECOUTITION ACCOUILL musctscccsuchashensrtater ca 1 RR aR: Section 55-8-501 NMSA 1978; 
FBECUIIEIES NLELMEGIALY iis cainwvselhl-<Uetsandegnssh +000 soneavivacsvaddoaunisl | Section 55-8-102 NMSA 1978; 
Nseeurity'! Shen RR eH aOe AW IOI... ERENT BARN Section 55-8-102 NMSA 1978; 
DRT TT SC On CHT aa. Met teats re tiem <0 hee eae Section 55-8-102 NMSA 1978; 
TOCUTIT YEN titlemen trseccssve!lsugianensscenswearse tas Wi +++ +odedvinysmegeals lh ondts Section 55-8-102 NMSA 1978; and 
uneertificated security ANT CAR AT Section 55-8-102 NMSA 1978. 


at) Chapter 55, Article 1 NMSA 1978 contains general definitions and principles of construc- 


tion and interpretation applicable throughout Chapter 55, Article 9 NMSA 1978. 


History: 1978 Comp., § 55-9-102, enacted by Laws 
2001, ch. 139, § 2; 2005, ch. 144, § 94; 2013, ch. 187, § 3; 
2021, ch. 86, § 1. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

1. Source. All terms that are defined in article 9 and 
used in more than one section are consolidated in this sec- 
tion. Note that the definition of "security interest" is found 
in section 1-201, not in this article, and has been revised. 
Many of the definitions in this section are new; many oth- 
ers derive from those in former section 9-105. The follow- 
ing comments also indicate other sections of former article 
9 that defined (or explained) terms. 

2. Parties to Secured Transactions, 

a. “Debtor"; "Obligor"; "Secondary Obligor." Deter- 
mining whether a person was a "debtor" under former 
section 9-105(1)(d) required a close examination of the 
context in which the term was used. To reduce the need 
for this examination, this article redefines "debtor" and 
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adds new defined terms, "secondary obligor" and "obligor." 
In the context of part 6 (default and enforcement), these 
definitions distinguish among three classes of persons: (i) 
Those persons who may have a stake in the proper en- 
forcement of a security interest by virtue of their nonlien 
property interest (typically, an ownership interest) in the 
collateral; (ii) those persons who may have a stake in 
the proper enforcement of the security interest because 
of their obligation to pay the secured debt; and (iii) those 
persons who have an obligation to pay the secured debt 
but have no stake in the proper enforcement of the secu- 
rity interest. Persons in the first class are debtors. Persons 
in the second class are secondary obligors if any portion 
of the obligation is secondary or if the obligor has a right 
of recourse against the debtor or another obligor with 
respect to an obligation secured by collateral, One must 
consult the law of suretyship to determine whether an 
obligation is secondary. The Restatement (3d), Suretyship 
and Guaranty section 1 (1996), contains a useful explana- 
tion of the concept. Obligors in the third class are neither 
debtors nor secondary obligors. With one exception (sec- 
tion 9-616, as it relates to a consumer obligor), the rights 
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and duties provided by part 6 affect nondebtor obligors 
only if they are "secondary obligors.” 

By including in the definition of "debtor" all persons 
with a‘property interest (other than a security inter- 
est in or other lien ‘on collateral), the definition includes 
transferees of collateral, whether or not the secured party 
knows of the transfer or the transferee's identity. Excul- 
patory provisions in part 6 protect the secured party in 
that circumstance. See sections 9-605 and 9-628. The defi- 
nition renders unnecessary former section 9-112, which 
governed situations in which collateral was not owned by 
the debtor. The definition also includes a "consignee," as 
defined in this section, as well as a seller of accounts, chat- 
tel paper, payment intangibles, or promissory notes. 

Secured parties and other lienholders are excluded from 
the definition of "debtor" because the interests of those 
parties normally derive from and encumber a debtor's in- 
terest. However, if in a separate secured transaction a se- 
cured party grants, as debtor, a security interest in its own 
interest (i.e., its security interest and any obligation that it 
secures), the secured party is a debtor in that transaction. 
This typically occurs when a secured party with a security 
interest in specific goods assigns chattel paper. 

Consider the following examples: 

Example 1: . Behnfeldt borrows money and grants a se- 
curity interest in her Miata to secure the debt. Behnfeldt 
is a debtor and an obligor, 

Example 2: Behnfeldt borrows money and grants a 
security interest in her Miata to secure the debt. Bruno 
cosigns a negotiable note as maker, As before, Behnfeldt 
is the debtor and an obligor. As an accommodation party 
(see section 3-419), Bruno is a secondary obligor. Bruno has 
this status even if the note states that her obligation is a 
primary obligation and that she waives all suretyship de- 
fenses. 

Example.3: Behnfeldt borrows money on an unsecured 
basis. Bruno cosigns the note and grants a security inter- 
est in her Honda to secure her obligation. Inasmuch as 
Behnfeldt does not have a property interest in the Honda, 
Behnfeldt is not a debtor. Having granted the security in- 
terest, Bruno is the debtor. Because Behnfeldt is a princi- 
pal obligor, she is not a secondary obligor. Whatever the 
outcome of enforcement of the security interest against 
the Honda or Bruno's secondary obligation, Bruno will 
look to Behnfeldt for her losses. The enforcement will not 
affect Behnfeldt's aggregate obligations. 

When the principal obligor (borrower) and the second- 
ary obligor (surety) each has granted a security interest 
in different collateral, the status of each is determined by 
the collateral involved. 

Example 4; Behnfeldt borrows money and grants a se- 
curity interest in her Miata to secure the debt, Bruno co- 
signs the note and grants a security interest in her Honda 
to secure her obligation, When the secured party enforces 
the security interest in Behnfeldt's Miata, Behnfeldt. is 
the debtor, and Bruno is a secondary obligor, When the 
secured party enforces the security interest in the Honda, 
Bruno is the "debtor." As in Example 3, Behnfeldt is an 
obligor, but not a secondary obligor. 

If a security interest is granted by a protected series of a 
limited liability company formed under the Uniform Pro- 
tected Series Act (2017), the debtor is the protected, series, 
See PEB Commentary No. 23, dated February 24, 2021. The 
Commentary is available at https:/Avww.ali.org/peb-uce. 

b. "Secured Party." The secured party is the person 
in whose favor the security interest has been created, as 
determined by reference to the security agreement, This 
definition controls, among other things, which person has 
the duties and potential liability that part 6 imposes upon 
a secured party. The definition of "secured party" also 
includes a "consignee," a person to which accounts, chat- 
tel paper, payment intangibles, or promissory notes have 
been sold, and the holder of an agricultural lien. 
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The definition of "secured party" clarifies the status of var- 
ious types of representatives. Consider, for example, a multi- 
bank facility under which Bank A, Bank B, and Bank C are 
lenders and Bank A serves as the collateral agent. If the 
security interest is granted to the banks, then they are the 
secured parties. If the security interest is granted to Bank A 
as collateral agent, then Bank A is the secured party. 

c. Other Parties. A "consumer obligor" is defined as 
the obligor in a consumer transaction. Definitions of "new 
debtor" and "original debtor" are used in the special rules 
found in sections 9-326 and 9-508. 

3. Definitions Relating to Creation of a Security Interest. 

a. "Collateral." As under former section 9-105, "collat- 
eral" is the property.subject to a security interest and in- 
cludes accounts and chattel paper that have been sold. It 
has been expanded in this article. The term now explicitly 
includes proceeds subject to a security interest. It also re- 
flects the broadened scope of the article. It includes prop- 
erty subject to an agricultural lien as well as payment in- 
tangibles and promissory notes that have been sold. 

b, "Security Agreement." The definition of "security 
agreement" is substantially the same as under former sec- 
tion 9-105 - an agreement that creates or provides for a 
security interest. However, the term frequently was used 
colloquially in former article 9 to refer to the document or 
writing that contained a debtor's security agreement. This 
article eliminates that usage, reserving the term for the 
more precise meaning specified in the definition. 

Whether an agreement creates a security interest de- 
pends not on whether the parties intend that the law 
characterize the transaction as a security interest but 
rather on whether the transaction falls within the defini- 
tion of "security interest" in section 1-201, Thus, an agree- 
ment that the parties characterize as a "lease" of goods 
may be a "security agreement," notwithstanding the par- 
ties' stated intention that the law treat the transaction as 
a lease and not as a secured transaction. 

4, Goods-Related Definitions, 

a. "Goods"; "Consumer Goods", "Equipment"; "Farm 
Products"; "Farming Operation"; "Inventory. " The defini- 
tion of "goods" is substantially the same as the definition 
in former section 9-105. This article also retains the four 
mutually-exclusive "types" of collateral that consist of goods: 
"Consumer goods;" "equipment;" "farm products;" and "in- 
ventory." The revisions are primarily for clarification. 

The classes of goods are mutually exclusive, For ex- 
ample, the same property cannot simultaneously be both 
equipment and inventory. In borderline cases - a physi- 


‘cian's car or a farmer's truck that might be either con- 


sumer goods or equipment - the principal use to which the 
property is put is determinative. Goods can fall into differ- 
ent classes at different times. For example, a-radio may be 
inventory in the hands of a dealer and consumer goods in 
the hands of a consumer. As under former article 9, goods 
are "equipment" if they do not fall into another category. 

The definition of "consumer goods" follows former sec- 
tion 9-109. The classification turns on whether the debtor 
uses or bought the goods for use "primarily for personal, 
family, or household purposes," 

Goods are inventory if they are leased by a lessor or held 
by a person for sale or lease. The revised definition’ of "in- 
ventory" makes clear that the term includes goods leased 
by the debtor to others as well as goods held for lease. (The 
same result should have been obtained under the former 
definition.) Goods to be furnished or furnished under a 
service contract, raw materials, and work in process also 
are inventory. Implicit in the definition is the criterion that 
the sales or leases are or will be in the ordinary course of 
business, For example, machinery used in manufacturing 
is equipment, not inventory, even though it is the policy of 
the debtor to sell machinery when it becomes obsolete or 
worn, Inventory also includes goods that are consumed in 
a business (e.g., fuel used in operations). In general, goods 
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used in a business are equipment if they are fixed assets or 
have, as identifiable units, a relatively long period of use, 
but are inventory, even though not held for sale or lease, if 
they are used up or consumed in a short period of time in 
producing a product or providing a service. 

Goods are "farm products" if the debtor is engaged in 
farming operations with respect to the goods. Animals in a 
herd of livestock are covered whether the debtor acquires 
them by purchase or as a result of natural increase. Prod- 
ucts of crops or livestock remain farm products as long as 
they have not been subjected to a manufacturing process. 
The terms "crops" and "livestock" are not defined. The new 
definition of "farming operations" is for clarification only. 

Crops, livestock, and their products cease to be "farm 
products" when the debtor ceases to be engaged in farm- 
ing operations with respect to them. If, for example, they 
come into the possession of a marketing agency for sale 
or distribution or of a manufacturer or processor as raw 
materials, they become inventory. Products of crops or 
livestock, even though they remain in the possession of 
a person engaged in farming operations, lose their status 
as farm products if they are subjected to a manufacturing 
process. What is and what is not: a manufacturing opera- 
tion is not specified in this article. At one end of the spec- 
trum, some processes are so closely connected with farm- 
ing - such as pasteurizing milk or boiling sap to produce 
maple syrup or sugar - that they would not constitute 
manufacturing. On the other hand an extensive canning 
operation would be manufacturing. Once farm products 
have been subjected to a manufacturing operation; they 
normally become inventory. 

The revised definition of "farm products" clarifies the 
distinction between crops and standing timber and makes 
clear that aquatic goods produced in aquacultural opera- 
tions may be either crops or livestock. Although aquatic 
goods that are vegetable in nature often would be crops 
and those that are animal would be livestock; this article 
leaves the courts free to classify the goods on a sie hs 
case basis. See section 9-324, comment 11. 

The definitions of "goods" and: "software" are also mu- 
tually exclusive. Computer programs usually constitute 
"software," and, as such, are not "goods" as this Article uses 
the terms. However, under the circumstances specified in 
the definition of "goods," computer programs embedded in 
goods are part of the "goods" and are not "software." 

b. "Accession"; "Manufactured Home"; "Manufactured- 
Home Transaction." Other specialized definitions of goods 
include "accession" (see the special priority and enforce- 
ment rules in section 9-335) and "manufactured home" 
(see section 9-515, permitting a financing statement in 
a "manufactured-home transaction" to be effective for 
30 years). The definition of "manufactured home" borrows 
from the federal Manufactured Housing Act, 42 U.S.C. sec- 
tion 5401 et seq., and is intended 'to have the same meaning. 

ce. "As-Extracted Collateral." Under this article, oil, 
gas, and other minerals that have not been extracted 
from the ground are treated as real property, to which 
this article does not apply. Upon extraction, minerals be- 
come personal property (goods) and eligible to be collat- 
eral under this article. See the definition of "goods," which 
excludes "oil, gas, and other minerals before extraction." 
To take account of financing practices reflecting the shift 
from real to personal property, this article contains special 
rules for perfecting security interests in minerals which 
attach upon extraction and in accounts resulting from the 
sale of minerals at the wellhead or minehead. See, eg., 
sections 9-301(4) (law governing perfection and priority), 
9-501 (place of filing), 9-502 (contents of financing state- 
ment), and 9-519 (indexing of records). The new term, "as- 
extracted collateral," refers to the minerals and related 
accounts to which the special rules apply. The term "at the 
wellhead" encompasses arrangements based on a sale of 
the produce at the moment that it issues from the ground 
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and is measured, without technical distinctions as to 
whether title passes at the "Christmas tree" of a well, the 
far jibe of a gathering tank, or at some other point. The 
term " . the minehead" is comparable. 

The “pllowing emanieles oie the operation of these 
provisions. 

Example 5; Debtor owns an interest in oil that is to be 
extracted. To secure Debtor's obligations to Lender, Debtor 
enters into an authenticated agreement granting Lender 
an interest in the oil. Although Lender may acquire an 
interest in the oil under real property law, Lender does 
not acquire a security interest under this article until the 
oil becomes personal property, i.e., until it is extracted and 
becomes "goods" to which this article applies. Because 
Debtor had an interest in the oil before extraction and 
Lender's security interest attached to the oil as extracted, 
the oil is "as-extracted collateral." 

Example 6: Debtor owns an interest in oil that is to be 
extracted and contracts to sell the oil to Buyer at the well- 
head. In an authenticated agreement, Debtor agrees to 
sell to Lender the right'to payment from Buyer. This right 
to payment is an account that constitutes "as-extracted 
collateral." If Lender then resells the account to Financer, 
Financer acquires a security interest. However, inasmuch 
as the debtor-seller in that transaction, Lender, had no 
interest in the oil before extraction, Financer's collateral 
(the account it owns) is not "as-extracted collateral." 

Example 7: Under the facts of example'6, before ex- 
traction, Buyer grants a security interest in the oil to 
Bank. Although Bank's security interest attaches when 
the oil is extracted, Bank's security interest is not in "as- 
extracted collateral," inasmuch as its debtor, Buyer, did 
not have an interest'in the oil before extraction. 

5. Receivables-related Definitions. 

a. "Account"; "Health-Care-Insurance Receivable"; 
"As-Extracted Collateral." The definition of "account" has 
been expanded and reformulated. It is no longer limited 
to rights to payment relating to goods or services, Many 
categories of rights to payment that were classified as 
general intangibles under former Article 9 are accounts 
under this Article. Thus, if they are sold, a financing state- 
ment must be filed to perfect the buyer's interest in them. 
As used in the definition of "account," a right to payment 
“arising out of the use of a credit or charge card or informa- 
tion contained on or for use with the card" is the right of a 
card issuer to payment from its cardholder. A credit-card 
or charge-card transaction may give rise to other rights 
to payments; however, those other rights do not "arise out 
of the use" of the card or information contained on or for 
use with the card.’Among the types of property that are 
expressly excluded from the definition of account is "a 
right to payment for money or funds advanced or sold." As 
defined in Section 1-201 [55-1-201 NMSA 1978], "money" 
is limited essentially to currency. As used in the exclu- 
sion from the definition of "account," however, "funds" is 
a broader concept (although the term is not defined). For 
example, when’a bank-lender credits a borrower's deposit 
account for the amount of a loan, the bank's advance of 
funds is not a transaction giving rise to an account. 

~The definition of "health-care-insurance receivable" is 
new. It is‘a subset of the definition of "account." However, the 
rules generally applicable to account debtors on accounts do 
not apply to insurers obligated on health-care-insurance re- 
ceivables, See Sections 9-404(e), 9-405(d), 9-406(i) [55-9-404, 
55-9-405, 55-9-406 NMSA 1978, respectively]. 

Note that certain accounts also are "as-extracted collat- 
eral." See Comment 4.c., Examples 6 and 7, 

b. "Chattel Paper"; "Blectronic Chattel Paper"; "Tangi- 
ble Chattel Paper." "Chattel paper" consists of a monetary 
obligation together with a security interest in or a lease 
of specific goods if the obligation and security interest or 
lease are evidenced by “a record or records." The definition 
has been expanded from that found in former Article 9 to 
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include records that evidence a monetary obligation and 
a security interest in specific goods and software used in 
the goods, a security interest in specific goods and license 
of software used in the goods, or a lease of specific goods 
and license of software used in the goods. The expanded 
definition covers transactions in which the debtor's or les- 
see's monetary obligation includes amounts owed with re- 
spect to software used in the goods. The monetary obliga- 
tion with respect to the software need not be owed under 
a license from the secured party or lessor, and the: secured 
party or lessor need not be a party to the license transac- 
tion itself. Among the types of monetary obligations that 
are includedin "chattel paper", are amounts that have 
been advanced by the secured party or lessor to: enable 
the debtor or lessee to acquire or obtain financing for a li- 
cense of the software used in the goods. The definition also 
makes clear that rights to payment arising out of credit- 
card transactions are not.chattel paper. 

Charters of vessels are expressly excluded fran vo 
definition of chattel paper; they are accounts. The term! 
"charter" as used in this section includes bareboat char- 
ters, time charters, successive voyage charters, contracts 
of affreightment, contracts of carriage, and all other ar- 
rangements for the use of vessels. 

Under former Section 9-105 [55-9-105 NMSA:1978], only 
if the evidence of an obligation consisted of "a writing or 
writings" could an obligation qualify as chattel paper. In 
this Article, traditional, written chattel paper is included 
in the definition of "tangible chattel. paper." "Electronic 
chattel paper" is chattel paper that is stored in\an elec- 
tronic medium instead of in tangible form. The concept of 
an electronic medium should be construed. liberally, to in- 
clude electrical, digital, magnetic, optical, electromagnetic, 
or any other current or similar‘emerging technologies. 

ce, "Instrument"; Promissory Note." The definition of 
"instrument" includes a negotiable instrument, As under 
former section 9-105, it also includes any other right. to; 
payment of a monetary obligation that is evidenced by a 
writing of a type that in ordinary course of business is. 
transferred by delivery (and, if necessary, an indorsement 
or assignment). Except in the case of chattel paper, the 
fact that an instrument is secured by a security interest 
or encumbrance on property does not change the charac- 
ter of the instrument as such or convert the combination 
of the instrument and collateral into.a separate classifica- 
tion of personal property. The definition makes clear that 
rights to payment arising out of credit-card transactions 
are not instruments. The definition of "promissory note" 
is new, necessitated by the inclusion of sales of promissory 
notes within the scope of article 9. It explicitly excludes 
obligations arising out of "orders" to pay (e.g., checks) as 
opposed to "promises" to pay. See Section 3-104. 

d. "General Intangible"; "Payment Intangible.","Gen- 
eral intangible" is the residual category of personal prop- 
erty, including things in action, that is not included in the 
other defined types of collateral.,. Examples are various 
categories of intellectual property and the right to pay- 
ment of a loan of funds that is not evidenced by chattel 
paper or an instrument. As used in the definition of "gen- 
eral intangible," "things in action" includes rights that 
arise under.a license of intellectual property, including 
the right to exploit the intellectual property without. li- 
ability for infringement. The definition has been revised 
to exclude commercial tort claims, deposit accounts, and 
letter-of-credit rights. Each of the three is a separate type 
of collateral. One important consequence of this exclusion 
is that tortfeasors (commercial tort claims), banks (de- 
posit accounts), and persons obligated. on letters of credit 
(letter-of-credit rights) are not "account debtors". having 
the rights and obligations set forth in Sections 9-404, 9- 
405, and 9-406 [55-9-404, 55-9-405 and 55-9-406. NMSA 
1978, respectively]. In particular, tortfeasors, banks, and 
persons obligated on letters of credit, are not obligated to 
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pay an assignee (secured party) upon receipt of the noti- 
fication described: in Section 9-404(a) [55-9-404(a) NMSA 
1978]. See, Comment 5.h. Another important consequence 
relates to the adequacy of the description in the security 
agreement. See Section 9-108 [55-9-108 NMSA 1978]. 

"Payment intangible" is a subset of the definition of 
"general intangible." The sale of a payment intangible is 
subject to this Article. See Section 9-109(a)(3) [55-9-109(a) 
(3) NMSA. 1978]. Virtually any intangible right could give 
rise to a right to payment of money once one hypothesizes, 
for example, that the account debtor is in breach of its 
obligation, The term "payment intangible,” however, em- 
braces only those general intangibles "under which the 
account debtor's principal obligation is a monetary obliga- 
tion." (Emphasis added.) A debtor's right to payment from 
another person of amounts received by the other person 
on the debtor's behalf, including the right of a merchant in 
a credit-card, debit-card, prepaid-card, or other payment- 
card transaction to payment of amounts received by its 
bank from the card. system, in settlement of the transac- 
tion, is a "payment intangible." (In contrast, the right of 
a credit-card issuer to. payment Origine out of the use of a 
credit card is an "account;") ©: . 

In classifying intangible sollatanali a tous seat be- 
gin by identifying the particular rights that have been as- 
signed. The account debtor (promisor) under a particular 
contract may owe several types of monetary obligations 
as well as other, nonmonetary obligations. If the prom- 
isee's right to payment of money is assigned separately, 
the.right isan account or payment intangible, depending 
on how the account debtor's obligation arose. When all 
the promisee's rights are assigned together, an account, a 
payment intangible, and a general intangible all may be 
involved, depending on the nature of the rights. 

‘A right to the payment of money is frequently buttressed 
by ancillary rights, such as rights arising from covenants 
in ,a purchase agreement, note, or mortgage requiring 
insurance on the collateral, or forbidding removal of the 
collateral, rights arising from covenants to.preserve the 
creditworthiness of the promisor, and the lessor's. rights 
with respect to leased goods that arise upon the lessee's 
default. (see Section 2A-523 [55-2A-523 NMSA 1978]). This 
Article does not treat these ancillary rights separately 
from the rights to payment to which.they relate, For ex- 
ample, attachment and perfection of an assignment of a 
right.to payment of a monetary obligation, whether it be 
an account or payment intangible, also carries these ancil-+ 
lary rights. Thus, an assignment of the lessor's right to 
payment under a lease also transfers the lessor's rights 
with respect to the leased. goods under Section 2A-523. If, 
taken together, the lessor's rights to payment and with re- 
spect to the leased goods are evidenced by chattel paper, 
then, contrary toJn.re Commercial Money Center, Inc, , 350 
BR. 465 (Bankr. App. 9th Cir, 2006), an assignment of the 
lessor's right to payment constitutes an assignment of the 
chattel paper. Although an agreement excluding the les- 
sor's rights with respect to the leased goods from an as- 
signment of the lessor's right to payment may be effective 
between the parties, the agreement does not affect. the 
characterization of the collateral to the prejudice of credi- 
tors of, and purchasers from, the assignor. 

, Every "payment intangible" is also a "general intangible," 
Likewise, "software" is a "general intangible" for purposes 
of this Article. See Comment 25. Accordingly, except as oth- 
erwise provided, statutory provisions applicable to general 
intangibles apply to payment intangibles and software. 

e. _"Letter-of-Credit Right," The term "letter-of-credit 
right" embraces the rights to payment and performance 
under.a letter of credit (defined in section 5-102), How- 
ever, it, does not include a beneficiary's right to demand 
payment or performance. Transfer of those rights to a 
transferee beneficiary is governed by article 5. See sec- 
tions 9-107, comment 4, and 9-329, comments 3 and 4. 
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f, "Supporting Obligation." This new term covers the 
most common types of credit enhancements - suretyship 
obligations (including guarantees) and. letter-of-credit 
rights that support one of the types of collateral specified 
in the definition. As explained in comment 2(a), surety- 
ship law determines whether an obligation is "secondary" 
for purposes of this definition. Section 9-109 generally ex- 
cludes from this article transfers of interests in insurance 
policies. However, the regulation of a secondary obligation 
as an insurance product does not necessarily mean that it 
is a "policy of insurance" for purposes of the exclusion in 
section 9-109, Thus, this article may cover.a‘secondary ob- 
ligation (as a supporting obligation), even if the obligation 
is issued by a regulated insurance company and the obli- 
gation is subject to regulation as an "insurance" product.. 

This article contains rules explicitly governing attach~ 
ment, perfection, and priority of security interests in sup- 
porting obligations. See sections 9-203, 9-308, 9-310, and 
9-322. These provisions reflect the principle that a support- 
ing obligation is an incident of the collateral it supports. 

Collections of or other distributions under a supporting 
obligation are "proceeds". of the supported collateral as 
well as "proceeds" of the supporting obligation itself. See 
section 9-102 (defining "proceeds") and comment 13(b), As 
such, the collections and distributions are subject to the 
priority rules applicable to proceeds generally. See ection 
9-322, However, under the special rule governing security 
interests:in:a letter-of-credit right, a secured party's fail- 
ure to obtain control (section 9-107) of a letter-of-credit 
right. supporting collateral may leave its security interest 
exposed to a priming interest of a party who does take 
control. See:Section 9-329 (security interest in a letter-of- 
credit right: perfected:by control has priority over a con- 
flicting security interest), 

g. "Commercial Tort Claim." This term is new. A tort 
claim may serve as original collateral under this article 
only if it is a "commercial tort claim." See section 9-109(d), 
Although security interests in commercial tort claims are 
within its scope, this article does not override other. applica- 
ble law restricting the assignability of a tort claim. See Sec- 
tion, 9-401. A security interest in a tort claim also may exist 
under this article if the claim is proceeds of other collateral. 

h. "Account Debtor." An "account debtor" is a person ob- 
ligated on an account, chattel paper, or general intangible. 
The account debtor's obligation often is\a monetary obliga- 
tion; however, this is not always the case. For example, if 
a franchisee uses its rights under a franchise agreement 
(a general intangible) as collateral, then the franchisor is 
an "account debtor," As.a general matter, article 3, and not 
article 9, governs obligations on negotiable instruments, 
Accordingly, the definition of "account debtor" excludes 
obligors on negotiable instruments. constituting part, of 
chattel paper. The principal effect of this change from the 
definition in former article 9 is that the rules in Sections 9- 
403, 9-404, 9-405, and 9-406, dealing with the rights of an 
assignee and duties of an account debtor, do not apply to an 
assignment of chattel paper in which the obligation to pay 
is evidenced by a negotiable instrument. (Section 9-406(d), 
however, does apply to promissory notes, including nego- 
tiable promissory notes.) Rather; the assignee's rights are 
governed by, article 3. Similarly, the duties of an obligor on 
a nonnegotiable instrument are governed by nonarticle 9 
law unless the nonnegotiable instrument is a part of chat- 
tel paper, in which case the obligor is an account debtor. 

-i. Receivables Under Government Entitlement ‘Pro- 
grams, This article does not contain a defined term that 
encompasses specifically rights’ to payment or perfor- 
mance under the many and: varied government entitle- 
ment programs. Depending on the nature of a right under 
a program, it could be an account, a payment intangible, 
a general intangible other than a payment intangible, or 
another type of collateral. The right also might be pro- 
ceeds of collateral (e.g., crops). 
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6. Investment-Property-Related Definitions: '"Com- 
modity Account"; "Commodity Contract"; "Commodity 
Customer"; "Commodity Intermediary"; "Investment 
Property." These definitions are substantially the same as 
the corresponding definitions in former Section 9-115. "In- 
vestment property" includes securities, both certificated 
and uncertificated, securities accounts, security entitle- 
ments, commodity accounts, and commodity contracts. 
The term investment property includes.a "securities ‘ac- 
count" in order to facilitate transactions in which a debtor 
wishes:to create‘a security interest in all of the investment 
positions held through a particular account rather than in 
particular positions carried in the account. Former Sec- 
tion)9-115 was added in conjunction with revised article 
8: and contained a variety of rules: applicable to security 
interests in investment property. These rules have been 
relocated to the appropriate sections of article 9. See, e.g., 
Sections 9-203 (attachment), 9-314 (perfection by control), 
and 9-328 (priority). 

The terms "security," "security entitlement," and_re- 
lated terms are defined in section 8-102, and the term 
"securities account" is defined in section 8-501. The terms 
"commodity account," "commodity contract," "commodity 
customer," and "commodity intermediary" are defined in 
this section, Commodity contracts are not "securities" or 
"financial assets": under article 8. See Section 8-103(f). 
Thus, the relationship between commodity intermediaries 
and commodity customers is not: governed by the indirect- 
holding-system rules of part 5 of article 8. For securities; 
article 9 contains rules on security interests, and article 8 
contains rules on the rights of transferees, including se- 
cured parties, on such matters:as the rights of a transferee 
if the transfer was itself wrongful and gives rise to an ad- 
verse claim, For commodity contracts, article 9 establishes 
rules on security interests, but questions of the.sort dealt 
with in article 8 for securities are left to other law. 

The indirect-holding-system, rules of article 8 are suf- 
ficiently flexible to be applied to new developments in the 
securities and financial markets, where that is appropri- 
ate. Accordingly, the definition of "commodity contract" is 
narrowly drafted to énsure that it does not operate as an 
obstacle to the application of the article 8 indirect hold- 
ing system rules to new products, The term "commodity 
contract" covers those contracts that are traded on or 
subject to the rules of a designated contract market and 
foreign commodity contracts that are carried.on the books 
of American commodity intermediaries. The effect of this 
definition is that the category of commodity contracts that 
is excluded from article 8 but governed by article 9 is es- 
sentially the same as the category of contracts that falls 
within the exclusive regulatory jurisdiction of the federal 
Commodity Futures Trading Commission. 

Commodity contracts are different from securities or 
other financial assets. A person who enters into a com- 
modity futures contract is not buying an asset having a 
certain value and holding it in anticipation of increase in 
value. Rather the person is entering into a contract to buy 
or sell a commodity at set price for delivery at a future 
time. That contract may become advantageous or disad- 
vantageous as the price of the commodity fluctuates dur- 
ing the term.of the contract. The rules of the commodity 
exchanges require that the contracts be marked to market 
on.a daily basis; that is, the customer pays or receives any 
increment attributable to that day's price change. Because 
commodity customers may incur obligations on their con- 
tracts, they are required to provide collateral at the out- 
set, known as "original margin," and may be required to 
provide additional amounts, known as "variation margin," 
during the term of the contract. 

The most likely setting in which a person would want to 
take a security interest in a commodity contract is where 
a lender who is advancing funds to finance an inventory 
of a physical commodity requires the borrower to enter 
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into a commodity contract as a hedge against the risk 
of decline in the value of the commodity. The lender will 
want to take a security interest in both the commodity 
itself and the hedging commodity contract, Typically, such 
arrangements are structured as security interests in the 
entire commodity account in which the ‘borrower carries 
the hedging contracts, rather than in individual contracts. 

One important effect of including commodity contracts 
and commodity accounts in article 9 is to provide a clearer 
legal structure for the analysis of the rights of commod- 
ity clearing organizations against their participants and 
futures commission merchants against their customers. 
The rules and agreements of commodity clearing organi- 
zations generally provide that the clearing organization 
has the right.to liquidate any participant's positions in or- 
der to satisfy obligations of the participant to the clearing 
corporation. Similarly, agreements between futures com- 
mission merchants and their customers generally provide 
that the futures commission merchant has the right to 
liquidate a customer's positions in order to satisfy obliga- 
tions of the customer to the futures commission merchant. 

The main property that:a commodity intermediary 
holds as collateral for the obligations that the commod- 
ity customer may incur under its commodity contracts is 
not other commodity contracts carried by the customer 
but the other property that the customer has posted as 
margin. Typically, this property will be securities. The 
commodity intermediary's security interest in such secu- 
rities is governed by the rules of this article on security 
interests in securities, not the rules on security interests 
in commodity contracts or commodity accounts. 

Although there are significant analytic and rebtile: 
tory differences between commodities and securities, the 
development of commodity contracts on financial prod- 
ucts in the past few decades has resulted in a system in 
which the commodity markets and securities markets are 
closely linked. The rules on security interests in commod- 
ity contracts and commodity accounts provide a structure 
that may be essential in times of stress in the financial 
markets. Suppose, for example that a firm has a posi- 
tion in a securities market that is hedged by a position 
in a commodity market, so that payments that the firm is 
obligated to make with respect to the securities position 
will be covered by the receipt of funds from the commod- 
ity position. Depending upon the settlement cycles of the 
different markets, it is possible that the firm could find 
itself in a position where it is obligated to make the pay- 
ment with respect to the securities position before it re- 
ceives the matching funds from the commodity position. 
If cross-margining arrangements have not been developed 
between the two markets, the firm may need to borrow 
funds temporarily to make the earlier payment. The rules 
on security interests in investment property would facili- 
tate the use of positions in one market as collateral for 
loans needed to cover obligations in the other market. 

7. Consumer-Related Definitions: "Consumer Debtor"; 
"Consumer Goods"; "Consumer-goods transaction"; "Con- 
sumer Obligor"; "Consumer Transaction." The definition 
of "consumer goods" (discussed above) is substantially the 
same as the definition in former Section 9-109. The defini- 
tions of "consumer debtor," "consumer obligor," "consumer- 
goods transaction," and "consumer transaction" have been 
added in connection with various new (and old) consumer- 
related provisions and to designate certain provisions 
that are inapplicable in consumer transactions. ° 

"Consumer-goods transaction" is a subset of "consumer 
transaction." Under each definition, both the obligation 
secured and the collateral must have a personal, fam- 
ily, or household purpose. However, "mixed" business 
and personal transactions also may be characterized as 
a consumer-goods transaction or consumer transaction. 
Subparagraph (A) of the definition of consumer-goods 
transactions and clause (i) of the definition of consumer 
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transaction are primary purposes tests. Under these tests, 
it is necessary to determine the primary purpose of the 
obligation or obligations secured. Subparagraph (B) and 
clause (iii) of these definitions are satisfied if any of the col- 
lateral is consumer goods, in the case of a consumer-goods 
transaction, or "is held or acquired primarily for personal, 
family, or household purposes," in the case of a consumer 
transaction. The fact that some of the obligations secured 
or some of the collateral for the obligation does not satisfy 
the tests (e.g., some of the collateral is acquired for a busi- 
ness purpose) does not prevent a transaction from being a 
"consumer transaction” or "consumer-goods transaction." 

8. Filing-Related Definitions: "Continuation Statement’; 
"File Number"; "Filing Office"; "Filing-Office Rule"; '"Financ- 
ing Statement"; "Fixture Filing"; "Manufactured-Home 
Transaction"; "New Debtor"; "Original Debtor"; "Public- 
Finance Transaction"; "Termination Statement"; "Trans- 
mitting Utility." These definitions are used exclusively or 
primarily in the filing-related provisions in part 5. Most 
are self-explanatory and are discussed in the comments to 
part 5. A financing statement filed in a manufactured-home 
transaction or a public-finance transaction may remain ef- 
fective for 30 years instead of the 5 years applicable to other 
financing statements. See Section 9-515(b). The definitions 
relating to medium neutrality also are significant for the fil- 
ing provisions. See comment 9. 

‘The definition of "transmitting utility" has been revised 
to embrace the business of transmitting communications 
generally to take account of new and future types of com- 
munications technology. The term designates a special 
class of debtors for whom separate filing rules are pro- 
vided in part 5, thereby obviating the many local fixture 
filings that would be necessary under-the rules of Sec- 
tion 9-501 for a far-flung public-utility debtor. A transmit- 
ting utility will not necessarily be regulated by or operat- 
ing as such in a jurisdiction where fixtures are located. 
For example, a utility might own transmission lines in a 
jurisdiction, although the utility generates no power and 
has no customers in the jurisdiction. 

9, Definitions Relating to Medium Neutrality. 

a. "Record." In many, but not all, instances, the term 
"record" replaces the term "writing" and "written." A "re- 
cord" includes information that is in intangible form (e.g., 
electronically stored) as well as tangible form (e.g., written 
on paper). Given the rapid development and commercial 
adoption of modern communication and storage technolo- 
gies, requirements that documents or communications be 
"written," "in writing," or otherwise in tangible form do 
not necessarily reflect or aid commercial practices. 

A "record" need not be permanent or indestructible, but 
the term does not include any oral or other communica- 
tion that is not stored or preserved by any means. The 
information must be stored on paper or in some other me- 
dium. Information that has not been retained other than 
through human memory does not qualify as a record. Ex- 
amples of current technologies commercially used to com- 
municate or store information include, but are not limited 
to, magnetic media, optical discs, digital voice messaging 
systems, electronic mail, audio tapes, and photographic 
media, as well as paper. "Record" is an inclusive term that 
includes all of these methods of storing or communicating 
information. Any "writing" is a record.'A record may be 
authenticated. See comment 9(b). A record may be created 
without the knowledge or me, ofa particular person. 

Like the terms "written" or "in writing," the term "re- 
cord" does not establish the Aus oadh, permitted uses, or 
legal effect that a record may have under any particular 
provision of law. Whatever is filed in the article 9 filing 
system, including financing statements, continuation 
statements, and termination statements, whether trans- 
mitted in tangible or intangible form, would fall within 
the definition. However, in some instances, statutes or 
filing-office rules may require that a paper record be filed. 
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In such cases, even if this article permits the filing of an 
electronic record, compliance with those statutes or rules 
is necessary. Similarly, a filer must comply with a statute 
or rule that requires a particular type of encoding or for- 
matting for an electronic record. 

This article sometimes uses the terms "for record," "of 
record," "record or legal title," and "record owner." Some 
of these are terms traditionally used in real property law. 
The definition of "record" in this article now explicitly ex- 
cepts these usages from the defined term. Also, this article 
refers to a record that is filed or recorded in real property 
recording systems to record a mortgage as a "record of a 
mortgage." This usage recognizes that the defined term 
"mortgage" means an interest in real property; it does 
not mean the record that evidences, or is filed or recorded 
with respect to, the mortgage. 

-by "Authenticate"; "Communicate"; "Send." The terms 
"authenticate" and "authenticated" generally replace 
"sign" and "signed." "Authenticated" replaces and broad- 
ens the definition of "signed," in Section 1-201, to encom- 
pass authentication of all records, not just writings. (Ref- 
erences to authentication of, e.g., an agreement, demand, 
or notification mean, of course, authentication of a record 
containing an agreement, demand, or notification.) The 
terms "communicate" and "send" also contemplate the 
possibility of communication by nonwritten media. These 
definitions include the act of transmitting both tangible 
and intangible records. The definition of "send" replaces, 
for purposes of this article, the corresponding term in Sec- 
tion 1-201. The reference to "usual means of communica- 
tion" in that definition contemplates an inquiry into the 
appropriateness of the method of transmission used in the 
particular circumstances involved. 

10. Scope-Related Definitions. 

a. Expanded Scope of Article: "Agricultural Lien", 
"Consignment"; "Payment Intangible"; "Promissory Note." 
These new definitions reflect the expanded qe of article 
9, as provided in Section 9-109(a). 

b. | Reduced Scope of Exclusions: "Governmental Unit"; 
"Health-Care-Insurance Receivable"; "Commercial Tort 
Claims." These new definitions reflect the reduced scope 
of the exclusions, provided in Section 9-109(c) and (d), of 
transfers by governmental debtors and assignments of in- 
terests in insurance policies and commercial tort claims. 

11. Choice-of-Law-Related Definitions: "Certificate of 
Title"; "Governmental Unit"; "Jurisdiction of Organiza- 
tion"; "Public Organic Record"; "Registered Organization"; 
"State." These new definitions reflect the changes in the 
law governing perfection and priority of security interests 
and agricultural liens provided in Part 3, Subpart 1. 

Statutes often require applicants for a certificate of title 
to identify all'security interests on the application and 
require the issuing agency to indicate the identified se- 
curity interests on the certificate. Some of these statutes 
provide that priority over the rights of a lien creditor (i.e., 
perfection of a security interest) in goods covered by the 
certificate occurs upon indication of the security interest 
on the certificate; that is, they provide for the indication of 
the security interest on the certificate as a "condition" of 
perfection. Other statutes contemplate that perfection is 
achieved upon the occurrence of another act, e.g., delivery 
of the application to the issuing agency, that "results" in 
the indication of the security interest on the certificate. A 
certificate governed by either type of statute can qualify 
as a "certificate of title" under this Article. The statute 
providing for the indication of a security interest need not 
expressly state the connection between the indication and 
perfection. For example, a certificate issued pursuant to a 
statute that requires applicants to identify security inter- 
ests, requires the issuing agency to indicate the identified 
security interests on the certificate, but is silent concern- 
ing the legal consequences of the indication would be a 
"certificate of title" if, under a judicial interpretation of 
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the statute, perfection of a security interest is a legal con- 
sequence of the indication. Likewise, a certificate would be 
a "certificate of title" if another statute provides, expressly 
or as interpreted, the requisite connection between the in- 
dication and perfection. 

The first sentence of the definition of "certificate of title" 
includes certificates consisting of tangible records, of elec- 
tronic records, and of combinations of tangible and elec- 
tronic records. 

In many States, a certificate of title covering goods 
that are encumbered by a security interest is delivered 
to the secured party by the issuing authority. To elimi- 
nate the need for the issuance of a paper certificate un- 
der these circumstances, several States have revised their 
certificate-of-title statutes to permit or require a State 
agency to maintain an electronic record that evidences 
ownership of the goods and in which a security interest in 
the goods may be noted. The second sentence of the defini- 
tion provides that such a record is a "certificate of title" if 
it is in fact maintained as an alternative to the issuance 
of a’ paper certificate of title, regardless of whether the 
certificate-of-title statute provides that the record is a cer- 
tificate of title and even if the statute does not expressly 
state that the record is maintained instead of issuing a 
paper certificate. : 

Not every organization that may provide iHitoetiation 
about itself in the public records is a "registered orga- 
nization." For example, a general partnership is not a 
"registered organization," even if it files a statement of 
partnership authority under Section 303 of the Uniform 
Partnership Act (1994) or an assumed name ("dba") cer- 
tificate. This is because such a partnership is not formed 
or organized by the filing of a record with, or the issuance 


ofa record by, a State or the United States. In contrast, 


corporations, limited liability companies, and limited 
partnerships ordinarily are "registered organizations." 

Not every record concerning a registered organization 
that is filed with, or issued by, a State or the United States 
is a "public organic record." For example, a certificate of 
good standing issued with respect to a corporation or a 
published index of domestic corporations would not be a 
"public organic record" because its issuance or publication 
does not form or organize the corporations named. 

When collateral is held in a trust, one must look to non- 
UCC law to determine whether the trust is a "registered 


_organization."".Non-UCC law typically distinguishes be- 


tween statutory trusts and common-law trusts. A statu- 
tory trust is formed by the filing of a record, commonly 
referred to as a certificate of trust, in a public office pursu- 
ant to a statute. See, e.g., Uniform Statutory Trust Entity 
Act § 201 (2009); Delaware Statutory Trust Act, Del. Code 
Ann. tit. 12, § 3801 et seq. A statutory trust is a juridi- 
cal entity, separate from its trustee and beneficial own- 
ers, that may sue and be sued, own property, and transact 
business in its own name. Inasmuch as a statutory trust 
is a "legal or commercial entity," it qualifies as a "person 
other than an individual," and therefore as an’ "organi- 
zation," under Section 1-201 [55-1-201 NMSA 1978]. A 
statutory trust that is formed by the filing of a record in 
a public office is a "registered organization," and the filed 
record is a "public organic record" of the statutory trust, 
if the filed record is available to the public for inspection. 
(The requirement that a record be "available to the public 
for inspection" is satisfied if a copy of the relevant record 
is available for public inspection.) 

Unlike a statutory trust, a common-law trust—whether 
its purpose is donative or commercial—arises from pri- 
vate action without the filing of a record in a public of- 
fice. See Uniform Trust Code § 401 (2000); Restatement 
(Third) of Trusts § 10 (2003). Moreover, under traditional 
law, a common-law trust is not itself a juridical entity 
and therefore must sue and be sued, own property, and 
transact business in the name of the trustee acting in the 
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capacity of trustee. A common-law trust that:is a "busi- 
ness trust," i.e, that has a business or commercial pur- 
pose, is an "organization" under Section 1-201 [55-1-201 
NMSA 1978]. However, such a trust would not be a "regis- 
tered organization" if, as is typically the case, the gen: of 
a public record is not needed to form it, 

In some states, however, the trustee of a biden nubs 
trust that has a commercial or business purpose is re- 
quired by statute to file a record in a public office follow- 
ing the trust's formation, See, eg., Mass. Gen. Laws Ch. 
182; § 2; Fla. Stat. Ann. § 609.02. A business trust that 
is required to file its organic record in a public office is 
a "registered organization" under the second sentence of 
the definition if the filed record is available to the public 
for inspection. Any organic record required to be filed, and 
filed, with respect to a common-law business trust after 
the trust is formed is a "public organic record" of the trust. 
Some statutes require a trust or other organization to file, 
after formation or organization,:a record other than an 
organic record. See, e.g., N.Y. Gen Assn's Law § 18 (requir- 
ing associations doing business within New York to file'a 
certificate designating the secretary of state as am agent 
upon whom process'.may be served). This requirement 
does not render the organization a "registered organiza- 
tion" under the second sentence of the definition, and the 
record is not a "public organic record." 

12. Deposit-Account- Related Definitions: "Deposit ‘Ae 
count"; "Bank." The revised definition of "deposit account" 
incorporates the definition of "bank," which is new. The 
definition derives’ from the definitions of "bank" in Sec- 
tions 4-105(1) and 4A-105(a)(2),,which focus on whether 
the organization is "engaged in the business of banking." 

Deposit accounts evidenced by article 9 "instruments" are 
excluded from the term "deposit account." In contrast, for- 
mer Section 9-105 excluded from the former definition "an 
account evidenced bya certificate of deposit." The revised 
definition clarifies the proper treatment of nonnegotiable or 
uncertificated certificates of deposit. Under the. definition, 
an uncertificated certificate of deposit would be a deposit 
account (assuming there is no writing evidencing the bank's 
obligation to pay) whereas a nonnegotiable certificate of de- 
posit would be a deposit account only if it is not an "instru- 
ment" as defined in this section (a question that turns on 
whether the nonnegotiable certificate of deposit is "of a type 
that in ordinary course of business is transferred by deliv- 
ery with any necessary indorsement or assignment.) 

A deposit account evidenced by an instrument is subject 
to the rules applicable to instruments generally. As a con- 
sequence, a security interest in such an instrument can- 
not be perfected by "control" (see Section 9-104), and the 
special priority rules applicable to deposit accounts (see 
Sections 9-327 and 9-340) do not apply. 

The term "deposit account" does not. include: "invest- 
ment property," such as securities and security entitle- 
ments, Thus, the term also does not include shares in a 
money-market mutual fund; even if the shares are re- 
deemable by check. 

18. Proceeds-Related Definitions: "Cash Proceeds"; 
"Noncash Proceeds"; "Proceeds." The revised definition of 
"proceeds" expands the definition beyond that contained 
in former Section 9-306 and resolves ambiguities in the 
former section. 

a. Distributions on Account of Collateral. The phrase 
"whatever is collected on, or distributed on account of, col- 
lateral," in subparagraph (B), is broad enough to cover 
cash or stock dividends distributed on account of securi- 
ties or other investment property that is original collat- 
eral, Compare former Section 9-306 ("Any payments or 
distributions made with respect to investment property 
collateral are proceeds."). This section rejects the holding 
of Hastie v. FDIC, 2 F.3d 1042 (10th Cir, 1993) (postpetition 
cash dividends on stock subject toa prepetition pledge are 
not "proceeds" under Bankruptcy Code section 552(b)), to 
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the extent the holding relies on the article 9 definition of 
"proceeds," 

b. Distributions on Account oft Supporting Obliga- 
tions. Under subparagraph (B), collections on and dis- 
tributions on account of collateral consisting of various 
credit-support arrangements ("supporting obligations,” as 
defined in Section 9-102) also are’ proceeds, Consequently, 
they are afforded treatment identical to proceeds collected 
from or distributed by the obligor on the underlying (sup- 
ported) right to payment or other collateral. Proceeds of 
supporting obligations also are proceeds of the underlying 
rights to payment or other collateral: 

c. Proceeds of Proceeds. The definition of "proceeds" no 
longer provides that proceeds of proceeds are themselves pro- 
ceeds. That idea is expressed in the revised definition of 'col- 
lateral" in section 9-102. No change in meaning is intended. 

d. Proceeds Received by Person Who Did Not Create 
Security Interest. When collateral is sold subject to a se- 
curity interest and the buyer then resells the collateral, a 
question arose under former article 9 concerning whether 
the "debtor" had "received" what the buyer received on 
resale and, therefore, whether those receipts were "pro- 
ceeds" under former Section 9-306(2). This article contains 
no requirement that property be "received" by the debtor 
for the property to qualify as proceeds. It is necessary only 
that the property be traceable, directly or indirectly, to the 
original collateral. 

e. Cash Proceeds and Noncash Proceeds. The defini- 
tion of "cash proceeds" is substantially the same as the 
corresponding definition in former Section 9-306. The 
phrase "and the like" covers property that is functionally 
equivalent to "money, checks, or deposit accounts," such:as 
some money market accounts that are securities or part 
of securities entitlements. Proceeds other than cash pro- 
ceeds are noncash proceeds. 

14, Consignment-Related Definitions:  "Consignee"; 
"Consignment"; "Consignor," The definition of "consign- 
ment" excludes, in subparagraphs (B) and (C), transac- 
tions for which filing would be inappropriate or of insuf- 
ficient benefit to justify the costs. A consignment excluded 
from the application of this Article by one of those sub- 
paragraphs may still be a true consignment; however, it 
is governed. by non-Article 9 law. The definition also ex- 
cludes, in subparagraph (D), what have been called "con- 
signments intended for security."'These "consignments" 
are not bailments but secured transactions. Accordingly, 
all of Article 9 applies to them. See Sections 1-201(b)(35), 
9-109(a)(1) [55-1-201(b)(35), 55-9-109(a)(1) NMSA. 1978]. 
The “consignor" is the person who delivers goods to the 

"consignee" in a consignment. 

15: "Accounting." This definition describes the record 
and information that a debtor is entitled to request under 
Section 9-210, 

16, "Document." The definition of "document" i incorpo, 
rates both tangible and electronic documents of title, See 
Section 1-201(b)(16) [55-1-201(b) NMSA 1978] and Com- 
ment 16, 

17, ."Encumbrance"; ."Mortgage." The definitions of 
"encumbrance" and "mortgage" are unchanged in sub+ 
stance from the corresponding definitions in former Sec- 
tion 9-105. They are used primarily in the special real- 
property-related priority and other provisions relating to 
crops, fixtures, and accessions. 

18. "Fixtures." This definition is unchanged in sub- 
stance from the corresponding definition in former Sec- 
tion 9-313. See Section 9-334 (priority of security interests 
in fixtures.and crops). 

19, "Good Faith." This article expands the adisititm of 
"good faith" to include "the observance of reasonable com- 
mercial standards of fair dealing," The definition in this 
section applies when the term is used in this article, and 
the same concept applies in the context of this article for 
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purposes of the obligation of good faith imposed by Sec 
tion 1-203. See subsection (c), 

20. "Lien Creditor." This definition is unchanged in 
substance from the corresponding definition in former 
sSection 9-301. 

21. "New Value." This article deletes former Section 9- 
108. Its broad formulation of new value, which embraced 
the taking of after-acquired collateral for a pre-existing 
claim, was unnecessary, counterintuitive, and ineffective 
for its original purpose of sheltering after-acquired collat- 
eral from attack as a voidable preference in bankruptcy. 
The new definition derives from Bankruptcy Code sec- 
tion 547(a). The term is used with respect to temporary 
perfection of'security interests in instruments, certificated 
securities, or negotiable documents under Section 9-312(e) 
and with respect to chattel paper priority in section 9-330. 

22. "Person Related To." Section 9-615 provides a spe- 
cial method for calculating a deficiency or surplus when 
"the secured party, a person related to the secured party, 
or a secondary obligor" acquires the collateral at a fore- 
closure disposition. Separate definitions of the term are 
provided with respect to an individual secured party and 
with respect to a secured party that is an organization. 
The definitions are patterned on the corresponding defini- 
tion in section 1.301(32) of the Uniform Consumer Credit 
Code (1974). 

23. "Proposal." This definition describes.a record that 
is sufficient to propose to retain collateral in full or partial 
satisfaction of a secured obligation. See Sections 9-620, 9- 
621, and 9-622. 

24, "Pursuant to Commitment." This definition is un- 
changed in substance from the corresponding definition in 
former section 9-105. It is used in connection with special 
priority rules applicable to future advances. See Section 9- 
323. 

25. "Software." The definition of "software" is used in con- 
nection with the priority rules applicable to purchase-money 
security interests. See Sections 9-103 and 9-324. Software, 
like a payment intangible, is a type of general intangible for 
purposes of this article. See comment 4.a., above, regarding 
the distinction between "goods" and "software." 

26. Terminology: "Assignment" and "Transfer." In nu- 
merous provisions, this Article refers to the "assignment" 
or the "transfer" of property interests. These terms and 
their derivatives are not defined. This Article generally 
follows common usage by using the terms "assignment" 
and "assign" to refer to transfers of rights to payment, 
claims, and liens and other security interests, It generally 
uses the term "transfer" to refer to other transfers of in- 
terests in property. Except when used in connection with a 
letter-of-credit transaction (see section 9-107, comment 4), 
no significance should be placed on the use of one term or 
the other. Depending on the substance of the transaction, 
each term as used in this Article refers to the assignment 
or transfer of an outright ownership interest, to the as- 
signment or transfer of a limited interest, such as a secu- 
rity interest, or both. See section 9-401, comment 8. 

Cross references. — For Farm Products Secured In- 
terest Act, see Chapter 56, Article 13 NMSA 1978. 

Repeals and reenactments. — Laws 2001, ch. 139, 
§ 2 repealed former 55-9-102 NMSA 1978, as amended by 
Laws 1985, ch. 198, § 6, and enacted a new section, effec- 
tive July 1, 2001. 

The 2021 amendment, effective June 18, 2021, de- 
fined "good faith" and "public-finance transaction" for pur- 
poses of Chapter 55, Article 9 NMSA 1978, and removed a 
reference to an article of law related to principles of con- 
struction and interpretation of statutes; in Subsection (a) 
(43)", added "good faith' means honesty in fact and the 
observance of reasonable commercial standards of fair 
dealing", and added Paragraph (a)(67) and redesignated 
the succeeding paragraphs accordingly; and in Subsection 
(c), deleted "Chapter 12, Article 2A and", 
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The 2013 amendment, effective July 1, 2013, amended 
and added definitions; in Subparagraph (B) of Paragraph 
(7) of Subsection (a), deleted "execute or otherwise adopt a 
symbol, or enerypt or similarly process a record in whole 
or in part, with the present intent of the authenticating 
person to identify the person and adopt or accept a record" 
and added the remainder of the sentence; in Paragraph 
(10) of Subsection (a), added the second séntence; added 
Paragraph (67) of Subsection (a); and in Paragraph (70) of 
Subsection (a), after "organization", added "formed or" and 
after "United States", deleted "and as to which the state or 
the United States must maintain a public record showing 
the organization to have been organized" and added the 
remainder of the sentence and the second sentence. 

The 2005 amendment, effective January 1; 2006, de- 
fines an "agricultural lien" in Subsection (a)(5) to mean 
an interest in farm products; adds the phrase "or to be 
provided" at the end of Subsection (a)(46); deletes the 
definition of "good faith" in Subsection (a)(49); deletes the 
definition of "public-finance transaction" in former Sub- 
section (a)(67); defines "control" to include the meaning of 
"control" as provide Section 55-7-106 NMSA 1978 in Sub- 
section (b); and defines "issuer" with respect to document 
of title by reference to Section 55-7-102 NMSA 1978. 

Temporary provision. — Laws 2005, ch. 144, § 112, 
adds a temporary provision which provides that Paragraph 
5 and 46 of Subsection A of Section 55-9-102 and Section 55- 
9-304 NMSA 1978 as amended by Sections 94 and 99 of this 
act shall be construed as declaring the law as it existed prior 
to the enactment of this act and not as modifying it. 

Decisions under former 55-9-105, 55-9-106, 55-9-109, 
55-9-112, 55-9-115 and 55-9-301 NMSA 1978. — In light 
of the similarity of this section and former Sections 55-9- 
105, 55-9-106, 55-9-109, 55-9-112, 55-9-115 and 55-9-301 
NMSA 1978, annotations decided under former 55-9-105, 
55-9-106, 55-9-109, 55-9-112, 55-9-115 and 55-9-301 NMSA 
1978 have been included in the annotations in this section. 


ANNOTATIONS 


Agricultural mortgagees retain special position. 
— By excluding "farm products" from the classifications 
of "equipment" and "inventory," in this section and by ex- 
pressly providing in Section 55-9-307 NMSA 1978 (now 
Section 55-9-320 NMSA 1978) that a buyer in the ordinary 
course of business of farm products from a person engaged 
in farming operations does not take free of a security in- 
terest created by the seller, the draftsmen of the code ap- 
parently intended to retain the agricultural mortgagee in 
the special position he achieved under the pre-code case 
‘law. Clovis Nat'l Bank v. Thomas, 1967-NMSC-061, 77 
N.M. 554, 425 P.2d 726 (decided under former law). 

Capital retains are a general intangible and not an 
account because no "right to payment" exists; thus capital 
retains are property in which a debtor can grant a security 
interest. Valley Fed. Sav. Bank v. Stahl, 1990-NMSC-060, 
110 N.M. 169, 793 P.2d 851 (decided under former law). 

"Chattel mortgage" meets the definition of "secu- 
rity agreement" under this section. Strevell-Paterson 
Fin. Co. v. May, 1967-NMSC-004, 77 N.M. 331, 422 P.2d 
366 (decided under former law). 

Equipment goods. — Chapter 11 debtor's rose bushes 
used to produce successive crops of cut flowers periodically 
harvested over a life expectancy period of over seven to 
eight years, not being reaped as an entire crop plant; por- 
table, prefabricated office building the size of a double wide 
mobile home; and "miscellaneous" computer system used 
in the standard operation of the floriculturist's business, 
were all considered equipment goods within the meaning 
of Subsection (2) (now Paragraph (a)(33)), with secured 
creditor's interest perfected in all but the rose bushes, since 
these became affixed to the realty by virtue of their root 
system (55-9-313 NMSA 1978, now 55-9-334 NMSA 1978), 
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andaccordingly required a filing (see 55-9-401 NMSA 1978, 
now 55-9-501 NMSA 1978 et:seq.) which plaintiff failed to 
execute, Flores De.N.M., Inc. v, Banda Negra Int'l, Ine; 151 
B.R. 571 (Bankr. D.N,M. 1993) (decided under former law). 

"Inventory". — The definition of inventory anticipates 
that the inventory willichange from day to day in the nor- 
mal operation of a business such as a retail store. Kue- 
mmerle v. United N.M. Bank,,1992-NMSC-028, 113 N.M, 
677, 831 P.2d 976 (decided under former law). 

Mortgage serving as security interest. — Although 
a mortgage, without more, is not sufficient to automati- 
cally attach to the proceeds of a separate real estate con- 
tract, when a contract vendor offered his interest in the 
property as security for a loan the mortgage served as a 
security interest and was perfected: upon filing with the 
county clerk's office where the property was located, Finch 
v. Beneficial N.M., Ine.;1995-NMSG-068, 120 N.M. 658, 
905 P.2d 198 (decided under former law). 

"General intangibles ", — Real estate contract assign: 
ments from a debtor to a bank are "general intangibles " 
under this section and are perfected by filing. Simpson v. 
First Nat'l Bank, 56 B.R. 586 (Bankr. D.N.M. 1986) (de- 
cided under former law). 

Remedies are accessible to all secured parties 
including pawnbrokers dealing in Indian pawn with In- 
dian debtors, and they may avail themselves of the rem- 
edies provided by Subsection, (2) of 55-9-505 NMSA 1978 
(now 55-9-620 NMSA 1978). Begay v. Foutz & Tanner, 
Inc., 1979-NMCA-186, 95 N.M. 106, 619 P.2d 551,. rev'd 
on other grounds sub nom. Reeves v. Foutz & Tanner, Inc., 
1980-NMSC-095, 94 N.M. 760, 617 P.2d 149 (decided under 
former law). 

Law reviews. — For comment on Graham v. Stone- 
ham, 73 N.M, 382, 888 P.2d 389 (1963), see 4 Nat. Re- 
sources J, 175 (1964), 

For note, 'Fixtures, Security Interests and Filing: Prob- 
lems of Title Examination in New Mexico," see 8 Nat. Re- 
sources J. 513 (1968). 

For article, "The Warehouseman vs. the Secured Party: 
Who Prevails When the Warehouseman's Lien Covers 
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Goods Subject to a Security Interest?" see 8 Nat. Re- 
sources J, 331 (1968). 

For comment on Clovis Nat'l Bank v. Thomas, 77 N.M. 
554, 425 P.2d 726. (1967), see 8 Nat. Resources J. 183 
(1968). 

For comment on Strevell-Paterson Fin, Co. v. May; 77 
N.M.-381, 422 P.2d 366 (1967), see 8 Nat. Resources J. 713 
(1968). 

For comment, "New Mexico's Uniform Commercial Code 
in Oil and Gas Transactions," see 10.Nat. Resources J, 361 
(1970). 

For article, "Buyers and Sellers of Goods in Bank- 
ruptey," see 1 N.M, L. Rev. 435.(1971). 

For note, "Self-Help Repossession Under the Uniform 
Commercial Code: The Constitutionality of Article 9, Sec- 
tion 503," see 4 N.M. L, Rev. 75 (1973), © ; 

Am, Jur. 2d, A.L.R, and C.J.S. references. — 68A 
Am. Jur, 2d Secured Transactions § 31 et seq. 

Chattel mortgage on fruit crops growing or to be grown, 
54.A.L.R. 1532, 

Construction..and application of ota provision 
respecting registration of mortgages or other liens on 
personal property in case of residents of other-states, 10 
A.L.R.2d 764. 

Conflict of laws as to chattel mortgages and conditional 
sales of chattels, 13 A.L.R.2d 1812. 

What. constitutes "accounts receivable " under contract 
selling, assigning, pledging or reserving such items, 41 
AGL. R.2d 1395502 » 

Validity of chattel mortgage on stock of goods which 
mortgagor has right to sell, where mortgagee takes pos- 
session of goods before third person's rights attach, 71 
A.L.R.2d 1416... 

Effect.of U.C.C. Article 9 upon conflict, as to funds in 
debtor's bank account, between secured creditor and bank 
claiming right of setoff, 3 A.L.R.4th 998. 

Conveyance of land as including mature; but unhar- 
vested crops, 51 A,L.R.4th 1263. 

Security interests in liquor licenses, 56 A.L.R.4th 11381. 


55-9-103. Purchase-money security interest; application of payments; 


burden of establishing. 


(a) In this section: 


(1) "purchase-money collateral" means goods or software that secures a purchase-money 
obligation incurred with respect to that collateral; and. 

(2) "“purchase-money obligation" means an obligation of an obligor incurred as all or part 
of the price of the collateral or for value'given to enable the debtor to acquire rights in or the use 


of the collateral if the value is in fact so used. 


(b) Asecurity interest in goods is a purchase-money mh seen interest: 
(1) tothe extent that the goods are purchase-money collateral with respect to that security 


interest; 


(2) ifthe security interest is in inventory that is or was purchase-money collateral, and to 


the extent that the security interest secures a purchase-money obligation incurred with respect to 
other inventory in which the secured party holds or held a purchase-money security interest; and 

(3) to the extent that the security interest secures a purchase-money obligation incurred 
with respect to software in which the secured party holds or held a purchase-money security inter- 
est. rm } 

(c) A security interest in software is a purchase-money security interest to the extent that the 
security interest also secures a purchase-money obligation incurred with respect to goods i in which 
the secured party holds or held a purchase-money security interest if: 

(1),, the debtor acquired its interest in the software in an integrated transaction in which it 
acquired an interest in the goods; and . 
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(2) the debtor acquired its interest in the software for the principal purpose of using the 
software in the goods. 

(d). The security interest-of a consignor in goods that are rhe subject of a consignment is a 
purchase-money security interest in inventory. 

(e) Ina transaction other than a consumer-goods erunua cdi if the extent to which a Leese 
interest is a purchase-money security interest depends on the epolicanon of a payment to a par- 
ticular obligation, the payment must be applied: 

(1) in accordance with any reasonable method of application to which the parties agree; 
(2) .in the absence of the parties' agreement to a reasonable method, in accordance with 
any intention of the obligor manifested at or before the time of payment; or 

 ‘(8) in the absence of an agreement to a reasonable method and a timely manifestation of 
the obligor's intention, in the following order: 

(A) to obligations that: are not secured; and 
(B) if more than one obligation is secured, to obligations secured by purchase-money 
security interests in the order in which those obligations were incurred. 

(f) In atransaction other than a consumer-goods transaction, a purchase-money security inter- 
est does not lose its status as such, even if: 

'. (1) the purchase-money collateral also secures an obligation that is not.a purchase-money 
obligation; 
(2) collateral that is nde purchase-money collateral also secures the purchase-money obli- 
gation; or 
(3) the purchase-money obligation has been renewed, refinanced, consolidated or restructured. 

(g) In a transaction other than a consumer-goods transaction, a secured party claiming a 
purchase- -money security interest.has the burden of establishing the extent to which the security 
interest is a purchase-money security interest. 

(h) The limitation of the rules in Subsections (e), (f) and (g) of this section to transactions other 
than consumer-goods transactions is intended to leave to the court the determination of the proper 
rules in consumer-goods transactions: The court may not infer from that limitation the nature of 
the proper rule in consumer-goods transactions and may continue to apply established approaches. 


History: 1978 Comp., § 55-9- 103, enacted by Laws debtor acquires property on unsecured credit and subse- 
2001, ch. 139, § 3. quently creates the security interest to secure the: pur- 
ph chase price. 

OFFICIAL COMMENTS 4, ere of Purchase-Money Secu- 

UCC Official Comments © by ALI & the NCCUSL. Re- rity Interests in Inventory. Subsection (b)(2) deals: with 

produced with permission of the PEB for the UCC. All the problem of cross-collateralized purchase-money secu- 
rights reserved. rity interests in inventory. Consider a simple example: . 

12° Soirrce: Former section 921072 2! Example: Seller (S) sells an item of inventory (Item-1) 

2. Scope of This Section. Under Section 9: 309(1); a to Debtor (D), retaining a security interest in Item-1 to se- 


-1's pri ll other obligations, existing and 
urchase-money security interest in consumer goods is cure Item-1's price and all me 
neMeeted: when it attaches. Sections 9-317 and 9-324 pro- future, of D to S. S then sells another item of inventory to 
vide special priority rules for purchase-money security in- D (Item-2), again retaining f security inter bi ie an 
terests in a variety of contexts. This section explains when secure Item-2's price as well asyall other obligations o 
a security interest enjoys purchase-money status. to 8, D then pays to S Item-1's price. D then sells Item-2 to 
3. "Purchase-Money Collateral";"Purchase-Money Ob- a buyer in ordinary course of business, who takes Item-2 
ligation"; "Purchase-Money Security Interest." Subsection free of S's security interest. 
(a) defines "purchase-money collateral" and "putchase- Under subsection (b)(2), S's security interest in Item- 
money obligation." These terms are essential to the de- 1, securing Item-2's unpaid price cere be a ae 
scription of what constitutes a purchase-money security money security interest. This is so because RIG 
interest under subsection (b). As’ used in Subsection (a) purchase-money security interest in Item-1, Item-1 se- 
(2), the definition of "purchase-money obligation," the cures the price of (a purchase-money obligation incurred 
"price" of collateral or the "value’given to enable" includes with respect to") Item-2 ("other inventory"), and Item-2 
obligations for éxpenses incurred in connection with ac- itself was subject to a purchase-money security interest. 
quiring rights in the collateral, sales taxes, duties, finance Note that, to the extent Item-1 secures the price of Item-2, 
charges, interest, freight charges, costs of storage in tran- S's security interest in Item-1 would not be a purchase- 
sit, demurrage, administrative charges, expenses of collec- money security interest under Subsection (b)(1). The secu- 


ion and enforcement, atto 's [attorney] fees, and other rity interest in Item-1 is a purchase-money security inter- 
acid slat hey est under Subsection (b)(1) only to the extent that Item-1 


The concept of "purchase-money security interest" re- is "purchase-money collateral," i.e., only to the extent that 
quires a close’ nexus between the acquisition of collateral Item-1 "secures a.purchase-money eli skis 
and the secured obligation. Thus, a security interest does with respect to that collateral" (i.e., Item-1). See Subsec- 
not qualify as a purchase-money security interest if a tion (a)(1), 


923 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


55-9-103 


5. Purchase-Money Security Interests in Goods and 
Software. Subsections (b) and (c) limit purchase-money 
security interests to security interests in goods, including 
fixtures, and software. Otherwise, no change in meaning 
from former Section 9-107 is intended. The second sen- 
tence of former Section 9-115(5)(f) made the purchase- 
money priority rule (former Section 9-312(4)) inapplicable 
to investment property. This section's limitation makes 
that provision unnecessary. 

Subsection (c) describes the limited circumstances un- 
der which a security interest in goods may be accompa- 
nied by a purehase-money security interest in software. 
The software must be acquired by the debtor in a transac- 
tion integrated with the transaction in which the debtor 
acquired the goods, and the debtor must acquire the soft- 
ware for the principal purpose of using the software in the 
goods. "Software" is defined in Section 9-102. 

6. Consignments. Under former Section 9-114, the 
priority of the consignor's interest is similar to that of a 
purchase-money security interest. Subsection (d) achieves 
this result more directly, by defining the interest of a "con- 
signor," defined in Section 9-102, to be a purchase-money 
security interest in inventory for purposes of this article. 
This drafting convention obviates any need to set forth 
special priority rules applicable to the interest of a con- 
signor. Rather, the priority of the consignor's interest as 
against the rights of lien creditors of the consignee, com- 
peting secured parties, and purchasers of the goods from 
the consignee can be determined by reference to the prior- 
ity rules generally applicable to inventory, such as Sec- 
tions 9-817, 9-320, 9-322, and 9-324. For other purposes, 
including the rights and duties of the consignor and con- 
signee as between themselves, the consignor would re- 
main the owner of goods. 

7. Provisions Applicable Only to Non-Consumer-Goods 
Transactions. : 

a. "Dual-Status" Rule. For transactions other than 
consumer-goods transactions, this article approves what 
some cases have called the "dual-status" rule, under 
which a security interest may be a purchase-money se- 
curity interest to some extent and a nonpurchase-money 
security interest to some extent. (Concerning consumer- 
goods transactions, see Subsection (h) and comment 8.) 
Some courts have found this rule to be-explicit or implicit 
in the words "to the extent," found in former Section 9- 
107 and continued in Subsections (b)(1) and (b)(2). The 
rule is made explicit in subsection (e). For nonconsumer- 
goods transactions, this article rejects the "transforma- 
tion" rule adopted: by some cases, under which any cross- 
collateralization, refinancing, or the like destroys th 
purchase-money status entirely. 

Consider, for example, what happens when a $10,000 
loan secured by a purchase-money security interest is refi- 
nanced by the original lender, and, as part of the transac- 
tion, the debtor borrows an additional $2,000 secured by 
the collateral. Subsection (f) resolves any doubt that the 
security interest’: remains a purchase-money security in- 
terest. Under Subsection (b), however, it enjoys purchase- 
money status only to the extent of $10,000. 

b. Allocation of Payments.:Continuing with the exam- 
ple, if the debtor makes a $1,000 payment on the $12,000 
obligation, then one must determine the extent to which 
the security interest remains a purchase-money security 
interest - $9,000 or $10,000. Subsection (e)(1) expresses 
the overriding principle, applicable in cases other than 
consumer-goods transactions, for determining the extent 
to which a security interest is a purchase-money security 
interest under these circumstances; Freedom of contract, 
as limited by principle of reasonableness. An unconscio- 
nable method of application, for example, is not a reason- 
able one and so would not be given effect under Subsec- 
tion (e)(1), In the absence of agreement, Subsection (e)(2) 
permits the obligor to determine how payments should be 
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allocated. If the obligor fails to manifest its intention, ob- 
ligations that are not secured will be paid first. (As used 
in this article, the concept of "obligations that are not se- 
cured" means obligations for which the debtor has not cre- 
ated a security interest. This concept is different from and 
should not be confused with the concept of an "unsecured 
claim" as it appears in Bankruptcy Code section 506(a).) 
The obligor may prefer this approach, because unsecured 
debt is likely to carry a higher interest rate than secured 
debt. A creditor who would prefer to be secured rather 
than unsecured also would prefer this approach, 

After the unsecured debt is paid, payments are to be 
applied first toward the obligations secured by purchase- 
money security interests. In the event that there is more 
than one such obligation, payments first received are to be 
applied to obligations first incurred. See Subsection (e)(3). 
Once these obligations are paid, there are no purchase- 
money security interests and no additional allocation 
rules are needed. 

Subsection (f) buttresses the’ dual-status rule by mak- 
ing it clear that (in a transaction other than a consumer- 
goods. transaction) cross-collateralization and renewals, 
refinancings, and restructurings do not cause a purchase- 
money security interest to lose its status as such, The 
statutory terms "renewed," "refinanced," and "restruc- 
tured" are not defined. Whether the terms encompass a 
particular transaction depends upon whether, under the 
particular facts, the purchase-money character of the se- 
curity. interest fairly can be said to survive. Hach term 
contemplates that an identifiable portion of the purchase- 
money obligation could be traced to the new obligation re- 
sulting from a renewal, refinancing, or restructuring. 

c. Burden of Proof. As is the case when the extent of a 
security interest is in issue, under Subsection (g) the se- 
cured party claiming a purchase-money security interest 
in a transaction other than a consumer-goods transaction 
has the burden of establishing whether the security inter- 
est retains its purchase-money status. This is so whether 
the determination is to be made following a renewal, refi- 
nancing, or restructuring or otherwise, 

8. Consumer-Goods Transactions; Characterization 
Under Other Law. Under Subsection (h), the limitation 
of Subsections (e), (f), and (g) to transactions other than 
consumer-goods transactions leaves to the court the deter- 
mination of the proper rules in consumer-goods transac- 
tions. Subsection (h) also instructs the court not to draw 
any inference from this limitation as to the proper rules 
for consumer-goods transactions and leaves the court 
free to continue to apply established approaches to those 
transactions, 

This section addresses only whether a security interest 
is a "purchase-money security interest" under this article, 
primarily for purposes of perfection and priority. See, eg., 
Sections 9-317 and 9-324. In particular, its adoption of the 
dual-status rule, allocation of payments rules, and burden 
of proof standards for non-consumer-goods transactions is 
not intended to affect or influence characterizations under 
other statutes. Whether a security interest is a '"purchase- 
money security interest" under other law is determined by 
that law, For example, decisions under Bankruptcy Code 
section 522(f) have applied both the dual-status and the 
transformation rules. The Bankruptcy Code does not ex- 
pressly adopt the state law definition of |'purchase-money 
security interest." Where federal law does not defer to this 
article, this article does not, and could not, determine a 
question of federal law. 

The term "at wellhead" is intended to encompass ar- 
rangements based on sale of the product as soon as it is- 
sues from the ground and is measured, without technical 
distinctions as to whether title passes at the "Christmas 
tree" or the far side of a gathering tank or at some other 
point. The term'at minehead" is a comparable concept, 
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9. Subsection (6) of Section 9-103 [55-9-103 NMSA 
1978] specifies choice of law rules for perfection of secu- 
rity interests in investment property. Paragraph (b) cov- 
ers security interests in certificated securities. Paragraph 
(ec) covers security interests in. uncertificated securities. 
Paragraph (d) covers security interests in security en- 
titlements and securities accounts. Paragraph (e) covers 
security interests in commodity contracts and commod- 
ity accounts. The approach of each of these paragraphs is 
essentially the same. They identify the jurisdiction's law 
that governs questions of perfection and priority on the 
basis of the same principles that are used in Article 8 to 
determine other questions concerning that form of invest- 
ment property. Thus, for certificated securities, the law of 
the jurisdiction where the certificate is located governs. 
Cf. Section 8-110(¢c) [55-8-110 NMSA 1978]. For uncer- 


tificated securities, the law of the issuer's jurisdiction. 


governs. Cf. Section 8-110(a). For security entitlements 
and securities accounts, the law of the securities inter- 
mediary's jurisdiction governs. Cf. Section 8-110(b). For 
commodity contracts and commodity accounts, the law of 
the commodity intermediary's jurisdiction governs. Since 
commodity contracts and commodity accounts are not 
governed by Article 8, paragraph (e) contains rules that 
specify the commodity intermediary's jurisdiction. These 
are analogous to the rules in Section 8-110(e) specifying a 
securities intermediary's jurisdiction. 

Under this subsection, if litigation about perfection or 
priority arises in this State, the relevant choice of law rule 
of paragraphs (b) through (e) may point to the law of this 
State or to the law of another State. If the litigation were 
in a tribunal of a jurisdiction that has not enacted this 
section, it would follow its own choice of law rules. The 
choice of law rules prescribed here by statute conform to 
generally accepted principles of choice of law. The simplic- 
ity and clarity in the choice of law rules, coupled with the 
explicit recognition that the parties to some securities 
transactions may agree on a governing law, are intended 
to assure that there will be one clear choice of law regard- 
less of forum. 

Paragraph (f) adapts the general choice of law prin- 
ciples of this subsection to cases where a secured party 
claims perfection on the basis of filing, or by virtue of the 
automatic perfection rules in Section 9-115(4)(c) [55-9- 
115 NMSA 1978] and (d). In such a case, the law of the 
debtor's jurisdiction determines whether the require- 
ments for that form of perfection have been satisfied. 
The rules in Section 9-103(8) [55-9-103 NMSA 1978] on 
the debtor's location and effect of change of location ap- 
ply to cases governed by paragraph (f)*. The main reason 
for the paragraph (f) rule is to specify the proper filing 
office. Under the substantive rules of this Act, a security 
interest in investment property perfected only by filing 
is enforceable against the debtor or lien creditors, but 
not against most other claimants. See Sections 9-115(5) 
and (6), 8-105(e) [55-8-105 NMSA 1978], 8-303 [55-8-303 
NMSA 1978], and 8-502 [55-8-502 NMSA 1978]. Because 
the choice of law rules in this section may, in some cir- 
cumstances, have the effect of directing a court in a ju- 
risdiction that has adopted this Act to look to the law of 
another jurisdiction, it is possible that the jurisdiction so 
specified will be one that has not adopted rules concerning 
the effect of filing as a method of perfection for investment. 
property. In such cases, or other circumstances where the 
governing substantive law is not this Act, the effect of fil- 
ing on the rights of other parties should be interpreted 
in light of the role of that form of perfection under this 
Act; that is, the rights of a secured party in investment 
property as determined under this Act perfected only by 
filing against another secured party or any other person 
who purchases or otherwise deals with the investment 
property should be interpreted to be no greater than the 
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rights of that secured party under this Act. *Amendments 
in italics approved by the Permanent Editorial Board for 
Uniform Commercial Code November 4, 1995. 

The following examples illustrate these rules: 

Example 1. A customer residing in New Jersey main- 
tains a securities account with Able & Co. The agree- 
ment between the customer and Able specifies that it is 
governed by Pennsylvania law. Through the account the 
customer holds securities of a Massachusetts corporation, 
which Able holds through a clearing corporation located in 
New York. The customer obtains a margin loan from Able. 
Subsection (6)(d) provides that Pennsylvania law -- the 
law of the securities intermediary's jurisdiction -- governs 
perfection and priority of the security interest. 

Example 2. A customer residing in New Jersey main- 
tains a securities account with Able & Co. The agree- 
ment between the customer and Able specifies that it is 
governed by Pennsylvania law. Through the account the 
customer holds securities of a Massachusetts corporation, 
which Able holds through a clearing corporation located 
in New York. The customer obtains a loan from a lender 
located in Illinois. The lender takes a security interest 
and perfects by obtaining an agreement among the debtor, 
itself, and Able, which satisfies the requirement ‘of Sec- 
tion 8-106(d)(2) [55-8-106 NMSA 1978] to give the lender 
control, Subsection (6)(d) provides that Pennsylvania law 
-- the law of the securities intermediary's jurisdiction -- 
governs perfection and priority of the security interest. 

Example 3. A customer residing in New Jersey main- 
tains a securities account with Able & Co. The agree- 
ment between the customer and Able specifies that it is 
governed by Pennsylvania law, Through the account, the 
customer holds securities of a Massachusetts corporation, 
which Able holds through a clearing corporation located 
in New York. The customer borrows from SP1, and SP1 
files a financing statement in New Jersey. Later, the cus- 
tomer obtains a loan from SP2, SP2 takes a security in- 
terest and perfects by obtaining an agreement among the 
debtor, itself, and Able, which satisfies the requirement 
of ‘Section 8-106(d)(2) [55-8-106 NMSA 1978] to give the 
SP2 control. Subsection (6)(f) provides that perfection of 
SP1's security interest by filing is governed by the loca- 
tion of the debtor, so the filing in New Jersey was appro- 
priate -- assuming New Jersey has adopted the revisions 
of Article 9 permitting perfection of security interests in 
investment property by filing. Subsection (6)(d), however, 
provides that Pennsylvania law -- the law of the securities 
intermediary's jurisdiction -- governs all other questions 
of perfection and priority. Thus, Pennsylvania law governs 
perfection of SP2's security interest, and Pennsylvania 
law also governs the priority of the security interests of 
SP1 and SP2. 


ANNOTATIONS 


Repeals and reenactments. — Laws 2001, ch. 139, § 
3 repealed former 55-9-103 NMSA 1978, as amended by 
Laws 1997, ch. 75, § 20, and enacted a new section, effec- 
tive July 1, 2001. 

Decisions under former Sections 55-9-107 and 55- 
9-114 NMSA 1978. — In light of the similarity of this 
section and former Sections 55-9-107 and 55-9-114 NMSA 
1978, annotations decided under former Sections 55-9-107 
and 55-9-114 NMSA 1978 have been included in the an- 
notations in this section. 

_ Timing of attachment of purchase money secu- 
rity interest. — When defendant agreed to buy equip- 
ment from pump company, company agreed to furnish the 
equipment, and lessee of the equipment agreed that defen- 
dant would have an interest in the equipment, security in- 
terest attached immediately, not upon actual payment by 
defendant of purchase price. Therefore, whatever interest 
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lessee acquired in the equipment came impressed with Goods Subject to a Security Interest?" see 8 Nat. Re- 

defendant's purchase money'security interest therein. Ho- sources J. 331 (1968). 

nea v. Laco Auto Leasing, Inc., 1969-NMCA-025, 80 N.M. Am. Jur, 2d, A.L.R. and C.J.S. references. — Con- 

300, 454 P.2d 782. struction and effect of UCC article 9, dealing with se- 
Law reviews. — For comment on Githiin v, Stone- cured transactions, etc., 30 A.L.R.3d 9,67 A.L.R.3d 308, 

ham, 73 N.M. 882, 388 P.2d 389 (1963), see 4 Nat. Re- 69 A.L.R.8d 1162, 76 A.L.R.3d 11, 99 A.L.R. 3d:807, 99 

sources J. 175 (1964). A.L.R.3d: 1080, 100 A.L.R.3d 10, 100 A.L:R.3d 940, 7 
For article, "The Warehouseman vs. the Secured Party; A.L:R.4th! 308,11 A.L.R.4th 241, 90 A.L.R.4th 859, 25 


Who Prevails When the Warehouseman's Lien Covers A.L.R.5th 696. 


55-9-104. Control of deposit account. 


(a) A secured party has control of a deposit account if: 

(1) the secured party is the bank with which the deposit account is maintained; 

(2) the debtor, secured party and bank have agreed in an authenticated record that the 
bank will comply with instructions originated by the secured party directing disposition of the 
funds in the deposit account without further consent by the debtor; or 

(8) the secured party becomes the bank's customer with respect to the deposit account. 

(b) A secured party that has satisfied Subsection (a) of this section has control, even Ad the 
debtor retains the right to direct the disposition of funds from the: epost account.’ 


t 


History: 1978 Comp., § 55-9-104, enacted by Laws the security interest is perfected by control under Subsec- 
2001, ch. 139, § 4. tion (a)(1), 
Under Subsection (a)(2), a secured party may obtain con- 


OFFICIAL COMMENTS trol by obtaining the bank's authenticated agreement that 
UCC Official Comments © by ALI & the NCCUSL. Re- i st comply ran ie Raares pany 8 PET CHORE without 
ret urther consent by the debtor. The analogous proyision in 
eih co th PEREARIRI el eal WE EDIE eb ARs Section 8-106 [55-8-106 NMSA 1978] does not require that 
1. Source, New; derived from section 8-106. the agreement be authenticated. An agreement to comply 
2. Why "Control" Matters. This section explains the with the secured party's instructions suffices for "control" 
concept of."control" of a deposit account. "Control" under of a deposit account under this section even if the bank's 
this section may serve two functions, First, "control, .. agreement is subject to specified conditions, eg., that the 
pursuant to the debtor's agreement" may substitute: for secured party's instructions are accompanied by a certifica- 
an authenticated security agreement as an element of tion that the debtor is in default. (Of course, if the condi- 
attachment. See Section 9-203(b)(3)(D). Second, when'a tion is the debtor's further consent, the statute explicitly 
deposit account‘is taken as original collateral, the only provides that the agreement would not confer control.) See 
method. of perfection is obtaining control under this sec- revised Section 8-106 [55-8-106 NMSA 1978], Comment 7. 
tion, See Section.9-31.2(b)(1), Under Subsection (a)(3), a secured party may obtain 
3. Requirements for "Control." This. section derives control by becoming the bank's "customer," as defined in 
from Section 8-106 [55-8-106 NMSA.1978] of Revised Ar- Section 4-104 [55-4-104. NMSA 1978], As the customer, 
ticle 8, which defines "control" of securities and, certain the secured party would enjoy the right (but not neces- 
other investment property, Under. Subsection (a)(1), the sarily the exclusive right) to withdraw funds from, or 
bank with which the deposit account is maintained has close, the deposit. account, See Sections 4-401(a), 4-403(a) 
control. The effect of this provision is to afford the bank [55-4-401(a), [55-4-403(a) NMSA 1978]. 
automatic perfection. No other form of public notice is nec- As is the case with possession under Section 9-313 [55- 
essary; all. actual and potential creditors of the debtor are 9-313 NMSA 1978], in determining whether a particular 
always on notice that the bank with which the debtor's person has control under Subsection (a), the principles of 
deposit account is maintained may assert a claim against agency apply. See Section 1-103 [55-1-103 NMSA 1978] 
the deposit account, and Restatement (3d), Agency § 8.12, Comment b. 
Example: D maintains a deposit account with Bank A, if ANNO’ 
To secure a loan from Banks X, Y, and Z, D creates a secu- m4 cit al 
rity interest in the deposit account in favor of Bank A, as Repeals and reenactments. — Laws 2001, ch, 139, § 
agent for Banks X, Y, and Z. Because Bank A is a "secured 4 repealed former 55-9-104 NMSA 1978, as amended by 


party" as defined in Section 9-102 [55-9-102 NMSA 1978], Laws 1997, ch. 75, § 21, and enacted a new section, effec- 
: ; " tive duly 1, 2001, ¢ 


55-9-105. Control of electronic chattel paper. | 


(a) A-secured party has control of electronic chattel paper if a system employed for evidencing 
the transfer of interests in the chattel paper reliably estebhshes the secured party as the henson to 
which the chattel paper was assigned. 

(b) Asystem satisfies Subsection (a) of this section if the akeieg or records comprising the chat- 
tel paper are created, stored and assigned in such a manner that: 
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(1) a single authoritative copy of the record or records exists that is unique, identifiable 
and, except as otherwise provided in Paragraphs (4) through (6) of this subsection, unalterable; 
(2) the authoritative copy identifies the secured party as the assignee of the record or re- 


cords; 


(3) the authoritative copy is communicated to and maintained by the secured party or its 


designated custodian; 


(4) copies or amendments that add or change an identified assignee of the authoritative 
copy can be made only with the consent of the secured party; 
(5) each copy of the authoritative copy and any copy of a copy is readily identifiable asa 


copy that is not the authoritative copy; and 


(6) any amendment of the authoritative copy is readily identifiable as authorized or unau- 


thorized. 


History: 1978 Comp., § 55-9-105, enacted by Laws 
2001, ch. 139, § 5; 2013, ch. 187, § 4. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

1. Source. New. 

2, "Control" of Electronic Chattel Paper. This Article 
covers security interests in "electronic chattel paper," a 
new term defined in Section 9-102 [55-9-102 NMSA 1978]. 
This section governs how "control" of electronic chattel pa- 
per may be obtained. Subsection (a), which derives from 
Section 16 of the Uniform Electronic Transactions Act, 
sets forth the general test for control. Subsection (b) sets 
forth a safe harbor test that, if satisfied, establishes con- 
trol under the general test in Subsection (a). 

A secured party's control of electronic chattel paper (i) 
may substitute for an authenticated security agreement 
for purposes of attachment under Section 9-203 [55- 
9-203 NMSA 1978], (ii) is a method of perfection under 
Section 9-314 [55-9-314 NMSA 1978], and (iii) is a con- 
dition for obtaining special, non-temporal priority under 
Section 9-330 [55-9-330 NMSA 1978]. Because electronic 
chattel paper cannot be transferred, assigned, or pos- 
sessed in the same manner as tangible chattel paper, a 
special definition of control is necessary, In descriptive 
terms, this section provides that control of electronic 
chattel paper is the functional equivalent of possession of 
“tangible chattel paper" (a term also defined in Section 9- 
102 [55-9-102 NMSA 1978)]). 

3, Development of Control Systems. This Article 
leaves to the marketplace:-the development of systems 
and procedures, through a combination. of suitable tech- 
nologies and business practices, for dealing with control of 
electronic chattel paper in a commercial context. Systems 
that evolve for control of electronic chattel paper may or 
may not involve a third party custodian of the relevant 
records, As under UETA, a system must be shown to reli- 
ably establish that the secured party is the assignee of 
the chattel paper. Reliability is a high standard and en- 
compasses the general principles of uniqueness, identifi- 
ability, and unalterability found in Subsection (b) without 
setting forth specific guidelines as to how these principles 
must be achieved. However, the standards applied to de- 
termine whether a party is in control of electronic chattel 
paper should not be more stringent than the standards 
now applied to determine whether a party is in possession 
of tangible chattel paper. For example, just as a secured 
party does not lose possession of tangible chattel paper 
merely by virtue of the possibility that a person acting 
on its behalf could wrongfully redeliver the chattel paper 
to the debtor, so control of electronic chattel paper would 
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not be defeated by the possibility that the secured party's 
interest could be subverted by the wrongful conduct of a 
person (such as a custodian) acting on its behalf. 

This section and the concept of control of electronic 
chattel paper are not based on the same concepts as 
are control of deposit accounts (Section 9-104, [55-9-104 
NMSA 1978]), security entitlements, a type of invest- 
ment property (Section 9-106 [55-9-106 NMSA 1978]), 
and letter-of-credit rights (Section 9-107,[55-9-107 NMSA 
1978]). The rules for control of those types of collateral are 
based on existing market practices and legal and regula- 
tory regimes for institutions such as banks and securities 
intermediaries. Analogous practices for electronic chattel 
paper are developing nonetheless. The flexible approach 
adopted by this section, moreover, should not impede the 
development of these practices and, eventually, legal and 
regulatory regimes, which may become analogous to those 
for, e.g., investment property. 

4, "Authoritative Copy" of Electronic Chattel Paper, 
One requirement for establishing control under Subsec- 
tion (b) is that a particular copy be an "authoritative 
copy." Although other copies may exist, they must be 
distinguished from the authoritative copy. This may be 
achieved, for example, through the methods of authentica- 
tion that are used or by business practices involving the 
marking of any additional copies. When tangible chattel 
paper is converted to electronic chattel paper, in order to 
establish that a copy of the electronic chattel paper is the 
authoritative copy it may be necessary to show that the 
tangible chattel paper no longer exists or has been perma- 
nently marked to indicate that it is not the authoritative 


copy. 
ANNOTATIONS 


Repeals and reenactments, — Laws 2001, ch. 139, § 
5 repealed former 55-9-105 NMSA 1978, as amended by 
Laws 1997, ch. 75, § 22, and enacted a new section, effec- 
tive July 1, 2001. 

The 2018 amendment, effective July 1, 2013, clari- 
fied when a secured party has control of electronic chat- 
tel paper; in Subsection (a), after "chattel paper if", added 
the remainder of the sentence; in Subsection (b), in the 
introductory sentence, added "A system satisfies Subsec- 
tion (a) of this section if"; in Paragraph (1) of Subsection 
(a), after "as otherwise provided i in", deleted "Subsections 
(d) through (f) of this section" and added "Paragraphs (4) 
through (6) of this subsection"; in Paragraph (4) of Sub- 
section (a), after "copies or", deleted "revisions" and added 
"amendments" and after "only with the", deleted "par- 
ticipation" and added "consent"; and in Paragraph (6) of 
Subsection (a), after "any", deleted "revision" and added 
"amendment" and after "unauthorized", deleted "revi- 
sion". 
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55-9-106. Control of investment property. 


(a), A person has control of a certificated security, uncertificated security or security entitle- 
ment as provided in Section 55-8-106 NMSA 1978. 
(b), A secured party has control of a commodity contract if: 
(1) the secured party is the commodity intermediary with which the amenity contract 
is carried; or 
(2) the commodity customer, secured party and commodity intermediary have agreed that 
the commodity intermediary will apply any value distributed on account of the commodity con- 
tract as directed by the secured party without further consent by the commodity customer. 
(c) A secured party having control of all security entitlements or commodity contracts carried 
in a securities account or commodity account has control over the securities account or commodity 
account. 


History: 1978 Comp., § 55-9-106, enacted by Laws account or commodity account is defined in terms of ob- 


2001, ch. 139, § 6. taining control over the security entitlements or com- 
modity contracts, Of course, an agreement that provides 
OFFICIAL COMMENTS that (without further consent of the debtor) the securities 
UCC Official Comments © by ALI & the NCCUSL. Re: intermediary or commodity intermediary will honor in- 
produced with permission of the PEB for the UCC. All structions from the secured party concerning a securities 
rights reserved. account or commodity account described as such is suf- 
1: Source. Former section 9-115(e). ficient. Such an agreement necessarily implies that the 
2. "Control" Under Article 8. For an explanation’ of intermediary will honor instructions concerning all secu- 
"control" of securities and certain other investment prop- rity entitlements or commodity contracts carried in the 
erty, see Section 8-106, comments 4 and 7. account and thus affords the secured party control of all 
3. "Control" of Commodity Contracts. This section, as the security entitlements or commodity contracts. 
did former Section 9-115(1)(e), contains provisions relat- ; i ANNOTATIONS 
ing to control of commodity contracts which are analogous ; 
to those in Section 8-106 for other types of investment Repeals and reenactments. — Laws 2001, ch. 139, § 
property. 6 repealed former 55-9-106 NMSA 1978, as amended! by 
4. Securities Accounts and Commodity Accounts. For Laws 1997, ch. .75, § 28, and enacted a new section, effec- 
drafting convenience, control with respect to a securities tive July 1, 2001. tiiad Pe 


55-9-107. Control of letter-of-credit right. 


A secured party has control of a letter-of-credit right to the extent of any right to payment or 
performance by the issuer or any nominated person if the issuer or nominated person has con- 
sented to an assignment of proceeds of the letter of credit under Subsection (c) of Section 55-5-114 
NMSA 1978 or otherwise applicable law or practice. 


History: 1978 Comp., § 55-9-107, enacted by Laws of an issuer's obligation but fails to obtain the consent 
2001, ch. 139, § 7. of a nominated person, the secured party does not have 
control to the extent that the nominated person gives 


OFFICIAL COMMENTS value. In many cases the person or persons who will give 
UCC Official Comments © by ALI & the NCCUSL. Re- value under a letter of credit will be clear from ‘its terms. 
produced with permission of the PEB for the UCC. All In other cases, prudence may suggest obtaining consent 
rights reserved, from more than one person. The details of the consenting 
1 SE ne NTaRe issuer's or nominated person's duties to pay or otherwise 
2. "Control" of Letter-of-Credit Right. Whether a se- render performance to the secured party are left to the 
cured party has control of a letter-of-credit right may de- agreement of the:parties. ‘me ; 
termine the secured party's priority as against competing 3. "Proceeds of a Letter of Credit." Section 5-114 fol- 
secured parties. See Section 9-329. This section provides lows traditional banking terminology by referring toa let- 
that a secured party acquires control of a letter-of-credit ter of credit beneficiary's assignment of its right to receive 
right by receiving an assignment if the secured party ob- payment thereunder as an assignment of the "proceeds of 
tains the consent of the issuer or any nominated person, a letter of credit." However, as the seller of goods niin pittaa 
such as a confirmer or negotiating bank, under Section 5- sign its right to receive payment (an "account") before it 
114 or other applicable law or practice. Because both is- has been earned by delivering the goods to the buyer, so 
suers and nominated persons may give or be obligated to the beneficiary of a letter of credit can assign its’ contin- 
give value under a letter of credit, this section contem- gent right to payment before the letter of credit has been 
plates that a secured party obtains control of a letter- honored, See Section 5-114(b). If the assignment creates 
of-credit right with respect to the issuer or a particular a security interest, the security interest can be perfected 
nominated person only to the extent that the issuer or at the time it is created. An assignment of, including the 
that nominated person consents to the assignment. For creation of a security interest in, a letter-of-credit right is 
example, if a secured party obtains control to the extent an assignment of a present interest. 
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4, "Transfer" vs. "Assignment." Letter-of-credit law 5. Supporting Obligation: Automatic Attachment and 
and practice distinguish the "transfer" of a letter of credit Perfection: A letter-of-credit right is a type of "supporting 
from an "assignment." Under a transfer, the transferee obligation," as defined in Section 9-102. Under Sections 9- 
itself becomes the beneficiary and ‘acquires. the right to 203 and 9-308, a security interest in a letter-of-credit right 
draw. Whether a new, substitute credit is issued or the is- automatically’ attaches and is automatically perfected 
suer advises the transferee of its status as such, the trans- if the security interest in’ the supported obligation is a 
fer constitutes a novation under which the transferee is perfected security interest. However, unless the secured 
the new, substituted beneficiary (but only to the extent of party has control of the letter-of-credit right or itself be- 
the transfer, in the case of a partial transfer). ‘comes a transferee beneficiary, it cannot obtain any rights 

Section 5-114(e) provides that the rights» of a trans- against the issuer or a nominated person under article 5. 
feree beneficiary or nominated person are independent Consequently, as a practical’ matter, the secured party's 
of the beneficiary's.assignment of the proceeds of a letter rights would be limited to its ability to locate and identify 
of credit and are superior to the assignee's right to the proceeds: distributed by the issuer or nominated person 
proceeds. For this reason, transfer does not appear in this under the letter of credit. 
article as a means of control or perfection; Section 9-109(c) 

(4) recognizes the independent and superior rights of a ANNOTATIONS 

transferee beneficiary under Section 5-114(e); this article Repeals and reenactments. — Laws 2001, ch. 139, 
does not apply to the rights of a transferee beneficiary or § 7 repealed former 55-9-107 NMSA 1978, as enacted by 
nominated person to the extent that those rights are inde- Laws 1961,’ch. 96, § 9-107, and enacted a new section, ef- 
pendent and superior under Section 5-114, | fective July 1, 200 7 


55-9-108. Sufficiency of description. 


(a) Except as otherwise provided in Subsections (c), (d) and.(e) of this section, a description of 
personal or real property is sufficient, whether or not it is specific, if it reasonably identifies what 
is described. 

(b) Except as otherwise provided in Subsection (d) of this section, a espana sipa of collateral 
reasonably identifies the collateral if it identifies the collateral by: 

(1). specific listing; — 

(2) category; 

(8) except as otherwise provided i in Subsection (e) of this section, a type of collateral de- 
fined in the Uniform Commercial Code [Chapter 55 NMSA 1978]; 

(4) quantity; 

~ (5) computational or allocational formula or procedure; or 

(6) except as otherwise provided in Subsection (c) of this section, any other method, if the 
identity of the collateral is objectively determinable. ; 

(c) A description of collateral as "all the debtor's assets" or "all the debtor's personal property" 
or using words of similar import does not reasonably identify the collateral. 

(d) »Except as otherwise provided in Subsection (e) of this section, a description of a security 
entitlement, securities account or commodity account is sufficient if it describes: 

(1) the collateral by those terms or as investment property; or 
(2). the underlying financial asset or commodity contract: 

(e) Adescription only by type of collateral defined in the Uniform Commercial Code is an insuf- 

ficient description of: 

(1) acommercial tort claim; or 

(2) inaconsumer transaction, consumer goods, a security entitlement, a securities account 
or a commodity account. 


History: 1978 Comp., § 55-9-108, enacted by Laws Section 9-115(3), subsection (b) applies to all types of col- 


2001, ch. 139, § 8. lateral, subject to the limitation in subsection (d). Subsec- 

tion (b). is subject to Subsection (c), which follows prevail- 

OFFICIAL COMMENTS ing case law and adopts the view that an "all assets" or "all 

UCC Official Comments © by ALI & the NCCUSL. Re- personal property" description for purposes of a security 

produced with permission of the PEB for the UCC. All agreement is not sufficient. Note, however, that under Sec- 

rights reserved. tion 9-504, a financing statement sufficiently indicates the 
1. Source. Former sections 9-110 and 9-115(3). collateral if it "covers all assets or all personal property." 


The purpose of requiring a description of collateral in 
a security agreement under Section 9-203 is evidentiary. 
The test of sufficiency of a description under this section, 
as under former, Section 9-110, is that. the description 
do the job assigned to it: Make possible the identifica- 
tion of the collateral described, This section rejects any 


2. General Rules. Subsection (a) retains substantially 
the same formulation as former Section 9-110. Subsection 
(b) expands upon Subsection (a) by indicating a variety 
of ways in which a description might reasonably identify 
collateral. Whereas a provision similar to Subsection (b) 
was applicable only to investment property under former 
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requirement that a description is insufficient unless it is 
exact and detailed (the so-called "serial number" test). 

3. After-Acquired Collateral, Much litigation has arisen 
over whether a description in a security agreement is suf- 
ficient to include after-acquired collateral if the agreement 
does not explicitly so provide. This question is one of con- 
tract interpretation and is not susceptible to a statutory 
rule (other than a rule to the effect that it is a question of 
contract interpretation). Accordingly, this section contains 
no reference to descriptions of after-acquired collateral. 

4, Investment Property. Under Subsection (d), the use 
of the wrong article 8 terminology does not render a de- 
scription invalid (e.g., a security agreement intended to 
cover a debtor's "security entitlements" is sufficient if it 
refers to the debtor's "securities"). Note also that given the 
broad definition of "securities account" in Section 8-501, a 
security interest. in a securities account also includes all 
other rights of the debtor against the securities interme- 
diary arising out of the securities account, For example, 
a security interest in a securities account would include 
credit balances due to the debtor from the securities in- 
termediary, whether or not they are proceeds of a security 
entitlement. Moreover, describing collateral as a securi- 
ties account is a simple way of describing all of the secu- 
rity entitlements carried in the account. 

5. Consumer Investment Property; Commercial Tort 
Claims. Subsection (e) requires greater specificity of de- 
scription in order to prevent debtors from inadvertently 
encumbering certain property. Subsection (e) requires 
that a description by defined "type" of collateral alone of 
a commercial tort claim or, in a consumer transaction, of 
a security entitlement, securities account, or commod- 
ity account, is not sufficient. For example, "all existing 
and after-acquired investment property" or "all existing 
and after-acquired security entitlements," without more, 
would be insufficient in a consumer transaction to de- 
scribe a security entitlement, securities account, or com- 
modity account. The reference to "only by type" in Subsec- 
tion (e) means that a description is sufficient if it satisfies 
Subsection (a) and contains a descriptive component be- 
yond the "type" alone. Moreover, if the collateral consists 
of a securities account or commodity account, a descrip- 
tion of the account is sufficient to cover all existing and fu- 
ture security entitlements or commodity contracts carried 
in the account. See Section 9-208(h) and (i), 

Under Section 9-204, an after-acquired collateral clause 
in a security agreement, will not reach future commer- 
cial tort claims. It follows that when an effective security 
agreement covering a commercial tort claim is entered 
into the claim already will exist. Subsection (e) does not 
require a description to be specific. For example, a descrip- 
tion such as "all tort claims arising out of the explosion of 
debtor's factory" would suffice, even if the exact amount 
of the claim, the theory on which it may be based, and 
the identity of the tortfeasor(s) are not described. (Indeed, 
those facts may not be known at the time.) 


ANNOTATIONS 


Repeals and reenactments. — Laws 2001, ch. 139, 
§ 8 repealed former 55-9-108 NMSA 1978, as enacted by 
Laws 1961, ch. 96, § 9-108, and enacted a new section, ef- 
fective July 1, 2001. 

Decisions under former 55-9-110 and 55-9-115 
NMSA 1978. — In light of the similarity of this section and 
former Sections 55-9-110 and 55-9-115 NMSA 1978, anno- 
tations decided under former 55-9-110 and 55-9-115 NMSA 
1978 have been included in the annotations in this section. 

Filing of instrument with accurate description 
safeguards lien. — Since under former law the legisla- 
ture provided that the filing of a chattel mortgage, assign- 
ment thereof, or affidavit in lieu of an assignment, would 
have the force and effect given by law to the recording of 
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instruments affecting real estate, and since when an in- 
strument with an accurate description of realty is filed in 
the county wherein the realty is situate, all persons are 
placed on constructive notice where the personal property 
subject to the chattel mortgage was accurately and com- 
pletely described in the recorded instruments, and the fil- 
ing of a copy of the instrument in the county into which 
the property was moved safeguarded the mortgage lien. 
Reconstruction Fin. Corp. v. Stephens, 118 F. Supp. 565 
(D.N.M. 1954) (decided under former law). i 

Description in security agreement may prevail 
over contrary financing statement. — In a conflict be- 
tween the unsigned financing statement and the language 
of the security agreement the latter prevails for the rea- 
son that no security interest can exist in the absence of a 
security agreement, and therefore a financing statement 
which goes beyond the scope of the agreement has no ef- 
fect to that extent. Jones & Laughlin Supply v. Dugan 
Prod. Corp., 1973-NMCA-050, 85 N.M. 51, 508 P.2d 13848 
(decided under former law). 

Security agreement on mobile home did not se- 
cure appliances installed therein. — A security agree- 
ment which listed the year, model name and number and 
serial number of a mobile home in the description of col- 
lateral did not create a security interest in a washer, dryer 
and refrigerator installed in that mobile home. State v. 
Woodward, 1983-NMCA-158, 100 N.M. 708, 675 P.2d 1007 
(decided under former law). 

Agreement that did not describe collateral was 
inadequate. — A security agreement between a floor 
plan financier and a used car dealer which left blank a 
space therein for describing collateral was inadequate to 
perfect an interest in automobiles obtained by the dealer 
for resale from another dealer which retained possession 
of the certificates of title until it was paid. Avlin Inc. v, Ma- 
nis, 1998-NMCA-011, 124 N.M. 544, 953 P.2d 309 (decided 
under former law). 

"Inventory," "equipment" and "supplies" suffi- 
cient to describe collateral. — The terms "inventory," 
"equipment" and "supplies" are sufficient to meet the re- 
quirement that collateral must be described in general 
language reasonably describing the items. Waterfield v. 
Burnett (In re Burnett), 21 B.R. 752 (Bankr. D.N.M. 1982) 
(decided under former law), — 

Language in financing statement fails to satisfy 
section, — The words "all assets ... regardless of type or 
description now owned .,. or to. be bought in the future .. ." 
in a financing statement fail to satisfy the requirements 
of this section. The language is too general and vague to 
fulfill the demand that the financing statement at least 
reveal "the type" of collateral. The language is misleading 
and does not give subsequent secured parties adequate 
notice of a security interest in inventory and accounts 
receivable, Mogul Enters., Inc. v. Commercial Credit Bus. 
Loans, Inc., 1978-NMSC-081, 92 N.M. 215, 585 P.2d 1096 
(decided under former law). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Suf- 
ficiency of description of property in conditional sales con- 
tract, 65 A.L,.R. 714. 

Sufficiency of description of property in mortgage on 
animals, 124 A.L.R. 944. 

Defect in written record as ground for avoiding sale of 
contractual rights, 10 A.L.R.2d 728. 

Sufficiency of description of property, as against third 
persons, in chattel mortgage on farm equipment, machin- 
ery, implements and the like, 32 A.L.R.2d 929, ; 

Sufficiency of description in chattel mortgage as cover- 
ing all property of a particular kind, 2 A.L.R.3d 839, 30 
A.L.R.3d 9. vi 

Sufficiency of description of collateral in financing state- 
ment under UCC 8§ 9-110 and 9-402, 100 A.L.R.3d 10. 

Sufficiency of description of collateral in security agree- 
ment under UCC 8§ 9-110 and 9-203, 100 A.L.R.3d 940. 
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SUBPART 2. APPLICABILITY OF ARTICLE 


55-9-109. Scope. 


(a) Except as otherwise provided in Subsections (c) and (d) of this section, Chapter 55, Article 
9 NMSA 1978 applies to: 

(1). a transaction, regardless of its form, that creates a security interest in personal prop- 
erty or fixtures by contract; 

(2) an agricultural lien; 

(3) a-sale of accounts, chattel paper, payment intangibles or promissory notes; 

(4) a consignment; 

(5) a security interest arising under Section 55-2-401, 55-2-505, Subsection (3) of Sec- 
tion 55-2-711 or Subsection (5) of Section 55-2A-508 NMSA 1978, as provided in Section 55-9-110 
NMSA 1978; and 

(6) asecurity interest arising under Section 55-4-210 or 55-5-118 NMSA 1978. 

(b) The application of Chapter 55, Article 9 NMSA 1978 to a security interest in a secured obli- 
gation is not affected by the fact that the obligation is itself secured by a transaction or interest to 
which this article does not apply. 

(c) Chapter 55, Article 9 NMSA 1978 does not apply to the extent that: 

(1) astatute, regulation or treaty of the United States preempts the article; 

(2) another statute of this state expressly governs the creation, perfection, priority or en- 
forcement of a security interest created by this state or a governmental unit of this state; 

(3) astatute of another state, a foreign country or a governmental unit of another state or 
a foreign country, other than a statute generally applicable to security interests, expressly governs 
creation, perfection, priority or enforcement of a security interest created by the state, country or 
governmental unit; or ° 

(4) the rights of a transferee beneficiary or nominated person under a letter of credit are 
independent and superior under Section 55-5-114 NMSA 1978. 

(d) -Chapter 55, Article 9 NMSA 1978 does not apply to: 

“@) alandlord's lien, other than an agricultural lien; 

(2) alien, other than an agricultural lien, given by statute or other rule of law for services 
or materials, but Section 55-9-333 NMSA 1978 applies with respect to priority of the lien; 

(3) an assignment of a claim for wages, salary or other compensation of an employee; 

(4) asale of accounts, chattel paper, payment intangibles or promissory notes as part of a 
sale of the business out of which they arose; 

(5) an assignment of accounts, chattel paper, payment intangibles or promissory notes 
which is for the purpose of collection only; 

(6) an assignment of a right to payment udder a contract to an assignee that is also obli- 
gated to perform under the contract; 

(7). an assignment of a single account, payment intangible or promissory note to an as- 
signee in full or partial satisfaction of a preexisting indebtedness; 

(8) a transfer of an interest in or an assignment of a claim under a policy of insurance, 
other than an assignment by or to a health-care provider of a health-care-insurance receivable and 
any subsequent assignment of the right to payment, but Sections 55-9-315 and 55-9-322 NMSA 
1978 apply with respect to proceeds and priorities in proceeds; 

(9) an assignment of a right represented by a judgment, other than a judgment taken on a 
right'to payment that was collateral; 

(10) aright of recoupment or set-off, but: 
(A) Section 55-9-340 NMSA 1978 applies with respect to the effectiveness of rights of 
recoupment or set-off against deposit accounts; and 
(B) Section 55-9-404 NMSA 1978 applies with respect to defenses or claims of an ac- 
count debtor; 

(11) the creation or transfer of an interest in or lien on real property, including a lease or 

rents thereunder, except to the extent that provision is made for: 
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(A) liens on real property in Sections 55-9-203 and 55-9-308 NMSA 1978; 
(B) fixtures in Section 55-9-334 NMSA 1978; 
(C) fixture filings in Sections 55-9-501, 55-9-502, 55-9-512, 55-9-516 and 55-9-519 


NMSA 1978; and 


(D) security agreements covering person and real property in Section 55- 9- 604 


NMSA 1978; 


(12) an assignment of a claim arising in tort, other than a commeteiea tort claim, but Sec- 
tions 55-9-315 and 55-9-322 NMSA 1978 apply with respect to proceeds and priorities in proceeds; 

(13) an assignment of a deposit account in a consumer transaction, but Sections 55-9-315 
and 55-9-322 NMSA 1978 apply with respect to proceeds and priorities in proceeds; or 


state. 


History: 1978 Comp., § 55-9-109, enacted by Laws 
2001, ch. 189, § 9; 2021, ch. 86, § 2. 


OFFICIAL: COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- © 


produced with permission of the PEB for the UCC, All 
rights reserved. 

1. Source. Former sections 9-102 and 9-104. 

2. Basic Scope Provision. Subsection (a)(1) derives 
from former Section 9-102(1) and (2) [55-9-102(1) and (2) 
NMSA 1978] . These subsections have been combined: and 
shortened, No change in meaning is intended. Under Sub- 
section (a)(1), all consensual security interests in personal 
property and fixtures are covered by this Article, except 
for transactions excluded by Subsections (c) and!(d). As 
to which transactions give rise to a "security interest," 
the definition of that term in Section 1-201 [55-1-201 
NMSA 1978] must be consulted. When a security inter- 
est is created, this Article applies regardless of the form 
of the transaction or the name that parties have given to 
it. Likewise, the subjective intention of the parties with 
respect to the legal characterization of their transaction is 


(14) a public-finance transaction or other transfer by a state or a governmental unit of a 


definition of "security interest" (Section 1-201(87)) delin- 
eates how a particular transaction is to be classified. That 
issue is left to the courts. 

5. Transfer of Ownership in Sales of Receivables. A 
"sale" of an account, chattel paper, a promissory note, or a 
payment intangible includes a sale of a right in the receiv- 
able, such as a sale of a participation interest. The term 
also includes the sale of an enforcement right. For exam- 
ple, a "(person entitled to enforce" a negotiable promis- 
sory note (Section 3-301) may sell its ownership rights in 
the instrument. See Section 3-203, comment 1 ("Owner- 
ship rights in instruments may be determined by princi- 


ples of the law of property, independent of article 3, which 


irrelevant to whether this Article applies, as it was to the . 


application of former Article 9 under the proper interpre- 
tation of former Section 9-102. 
3. Agricultural Liens. Subsection (a)(2) is new. It ex- 


do not depend upon whether the instrument’ was trans- 
ferred under Section 3-203."),. Also, the right under Sec- 
tion 8-309 to enforce a lost, destroyed, or stolen negotiable 
promissory note may be sold to a purchaser who could en- 
force that right by causing the seller to provide the proof 
required under that section. This article rejects decisions 
reaching a contrary result, e.g., Dennis Joslin Co. v. Robin- 
son Broadcasting, 977 F. Supp. 491 (D.D.C. 1997). 
Nothing in this section or any other provision of article 
9 prevents the transfer of full and complete ownership of 
an account, chattel paper, an instrument, or a payment 


intangible in a transaction of sale. However, as mentioned 


pands the scope of this article to cover agricultural liens, . 


as defined in Section 9-102. 

4, Sales of Accounts, Chattel Paper, Payment Intan- 
gibles, Promissory Notes, and Other Receivables. Under 
Subsection (a)(3), as under former Section 9-102, this arti- 
cle applies to sales of accounts and chattel paper. This ap- 
proach generally has been successful in avoiding difficult 
problems of distinguishing between transactions in which 
a receivable secures an obligation and those in which the 
receivable has been sold outright. In many commercial fi- 
nancing transactions the distinction is blurred. 

Subsection (a)(3) expands the scope of this article by 
including the sale of a "payment intangible" (defined in 
Section 9-102 as "a general intangible under which the 
account debtor's principal obligation is a monetary obliga- 
tion") and a "promissory note" (also defined in Section 9- 
102). To a considerable extent, this article affords these 
transactions treatment identical to that given sales of ac- 
counts and chattel paper. In some respects, however, sales 
of payment intangibles and promissory notes are treated 
differently from sales of other receivables, See, e.g., Sec- 
tions 9-309, (automatic perfection upon attachment) and 
9-408 (effect of restrictions on assignment). By virtue of 
the expanded definition of "account" (defined in section 9- 
102), this article now covers sales of (and other security 
interests in) "health-care-insurance receivables" (also de- 
fined in Section 9-102), Although this article occasionally 
distinguishes between outright sales of receivables and 
sales that secure an obligation, neither this article nor the 


in comment 4, neither this article nor the definition of 
"security interest" in Section 1-201 provides rules for dis- 
tinguishing sales transactions from those that create a se- 
curity interest securing an obligation. This article applies 
to both types of transactions. The principal effect of this 
coverage is to apply this article's perfection and priority 
rules to these sales transactions. Use of terminology such 
as "security interest," "debtor," and "collateral" is merely 
a drafting convention adopted to reach this end, and its 
use has no relevance to distinguishing sales from other 
transactions, See PEB Commentary No. 14. 

Following’ a debtor's outright sale and transfer of own- 
ership of a receivable, the.debtor-seller retains no legal 
or equitable rights in the receivable that has been sold. 
See Section 9-318(a), This is so whether or not the buyer's 
security interest is perfected. (A security interest arising 
from the sale of a promissory note or payment intangible 
is perfected upon attachment without further action. See 
Section 9-309.) However, if the buyer's interest in accounts 
or chattel paper is unperfected, a subsequent lien credi- 
tor, perfected secured party, or qualified buyer can‘reach 
the sold receivable and achieve priority over (or take free 
of) the buyer's unperfected security interest under Sec- 


* tion 9-317. This is so not because the seller of a receiv- 
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able retains rights in the property sold; it does not. Nor is 
this so because the seller of a receivable is a "debtor" and 
the buyer of a receivable is a "secured party" under this 
article (they are). It is so for the simple reason that sec- 
tions 9-317, 9-318(b), and 9-322 make it so, as did former 
Sections 9-301 and 9-312. Because the buyer's, security 
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interest is unperfected, for purposes of determining the 
rights of creditors of and purchasers for value from the 
debtor-seller, under Section 9-318(b) the debtor-seller is 
deemed to have the rights and title it sold. Section 9-317 
subjects the buyer's unperfected interest in accounts and 
chattel paper to that of the debtor-seller's lien creditor 
and other persons who qualify under that section. 

6, Consignments, Subsection (a)(4) is new. This article 
applies to every "consignment," The term, defined in Sec- 
tion 9-102, includes many but not all "true" consignments 
(i.e,, bailments for the purpose of sale). If a transaction is 
a "sale or return," as defined in revised Section 2-326, it is 
not a "consignment." In a "sale or return" transaction, the 
buyer becomes the owner of the goods, and the seller may 
obtain an enforceable security interest in the goods only 
by satisfying the requirements of Section 9-203. 

Under common law, creditors of a bailee were unable to 
reach the interest of the bailor (in the case of a consign- 
ment, the consignor-owner). Like former Section 2-326 
and former article 9, this article changes the common 
law result; however, it does so in a different manner. For 
purposes of determining the rights and interests of third- 
party creditors of, and purchasers of the goods from, the 
consignee, but not for other purposes, such as remedies of 
the consignor, the consignee is deemed to acquire under 
this article whatever rights and title the consignor had 
or had power to transfer. See Section 9-319. The interest 
of a consignor is defined to be a security interest under 
revised Section 1-201(37), more specifically, a purchase- 
money security interest in the consignee's inventory. See 
Section 9-103(d). Thus, the rules pertaining to lien credi- 
tors, buyers, and attachment, perfection, and priority of 
competing security interests apply to consigned goods. 
The relationship between the consignor‘and consignee is 
left to other law. Consignors also have no duties under 
part 6. See Section 9-601(g). 

Sometimes parties characterize transactions that se- 
cure an obligation (other than the bailee's obligation to 
returned bailed goods) as-"consignments." These trans- 
actions are not "consignments" as contemplated by Sec- 
tion 9-109(a)(4). See Section’ 9-102. This article applies 
also to these transactions, by virtue of Section 9-109(a)(1). 
They create a security interest within the meaning of the 
first sentence of Section 1-201(37). 

This article does not apply to bailments for sale that 
fall outside the definition of "consignment" in Section 9- 
102 and that do not create a security interest that secures 
an obligation. 

7. Security Interest in Obligation Secured by Nonar- 
ticle 9 Transaction. Subsection (b) is unchanged in sub- 
stance from former section 9-102(3). The following exam- 
ple provides an illustration. 

Example 1: O borrows $10,000 from M and secures its 
repayment obligation, evidenced by a promissory note, by 
granting to M a mortgage on O's land. This article does not 
apply to the creation of the real property mortgage. How- 
ever, if M sells the promissory note to X or gives a security 
interest in the note to secure M's own obligation to X, this 
article applies to the security interest thereby created in 
favor of X. The security interest in the promissory note is 
covered by this article even though the note is secured by 
a real property mortgage. Also, X's security interest in the 
note gives X an attached security interest in the mortgage 
lien that secures the note and, if the security interest in 
the note is perfected, the security interest in the mortgage 
lien likewise is perfected. See sections 9-203 and 9-308. 

It also follows from subsection (b) that an attempt to ob- 
tain or perfect a security interest in a secured obligation 
by complying with nonarticle 9 law, as by an assignment 
of record of a real property mortgage, would be ineffective. 
Finally, it is implicit from subsection (b) that one cannot 
obtain a security interest in a lien, such as a mortgage 
on real property, that is not also coupled with an equally 
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effective security interest in the secured obligation. This 
article rejects cases such as In re Maryville Savings & 
Loan Corp., 748 F.2d 413 (6th Cir. 1984), clarified on re- 
consideration, 760 F.2d 119 (1985). 

8. Federal Preemption. Former section 9-104(a) excluded 
from article 9 "a security interest subject to any statute of 
the United States, to the extent that such statute governs 
the rights of parties to and third parties affected by trans- 
actions in particular types of property." Some (erroneously) 
read the former section to suggest that article 9 sometimes 
deferred to federal law even when federal law did not pre- 
empt article 9. Subsection (c)(1) recognizes explicitly that 
this article defers to federal law only when and to the extent 
that it must - i.e., when federal law preempts it. 

9. Governmental Debtors. Former Section 9-104(e) 
excluded transfers by governmental debtors, It has been 
revised and replaced by the exclusions in new paragraphs 
(2) and (3) of Subsection (c). These paragraphs reflect the 
view that article 9 should apply to security interests cre- 
ated by a state, foreign country, or a "governmental unit" 
(defined in Section 9-102) of either except to the extent 
that another statute governs the issue in question. Under 
paragraph (2), this article defers to all statutes of the fo- 
rum state. (A forum cannot determine whether it should 
consult the choice of law rules in the forum's UCC unless 
it first determines that its UCC applies to the transaction 
before it.) Paragraph (3) defers to statutes of another state 
or a foreign country only to the extent that those statutes 
contain rules applicable specifically to security interests 
created by the governmental unit in question. 

Example 2: A New Jersey state commission creates a 
security interest in favor of a New York bank. The valid- 
ity of the security interest is litigated in New York. The 
relevant security agreement provides that it is governed 
by New York law. To the extent that a New Jersey statute 
contains rules peculiar to creation of security interests 
by governmental units generally, to creation of security 
interests by state commissions, or to creation of security 
interests by this particular state commission, then that 
law will’ govern. On the other hand, to the extent that 
New Jersey law provides that security interests created 
by governmental units, state commissions, or this state 
commission are governed by the law generally applicable 
to secured transactions (i.e,, New Jersey's article 9), then 
New York's article 9 will govern. 

Example 3: An airline that is an instrumentality of a 
foreign country creates a security interest in favor of a 
New York bank. The analysis used ‘in the previous exam- 
ple would apply here. That is, if the matter is litigated in 
New York, New York law would govern except to the ex- 
tent that the foreign country enacted a statute applicable 
to security interests created by governmental units gener- 
ally or by the airline specifically. 

The fact that New York law applies does not necessar- 
ily mean that perfection is accomplished by filing in New 
York. Rather, it means that the court should apply New 
York's article 9, including its choice of law provisions. Un- 
der New York's Section 9-301, perfection is governed by 
the law of the jurisdiction in which the debtor is located. 
Section 9-307 determines the debtor's location for choice 
of law purposes. 

If a transaction does not bear an appropriate relation to 
the forum state, then that state's article 9 will not apply, 
regardless of whether the transaction would be excluded 
by paragraph (3). 

Example 4: A Belgian governmental unit grants a secu- 
rity interest in its equipment to a Swiss secured party. The 
equipment is located in Belgium. A dispute arises and, for 
some reason, an action is brought in a New Mexico state 
court, Inasmuch as the transaction bears no "appropri- 
ate relation" to New Mexico, New Mexico's UCC, includ- 
ing its article 9, is inapplicable. See Section 1-105(1). New 
Mexico's Section 9-109(c) on excluded transactions should 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


55-9-109 


not come into play. Even if the parties agreed that New 
Mexico law would govern, the parties' agreement would 
not be effective because the transaction does not bear a 
"reasonable relation" to New Mexico. See Section 1-105(1). 

Conversely, article 9 will come into play only if the litiga- 
tion arises in a UCC jurisdiction or if a foreign choice of 
law rule leads a foreign court to-apply the law ofa UCC ju- 
risdiction. For example, if issues concerning a security in- 
terest granted by a foreign airline to a New York bank are 
litigated overseas, the court may be bound to apply the law 
of the debtor's jurisdiction and not New York's article 9. 

10. Certain Statutory and Common-Law Liens; Inter- 
ests in Real Property. With few exceptions (nonconsensual 
agricultural liens being one), this article applies only to 
consensual security interests in personal property. Fol- 
lowing former Section 9-104(b) and (j), paragraphs (1) and 
(11) of Subsection (d) exclude landlord's liens and leases 
and most other interests in or liens on real property. These 
exclusions generally reiterate the limitations on coverage 
(i,e., "by contract," "in personal property and. fixtures") 
made explicit in Subsection (a)(1). Similarly, most juris- 
dictions provide special liens to suppliers of many types 
of services and materials, either by statute or by common 
law. With the exception of agricultural liens, it is not nec- 
essary for this article to provide general codification of 
this lien structure, which is determined in large part by 
local conditions and which is far removed from ordinary 
commercial financing. As under former Section 9-104(c), 
Subsection (d)(2) excludes these suppliers' liens (other 
than agricultural liens) from: this article, However, Sec- 
tion 9-333 provides a rule for determining priorities be- 
tween certain possessory suppliers' liens and security in- 
terests covered by this article. 

11, Wage and Similar, Claims. As under former Sec- 
tion 9-104(d), Subsection (d)(8) excludes. assignments 
of claims for wages and the like from this article, These 
assignments present important social issues that other 
law addresses. The Federal Trade Commission has ruled 
that, with some exceptions, the taking of an assignment of 
wages or other earnings is an unfair act or practice under 
the Federal Trade Commission Act. See 16 C.F.R. part 444. 
State statutes also may regulate such assignments,. 

12. Certain Sales and Assignments of Receivables; 
Judgments. In general this article covers security inter- 
ests in (including sales of), accounts, chattel paper, pay- 
ment intangibles, and promissory notes. Paragraphs (4), 
(5), (6), and (7) of subsection (d) exclude from the article 
certain sales and assignments of receivables that, by their 
nature, do not concern commercial financing transactions. 
These paragraphs.add to the exclusions in former Sec- 
tion 9-104(f) analogous sales and assignments of payment 
intangibles and promissory notes. For similar reasons, 
Subsection (d)(9) retains the exclusion of assignments 
of judgments under former Section 9-104(h) (other than 
judgments taken on a right to payment that itself was col- 
lateral under this article). 

13. Insurance, Subsection (d)(8) narrows somewhat 
the broad exclusion of interests in insurance policies un- 
der former Section 9-104(g). This article now covers as- 
signments by or to a health-care provider of "health-care- 
insurance receivables" (defined in section 9-102), . 

14. Set-Off. Subsection (d)(10) adds two exceptions 
to the general exclusion of set-off rights from article 9 
under former Section 9-104(i). The first takes account of 
new Section 9-340, which regulates the effectiveness of a 
set-off against a deposit account that stands as collateral. 
The second recognizes Section 9-404, which affords the ob- 
ligor on an account, chattel paper, or general intangible 
the right to raise claims and defenses against an assignee 
(secured party), 

15. Tort Claims, Subsection (d)(12) narrows somewhat 
the broad exclusion of transfers of tort claims under former 
Section 9-104(k). This article now applies to assignments 
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of "commercial tort claims" (defined in Section 9-102) as 
well as to security interests in tort claims that constitute 
proceeds of other collateral (eg., a right to payment for 
negligent destruction of the debtor's inventory). Note that 
once a'claim arising in tort has been settled and reduced 
to a contractual obligation to pay, the right. to payment 
becomes a payment intangible and ceases to be a claim 
arising in tort. 

This article contains two special rules governing creation 
of a security interest in tort claims, First, a description of 
collateral in a security agreement as "all tort claims"is in- 
sufficient to meet the requirement for attachment. See Sec- 
tion 9-108(e), Second, no security interest attaches under 
an after-acquired property clause to a tort claim. See Sec- 
tion 9-204(b). In addition, this article does not. determine 
whom the tortfeasor must pay to discharge! its obligation. 
Inasmuch as a tortfeasor is not an "account debtor," the 
rules governing waiver of defenses and discharge of an ob- 
ligation by an obligor (Sections 9-403, 9-404, 9-405, and 9- 
406) are inapplicable to tort claim collateral. 

16. Deposit Accounts. Except in consumer transac- 
tions, deposit accounts may be taken as original collateral 
under this article. Under former Section 9-104(1), deposit 
accounts were excluded.as original collateral, leaving se- 
curity interests in deposit accounts to be governed by the 
common law. The common law is nonuniform, often diffi- 
cult, to discover and comprehend, and frequently costly to 
implement.-As a consequence, debtors who wished to use 
deposit. accounts.as collateral sometimes were precluded 
from doing so as a practical matter. By excluding deposit 
accounts from the article's scope as original collateral.in 
consumer transactions, Subsection (d)(18) leaves those 
transactions to law other than this article. However, in 
both consumer and nonconsumer transactions, Sections 9- 
315 and 9-322 apply to deposit accounts as proceeds and 
with respect to priorities in proceeds. . 

This article contains several safeguards to protect debt- 
ors against inadvertently encumbering deposit accounts 
and to reduce the likelihood that a secured party will real- 
ize a windfall from a debtor's deposit accounts. For example, 
because "deposit account" is a separate typeof collateral, a 
security agreement covering general intangibles will not 
adequately describe deposit accounts. Rather, a security 
agreement must reasonably identify the deposit accounts 
that are the subject of a security interest, e.g., by, using the 
term "deposit accounts," See Section 9-108. To perfect a se- 
curity interest in a deposit account as original collateral, a 
secured party (other than the bank with which the deposit 
account is maintained) must obtain "control" of the account 
either by obtaining the bank's authenticated agreement or 
by, becoming the bank's customer with respect.to the de- 
posit account. See Sections 9-104 and. 9-312(b)(1). Hither of 
these steps requires the debtor's consent. 

This article also contains new rules..that determine 
which state's law governs perfection and priority of a se- 
curity interest in a deposit account (Section 9-304), pri- 
ority of conflicting security interests in and set-off rights 
against a deposit account (Sections 9-327, and 9-340), the 
rights of transferees of funds from an encumbered. de- 
posit, account (Section 9-332), the obligations of the bank 
(Section. 9-341), enforcement of security interests in,a 
deposit account (Section 9-607(c)), and the duty of a se- 
cured party to terminate control of a deposit account (Sec- 
tion 9-208(b)). 

Repeals and reenactments. — Laws 2001, ch. 139, 
§ 9 repealed former 55-9-109 NMSA 1978, as enacted by 
Laws 1961, ch. 96, § 9-109, and enacted a new section, ef- 
fective July 1, 2001, 

Cross references. — For acknowledgements for wage 
and salary assignments, see 14-13-11 NMSA 1978. 

The 2021 amendment, effective June 18, 2021, 
amended the existing provision related to the applica- 
tion of Chapter 55, Article 9 NMSA 1978, to include a, 
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public-finance transaction or other transfer by a state 
or a governmental unit of a state; and in Subsection (d), 
Paragraph (d)(14), after the first occurrence of "a", added 
“public-finance transaction or other", after "transfer by", 
deleted "this state or a governmental unit of this state" 
and added "a state or a governmental unit of a state". 
Decisions under former 55-9-102 and 55-9-104 
NMSA 1978, — In light of the similarity of this section 
and former Sections 55-9-102 and 65-9-104 NMSA 1978, 
annotations decided under former 55-9-102 and 55-9-104 
NMSA 1978 have been included in the annotations in this 
section. 

Use of conditional sale device or method gave to 
seller a security interest in ski lifts in accordance with 
this section, Riblet Tramway Co. v. Monte Verde Corp,, 453 
F.2d 318 (10th Cir, 1972) (decided under former law), 

Sales of accounts are secured transactions gov- 
erned by the UCC. GMA, Inc. v. Boerner, 70 B.R. 77 (Bankr. 
D.N.M. 1987) (decided under former law). 

Under former version of Section 55-9- 104’ NMSA 
1978, annuity payments flowing from an annuity pur- 
chased pursuant to the terms of a structured settlement 
agreement between an alleged tortfeasor and its tort vic- 
tim are not payment intangibles subject to Article 9 of 
the Uniform Commercial Code but are payments arising 
out of tort and an interest in an insurance policy which 
are excluded from Article 9 and an anti-assignment 
clause in the annuity is enforceable against a lender 
who took a security interest in the payments as security 
for a loan. Espinosa v. United of Omaha Life Ins. Co., 
2006-NMCA-075, 189 N.M. 691, 187 P.3d 681, cert. de- 
nied, 2006-NMCERT-006, 140 NM. 224, 141 P.3d 1278. 

Action by Indian for violation of tribal law in re- 
possessing pickup truck. Tempest Recovery Servs. v. Be- 
lone, 2003-NMSC-019, 134 N.M. 133, 74 P.3d 67, expressly 
overruling GMAC v. Chischilly, 1981-NMSC-038, 96. N.M. 
113, 628 P.2d 683. 

The security assignment of a real estate contract 
is not subject to the perfection requirements of this arti- 
cle, In're Anthony, 1992*NMSC-038, 114 N.M. 95, 835 P.2d 
811 (decided under former law). 

Land contract and its assignment. — The legisla- 
ture intended that both a land contract and the assign- 
ment thereof be similarly excluded by subsection (j), now 
paragraph (d)(11). In re Anthony, 1992-NMSC-038, 114 
N.M. 95, 835 P.2d 811 (decided under former law). 

Validity of an assignment of commercial tort 
claims. — In an interlocutory appeal, where defendant 
sought to resolve the validity of an assignment of claims 
arising from an agreement to ‘procure general liability 
insurance by a property owner, the district court did not 
err in denying defendant's motion for summary judgment 
on all claims due to unassignability, because the claims 
at issue are not personal injury claims as argued by de- 
fendant, but are commercial in nature, which are assign- 
able and were validly assigned by the property owner to 
plaintiff, who was injured on the insured's property. plain- 
tiff, therefore, is not barred from asserting his contract 


SECURED TRANSACTIONS | 


55-9-110 


and commercial tort claims against defendant. Wilson v. 
Berger Briggs Real Est, & Ins,, 2021-NMCA-054, cert. de- 
nied. 

Law reviews. — For note, "Fixtures, Security Interests 
and Filing: Problems of Title Examination in New Mexico, 
"see 8 Nat, Resources J, 513 (1968). 

Am, Jur. 2d, A.L.R. and C.J.S. references. — Title 
and rights incident to trust receipts generally, 168 A.L.R. 
366. 

What amounts to conditional sale, 175 A.L.R. 1367. 

Constitutionality, construction and application of stat- 
ute respecting sale, assignment or transfer of retail in- 
stallment contracts, 10 A.L.R.2d 447. 

Carrier's certificate of convenience and necessity, fran- 
chise-or permit as subject to transfer or encumbrance, 15 
A.U.R.2d 883. 

Bill of sale, absolute on its finds as a chattel mortgage, 
33 A.L.R.2d 364. 

Lease of real estate for term of years as subject of chat- 
tel mortgage, 33 A.L.R.2d 1277. 

Necessity that mortgage covering oil and gas lease be 
recorded as real estate mortgage, and/or filed or recorded 
as chattel mortgage, 34 A.L.R.2d 902. 

Effectiveness, as pledge, of transfer of nonnegotiable 
instruments which represent obligation, 53 A. L.R.2d 
1396. 

‘Liability of pawnbroker or pledgee for theft by third 
person of pawned or pledged property, 68 A.L.R.2d 1259. 

Validity'of chattel’ mortgage on stock of goods which 
mortgagor has‘right to'sell; where mortgagee takes pos- 
session of goods before third person's rights attacked, 71 
A.L.R.2d 1416. 

Relative rights as' between assignee of conditional seller 
and a subsequent buyer from the conditional seller after 
repossession or the like, 72 A.L.R.2d 342. 

Priority as between seller or conditional seller of per- 
sonalty and claimant under after acquired property clause 
of mortgage or other instrument, 86 A.L.R.2d 1152. 

Construction and effect of U.C.C. art. 9, dealing with se- 
cured transactions, sales of accounts, contract rights and 
chattel paper, 30 A.L.R.3d 9, 67 A.L.R.3d 308, 69 A.L.R.3d 
1162, 76-A.L.R.3d 11, 99 A.L.R. 3d 807, 99 A.L.R.3d 1080, 
100 A.L.R.3d 10; 100 A.L.R.3d 940, 7 A.L.R.4th 308, 11 
A:L.R.4th 241, 90 A.L.R.4th 859, 25 A.L.R.5th 696. 

Priority as between statutory landlord's lien and secu- 
rity interest perfected in accordance with Uniform Com- 
mercial Code, 99 A.L.R.3d 1006. 

Effectiveness of original’ financing statement under 
U.C.C. Article 9 after change in debtor's name, identity, or 
business structure, 99 A.L/R.3d 1194. 

Effect of U.C.C. Article 9 upon conflict, as to funds in 
debtor's bank account, between secured creditor and bank 
claiming right of setoff, 3 A.L.R.4th 998. 

Applicability of Article 9 of Uniform Commercial Code 
to assignment of rights under real-estate sales contract, 
lease agreement, or mortgage as collateral for separate 
transaction, 76 A.L.R.4th 765. 


55-9-110. Security interests arising under Chapter 55, Article 2 or'2A 


NMSA 1978. 


A security interest arising under Section 55-2-401, 55-2-505, Subsection (3) of Section 55-2-711 
or Subsection (5) of Section 55-2A-508 NMSA 1978 is subject to Chgpiet 55, Article 9 NMSA 1978. 
However, until the debtor obtains possession of the goods: 

(1) the security interest is enforceable, even if Paragraph (3) of crater (b) of Section 55-9- 


203 NMSA 1978 has not been satisfied; 


(2) filing is not required to perfect the security interest; 
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(3) the rights of the secured party after default by the debtor are governed by Chapter 55, Ar- 


ticle 2 or 2A NMSA 1978; and 


(4). the security interest has priority over a conflicting security interest created by the debtor. 


History: 1978 Comp., § 55-9-110, enacted by Laws 
2001, ch, 189, § 10. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL, Re- 
produced with permission of the PEB fars the UCC, All 
rights reserved. 

1. Source. Former section 9-113. 

2. Background. Former Section 9-113, from which this 
section derives, referred generally to security interests 
"arising solely under the Article on Sales (Article 2) or the 
Article on Leases (Article 2A)." Views differed as to the 
precise scope of that section. In contrast, Section 9-110 
specifies the security interests to which it applies. 

3. Security Interests Under Articles 2 and 2A. Sec- 
tion 2-505 explains how a seller, of goods may reserve a 
security interest in them. Section 2-401 indicates that a 
reservation of title by the seller of goods, despite delivery 
to the buyer, is limited to reservation of a security inter- 
est. As did former article 9, this article governs a security 
interest arising solely under one of those sections; how- 
ever, until the buyer obtains possession of the goods, the 
security interest is enforceable even in the absence of a 
security agreement, filing is not necessary to perfect the 
security interest, and the seller-secured party's rights on 
the buyer's default are governed by article 2. 

Sections 2-711(3) and 2A-508(5) create a security inter- 
est in favor of a buyer or lessee in possession of goods that 
were rightfully rejected or as to which acceptance was justi- 
fiably revoked. As did former article 9, this article governs a 
security interest arising solely under one of those sections; 
however, until the seller or lessor obtains possession of the 
goods, the security interest is enforceable even in the ab- 
sence of a security agreement, filing is not necessary to per- 
fect the security interest, and the secured party's (buyer's 
or lessee's) rights on the debtor's (seller's or lessor's) default 
are governed by article 2 or 2A, as the case may be. 

4, Priority. This section adds to former Section 9-113 
a priority rule. Until the debtor obtains possession of the 
goods, a security interest arising under one of the specified 
sections of article 2 or 2A has priority over conflicting secu- 
rity interests created by the debtor. Thus, a security inter- 
est arising under Section 2-401 or 2-505 has priority over 
a conflicting security interest in the buyer's after-acquired 
goods, even if the goods in question are inventory. Argu- 
ably, the same result would obtain under Section 9-322, 
but even if it would:not, a purchase-money-like priority is 
appropriate, Similarly, a security interest under Section 2- 
711(8), or 2A-508(5) has. priority over security interests 
claimed by the. seller's or lessor's secured lender. This re- 
sult is appropriate, inasmuch as the payments giving rise 


55-9-T11. Repealed. 


Repeals. — Laws 1992, ch. 114, § 237C repeals 55-9- 
111 NMSA 1978, as enacted by Laws 1961, ch. 96, § 9-111, 


55-9-112. Superseded. 


Compiler's notes. — Several sections of former Article 
9 were not repealed, however, it appears that this may 
have been an oversight as these sections appear to have 
been superseded. The Official Comments to Section 9-102 
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to the debt secured by the article 2 or 2A security interest 
are likely to be included among the lender's proceeds. 

Example: Seller owns equipment subject to a security 
interest created by Seller in favor of Lender. Buyer pays 
for the equipment, accepts the goods, and then justifiably 
revokes acceptance. As long as Seller does not recover pos- 
session of the equipment, Buyer's security interest under 
Section 2-711(3) is senior to that of Lender. 

In the event that a security interest referred to in this 
section conflicts with a security interest that is created 
by a person other than the debtor, Section 9-325 applies. 
Thus, if Lender's security interest in the example was cre- 
ated not by Seller but by the person from whom Seller 
acquired the goods, Section 9-325 would govern, 

5. Relationship to Other Rights and Remedies Under 
Articles 2 and 2A, This article does not specifically ad- 
dress the conflict between (i) a security interest created 
by a buyer or lessee and (ii) the seller's or lessor's right 
to withhold delivery under Section 2-702(1), 2-703(a), or 
2A-525, the seller's or lessor's right to stop delivery under 
Section 2-705 or 2A-526, or the seller's right to reclaim 
under Section 2-507(2) or 2-702(2). These conflicts are 
governed by the first sentence of Section 2-403(1), under 
which the buyer's secured party obtains no greater rights 
in the goods than the buyer had or had power to convey, 
or Section 2A-307(1), under which creditors of the lessee 
take subject to the lease contract. 


ANNOTATIONS 


Repeals and reenactments. — Laws 2001, ch. 139, § 
10 repealed former 55-9-110 NMSA 1978, as amended by 
Laws 1985, ch, 193, § 11, and enacted a new section, effec- 
tive July 1, 2001. 

Decisions under former 55:9- 
In light of the similarity of this section and former Secs 
tion 55-9-113_ NMSA 1978,-annotations decided under 
former 55-9-113 NMSA 1978 have been included in the 
annotations in this section, 

Oral title-retention contract. — Cattle seller's al- 
leged oral title-retention contract with a buyer did not cre- 
ate a security interest within the provisions of this section, 
since it was not evidenced by a written agreement and 
filed so that it could take priority over a bank's perfected 
security interest. O'Brien v. Chandler, 1988-NMSC-094, 
107 N.M. 797, 765 P.2d 1165 (decided under former law). 

Law reviews. — For article, "Buyers and Sellers of 
Goods in Bankruptcy," see 1 N.M. L. Rev. 435 (1971). 

For article, "Essential Attributes of Commercial Paper 
- Part I," see 1 N.M. L. Rev. 479 (1971). 

Am. Jur, 2d, A.L.R. and C.J.S. references, — Bill 
of sale, absolute on its face, as a chattel mortgage, 33 
A.L.R.2d 364, 


relating to consignment, effective July 1, 1992. For provi- 
sions of former section, see 1987 Replacement Pamphlet. 


(55-9-102 NMSA 1978) states that the definition of 


"debtor" found in 9-102(a)(28) renders unnecessary for- 
mer Section 9-112 (55-9-112 NMSA 1978). 
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55-9-113. Superseded. 


Compiler's notes. — Several sections of former Article superseded, The Official Comments to Section 9-110 (55- 
9 were not repealed, however, it appears that this may have 9-110 NMSA 1978) states that the source of Section 9-110 
been an oversight as these sections appear to have been (55-9-110 NMSA 1978) is "former Section 9-113 (55-9-113)". 


55-9-114. Superseded. 


Compiler's notes. — Several sections of former Article (55-9-110 NMSA 1978) states that the source of Section 9- 
9 were not repealed, however, it appears that this may 110 (55-9-110 NMSA 1978) is "former Section 9-118 (55- 
have been an oversight as these sections appear to have 9-113)", 


been superseded. The Official Comments to Section 9-110 


55-9-115. Superseded. 


Compiler's notes. — Several sections of former Ar- Section 9-108 (55-9-108 NMSA 1978). Subsection (4) has 
ticle 9 were not repealed, however, it appears that this been superseded by Section 9-309 (55-9-309 NMSA 1978) 
may have been an oversight as these sections appear to and 9-314 (55-9-314 NMSA 1978). Subsection (5) has been 
have been superseded. Subsection (1) of this section has superseded by Section 9-327 (55-9-327 NMSA 1978), 9- 
been superseded by Section 9-102 (55-9-102 NMSA 1978) 328 (55-9-328 NMSA 1978) and 9-329 (55-9-329 NMSA 
and 9-106 (55-9-106 NMSA 1978). Subsection (2) of this 1978). Subsection (6) of this section has been superseded 
section has been superseded by Section 9-203 (55-9- by Section 9-203 (55-9-203 NMSA 1978) and 9-313 (55- 
203 NMSA 1978) and 55-9-808 (55-9-308 NMSA 1978), 9-313 NMSA 1978). See the Official Comments following 
Subsection (3) of this section has been superseded by each of those sections. 


55-9-116. Superseded. 


Compiler's notes. — Several sections of former Article NMSA 1978). The Official Comments state that the source 
9 were not repealed, however, it appears that this may of Section 9-206 (55-9-206 NMSA 1978) is "former Sec- 
have been. an oversight as these sections appear to have tion 9-206 (55-9-206)" and "former Section 9-309 (55-9- 
been superseded. This section has been superseded by 309)". 


Section 9-206 (55-9-206 NMSA 1978) and 9-309 (55-9-309 


PART 2 


EFFECTIVENESS OF SECURITY AGREEMENT; 
ATTACHMENT OF SECURITY INTEREST; RIGHTS OF PARTIES 
TO SECURITY AGREEMENT 


_ SUBPART 1. EFFECTIVENESS AND ATTACHMENT 


55-9-201. General effectiveness of security agreement. 


(a) Except as otherwise provided in the Uniform Commercial Code [Chapter 55, NMSA 1978], 
a security agreement is effective according to its terms between the parties, against purchasers of 
the collateral and against creditors. 

(b) A transaction subject to Chapter 55, Article 9 NMSA 1978 is subject to any applicable rule 
of law which establishes a different rule for consumers, and to the provisions of the Oil and Gas 
Products Lien Act [48-9-1 to 48-9-8 NMSA 1978]; Chapter 56, Article 1 NMSA 1978; the Artists’ 
Consignment Act [56-11-1 to 56-11-38 NMSA 1978]; the Pawnbrokers Act [56-12-1 to 56-12-16 
NMSA 1978]; the New Mexico Bank Installment Loan Act of 1959 [58-7-1 NMSA 1978]; the New 
Mexico Small Loan Act of 1955 [Chapter 58, Article 15 NMSA 1978]; the Motor Vehicle Sales Fi- 
nance Act [58-19-1 NMSA 1978]; and to rules adopted under those statutes. 

(ec) In:case of conflict between Chapter 55, Article 9 NMSA 1978 and a rule of law, statute or 
rule described in Subsection (b) of this section, the rule of law, statute or rule controls. Failure to 
comply with a statute or rule described in Subsection (b) of this section has only the effect the 
statute or rule specifies. 

(d) Chapter 55, Article 9 NMSA 1978 does not: 
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(1) validate any rate, charge, agreement or practice that violates a rule of law, statute or 
rule described in Subsection (b) of this section; or 

(2) extend the application of the rule of law, statute or rule to a transaction not otherwise 
subject to it. 

(e) The filing provisions set forth in the Farm Products Secured Interest Act [56-13-1 to 56- 13- 
14 NMSA 1978] and in the Public Utility Act [62-13-1 NMSA 1978] are in addition to the filing 
provisions set forth in Chapter 55, Article 9 NMSA 1978. Failure to comply withthe es provi- 
sions in those acts has only the effect specified in those acts. 


History: 1978 Comp., § 55-9-201, enacted by Laws ANNOTATIONS ., 


2001, ch. 139, § 11. 
e a Repeals and reenactments. — Laws 2001, ch. 139, § 


OFFICIAL COMMENTS 11 repealed former 55-9-201 NMSA 1978, as enacted by 

L 1961, ch. 96, t, d - 

UCC Official Comments © by ALI & the NCCUSL. Re- fete July 1, ena Sretbyand-enagere new psecHony a 
produced with permission of the PEB for the UCC. All Decisions under former 55-9-201. and 55-9-203 
rights reserved. ( NMSA 1978, — In light of the similarity of this section and 
1, Source, Former Sections 9-201 and 9-203(4), former Sections 55-9-201 and 55-9-203 NMSA 1978, anno- 

2, Effectiveness of Security Agreement. Subsection tations decided under former 55-9-201 and 55-9-203 NMSA 
(a) provides that a security agreement is generally ef- 1978 have been included.in the annotations in this section. 


fective. With certain exceptions, a security agreement is 


i Use of traditional security agree ts may con- 
effective between the debtor and secured party and is HO RATESEOPRET RANT ORD 


likewise Birecd dee third ties, Note that." tinue. — The traditional forms of security agreements in 
TRE WING CLIECUVE Be RIs rd DALBCE NU re bore wee wr use before the enactment of this section may continue to 


rity agreement" is used here (and elsewhere in this ar- be used after its enactment. Strevell-Paterson Fin. Co. v. 
ticle) as it is defined in Section 9-102: "(A)n agreement May, 1967-NMSC-004, 77 N.M. 331, 422 P.2d 366. 

that creates or provides for a security interest." It follows Parl evidence’ caynol be. offered “ta vestabhenen 
that subsection (a) does not provide that every term or valid security agreement. First Nat'l Bank v. Niccum (In 
provision contained in a record that contains a security re Permian Anchor Servs.), 649 F.2d-763 (10th Cir. 1981). 
agreement or that is so labeled is effective. Properly read, Law reviews. — For comment, "New Mexico's Uniform 
former Section 9-201 was to the same effect. Exceptions Gdthitercial Code tn’ Ol and as Transactions," see 10 
to the general rule of Subsection (a) arise where there is Nat. Resources J, 361 (1970), ; 

an overriding provision in this article or any other article Am. Jur, 2d, A.L.R. and C.J.S. references, — 68A 
of the UCC. For example, Section 9-317 subordinates un- Am. Jur, 2d Secured Transactions § 155 et’seq. 

perfected security interests to lien creditors and certain Violation of statute as to form of, or terms to be included 
buyers, and several provisions in part 3 subordinate some in, conditional sales contract as invalidating entire trans- 
security interests to other security interests and inter- action or merely its effect to reserve title in vendor, 144 
ests of purchasers. A.L.R. 1103. 

3, Law, Statutes, and Regulations Applicable to Cer- Validity and nature of trust receipts, 168 A.L.R. 359. 
tain Transactions, Subsection. (b) makes clear that cer- Rights of seller of motor vehicle with respect to pur- 
tain transactions, although subject to this article, also chase price or security on failure to comply with law gov- 
are subject to other applicable laws relating to consum- erning transfer of title, 58 A.L.R.2d 1851. 
ers or specified in that subsection. Subsection (c) pro- Attorney's liability for negligence in preparing or re- 
vides that the other law is controlling in the event of a cording security document, 87 A.L.R.2d 991. 
conflict, and that a violation of other law does not ipso "Unconscionability" as ‘ground for refusing enforce- 


facto constitute a violation of this article. Subsection (d) ment of contract for sale of goods or agreement collateral 
provides that this article does not validate violations thereto, 18 A.L.R.3d 1305. 


under or extend the application of the other applicable Leaving part of loan on deposit with lender as usury, 92 
laws. _ AL.R.3d 769, | ) 


55-9-202. Title to collateral immaterial. 


Except as otherwise provided with respect to BBs Shs or sales of accounts, chattel papel, 
payment intangibles or promissory notes, the provisions of Chapter 55, Article 9 NMSA 1978 with 
regard to rights and obligations apply whether title to collateral is in the secured. gorge or the 
debtor. 


History: 1978 Comp., § 55-9-202, enacted by Laws provided in this article without referénce ‘to the location 
2001, ch. 139, § 12. _ of "title" to the collateral. For example, the characteristics 
of a security interest that secures the purchase price of 


OFFICIAL COMMENTS goods are the same whether the secured party appears to 

UCC Official Comments © by ALI & the NCCUSL. Re- have retained title or the debtor appears to have obtained 

produced with permission of the PEB for the UCC. All title and then conveyed title or a lien to the secured party. 
rights reserved. 3. When Title Matters. bat 

1. Source. Former section 9-202. a, Under This Article. This section explicitly acknowl- 

2. Title Immaterial, The rights and duties of parties edges two circumstances in which the effect of certain arti- 

to a secured transaction and affected third parties are cle 9 provisions turns on ownership (title), First, in some re- 


spects sales of accounts, chattel paper, payment intangibles, 
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and promissory notes receive special treatment. See, e.g., 


sections 9-207(a), 9-210(b), and 9-615(e), Buyers of receiv- . 


ables under former article 9 were treated specially, as well. 
See, e.g., former section 9-502(2), Second, the remedies of a 
consignor under a true consignment and, for the most part, 
the remedies of a buyer of accounts, chattel paper, payment 
intangibles, or promissory notes are determined by other 
law and not by part 6. See section 9-601(g). 

b. Under Other Law. This article does not determine 
which line of interpretation (e.g., title theory or lien the- 
ory, retained title or conveyed title) should be followed in 
cases in which the applicability of another rule of law de- 
pends upon who has title. If, for example, a revenue law 
imposes a tax on the "legal" owner of goods or if a corpora- 
tion law makes a vote of the stockholders prerequisite to 
a corporation "giving" a security interest but not if it ac- 
quires property "subject" to a security interest, this article 
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does not attempt to define whether the secured party is a 
"legal" owner or whether the transaction "gives" a secu- 
rity interest for the purpose of such laws, Other rules of 
law or the agreement of the parties determines the loca- 
tion and source of title for those purposes. 


ANNOTATIONS 


Repeals and reenactments. — Laws 2001, ch. 139, § 
12 repealed former 55-9-202 NMSA 1978, as enacted by 
Laws 1961, ch. 96, § 9-202, and enacted a new section, ef- 
fective July 1, 2001. 

Law reviews. — For comment on Graham v, Stone- 
ham, 73 N.M. 382, 388 P.2d 389 (1963), see 4 Nat. Re- 
sources J. 175 (1964). 

For article, "Buyers and Sellers of Goods in Bank- 
ruptcy," see 1 N.M. L. Rev. 435 (1971). 


55-9-203. Attachment and enforceability of security interest; proceeds; 
supporting obligations; formal requisites. 


(a) A security interest attaches to collateral when it becomes enforceable against the debtor 
with respect to the collateral, unless an agreement expressly postpones the time of attachment. 

(b) Except as otherwise provided in Subsections (c) through (i) of this section, a security inter- 
est is enforceable against the debtor and third parties with respect to the collateral only if: 


(1) value has been given; 


(2) the debtor has rights in the collateral or the power to transfer rights in the collateral 


to a secured party; and 


(3) one of the following conditions is met: 


(A) the debtor has authenticated a security agreement that provides a description of 
the collateral and, if the security interest covers timber to be cut, a description of the land concerned; 

(B) the collateral is not a certificated security and is in the possession of the secured 
party under Section 55-9-313 NMSA 1978 pursuant to the debtor's security agreement; 

(C) the collateral is a certificated security in registered form and the security certifi- 
cate has been delivered to the secured party under Section 55-8-301 NMSA 1978 PUREBADY, to the 


debtor' s security agreement; or 


(D) the collateral is deposit accounts, electronic chattel paper, investment property, letter- 


of-credit rights or electronic documents, and the secured.party has control under Section 55-7-106, 55-9- 
104, 55-9-105, 55-9-106 or 55-9-107 NMSA 1978 pursuant to the debtor's security agreement. 

(c) Subsection (b) of this section is subject to Section 55-4-210 NMSA 1978 on the security 
interest of a collecting bank, Section 55-5-118 NMSA 1978 on the security interest of a letter-of- 
credit issuer or nominated person, Section 55-9-110 NMSA 1978 on a security interest arising 
under Chapter 55, Article 2 or 2A NMSA 1978 and Section 55-9-206 NMSA 1978 on security inter- 
ests in investment property. 

(d) A person becomes bound as debtor by a security agreement entered into by another person 
if, by operation of law other than Chapter 55, Article 9 NMSA 1978 or by contract: 

(1) the security agreement becomes effective to create a security interest. in the person's 
property; or 

(2) the person becomes generally obligated for the obligations of the otfier person, includ- 
ing the obligation secured under the security agreement, and acquires or succeeds to all or sub- 
stantially all of the assets of the other person. 

(e) Ifa new debtor becomes bound as debtor by a security agreement entered into by another 
person: 

(1) the agreement satisfies Paragraph (3) of Subsection (b) of this section with respect to 
existing or after-acquired property of the new debtor to the extent the property is described in the 
agreement; and 

(2) another agreement is not necessary to make a security interest in the property en- 
forceable. 
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(f) The attachment of a security interest in collateral gives the secured party the rights to pro- 
ceeds provided by Section 55-9-315 NMSA 1978 and is also attachment of a security interest in a 


supporting obligation for the collateral. 


(g) The attachment of a security interest in a right to payment or performance secured by a 
security interest or other lien on personal or real property is also attachment of a security interest 


in the security interest, mortgage or other lien. 


(h) The attachment of a security interest in a securities deeousite is also attachment of a secu- 
rity interest in the security entitlements carried in the securities account. 

(i) The attachment of a security interest in a commodity account is also attachment of a secu- 
rity interest in the commodity contracts carried in the commodity account. 


History: 1978 Comp., § 55-9-203, enacted by Laws 
2001, ch, 139, § 13; 2005, ch. 144, § 95. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

1. Source. Former sections 9-115(2), (6) and 9-208, 

2. Creation, Attachment, and Enforceability, Subsection 
(a) states the general rule that a security interest attaches 
to collateral only when it becomes enforceable against the 
debtor. Subsection (b) specifies the circumstances under 
which a security interest becomes enforceable. Subsection 
(b) states three basic prerequisites to the existence of a 
security interest: Value (paragraph (1)), rights or power to 
transfer rights in collateral (paragraph (2)), and agreement 
plus satisfaction of an evidentiary requirement (paragraph 
(3)). When all of these elements exist, a security interest be- 
comes enforceable between the parties and attaches under 
subsection (a), Subsection (c) identifies certain exceptions 
to the general rule of subsection (b), 

3. Security Agreement; Authentication, Under Subsec- 
tion (b)(3), enforceability requires the debtor's security 
agreement and compliance with an evidentiary require- 
ment in the nature of.a Statute of Frauds. Paragraph (3) 
(A) represents the most basic of the evidentiary alterna- 
tives, under which the debtor must authenticate a security 
agreement that provides a description of the collateral, 
Under Section, 9-102 [55-9-102 NMSA 1978], a "security 
agreement" is "an agreement that creates or provides for 
a security interest." Neither that definition nor the re- 
quirement of paragraph (3)(A) rejects the deeply rooted 
doctrine that a bill of sale, although absolute in form, may 
be shown in fact to have been given as security. Under this 
Article, as under prior law, a debtor may show by parol 
evidence that a transfer purporting to be absolute was in 
fact for security. Similarly, a self-styled "lease" may serve 
as a security agreement if the agreement creates a secu- 
rity interest. See Section 1-203 [55-1-203 NMSA 1978] 
(distinguishing security interest from lease). 

4. Possession, Delivery, or Control Pursuant. to Secu- 
rity Agreement. The other alternatives in subsection (b)(3) 
dispense with the requirement of an authenticated secu- 
rity agreement and provide alternative evidentiary tests. 
Under paragraph.(3)(B), the secured party's possession 
substitutes for the debtor's authentication under para- 
graph (3)(A) if the secured party's possession is "pursuant 
to the debtor's security agreement." That phrase refers to 
the debtor's agreement to the secured party's possession 
for the purpose of creating a security interest. The phrase 
should not be confused with the phrase "debtor has au- 
thenticated, a securityragreement," used in paragraph (3) 
(A), which contemplates the debtor's authentication of a 
record. In the unlikely event that possession is obtained 
without the debtor's agreement, possession would not suf- 
fice as a substitute for an authenticated security -agree- 
ment, However, once the security interest has become en- 
forceable and has attached, it is not impaired by the fact 


that the secured party's possession is maintained without 
the agreement of a subsequent debtor (e.g., a transferee). 
Possession as contemplated by section 9-313 is possession 
for purposes of subsection (b)(3)(B), even though it may not 
constitute possession "pursuant to the debtor's agreement" 
and consequently might not'serve as a substitute for an 
authenticated security agreement under subsection (b)(3) 
(A). Subsection (b)(3)(C) provides that delivery of a cer- 
tificated security to the secured party under section 8-301 
pursuant to the debtor's security agreement is sufficient 


as a substitute for an authenticated security agreement, 


_ Similarly, under subsection (b)(3)(D), control of investment 
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property, a deposit account, electronic, chattel paper, or a 
letter-of-credit right satisfies the evidentiary test if control 
is pursuant to the debtor's security agreement. 

5. Collateral Covered by Other Statute or Treaty. One 
evidentiary purpose of the formal requisites stated in 
subsection (b) is to minimize the possibility of future dis- 
putes as to the terms of a security agreement (e.g., as to 
the property that stands as collateral for the obligation 
secured), One should distinguish the evidentiary functions 
of the formal requisites of attachment and enforceability 
(such as the requirement that a security agreement con- 
tain a description of the collateral) from the more limited 
goals of "notice filing" for financing statements under part 
5, explained in section 9-502, comment 2. When perfection 
is achieved by compliance with the requirements of a stat- 
ute or treaty described in section 9-311(a), such as a federal 
recording act or a certificate-of-title statute, the manner of 
describing the collateral in a registry imposed by the stat- 
ute or treaty may or may not be adequate for purposes of 
this section and section 9-108. However, the description 
contained in the security agreement, not the description in 
a public registry or on a certificate of title, controls for pur- 
poses of this section. 

6. Debtor's Rights; Debtor's Power to Transfer Rights. 
Subsection (b)(2) conditions attachment on the debtor's 
having "rights in the collateral or the power to transfer 
rights in the collateral to a’ secured: party." A debtor's 
limited rights in collateral, short of full ownership, are 
sufficient for a security interest to attach. However, in 
accordance with basic personal property conveyancing 
principles; the baseline rule is that a security interest at- 
taches only to whatever rights a debtor may have, broad 
or limited as those rights may be. 

Certain exceptions to the baseline rule enable a debtor 
to transfer, and a security interest to attach to, greater 
rights than the debtor has. See part 3, subpart 3 (priority 
rules). The phrase, "or the power to transfer rights in the 
collateral to a secured party," accommodates those excep- 
tions. In some cases, a debtor may have power to transfer 
another person's rights only to a class of transferees that 
excludes secured parties. See, e.g., section 2-403(2) (giving 
certain merchants power to transfer an entruster's rights 
to a buyer in ordinary course of business). Under those 
circumstances, the debtor would not have the power to 
create a security interest in the other person's rights, and 
the condition in subsection (b)(2) would not be satisfied. 
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7. New. Debtors. Subsection (e) makes clear that the 
enforceability requirements of subsection (b)(3) are met 
when a new debtor becomes bound under an original debt- 
or's security agreement, If a new debtor becomes bound as 
debtor by a security agreement entered into by another 
person, the security agreement satisfies the requirement 
of subsection (b)(8) as: to the existing and after-acquired 
property of the new debtor to the extent the property is 
described in the agreement. 

Subsection (d) explains when a new debtor becomes 

bound. Persons who become bound under paragraph (2) 
are limited to those who both become primarily: liable for 
the original debtor's obligations and succeed to (or ac- 
quire) its assets. Thus, the paragraph excludes sureties 
and other'secondary obligors as well as persons who be- 
come obligated through veil piercing and other nonsucces- 
sorship doctrines. In many cases, paragraph (2). will ex- 
clude successors to the assets and liabilities of a division 
of a debtor. See also section 9-508, comment 3. 
. 8. Supporting Obligations. Under subsection (f), a se- 
curity interest in a "supporting obligation" (defined in sec- 
tion 9-102) automatically follows from a security interest 
in the underlying, supported collateral. This result was 
implicit under former article 9. Implicit in subsection (f) 
is the principle that the secured party's interest in a sup- 
porting obligation extends to the supporting obligation 
only to the extent that it supports the collateral in which 
the secured party has a security interest. Complex issues 
may arise, however, if a supporting obligation supports 
many separate obligations, of a particular account debtor 
and if the supported obligations are separately assigned 
as.security to several secured parties. The problems may 
be exacerbated if a supporting obligation is limited to an 
aggregate amount that is less than the aggregate amount 
of the obligations it supports, This article, does not con- 
tain provisions dealing with competing claims to a lim- 
ited supporting obligation. As under former article 9, the 
law of suretyship and the agreements of the parties will 
control. : 

9, Collateral Follows Right to Payment or Perfor- 
mance, Subsection (g) codifies the common law rule that a 
transfer of an obligation secured by a security interest or 
other lien on personal or real property also transfers the 
security interest or lien. See Restatement (3d), Property 
(Mortgages) section 5.4(a) (1997). See also section 9-308(e) 
(analogous rule for perfection). 

10. Investment Property. Subsections (h) and (i) [()] 
make clear that attachment of a security interest in a se- 
curities account or commodity account is also attachment 
in security entitlements or commodity contracts carried in 
the accounts. 


ANN OTATIONS 


Cross neferences: — For description of collateral, see 
55-9-108 NMSA 1978. 

Repeals and reenactments. — Laws 2001, ch. 139, § 
13 repealed former 55-9-203 NMSA 1978, as amended by 
Laws 1996, ch. 47, § 61, and enacted a new section, effec- 
tive July 1, 2001. 

The 2005 amendment, effective January 1, 2006, pro- 
vides in Subsection (b)(3)(D) that collateral may include 
electronic documents and adds Section 55-7-107 NMSA 
1978 as a section under which the secured party has control. 

Decisions under former Sections 55-9-115 and 55- 
9-208 NMSA 1978. — In light of the similarity of this 
section and former Section 55-9-115 and 55-9-203 NMSA 
1978, annotations decided under former 55-9-115 and 55- 
9-203 NMSA 1978 have been included in the annotations 
in this section. 

Use of traditional security agreements may con- 
tinue. — The traditional forms of security agreements in 
use before the enactment of this section may continue to 
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be used after its enactment. Strevell-Paterson Fin. Co. v. 
May, 1967-NMSC-004, 77 N.M. 331, 422 P.2d 366 (decided 
under former law). 

Security interest not enforceable until debtor 
signs written agreement. — Purchase money secu- 
rity interest of. defendant was not enforceable under 
this section until after the written security agree- 
ments had been signed by owner of equipment paid 
for by defendant. Honea v. Laco Auto Leasing, Inc., 
1969-NMCA-025, 80 N.M. 300, 454 P.2d 782 (decided 
under former law). 

Agreement effective only as to collateral de- 
scribed therein. — A security interest is not effective 
against third parties unless the debtor has signed a se- 
curity agreement which contains a description of the col- 
lateral, and the disputed items cannot be included within 
the security agreement. by the "outside evidence" relied on 
by plaintiff because the disputed items are not described 
in the security agreement. Jones & Laughlin Supply v. 


Dugan Prod. Corp., 1973-NMCA-050, 85 N.M. 51, 508 P.2d 


1348 (decided under former law). 

Agreement that did not describe collateral was 
inadequate. — A security agreement between a floor 
plan financier and a used car dealer which left blank a 
space therein for describing collateral was inadequate to 
perfect an interest in automobiles obtained by the dealer 
for resale from anothér dealer which retained possession 
of the certificates of title until it was paid. Avlin Inc. v. Ma- 
nis, 1998-NMCA-011, 124 N.M. 544, 953 P.2d 309 (decided 
under former law). 

A mortgage securing the repayment of a prom- 
issory note follows the note. — In a residential fore- 
closure action, where plaintiff bank filed a complaint to 
enforce defendant's promissory note and foreclose his 
mortgage, and where defendant claimed that plaintiff had 
no right to foreclose his mortgage as a result of an unre- 
corded assignment of mortgage from the original lender, 
wells fargo bank, to another entity before wells fargo bank 
later assigned the same mortgage to plaintiff, claiming 
that the unrecorded assignment created a genuine issue 
of fact regarding plaintiff's ownership of the mortgage, the 
district court did not err in granting plaintiff's motion for 
summary judgment because the unrecorded assignment 
was a legal nullity, and it is a long-standing principle that 
a mortgage securing the repayment of a promissory note 
follows the note, and thus only the rightful owner of the 
note has the right to enforce the mortgage. In the pres- 
ent case, plaintiff established that it was in possession 
of the promissory note at the time of filing by presenting 
the original note indorsed in blank with its complaint, 
and under New Mexico law, when the promissory note in- 
dorsed in blank was transferred to plaintiff prior to filing, 
the mortgage followed the note into plaintiff's possession. 
HSBC Bank USA v. Wiles, 2020-NMCA-035, cert. denied. 

Omission of collateral from security agreement 
creates no security interest. — Where the collateral 
is described on a financing statement but omitted from 
the security agreement, there is no enforceable security 
interest. First Nat'l Bank v. Niccum (In re Permian An- 
chor Servs.), 649 F.2d 768 (10th Cir. 1981) (decided under 
former law). 

Parol evidence cannot be offered to establish a 
valid security agreement. First Nat'l Bank v, Niccum (In 
re Permian Anchor Servs.), 649 F.2d 7638 (10th Cir, 1981) 
(decided under former law). 

Possession for purpose of attachment not estab- 
lished. — There ‘was no attachment of an interest in 
vehicles by way of possession as required under this sec- 
tion, where the debtor delivered the vehicles to an auction 
house that was acting, at least in part, as debtor's agent. 
Parker v. Elkins Welding & Constr, Inc., 258 Bankr. 216 
(Bankr. D.N.M. 2001) (decided under former law). 
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Law reviews. — For article, "Essential Attributes Right of secured creditor to have set aside fraud- 
of Commercial Paper - Part I," see 1 N.M. L. Rev. 479 ulent transfer of other property by his. debtor, 8 
(1971). A.L.R.4th 1128. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Suf- Conveyance of land as including mature bit unhar- 
ficiency of debtor's signature on security agreement or vested crops, 51 A.L.R.4th 1263. 
financing statement under UCC §§ 9-203 and 9-402, 3 Avoidance under 11 USCS § 522(f)(2) of ive Bankruptey. 
A.L.R.4th 502. Code of 1978 of nonpossessory, nonpurchase-money se- 

curity interest in debtor's i feowlies personal property, 55 
A.L.R. Fed. 353. 


55-9-204. After-acquired property; future advances. 


(a) Except as otherwise provided in Subsection (b) of this section, a security agtasmens may 
create or provide for a security interest in after-acquired collateral. 
(b) A security interest does not attach under a term constituting an after-acquired property 
clause to: 
(1) consumer goods, other than an accession when given as additional security, anise the 
debtor acquires rights in them within ten days after the secured party gives value; or 
(2) acommercial tort claim. 
(c) A security agreement may provide that collateral secures, or that accounts, chattel paper, 
payment intangibles or promissory notes are sold in connection with, future advances or other 
value, whether or not the advances or value are given pursuant to commitment. 


History: 1978 Comp., § 55-9-204, enacted by Laws provides. This is in line with the policy of this article 
2001, ch. 139, § 14. toward security interests in after-acquired property un- 
der subsection (a), Indeed, the parties are free to agree 


OFFICIAL COMMENTS that a security interest secures any obligation whatso- 
UCC Official Comments © by ALI & the NCCUSL. Re- ever. Determining the obligations secured by collateral 
produced with permission of the PEB for the UCC. All is solely a matter of construing the parties' agreement 
rights reserved. under applicable law. This article rejects the holdings of 
ato inaas HormeracctioniOce Od! cases decided under former article 9 that applied other 
2, After-Acquired Property; Continuing General Lien. tests, such as whether a future advance or other subse- 
Subsection (a) makes clear that a security interest arising quently incurred obligation was of the same or a similar 
by virtue of an after-acquired property clause is no less type or class as earlier advances and obligations secured 
valid than a security interest in collateral in which the by the collateral. 
debtor has rights at the time value is given. A security 6, Sales of Receivables. Subsections (a) and (c) ex- 
interest in after-acquired property is not merely an "eq- pressly validate after-acquired property and future ad- 
uitable" interest; no further action by the secured party vance clauses not only when the transaction is for security 
- such as a supplemental agreement covering the new col- purposes but also when the transaction is the sale of ac- 
lateral - is required. This section adopts the principle of a counts, chattel paper, payment intangibles, or promissory 
"continuing general lien" or "floating lien." It validates a notes. This result was implicit under former article 9. 
security interest in the debtor's existing and (upon acqui- 7, Financing Statements. The effect of after-acquired 
sition) future assets, even though the debtor has liberty property and future advance clauses as components of a 
to use or dispose of collateral without being required to security agreement should not be confused with the re- 
account for proceeds or substitute new collateral. See sec- quirements applicable to financing statements under 
tion 9-205, Subsection (a), together with subsection (c), this article's system of perfection by notice filing. The 
also validates. "cross-collateral" clauses under which col- references to after-acquired property clauses and future 
lateral acquired at any time secures advances whenever advance clauses in this section are limited to security 
made. agreements, There is no need to refer to after-acquired 
3. After-Acquired Consumer Goods. Subsection (b)(1) property oF future advances or other obligations secured 
makes ineffective an after-acquired property clause coyer- in a financing statement. See section 9-502, comment 2. 
ing consumer goods (defined in section 9-109), except as ANN 
accessions (see section 9-335), acquired more than 10 days IO TATIONS 
after the secured party gives value. Subsection (b)(1) is Repeals and reenactments, — Laws 2001, ch. 139, § 
unchanged in substance from the corresponding provision 14 repealed former 55-9-204 NMSA 1978, as amended by 
in former section 9-204(2). Laws 1985, ch. 193, § 14, and enacted a new section, effec- 
4. Commercial Tort Claims. Subsection (b)(2) provides tive July 1, 2001. 
that an after-acquired property clause in a security agree- Decisions under former 55-9-204 NMSA 1978, — 
ment does not reach future commercial tort claims, In or- In light of the similarity of this section and former Sec- 
der for a security interest in a tort.claim to attach, the tion 55-9-204 NMSA 1978, annotations decided under 
claim must be in existence when the security agreement former 55-9-204 NMSA 1978 have been included in the 
is authenticated. In addition, the security agreement annotations in this section. 
must describe the tort claim with greater specificity than <3. 
simply "all tort claims." See section 9-108(e). I. GENERAL CONSIDERATION. 
5. Future Advances; Obligations Secured. Under Il. AGREEMENT TO ATTACH. 
subsection (c) collateral may secure future as well as Ill, VALUE GIVEN. 


past or present advances if the security agreement so IV. DEBTOR RIGHTS IN COLLATERAL. 
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I, GENERAL CONSIDERATION. 


Steps necessary to create security interest may 
be taken in any order. — If a-financing statement is 
filed, value is extended, and a security agreement is ex- 
ecuted, then there is a security interest in the described 
collateral. These steps can be taken in any order and pri- 
ority is given to the security interest which is filed first, 
even if that security interest has not attached at the time 
of filing. Waterfield v. Burnett (In re Burnett), 21 B.R. 752 
(Bankr. D.N.M. 1982) (decided under former law). 

Effect of security agreement is to immediately 
transfer property interest in collateral. Hernandez v. 
S.C. Fin. Co,, 1968-NMSC-192, 79 N.M. 673, 448 P.2d 474 
(decided under former law). 

Description of collateral in financing statement. 
— The description of collateral in the financing state- 
ment as the “entire inventory of merchandise together 
with all proceeds derived therefrom" is sufficient to give 
another creditor notice of the security interest in after- 
acquired inventory. Kuemmerle v. United N.M. Bank, 
1992-NMSC-028, 113 N.M. 677, 831 P.2d 976 (decided un- 
der former law). 

Effect of future advance clause with respect to 
third persons. — With respect to third persons, future 
advances do not come within the protection of the future 
advance clause of the security agreement unless the fu- 
ture advance is of the same general class of debt as the 
original debt and was within the contemplation of the par- 
ties where the security agreement was made. AG-Chem 
Farm Servs., Inc. v. Coberly, 1987-NMCA-009, 105 N.M. 
384, 733 P.2d 15 (decided under former law). 

Debt consolidation loan did not cause lapse of 
prior security agreement. — A loan consolidating a 
debtor's preceding debts was, in effect, a renewal of his 
previous loans, including a 1979 loan covered by a secu- 
rity agreement, so that the security agreement did not 
lapse as a result of the consolidation, since the security 
agreement provided that the agreement would secure "the 
payment of all extensions and renewals," and it was the 
parties' intent that the agreement secure the amount ow- 
ing under the 1979 loan as well as future advances. Bond 
Enters., Inc. v. W. Bank, 54 B.R. 366 (Bankr, D,N.M. 1985) 
(decided under former law). 

Failure to disclose time limit for acquisition of 
after-acquired property. — The Consumer Credit Protec- 
tion Act, 15 U.S.C. §1601, et seq. was not violated where a 
loan agreement disclosed that the agreement covered after- 
acquired property, but failed to disclose the provision of New 
Mexico law that a security interest in after-acquired prop- 
erty covers only property acquired by the borrower within 
ten days after the lender gives value. Montoya v. Postal 
Credit Union, 630 F.2d 7465 (10th Cir, 1980). 


IT. AGREEMENT TO ATTACH. 


Agreement not payment key to attachment. — 
When defendant agreed to buy equipment from pump 
company, company agreed to furnish the equipment, and 
lessee of the equipment agreed that defendant would 
have an interest in the equipment, security interest at- 
tached immediately, not upon actual payment by defen- 
dant of purchase price. Honea v, Laco Auto Leasing, Inc., 
1969-NMCA-025, 80 N.M. 300, 454 P.2d 782 (decided un- 
der former law). 

No security interest created if collateral omit- 
ted from security agreement. — If the collateral is 
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described on a financing statement but omitted from the 
security agreement, there is no enforceable security in- 
terest. First Nat'l Bank v. Niccum (In re Permian Anchor 
Servs.), 649 F.2d 763 (10th Cir. 1981) (decided under for- 
mer law). 


III. VALUE GIVEN. 


Value previously given. — Having previously given 
value for security interest, secured party acquired this in- 
terest (the security interest attached) by the equipment 
lease agreement. Transamerica Leasing Corp. v. Bureau of 
Revenue, 1969-NMCA-011, 80 N.M. 48, 450 P.2d 934 (de- 
cided under former law). 

Binding commitment to extend credit deemed 
sufficient value. — The fact that equipment leases were 
not signed until after the installation of the equipment, 
and thus not enforceable at the time of the installations, 
did not prevent the attachment of defendant's security in- 
terest at the time of installation where defendant gave a 
binding commitment to extend credit, and this commit- 
ment was acted upon. Honea v. Laco Auto Leasing, Inc., 
1969-NMCA-025, 80 N.M. 300, 454 P.2d 782 (decided un- 
der former law). 


IV. DEBTOR RIGHTS IN COLLATERAL. 


Rights acquired and security interests attach 
upon delivery to debtor. — Where vendor from whom 
business owner purchased inventory provided delivery of 
the items in its own trucks and at its own risk, and all sales 
were for cash on delivery, business owner acquired rights 
in the collateral when it was delivered, and the bank's se- 
curity interest in his inventory "now owned or hereafter 
acquired" attached at that point and was perfected. Na- 
tional Inv. Trust v. First Nat'l Bank, 1975-NMSC-065, 88 
N.M. 514, 548 P.2d 482 (decided under former law), 

Law reviews. — For comment, "New Mexico's Uniform 
Commercial Code in Oil and Gas Transactions," see 10 
Nat. Resources J. 361 (1970), 

For article, "Buyers and Sellers of Goods in Bank- 
ruptcy," see 1 N.M. L. Rev. 435 (1971), 

Am, Jur, 2d, A.L.R. and C.J.S. references, — Term 
"increase" in description in chattel mortgage on animals, 
as including increase other than by generation, 1 A.L.R. 
554, 

Chattel mortgage on livestock as including increase, 39 
A.L.R. 153. 

Chattel mortgage on fruit crops growing or to be grown, 
54 A.L.R. 1532. 

Filing of chattel mortgage on crops as constructive no- 
tice, 77 A.L.R. 572. 

Chattel mortgage on livestock as covering animals sub- 
sequently acquired by means other than increase of gen- 
eration, 129 A.L.R. 899. 

Chattel mortgage lien attaching to subsequently born 
offspring as surviving period of suitable nurture, 144 
A.L.R. 330. 

Priority as between seller or conditional seller of per- 
sonalty and claimant under after acquired property clause 
of mortgage or other instrument, 86 A.L.R.2d 1152. 

Construction and effect of "future-advances" clauses un- 
der UCC Article 9, 90 A.L.R.4th 859. 

Avoidance under 11 USCS § 522(f)(2) of the Bankruptcy 
Code of 1978 of nonpossessory, nonpurchase-money se- 
curity interest in debtor's exempt personal property, 55 
A.L.R. Fed. 353. 


55-9-205. Use or disposition of collateral permissible. 


(a) A security interest is not invalid or fraudulent against creditors solely because: 
(1) the debtor has the right or ability to: 
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(A) use, commingle or dispose of all or part of the collateral, including returned or 


repossessed goods; 


(B) collect, compromise, enforce or otherwise deal with collateral; 
(C) accept the return of collateral or make repossessions; or 
(D) use, commingle or dispose of proceeds; or 
(2) the secured party fails to require the debtor to'account for prdobenala or replace collateral. 
(b) This section. does not. relax,the requirements of possession if attachment, perfection or en- 
forcement of a seounity interest depends upon possession of the collateral by the secured party. 


SS 


History: 1978 Comp., § 55-9-205, enacted by Laws 
2001, ch. 139, § 15, 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

} 1. Source. Former section 9- 205, 

2. Validity of Unrestricted "Floating Lien," This. ar- 
ticle expressly validates the "floating lien" on shifting 
collateral. See sections 9-201, 9-204, and comment 2. This 
section provides that a security interest is not invalid or 
fraudulent by reason of the debtor's liberty to dispose of 
the collateral without being required to account to the se- 
cured party for proceeds or substitute new collateral. As 
did former section 9-205, this section repeals the rule of 
Benedict. v. Ratner, 268 U.S. 353 (1925), and other cases 
which held such arrangements void as a matter of law 
because the debtor was given unfettered dominion or con- 
trol over collateral, The Benedict rule did not effectively 
discourage or eliminate security transactions in inventory 
and receivables. Instead, it forced financing arrangements 
to be self-liquidating. Although this section repeals Bene- 
dict, the filing and other perfection requirements (see part 
3, subpart 2, and part 5) provide for public notice that 
overcomes any potential misleading effects of a debtor's 
use and control of collateral. Moreover, nothing in this sec- 
tion prevents the debtor and secured party from agreeing 
to procedures by which the secured party polices or moni- 
tors collateral or to restrictions on the debtor's dominion. 
However, this article leaves these matters to agreement 
based on business considerations, not on legal require- 
ments. 

3. Possessory Security Interests. Subsection (b) makes 
clear that this section does not relax the requirements for 
perfection by possession under section 9-315. If a secured 


party allows the debtor access to and control over collat- 
eral its security interest may be or become unperfected. 

4, Permissible Freedom for Debtor to Enforce Collat- 
eral. Former section 9-205 referred to a debtor's "liberty . 
. to collect or compromise accounts or chattel paper." This 
section recognizes the broader rights of a debtor to "en- 
force," as well as to "collect" and "compromise" collateral. 
This section's reference to collecting, compromising, and 
enforcing "collateral" instead of "accounts or chattel pa- 
per" contemplates the many other types of collateral that 
a debtor may wish to "collect, compromise, or enforce": 
E.g., deposit accounts, documents, general intangibles, 
instruments, investment property, and letter-of-credit 
rights. 


ANNOTATIONS 


Repeals and reenactments. — Laws 2001, ch, 139, § 
15 repealed former 55-9-205 NMSA 1978, as amended by 
Laws 1985, ch. 193, § 15, and enacted a new section, effec- 
tive July 1, 2001. 

Law reviews. — For article, "Attachment in New Mex- 
ico - Part. I," see 1 Nat. Resources J. 303 (1961). 

Am, Jur. 2d, A.L.R. and C.J.S. references. — Forfei- 
ture by innocent vendor of articles sold conditionally and 
used by vendee in violation of law, 2. A.L.R. 1596. 

Statutes relating specifically to selling personal prop- 
erty previously sold under conditional sale, 33 A.L.R. 853, 
56 A.L.R. 1217, 

Validity of chattel mortgage where mortgagor is given 
right to sell, 73 A.L.R. 236. 

Chattel mortgagee's consent to sale of mortgaged prop- 
erty as waiver of lien, 97 A.L.R. 646, 

Recovery by conditional seller or buyer, or person stand- 
ing in his shoes, against third person for damage or de- 
struction of property, 67 A.L.R.2d 582. 


55-9-206. Security interest arising in purchase or delivery of financial 


asset. 


(a) A security interest in favor of a securities intermediary attaches to a person! 8 security en- 


titlement if: 


(1) the person buys a financial asset through the securities intermediary in a transaction 
in which the person is obligated to pay the purchase price to the securities intermediary at the 


time of the purchase; and 


(2) the securities intermediary credits the financial asset to the buyer's securities adectaslt 


before the buyer pays the securities intermediary. 


(b) The security interest described in Subsection (a) of this section secures the dh at s obliga- 


tion to pay for the financial asset. 


(c) A-security interest in favor of a person that delivers a certificated securiey or ae financial 
asset represented by a writing attaches to the security or other financial asset if: / 


(1) the security or other financial asset: 


(A) in the ordinary course of business is transferred by delivery with any necessary 


indorsement or assignment; and 
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(B) is delivered under an agreement between persons in the business of dealing with 
such securities or financial assets; and 
(2) the agreement calls for delivery against payment. 
(d) The security interest described in Subsection (c) of this section secures the obligation to 
make payment for the delivery. 


History: 1978 Comp., § 55-9-206, enacted by Laws will examine the certificate to ensure that it is in good 
2001, ch. 139, § 16. order, and that the delivery matches a trade in which the 
buyer has instructed the seller to deliver to that custodian. 
OFFICIAL COMMENTS If all is in order, the receiving custodian will settle with 
UCC Official Comments © by ALI & the NCCUSL. Re- the delivering custodian through whatever funds settle- 
produced with permission of the PEB for the UCC. All ment system has been agreed upon or is used by custom 
rights reserved. and usage in that market. The understanding of the trade, 
Telosuree. Pither beacon 0-116 however, is that the delivery is conditioned upon payment, 
2. Codification of "Broker's Lien." Depending upon a se- so that if payment is not made for any reason, the security 
curities intermediary's arrangements with its entitlement will be returned to the deliverer. Subsection (c) clarifies the 
holders, the securities intermediary may treat the entitle- _ rights of persons making deliveries in such circumstances. 
ment holder as entitled to financial assets before the en- It provides the person making delivery with a security in- 
titlement holder has actually made payment for them. For terest in the securities or other financial assets; under sub- 
example, many brokers permit retail customers to pay for section (d), the security interest secures the seller's right 
financial assets by check. The broker may not receive final to receive payment for the delivery. Section 8-301 specifies 
payment of the check until several days after the broker has when delivery of a certificated security occurs; that section 
credited the customer's securities account for the financial should be applied as well to other financial assets as well 
assets, Thus, the customer will have acquired a security en- for purposes of this section, : ; 
titlement prior to payment. Subsection (a) provides that, in 4. Automatic Attachment and Perfection. Subsections 


(a) and (c) refer to attachment of a security interest. At- 


such circumstances, the securities intermediary has a secu- : : ver 
tachment under this section has the same incidents (en- 


rity interest in the entitlement holder's security entitlement. 


Under subsection (b) the security interest secures the cus- forceability, right to proceeds, etc.) as attachment under 
tomer's obligation to pay for the financial asset in question. section 9-203. This section overrides the general attach- 
Subsections (a) and (b) codify and adapt to the indirect hold- ment rules in section 9-203. See section 9-203(c), A secu- 
ing. system the so-called "broker's lien," which has long been ities intermediary's security interest under subsection 
recognized. See Restatement, Security section 12. (a) is perfected by control without further action. See 


sections 8-106 (control) and 9-314 (perfection). Security 
interests arising under subsection (c) are automatically 
perfected. See section 9-309(9). 


3. Financial Assets Delivered Against Payment. Sub- 
section (c) creates a security interest in favor of persons 
who deliver certificated securities or other financial assets 


in physical form, such as money market instruments, if the ANNOTATIONS 

agreed payment is not received. In some arrangements for 

settlement of transactions in physical financial assets, the Repeals and reenactments. — Laws 2001, ch..139, § 
seller's securities custodian will deliver physical certifi- 16 repealed former 55-9-206 NMSA 1978, as amended by 
cates to the buyer's securities custodian and receive a time- Laws 1993, ch. 214, § 6, and enacted a new section, effec- 
stamped delivery receipt. The buyer's securities custodian tive July 1, 2001. 


SUBPART 2. RIGHTS AND DUTIES 


55-9-207. Rights and duties of secured party having possession or 
control of collateral. 


(a) Except.as otherwise provided in Subsection (d) of this section, a secured party shall use 
reasonable care in the custody and preservation of collateral in the secured party's possession. 
In the case of chattel paper or an instrument, reasonable care includes taking necessary steps to 
preserve rights against prior parties unless otherwise agreed. 

(b) Except as otherwise provided in Subsection (d) of this section, if a secured party has pos- 
session of collateral: 

(1) reasonable expenses, including the cost of insurance and payment of taxes or other — 
charges, incurred in the custody, preservation, use or operation of the collateral are chargeable to 
the debtor and are secured by the collateral; 

(2) the risk of accidental loss or damage is on the debtor to the extent of a deficiency in any 
effective insurance coverage; 

(3) the secured party shall keep the collateral identifiable, but fungible collateral may be 
commingled; and 

(4) the secured party may use or Bp ePate the collateral: 

(A) for the purpose of preserving the collateral or its value; 
(B) as permitted by an order of a court having competent jurisdiction; or 
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(C). except in the case of consumer goods, in the manner and to the extent ehiges a 
the debtor. 

(c) Except as otherwise provided in Subsection (d) of this section, a secured party reve pos- 
session of collateral or control of collateral under Section 55-7-106, 55-9-104, 55-9-105, 55-9-106 or 
55-9-107 NMSA 1978: 

(1) may hold as Ba GnEs security any proceeds, except TOT or funds; a ine fond ie 
collateral; 

(2) shall apply money or funds received from the collateral to reduce the secured obliga- 
tion, unless remitted to the debtor; and 

(3) may create a security interest in the collateral. 

(d) Ifthe secured party is a buyer of accounts, chattel paper, payment intangibles‘ or promis- 
sory notes or is a consignor: 

(1) Subsection (a) of this section does not apply unless the secured party is.entitled under 
an agreement: 
(A) to charge back uncollected collateral; or 
(B) otherwise to full or limited recourse against the debtor or a secondary obligor based 
on the nonpayment or other default of an account debtor or other obligor on the collateral; and 
(2) Subsections (b) and (c) of this section do not apply. 


History: 1978 Comp., § 55-9-207, enacted by Laws 4, Applicability Following Default, This section ap- 
2001, ch. 189, § 17; 2005, ch. 144, § 96. plies when the secured party has possession of collateral 
either before or after default. See sections 9-601(b) and 


OFFICIAL COMMENTS 9-609. Subsection (b)(4)(C) limits agreements concerning 
UCC Official Comments © by ALI & the NCCUSL. Re- the use or operation of collateral to collateral other.than 
produced with permission of the PEB for the UCC. All consumer goods. Under section 9-602(1), a debtor cannot 


hts r d. waive or vary that limitation. | 
ee aE Former section 9-207. 5. "Repledges" and Right of Redemption. Subsection 


2, Duty of Care for Collateral in Samira Party's Posses- (c)(3) eliminates, the qualification in former section 9- -207 
sion. Like former Section 9-207 [55-9-207 NMSA 1978], Sub- to the effect that the terms of a "repledge" may not "im- 
section (a) imposes a duty of care, sim ilar to that imposed on pair" a debtor's "right to redeem" collateral. The change 
a pledgee at common law, on a secured party in possession of is primarily for clarification. There is no basis on which to 
collateral, See Restatement, Security §§ 17, 18. In many cases draw from subsection (¢)(3) any inference concerning the 
a secured party in possession of collateral may satisfy this debtor's right to redeem the collateral. The debtor enjoys 


duty by notifying the debtor of action that should be taken that right under section. 9-623; this section need not ad- 
and allowing the debtor to take the action itself, If the se- dress it. For example, if the collateral is a negotiable note 
cured party itself takes action, its reasonable expenses may that the secured party (SP-1) repledges to SP-2, nothing 
be added to the secured obligation. The revised definitions in this section suggests that the debtor (D) does not retain 
of "collateral," "debtor," and "secured party" in Section 9-102 the right to redeem the note upon payment to SP-1 of all 
[55-9-102 NMSA 1978] make this section applicable to col- obligations secured by the note. But, as explained below, 
lateral subject to an agricultural lien if the collateral is in the debtor's unimpaired right to redeem as against the 
the lienholder's possession. Under Section 1-302 [55-1-302 debtor's original secured party nevertheless may not be 
NMSA 1978] the duty to exercise reasonable care may not enforceable as against the new secured party. __ 
be disclaimed by agreement; although ‘under that section the In resolving questions that arise from the creation.of a 
parties remain free to determine by agreement standards security interest by SP-1, one must take care to distinguish 
that are not manifestly unreasonable as to what constitutes D's rights against SP-1 from D's rights against SP-2. Once 
reasonable care. Unless otherwise agreed, for a secured party D discharges the secured obligation, D becomes entitled to 
in possession of chattel paper or an instrument, reasonable the note; SP-1 has no legal basis upon which to withhold it. 
care includes the preservation of rights against prior parties. If, as a practical matter, SP-1 is unable to return the note 
The secured party's right to have instruments or documents because SP-2 holds it as collateral for SP-1's unpaid debt, 
indorsed or transferred to it or its order is dealt with in the then SP-1 is liable to D under the law of conversion. 
relevant sections of Articles 3, 7, and 8. See Sections 3-203(c), | Whether SP-2 would be liable to D depends on the rela- 
7-506, 8-304(d) [55-3-203(c), 55-7-506, 55-8-804(d) NMSA tive priority of SP-2's security interest and D's interest. 
1978, respectively). By permitting SP-1 to create a security interest in the col- 
8. Specific Rules When Secured Party in Possession or lateral (repledge), subsection (c)(3) provides a statutory 
. Control of Collateral. Subsections (b) and (c) provide rules power for SP-1 to give SP-2 a security interest (subject, 
following common law precedents which apply unless the  °f course, to any agreement by SP-1 not to give a secu- 
parties otherwise agree. The rules in subsection (b) apply rity interest). In the vast majority of cases where repledge 
to typical issues that may arise while a secured party is in rights are significant, the security interest of the second 
possession of collateral, including expenses, insurance, and secured party, SP-2 in the example, will be senior to the 
taxes, risk of loss or damage, identifiable and fungible col- debtor's interest. By virtue of the debtor's consent or.Ap- 
lateral, and use or operation of collateral. Subsection (c) plicable legal rules, SP-2 typically would cut off D's rights 
contains rules that apply in certain circumstances that may in investment property or be immune from D's claims. 
arise when a secured party is in either possession or control See sections 3-306 and 9-331 (holder in due course), 8- 
of collateral. These circumstances include the secured. par- 303 (protected purchaser), 8-502 (acquisition of a security 
ty's receiving proceeds from the collateral and the secured entitlement), and 8-503(e) (action by entitlement holder). 
party's creation of a security interest in the collateral. Moreover, the expectations and business practices in some 


markets, such as the securities markets, are such that D's 
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consent to SP-2's taking free of D's rights inheres in D's 
creation of SP-1's security interest: which gives rise to SP- 
1's power under this section. In these:situations, D would 
have no right to recover the collateral or recover damages 
from SP-2. Nevertheless, D would have a damage claim 


SECURED TRANSACTIONS 


against SP-1 if SP-1 had given a security interest to SP-2 © 


in breach of its agreement with D. Moreover, if SP-2's se- 
curity interest secures an amount that is less than the 
amount secured by SP-1's security interest (granted by 
D), then D's exercise of its right to redeem would provide 
value sufficient to discharge SP-1's obligations to SP-2. 

For the most part this section does.not change the law 
under former section 9-207, although eliminating the ref- 
erence to the debtor's right of redemption may alter the 
secured party's right to repledge in one respect. Former 
section 9-207 could have been read to limit the secured 
party's statutory right to repledge collateral to repledge 
transactions in which the collateral did not secure a 
greater obligation than that of the original debtor. Inas- 
much as this is a matter normally dealt with. by agree- 
ment between the debtor and secured party, any change 
would appear to have little practical effect. 

6. '"Repledges’ of Investment Property. The following 
example will aid the discussion of "repledges" of invest- 
ment property. 

Example: Debtor grants Alpha Bank a security inter- 
est in a security entitlement that includes 1000 shares 
of XYZ. Co, stock that Debtor holds through an account 
with Able & Co, Alpha does not have an account with Able. 
Alpha uses Beta Bank as its securities custodian. Debtor 
instructs: Able to transfer the shares to Beta, for the ac- 
count of Alpha, and Able does so. Beta then credits Alpha's 
account. Alpha has control of the security entitlement for 
the 1000 shares under section 8-106(d). (These are the 
facts of Example 2, section 8-106, comment 4.) Although, 
as between Debtor and Alpha, Debtor may have become 
the beneficial owner of the new securities entitlement 
with Beta, Beta has agreed to act on Alpha's entitlement 
orders because, as between Beta and Alpha, Alpha has be- 
come the entitlement, holder. 

Next, Alpha grants Gamma Bank a security interest in 
the security entitlement with Beta that includes the 1000 
shares of XYZ Co, stock. In order to afford Gamma control 
of the entitlement, Alpha instructs Beta to transfer the 
stock to Gamma's custodian, Delta Bank, which credits 
Gamma's account for 1000 shares. At this point Gamma 
holds its securities entitlement for its benefit as well as 
that of its debtor, Alpha. Alpha's derivative rights also are 
for the benefit of Debtor. 

In many, probably most, situations and at any particular 
point in time, it will be impossible for Debtor or Alpha to 
"trace" Alpha's "repledge" to any particular securities enti- 
tlement or financial asset of Gamma or anyone else. Debtor 
would retain, of course, a right to redeem the collateral from 
Alpha upon satisfaction of the secured obligation. However, 
in the absence of a traceable interest, Debtor would retain 
only a personal claim against Alpha in the event Alpha 
failed to restore the security entitlement to Debtor. More- 
over, even in the unlikely event that Debtor could trace a 
property interest, in the context of the financial markets, 
normally the operation of this section, Debtor's explicit 


agreement to permit Alpha to create a senior security in- 
terest, or legal rules permitting Gamma to cut off Debtor's . 


rights or become immune from Debtor's claims would ef- 
fectively subordinate Debtor's interest to the holder of a 
security interest created by Alpha. And, under the shelter 
principle, all subsequent transferees would obtain interests 
to which Debtor's interest also would be subordinate. 

7. Buyers of Chattel Paper and Other Receivables; 
Consignors. This section has been revised to reflect the 
fact that a seller of accounts, chattel paper, payment i in- 
tangibles, or promissory notes retains ‘no interest in the 
collateral and so is not disadvantaged by the secured 
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party's noncompliance with the requirements of this 
section. Accordingly, subsection (d) provides that subsec- 
tion (a) applies only to security interests that secure'an 
obligation and to sales of receivables in which the buyer 
has recourse against the debtor. (Of course, a buyer of 
accounts or payment intangibles could not have "posses- 
sion" of original collateral, but might have possession of 
proceeds, such as promissory notes or checks.) The mean- 
ing of "recourse" in this respect is limited to recourse 
arising out of the account debtor's failure to pay or other 
default. 

Subsection (d) makes subsections (b). and (c) inappli- 
cable to buyers of accounts, chattel paper, payment in- 
tangibles, or promissory notes and consignors. Of course, 
there is no reason to believe that a buyer of receivables or 
a consignor could not, for example, create a security inter- 
est or otherwise transfer an interest in the collateral, re- 
gardless of who has possession of the collateral. However, 
this section leaves the rights of those owners to law other 
than article 9. 


ANNOTATIONS 


Repeals and reenactments. — Laws 2001, ch. 139, § 
17 repealed former 55-9-207 NMSA 1978, as enacted by 
Laws 1961, ch, 96, § 9-207, and enacted a new section, ef- 
fective July 1, 2001. 

The 2005 amendment, effective January 1, 2006, adds 
the reference to Section 55-7-106 NMSA 1978 in Subsec- 
tion (c). 

Decisions under former 55-9-207 NMSA 1978. — 
In light of the similarity of this section and former Sec- 
tion 55+9-207 NMSA 1978, annotations decided: under 
former 55-9-207 NMSA 1978 have been included.in the 
annotations in this section. 

Proof of claim of loss. — In order to establish a right 
to claim any loss under this section, a debtor must show: 
(1) that he suffered a loss; and (2) that he was willing and 
able to make a tender, thereby regaining a possessory in- 
terest in the collateral. Cordova v. Lee Galles Oldsmobile, 
Inc., 1988-NMCA-088, 100 N.M. 204, 668 P.2d 320 (de- 
cided under former law), 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 68A 
Am. Jur. 2d Secured Transactions § 524 et seq. 

Effect of repledge by one who at time holds property un- 
der tentative agreement for pledge which is subsequently 
consummated, 24 A.L.R. 433. 

Right of pledgee to allowance for expenses in connection 
with pledge, 40 A.L.R. 258. 

Junior chattel mortgagee's liability to senior chattel 
mortgagee for conversion, 43 A.L.R. 388. 

Personal liability of mortgagor as affected by chattel 
mortgagee’ s failure to pursue proper course after taking 
possession, 47 A.L.R. 582. 

Sale of mortgaged chattels for unduly low price as con- 
version, 73 A.L.R. 839. 

Duty of stockbroker, in performance of obligation to de- 
liver, security of stock or other security, to tender identical 
certificate or security, 75 A.L.R. 746. 

Extinguishment of pledgor's entire indebtedness to 
pledgee by conversion by pledgee of subject of pledge, 87 
A.L.R. 586. 

Interest on damages for pledgee's refusal to return 
pledge property, 96 A.L.R. 18, 36 A.L.R.2d 337. 

Bailee's express agreement to return property, or to re- 
turn it in specified condition, as enlarging his common- 
law liability; where property is pledged or given as secu- 
rity, 150 A.L.R. 269. 

Purchase by pledgee as subject of pledge, 37 A.L.R.2d 
1381, 

Punitive or exemplary damages for conversion of per- 
sonalty by one other than chattel mortgagee or condi- 
tional seller, 54 A.L.R.2d 1361. 
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Liability of pawnbroker or pledgee for theft by third Secured party's duty under UCC § 9-207(2)(c) to reduce 
person of pawned or pledged property, 68 A.L.R.2d secured obligation by increase or profits received from col 
1259. lateral; 45 A.L.R.4th 394. 


55-9-208. Additional duties of secured party berine control of collateral. 


(a) This section applies to cases in which there is no outstanding secured obligation and the 
secured party is not committed to make advances, incur obligations or otherwise give value. | 
(b) Within ten days after receiving an authenticated demand by the debtor: . 

(1) asecured party having control of a deposit account under Paragraph (2) of Subsection 
(a) of Section 55-9-104 NMSA 1978 shall send to the bank with which the deposit account is main- 
tained an authenticated statement that releases the bank oe any further obligation to comply 
with instructions originated by the secured party; 

(2) asecured party having control of a deposit account under Paragraph (3) of Subsection 
(a) of Section 55-9-104 NMSA 1978 shall: 

(A) pay the debtor the balance on deposit in the deposit account; or 

(B) transfer the balance on deposit into a deposit account in the debtor's name; 

(3) a secured party, other than a buyer, having control of electronic chattel paper under 
Section 55-9-105 NMSA 1978 shall: 

(A) communicate the authoritative copy of the electronic chattel paper to the debtor 
or its designated custodian; 

(B) if the debtor designates a custodian that is the designated custodian with which 
the authoritative copy of the electronic chattel paper is maintained for the secured party, com- 
municate to the custodian an authenticated record releasing the designated custodian from any 
further obligation to comply with instructions originated by the secured party and instructing the 
custodian to comply with instructions originated by the debtor; and 

(C) take appropriate action to enable the debtor or its designated custodian to make 
copies of or revisions to the authoritative copy that add or change an identified assignee of the 
authoritative copy without the consent of the secured party; 

(4) asecured party having control of investment property under Paragraph (2) of sien 
tion (d) of Section 55-8-106 NMSA 1978 or Subsection (b) of Section 55-9-106 NMSA 1978 shall 
send to the securities intermediary or commodity intermediary with which the security entitle- 
ment or commodity contract is maintained an authenticated record that releases the securities 
intermediary or commodity intermediary from any further obligation to gietiiles with entitlement 
orders or directions originated by the secured party; 

(5) asecured party having control of a letter-of-credit right under Section 55-9-107 NMSA 
1978 shall send to each person having an unfulfilled obligation to pay or deliver proceeds of the 
letter of credit to the secured party an authenticated release from any further obligation to pay or 
deliver proceeds of the letter of credit to the secured party; and 

(6) asecured party having control of an electronic document shall: 

(A) give control of the electronic document to the debtor or its designated custodian; 

(B) if the debtor designates a custodian that is the designated custodian with which 
the authoritative copy of the electronic document is maintained for the secured party, communi- 
cate to the custodian an authenticated record releasing the designated custodian from any further 
obligation to comply with instructions originated by the secured party and oct ps the custo- 
dian to comply with instructions originated by the debtor; and 

(C) take appropriate action to enable the debtor or its designated custodian to make 
copies of or revisions to the authoritative copy which add or change an identified assignee of the 
authoritative copy without the consent of the secured party. 


History: 1978 Comp., § 55-9-208, enacted by Laws 1. Source. New. 
2001, ch. 139, § 18; 2005, ch. 144, § 97. 2. Scope and Purpose. This section imposes dintion 
' on a secured party who has control of a deposit account, 
OFFICIAL COMMENTS electronic chattel paper, investment property, or a letter- 
UCC Official Comments © by ALI & the NCCUSL. Re- of-credit right. The duty to terminate the secured party's 
produced with permission of the PEB for the UCC. All control is analogous to the duty to file a termination state- 
rights reserved. ment, imposed by section 9-513. Under subsection (a), it 
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applies only when there is no outstanding secured obliga- 
tion and the secured party is not committed to give value. 
The requirements of this section can be varied by agree- 
ment under section 1-102(3). For example, a debtor could 
by contract agree thatithe secured party may comply with 
subsection (b) by releasing control more than 10 days af- 
ter demand. Also, duties under this section should not be 
read to conflict with the terms of the collateral itself. For 
example, if the collateral is a time deposit account, subsec- 
tion (b)(2) should not require a secured party with control 
to make an early withdrawal of the funds (assuming that 
were possible) in order to pay them over to the debtor or 
put them in an account in the debtor's name. 

3. Remedy for Failure to Relinquish Control. If a se- 
cured party fails to comply with the requirements of 
subsection (b), the debtor has the remedy set forth in sec- 
tion 9-625(e). This remedy is identical to that applicable 
to failure to provide or file a termination statement under 
section 9-513. 

4. Duty to Relinquish Possession. Although section 9- 
207 addresses directly the duties of a secured party in 
possession of collateral, that section does not require the 
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secured party to relinquish possession when the secured 
party ceases to hold a security interest. Under common 
law, absent agreement to the contrary, the failure to relin- 
quish possession of collateral upon satisfaction:of the se- 
cured obligation would constitute a conversion, Inasmuch 
as problems apparently have not surfaced in the absence 
of statutory duties under former article 9 and the common 
law duty appears to have been sufficient, this article does 
not impose a statutory duty to.relinquieh possession. 


ANNOTATIONS 


Repeals and reenactments. — Laws 2001, ch. 139, § 
18 repealed former 55-9-208 NMSA 1978, as enacted. by 
Laws 1961, ch. 96, § 9-208, and enacted a new section, ef- 
fective July 1, 2001. 

The 2005 amendment, effective January 1, 2006, adds 
Subsection (b)(6) to provide that a secured party who has 
control of an electronic document.shall give control of the 
document to the persons specified in Subsections (b)(6)(A) 
through (C), 


55-9-209. Duties of secured party if account debtor has been 


notified of assignment. 


(a) Except as otherwise provided in Subsection (c) of this section, this section applies if; 
(1) there is no outstanding secured obligation; and 
(2) the secured party is not committed to make advances, incur obligations or otherwise 


give value. 


(b) Within ten days after Spi an authenticated demand by the debtor;'a secured party 
shall send to an account debtor that has received notification of an assignment to the secured 
party as assignee under Subsection (a) of Section 55-9-406 NMSA 1978 an authenticated record 
that releases the account debtor from any further obligation to the secured party. 

(c) This section does not apply to an assignment constituting the sale of an account, chattel 


paper or payment intangible. 


History: 1978 Comp., § 55-9-209, enacted by Laws 
2001, ch. 139, § 19. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

1. Source. New. 

2. Scope and Purpose. Like sections 9-208 and 9-513, 
which require a secured party to relinquish control of collat- 
eral and to file or provide a termination statement for a fi- 
nancing statement, this section requires a secured party to 
free up collateral when there no longer is any outstanding 


secured obligation or any commitment to give value in the 
future. This section addresses the case in which account 
debtors have been notified to pay a secured party to whom 
the receivables have been assigned. It requires the secured 
party (assignee) to inform the account debtors that they no 
longer are obligated to make payment to the secured party. 
See subsection (b). It does not apply to account debtors 
whose obligations on an account, chattel paper, or payment 
intangible have been sold. See subsection (c). 


ANNOTATIONS 


Effective dates. — Laws 2001, ch. 139, § 155 makes 
the act effective July 1, 2001. 


55-9-210. Request for accounting; request regarding list of 
collateral or statement of account. 


(a). In this section: 


(1) "request" means a record of a type described in Paragraph (2), (3) or (4) of this subsection; 

(2) "request for an accounting” means a record authenticated by a debtor requesting that 
the recipient provide an accounting of the unpaid obligations secured by collateral and reasonably 
identifying the transaction or relationship that is the subject of the request; 

(3) "request regarding a list of collateral" means a record authenticated by a debtor re- 


questing that the recipient approve or correct a list of what the debtor believes to be the collateral 
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securing an obligation and reasonably identifying the transaction or relationship that is the sub- 
ject of the request; and 

(4). "request.regarding a statement of account" means a record authenticated by.a debtor 
requesting that the recipient approve or correct a statement indicating what the debtor believes 
to be the aggregate amount of unpaid obligations secured by collateral as of a specified date and 
reasonably identifying the transaction or relationship that is the subject of the request. 

(b) Subject¢o Subsections (c), (d), (e) and (f) of this section, a secured party, other than a buyer 
of accounts, chattel. paper, payment intangibles or promissory notes or a consignor, shall comply 
with a request within fourteen days after receipt: | 

(1) in the case of a request for an accounting, by authenticating and sending to the debtor 
an accounting; and 

(2) in the case of a request regarding a list of collateral or a request regarding a statement 
of account, by authenticating and sending to the debtor an approval or correction. 

(c) A-secured party that claims a security interest in all of a particular type of collateral owned 
by the debtor may comply with a request regarding a list of collateral by sending to the debtor an 
authenticated record including a statement to that effect within fourteen days after receipt. 

(d) A person that receives a request regarding a list of collateral, claims no interest in the col- 
lateral when it receives the request and claimed an interest in the collateral at an earlier time 
shall comply with the request within fourteen days after receipt by sending to the debtor an au- 
thenticated record: 

(1) disclaiming any interest in the collateral; and 
(2). if known to the recipient, providing the name and mailing address of any assignee of or 
successor to the recipient's interest in the collateral. 

(e) A person that receives a request for.an accounting or a request regarding a statement of ac- 
count, claims no interest in the obligations when it receives the request and claimed an interest in 
the obligations at an earlier time shall comply with the request within fourteen days after receipt 
by sending to the debtor an authenticated record: 

(1) disclaiming any interest in the obligations; and 
(2) if known to the recipient, providing the name and mailing address of any assignee of or 
successor to the recipient's interest in the obligations. 
(f) A debtor is entitled without charge to one response to a request under this section 
during any six-month period. The secured party may require payment of a charge not exceeding 
twenty-five dollars ($25.00) for each additional response. 


History: 1978 Comp., § 55-9-210, enacted by Laws and prospective purchasers from a debtor may have legiti- 
2001, ch. 139, § 20. mate needs for more detailed information, it is necessary 
to provide a procedure under which the secured party will 
OFFICIAL COMMENTS be required to provide information. On the other hand, 
UCC. Official Comments © by ALI & the NCCUSL. Re- the secured party should not be under a duty to disclose 
produced with permission. of the PEB for the UCC, All any details of the debtor's financial affairs to any casual 
rights reserved. inquirer or competitor who may inquire. For this reason, 
1. Source, Former section 9-208. this section gives. the right to request information to the 
2. Scope and Purpose, This section provides a proce- debtor only, The debtor may submit a request in connec- 
dure whereby a debtor may obtain from a secured party tion with negotiations with subsequent creditors and pur- 
information about the secured obligation and the col- chasers, as well as for the purpose of determining the sta- 
lateral in which the secured party may claim a security tus of its credit relationship or demonstrating which of its 
interest. It clarifies and resolyes some of the issues that assets are free of a security interest. 
arose under former section 9-208 and makes information 4. , Permitted Types of Requests for Information, Sub- 
concerning the secured indebtedness readily available to section (a) contemplates that a debtor may request ioe 
debtors, both before and after default. It applies to agri- types of information by submitting three types of " 
cultural lien transactions (see the definitions of "debtor," quests" to the secured party, First, the debtor ra request 
"secured party," and "collateral" in section 9-102), but gen- the secured party to prepare and send an accounting 
erally not to sales of receivables. See subsection (b). (defined in section 9-102), Second, the debtor may submit 
3, Requests by Debtors Only. A financing statement to the secured party a list of collateral for the secured par- 
filed under part 5 may disclose only that a secured party ty's approval or correction. Third, the debtor may submit 
may have a security interest in specified types of collat- to the secured party for its approval or correction a state- 
eral. In most cases the financing statement will contain no ment of the aggregate amount of unpaid secured obliga- 
indication of the obligation (if any) secured, whether any tions. Inasmuch as a secured party may have numerous 
security interest actually exists, or the particular prop- transactions and relationships with a debtor, each request 
erty subject to a security interest. Because creditors of must identify the relevant transactions or relationships. 


Subsections (b) ‘and (c) require the secured party to 
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respond to a request within 14 days’ following receipt of section 9-602(2). Section 9-625 sets forth the remedies for 
the request. noncompliance with the requirements of this section. 

5. Recipients Claiming No Interest in the Transaction. 7. Limitation on Free Responses to Requests. Under 
A debtor may be unaware that a creditor:with whom it has subsection (f), during a six-month period a debtor is en- 
dealt has assigned its security interest or the secured ob- titled to receive from the secured party one free response 
ligation. Subsections (d) and (e) impose upon recipients of to a request. The debtor is not entitled to a free response 
requests under this section the duty to inform the debtor to each type of request (i.e., three free responses) during a 
that they claim no interest in the collateral or secured ob- six-month period. 


ligation, respectively, and to inform the debtor of the name 


and mailing address of any known assignee or successor. ANNOTATIONS 
As under subsections (b) and (c), a response to a request Effective dates. — Laws 2001, ch. 139, § 155 makes 
under subsection (d) or (e) is due 14 days following receipt. the act effective July 1, 2001. i { 


6. Waiver; Remedy for Failure to Comply. The debtor's 
rights under this section may not be waived or varied. See 


PARTS 
PERFECTION AND PRIORITY 
SUBPART 1. LAW GOVERNING PERFECTION AND PRIORITY 


55-9-301. Law governing perfection and priority of security interests. 


Except as otherwise provided in Sections: 55-9-303 through 55-9-306 NMSA 1978, the following 
rules determine the law governing perfection, the effect of perfection or nonperfection and the pri- 
ority of a security interest in collateral: 

(1) except as otherwise provided in this section, while a debtor is located in a jurisdiction, the 
local law of that jurisdiction governs perfection, the effect of perfection or nonperfection and the 
priority of a security interest in collateral; 

(2) while collateral is located in a jurisdiction, the local law of that jurisdiction governs perfec- 
tion, the effect. of perfection or nonperfection and the priority of a possessory security interest in 
that collateral; 

(3). except as otherwise provided in Subsection (4) of this section, while tangible negotiable 
documents, goods, instruments, money or tangible chattel paper is located in a jurisdiction, the 
local law of that jurisdiction governs: 

(A) perfection of a security interest in the goods by filing a fixture filing; 

(B) perfection of a security interest in timber to be cut; and 

(C) the effect of perfection or nonperfection and the priority of a nonpossessory security 
interest in the collateral; and 7s 

(4). the local law of the jurisdiction in which the wellhead or minehead is. located governs 
perfection, the effect of perfection or nonperfection and the priority of'a security interest in as- 
extracted collateral. 


' History: 1978 Comp., § 55-9-301, enacted by Laws "perfection, the effect of perfection or non-perfection, and 


2001, ch. 139, § 21; 2005, ch. 144, § 98. the priority of" security interests, Priority, in this context, 
; subsumes all of the rules in Part 3, including "cut off" or 
OFFICIAL COMMENTS "take free" rules such as Sections 9:317(b), (6). and (d), 

UCC Official Comments © by ALI & the NCCUSL. Re- 9-320(a), (b), and (d), and 9-332. This subpart does not 
produced with permission of the PEB for the UCC, All address choice of law for other purposes. For example, 
rights reserved. the law applicable to issues such as attachment, validity, 
1. Source. Former sections 9-103(1)(a) and (b), 9-103(3) characterization (e.g., true lease or security interest), and 
(a) and (b), and 9-103(5), substantially modified. enforcement is governed by the rules in Section 1-105(1) 
2. Scope of This Subpart. Part 3, Subpart 1 (Sections 9- (Revised Section 1-301(a) and (b)); that governing law typ- 


ically is specified in the same agreement that contains the 


301 th h 9-307 tains choice-of-1 les similar t 
b biroue J po mbatas ChOWerais Ait, RHPR ERE Arb security agreement. In transactions to which the Hague 


those of former Section 9-103. Former Section 9-103 gen- Me : : ; 
erally addresses which State's law governs "perfection Securities Convention applies, the requirements for fore- 
and the effect. of perfection or non-perfection of" security closure and the like, the characterization of a transfer as 
interests. See, e.g., former Section 9-103(1)(b), This Arti- being outright or by way of security, and certain other is- 
cle follows the broader and more precise formulation in sues will generally be governed by the law specified in the 
former Section 9-103(6)(b), which was revised in connec- account agreement, See PEB Commentary No. 19, dated 
tion with the promulgation of Revised Article 8 in 1994: April 11, 2017. And, another jurisdiction's law may govern 


951 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


55-9-301 


other third-party matters addressed in this Article. See 
Section 9-401, Comment 3. 

3. Scope of Referral. In disionsting the junisdiction 
whose law governs, this article directs the court to apply 
only the substantive ("local") law of a particular jurisdic- 
tion and not its choice of law rules. 

Example 1: Litigation over the priority of a security in- 
terest in accounts arises in State X. State X has adopted 
the official text of this article, which provides that priority 
is determined by the local law of the jurisdiction in which 
the debtor is located, See section 9-301(1). The debtor is lo- 
cated in State Y. Even if State Y has retained former article 
9 or enacted a nonuniform choice of law rule (e.g., one that 
provides that perfection is governed by the law of State Z), 
a State X court should look only to the substantive law of 
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State Y and disregard State Y's choice of law rule. State - 


Y's substantive law (e.g., its section 9-501) provides that 
financing statements should be filed in a filing office in 
State Y. Note, however, that if the identical perfection issue 
were to be litigated in State Y, the court would look to State 
Y's former section 9-103 or nonuniform section 9-301 and 
conclude that a:filing in State Y is ineffective, 

Example 2: In the preceding example, assume that State 
X has adopted the official text of this article, and State Y 
has adopted a nonuniform section 9-301(1) under which 
perfection is governed by the whole law of State X, includ- 
ing its choice of law rules. If litigation occurs in State X, the 
court should look to.the substantive law of State Y, which 
provides that financing statements are to be filed in a fil- 
ing office in State Y. If litigation occurs in State Y, the court 
should look to the law of State X, whose choice of law rule 
requires that the court apply the substantive law of State Y. 
Thus, regardless of the jurisdiction in which the litigation 
arises, the financing statement should be filed in State Y. 

4. Law Governing Perfection: General Rule. Para- 


graph (1) contains the general rule: The law governing | 


perfection of security interests in both tangible and intan- 
gible collateral, whether perfected by filing or automati- 
cally, is the law of the jurisdiction of the debtor's location, 
as determined under section 9-307. . 
Paragraph (1) substantially simplifies the choice of law 
rules, Former section 9-103 contained different choice of 
law rules for different types of collateral. Under section 9- 
301(1), the law of a single jurisdiction governs perfection 


with respect to most types of collateral, both tangible and’ 


intangible. Paragraph (1) eliminates the need for former 
section 9-103(1)(c), which concerned purchase-money se- 
curity interests in tangible collateral that is intended to 
move from one jurisdiction to the other. It is likely to re- 
duce the frequency of cases in which the governing law 
changes after a financing statement is properly filed. (Pre- 
sumably, debtors change their own location less frequently 
than they change the location of their collateral.) The ap- 
proach taken in paragraph (1) also eliminates some dif- 
ficult priority issues and the need to distinguish between 
"mobile" and "ordinary" goods, and it reduces the number 
of filing offices in which secured parties must file or search 
when collateral is located in several jurisdictions. 

5. Law Governing Perfection: Exceptions. The general 
rule is subject to several exceptions. It does not apply to 
goods covered by a certificate of title (see Section 9-303 
[55-9-303 NMSA 1978]), deposit accounts (see Section 9- 
304 [55-9-304 NMSA; 1978]), investment property (see 
Section 9-305. [55-9-305 NMSA 1978]), or letter-of-credit 
rights (see Section 9-306 [55-9-306 NMSA 1978]). Nor 
does it apply to possessory security interests, i.e., security 
interests that the secured party has perfected by taking 
possession of the collateral (see paragraph (2)), security 
interests perfected by filing a fixture filing (see subpara- 
graph (3)(A)), security interests in timber to be cut (sub- 
paragraph (3)(B)), or security interests in as-extracted col- 
lateral (see paragraph (4)), 


55-9-301 


a. Possessory Security Interests, Paragraph (2) applies 
to possessory security interests and provides that. per- 
fection is governed by the local law of the jurisdiction in 
which the collateral is located. This is the rule of former 
section 9-103(1)(b), except paragraph (2) eliminates the 
troublesome "last event" test of former law. 

The distinction between nonpossessory and possessory 
security interests creates the potential for the same juris- 
diction to apply two different choice of law rules to deter- 
mine perfection in the same collateral. For example, were a 
secured party in possession of an instrument or document 
to relinquish possession in reliance on temporary perfec- 
tion, the applicable law immediately. would change from 
that of the location of the collateral to that of the location 
of the debtor. The applicability of two different choice of law 
rules for perfection is unlikely to lead to any material prac- 
tical problems. The perfection rules of one article 9 jurisdic- 
tion are likely to be identical to those of another. Moreover, 
under paragraph (3), the relative priority of competing secu- 
rity interests in tangible collateral is resolved by reference 
to the law of the jurisdiction in which the collateral is lo- 
cated, regardless of how the security interests are perfected. 

b. Fixture Filings. Under the general rule in para- 
graph (1), a security interest in fixtures may be perfected 
by filing in the office specified by Section 9-501(a) [55-9- 
501-NMSA 1978] as enacted in the jurisdiction in which 
the debtor is located. However, application of this rule to 
perfection of a security interest by filing a fixture filing 
could yield strange results. For example, perfection of a 
security interest in fixtures located in Arizona and owned 
by a Delaware corporation would be governed by the law 
of Delaware. Although Delaware law would send one to 
a filing office in Arizona for the place to file a financing 
statement as a fixture filing, see Section 9-501, Delaware 
law would. not take account of local, nonuniform, real- 
property filing and recording requirements that Arizona 
law might impose. For this reason, paragraph (3)(A) con- 
tains a special rule for security interests perfected by a 
fixture filing; the law of the jurisdiction in which the fix- 
tures are located governs perfection, including the formal 
requisites of a fixture filing. Under paragraph (3)(C), the 
same law governs priority. Fixtures are "goods" as defined 
in Section 9-102 [55-9-102 NMSA 1978]. 

The filing of a financing statement to perfect a security 
interest in collateral of a transmitting utility constitutes 
a fixture filing with respect’ to goods that are or become 


fixtures. See Section 9-501(b). [55-9-501(b), NMSA 1978]. 


Accordingly, to perfect a security interest in goods of this 
kind by a fixture filing, a financing statement must be 


' filed in the office specified by Section 9-501(b) as enacted 
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in the jurisdiction in which the goods are located. If the 
fixtures collateral is located in more than one State, filing 
in all of those States will be necessary to perfect a security 
interest in all the fixtures collateral by a fixture filing. Of 
course, a security interest in-nearly all types of collateral 
(including fixtures) of.a transmitting utility may. be per- 
fected by filing in the office specified by Section 9-501(b) 
as enacted in the jurisdiction in which the transmitting 
utility is located. However, such a filing will not be effec- 
tive as a fixture filing except with respect to goods that 
are located in that jurisdiction. 

c. Timber to Be Cut. Application of the general rule in 
paragraph (1) to perfection of a security interest in tim- 
ber to be cut would yield undesirable results analogous 
to those described with respect to fixtures. Paragraph (3) 
(B) adopts a similar solution: Perfection is governed by the 
law of the jurisdiction in which the timber is located. As 
with fixtures, under paragraph (3)(C), the same law gov- 
erns priority. Timber to be cut also is "goods" as defined in 
section 9-102. 

Paragraph (3)(B) applies only to "timber to be cut," not 
to timber that has been cut. Consequently, once the tim- 
ber is cut, the general choice of law rule in paragraph (1) 
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becomes applicable. To ensure continued perfection, a se- 
cured party should file in both the jurisdiction in which 
the timber to be cut is located and in the state where the 
debtor is located. The former filing would be with the of- 
fice in which a real property mortgage would be filed, and 
the latter would be a central filing. See section 9-501. 

d. As-Extracted Collateral. Paragraph (4) adopts the 
rule. of former section 9-103(5) with respect to certain 
security interests in minerals and related accounts, Like 
security interests in fixtures perfected by filing a fixture 
filing, security interests in minerals that are as-extracted 
collateral are perfected by filing in the office designated 
for the filing or recording of a mortgage on the real prop- 
erty. For the same reasons, the law governing perfection 
and priority is the law of the jurisdiction in which the 
wellhead or minehead is located. 

6. ‘Change in Law Governing Perfection, When the 
debtor changes its location to another jurisdiction, the ju- 
risdiction whose law governs perfection under paragraph 
(1) changes, as well, Similarly, the law governing perfec- 
tion of a possessory security interest in collateral under 
paragraph (2) changes when the collateral is removed 
to another jurisdiction. Nevertheless, these changes will 


SECURED TRANSACTIONS 


55-9-302 


rather than concerns about priority. There is no reason to 
preserve this distinction under the bifurcated approach. 
Particularly serious confusion may arise when the 
choice of law rules ofa given jurisdiction result in each of 
two competing security interests in the same collateral be- 
ing governed by a different priority rule. The potential for 
this confusion existed under former section 9-103(4) with 
respect to chattel paper: Perfection by possession was gov- 
erned by the law of the location of the paper, whereas per- 
fection by filing was governed by the law of the location of 
the debtor. Consider the mess that would have been cre- 
ated if the language or interpretation of former section 9- 
308 were to differ in'the two relevant states, or if one of 
the relevant jurisdictions (e.g., a foreign country) had not 
adopted article 9. The potential for confusion could have 
been exacerbated when a secured party perfected both by 
taking possession in the state where the collateral is lo- 
cated (State A) and by filing in the state where the debtor 
is located (State B) - a common practice for some chattel 
paper financers. By providing that the law of the juris- 
diction in which the collateral is located governs priority, 


paragraph (3) substantially diminishes this problem. 


not result in an immediate loss of perfection. See sec-. + 


tion 9-316(a) and (b), 


7. Law Governing Effect of Perfection and Priority: ' 


Goods, Documents, Instruments, Money, Negotiable Docu- 
ments, and. Tangible Chattel Paper. Under former, sec- 
tion 9-103, the law of a single jurisdiction governed both 
questions of perfection and those of priority. This article 
generally adopts that approach. See paragraph (1). But 
the approach may create.problems if the debtor and col- 
lateral are located in different jurisdictions, For example, 
assume a security interest in equipment located in Penn- 
sylvania is perfected by filing in Illinois, where the debtor 
is located, If the law of the jurisdiction in which the debtor 
is located were to govern priority, then the priority of an 
execution lien on goods located in Pennsylvania would be 
governed by rules enacted by the Illinois legislature. — 

To address this problem, paragraph (3)(C) divorces 
questions of perfection from questions of "the effect of 
perfection or nonperfection and the priority of a security 
interest." Under paragraph (3)(C), the rights of competing 
claimants to tangible collateral are resolved by reference 
to the law of the jurisdiction in which the collateral is lo- 
cated. A similar bifurcation applied to security interests 
in investment property under former section 9- 103(6), See 
section 9-305. 

Paragraph (3)(C) applies the law of the situs to deter- 
mine priority only with respect to goods (including fix- 
tures), instruments, money, negotiable documents, and 
tangible chattel paper. Compare former section 9-103(1), 
which applied the law of the location of the collateral to 
documents, instruments, and "ordinary" (as opposed to 
"mobile") goods. This article does not distinguish among 
types of goods. The ordinary obile goods distinction ap- 
pears to address concerns about where to file and search, 


8. Non-U.S, Debtors. This article applies the same 
choice of law rules to all debtors, foreign and domestic. For 
example, it adopts the bifurcated approach for determin- 
ing the law applicable to security interests in goods and 
other tangible collateral. See comment 5(a), above. The 
article contains a new rule specifying the location of non-- 
U.S. debtors for purposes of this part. The rule appears 
in section 9-307 and is explained in the Reporters' Com- 
ments following that section. Former section 9-103(3)(c), 
which contained a special choice of law rule governing se- 
curity interests created by debtors located in a non-US, 
jurisdiction, proved unsatisfactory and was deleted. 


ANNOTATIONS 


Repeals and reenactments. — Laws 2001, ch. 139, 
§ 21 repealed former 55-9-301 NMSA 1978, as amended 
Laws by 1996, ch. 47, § 62, and enacted a new section, ef- 
fective July 1, 2001. 

The 2005 amendment, effective January 1, 2006, 
changes the phrase "negotiable documents" to "tangible 
negotiable documents" in Subsection (3). 

Law reviews. — For article, "The Warehouseman vs. 
the Secured Party: Who Prevails When the Warehouse- 
man's Lien Covers Goods Subject. to a Security Interest? . 
see 8 Nat. Resources J, 331 (1968). 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 68A 
Am, Jur. 2d Secured Transactions § 288 et seq. 

Construction and application of statutory provision 
respecting registration of mortgages or other liens on 
personal property in case of residents of other states, 10 
A.L.R.2d 764. 

Conflict of laws as to chattel mortgages and conditional 
sales of chattels, 18 A.L.R.2d 1312. 


55-9-302, Law governing perfection and priority of agricultural liens. 


While farm Forde bbs are located in a jurisdiction, the local law of that jurisdiction governs per- 
fection, the effect of perfection or nonperfection and the priority of an agricultural lier! on the farm 


products. 


History: 1978 Comp., § 5 55-9-302, en atiea by Laws 
2001, ch. 139, aaa 
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1. Sources New. lien on proceeds, it may be appropriate for courts to apply 
2. Agricultural Liens. This section provides intiead of- the choice-of-law rule in this section to determine priority 
law rules for agricultural liens on farm products. Perfec- in the proceeds. 
tion, the effect of perfection or nonperfection, and priority 
all are governed by the law of the jurisdiction in which the ANNOTATIONS 
farm products are located. Other choice-of-law rules, in- Cross referetices, — For Farm Products Secured Tn- 
cluding Section 1-301 [55-1-301 NMSA 1978], determine —taroat Act seo 5613-1 NMSA 1958, 
which jurisdiction's law governs other matters, such as Repeals and reenactments. — Laws 2001, ch. 139, § 
the secured party's rights on default. See Section 9-301 22 repealed former 55-9-302 NMSA 1978, as amended by 
[55-9-301 NMSA 1978], Comment 2. Inasmuch as no agri- Laws 1996, ch. 47, § 63, and enacted a new section, effec- 


cultural lien on proceeds arises under this Article, this sec- tive July 1, 2001. 
tion does not expressly apply to proceeds of agricultural 
liens. However, if another statute creates an agricultural 


55-9-303. Law governing perfection and priority of security interests in 
goods covered by a certificate of title. 


(a) This section applies to goods covered by a certificate of title, even if there is no other re- 
lationship between the jurisdiction under whose certificate of title the goods are covered and the 
goods or the debtor. 

(b) Goods become covered by a certificate of title when a valid application for the certificate of 
title and the applicable fee are delivered to the appropriate authority. Goods cease to be covered by 
a certificate of title at the earlier of the time the certificate of title ceases to be effective under the 
law of the issuing jurisdiction or the time the goods become covered subsequently by a certificate 
of title issued by another jurisdiction. 

(c) The local law of the jurisdiction under whose certificate of title the goods are covered gov- 
erns perfection, the effect of perfection or nonperfection and the priority of a security interest in 
goods covered by a certificate of title from the time the goods become covered by the certificate of 
title until the goods cease to be covered by the certificate of title. 


History: 1978 Comp., § 55-9-303, enacted by Laws subject to any security interests by looking at the certifi- 
2001, ch. 139, §'28. cate of title. But certificates of title cover certain types of 
goods in some states but not in others, A secured party 
OFFICIAL COMMENTS who does not realize this may extend credit and attempt 
UCC Official Comments © by ALI & the NCCUSL. Re- to perfect by filing in the jurisdiction in which the debtor 
produced with permission of the PEB for the UCC. All is located. If the goods had been titled in another jurisdic- 
rights reserved. tion, the lender would be unperfected. 
1. Source Former section 9- 103(2)( a) and (b), substan- Subsection (b) explains when goods become covered by a 
tially revised. certificate of title and when they cease to be covered, Goods 
2, Scope of This Section. This section applies to "goods may become covered by a certificate of title, even though 
covered by_a certificate of title," The new definition of "cer- no certificate of title has issued. Former section 9-103(2)(b) 
tificate of title" in section 9-102 makes clear that this sec- provided that the law of the jur isdiction issuing the cer- 
tion applies not only to certificate-of-title statutes under tificate ceases to apply upon "surrender" of the certificate. 
which perfection occurs upon notation of the security in- This article eliminates the concept of "surrender." However, 
terest on the certificate but also to those that contemplate if the certificate is surrendered in conjunction with an ap- 
notation but provide that perfection is achieved by another propriate application for a certificate to be issued by an- 
method, e.g., delivery of designated documents to an offi- other jurisdiction, the law of the original jurisdiction ceases 
cial, Subsection (a), which is new,.makes clear that this sec- to apply because the goods became covered subsequently 
tion applies to certificates of a jurisdiction having no other by a certificate of title from another jurisdiction, Alterna. 
contacts with the goods or the debtor. This result comports tively, the law of the original jurisdiction Ceaser to apply 
with most of the reported cases on the subject and with when the certificate "ceases to be effective" under the law 
contemporary business practices in the trucking industry. of that jurisdiction. Given the diversity in certificate-of-title 
8. Law Governing Perfection and Priority. Subsection , statutes, the term "effective" is not defined, 
(c) is the basic choice of law rule for goods covered by a cer- 4, Continued Perfection. The fact that the law of one 
tificate of title. Perfection and priority of a security interest state ceases to apply under subsection (b) does not mean 
are governed by the law of the jurisdiction under whose that a security interest perfected under that law becomes 
certificate of title the goods are covered from the time the unperfected automatically. In most:cases, the security inter- 
goods become covered by the certificate of title until the est will remain perfected. See section 9-316(d) and (e). More- 
goods cease to be covered by the certificate of title. over, a perfected security interest may be subject to defeat 
Normally, under the law of the relevant jurisdiction, by certain buyers and secured parties. See section 9-337. 
the perfection step would consist of compliance with that 5. Inventory, Compliance with a certificate-of-title 
jurisdiction's certificate-of-title statute and a resulting statute generally is not the method of perfecting security 
notation of the security interest on the certificate of title. interests in inventory. Section 9-311(d) provides that a se- 
See section 9-311(b). In the typical case of an automobile curity interest created in inventory held by a person in 
or over-the-road truck, a person who wishes to take a se- the business of selling goods of that kind is subject to the 
curity interest in the vehicle can ascertain whether it is normal filing rules; compliance with a certificate-of-title 
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statute is not necessary or effective to perfect the security - not compliance with State A's certificate-of-title statute. 
interest. Most certificate-of-title statutes are in accord. For that reason, the goods are not covered by a "certifi- 
The following example explains the subtle relationship cate of title," and the second condition is not met. Thus, 
between this rule and the choice of law rules in section 9- section 9-303 does not apply to the goods. Instead, sec- 
303 and former section 9-103(2): ; tion 9-301 'applies,and the applicable law is that of State 
Example: Goods are located in State A and covered by B, where the debtor (dealer) is located. 
a certificate of title issued under the law of State A. The 6. External Constraints on This Section. The need 
State A certificate of title is "clean"; it does not reflect a to coordinate article 9 with a variety of nonuniform 
security interest. Owner takes the goods to State B and certificate-of-title statutes, the need to provide rules to 
sells (trades in) the goods to Dealer, who is in the busi- take account of situations in which multiple certificates 
ness of selling goods of that kind and is located (within of title are outstanding with respect to particular goods, 
the meaning of section 9-307) in State B. As is customary, and the need to govern the transition from perfection by 
Dealer retains the duly assigned State A certificate of title filing in one jurisdiction to perfection by notation in an- 
pending resale of the goods. Dealer's inventory financer, other all create pressure for a detailed and complex set of 
SP, obtains a security interest in the goods under its after- rules. In an effort to minimize complexity, this article does 
acquired property clause. not attempt to coordinate article 9 with the entire array 
Under section 9-811(d) of both State A and State B, of certificate-of-title statutes. In particular, sections 9-303, 
Dealer's inventory financer, SP, must perfect. by filing in- 9-311, and 9-316(d) and (e) assume that the certificate- 
stead of complying with a certificate-of-title statute. If sec- of-title statutes to which they apply do not have relation- 
tion 9-303 were read to provide that the law applicable back provisions (i.e., provisions under which perfection is 
to perfection of SP's security interest is that of State A, deemed to occur at a time earlier than when the perfec- 
because the goods are covered by a State A certificate, tion steps actually are taken). A legislative note to sec- 
then SP would be required to file in State A under State tion 9-311 recommends the elimination of relation-back 
A's section 9-501. That result would be anomalous, to say provisions in certificate-of-title statutes affecting perfec- 
the least, since the principle underlying section 9-311(d) tion of security interests. 
is that the inventory should be treated as ordinary goods. Ideally, at any given time, only one certificate of title is 
Section 9-303 (and former section 9-103(2)) should be outstanding with respect to particular goods. In fact, how- 
read as providing that the law of State B, not State A, ap- ever, sometimes more than one jurisdiction issues more 
plies. A court looking to the forum's section 9-303(a) would than one certificate of title with respect to the same goods. 
find that section 9-303 applies only if two conditions are This situation results from defects in certificate-of-title 
met: (i) The goods are covered by the certificate as ex- laws and the interstate coordination of those laws, not 
plained in section 9-303(b), i.e., application had been made from deficiencies in this article. As long as the possibil- 
for a State (here, State A) to issue a certificate of title cov- © ity of multiple certificates of title remains, the potential 
ering the goods and (ii) the certificate is a "certificate of for innocent parties to suffer losses will continue. At best, 
title" as defined in section 9-102, i.e., "a statute provides this article can identify clearly which innocent parties will 
for the security interest in question to be indicated on the bear the losses in familiar fact patterns. 
certificate as a condition or result of the security inter- 
est's obtaining priority over the rights of a lien creditor." ANNOTATIONS 
Stated otherwise, section 9-303 applies only when compli- Repeals and reenactments. — Laws 2001, ch. 139, § 
ance with a certificate-of-title statute, and not filing, is the 23 repealed former 55-9-303 NMSA 1978, as enacted by 
appropriate method of perfection, Under the law of State Laws 1961, ch. 96, § 9-303, and enacted a new section, ef- 


A, for purposes of perfecting SP's security interest in the  — fuctive July 1, 2001. 
dealer's inventory, the proper method of perfection is filing ‘ 


55-9-304.. Law governing perfection and priority of security 
interests in deposit accounts. 


(a) ‘The local law of a bank's jurisdiction governs perfection, the effect of perfection or nonper- 
fection and the priority of a security interest in a deposit account maintained with that bank. 

(b) The following rules determine a bank's jurisdiction for purposes of Sections 55-9-301 
through 55-9-342 NMSA 1978: 

(1) if an agreement between the bank and its customer governing the deposit account 
expressly provides that a particular jurisdiction is the bank's jurisdiction for purposes of the Uni- 
form Commercial Code, that jurisdiction is the bank's jurisdiction; 

' (2) if Paragraph (1) of this subsection does not apply and an agreement between the bank 
and its customer governing the deposit account expressly provides that the agreement is governed 
by the law of a particular jurisdiction, that jurisdiction is the bank's jurisdiction; 

(8) if neither Paragraph (1) nor Paragraph (2) of this subsection applies and an agreement 
between the bank and its customer governing the deposit account expressly provides that the de- 
posit account is maintained at an office in a particular jurisdiction, that jurisdiction is the bank's 
jurisdiction; 

(4) if none of the preceding paragraphs applies, the bank's jurisdiction is the jurisdiction 
in which the office identified in an account statement as the office serving the customer's account 
is located; and 
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(5) if none of the preceding paragraphs applies, the bank's jurisdiction i is the jurisdiction 
in which the chief executive office of the bank is located. 


History: 1978 Comp.,; § 55-9-304, enacted by Laws a commodity intermediary's jurisdiction, makes a similar 
2001, ch. 189, § 24; 2005, ch. 144, § 99. departure from former section 9-103(6)(e)(i). 
38. Change in Law Governing Perfection, When the 


OFFICIAL COMMENTS bank's jurisdiction changes, the jurisdiction whose law 

UCC Official Comments © by ALI & the NCCUSL. Re- governs perfection under subsection (a) changes, as well. 
produced with permission of the PEB for the UCC. All Nevertheless, the change will not result in an immediate 
rights reserved. loss of perfection, See section 9-316(f) and (g). 

1. Source. New; derived from section 8-110(e) and for- ANNOTATIONS 
mer section 9-103(6). te 

2. Deposit Accounts. Under this section, the law of the Repeals and reenactments. — Laws 2001, ch. 139, § 
"bank's jurisdiction" governs perfection and priority of a 24 repealed former 55-9-304 NMSA 1978, as amended by 
security interest in deposit accounts. Subsection (b) con- Laws 1997, ch. 75, § 24, and enacted a new section, effec- 
tains rules for determining the "bank's jurisdiction." The tive July 1, 2001. 
substance of these rules is substantially similar to that The 2005 amendment, effective January 1, 2006, 
of the rules determining the "security intermediary's ju- changes "debtor" to "customer" in Subsection (b)(1). 
risdiction" under former section 8-110(e), except that sub- ~“Compiler's note. — Although Laws 2005, ch. 144, § 
section (b)(1) provides more flexibility than the analogous 112, added a temporary provision which provided that 
provision in former section 8-110(e)(1). Subsection (b)(1) Paragraphs 5 and 46 of Subsection A of Section 55-9-102 
permits the parties to choose’ the law of one jurisdiction and Section 55-9-304 NMSA 1978, as amended by Sec- 
to govern perfection and priority of security interests and tions 94 and 99 of this act, shall be construed as declar- 
a different governing law for other purposes. The parties' ing the law as it existed prior to the enactment of this act 
choice is effective, even if the jurisdiction whose law is and not as modifying it, Section 55-9-102 NMSA 1978 as 
chosen bears no relationship to the parties or the transac- amended by Section 99 does not contain a Paragraph 46 
tion. Section 8-110(e)(1) has been conformed to subsection or a Paragraph 5 of Subsection A. 


(b)(1) of this section, and section 9-305(b)(1); concerning 


55-9-305. Law governing tac potacap and nase bese of security interests. in 
investment property. 


(a) Except as otherwise provided in Subsection (c) of this section, the following rules apply: 

(1) while a security certificate is located in a jurisdiction, the local law of that jurisdiction 
governs perfection, the effect of perfection or nonperfection and the priority of a security interest 
in the certificated security TEpresen tse thereby; 

(2) the local law of the issuer's jurisdiction as specified in Subsection (d) of Section 55- 8- 
110 NMSA 1978 governs perfection, the effect of perfection or nonperfection and the priority of a 
security interest in an uncertificated security; 

(3) the local law of the securities intermediary's jurisdiction as specified in Subsection (e) 
of Section 55-8-110 NMSA 1978 governs perfection, the effect of perfection or nonperfection and 
the priority of a security interest in a security entitlement or securities account; and 

(4) the local law of the commodity intermediary's jurisdiction governs perfection, the effect 
of perfection or nonperfection and the priority of a security interest in a commodity contract or 
commodity account. 

(b) The following rules determine a commodity intermediary’ 8 Taisen for purposes of Sec- 
tions 55-9-301 through 55-9-342 NMSA 1978: 

(1) if an agreement between the commodity intermediary and commodity customer gov- 
erning the commodity account expressly provides that a particular jurisdiction is the commodity 
intermediary's jurisdiction for purposes of the Uniform,Commercial Code, that jurisdiction is the 
commodity intermediary's jurisdiction; 

(2) if Paragraph (1) of this subsection does not apply and an agreement between the com- 
modity intermediary and commodity customer governing the commodity account expressly pro- 
vides that the agreement is governed by the law of a particular jurisdiction, that jurisdiction is the 
commodity intermediary's jurisdiction; 

(3) ifneither Paragraph (1) nor Paragraph (2) of this etpecetion applies and an agreement 
between the commodity intermediary and commodity customer governing the commodity account 
expressly provides that the commodity account is maintained at an office in a particular jurisdic- 
tion, that jurisdiction is the commodity intermediary's jurisdiction; | 
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if none of the preceding paragraphs applies, the commodity intermediary's jurisdiction 


is the jurisdiction in which the office identified in an account statement as the office ferving the 


commodity customer's account is located; and 


(5) 


if none of the preceding paragraphs applies, the commodity intermediary's slirisdiotion 


is the jurisdiction in which the chief executive office of the commodity intermediary is located. 
(c) The local law of the jurisdiction in which the debtor is located governs: 
(1) perfection of a security interest in investment property by filing; 
(2) automatic perfection of a security interest in investment property created by a Broke 


or securities intermediary; and 


(3) automatic perfection of a security interest in a commodity contract or commodity ac- 


count created by a commodity intermediary. 


History: 1978 Comp., § 55-9-305, enacted by Laws 
2001, ch. 139, § 25. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

1. Source. Former section 9-103(6). 

2. Investment Property: General Rules. This section 
specifies choice-of-law rules for perfection and priority of 
security interests in investment property. Subsection (a) 
(1) covers security interests in certificated securities. Sub- 
section (a)(2) covers security interests in uncertificated 
securities. Subsection (a)(3) covers security interests in 
security entitlements and securities accounts, and where 
the Hague Securities Convention applies it may in oc- 
casional instances modify Subsection (a)(3)'s results as 
discussed in Comments 3, 5 and 6 to Section 8-110. Sub- 
section (a)(4) covers security interests in commodity con- 
tracts and commodity accounts, The approach of each of 
these paragraphs is essentially the same. They identify 
the jurisdiction's law that governs questions of perfection 
and priority by using the same principles that Article 8 
uses to determine other questions concerning that form of 
investment property. Thus, for certificated securities, the 
law of the jurisdiction in which the certificate is located 
governs. Cf Section 8-110(c). For uncertificated securi- 
ties, the law of the issuer's jurisdiction governs. Cf Sec- 
tion 8-110(a). For security entitlements and securities ac- 
counts, the law designated by the agreement between the 
securities intermediary and the entitlement holder gov- 
erning the securities account generally governs. Cf Sec- 
tion 8-110(b), (e)(1) and (2) and Convention Article 4(1). 

For commodity contracts and commodity accounts, the 
law of the commodity intermediary's jurisdiction governs, 
though if particular assets of this type qualify as securi- 
ties held with an intermediary within the meaning of the 
Convention, the Convention would also apply. Commod- 
ity contracts and commodity accounts are not governed by 
Article 8, and for this reason Subsection (b) contains rules 
that specify the commodity intermediary's jurisdiction 
that are analogous to the rules in Section 8-110(e) specify- 
ing a securities intermediary's jurisdiction. Subsection (b) 
(1) affords the parties greater flexibility than did former 
Section 9-103(6)(3). See also Section 9-304(b) (bank's ju- 
risdiction); Revised Section 8-110(e)(1) and (2) (securities 
intermediary's jurisdiction). 

3. Investment Property: Exceptions. Subsection (c) es- 
tablishes an exception to the general rules discussed in 
the preceding Comment. It provides that perfection of a 
security interest by filing, automatic perfection of a secu- 
rity interest in investment property created by a debtor 
who is a broker or securities intermediary (see Section 9- 
309(10)), and automatic perfection of a security interest 
in a commodity contract or commodity account of a debtor 
who is a commodity intermediary (see Section 9-309(11)) 


957 


are governed by the law of the jurisdiction in which the 
debtor is located, as determined under Section 9-307. 

The Hague Securities Convention generally preserves 
these rules for perfection by filing. However, if the debtor 
is located in a non-US. jurisdiction, or if the account agree- 
ment designates the-law of a non-U.S. jurisdiction, then 
filing may be appropriate only in a different jurisdiction 
or altogether unavailable. See Convention Articles 12(2) 
(b) and 4(1), respectively, and PEB Commentary No. 19, 
dated April 11, 2017, particularly footnote 25. 

4, Examples: The following examples illustrate ‘the 
rules in this section: 

Example 1: A customer residing in New Jersey main- 
tains a securities account with Able & Co. The agree- 
ment between the customer and Able specifies that it is 
governed by Pennsylvania law but expressly provides 
that California is Able's jurisdiction for ‘purposes of the 
Uniform Commercial Code. Through the account the cus- 
tomer holds securities of a Massachusetts corporation, 
which Able holds through a clearing corporation located 
in New York. The customer obtains a margin loan from 
Able. Subsection (a)(3) provides that California law—the 
law of the securities intermediary's jurisdiction—governs 
perfection and priority of the security interest, even if 
California has no other relationship to the parties or the 
transaction. Even if other facts cause the Hague Securi- 
ties Convention to apply (see Comment 1 to Section 8- 
110), the Convention does not change this result, provided 
that the account agreement either was entered into before 
the Convention's effectiveness in the United States or ex- 
pressly specifies that the law of California is applicable 
to all issues specified in Convention Article 2(1), and also 
provided that at the time of the agreement Able had an 
office in the United States engaged in a regular activity of 
maintaining securities accounts. 

Example 2: A customer residing in New Jersey main- 
tains a securities account with Able & Co. The agree- 
ment between the customer and ‘Able specifies that it is 
governed by Pennsylvania law. Through the account the 
customer holds securities of a Massachusetts corporation, 
which Able holds through a clearing corporation located 
in New York. The customer obtains a loan from a lender 
located in Illinois. The lender takes a security interest 
and perfects by obtaining an agreement among the debtor, 
itself, and Able, which satisfies the requirement of sec- 
tion 8-106(d)(2) to give the lender control. Subsection (a) 
(3) provides that Pennsylvania law - the law of the securi- 
ties intermediary's jurisdiction - governs perfection and 
priority of the security interest, even if Pennsylvania has 
no other relationship to the parties or the transaction. 
Even if other facts cause the Hague Securities Conven- 
tion to apply, the Convention does not change this result, 
provided that at the time of the agreement between the 
customer and Able, Able had an office in the United States 
engaged in a regular activity of maintaining securities ac- 
counts, 
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Example 3: A customer residing in New Jersey main- is governed by the substantive law of the jurisdiction des- 
tains a securities account with Able & Co. The agree- ignated by the account agreement (in this case New York). 
ment between the customer and Able specifies that it is Example 5: A customer maintains a securities account 
governed by Pennsylvania law. Through the account, the with Able & Co. The customer is a Texas corporation.‘ The 
customer holds securities of a Massachusetts corporation, agreement between the customer and Able specifies that 
which Able holds through a clearing corporation located it is governed by English law, and at the time of the agree- 
in New York. The customer borrows from SP-1, and SP-1 ment Able had an office in England engaged in a regular 
files a financing statement in New Jersey. Later, the cus- activity of maintaining securities accounts, The customer 
tomer obtains a loan from SP-2. SP-2 takes a security in- obtains a loan secured by the securities account, and the 
terest and perfects by obtaining an agreement among the lender wishes to perfect by filing, Subsection (c)(1), if it 
debtor, itself, and Able, which satisfies the requirement of applied, would provide that perfection of the security in- 
Section 8-106(d)(2) to give SP-2 control. Subsection (c¢)(1) terest by filing is governed by the law of the location of 
provides that perfection of SP-1's security interest by fil- the debtor (in this case Texas); however, under Convention 
ing is governed by the location of the debtor, so the filing in Article 4(1), perfection of the security interest is governed 
New Jersey was appropriate. Even if other facts cause the by the law of the jurisdiction designated by the account 
Hague Securities Convention to apply, Convention article agreement (in this case England), rather than by the law 
12(2)(b) preserves this result. Subsection (a)(3), however, of any UCC jurisdiction. 
provides that Pennsylvania law—the law designated by 5. Change in Law Governing Perfection. When the i is- 
the agreement between the customer and Able—governs suer's jurisdiction, the securities intermediary's jurisdic- 
all other questions of perfection and priority, and the Con- tion, or commodity intermediary's jurisdiction changes, 
vention preserves this result, provided that at the time of the jurisdiction whose law governs perfection under Sub- 
the agreement between the customer and Able, Able had section (a) changes, as well. Similarly, the law governing 
an office in'the-United States engaged in a regular activ- perfection of a possessory security interest in a certifi- 
ity of maintaining securities accounts. Thus, Pennsylva- cated security changes when the collateral is removed to 
nia law governs perfection of SP-2's security interest, and another jurisdiction, see Subsection (a)(1), and the law 
Pennsylvania law also governs the priority of the security governing perfection by filing changes when the debtor 
interests of SP-1 and SP-2. changes its location, See Subsection (c), Nevertheless, un- 

Example 4: A customer maintains a securities account der the UCC these changes will not result in an immedi- 
with Able & Co. The customer is an Ontario, Canada corpo- ate loss of perfection. See Section 9-316(f), (g) [55-9-316(f), 
ration with its chief executive office in Toronto, The agree- (g) NMSA 1978]. Along generally similar lines in cases to 
ment between the customer and Able specifies that it is which the Hague Securities Convention applies, Article 
governed by New. York law, and at the time of the agree- 7 provides that when the account agreement is amended 
ment Able had an office in the United States engaged in to designate a new jurisdiction's law under Article 4(1), 
a regular activity of maintaining securities accounts. The the new law governs perfection, except that the old law 
customer obtains a loan secured by the securities account, continues to govern the perfection of security or other 
and the lender wishes to perfect by filing. Subsection (c) property interests that arose before the amendment and 
(1) provides that perfection of the security interest by fil- a limited number of other issues affecting such interests, 
ing is generally governed by the law of the location of the without limitation as to time. 
debtor (in this case Ontario, assuming that it has a filing 
system described by Section 9-307(c)); however, Conven- ANN OTATIONS 
tion Article 12(2)(b) recognizes Article 9's place-of-filing Repeals and reenactments. — Laws 2001, ch. 139, § 
rules only when they designate a U.S. jurisdiction for the 25 repealed former 55-9-305 NMSA 1978, as amended by 
filing. As a result, Subsection (c)(1) does not govern filing Laws 1997, ch. 75, § 25, and enacted a new section, effec- 
for this transaction, and perfection of the security interest tive July 1, 2001. 


BB: 9-306. Law governing perfection and priority of security 
interests in letter-of-credit rights. 


(a) Subject to Subsection (c) of this section, the local law of the issuer's jurisdiction or a nomi- 
nated person's jurisdiction governs perfection, the effect of perfection or nonperfection and the 
priority of a security interest in a letter-of-credit right if the issuer's jurisdiction or nominated 
person's jurisdiction is a state. 

(b). For PUTPOSER of Sections 55-9-301 through 55-9-342 NMSA 1978, an issuer's juribaictioal’ or 
nominated person's jurisdiction is the jurisdiction whose law governs the liability of the issuer or 
nominated person with respect to the letter-of-credit right as provided in Section 55-5-116 NMSA 
1978. 

(c) This section does not apply to.a security interest that is perfected only under Subsection (d) 
of Section 55-9-308 NMSA 1978. 


History: 1978 Comp., § 55-9-306, enacted by Laws 1, Source, New; derived in part from section 8-110(e) 


2001, ch. 139, § 26. and former section 9-103(6), 
2. Sui Generis Treatment. This section governs the ap- 
OFFICIAL COMMENTS plicable law for perfection and priority of security inter- 
UCC Official Comments © by ALI & the NCCUSL. Re- ests in letter-of-credit rights, other than a security interest 
produced with permission of the PEB for the UCC. All Perfected only under section 9-308(d) (1.e., as a supporting 
rights reserved. obligation). The treatment differs substantially from that 
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provided in section 9-304 for deposit accounts. The basic | the; beneficiary's letter-of-credit right against the con- 
rule is that the law of the issuer's or nominated person's firmer. See section 9-306(a). However, because the issuer's 
(e.g., confirmer's) jurisdiction, derived from the terms of jurisdiction is not a state, the law of that jurisdiction does 
the letter of credit itself, controls perfection and priority, not govern. See section 9-306(a). Rather, the choice-of-law 
but only if the issuer's or nominated person's jurisdiction rule in section 9-301(1) applies to: perfection and priority 
is a state, as defined in section 9-102. If the issuer's or of a security interest in the beneficiary's letter-of-credit 
nominated person's jurisdiction is not a state, the baseline right against the issuer. Under that section, perfection 
rule of section 9-301 applies - perfection and priority are and priority are governed by the law of the jurisdiction in 
governed by the law of the debtor's location, determined which the debtor (beneficiary) is located. That jurisdiction 
under section 9-307. Export transactions typically involve is Connecticut. See section 9-307, 
a foreign issuer and a domestic nominated person, such as 4, Scope of this section. This section specifies only the 
a confirmer, located in a state. The principal goal of this - law governing perfection, the effect of perfection or non- 
section is to reduce the likelihood that perfection and pri- perfection, and priority of security interests. Section 5-116 
ority would be governed by the law of a foreign jurisdic- specifies the law governing the liability of, and article 5 
tion in a transaction that is essentially domestic from the ~ (or other applicable law) deals with the rights and duties 
standpoint of the debtor-beneficiary, its creditors, and a of, an issuer or nominated person. Perfection, nonperfec- 
domestic nominated person. tion, and priority have no effect on those rights and duties. 
3. Issuer's or Nominated Person's Jurisdiction. Sub- 5. Change in Law Governing Perfection. When the 
section (b) defers to the rules established under section 5- issuer's jurisdiction, or nominated person's jurisdiction 
116 for determination . an issuer's or nominated person's changes, the jurisdiction whose law governs’ perfection 
jurisdiction. under subsection (a) changes, as well. Nevertheless, this 
Example: An Italian eit i issues a letter of credit that'is change will not result in an immediate loss of perfection. 
confirmed by a New York bank. The beneficiary is a Con- See section 9-316(f) and (g). © 
necticut corporation. The letter of credit provides that the 
issuer's liability is governed by Italian law, and the confir- -ANNOTATIONS 
mation provides that the confirmer's liability is governed Repeals and reenactments. — Laws 2001, ch. 139, § 
bythe law ‘of New’ York. Under’ sections 5-116(a)' and 26 repealed former 55-9-306 NMSA 1978, as amended by 
9-306(b), Italy is the issuer's jurisdiction and New York is Laws 1996, ch. 47, § 66, and enacted a new section, effec- 
the confirmer's (nominated person's) jurisdiction. Because tive July 1, 2001. 


the confirmer's jurisdiction is a state, the law of New York 
governs perfection and priority of a security interest in 


55-9-307. Location of debtor. 


(a) In this section, "place of business" means a place where a debtor conducts its affairs. 

(b) Except as otherwise provided 1 in this section, the following rules determine a debtor's loca- 
tion: 

(1) a debtor who is an individual is located at the individual's principal residence; 

(2) a debtor that is an organization and has only one place of business is located at its 
place of business; and ‘ 

(3) a debtor that is an organization and has more than one place of business is located at 
its chief executive office. 

‘(c) Subsection (b) of this section shnties only if a debtor's residence, plave of business or chief 
executive office, as applicable, is located in a jurisdiction whose law generally requires information 
concerning the existence of a nonpossessory security interest to be made generally available in a 
filing, recording or registration system as a condition or result of the security interest's obtaining 
priority over the rights of a lien creditor with respect to the collateral. If Subsection (b) of this sec- 
tion does not apply, the debtor is located in the District of Columbia. 

(d) A person that ceases to exist, have a residence or have a place of business continues to be 
located in the jurisdiction specified by Subsections (b) and (c) of this section. | 

(e) Aregistered organization that is organized under the law of a state is located in that state. 

(f) Except as otherwise provided in Subsection (i) of this section, a registered organization that 
is organized under the law of the United States and a branch or agency of a bank that is not Orga 
nized under the law of the United States or a state are located: 

(1) in the state that the law of the United States designates if the law designates a state 
of location; 

(2) inthe tate that the ropisterdd organization, branch or agency designates if the law of 
the United States authorizes the registered organization, branch or agency to designate its state 
of location, including by designating its main office, home office or other comparable office; or 

(3) inthe District of Columbia if neither Paragraph (1) nor Panageabs (2) of this subsec- 
tion applies. 
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(g) A registered organization continues to be located in the jurisdiction specified by Subsection 

(e) or (f) of this section notwithstanding: 
(1) the suspension, revocation, forfeiture or lapse of the registered organization's status as 
such in its jurisdiction of organization; or 
_ (2) the dissolution, winding up or cancellation of the existence of the registered organiza- 
tion. 

(h) The United States is located in the District of Gieluettbia: 

(i) A branch or agency of a bank that is not organized under the law of the United States or a 
state is located in the state in which the branch or agency is fhcensed if all branches and agencien 
of the bank are licensed in only one state. 

Gj) A foreign air carrier under the Federal Aviation Act of 1958, as amended, is located at the 
designated office of the agent upon which service of process may be made on behalf of the carrier, 

(k) This section applies only for purposes of Sections 55-9-301 through 55-9-342: NMSA 1978. 


History: 1978 Comp., § 55-9-307, enacted by Laws Questions sometimes arise about the location of the 
2001, ch. 139, § 27; 2013, ch. 137, § 5. debtor with respect to sap pes on A Conny 
trust. A typical common-law trust is not itself a juridi- 

OFFICIAL COMMENTS cal entity capable of owning property Hit Te) wold net 

e NCCUSL. Re- be a "debtor" as defined in Section 9-102:[55-9-102 A. 
Paani remit Ree een sts ihe lear at 1978]. Rather, the debtor with respect to property held ina 
rights reserved. common-law trust typically is the trustee of the trust act- 
1, Source. Former section 9-103(3)(d), substantially ing in the capacity of trustee, (The beneficiary would be.a 
revised, "debtor" with respect to its beneficial interest in the trust, 
2. General Rules. As a general matter, the location of but not with respect to the property held in the trust.) If 
the debtor determines the jurisdiction whose law governs a common-law trust has multiple trustees located in dif- 
perfection of a security interest, See Sections 9-301(1), ferent jurisdictions, a secured party who perfects by fil- 


9-305(c) [55-9-801(1), 55-9-305(¢c) NMSA 1978]. It also ing would be well advised to file a financing statement in 
governs priority of a security interest in certain types of each jurisdiction in which a trustee is located, as deter- 


intangible collateral, such as accounts, electronic chattel mined under Section 9-307 [55-9-307 NMSA 1978]. Filing 
paper, and general intangibles. This section determines in all relevant jurisdictions would insure perfection and 
the location of the debtor for choice-of-law purposes, but minimize any priority complications that otherwise might 
not for other purposes. See Subsection (k). vein 
Subsection (b) states the general rules: An individual The general rules are subject to several exceptions, each 
debtor is deemed to be located at the individual's principal of which is discussed below. F 
residence with respect to both personal and business as- 3. Non-US. Debtors. Under the general rules of this 
sets. Any other debtor is deemed to be located at its place section, a non-U.S. debtor often would be located in a for- 
of business if it has only one, or at its chief executive office eign jurisdiction and, as a consequence, foreign law would 
if it has more than one place of business. govern perfection. When foreign law affords no public no- 
As used in this section, a "place of business" means a tice of security interests, the general rule yields unaccept- 


able results, 


lace where the debtor conducts its affairs. See Subsec- 
F eta ep ete ese Accordingly, subsection (c) feoyides that the. normal 


tion (a). Thus, every organization, even eleemosynary in- 


stitutions and other organizations that do not conduct "for rules for determining the location of a debtor (.e.,. the 
profit" business activities, has a "place of business." Under rules in ‘subsection (b)) apply only if they yield a loca- 
Subsection (d), a person who ceases to exist, have a resi- tion that is "a jurisdiction whose law generally requires 
dence, or have a place of business continues to be located information concerning the existence of a nonpossessory 
in the jurisdiction determined by Subsection (b). pecurity interest, to be made generally available in a fil, 
The term "chief executive office" is not defined in this ing, recording, or registration system as a condition or re- 
section or elsewhere in the Uniform Commercial Code. sult of the security interest's obtaining priority over the 
"Chief executive office" means the place from which the rights of a lien creditor with respect to the collateral." The 
debtor manages the main part of its business operations phrase "generally requires" is meant to include legal re- 
or other affairs. This is the place where persons dealing gimes that generally require notice in a filing or recording 
with the debtor would normally look for credit informa- system as a condition of perfecting nonpossessory security 
tion, and is the appropriate place for filing. With respect interests, but which permit perfection by another method 
to most multi-state debtors, it will be simple to determine (e.g., control, automatic perfection, temporary perfection) 
which of the debtor's offices iathe "chia exacuhive office,'! in limited circumstances, A jurisdiction that has adopted 
Even when a doubt arises, it would be rare that there this Article or an earlier version of this Article is such a 
could be more than two possibilities. A secured party in Jurisdiction. If the rules in subsection (b) yield a jurisdic- 
such a case may protect itself by perfecting under the law ., tion whose law does not generally require notice in a fil- 
of each possible jurisdiction. ing or registration system and none of the special rules in 
Similarly, the term "principal residence" is not defined. subsections (e), (f), (i), and (j) applies, the debtor is located 
If the security interest in question is a purchase-money in the District of Columbia, 
security. interest in consumer goods which is perfected 4, Registered Organizations Organized Under Law of 
upon attachment, see Section 9-309(1) [55-9-309(1) NMSA a State. Under subsection (e), a "registered organization" 
1978], the choice of law may make no difference, In other (defined in Section 9-102 [55-9-102 NMSA 1978] so as to 
cases, when a doubt arises, prudence may dictate perfect- ordinarily include corporations, limited partnerships, lim- 
ing under the law of each jurisdiction that might be the ited liability companies, and statutory trusts) organized 
debtor's "principal residence." under the law of a "State" (defined in Section 9-102) is 


located in its State of organization. The term "registered 
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organization" includes a business trust described in the Designation of such an office constitutes the designation 
second sentence of the term's definition. See Section 9- of the State of location for purposes of Section 9-307(f)(2) 
102. The trust's public organic record, typically the trust [55-9-307(f)(2) NMSA 1978]. 
agreement, usually will indicate the jurisdiction under Subsection (f) also specifies the location of a branch or 
whose law the trust is organized. agency in the United States of a foreign bank that has one 
Subsection (g) makes clear that events affecting the sta- or more branches or agencies in the United States. The 
tus of a registered organization, such as the dissolution law of the United States authorizes a foreign bank (or, on 
of a corporation or revocation of its charter, do not affect behalf of the bank, a federal agency) to designate a single 
its location for purposes of subsection (e). However, cer- home state for all of the foreign bank's branches and agen- 
tain of these events may result in, or be accompanied by, cies in the United States. See 12 U.S.C. Section 3108(c) and 
a transfer of collateral from the registered organization to 12 C.F-R. Section 211.22. As authorized, the designation 
another debtor. This section does not determine whether constitutes the State of location for the branch or agency 
a transfer occurs, nor does it determine the legal conse- for purposes of Section 9-307(f) [55-9-307(f) NMSA 1978], 
quences of any transfer, unless all of a foreign bank's branches or agencies that 
Determining the registered organization-debtor' s location are in the United States are licensed in only one State, in 
by reference to the jurisdiction of organization could provide which case the branches and agencies are located in that 
some important side benefits for the filing systems, A juris- State, See subsection (i), 
diction could structure its filing system so that it would be In cases not governed by subsection (f) or (i), the location 
impossible to make a mistake in a registered organization- of a foreign bank is determined by subsections (b) and (c). 
debtor's name on a financing statement. For example, a 6. United States. To the extent that Article 9 governs 
filer would be informed if a filed record designated an in- (see Sections 1-301, 9-109(c) [55-1-301, 55-9-109(c) NMSA 
correct corporate name for the debtor, Linking filing to the 1978]), the United States is located in the District of Co- 
jurisdiction of organization also could reduce pressure on lumbia for purposes of this Article's choice-of-law rules. 
the system imposed by transactions in which registered See Subsection (h). 
organizations cease to exist—as a consequence of merger or 7, Foreign Air Carriers, Subsection (j) [(k)] follows for- 
consolidation, for example. The jurisdiction of organization mer section 9-103(3)(d). To the extent that it is applicable, 
might prohibit such transactions unless steps were taken to the Convention on the International Recognition of Rights 
ensure that existing filings were refiled against a successor in Aircraft (Geneva Convention) supersedes state legisla- 
or terminated by the secured party. tion on this subject, as set forth in section 9-311(b), but 
5. Registered Organizations Organized Under Law of some nations are not parties to that convention. 
United States; Branches and Agencies of Banks Not Orga- 
nized Under Law of United States. Subsection (f) specifies ANNOTATIONS 
the location of a debtor that is a registered organization i= 
organized under the law of the United States. It defers ee ar eto ane ASL yong aE eg 
to the law of the United States, to the extent that that Laws. 1987, ch. 177, § 15, and enacted a new section, effec- 
law determines, or authorizes the debtor to determine, tive July fe 9001. f : 


the debtor's location. Thus, if the law of the United States 


The 2013 d ffective July 1, 2018, per- 
designates a particular State as the debtor's location, that ‘ PERERA MOD te SH OCH NG se Uy pee 


mitted a registered organization to designate its loca- 


State is the debtor's location for purposes of this Article's tion by designating its main office, home office or other 
choice-of-law rules, Similarly, if the law of the United comparable office; and in Paragraph (2) of Subsection (f), 
States authorizes the registered organization to desig- after."its state of location", added the remainder of the 
nate its State of location, the State that the registered sentence. 

organization designates is the State in which it is located Federal Aviation Act of 1958. — The Federal Avia- 
for purposes of this Article's choice-of-law rules. In other tion Act of 1958, referred to in Subsection (j), was codi- 
cases, the debtor is located in the District of Columbia. fied primarily ae 49 U.S.C. § 1801 et seq. Those provi- 
qn some cases, the law of the United States autho- sions have subsequently been revised or repealed, and 
rizes the registered organization to designate a main of- present comparable provisions appear as 49 U.S.C. § 
fice, home office, or other comparable office. See, eg., 12 40101 et seq, 


U.S.C, Sections 22 and 1464(a); 12 C.FR. Section 552.3. 


49 | SUBPART 2. PERFECTION 


55-9-308. When security interest or agricultural lien is perfected; 
continuity of perfection. 


(a) Except as otherwise provided in this section and Section 55-9-309 NMSA 1978, a security 
interest is perfected if it has attached and all of the applicable requirements for perfection in Sec- 
tions 55-9-310 through 55-9-316 NMSA 1978 have been satisfied. A security interest is perfected 
when it attaches if the applicable requirements are satisfied before the security interest attaches. 

(b) An agricultural lien is perfected if it has become effective and all of the applicable require- 
ments for perfection in Section 55-9-310 NMSA 1978 have been satisfied. An agricultural lien is 
perfected when it becomes effective if the applicable requirements are satisfied before the agricul- 
tural lien becomes effective. 
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(c) A security interest or agricultural lien is perfected continuously if it is originally perfected 
by one method under Chapter 55, Article 9 NMSA 1978 and is later perfected by another method 
under that article; without an intermediate period when it was unperfected. 

(d) Perfection of a security interest in collateral also perfects a security interest i ina sabpore 
ing obligation for the collateral. 

(e). Perfection of.a security interest in a right to payment or performance also perfects a secu- 
rity interest in a security interest, mortgage or other lien on personal or real property securing the 
right. 

(f). Perfection of a security interest in a securities account also perfects, a security interest in 
the security entitlements carried in the securities account: 

(g) Perfection of a security interest in a commodity account also perfects a security interest in 
the commodity contracts carried in the commodity account. 


History: 1978 Comp., § 55-9-308, enacted by Laws interest is "perfected continuously," and the date of perfec- 

2001, ch. 139, § 28. tion is when the security interest first became perfected 
. : hen B 

OFFICIAL COMMENTS (i.e., when Bank received possession of the bill of lading). 


If, however, there is a gap between stages - for example, 
UCC Official Comments © by ALI & the NCCUSL. Re- if Bank does not file until after the expiration of the 20- 
produced with permission of the PEB for the UCC, All day period specified ee section 9-312(f) and leaves the col- 
rights reserved. lateral in the debtor's possession - then, the chain being 
1. Source. Former sections 9-115(2) and 9-303. broken, the perfection is no longer continuous, The date of 
2. General Rule. This article uses the term "attach" to perfection would now be the date of filing (after expiration 
describe the point at which property becomes subject to a of the 20-day period), Bank's security interest would be 
security interest. The requisites for attachment are stated vulnerable to any interests arising during the gap period 
in section 9-203, When it attaches, a security interest may which under section 9-317 take priority over an unper- 
be either perfected or unperfected. "Perfected" means that fected security interest. 
the security interest has attached and the secured party 5. Supporting Obligations. Subsection (d) is new. It 
has taken all the steps required by this article as speci- provides for automatic perfection of a security interest in 
fied in sections 9-310 through 9-316. A perfected security a supporting obligation for collateral if the security inter- 
interest may still be or become subordinate to other in- est in the collateral is perfected. This is unlikely to effect 
terests. See, e.g., sections 9-320 and 9-322. However, in any change in the law prior to adoption of this article, 
general, after perfection the secured party is protected Example 2, Buyer is obligated to pay Debtor for goods 
against creditors and transferees of the debtor and, in sold. Buyer's president guarantees the obligation. Debtor 
particular, against any representative of creditors in in- creates a security interest in the right to payment (ac- 
solvency proceedings instituted by or against the debtor. count) in favor of Lender. Under section 9-203(f), the 
See, e.g., section 9-317. security interest attaches to Debtor's rights under the 
Subsection (a) explains that the time of perfection is guarantee (supporting obligation), Under subsection (d), 
when the security interest has attached and any neces- perfection of the security interest in the account consti- 
sary steps for perfection, such as taking possession or tutes perfection of the security interest in Debtor's rights 
filing, have been taken. The "except" clause refers to the under the guarantee. ; ; 
perfection-upon-attachment rules appearing in section 9- _ 6. Rights to Payment Secured by Lien. Subsection (e) 
309. It also reflects that other subsections of this section, is new. It deals with the situation in which a security in- 
e.g., subsection (d), contain automatic perfection rules. If terest is created in a right to payment that is secured by a 
the steps for perfection have been taken in advance, as security interest, mortgage, or other lien, 
when the secured party files a financing statement before Example 3: Owner gives to Mortgagee a mortgage on | 
giving value or before the debtor acquires rights in the Blackacre to secure a loan. Owner's obligation to pay is ev- 
collateral, then the security interest is perfected when it idenced by a promissory note. In need of working capital, 
attaches. Mortgagee borrows from Financer and creates a security 
3. Agricultural Liens. Subsection (b) is new. It de- interest in the note in favor of Financer. Section 9-203(g) 
scribes the elements of perfection of an agricultural lien. adopts the traditional view that the mortgage follows the 
4, Continuous Perfection. The following example illus- note; i.e., the transferee of the note acquires the mortgage, 
trates the operation of subsection (c): as well. This subsection adopts a similar principle: Per- 
Example 1; Debtor, an importer, creates a security in- fection of a security interest in the right to payment con- 
terest in goods that it imports and the documents of title stitutes perfection of a security interest in the mortgage 
that cover the goods. The secured party, Bank, takes pos- securing it. 
session of a negotiable bill of lading covering certain im- An important consequence of the rules in sec- 
ported goods and thereby perfects its security interest in tion 9-203(g) and subsection (e) is that, by acquiring a per- 
the bill of lading and the goods. See sections 9-312(c)(1) .. fected security interest in a mortgage (or other secured) 
and 9-318(a), Bank releases the bill of lading to the debtor note, the secured party acquires a security interest in the 
for the purpose of procuring the goods from. the carrier mortgage (or other lien) that is senior to the rights of a 
and selling them, Under section 9-312(f), Bank continues person who becomes a lien creditor of the mortgagee (ar- 
to have a perfected security interest in the document and ticle 9 debtor). See section 9-317(a)(2). This result helps 
goods for 20 days. Bank files a ‘financing statement cover- prevent the separation of the mortgage (or other lien) 
ing the collateral before the expiration of the 20-day pe- from the note, . ; 
riod. Its security interest now continues perfected for as Under this article, attachment and perfection of a pe. 
long as the filing is good. curity interest in a secured right to payment do not of 
If the successive stages of Bank's security interest suc- themselves affect the obligation to pay. For example, if 
ceed each other without an intervening gap, the security the obligation is’ evidenced by a negotiable note, then 
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article 3 dictates the person whom the maker must pay . Steps required for perfection may be taken in any 
to discharge the note and any lien securing it. See sec- order. — If a financing statement is filed, value is: ex- 
tion 3-602. If the right to payment is a payment intan- tended, anda security agreement is executed, then there 
gible, then section 9-406 determines whom the account is a security interest in the described collateral. These 
debtor must pay. steps can be taken in any order and priority is given to the 
Similarly, this article does not determine who Has the security interest which is filed first, even if'that security 
power to release a mortgage of record. That issue is deter- interest has not attached at the time of filing. Waterfield v. 
mined by real property law. Burnett (In re Burnett), 21 B.R, 752 (Bankr. D.N.M. sige 
7. Investment Property. Subsections (f) and (g) follow (decided under former law). 
a section 9-115(2). Attachment and perfection upon delivery of 


goods to debtor. — Since vendor from whom business 


ANN OTATIONS | owner purchased inventory provided delivery of the items 
Repeals and reenactments. — Laws 2001, ch. 139, § in its own trucks and at its own risk, and all sales were 
28 repealed former 55-9-308 NMSA 1978, as amended by for cash on delivery, business owner acquired rights in 
Laws 1985, ch. 193, § 22, and enacted a new section, effec- the collateral when it was delivered, and the bank's se- 
tive July 1, 2001. curity interest in his inventory "now owned or hereafter 
Decisions under former 55-9-115 and 55-9-308 acquired" attached at that point and was perfected. Na- 
NMSA 1978. — In light of the similarity of this section “onal Inv. Trust v. First Nat'l Bank, 1975-NMSC-065, 88 
and former Section 55-9-115 and 55-9-303 NMSA 1978, —-N.M. 514, 548 P.2d 482 (decided under former law). 
annotations decided under former 55-9-115 and 55-9-303 Law reviews. — For article, Buyers and Sellers of 
NMSA 1978 have been included in the annotations in this Goods in Bankruptcy," see 1 N.M. L. Rev, 485 (1971). 


section. 


55-9-309. Security interest perfected upon attachment. 


The following security interests are perfected when they attach: 

(1) a purchase-money security interest in consumer goods, except as otherwise provided in 
Subsection (b) of Section 55-9-311 NMSA 1978 with respect to consumer goods that are subject to 
a statute or treaty described in Subsection (a) of Section 55-9-311 NMSA 1978; 

(2) an assignment of accounts or payment intangibles which does not by itself or in conjunction 
with other assignments to the same assignee transfer a significant part of the assignor's outstand- 
ing accounts or payment intangibles; 

(3) asale of a payment intangible; 

(4) asale of a promissory note; 

(5) a security interest created by the assignment of a health-care-insurance receivable to the 
provider of the health care goods or services; 

(6) .a security interest arising under Section 55-2-401, 55-2-505, Subsection (8). of Section 55-2- 
711 or Subsection (5) of Section 55-2A-508 NMSA 1978, until the debtor obtains possession of the 
collateral; 

(7) asecurity interest of a collecting bank arising under Section 55-4-210 NMSA 1978; 

(8) asecurity interest of an issuer or nominated person arising under Section 55-5-118 NMSA 
1978; 

(9) a security interest arising in the delivery of a financial asset under Subsection (c) of Sec- 
tion 55-9-206 NMSA 1978; 

(10) asecurity interest in investment property created by a broker or securities intermediary; 

(11) asecurity interest in a pg oars contract or a commodity account created by a commod- 
ity intermediary; 

(12) an assignment for the benefit of all creditors of the transferor and subsequent transfers by 
the assignee thereunder; 

(18) asecurity interest created by an assignment of a beneficial interest in a decedent's estate; 
and 

(14) asale by an individual of an account that is a right to payment of winnings in a lottery or 
other game of chance. 


History: 1978 Comp., § 55-9-309, enacted by Laws 1, Source. Derived from former sections 9-115(4)(c) 
2001, ch. 139, § 29; 2005, ch. 144, § 100. and (d), 9-116, and 9-302(1). 

2. Automatic Perfection. This Secian contains the 

OFFICIAL COMMENTS perfection-upon-attachment rules previously located in 

' AL - Rew former sections 9-115(4)(c) and (d), 9-116, and 9-302(1), 

Fl Riot ghirh nea ssi nee i a ‘i l Rather than continue to state the rule by indirection, this 


rights reserved. section explicitly provides for perfection upon attachment. 
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3, Purchase-Money Security Interest in Consumer 
Goods. Former section 9-302(1)(d) has been revised-and 
appears here,as paragraph (1). No filing or other step is 
required to perfect a purchase-money security interest in 
consumer goods, other than goods, such as automobiles, 
that are subject to a statute or treaty described in: sec- 
tion 9-311(a). However, filing is required to perfect a non- 
purechase-money security interest in consumer goods and 
is necessary to prevent a buyer of consumer goods from 
taking free of a security interest under section 9-320(b). 
A fixture filing.is required for priority over conflicting in- 
terests in fixtures to the extent provided in section 9-334. 

4, Rights to Payment. Paragraph (2) expands upon for- 
mer section 9-302(1)(e) by affording automatic perfection 
to certain assignments of payment intangibles as well as 
accounts. The purpose of paragraph (2) is to save from ex 
post facto invalidation casual or isolated.assignments - as- 
signments which no one would think of filing. Any person 
who regularly takes assignments of any debtor's accounts 
or payment intangibles should file, In this connection sec- 
tion 9-109(d)(4) through (7), which excludes certain trans- 
fers of accounts, chattel paper, payment intangibles, and 
promissory notes from this article, should be consulted. 

Paragraphs (3) and (4), which are new, afford automatic 
perfection to sales of payment intangibles and promissory 
notes, respectively. They reflect the practice under former 
article 9, Under that article, filing a financing statement 
did not affect the rights of a buyer of payment intangibles 
or promissory notes, inasmuch as the former article did 
not cover those sales. To the extent that the exception in 
paragraph (2) covers outright sales of payment intangi- 
bles, which automatically are perfected under paragraph 
(3), the exception is redundant. 

5. Health-Care-Insurance Receivables. Paragraph (5) 
extends automatic perfection to assignments of health- 
care-insurance receivables if the assignment is made to 
the health-care provider that provided the health-care 
goods or services, The primary effect is that, when an 
individual assigns a right to payment under an insur- 
ance policy to the person who provided health-care goods 
or services, the provider has no need to file a financing 
statement against the individual. The normal filing re- 
quirements apply to other assignments of health-care- 
insurance receivables covered by this article, e.g., assign- 
ments from the health-care provider to a financer. 

6. Investment Property. Paragraph (9) replaces the 
last clause of former section 9-116(2), concerning security 
interests that arise in the delivery of a financial asset. 

Paragraphs (10) and (11) replace former section 9- 
115(4)(c) and (d), concerning secured financing of securi- 
ties and commodity firms and clearing corporations. The 
former sections indicated that, with respect to certain 
security interests created by a securities intermediary or 
commodity intermediary, "(t)he filing of a financing state- 
ment...has no effect for purposes of perfection or prior- 
ity with respect to that security interest." No change in 
meaning is intended by the deletion of the quoted phrase. 

Secured financing arrangements for securities’ firms 
are currently implemented in various ways. In some cir- 
cumstances, lenders may require that the transactions 
be structured as "hard pledges," where the securities are 
transferred on the books of a clearing corporation from 
the debtor's account to the lender's account or to a spe- 
cial pledge account for the lender where they cannot be 
disposed of without the specific consent of the lender, In 
other circumstances, lenders are content with so-called 
"agreement to pledge" or "agreement to deliver" arrange- 
ments, where the debtor retains the positions in its own 
account, but reflects on its books that the positions have 
been hypothecated and promisés that the securities will 
be transferred to the secured party's account on demand. 

The perfection and priority rules of this article are de- 
signed to facilitate current'secured financing arrangements 
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for securities firms as well as to provide sufficient flexibil- 
ity to accommodate new arrangements that develop in 
the future, Hard pledge arrangements are covered by the 
concept of control. See sections 8-106, 9-106, and 9-314. 
Noncontrol secured financing arrangements for securities 
firms are.covered by the automatic perfection rule of para- 
graph (10). Before the 1994 revision of articles 8 and 9; 
agreement to pledge arrangements could be implemented 
under a provision that a security interest in securities 
given for new value under a written security agreement 
was perfected without filing or possession for a period of 
21 days. Although the security interests were temporary in 
legal theory, the financing arrangements could, in practice, 
be continued indefinitely by rolling over the loans at least 
every 21 days. Accordingly, a knowledgeable creditor of a 
securities firm realizes that the firm's securities may be 
subject to security interests that are not discoverable from 
any public records. The automatic-perfection rule of para; 
graph (10) makes it unnecessary to engage in the purely 
formal practice of rolling over these arrangements every 
21 days. 

In some circumstances, a clearing corporation may 
be the debtor in a secured financing arrangement. For 
example, a clearing corporation that settles delivery- 
versus-payment transactions among its participants on 
a net, same-day basis relies on timely payments from all 
participants with net obligations due to the system. If 
a participant that is a net debtor were to default on its 
payment obligation, the clearing corporation would not 
receive some of the funds needed to settle with partici- 
pants that are net creditors to the system. To complete 
end-of-day settlement after a payment default by a par- 
ticipant, a clearing corporation that settles on a net, same- 
day basis may need to draw on credit lines and pledge 
securities of the defaulting participant or other securities 
pledged by participants in the clearing corporation to se- 
cure such drawings, The clearing corporation may be the 
top-tier securities intermediary for the securities pledged, 
so that it would not be practical for the lender to obtain 
control. Even where the clearing corporation holds some 
types of securities through other intermediaries, however, 
the clearing corporation is unlikely to be able to complete 
the arrangements necessary to convey "control" over the 
securities to be pledged in time to complete settlement in 
a timely manner. However, the term "securities interme- 
diary" is defined in section 8-102(a)(14) to include clear- 
ing corporations. Thus, the perfection rule of paragraph 


, (10) applies to security interests in investment property 
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granted by clearing corporations. 

7. Beneficial Interests in Trusts. Under former sec- 
tion 9-302(1)(c), filing was not required to perfect a se- 
curity interest created by an assignment of a beneficial 
interest in a trust. Because beneficial interests in trusts 
are now used as collateral with greater frequency in com- 
mercial transactions, under this article filing is required 
to perfect a security interest in a beneficial interest. , 

8. Assignments for Benefit of Creditors. No filing or 


“other action is required to perfect an assignment for the 


benefit of creditors. These assignments are not financing 
transactions, and.the debtor ordinarily will not be engag- 
ing in further credit transactions, 


ANNOTATIONS 


Repeals and reenactments. — Laws 2001, ch. 139, § 
29 repealed former 55-9-309 NMSA 1978, as amended by 
Laws 1996, ch. 47, § 67, and enacted a new section, effec- 
tive July 1, 2001. 

The 2005 amendment, effective January 1 2006, adds 
Subsection (14) to provide that a security interest in a sale 
by an individual of an account that is a right to payment 
of winnings in a lottery or other game of chance are per- 
fected when it attaches, — 
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Applicability. — Laws 2005, ch. 144, § 114 provides Warehouseman's Lien Covers Goods Subject to a Security 


that Laws 2005, ch. 144, § 100 applies to a sale of an ac- Interest?" see 8: Nat. Resources J, 331 (1968). 
count, described in Subsection (14) of Section 55-9-309 For article, "Buyers and Sellers of Goods in Bank- 
NMSA 1978 even if the sale was entered into before that ruptcy," see 1 N.M. L: Rev. 435 (1971). 
subsection took effect. However, if the relative priorities of Am, Jur. 2d, A.L.R. and C.J.S. references. — Con- 
conflicting claims to the account were established. before struction and effect of UCC article 9; dealing with se- 
that subsection ‘took effect,:Chapter 55, Article 9 NMSA cured transactions, etc., 30 A.L.R.38d 9, 67 A.L.R.3d 308, 
1978 as in effect immediately prior to the date that sub- 69 A.L.R.8d 1162, 76 A.L.R.38d 11, 99 A.L.R. 3d 807, 99 
section took effect determines priority. A.L.R.3d 1080, 100.A.L.R.8d 10, 100 A.L.R.38d 940, :7 

Law reviews. — For article, "The Warehouse- A.L.R.4th 308, 11 A.L.R.4th 241, 90 A.L.R.4th 859, 25 
man vs. the Secured Party: Who Prevails When’ the A.L.R.5th 696, 

* 


55-9-310. When filing required to perfect security interest or 
agricultural lien; security interests and agricultural liens to 
which filing provisions do not apply. 


(a), Except as otherwise provided in Subsection (b) of this section and in Section 55-9-312 
NMSA 1978, a financing statement must be filed to perfect all security interests and agricultural 
liens. 

(b). The filing of a financing statement is not necessary to perfect a security interest: 

(1) that is perfected under Subsection (d), (e), (f) or (g) of Section 55-9-308 NMSA 1978; 

(2) that is perfected under Section 55-9-309 NMSA 1978 when it attaches; 

(3) in property subject to a statute, regulation or treaty described in Subsection (a) of Sec- 
tion 55-9-311 NMSA 1978; 

(4) ‘in goods in possession of a bailee that is puericted under Paragraph (1) or (2) of Subsec- 
tion (d) of Section 55-9-312 NMSA 1978; 

(5) in certificated securities, documents, goods or instruments that is perfected without fil- 
ing, control or possession under Subsection (e), (f) or (g) of Section 55-9-312 NMSA 1978; 

(6) in collateral in the secured party's possession under Section 55-9-313 NMSA 1978; 

(7) ina certificated security that is perfected by delivery of the security certificate to the 
secured party under Section 55-9-313 NMSA 1978; 

(8) in deposit accounts, electronic chattel paper, electronic documents, investment prop- 
erty or letter-of-credit rights that is perfected by control under Section 55-9-314 NMSA 1978; 

(9) in proceeds that is perfected under Section 55-9-315 NMSA 1978; or 

(10) that is perfected under Section 55-9-316 NMSA 1978, 

(c) Ifa secured party assigns a perfected security interest or agricultural,lien, a filing under 
Chapter 55, Article 9 NMSA 1978 is not required to continue the perfected status of the security 
interest against creditors of and transferees from the original debtor. 


History: 1978 Comp., § 55-9-310, enacted by Laws (b)(5), and (b)(9)),: because they are perfected under the 
2001, ch. 189, § 30; 2005, ch. 144, § 101. law of another jurisdiction (subsection (b)(10)), or because 
OFFI CIAL COMMENTS they are perfected by another method, such as by the se- 


cured party's taking possession or control (subsections (b) 

UCC Official Comments © by ALI & the NCCUSL. Re- (3), (b)(4), (b)(5), (b)(6), (b)(7), and (b)(8)). 
eed ace permission of he PEB for, the UCC. All 4, Assignments of Perfected Security Interests. Sub- 
rights reserved. section (c) concerns assignment of a perfected security 
1. Source. Former section 9-302(1), (2). interest or agricultural lien. It provides that no filing is 


necessary in connection with an assignment by a secured 
party to an assignee in order to maintain perfection as 
against creditors of and transferees from the original 
debtor. 

' Example 1: Buyer buys goods from Seller, who retains 
a security interest in them. After Seller perfects the secu- 
rity interest by filing, Seller assigns the perfected security 


2. General Rule. Subsection (a) establishes a central 
article 9 principle: Filing a financing statement is neces- 
sary for perfection of security interests and agricultural 
liens, However, filing is not necessary to perfect:a security 
interest that is perfected by another permissible method, 
see subsection (b), nor does filing ordinarily perfect a se- 
curity interest in a deposit account, letter-of-credit right, : ee siya : 
- he ae Shae aint # ‘i 312(b). Part 5 of the article Acai interest to X. The security interest, in X's hands and with- 
with the office in which to file, mechanics of filing, and out further steps on X's part, continues perfected against 
operations of the filing office, Buyer's transferees and creditors. og 

3. Exemptions from Filing. Subsection (b) lists the se- Example 2: Dealer creates a security interest in specific 
curity interests for which filing is not required as a con- equipment in favor of Lender. After Lender perfects the se- 
dition of perfection, because they are perfected automati- curity interest in the equipment by filing, Lender assigns 
cally upon attachment (subsections (b)(2) and (b)(9)) or the chattel paper (which includes the perfected security 
upon the occurrence of another event (subsections (b)(1), interest in Dealer's equipment) to X. The security interest 
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in the equipment, in X's hands and without further steps 
on X's part, continues perfected against Dealer's transfer- 
ees and creditors. However, regardless of whether Lender 
made the assignment to secure Lender's obligation to X or 
whether the assignment was an outright sale of the chat- 
tel paper, the assignment creates a security interest in the 
chattel paper in favor of X. Accordingly, X must take what- 
ever steps may be required for perfection in order to be 
protected against Lender's transferees and creditors with 
respect to the chattel paper. 

Subsection (c) applies not only to an assignment of a 
security interest perfected by filing but also to an as- 
signment of a security interest perfected by a method 
other than by filing, such as by control or by possession. 
Although subsection (c) addresses explicitly only the ab- 
sence of an additional filing requirement, the same result 
normally will follow in the case of an assignment of a se- 
curity interest perfected by a method other than by filing. 
For example, as long as possession of collateral is main- 
tained by an assignee or by the assignor or another person 
on behalf of the assignee, no further perfection steps need 
be taken on account of the assignment to continue perfec- 
tion as against creditors and transferees of the original 
debtor. Of course, additional action may be required for 
perfection of the assignee's interest as against creditors 
and transferees of the assignor. ‘ 7 

Similarly, subsection (c) applies to the assignment of 
a security interest perfected by compliance with a stat- 
ute, regulation, or treaty under section 9-311(b), such as 
a certificate-of-title statute. Unless the statute expressly 
provides to the contrary, the security interest will remain 
perfected against creditors of and transferees from the 
original debtor, even if the assignee takes no action to 
cause the certificate of title to reflect the assignment or 
to cause its name to appear on the certificate of title. See 
PEB Commentary No. 12, which discusses this issue un- 
der former section 9-302(3). Compliance with the statute 
is "equivalent to filing" under section 9-311(b). 


ANNOTATIONS 


Repeals and reenactments, — Laws 2001, ch. 139, § 
30 repealed former 55-9-310 NMSA 1978, as enacted by 
Laws 1961, ch. 96, § 9-310, and enacted a new section, ef- 
fective July 1, 2001. 

The 2005 amendment, effective January 1, 2006, pro- 
vides that the filing of a financing statement is not neces- 
sary to perfect a security interest in an instrument that is 
perfected without filing, control or possession in Subsec- 
tion (b)(5) and in electronic documents in Subsection (b)(8). 

Decisions under former 55-9-113 and 55-9-302 
NMSA 1978. — In light of the similarity of this section 
and former Section 55-9-118 and 55-9-302 NMSA 1978, 
annotations decided under former 55-9-113 and 55-9-302 
NMSA 1978 have been included in the annotations in this 
section. 

Purpose to inform others of lien on property. — 
Generally, to have constructive notice in regard to per- 
sonalty or realty, it is essential that the persons against 
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whom such notice is operative, had they wished to have 
inquired, could readily have learned that another pos- 
sessed a lien on the property of interest. Reconstruction 
Fin. Corp. v. Stephens, 118 F, Supp. 565 (D.N.M. 1954) (de- 
cided under former law). 

Effect of failure to record. — Failure to acknowl- 
edge and record conditional sales contract renders it void 
as to subsequent mortgagees in good faith and purchas- 
ers for value without notice. Loomis Mach. Co, v. Proctor, 
1936-NMSC-062, 41 N.M. 519, 71 P.2d 1029 (decided un- 
der former law). 

Sufficiency of description. — The description "con- 
tract rights arising from the sale or other disposition of 
dairy products" was sufficient to put a third party on 


‘inquiry notice about a prior encumbrance on a property 


interest in capital retains arising from the sale of dairy 
products, Valley Fed, Sav. Bank v. Stahl, 1990-NMSC-060, 
110 N.M. 169, 793 P.2d 851 (decided under former law). 

Acknowledgement not required for filing. — In 
keeping with the declared purpose of the code to sim- 
plify, clarify and modernize the law governing commercial 
transactions, and the rule of construction that the code 
shall be liberally construed and applied so as to promote 
its underlying purposes and policies, such instruments as 
are filed pursuant to the provisions of the code are not re- 
quired to be acknowledged as a prerequisite to being filed 
with the county clerks. 1961-62 Op. Att'y Gen. No. 62-01 
(rendered under prior law). 

Law reviews. — For article, "The Warehouseman vs. 
the Secured Party: Who Prevails When the Warehouse- 
man's Lien Covers Goods Subject to a Security Interest?" 
see 8 Nat. Resources J. 331 (1968). 

For note, "Fixtures, Security Interests and Filing: Prob- 
lems of Title Examination in New Mexico," see 8 Nat. Re- 
sources J, 513 (1968). 

For article, "Buyers and Sellers of Goods in Bank- 
ruptcy," see 1 N.M. L. Rev. 435 (1971). 

Am. Jur, 2d, A.L.R. and C.J.S. references. — Credi- 
tor levying upon subject of unfiled conditional sales con- 


’ tract under prior judgment, 55 A.L.R. 1137. 


Right of receiver of conditional vendee to avail himself 
of defects in filing contract, 61 A.L.R. 975, 

Refiling when goods are removed from district where 
contract is filed, 68 A.L.R. 554, 

Trust receipts as conditional sale within filing statute, 
168 A.L.R. 379. 

Registration of mortgages or other liens on personal 
property in case of residents of other states, 10 A.L.R.2d 
764, 

Necessity that mortgage covering oil and gas lease be 
recorded as real estate mortgage, and/or filed or recorded 
as chattel mortgage, 34 A.L.R.2d 902. 

Construction and effect of UCC article 9, dealing with 
secured transactions, etc., 30 A.L.R.8d 9, 67 A.L.R.3d 
308, 69 A.L.R.3d 1162, 76 A.L.R.3d 11, 99 A.L.R. 3d 807, 
99 A.L.R.3d 1080, 100 A.L.R.3d 10, 100 A.L.R.3d 940, 7 
A.L.R.4th 308, 11 A.L.R.4th 241, 90 A.L.R.4th 859, 25 
A.L.R.5th 696. 7 


55-9-311. Perfection of security interests in property subject to certain 
statutes, regulations and treaties. 


(a) Except as otherwise provided in Subsection (d) of this section, the filing of a financing state- 
ment is not necessary or effective to perfect a security interest in property subject to: 

(1) astatute, regulation or treaty of the United States whose requirements for a security 
interest's obtaining priority over the rights of a lien creditor with respect to the property preempt 
Subsection (a) of Section 55-9-310 NMSA 1978; - 

(2) the provisions of Chapter 66 NMSA 1978; or 
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(3) a statute of another jurisdiction that provides for a security interest to be indicated 
on a certificate of title as a condition or result of the security interest's obtaining priority over the 
rights of a lien creditor with respect to the property. 

(b) Compliance with the requirements of a statute, regulation o or treaty described i in Subsection 
(a) of this section for obtaining priority over the rights of a lien creditor is equivalent to the filing 
of a financing statement under Chapter 55, Article 9 NMSA 1978, Except as otherwise provided 
in Subsection (d) of this section and in Section 55-9-318 and Subsections (d) and (e) of Section 55- 
9-316 NMSA 1978 for goods covered by a certificate of title, a security interest in property subject 
to a statute, regulation or treaty described in Subsection (a) of this section may be perfected only 
by compliance with those requirements, and a security interest so perfected remains perfected 
notwithstanding a change in the use or transfer of possession of the collateral. 

(c) Except as otherwise provided in Subsection (d) of this section and Subsections (d) and (e) of 
Section 55-9-316 NMSA 1978, duration and renewal of perfection of a security interest perfected 
by compliance with the requirements prescribed by a statute, regulation or treaty described in 
Subsection (a) of this section are governed by the statute, regulation or treaty. In other respects, 
the security interest is subject to Chapter 55, Article 9 NMSA 1978. 

(d) During any period in which collateral subject to a statute specified in Paragraph (2) of Sub- 
section (a) of this section is inventory held for sale or lease by a person or leased by that person as 
lessor and that person is in the business of selling goods of that kind, this section does not apply to 
a security interest in that collateral created by that person. 


History: 1978 Comp., § 55-9-311, enacted by Laws a discussion of the operation of state certificate-of-title stat- 

2001, ch. 139, § 31; 2013, ch. 137, § 6. utes in interstate contexts, see the comments to section 9- 
303. 

OFFICIAL COMMENTS Some states have enacted central filing statutes with 

UCC Official Comments © by ALI & the NCCUSL. Re- respect to secured transactions in kinds of property that 

produced with permission of the PEB for the UCC. All are of special importance in the local economy. Subsection 

rights reserved. (a)(2) defers to these statutes with respect to filing for 


1. Source. Former section 9-302(3), (4). that property. ; ' 

2. Federal Statutes, Regulations, and Treaties. Sub- 4, Inventory Covered by Certificate of Title. Under 
section (a)(1) exempts from the filing provisions of this subsection (d), perfection of a security interest in the in- 
article transactions as to which a system of filing - state ventory of a person in the business of selling goods of that 
or federal - has been established under federal law. Sub- kind is governed by the normal perfection rules, even if 
section (b) makes clear that when such a system exists, the inventory is subject to a certificate-of-title statute. 
perfection of a relevant security interest can be achieved Compliance with a certificate-of-title statute is both un- 
only through compliance with that system (i.e., filing un- necessary and ineffective to perfect a security interest 
der this article is not'a permissible alternative). in inventory to which this subsection applies. Thus, a se- 

An example of the type of federal statute referred to in cured party who finances an automobile dealer that is in 
subsection (a)(1) is 49 U.S.C. sections 44107-11, for civil the business of selling and leasing its inventory of auto- 
aircraft of the United States. The Assignment of Claims mobiles can perfect a security interest in all the automo- 
Act of 1940, as amended, provides for notice to contract- biles by filing a financing statement but not by compliance 
ing and disbursing officers and to sureties on bonds but with a certificate-of-title statute. — : 
does not establish a national filing system and therefore is Subsection (d), and thus the filing and other perfection 
not within the scope of subsection (a)(1). An assignee of a provisions of this article, does not apply to inventory that 
claim against the United States may benefit from compli- is subject to a certificate-of-title statute and is of a kind 
ance with the Assignment of Claims Act. But regardless of that the debtor is not in the business of selling. For ex- 
whether the assignee complies with that act, the assignee ample, if goods are subject to a certificate-of-title statute 


must file under this article in order to perfect its security and the debtor is in the business of leasing but not of sell- 
interest against creditors and transferees of its assignor. ing goods of that kind, the other subsections of this section 


Sirhaection! (a) provides: explicitly thatthe! Ane) re: govern perfection of a security interest in the goods. The 
quirement of me Maha dieters’ Sily 40 federal beatae fact that the debtor eventually sells the goods does not, of 
regulations, or treaties whose requirements for a security itself, mean that the debtor "is in the business of selling 
interest's obtaining priority over the rights of a lien credi- goods of that kind. ; ibe ‘ ! 
tor preempt section 9-310(a). The provision eschews refer- The filing and other perfection provisions of this article 
ence to the term "perfection," inasmuch as section 9-308 apply to goods subject to a certificate-of-title statute only 


ast : Pihat bétm-and mipriveltul "during any period in which collateral is inventory held 
i pte uchepternana aan (dinaaaala bathe’ for sale or lease or leased." If the debtor takes goods of 


3. State Statutes. Subsections (a)(2) and (3) exempt this kind out of inventory and uses them, say, as equip- 
from the filing requirements of this article transactions ment, a filed financing statement would not remain effec- 
covered by state certificate-of-title statutes covering motor tive to perfect a security interest. 
vehicles and the like. The description of certificate-of-title 5. Compliance with Perfection Requirements of Other 
statutes in subsections (a)(2) and (a)(3) tracks the language Statute. Subsection (b) makes clear that compliance with 
piiaicnonor ol eactibeare of allel aisaction.0:1 02. For the perfection requirements (i.e., the requirements for 
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obtaining priority over a lien creditor), but not other re- 
quirements, of a statute, regulation, or treaty described 
in subsection (a) is sufficient for perfection under this Ar- 


ticle, Perfection of a security interest under such a statute, » 


regulation, or treaty has all the consequences of perfec- 
tion under this Article. 

The interplay of this section with certain certificate-of- 
title statutes may create confusion and uncertainty. For 
example, statutes under which. perfection does not oc- 
cur until a certificate of title is issued will create,a gap 
between the time that the goods are covered by the cer- 
tificate under Section 9-303 [55-9-803 NMSA 1978] and 
the time of perfection, If the gap is long enough, it may 
result in turning some unobjectionable transactions 
into avoidable preferences under Bankruptcy Code Sec- 
tion 547. (The preference risk arises if more than 30 days 
passes between the time a security interest attaches (or 
the debtor receives possession of the collateral, in the 
case of a purchase-money security interest) and the time 
it is perfected.) Accordingly, the Legislative Note to this 
section instructs the legislature to amend the applicable 
certificate-of-title statute to provide that perfection occurs 
upon receipt by the appropriate State official of a properly 
tendered application for a certificate of title on which’ ‘the 
security interest is to be indicated. ; 

Under some certificate-of-title statutes, including the 
Uniform Motor Vehicle Certificate of Title and Anti-Theft 
Act, perfection generally occurs upon delivery of specified 
documents to a state official but may, under certain cir- 
cumstances, relate back to the time of attachment, This 
relation-back feature can create great difficulties for the 
application of the rules in Sections 9-303 and 9-311(b) [55- 
9-303 and 55-9-811(b) NMSA 1978], Accordingly, the Leg- 
islative' Note. also recommends to legislatures that they 
remove any relation-back provisions. from certificate-of- 
title statutes affecting security interests. 

6. Compliance with Perfection Requirements of Other 
Statute as Equivalent to Filing. Under subsection (b), 
compliance with the perfection requirements (i.e., the re- 
quirements for obtaining priority over a lien creditor) of a 
statute, regulation, or treaty described in subsection .(a) 
"is equivalent to the filing of a financing statement." 

The quoted phrase appeared in former section 9-302(3). 
Its meaning was unclear, and many questions arose con- 
cerning the extent to which and manner in which article 
9 rules referring to "filing" were applicable to perfection 
by compliance with a certificate-of-title statute. This ar- 
ticle takes a variety of approaches for applying article 9's 
filing rules to compliance with other statutes and trea- 
ties. First, as discussed above in comment.5, it leaves 
the determination of some rules, such as the rule estab- 
lishing time of perfection (section 9-516(a)), to the other 
statutes themselves. Second, this article explicitly ap- 
plies. some article 9 filing rules to perfection under other 
statutes or treaties. See, e.g., section 9-505. Third, this 
article makes other article 9 rules applicable to security 
interests perfected by compliance with another statute 
through. the. "equivalent to... filing" provision in the 
first sentence of section 9-311(b). The third approach. is 
reflected for the most part in occasional comments ex- 
plaining how particular rules apply when perfection is 
accomplished under section 9-311(b). See, e.g., section 9- 
810, comment 4; section 9-815, comment 6; and section 9- 
817, comment 8. The absence of a comment indicating 
that a particular filing provision applies to perfection 
pursuant to section 9-311(b) does not mean the provision 
is inapplicable. 
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7. Perfection by Possession of Goods Covered by 


Certificate-of-Title Statute, A secured party who holds 


a security interest perfected under the law of State A in 
goods that subsequently are covered by a State B cer- 
tificate of title may face a predicament. Ordinarily, the 
secured party will have four months under State B's sec- 
tion 9-316(c) and (d) in which to (re)perfect as against 


a purchaser of the goods by having its security interest 


noted on a State B certificate. This procedure is likely to 
require the cooperation of the debtor and any competing 
secured party whose security interest has been noted 
on the certificate. Comment 4(¢) to former section 9- 
103 observed that "that cooperation is not likely to be 
forthcoming from an owner who wrongfully procured 
the issuance of a new certificate not showing the out- 
of-state security interest, or from a local secured party 


finding himself in a priority contest with the out-of-state 
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secured party." According to that comment, "(t)he only 
solution for the out-of-state secured party under present 
certificate of title statutes seems to be to reperfect by 
possession, i.e., by repossessing the goods." But the-"so- 
lution" may not have worked: Former section 9-302(4) 
provided that a security interest in property subject to a 
certificate-of-title statute "can be perfected only by com-: 
pliance therewith." 

Sections 9-311(c), 9- 313(b), and 9-316(d) and (e) of this 
article resolve the conflict by providing that a security 
interest that remains perfected solely by virtue of sec- 
tion 9-316(e) can be (re)perfected by the secured: party's 
taking possession of the’ collateral. These sections ‘con- 
template only that taking possession of goods covered by 
a certificate of title will work as a method of perfection. 
None of these sections creates a right to take possession. 
Section 9-609 and the agreement of the parties define the 
secured party's right to take possession. 


ANNOTATIONS 


Repeals and reenactments. — Laws 2001, ch, 139, § 
31 repealed former 55-9-311 NMSA 1978, as enacted by 
Laws 1961, ch. 96, § 9-311, and enacted a new section, ef- 
fective July. 1, 2001, 

The 2013 amendment, effective July 1, 2013, provided 
that the filing of a financing statement is not necessary if 
a statute provides for a security, interest to be indicated 
on a certificate of title; and in Paragraph (3). of Subsec- 
tion (a), at the beginning of the sentence, after "a", deleted 
"certificate-of-title" and. after "indicated on a certificate", 
added "of title", 

Decisions under former 55-9-302 NMSA 1978, — 
In light of the similarity of this section and former Sec- 
tion 55-9-302 NMSA 1978, annotations decided under 
former 55-9-302 NMSA 1978 have been included in the 
annotations in this section, 

When filing not necessary to perfect security in- 
terest. — Under the wording of this section, it is not nec- 
essary to file a financing statement pursuant to the code 
in order to perfect a security interest in a motor vehicle 
required to be registered and having a certificate of title 
issued by this state. 1961-62 Op. Att'y Gen. No, 62-30 (ren- 
dered under prior law). 

Law reviews. — For article, "Buyers and Sellers. of 
Goods in Bankruptcy," see 1 N.M. L. Rev, 435 (1971). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Regis- 
tration of mortgages or other liens on personal property in 
case of residents of other states, 10 A.L.R.2d 764. 
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55-9-312. Perfection of security interests in chattel paper, deposit 
accounts, documents, goods covered by documents, 
instruments, investment property, letter-of-credit rights 
and money; perfection by permissive filing; temporary 
perfection without filing or transfer of possession. 


(a) .Asecurity interest in chattel paper, negotiable documents, instruments or investment prop- 
erty may be perfected by filing. 

(b) Except as otherwise provided in Subsections (c) and (d) of Section 55-9-315 NMSA 1978 for 
proceeds: 

(1) ‘a-security interest in a deposit account may be perfected only by control under See: 
tion 55-9-314 NMSA 1978; 

(2) and except as otherwise provided in Subsection (d) of Section 55-9-308 NMSA 1978, a 
security interest in a letter-of-credit right may be perfected only by control under Section 55-9-314 
NMSA 1978; and 

(3). a security interest in money may be perfected only by the secured party's taking pos- 
session under Section 55-9-313 NMSA 1978. 

(c) While goods are in the possession of a bailee that has issued a negotiable document cover- 
ing the goods: 

(1) asecurity interest in the goods eal be perfected by perfecting a security interest in the 
document; and 

(2) a security interest perfected in the document has priority over any security interest 
that becomes perfected in the goods by another method during that time. 

(d) While goods are in the possession of a bailee that has issued a nonnegotiable document 
covering the goods, a security interest in the goods may be perfected by: 

(1) issuance of a document in the name of the secured party; 

(2) the bailee's receipt of notification of the secured party's interest; or 

. (8). filing as to the goods. 

(e) A security interest in certificated securities, negotiable documents or instruments is per- 
fected without filing or the taking of possession or control for a period of twenty days from the 
time it attaches to the extent that it arises for new value given under an authenticated security 
agreement. 

(f) A perfected security interest in a negotiable document or goods in possession of a bailee, 
other than one that has issued a negotiable document for the goods, remains perfected for twenty 
days without filing if the secured party makes available to the debtor the goods or documents rep- 
resenting the goods for the purpose of: 

(1) ultimate sale or exchange; or 

(2) loading, unloading, storing, shipping, transshipping, manufacturing, processing or oth- 
erwise dealing with them in a manner preliminary to their sale or exchange. 

(g) A perfected security interest in a certificated security or instrument remains perfected for 
twenty days without filing if the secured party delivers the security certificate or instrument to 
the debtor for the purpose of: 

(1) ultimate sale or exchange; or 

(2) presentation, collection, enforcement, renewal or registration of transfer. 

(h) After the twenty-day period specified in Subsection (e), (f) or (g) of this section a per- 
fection depends upon compliance with Chapter 55, Article 9 NMSA 1978. 


History: 1978 Comp., § 55-9-312, enacted by Laws 2. Instruments. Under subsection (a), a security in- 
2001, ch. 139, § 32; 2005, ch. 144, § 102. terest in instruments may be perfected by filing. This 
rule represents an important change from former ar- 

OFFICIAL COMMENTS ticle 9, under which the secured party's taking posses- 

UCC Official Comments © by ALI & the NCCUSL. Re- sion of an instrument was the only method of achieving 
produced with permission of the PEB for the UCC. All rights long-term perfection. The rule is likely to be particularly 


useful in transactions involving a large number of notes 
that a debtor uses as collateral but continues to collect 
from the makers. A security interest perfected by filing 


reserved. 
1. Source. Former section 9-304, with additions and 
some changes. 
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is subject to defeat. by certain. subsequent purchasers 
(including secured parties), Under section 9-330(d), pur- 
chasers for value who take possession of an instrument 
without knowledge that the purchase. violates the rights 
of the secured party generally would achieve priority over 
a security interest in the instrument perfected by filing, 
In addition, section 9-331 provides that filing a financing 
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statement does not constitute notice that would preclude © 


a subsequent purchaser from becoming a holder in due 
course and taking free of all claims under section 3-306. 

3. Chattel Paper; Negotiable Documents. Subsection 
(a) further provides that filing is available as a method 
of perfection for security interests in chattel paper and 
negotiable documents, Tangible chattel paper is some- 
times delivered to the assignee, and sometimes left in 
the hands of the assignor for collection. Subsection (a) al- 
lows the assignee to perfect its security interest by filing 
in the latter case. Alternatively, the assignee may perfect 
by taking possession. See section 9-313(a).'An assignee 
of electronic chattel paper may perfect by taking control. 
See sections 9-105 and 9-314(a), The security interest of 
an assignee who takes possession or control may qualify 
for priority over a competing security interest perfected 
by filing. See section 9-330. 

Negotiable documents may be, and usually are, de- 
livered to the secured party. The secured party's tak- 
ing possession will suffice as a perfection step. See sec- 
tion 9-313(a). However, as is the case with chattel paper, 
a security interest in a negotiable document may be per- 
fected by filing. 

4, Investment Property. A security interest in invest- 
ment property, including certificated securities, uncer- 
tificated securities, security entitlements, and securities 
accounts, may be perfected by filing. However, security 
interests created by brokers, securities intermediaries, or 
commodity intermediaries are automatically perfected; 
filing is of no effect, See section 9-309(10) and (11). A se- 
curity interest in all kinds of investment property also 
may be perfected by control, see sections 9-105 and 9-314, 
and a security interest in a certificated security also may 
be perfected by the secured party's taking delivery un- 
der’ section 8-301. See section 9-313(a). A security inter- 
est perfected only by filing is subordinate to a conflicting 
security interest perfected by control or delivery. See sec- 
tion 9-328(1) and (5). Thus, although filing is a permis- 
sible method. of perfection, a secured party who perfects 
by filing takes the risk that the debtor has.granted or will 
grant a security interest in the same collateral to another 
party who obtains control. Also, perfection by filing would 
not give the secured party protection against other types 
of adverse claims, since the article 8 adverse claim cut-off 
rules require control, See section 8-510. 

5. Deposit Accounts. Under new subsection (b)(1), the 
only method of perfecting a security interest in a deposit 
account as. original collateral is. by control. Filing is inef- 
fective, except as provided in section 9-315 with respect 
to proceeds, As explained in section 9-104, "control" can 
arise as a result of an agreement among the secured party, 
debtor, and bank, whereby the bank agrees to comply with 
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wide variety of transactions, including those in which the 
secured party actually relies on the deposit account in ex- 
tending credit and’ maintains some meaningful dominion 
over it, but does not wish to deprive the debtor of access to 
the funds altogether, 

6. Letter-of-Credit Rights. Letter-of-credit rights com- 
monly are "supporting obligations," as defined in section 9- 
102. Perfection as to the related account, chattel paper, 
document, general intangible, instrument, or investment 
property will perfect as to the letter-of-credit rights. See 
section 9-308(d). Subsection (b)(2) provides that, in other 
cases, a security interest in a letter-of-credit right may be 
perfected only by control. "Control," for these purposes, is 
explained in section 9-107. aise i 

7. Goods Covered by Document of Title;,Subsection (c) 
applies to goods in the possession of a bailee who has is- 
sued a negotiable document covering the goods. Subsec- 
tion (d) applies to goods in the possession of a bailee who 
has issued a nonnegotiable document of title, including a 
document of title that is "non-negotiable" under section 7- 
104. Section 9-313 governs perfection of a security interest 
in goods in the possession of a bailee who has not issued a 
document of title. 

Subsection (c) clarifies the perfection and priority rules 
in former section 9-304(2). Consistently with the provi- 
sions of article 7, subsection (c) takes the position that, as 
long as a negotiable document covering goods is outstand- 
ing, title to the goods is, so to say, locked up in the docu- 
ment. Accordingly, a security interest in goods covered by 
a negotiable document may be perfected by perfecting a 
security interest in the document. The:security interest 
also may be perfected by another method, e.g., by filing. 
The priority rule in subsection (¢c) governs only priority 
between (i) a security interest in goods which is perfected 
by perfecting in the document and (ii). a security interest 
in the goods which becomes perfected by another method 
while the goods are covered by the document. 

Example 1: While wheat is in a grain elevator and cov- 


‘ered by a negotiable warehouse receipt, Debtor creates a 


security interest in the wheat in favor of SP-1 and SP- 

2. SP-1 perfects by filing a financing statement covering 
‘cients Thereafter, SP-2. perfects by filing a financing 
statement describing the warehouse receipt. Subsection 
(c)(1) provides that SP-2's security interest is perfected. 
Subsection (c)(2) provides that SP-2's security interest is 


- senior to SP-1's. 


instructions of the secured party with respect to disposi- , 


tion of the funds on deposit, even though the debtor re- 
tains the right to direct disposition of the funds. Thus, 
subsection (b)(1) takes an intermediate position between 
certain non-UCC law, which conditions the effectiveness 
of a security interest on the secured party's enjoyment of 
such dominion and control over the deposit account that 
the debtor is unable to dispose of the funds, and the ap- 
proach this article takes to securities accounts, under 
which a secured party who is unable to reach the collateral 
without resort to judicial process may perfect by filing. By 
conditioning perfection on "control," rather than requiring 
the secured party to enjoy absolute dominion to the exclu- 
sion of the debtor, subsection (b)(1) permits perfection in a 
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Example 2; The facts are.as in Example 1, bat SP-1's 
security interest attached and was perfected before the 
goods were delivered to the grain elevator. Subsection (c) 
(2) does'not apply, because SP-1's security interest did 
not become perfected during the time that the wheat was 
in the possession of a bailee. Rather, the first- to-file-or- 
perfect priority rule applies. See section 9-322. 

A secured party may become "a holder to whom a nego- 
tiable document of title has been duly negotiated" under 
section 7-501, If so, the secured party acquires the rights 
specified by article 7. Article 9 does not limit those rights, 
which may include the right to priority over an earlier- 
perfected security interest. See section 9-331(a). 

Subsection (d) takes a different approach to the prob- 
lem of goods covered by a nonnegotiable document. Here, 
title to the goods is not looked on as being locked up in 
the document, and the secured party may perfect its se- 
curity interest directly in the goods by filing as to them. 
The subsection provides two other methods of perfection: 
Issuance of the document in the secured party's name (as 
consignee of a straight bill of lading or the person to whom 
delivery would be made under a nonnegotiable warehouse 
receipt) and receipt of notification of the secured party's 
interest by the bailee, Perfection under subsection (d) oc- 
curs when the bailee receives notification of the secured’ 
party's interest in the goods, regardless of who sends the 
notification. Receipt of notification is effective to perfect, 
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regardless of whether the bailee responds. Unlike former 
section 9-304(3), from which it derives, subsection (d) does 
not apply to goods in the possession of a bailee who has 
not issued a document of title. Section 9-313(c) covers 
that case and provides that perfection by possession as 
to goods not covered by a document requires the bailee's 
acknowledgment. 

8. Temporary Perfection Without Having First. Oth- 
erwise Perfected. Subsection (e) follows former section 9- 
304(4) in giving perfected status to security interests in 
certificated securities, instruments, and negotiable docu- 
ments for a short period (reduced from 21 ‘to 20 days, 
which is the time period generally applicable in this ar- 
ticle), although there has been no filing and the collateral 
is in the debtor's possession. The 20-day temporary per- 
fection runs from the date of attachment. There is no limi- 
tation on the purpose for which the debtor is in posses- 
sion, but the secured party must have given "new value" 
(defined in section 9- 102) under an authenticated lags 
agreement. 

9, Maintaining Perfection After Surrendering Brcaads 
sion, There are a variety of legitimate reasons - many of 
them are described in subsections (f) and (g) - why cer- 
tain types of collateral must be released temporarily to 
a debtor. No useful purpose would be served by clutter- 
ing the files with records of such exceedingly short term 
transactions. 

Subsection (f) affords the possibility of 20-day perfec- 
tion in negotiable documents and goods in the possession 
of a bailee but not covered by a negotiable document. Sub- 
section (g) provides for 20-day perfection in certificated 
securities and instruments. These subsections derive from 
former section 9-305(5), However, the period of temporary 
perfection has been reduced from 21 to 20 days, which is 
the time period generally applicable in this article, and 
"enforcement" has been added in subsection (g)‘as one of 
the special and limited purposes for which a secured party 
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can release an instrument or certificated security to the 
debtor and still remain perfected. The period of temporary 
perfection runs from the date a secured party who already 


“has a perfected security interest turns over the collateral 


to the debtor. There is no new value requirement, but the 
turnover must be for one or more of the purposes stated 
in subsection (f) or (g). The 20-day period may be extended 
by perfecting as to the collateral by another method before 
the period expires. However, if the security interest is not 
perfected by another method until after the 20-day period 
expires, there will be a gap during which the security in- 
terest is unperfected. 

Temporary perfection extends only to the negotiable 
document or goods under subsection (f) and only to the 
certificated security or instrument under subsection (g). It 
does not extend to proceeds. If the collateral is sold, the se- 
curity interest will continue in the proceeds for the period 
specified in section 9-315, 

Subsections (f) and (g) deal only with perfection. Other 
sections of this article govern the priority of a security 
interest in goods after surrender of the document coy- 
ering them. In the case of a purchase-money security 
interest in inventory, priority may be conditioned upon 
giving notification to a prior inventory financer. See sec- 
tion 9-324. 


ANNOTATIONS 


Repeals and reenactments. — Laws 2001, ch. 139, § 
32 repealed former 55-9-312 NMSA 1978, as amended by 
Laws 1996, ch. 47, § 68, and enacted a new section, effec- 
tive July 1, 2001. 

The 2005 amendment, effective January 1, 2006, pro- 
vides in Subsection (e) that'a security interest in docu- 
ments is perfected without taking control for a period of 
twenty days after it attaches. 


55-9-313. When possession by or delivery to secured party perfects 
security interest without filing. 


(a) Except as otherwise provided in Subsection (b) of this section, a secured party may perfect 
a security interest in tangible negotiable documents, goods, instruments, money or tangible chat- 
tel paper by taking possession of the collateral. A secured party may perfect a security interest 
in certificated securities by taking delivery of the certificated Beer ines under Section 55-8-301 
NMSA 1978. 

(b). With respect to goods covered by a certificate of title issued by this state, a secured party 
may perfect a security interest in the goods by taking possession of the goods only in the circum: 
stances described in Subsection (d) of Section 55-9-316 NMSA 1978. 

(c) With respect to collateral other than certificated, securities, and goods covered by a docu- 
ment, a secured party takes possession of collateral in the possession of a person other than the 
debtor, the secured party or a lessee of the collateral from the debtor in the ordinary course of the 
debtor's business when: 

(1) the person in possession authenticates a record eiitiateng that it holds possession 
of the collateral for the secured party's benefit; or 

(2) the person takes possession of the collateral after having authenticated a record ac- 
knowledging that it will hold possession of collateral for the secured party's benefit. 

(d) If perfection of a security interest depends upon possession of the collateral by a secured 
party, perfection occurs no earlier than the time the secured Barty takes possession and continues 
only while the secured party retains possession. 

(e) Asecurity interest in a certificated security in registered fai is perfected by delivery when 
delivery of the certificated security occurs under Section 55-8-301 NMSA 1978 and remains Der 
fected by delivery until the debtor obtains possession of the security certificate. 
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(f) A person in possession of collateral is not required to acknowledge that it holds possession 
for a secured party's benefit. 

(g) Ifa person acknowledges that it holds possession for the secured party's benefit: 

(1) the acknowledgment is effective under Subsection (c) of this section or Subsection (a) 
of Section 55-8-301 NMSA 1978, even if the acknowledgment violates the rights of a debtor; and 

(2) unless the person otherwise agrees or law other than Chapter 55, Article 9 NMSA 1978 
otherwise provides, the person does not owe any duty to the secured party and is not required to 
confirm the acknowledgment to another person. 

(h) A secured party having possession of collateral does not relinquish possession by deliver- 
ing the collateral to a person other than the debtor or a lessee of the collateral from the debtor in 
the ordinary course of the debtor's business if the person was instructed before the delivery or is 
instructed contemporaneously with the delivery: 

(1) to hold possession of the collateral for the secured party's bariefit: or 
(2) to redeliver the collateral to the secured party. 

(i) A secured party does not relinquish possession, even if a delivery under Subsection (h) of 
this section violates the rights of a debtor. A person to which collateral is delivered under Subsec- 
tion (h) of this section does not owe any duty to the secured party and is not required to confirm 
the delivery to another person unless the person otherwise agrees or law other than Chapter 55, 
Article 9 NMSA 1978 otherwise provides. 


History: 1978 Comp., § 55-9-313, enacted by Laws the secured party's taking possession. And, under appro- 
2001, ch. 189, § 33; 2005, ch. 144, § 103. priate circumstances, a court may determine that a per- 
, son in possession is so closely connected to or controlled 

OFFICIAL COMMENTS by the debtor that the debtor has retained effective pos- 

UCC Official Comments © by ALI & the NCCUSL. Re- session, even though the person may have agreed to take 
produced with permission of the PEB for the UCC. All possession on behalf of the secured party. If so, the per- 
rights reserved. o son's taking possession would not constitute the secured 
1. Source. Former sections 9-115(6) and 9-305; party's taking possession and would not be sufficient for 
2. Perfection by Possession. As under the common law perfection. See also section 9-205(b). In a typical escrow 
of pledge, no filing is required by this article to perfect a arrangement, where the escrowee has possession of col- 
security interest if the secured party takes possession of lateral as agent for both the secured party and the debtor, 
the collateral. See section 9-310(b)(6). the debtor's relationship to the escrowee is not such as to 


constitute retention of possession by the debtor, 

4, Goods in Possession of Third Party: Perfection. For- 
mer section 9-305 permitted perfection of a security inter- 
est by notification to a bailee in possession of collateral. 
This article distinguishes between goods in the possession 
of a bailee who has issued a document of title covering the 
goods and goods in the possession of a third party who has 


This section permits a security interest to be perfected 
by the taking of possession only when the collateral is 
goods, instruments, negotiable documents, money, or tan- 
gible chattel paper. Accounts, commercial tort claims, de- 
posit accounts, investment property, letter-of-credit rights, 
letters of credit, and oil, gas, or other minerals before ex- 
traction are excluded. (But see comment 6, below, regard- 


ing certificated securities.) A security interest in accounts not issued a document. Section 9-312(c) or (d) applies to 
and payment intangibles - property not ordinarily repre- the former, depending on whether the document is nego- 
sented by any writing whose delivery operates to transfer tiable. Section 9-313(¢) applies to the latter, It provides a 
the right to payment - may under this article be perfected method of perfection by possession when the collateral is 
only by filing. This rule would not be affected by the fact Possessed by a third person who is not the secured party's 
that a security agreement or other record described the as- agent, ; vac 
signment of such collateral as a "pledge." Section 9-309(2) Notification of a third person does not suffice to perfect 
exempts from filing certain assignments of accounts or under section 9-313(c). Rather, perfection does not occur 
payment intangibles which are out of the ordinary course unless the third person authenticates an acknowledgment 
of financing. These exempted assignments are perfected that it holds possession of the collateral for the secured 
1 ‘ ; ‘ 
when they attach. Similarly, under section 9-309(8), sales party's benefit, Compare section 9-312(d), junder which 
of payment intangibles are automatically perfected. receipt of notification of the security party's interest by 
3. "Possession." This section does not define "posses- a bailee holding goods covered by a nonnegotiable docu- 
sion." It adopts the general concept as it developed under ment is sufficient to perfect, even if the bailee does not 
former article 9, As under former article 9, in determining acknowledge receipt of the notification. A third Rereon 
whether a particular person has possession, the principles | ™A@y acknowledge that it will hold for the secured party's 
of agency apply, For example, if the collateral is in posses- benefit goods to be received in the future. Under these 
sion of an agent of the secured party for the purposes of circumstances, perfection by possession occurs when the 
possessing on behalf of the secured party, and if the agent third person obtains possession of the goods. 
is not also an agent of the debtor, the secured party has Under subsection (c), acknowledgment of notification 
taken actual possession, and subsection (c) does not apply. by a "lessee... in... ordinary course of. . , business" (de- 
Sometimes a person holds collateral both as an agent of fined in section 2A-103) does not suffice for possession. 
the secured party and as an agent of the debtor. The fact, The section thus rejects the reasoning of In re Atlantic 
of dual agency is not of itself inconsistent with the secured © Systems, Inc,, 185 B.R. 463 (Bankr. S.D.N.Y. 1992) (hold- 
party's having taken possession (and thereby having ing that notification to debtor-lessor's lessee sufficed to 
rendered subsection (c) inapplicable), The debtor cannot perfect security. interest in leased goods). See Steven O, 
qualify as an agent for the secured party for purposes of Weise, Perfection by Possession: The Need for an Objective 
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Test, 29 Idaho Law Rev. 705 (1992-93) (arguing that les- 
see's possession in ordinary course of debtor-lessor's busi- 
ness does not provide adequate public notice of possible 
security interest in leased goods): Inclusion’ of a per se 
rule concerning lessees is not meant to preclude a court, 
under appropriate circumstances, from determining that 
a third person is so closely connected to or controlled by 
the debtor that the debtor has retained effective posses- 
sion. If so, the third person's acknowledgment would not 
be sufficient for perfection. 

In some cases, it may be uncertain whether a person 
who has possession of collateral is an agent of the secured 
party or a nonagent bailee. Under those circumstances, 
prudence might suggest that the secured party obtain the 
person's acknowledgment to avoid litigation and ensure 
perfection by possession regardless of how the relationship 
between the secured party and the person is characterized. 

5. No Relation Back. Former section 9-305 provided that 
a security interest is perfected by possession from the time 
possession is taken "without a relation back." As the com- 
ment to former section 9-305 observed, the relation-back 
theory, under which the taking of possession was deemed to 
relate back to the date of the original security agreement, 
has had little vitality since the 1938 revision of the Federal 
Bankruptcy Act. The theory is inconsistent with former ar- 
ticle 9 and with this article. See section 9-313(d). Accord- 
ingly, this article deletes the quoted phrase as unnecessary. 
Where a pledge transaction is contemplated, perfection 
dates only from the time possession is taken, although a 
security interest may attach, unperfected. The only excep- 
tions to this rule are the short, 20-day periods of perfec- 
tion provided in section 9-312(e), (f), and (g), during which a 
debtor may have possession of specified collateral in which 
there is a perfected security interest. 

6. Certificated Securities. The second sentence of subsec- 
tion (a) reflects the traditional rule for perfection of a secu- 
rity interest in certificated securities. Compare sections 8- 
818(1)(a) and 8-321 (1978 Official Text); section 9-115(6) 
(1994 Official Text); and section 9-805 (1972 Official Text). It 
has been modified to refer to "delivery" under section 8-301, 
Corresponding changes appear in section 9-203(b). 

Subsections (e), (f), and (g), which are new, apply to a 
person in possession of security certificates or holding 
security certificates for the secured party's benefit under 
section 8-301. For delivery to occur when a person other 
than a secured party holds possession for the secured 
party, the person may not be a securities intermediary. 

Under subsection (e), a possessory security interest in 
a certificated security remains perfected until the debtor 
obtains possession of the security certificate. This rule is 
analogous to that of section 9-314(c), which deals with 
perfection of security interests in investment property by 
control. See section 9-314, comment 3. 

7. Goods Covered by Certificate of Title. Subsection (b) 
is necessary to effect changes to the choice-of-law rules 
governing goods covered by a certificate of title. These 
changes are described in the comments to section 9-311. 
Subsection (b), like subsection (a), does not create a right 
to take possession. Rather, it indicates the circumstances 
under which the secured party's taking possession of 
goods covered by a certificate of title is effective to perfect 
a security interest in the goods: The goods become covered 
by a certificate of title issued by this state at a time when 
the security interest is perfected by any method under the 
law of another jurisdiction. 


55-9-314. Perfection by control. 
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8. Goods in Possession of Third Party: No Duty to Ac- 
knowledge; Consequences of Acknowledgment. Subsec- 
tions (f) and (g) are new and address matters as to which 
former article 9 was silent. They derive in part from sec- 
tion 8-106(g). Subsection (f) provides that a person in pos- 
session of collateral is not required to acknowledge that it 
holds for a secured party. Subsection (g)(1) provides that 
an acknowledgment is effective even if wrongful as to the 
debtor. Subsection (g)(2) makes clear that an acknowledg- 
ment does not give rise to any duties or responsibilities 
under this article. Arrangements involving the possession 
of goods are hardly standardized. They include bailments 
for services to be performed on the goods (such as repair or 
processing), for use (leases), as security (pledges), for car- 
riage, and for storage. This article leaves to the agreement 
of the parties and to any other applicable law the imposi- 
tion of duties and responsibilities upon a person who ac- 
knowledges under subsection (c). For example, by acknowl- 
edging, a third party does not become obliged to act on the 
secured party's direction or to remain in possession of the 
collateral unless it agrees to do so or other law so provides. 

9. Delivery to Third Party by Secured Party. New sub- 
sections (h) and (i) address the practice of mortgage ware- 
house lenders, These lenders typically send mortgage notes 
to prospective purchasers under cover of letters advising 
the prospective purchasers that the lenders hold security 
interests in the notes. These lenders relied on notification 
to maintain perfection under former section 9-305. Requir- 
ing them to obtain authenticated acknowledgments from 
each prospective purchaser under subsection (c) could be 
unduly burdensome and disruptive of established practices. 
Under subsection (h), when a secured party in possession 
itself delivers the collateral to a third party, instructions to 
the third party would be sufficient to maintain perfection 
by possession; an acknowledgment would not be necessary. 
Under subsection (i), the secured party does not relinquish 
possession by making a delivery under subsection (h), even 
if the delivery violates the rights of the debtor. That subsec- 
tion also makes clear that a person to whom collateral is 
delivered under subsection (h) does not owe any duty to the 
secured party and is not required to confirm the delivery to 
another person unless the person otherwise agrees or law 
other than this article provides otherwise. 


ANNOTATIONS 


Repeals and reenactments, — Laws 2001, ch. 139, § 
33 repealed former 55-9-313 NMSA 1978, as amended by 
Laws 1985, ch. 193, § 24, and enacted a new section, effec- 
tive July 1,2001. 

The 2005 amendment, effective January 1, 2006, 
changes the phrase "negotiable documents" to "tangible 
negotiable documents" in Subsection (a). 

Law reviews. — For article, "The Warehouseman ys. 
the Secured Party: Who Prevails When the Warehouse- 
man's Lien Covers Goods Subject to a Security Interest?" 
see 8 Nat. Resources J. 331 (1968). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 68A 
Am. Jur. 2d Secured Transactions § 444 et seq. 

Priority, as between holder of unfiled or unrecorded 
chattel mortgage who secures possession of goods or 
chattels, and subsequent purchaser or encumbrancer, 53 
A.L.R.2d 936. 


(a) A security interest in investment property, deposit accounts, letter-of-credit rights, elec- 
tronic chattel paper or electronic documents may be perfected by control of the collateral under 
Section 55-7-106, 55-9-104, 55-9-105, 55-9-106 or 55-9-107 NMSA 1978. 
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(b) A security interest in deposit accounts, electronic chattel paper, letter-of-credit rights or 
electronic documents is perfected by control under Section 55-7-106, 55-9-104, 55-9-105 or 55-9- 
107 NMSA 1978 when the secured party. obtains control and remains perfected by control only 
while the secured party retains control. 

(c) A security interest in investment property is perfected by control under Section 55-9-106 
NMSA 1978 from the time the secured party obtains control and remains acpentecten by control 
until: 

(1) the secured party does not have. control; and 
(2) one of the following occurs: i 
(A) if the collaterals a pean aie security, the debtor has or acquires possession of 
the security certificate; 
(B) if the collateral is an ae eee atid ROCUTLIY the issuer has negishered or registers 
the debtor as the registered owner; or 
(C) ifthe collateral is a security Bntitleiede the debtor is or Aecones the entitlement 


holder. 
History: 1978 Comp., § 55-9-314, enacted by Laws rights in the investment property or be immune from 
2001, ch. 189, § 34; 2005, ch. 144, § 104. the debtor's claims. See section 9-207, comments 5 and 6. 
If the investment property is a security, the debtor nor- 
OFFICIAL COMMENTS mally would retain no interest in the security following 
UCC Official Comments © by ALI & the NCCUSL. Re- the purchase from the secured party, and a claim of the 
produced with permission of the PEB for the UCC. All debtor against the secured party for redemption (sec- 
rights reserved. tion 9-623) or otherwise with respect to the security would 
1. Source. Substantially new; derived in part from for- be a purely personal claim. If the investment property 
mer section. 9-115(4), transferred by the secured party isa financial asset in 
2. Control. This section provides for perfection by con- which the debtor had a security entitlement credited to 
trol with respect. to investment property, deposit accounts, a securities account maintained with the secured party 
letter-of-credit rights, and electronic chattel paper. For ex- as a securities intermediary, the debtor's claim against 
planations of how a secured party takes control of these the secured party could arise as a part of its securities 
types of collateral, see sections 9-104 through 9-107. Sub- account notwithstanding its personal nature. (This claim 
section (b) explains when a security interest is perfected would be analogous to a "credit balance" in the securities 
by control and how long a security interest remains per- account, which is a component of the securities account 
fected by control. Like section 9-313(d) and for the same even though it is a personal claim against the intermedi- 
reasons, subsection (b) makes no reference to the doctrine ary.) In the case in which the debtor may retain an inter- 
of "relation back." See section 9-313, comment 5. est in investment property notwithstanding a repledge or 
3... Investment Property. Subsection (c) provides a spe- sale by the secured party, subsection (c) makes clear that 
cial rule for investment property. Once a secured party the security interest will remain perfected by control. 
has control, its security interest remains perfected by con- ANNOTATIONS 
trol until the secured party ceases to have control and the 
debtor receives possession of collateral that is a certifi- Repeals and reenactments. — Laws 2001, ch, 139,.§ 
cated security, becomes the registered owner of collateral 34 repealed former 55-9-314 NMSA 1978, as enacted by 
that is an uncertificated security, or becomes the entitle- Laws 1961, ch. 96, § 9-314, and enacted a new section, ef- 
ment holder of collateral that is a security entitlement. fective July 1, 2001, 
The result is particularly important in the “repledge" con- The 2005. amendment, effective January 1, 2006, 
text. See section 9-207, comment 5. provides in Subsection (a) that a security interest in elec- 
In a transaction in which a secured party who has con- Sith documents. may perfected by control. And in Sub- 
trol grants a security interest in investment property or section (b) that a security interest in electronic documents 
sells outright the investment property, by virtue of the is perfected by control under the listed statutory refer- 
debtor's consent or applicable legal rules, a purchaser ences and adds Section 55-7- 106 NMSA 1978 as a statu- 
from the secured party typically will cut off the debtor's tory reference, 


55-9- 315. Secured party's rights on ba game of collateral and in 
proceeds. 


(a) Except as otherwise provided in Chapter 55, Article 9 NMSA 1978, the Farm Products 
Secured Interest Act [56-13-1 to 56-13-14 NMSA 1978] and in Subsection (2) of Section 55-2- 403 
NMSA 1978: 

(1) a security interest or agricultural lien continues in collateral notwithstanding sale, 
lease, license, exchange or other disposition thereof unless the secured party authorized the dispo- 
sition free of the security interest or agricultural lien; and 

~ (2) asecurity interest attaches to any identifiable proceeds of collateral. 
(b)’ Proceeds that are commingled with other property are identifiable proceeds: 
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(1) ifthe proceeds are goods, to the extent provided by Section 55-9-336 NMSA 1978; and 
(2) if the proceeds are not goods, to the extent that the secured party identifies the pro- 
ceeds by a method of tracing, including application of equitable principles, that is permitted under 
law other than Chapter 55, Article 9 NMSA 1978 with respect to commingled property of the type 
involved. _ | | 
(c) A security interest.in proceeds is a perfected security interest if the security interest in the 
original collateral was perfected. 
(d) A perfected security interest in proceeds becomes unperfected on the twenty-first day after 
the security interest attaches to the proceeds unless: 
(1) the following conditions are satisfied: 
_(A) a filed financing statement covers the original collateral; 
(B) . the proceeds are collateral in which a security interest may be perfected by filing 
in the office in which the financing statement has been filed; and 
(C) the proceeds are not acquired with cash proceeds; 
(2) the proceeds are identifiable cash proceeds; or 
(3) the security interest in the proceeds is perfected other than under Subsection (c) of this 
section when the security interest attaches to the proceeds or within twenty days thereafter. 

(e) Ifa filed financing statement covers the original collateral, a security interest in proceeds 
which remains perfected under Paragraph (1) of Subsection (d) of this section becomes unperfected 
at the later of: . | 

(1) when the effectiveness of the filed financing statement lapses under Section 55-9-515 
NMSA 1978 or is terminated under Section 55-9-513 NMSA 1978; or 
(2) the twenty-first day after the security interest attaches to the proceeds. 


History: 1978 Comp., § 55-9-315, enacted by Laws take free of unperfected security interests; sections 9-320 
2001, ch. 139, § 35. and 9-321 on goods, 9-321 on general intangibles, 9-330 on 
chattel paper and instruments, and 9-331 on negotiable 


OFFICIAL, COMMENTS instruments, negotiable documents, and securities state 
UCC Official Comments © by ALI & the NCCUSL. Re- when purchasers of such collateral take free of a security 
produced with permission of the PEB for the UCC. All interest, even though perfected and even though the dis- 


position was not authorized. Section 9-332 enables most 
transferees (including nonpurchasers) of funds from a de- 
posit account and most transferees of money to take free 
of a perfected security interest in the deposit account or 
money. 

Likewise, the general rule that a security interest sur- 
vives disposition does not apply if the secured party en- 
trusts goods collateral to a merchant who deals in goods of 
that kind and the merchant sells the collateral to a buyer 
in ordinary course of business. Section 2-403(2) gives the 
merchant the power to transfer all the secured party's 
rights to the buyer, even if the sale is wrongful as against 
the secured party. Thus, under subsection (a)(1)(A), an en- 
trusting secured party runs the same risk as any other 
entruster. 

3. Secured Party's Right to Identifiable Proceeds. Un- 
der subsection (a)(1)(B), which derives from former sec- 
tion 9-306(2), a security interest attaches to any iden- 
tifiable "proceeds," as defined in section 9-102. See also 
section 9-208(f). Subsection (b) is new. It indicates when 
proceeds commingled with other property are identifiable 
proceeds and permits the use of whatever methods of trac- 
ing other law permits with respect to the type of property 


rights reserved. . 

1, Source. Former section 9-306. 

2. Continuation of Security Interest or Agricultural 
Lien Following Disposition of Collateral. Subsection (a)(1) 
(A), which derives from former section 9-306(2), contains 
the general rule that a security interest survives disposi- 
tion of the collateral. In these cases, the secured party may 
repossess the collateral from the transferee or, in an appro- 
priate case, maintain an action for conversion. The secured 
party may claim both any proceeds and the original collat- 
eral but, of course, may have only one satisfaction. 

In many cases, a purchaser or other transferee of col- 
lateral will take free of a security interest, and the se- 
cured party's only right will be to proceeds. For example, 
the general rule does not apply, and a‘security interest 
does not continue in collateral, if the secured party au- 
thorized the disposition, in the agreement that contains 
the security agreement or otherwise. Subsection (a)(1)(A) 
adopts the view of PEB Commentary No. 3 and makes 
explicit that the authorized disposition to which it refers 
is an authorized disposition "free of" the security. interest 
or agricultural lien. The secured party's right to proceeds 
under this section or under the express terms of an agree- : Neat Hor sah 8 
ment does not in itself constitute an authorization of dis- involved. Among the "equitable principles’ whose use 
position. The change in language from former section 9- other law may permit is the "lowest intermediate balance 
306(2) is not intended to address the frequently litigated rule." See Restatement (2d), Trusts section 202. 
situation in which the effectiveness of the secured party's 4. Automatic Perfection in’ Proceeds: General “Rule. 
consent to a disposition is conditioned upon the secured Under subsection (c), a security interest in proceeds is a 
party's receipt of the proceeds, In that situation, subsec- perfected security interest if the security interest in the 
tion (a) leaves the determination of authorization to the original collateral was perfected. This article extends the 
courts, as under former article 9. period of automatic perfection in proceeds from 10 days 

This article contains several provisions under which a to 20 days. Generally, a security interest in proceeds be- 


transferee takes free of a security interest or agricultural comes unperfected on the 21st day after the security in- 
lien, For example, section 9-317 states when transferees terest attaches to the proceeds. See subsection (d), The 
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loss of perfected status under subsection (d) is prospective 
only. Compare, e.g., section 9-515(c) (deeming security in- 
terest unperfected retroactively), 

5. Automatic Perfection in Proceeds: Proceeds Ac- 
quired with Cash Proceeds. Subsection (d)(1) derives from 
former section 9-306(3)(a). It carries forward the basic 
rule that a security interest in proceeds remains perfected 
beyond the period of automatic perfection if a filed financ- 
ing statement covers the original collateral (e.g., inven- 
tory) and the proceeds are collateral in which a security 
interest may be perfected by filing in the office where the 
financing statement has been filed (e.g., equipment), A dif- 
ferent rule applies if the proceeds are acquired with cash 
proceeds, as is the case if the original collateral (inven- 
tory) is sold for cash (cash proceeds) that is used to pur- 
chase equipment (proceeds). Under these circumstances, 
the security interest in the equipment proceeds remains 
perfected only if the description in the filed financing 
statement indicates the type of property constituting the 
proceeds (e.g., "equipment". 

This section reaches the same result but takes a differ- 
ent approach. It recognizes that the treatment of proceeds 
acquired with cash proceeds under former section 9-306(3) 
(a), essentially was superfluous. In the example, had the 
filing covered "equipment" as well as "inventory," the se- 
curity interest in the proceeds would have been perfected 
under the usual rules governing after-acquired equipment 


(see former sections 9-302 and 9-303); paragraph (3)(a): 


added only an exception to the general rule. Subsection 
(d)(1)(C) of this section takes a more direct approach. It 
makes the general rule of continued perfection inapplica- 
ble to proceeds acquired with cash proceeds, leaving per- 
fection of a security interest in those proceeds to the gen- 
erally applicable perfection rules under subsection (d)(3), 

Example 1: Lender perfects a security interest in Debt- 
or's inventory by filing a financing statement covering 
"inventory." Debtor sells the inventory and deposits the 
buyer's check into a deposit account, Debtor draws a check 
on the deposit account and uses it to pay for equipment. 
Under the "lowest intermediate balance rule," which is a 
permitted method of tracing in.the relevant jurisdiction, 
see comment 3, the funds used to pay for the equipment 
were identifiable proceeds of the inventory. Because the 
proceeds. (equipment) were acquired with cash proceeds 
(deposit account), subsection (d)(1) does not extend perfec- 
tion beyond the 20-day automatic period, 

Example 2: Lender perfects a security interest in Debt- 
or's inventory by filing a financing statement. covering 
"all debtor's property." As in Example 1, Debtor sells the 
inventory, deposits the buyer's check into a deposit ac- 
count, draws a check on the deposit account, and uses the 
check to pay for equipment. Under the "lowest intermedi- 
ate balance rule," which is a permitted method of trac- 
ing in the relevant jurisdiction, see comment 3, the funds 
used to pay for the equipment were identifiable proceeds 
of the inventory. Because the proceeds (equipment) were 
acquired with cash proceeds (deposit account), subsection 
(d)(1) does not extend perfection beyond the 20-day auto- 
matic period. However, because the financing statement is 
sufficient to perfect a security interest in debtor's equip- 
ment, under subsection (d)(3) the security interest in the 
equipment proceeds remains perfected beyond the 20-day 
period, 

6. Automatic Perfection in Proceeds; Lapse or Termi- 
nation of Financing Statement During 20-Day Period; 
Perfection Under Other Statute or Treaty. Subsection (e) 
provides that a security interest in proceeds perfected 
under subsection (d)(1) ceases to be perfected when the 
financing statement covering the original collateral lapses 
or is terminated. If the lapse or termination occurs before 
the 21st day after the security interest attaches, however, 
the security interest in the proceeds remains perfected un- 
til the 21st day. Section 9-311(b) provides that compliance 
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with the perfection requirements of a statute or treaty de- 
scribed in section 9-311(a) "is equivalent. to the filing of 
a financing statement." It follows that collateral subject 
to a security interest perfected by such compliance under 
section 9-311(b) is covered by a."filed financing statement" 
within the meaning of section 9-315(d) and (e). 

7. Automatic Perfection in Proceeds: Continuation 
of Perfection in Cash Proceeds. Former section 9-306(3) 
(b) provided that if a filed financing statement covered 


. original collateral, a security interest in identifiable cash 
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proceeds of the collateral remained perfected beyond the 
ten-day period of automatic perfection. Former section’ 9- 


.3806(3)(c) contained a similar rule with-respect to identifi- 


able cash proceeds of investment.property. Subsection (d) 
(2) extends the benefits of former sections 9-306(3)(b) and 
(3)(c) to identifiable cash proceeds of all types of original 
collateral in which a security interest is perfected by any 
method. Under subsection (d)(2), if the security interest 
in the original collateral was perfected, a security inter- 
est in identifiable cash proceeds will remain perfected in- 
definitely, regardless of whether, the security interest in 
the original collateral remains perfected. In many cases, 
however, a purchaser or other transferee of the cash pro- 
ceeds will take free of the perfected security interest. See, 
e.g., sections 9-330(d) (purchaser of check), 9-331 (holder 
in due course of check), and 9-332 (transferee of money or 
funds from a deposit account). 

8. Insolvency Proceedings; Returned and Repossessed 
Goods. This article deletes former section 9-306(4), which 
dealt with proceeds in insolvency proceedings. Except as 
otherwise provided by the Bankruptcy Code, the debtor's 
entering into bankruptcy does not affect a secured party's 
right to proceeds. 

This article also deletes former section 9- 306(5), which 
dealt with returned and repossessed goods. Section 9-330, 
comments 9 to 11, explain and clarify the application of 
priority rules to returned and repossessed goods as-pro- 
ceeds of chattel paper. 

9. Proceeds of Collateral Subject to Agricultural Lien. 
This article does not determine whether a lien extends to 
proceeds of farm products encumbered by an agricultural 
lien. If, however, the proceeds are themselves farm prod- 
ucts on which an "agricultural lien" (defined in section 9- 
102) arises under other law, then the agricultural-lien pro- 
visions of this article apply to the agricultural lien on the 
proceeds in the same way in which they would apply had 
the farm products not been proceeds. 


ANNOTATIONS 


Repeals and reenactments. — Laws 2001, ch, 139, § 
35 repealed former 55-9-315 NMSA 1978, as enacted by 
Laws 1961, ch. 96, § 9-315, and enacted a new section, ef- 
fective July 1, 2001. 

Decisions under former 55-9-306 NMSA 1978. — 
In light of the similarity of this section and former Sec- 
tion 55-9-306 NMSA 1978, annotations decided under 
former 55-9-306 NMSA 1978 have been included in the 
annotations in this section, 


I. GENERAL CONSIDERATION, ° | iy 
II. CONTINUITY OF SECURITY INTEREST IN’ 
COLLATERAL AND PROCEEDS. 


I. GENERAL CONSIDERATION. 


Purpose of filing requirements. — The underlying 
purpose of filing financing statements is to provide an op- 
portunity for the debtor's other creditors and transferees 
to independently ascertain whether the property they will 
rely on as backup for the payment of claims against the 
debtor is subject to prior claims. Case Credit Corp. v. Por- 
tales Nat'l Bank, 1998-NMSC-035, 126 N.M. 89, 966 P.2d 
1172 (decided under former law). 
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Federal law applicable when federal government 
holds security interest. — Federal law applies instead 
of state law to determine whether a defendant is liable for 
conversion of livestock in which the government holds a 


perfected security interest and whether the government: » 


has an interest in the proceeds, A uniform federal rule is 
essential to protect the security interests of the United 
States and to prevent such interests from being detri- 
mentally affected through the uncertainty that would 
arise from the application of disparate state rules, United 
States v. Bunker Livestock Comm'n, Inc., 487 F. Supp. 1079 
(D.N.M. 1977) (decided under former law). 


II. CONTINUITY OF SECURITY INTEREST IN COL- 
LATERAL AND PROCEEDS, 


Ability to transfer collateral does not destroy 
perfected security interest. — The fact that collateral 


may be transferred voluntarily or involuntarily does not. 


destroy or adversely affect a prior perfected security inter- 


est, Brummund v, First Nat'l Bank, 1983-NMSC-002, 99 


N.M. 221, 656 P.2d 884 (decided under former law). 
When new financing statement not necessary af- 

ter transfer of property. — Since creditor had no notice 

or knowledge of a transfér of the property covered by the 


security agreement by the debtor to the debtor's corpora- 


tion, it was not necessary for creditor to file a new financ- 
ing statement, showing the transferee as a new debtor, to 
preserve their lien under the security agreement. Ryan 
v. Rolland, 434 F.2d 353 (10th Cir. 1970) (decided under 
former law). 

Identifiable proceeds might be goods purchased with 
money received from sale of original collateral. Clovis 
Nat'l Bank v. Thomas, 1967-NMSC-061, 77 N.M. 554, 425 
P.2d 726 (decided under former law), 

Bank's disbursement of proceeds constituted 
conversion. — Actions of payee bank, which also held 
a junior lien on debtor's tractor, in disbursing to debtor 
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the proceeds of an unauthorized sale of the tractor, con- 
stituted unlawful conversion as against petitioner, which 
held a prior security interest in the tractor. Case Credit 
Corp. v. Portales Nat'l Bank, 1998-NMSC-035, 126 N.M. 
89, 966 P.2d 1172 (decided under former law). 

Law reviews, — For comment, "New Mexico's Uniform 
"gee 10 
Nat. Resources J. 361 (1970). 

Am, Jur. 2d, A.L.R. and C.J.S. references. — Valid- 
ity as to creditors of the buyer or consignee of reserva- 
tion of title to goods delivered under implied or express 
authority to resell, 63 A.L.R. 355. 

Liability, of mortgagor as affected by transaction be- 
tween chattel mortgagee and purchaser of mortgaged 
chattel, 93 A.L.R. 1203. 

Chattel mortgagee's consent to sale of mortgaged prop- 
erty as waiver of lien, 97 A.L.R. 646. 

Personal liability of purchaser of property subject to 
chattel mortgage, to the mortgagee, 100 A.L.R. 1038. 

Rights in proceeds of vehicle collision policy, under "loss- 
payable" clause, of conditional seller, chattel mortgagee, or 
the like, of vehicle where there has been improper repos- 
session or foreclosure after damage, 46 A.L.R.2d 992. 

Effectiveness of original financing statement under 


. UCC Article 9 after change in debtor's name, identity, or 


business structure, 99 A.L.R.3d 1194, 

Effect of UCC Article 9 upon conflict, as to funds in 
debtor's bank account, between secured creditor and bank 
claiming right of setoff, 3 A.L.R.4th 998. 

What constitutes secured party's authorization to 
transfer collateral free of lien under U.C.C. § 9-306(2), 37 
A.L.R.4th 787. 

Construction and effect of UCC § 9-311 giving ‘debtor 
right.to transfer his interest in collateral, 45A.L.R.4th 411. 

Secured transactions: government agricultural pro- 


gram payments as "proceeds" of agricultural products un- 


der UCC § 9-306, 79 A.L.R.4th 903. 


55-9-316. Effect of change in governing law. 


(a) Asecurity interest perfected pursuant to the law of the jurisdiction designated in Subsec- 
tion (1) of Section 55-9-301 or Subsection (c) of Section 55- ‘9- 305 NMSA 1978 remains perfected 


until the earliest of: 


(1) the time perfection would have ceased under the law of that jurisdiction; 
(2) the SEER eoaes of four months after a change of the debtor s location to another jurisdic: 


tion; or 


(3) the expiration of one year after a transfer of collateral to a person that thereby be- 
comes a debtor and is located in another jurisdiction. 


(b) Ifa security interest described in Subsection (a) of this section becomes perfected under the 
law of: the other jurisdiction before the earliest time or event described in that subsection, it re- 
mains perfected thereafter. If the security interest does not become perfected under the law of the 
other jurisdiction before the earliest time or event, it becomes unperfected and is deemed never to 
have been perfected as against a purchaser of the collateral for value. 

(c) A possessory security interest in collateral, other than goods covered by a certificate of title 
and as- -extracted collateral consisting of goods, remains continuously perfected if: 

“) the collateral is located in one jurisdiction and subject to a security interest perfected 
under the law of that jurisdiction; 

' (2) - thereafter the collateral is brought into another jurisdiction; and 

(3) upon entry into the other jurisdiction, the security interest 1 is perfected under the law 
of the other jurisdiction. 

(d) Except as otherwise provided in Subsection (e) of this section, a security interest in goods 
covered by a certificate of title that is perfected by any method under the law of another jurisdic- 
tion when the goods become covered by a certificate of title from this state remains perfected until 
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the security interest would have become unperfected under the law of the other jurisdiction had 
the goods not become so covered. 

(e) A security interest described in Subsection (d) of this section becomes unperfected as 
against a purchaser of the goods for value and is deemed never to have been perfected as against a 
purchaser of the goods for value if the applicable requirements for perfection under Subsection (b) 
of Section 55-9-311 or Section 55-9-313.NMSA 1978 are not satisfied before the earlier of: 

(1) the time the security interest would have become unperfected under the law of the 
other jurisdiction had the goods not become covered by a certificate of title from this state; or 

(2) the expiration of four months after the goods had become so covered. 

(f) A security interest in deposit accounts, letter-of-credit rights or investment property that is 
perfected under the law of the bank's jurisdiction, the issuer's jurisdiction, a nominated person's 
jurisdiction, the securities intermediary's jurisdiction or the commodity intermediary's jurisdic- 
tion, as applicable, remains perfected until the earlier of: 

(1) the time the security interest would have become unperfected under the law of that 
jurisdiction; or 

(2) the expiration of four months after a change of the applicable Suaigeene to another 
jurisdiction. 

(g) If a security interest described in Subsection (f) of this section becomes perfected under 
the law of the other jurisdiction before the earlier of the time or the end of the period described in 
that subsection, it remains perfected thereafter. If the security interest does not become perfected 
under the law of the other jurisdiction before the earlier of that time or the end of that period, it 
becomes unperfected and is deemed never to have been perfected as against a purchaser of the 
collateral for value. 

(h) The following rules apply to collateral to which a security interest attaches within four 
months after the debtor changes its location to another jurisdiction: 

(1) a financing statement filed before the change pursuant to the law of the jurisdiction 
designated in Paragraph (1) of Section 55-9-301 or Subsection (c) of Section 55-9-305 NMSA 1978 
is effective to perfect a security interest in the collateral if the financing statement would have 
been effective to perfect a security interest in the collateral had the debtor not changed its loca- 
tion; and 

(2) if a security interest perfected by a financing statement that is effective under Para- 
graph (1) of this subsection becomes perfected under the law of the other jurisdiction before the 
earlier of the time the financing statement would have become ineffective under the law of the 
jurisdiction designated in Paragraph (1) of Section 55-9-301 or Subsection (c) of Section 55-9-305 
NMSA 1978 or the expiration of the four-month period, it remains perfected thereafter. If the se- 
curity interest does not become perfected under the law of the other jurisdiction before the earlier 
time or event, it becomes unperfected and is deemed never to have been perfected as against a 
purchaser of the collateral for value. 

(i) Ifa financing statement naming an original debtor is filed pursuant to the law of the ju- 
risdiction designated in Paragraph (1) of Section 55-9-301 or Subsection (c) of Section 55-9-305 
NMSA 1978 and the new debtor is located in another jurisdiction, the following rules apply: 

(1) the financing statement is effective to perfect a security interest in collateral acquired 
by the new debtor before, and within four months after, the new debtor becomes bound under Sub- 
section (d) of Section 55-9-203 NMSA 1978 if the financing statement would have been effective to 
perfect a security interest in the collateral had the collateral been acquired by the original debtor; 
and 

(2) asecurity interest perfected by the financing statement that becomes perfected, under 
the law of the other jurisdiction before the earlier of the time the financing statement would have 
become ineffective under the law of the jurisdiction designated in Paragraph (1) of Section 55-9- 
301 or Subsection (c) of Section 55-9-305 NMSA 1978 or the expiration of the four-month period 
remains perfected thereafter. A security interest that is perfected by the financing statement but 
that does not become perfected under the law of the other jurisdiction before the earlier time or 
event becomes unperfected and is deemed never to haye been penfecteg as against a purchaser of 
the collateral for value. eS 
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History: 1978 Comp., § 55-9-316, enacted by Laws 
2001, ch. 139, § 36; 2013, ch. 137, § 7. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission ‘of the PEB for the UCC. All 
rights reserved. 

1. Source. Former Section 9-103(1)(d), (2)(b), (3)(e), 
[55-9-103(1)(d), (2)(b), (3)(e) NMSA 1978] as modified, 

‘2. Continued Perfection. Subsections (a) through (g) 
deal with continued perfection of security interests that 
have been perfected under the law of another jurisdiction. 
The fact that the law of a particular jurisdiction ceases to 
govern perfection under Sections 9-301 [55-9-301 NMSA 
1978] through 9-307 [55-9-307 NMSA 1978] does not nec- 
essarily mean that a security interest perfected under 
that law automatically becomes unperfected. To the con- 
trary: This section generally provides that a security in- 
terest perfected under the law of one jurisdiction remains 
perfected for a fixed period of time (four months or one 
year, depending on the circumstances), even though the 
jurisdiction whose law governs perfection changes. How- 
ever, cessation of perfection under the law of the original 
jurisdiction cuts short the fixed period. The four-month 
and one-year periods are long enough for a secured party 
to discover in most cases that the law of a different juris- 
diction governs perfection and to reperfect (typically by 
filing) under the law of that jurisdiction. If a secured party 
properly reperfects a security interest before it becomes 
unperfected under subsection (a), then the security inter- 
est remains perfected continuously thereafter. See subsec- 
tion (b). 

Example 1; Debtor is a general partnership whose chief 
executive office is in Pennsylvania. Lender perfects a se- 
curity interest in Debtor's equipment by filing in Pennsyl- 
vania on May 15, 2002. On April 1, 2005, without Lender's 
knowledge, Debtor moves its chief executive office to New 
Jersey. Lender's security interest remains perfected for 
four months after the move. See subsection (a)(2). 

Example 2: Debtor is a general partnership whose chief 
executive office is in Pennsylvania. Lender perfects a se- 
curity interest in Debtor's equipment by filing in Pennsyl- 
vania on May 15, 2002. On April 1, 2007, without Lend- 
er's knowledge, Debtor moves its chief executive office to 
New Jersey. Lender's security interest remains perfected 
only through Mey 14, 2007, when the effectiveness of the 
filed financing statement lapses. See subsection (a)(1), Al- 
though, under these facts, Lender would have only a short 
period of time to discover that Debtor had relocated and 
to reperfect under New Jersey law, Lender could have pro- 
tected itself by filing a continuation statement in Pennsyl- 
vania before Debtor relocated. By doing so, Lender would 
have prevented lapse and allowed itself the full four 
months to discover Debtor's new location and refile there 
or, if Debtor is in default, to perfect by taking possession 
of the equipment. 

Example 3: Under the facts of Example 2, Lender files 
a financing statement in New Jersey before the effective- 
ness of the Pennsylvania financing statement lapses. 
Under subsection (b), Lender's security interest is contin- 
uously perfected beyond May 14, 2007, for a period deter- 
mined by New Jersey's Article 9. 

Subsection (a)(3) allows a one-year period in which to 
reperfect. The longer period is necessary, because, even 
with the exercise of due diligence, the secured party may 
be unable to discover that the collateral has been trans- 
ferred to a person located in another jurisdiction, In any 
event, the period is cut short if the financing statement 
becomes ineffective under the law of the jurisdiction in 
which it is filed. 
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Example 4: Debtor is a Pennsylvania corporation. On 
January 1, Lender perfects a security interest in Debtor's 
equipment by filing in Pennsylvania, Debtor's sharehold- 
ers decide to "reincorporate" in Delaware. On March 1, 
they form a Delaware corporation (Newcorp) into which 
they merge Debtor. The merger effectuates a transfer of 
the collateral from Debtor to Newcorp, which thereby 
becomes a debtor and is located in another jurisdiction. 
Under subsection (a)(3), the security interest remains 
perfected for one year after the merger. If a financing 
statement is filed in Delaware against Newcorp within 
the year following the merger, then the security interest 
remains perfected thereafter for a period determinéd by 
Delaware's Article 9. 

Note that although Newcorp is a "new debtor" as de- 
fined in Section 9-102 [55-9-102 NMSA 1978], the appli- 
cation of subsection (a)(3) is not limited to transferees 
who are new debtors. Note also that, under Section 9-507 
[55-9-507 NMSA 1978], the financing statement naming 
Debtor remains effective even though pmeaep has be- 
come the debtor. 

Subsection (a) addresses security interests that are 
perfected (i.e., that have attached and as to which any re- 
quired perfection step has been taken) before the debtor 
changes its location. Subsection (h) applies to security in- 
terests that have not attached before the location changes. 
See Comment 7. 

3. . Retroactive Unperfection. Subsection (b) sets forth 
the consequences of the failure to reperfect before perfec- 
tion ceases under subsection (a): the security interest be- 
comes unperfected prospectively and, as against purchas- 
ers for value, including buyers and secured parties, but not 
as against donees or lien creditors, retroactively. The rule 
applies to agricultural liens, as well. See also Section 9- 
515 [55-9-515 NMSA 1978] (taking the same approach 
with respect to lapse). Although this approach creates 
the potential for circular priorities, the alternative— 
retroactive unperfection against lien creditors—would cre- 
ate substantial and unjustifiable preference risks. 

Example 5: Under the facts of Example 4, six months 
after the merger, Buyer bought from Newcorp some 
equipment formerly owned by Debtor. At the time of the 
purchase, Buyer took subject to Lender's perfected se- 
curity interest, of which Buyer was unaware. See Sec- 
tion 9-315(a)(1) [55-9-315(a)(1) NMSA 1978]. However, 
subsection (b) provides that if Lender fails to reperfect in 
Delaware within a year after the merger, its security in- 
terest becomes unperfected and is deemed never to have 
been perfected against Buyer. Having given value and re- 
ceived delivery of the equipment without knowledge of the 
security interest and before it was perfected, Buyer would 
take free of the security interest. See Section 9-317(b) 
[55-9-317(b) NMSA 1978]. 

Example 6: Under the facts of Example 4, one month 
before the merger, Debtor created a security interest in 
certain equipment in favor of Financer, who perfected by 
filing in Pennsylvania. At that time, Financer's security 
interest is subordinate to Lender's. See Section 9-322(a)(1) 
[55-9-322(a)(1) NMSA 1978]. Financer reperfects by filing 
in Delaware within a year after the merger, but Lender 
fails to do so. Under subsection (b), Lender's security in- 
terest is deemed never to have been perfected against Fi- 
nancer, a purchaser for value. Consequently, under Sec- 
tion 9-322(a)(2) [55-9-322(a)(2) NMSA 1978], Financer's 
security interest is now senior. 

Of course, the expiration of the time period specified in 
subsection (a) does not of itself prevent the secured party 
from later reperfecting under the law of the new jurisdic- 
tion. If the secured party does so, however, there will be a 
gap in perfection, and the secured party may lose priority 
as a result. Thus, in Example 6, if Lender perfects by filing 
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in Delaware more than one year under the merger, it will 
have a new date of filing and perfection for purposes of 
Section 9-322(a)(1) [55-9-322(a)(1) NMSA 1978]. Financ- 
er's security interest, whose perfection dates back to the 
filing in Pennsylvania under subsection (b), vis remain 
senior. 

4. Possessory Security Interests. Subgadtion © deals 
with continued perfection of possessory security interests. 
It: applies not only to security interests perfected solely 
by the secured party's having taken possession of the col- 
lateral. It also applies to security interests perfected by a 
method that includes as an element of perfection the se- 
cured party's having taken possession, such as perfection 
by taking delivery of a certificated security in registered 
form, see Section 9-318(a): [55-9-318 NMSA 1978], and 
perfection by obtaining control over a certificated security. 
See Section 9-314(a) [55-9-314 NMSA 1978]. 

5. Goods Covered by Certificate of Title. Subsections 
(d) and (e) address continued perfection of a security in- 
terest in goods covered by a certificate of title. The follow- 
ing examples explain the operation of those subsections. 

Example 7: Debtor's automobile is covered by a certifi- 
cate of title issued by Illinois. Lender perfects a security 
interest in the automobile by complying with Illinois' 
certificate-of-title statute. Thereafter, Debtor applies for a 
certificate of title in Indiana. Six months thereafter, Cred- 
itor acquires a judicial lien on the automobile. Under Sec- 
tion 9-308(b) [55-9-803 NMSA 1978], Illinois law ceases 
to govern perfection; rather, once Debtor delivers the ap- 
plication and applicable fee to the appropriate Indiana 
authority, Indiana law governs. Nevertheless, under In- 
diana's Section 9-316(d) [55-9-816 NMSA 1978], Lender's 
security interest remains perfected until it would become 
unperfected under Illinois law had no certificate of title 
been issued by Indiana. (For example, Illinois’ certificate- 
of-title statute may provide that the surrender of an Illi- 
nois certificate of title in connection with the issuance of a 
certificate of title by another jurisdiction causes a security 
interest noted thereon to become unperfected.) If Lender's 
security interest remains perfected, it is senior to Credi- 
tor's judicial lien. 

Example 8: Under the facts in Example 7, five months 


after Debtor applies for an Indiana certificate of ‘title, | 


Debtor sells the automobile to Buyer. Under subsection 
(e)(2), because Lender did not reperfect within the four 
months after the goods became covered. by the Indiana 
certificate of title, Lender's security interest is deemed 
never to have been perfected against Buyer. Under Sec- 
tion 9-317(b) [55-9-317(b) NMSA 1978], Buyer is likely to 
take free of the security interest. Lender could have pro- 
tected itself by perfecting its security interest either un- 
der Indiana's certificate-of-title statute, see Section 9-811 
[55-9-311 NMSA 1978], or, if it had a right to do so under 
an agreement or Section 9-609 [55-9-609 NMSA 1978], by 
taking possession of the automobile. See Section 9-313(b) [ 
55-9-313(b) NMSA 1978]. 

The results in Examples 7 and 8 do not depend on the 
fact that the original perfection was achieved by notation 
on a certificate of title. Subsection (d) applies regardless of 
the method by which a security interest is perfected un- 
der the law of another jurisdiction when the goods became 
covered by a certificate of title from this State. 

Section 9-337 [55-9-337 NMSA 1978] affords protection 
to a limited class of persons buying or acquiring a security 
interest in the goods while a security interest.is perfected 
under the law of another jurisdiction but after this State 
has issued a clean certificate of title. 

6. Deposit Accounts, Letter-of-Credit Rights, and 
Investment Property. Subsections (f) and (g) address 
changes in the jurisdiction of a bank, issuer of an uncer- 
tifieated security, issuer of or nominated person under a 
letter of credit, securities intermediary, and commodity 
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intermediary. The provisions are mere to those of 
subsections (a) and (b), 

7. Security Interests that Attach afi Debtor Chuhwee 
Location. In contrast to subsections (a) and (b), which ad- 
dress security interests that are perfected (i,e., that have 
attached and as to which any required perfection step has 
been taken) before the debtor changes its location, sub- 
section (h) addresses security interests that attach within 
four months after the debtor changes its location, Under 
subsection (h), a filed financing statement that would 
have been effective to perfect a security interest in the 
collateral if the debtor had not changed its location is ef- 
fective to perfect a security interest in collateral acquired’ 
within four months after the relocation. ’ 

Example 9: Debtor, an individual whose principal resi- 
dence is in Pennsylvania, grants to Lender a security in- 
terest in Debtor's existing and after-acquired inventory. 
Lender perfects the Security interest by filing a proper 
financing statement in Pennsylvania on January 2, 2014. 
On March 31, 2014, Debtor's principal residence is relo- 
cated to New Jersey. Upon the relocation, New Jersey law 
governs perfection of a security interest in Debtor's inven- 
tory. See Sections 9-301, 9-307 [55-9-301, 55-9-307 NMSA 
1978]. Under New Jersey's Section 9-316(a), Lender's se- 
curity interest in Debtor's inventory on hand at the time 
of the relocation remains perfected for four months there- 
after, Had Debtor not relocated, the financing statement 
filed in Pennsylvania would have been effective to perfect 
Lender's security interest in inventory acquired by Debtor 
after March 31, 2014. Accordingly, under subsection (h), 
the financing statement,is effective to perfect Lender's se- 
curity interest in inventory that Debtor acquires within 
the four months after Debtor's location changed. 

In Example 9, Lender's security interest in the inven- 
tory acquired within the four months after Debtor's relo- 
cation will be perfected when it attaches. It will remain 
perfected if, before the expiration of the four-month pe- 
riod, the security interest is perfected under the law of 
New Jersey. Otherwise, the security interest will become 
unperfected at the end of the four-month period and will 
be deemed never to have been perfected as against a pur- 
chaser for value. See subsection (h)(2). | 

8. Collateral Acquired by New Debtor. Subsection (i) 
is similar to subsection (h), Whereas subsection (h) ad- 
dresses security interests that attach within four months 
after a debtor changes its location, subsection (i) ad- 
dresses security interests that attach within four months 
after a new debtor becomes bound as debtor by a security 
agreement entered into by another person. Subsection (i) 
also addresses collateral acquired by the new debtor be- 
fore it becomes bound, 

Example 10: Debtor, a Pennsylvania corporation, grants 
to Lender_a security interest in Debtor's existing and 
after-acquired inventory. Lender perfects the, security 
interest by filing a proper financing statement in Penn- 
sylvania on January 2, 2014. On March 31, 2014, Debtor 
merges into Survivor, a, Delaware corporation, Because 
Survivor is located in Delaware, Delaware law governs 
perfection of a security interest in Survivor's inventory. 
See Sections 9-301, 9-307 [55-9-301, 55-9-307 NMSA 
1978]. Under Delaware's Section 9-316(a), Lender's se- 
curity interest in the inventory that Survivor acquired 
from Debtor remains perfected for one year after the 
transfer. See Comment 2. By virtue of the merger, Survi- 
vor becomes bound as debtor by Debtor's security agree- 
ment, See Section 9-203(d) [55-9-203(d) NMSA 1978]. As 
a consequence, Lender's security interest attaches to all 
of Survivor's inventory under Section 9-203, and Lender's 
collateral now includes inventory in which Debtor never 
had an interest. The financing statement filed in Penn- 
sylvania against Debtor is effective under Delaware's 
Section 9-316(i) to perfect Lender's security interest in 
inventory that Survivor acquired before, and within the 
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four months after, becoming bound as debtor by Debtor's 9. Agricultural Liens. This section does not apply to 
security agreement. This is because the financing state- agricultural liens. 
ment filed in Pennsylvania would have been effective to Example 11: Supplier holds an agricultural lien on corn, 
perfect Lender's security interest in this collateral had The lien arises under an Iowa statute. Supplier perfects 
Debtor, rather than Survivor, acquired it. by filing a financing statement in Iowa, where the corn is 

If the financing statement is effective, Lender's security located. See Section 9-302 [55-9-302 NMSA 1978]. Debtor 
interest in the collateral that Survivor acquired before, stores the corn in Missouri. Assume the Iowa agricultural 
and within four months after, Survivor became bound as lien survives or an agricultural lien arises under Missouri 
debtor will be perfected upon attachment. It will remain law (matters that this Article does not govern). Once the 
perfected if, before the expiration of the four-month pe- corn is located in Missouri, Missouri becomes the juris- 
riod, the security interest is perfected under Delaware law. diction whose law governs perfection. See Section 9-302. 
Otherwise, the security interest will become unperfected Thus, the agricultural lien will not be perfected unless 
at the end of the four-month period and will be deemed Supplier files a financing statement in Missouri. 
a to have been perfected as against a purchaser for ANNOTATIONS 

Section 9-325 [55-9-325 NMSA+1978] contains special Repeals and reenactments. — Laws 2001, ch. 139, § 
rules governing the priority of competing security inter- 36 repealed former 55-9-316 NMSA 1978, as Bi atan by 
ests in collateral that is transferred, by merger or oth- Laws 1961, ch, 96, § 9-316, and enacted a new section, ef- 
erwise, to a new debtor or other person who becomes a fdktive July 1. 2001 ‘ : 
debtor with respect to the collateral. Section 9-326 [55-9- The 2013 ‘amendment, effective July 1, 2013, clari- 
326 NMSA 1978] contains special rules governing the pri- fied the effect on financing statements by a change in the 
ority of competing security interests in collateral acquired governing law; in the title, deleted "Continued perfection 
by a new debtor other than by transfer from the original of security interest following" and added "effect of"; and 
debtor. added Subsections (h) and (i). 

SUBPART 3. PRIORITY 


55-9-317. Interests that take priority over or take free of security 
interest or agricultural lien. 


(a) A security interest or agricultural lien is subordinate to the rights of: 
(1) a person entitled to priority under Section 55-9-322 NMSA 1978; and 
(2) except as otherwise provided in Subsection (e) of this section, a person that becomes a 
lien creditor before the earlier of the time: 
(A) the security interest or agricultural lien is perfected; or 
(B). one of the conditions specified in Paragraph (3) of Subsection (b) of Section 55-9- 
203 NMSA 1978 is met anda financing statement covering the collateral is filed. 

(b) Except as otherwise provided in Subsection (e) of this section, a buyer, other than a secured 
party, of tangible chattel paper, tangible documents, goods, instruments or a security certificate takes 
free of a security interest or agricultural lien if the buyer gives value and receives delivery of the 
collateral without knowledge of the security interest or agricultural lien and before it is perfected. 

(c). Except as otherwise provided in Subsection (e) of this section, a lessee of goods takes free 
of a security interest or agricultural lien if the lessee gives value and receives delivery of the col- 
lateral without knowledge of the security interest or agricultural lien and before it is perfected. 

(d).. A licensee of a general. intangible or a buyer, other than a secured party, of collateral other 
than tangible chattel paper, tangible documents, goods, instruments or a certificated security takes 
free of a security interest if the licensee or buyer gives value without knowledge of the security 
interest and before it. is perfected. 

(e) Except as otherwise provided in Sections 55-9-320 and 55-9-321 NMSA 1978, if a person 
files a financing statement with respect to a purchase-money security interest before or within 
twenty days after the debtor receives delivery of the collateral, the security interest takes priority 
over the rights of a buyer, lessee or lien creditor that arise between the time the security interest 
attaches and the time of filing. 


History: 1978 Comp., § 55-9-317, enacted by Laws OFFICIAL COMMENTS 
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rights reserved. 
1. Source. Former sections 2A- 307(2) and 9-301. 
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2. Scope of This Section. As did former section 9-301, 
this section lists the classes of persons who take prior- 
ity over, or take free of, an unperfected security interest. 
Section 9-308 explains when a security interest or agri- 
cultural lien is "perfected." A security interest that: has 
attached (see section 9-203) but as to which a required. 
perfection step has not been taken is "unperfected." Cer- 
tain provisions have been moved from former section 9- 
301. The definition of "lien creditor" now appears in sec- 
tion 9-102, and the rules governing priority in future 
advances are found in section 9-323. 

3. Competing Security Interests. Section 9-322 states 
general rules for determining priority among conflicting 
security interests and refers to other sections that state 
special rules of priority in a variety of situations. The se- 
curity interests given priority under section 9-322 and the 
other sections to which it refers take priority in general 
even over a perfected security interest. A fortiori they 
take priority over an unperfected security interest, 

4, Filed but Unattached Security Interest vs. Lien 
Creditor, Under former section 9-301(1)(b), a lien credi- 
tor's rights had priority over an unperfected security in- 
terest.. Perfection required attachment (former section 9- 
303) and attachment required the giving of value (former 
section 9-203), It followed that, if a secured party had filed 
a financing statement, but the debtor had not entered into 
a security agreement and value had not yet been given, 
an intervening lien creditor whose lien arose after filing 
but before attachment of the security interest acquired 
rights that are senior to those of the secured party who 
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any rights in the collateral. See Sections 9-318 [55-9-318 
NMSA 1978] (seller), 9-319 [55-9-319 NMSA 1978] (con- 
signee). Security interests arising from sales of payment 
intangibles and promissory notes are automatically per- 
fected. See Section. 9-809 [55-9-809 NMSA 1978]. Accord- 
ingly, a subsequent judicial lien always would be subordi- 
nate to the rights of a buyer of those types of receivables. 
6. Purchasers-Other Than‘Secured Parties. Subsec- 
tions (b), (c), and (d) afford priority over an unperfected 
security interest. to certain purchasers (other than se- 
cured. parties). of collateral. They derive from former 
sections 2A-307(2), 9-301(1)(c), and 9-301(1)(d). Former 
section 9-301(1)(c) and (1)(d) provided that: unperfected 
security interests are "subordinate" to the rights of cer- 
tain purchasers, But, as former comment 9 suggested, the 
practical effect of subordination in this context is that the 
purchaser takes free of the security interest. To avoid any 
possible misinterpretation, subsections (b) and (d) of this 
section use the phrase "takes free." 
Subsection (b) governs goods, as well as intangibles of 
the type whose transfer is effected by physical delivery 
of the representative piece of paper (tangible chattel pa- 
per, tangible documents, instruments, and security cer- 
tificates). To obtain priority, a buyer must both give value 
and receive delivery of the collateral without knowledge of 
the existing security interest and before perfection. Even 


_ if the buyer gave value without knowledge and before per- 


later gives value. This result comported with the nemo dat. . 


concept: When the security interest attached, the collat- 
eral was already subject to the judicial lien. 

On the other hand, this approach treated the first se- 
cured advance differently from all other advances, even 
in circumstances in which a security agreement cover- 
ing the collateral had been entered into before the judi- 
cial lien attached. The special rule for future advances 
in former section 9-301(4) (substantially reproduced in 
section 9-323(b)) afforded priority to.a discretionary ad- 
vance made by a secured party within 45 days after the 
lien creditor's rights arose as long as the secured party 
was "perfected" when the lien creditor's lien arose - i,e., as 
long as the advance was not the first one and an earlier 
advance had been made, 

Subsection (a)(2) revises former section 9-301(1)(b) and 
treats, in appropriate cases, the first advance the same 
as subsequent advances. More specifically, a judicial lien 
that arises after a financing statement is filed, but before 
the security agreement condition of section 9-203(b) is 
satisfied and the security interest attaches and becomes 
perfected, is subordinate to all advances secured by the 
security interest, even the first advance, except as other- 
wise provided in section 9-323(b). However, if the security 
interest becomes unperfected (e.g., because the effective- 
ness of the filed financing statement lapses) before the 


judicial lien arises, the security interest is subordinate. If 


a financing statement is filed but a security interest does 
not attach, then no priority contest arises. The lien credi- 
tor has the only enforceable claim to the property. 


fection, the buyer would take subject to the security inter- 
est if perfection occurred before physical delivery of the 
collateral to the buyer. Subsection (c) contains a similar 
rule with respect to lessees.of goods. Note that a lessee of 
goods in ordinary course of business takes free of all secu- 
rity interests created by the lessor, even if perfected, See 
Section 9-321 [55-9-321 NMSA 1978]. 

Normally, there will be no question when a buyer of 
chattel paper, documents, instruments, or security certifi- 
cates "receives delivery" of the property. See section 1-201 
(defining "delivery"). However, sometimes a buyer or les- 
see of goods, such as complex machinery, takes delivery 
of the goods in stages and completes assembly at its own 
location. Under those circumstances, the buyer or lessee 
"receives delivery" within the meaning of subsections 
(b) and (c) when, after, an inspection of the portion of the 
goods remaining with the seller or lessor, it would be ap- 


~ parent to a potential lender to the seller or lessor that an- 


5. Security Interest of Consignor or Receivables Buyer wi 


vs. Lien’ Creditor, Section 1-201(b)(35) [55-1-201(b)(35) 
NMSA‘1978] defines "security interest" to include the 
interest of most true consignors of goods and the inter- 
est of most buyers of certain receivables (accounts, chat- 
tel paper, payment intangibles, and promissory notes). A 
consignee of goods or a seller of accounts or chattel paper 
each is deemed to have rights in the collateral which a 
lien creditor may reach, as long as the competing security 
interest of the consignor or buyer is unperfected. This is 
so even though, as between the consignor and the debtor- 
consignee, the latter has only limited rights, and, as be- 
tween the buyer and debtor-seller, the latter does not have 


other person might have an interest in the goods. 

The rule of subsection (b) obviously is not appropriate 
where. the collateral consists of intangibles and there is 
no representative piece of paper whose physical delivery 
is the only or the customary method of transfer. There- 
fore, with respect:to such intangibles (including accounts, 
electronic chattel paper, electronic documents, general in- 
tangibles, and investment property other than certificated 
securities), subsection (d) gives priority to any buyer who 
gives value without knowledge, and before perfection, of 
the security interest. A licensee of a general intangible 
takes free of an unperfected security interest in the gen- 
eral intangible under the same circumstances. Note that a 
licensee ofa general intangible in ordinary course of busi- 
ness takes rights under a nonexclusive license free of se- 
curity interests created by the licensor, even if perfected. 


See Section 9-321 [55-9-321 NMSA 1978]. 
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Unless, section 9,109 excludes the transaction from this 
article, a buyer of accounts, chattel paper, payment intan- 
gibles, or promissory notes is a "secured party" (defined in 
section 9-102), and subsections (b) and (d) do not deter- 
mine priority of the security interest created by the sale. 
Rather, the priority rules generally applicable to compet- 
ing security interests apply. See section 9-322. 

7. Agricultural Liens. Subsections (a), (b), and (c) sub- 
ordinate unperfected agricultural liens in the same man- 
ner in which they subordinate unperfected security inter- 
ests. 
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8. Purchase-Money Security Interests. Subsection (e) 
derives from former section 9-301(2). It provides that, if 
a purchase-money security interest is perfected by filing 
no later than 20 days after the debtor receives delivery 
of the collateral; the security interest takes priority over 
the rights of buyers, lessees, or lien creditors which arise 
between the time the security interest attaches and the 
time of filing. Subsection (e) differs from former section 9- 
301(2) in two significant respects. First, subsection (e) 
protects a purchase-money security interest against all 
buyers and lessees, not just against transferees in bulk. 
Second, subsection (e) conditions this protection on filing 
within 20, as opposed to ten, days after delivery. 

Section 9-311(b) provides that compliance with the per- 
fection requirements of a statute or treaty described in 
section 9-311(a) "is equivalent to the filing of a financing 
statement." It follows that a person who perfects a secu- 
rity interest in goods covered by a certificate of title by 
complying with the perfection requirements of an applica- 
ble certificate-of-title statute "files a financing statement" 
within the meaning of subsection (e). 


ANNOTATIONS 


Repeals and reenactments. — Laws 2001, ch. 139, § 
37 repealed former 55-9-317 NMSA 1978, as enacted by 
Laws 1961, ch. 96, § 9-317, and enacted a new section, ef- 
fective July 1, 2001. 

The 2013 amendment, effective July 1, 2013, changed 
the type of collateral that a buyer takes free of a security 
interest; and in Subsection (d), after "other than a secured’ 
party, of" deleted "accounts, electronic chattel paper, elec- 
tronic documents, general intangibles or investment prop- 
erty" and added "collateral" and after "collateral other 
than", added "tangible chattel paper, tangible documents, 
goods, instruments or". 

The 2005 amendment, effective January 1, 2006, 
changes the phrase "negotiable documents” to "tangible 
negotiable documents" in Subsection (b) and provides in 
Subsection (d) that a licensee of electronic documents 
takes free of a security interest if the licensee gives value 
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without knowledge: of the security interest before it is per- 
fected. 

Law reviews. — For article, "The Warehouseman vs, 
the Secured Party: Who Prevails When the Warehouse- 
man's Lien Covers Goods Subject to a Security Interest?" 
see 8 Nat. Resources J, 331 (1968). 

For article, "Buyers and Sellers of Goods in Bank- 
ruptcy," see 1 N.M. L. Rev. 435 (1971). 

For note, "Commercial Law - And Then Personal Prop- 
erty Became Real Property: In re Anthony," see 23:N.M.L. 
Rey. 263 (1998). 

Am. Jur. 2d, A.L.R. and C.J.S. references, — Con- 
structive notice by record, 63 A.L.R. 1456. 

Conditional saleicontract as affected. by seller's accep- 
tance ofa chattel mortgage from the buyer covering the 
same property, priorities, 95 A.L.R. 350. 

Constitutionality, construction and application of stat- 
ute respecting sale, assignment or transfer of retail in- 
stallment contracts, 10 A.L.R.2d 447. 

Coverage of "nonrecording" or "nonfiling" insurance 
against loss from failure to record chattel mortgage, con- 
ditional sale or other security instrument, 51 A.L.R.2d 
3265. 

Priority, as between holder of unfiled or unrecorded 
chattel mortgage who secures ‘possession of goods or 
chattels, and subsequent purchaser or encumbrancer, 53 
A.L.R,2d 936. 

Priority as between mechanic! s lien ,and purchase 
money mortgage, 73'A.L.R.2d 1407. 

Priority as between seller or conditional seller of per- 
sonalty and claimant. under after-acquired property 
clause of mortgage or other instrument, 86 A.L.R.2d 1152. 

Priority between attorney's lien for fees against a judg- 
ment and lien of creditor against same judgment, 34 
A.L.R.4th 665. ) 

Equitable estoppel of secured party's right to assert 
prior, perfected security interest against other secured 
creditor or subsequent purchaser under Article 9 of Uni- 
form Commercial Code, 9 A.L.R.5th.708. 


55-9-318. No interest retained in right to payment that is sold; rights 
and title of seller of account or chattel paper with respect 
to creditors and purchasers. 


(a) A debtor that has.sold an account, chattel paper, payment intangible or promissory note 
does not retain a legal or equitable interest in the collateral sold. 

(b) For purposes of determining the rights of creditors of, and purchasers for value of an ac- 
count or chattel paper from, a debtor that has sold an account or chattel paper, while the buyer's 
security interest is unperfected, the debtor is deemed to have rights and title to ine account or 
chattel paper identical to those the debtor sold. 


History: 1978 Comp., § 55-9-318, enacted vA Laws 
2001, ch. 139, § 38. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

1. Source. New. | 

2. Sellers of Accounts, Chattel Paper, Payment Intan- 
gibles, and Promissory Notes, Section 1-201(b)(35) [55-1- 
201 NMSA 1978] defines "security interest" to include the 
interest of a buyer of accounts, chattel paper, payment in- 
tangibles, or promissory notes. See also Section 9-109(a) 
[55-9-109(a) NMSA 1978] and Comment 5. Subsection (a) 
makes explicit what was implicit, but perfectly obvious, 
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under former Article 9; The fact that a sale of an account 
or chattel paper gives rise to a "security interest" does 
not imply that the seller retains an interest in the prop- 
erty that has been sold. To the contrary, a seller of,an ac- 
count or chattel paper retains no interest whatsoever in 
the property to the extent that it has been sold; Subsec- 
tion (a) also applies to sales of payment intangibles and 
promissory notes, transactions that were not covered by 
former Article 9. Neither this Article nor the definition 
of "security interest" in Section 1-201 [55-1-201 NMSA 
1978] provides rules for distinguishing sales transactions 
from those that create a security interest securing an ob- 
ligation. 

3. Buyers of Accounts and Chattel Paper. Another 
aspect of sales of accounts and chattel paper also was 
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implicit, and equally obvious, under former article 9: If 
the buyer's security interest is unperfected, then for pur- 
poses of determining the rights of certain third parties, 
the seller (debtor) is deemed to have all rights and title 
that the seller sold. The seller is deemed to have these 
rights even though, as between the parties, it has sold all 
its rights to the buyer. Subsection (b) makes this explicit. 
As a consequence of subsection (b), if the buyer's security 
interest is unperfected, the seller can transfer, and the 
creditors of the seller can reach, the account or chattel pa- 
per as if it had not been sold. 

Example: Debtor sells accounts or chattel paper to 
Buyer-1 and retains no interest in them. Buyer-1 does 
not file a financing statement. Debtor then sells the same 
receivables to Buyer-2. Buyer-2 files a proper financing 
statement. Having sold the receivables to Buyer-1, Debtor 
would not have any rights in the collateral so as to permit 
Buyer-2's security (ownership) interest to attach. Never- 
theless, under this section, for purposes of determining 
the rights of purchasers for value from Debtor, Debtor is 
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deemed to have the rights that Debtor sold. Accordingly, 
Buyer-2's security interest attaches, is perfected by the fil- 
ing, and, under section 9-322, is senior to Buyer-1's inter- 
est. 

4, Effect of Perfection. If the security interest of a 
buyer of accounts or chattel paper is perfected the usual 
result would take effect: Transferees from and creditors 
of the seller could not acquire an interest in the sold ac- 
counts or chattel paper. The same result would occur if 
payment intangibles or promissory notes were sold, in- 
asmuch as the buyer's security interest is automatically 
perfected under section 9-309. 


ANNOTATIONS 


Repeals and reenactments,. — Laws 2001, ch. 139, § 
38 repealed former 55-9-318 NMSA 1978, as amended by 
Laws 1985, ch. 198, § 25, and enacted a new section, effec- 
tive July 1, 2001. 


55-9-319. Rights and title of consignee with respect to creditors and 


purchasers. 


(a) Except as otherwise provided in Subsection (b) of this section, for purposes of determining 
the rights of creditors of, and purchasers for value of goods from, a consignee, while the goods are 
in the possession of the consignee, the consignee is deemed to have rights and title to the goods 
identical to those the consignor had or had power to transfer. 

(b) For purposes of determining the rights of a creditor of a consignee, law other than Chap- 
ter 55, Article 9 NMSA 1978 determines the rights and title of a consignee while goods are in the 
consignee's possession if, under Sections 55-9-301 through 55-9-342 NMSA 1978, a perfected secu- 
rity interest held by the consignor would have priority over the rights of the creditor. 


History: 1978 Comp., § 55-9-319, enacted by Laws 
2001, ch. 139, § 39. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

1. Source, New. 

2. Consignments. This section takes an approach to 
consignments similar to that taken by Section 9-318 [55- 
9-318 NMSA 1978] with respect to buyers of accounts and 
chattel paper. Revised Section 1-201(b)(35) [55-1-201(b) 
(85) NMSA 1978] defines "security interest" to include the 
interest of a consignor of goods under many true consign- 
ments. Section 9-319(a) [55-9-319(a) NMSA 1978] pro- 
vides that, for purposes of determining the rights of cer- 
tain third parties, the consignee is deemed to acquire all 
rights and title that the consignor had, if the consignor's 
security interest is unperfected. The consignee acquires 
these rights even though, as between the parties, it pur- 
chases a limited interest in the goods (as would be the 
case in a true consignment, under which the consignee 
acquires only the interest of a bailee). As a consequence of 
this section, creditors of the consignee can acquire judicial 
liens and security interests in the goods. 

Insofar as creditors of the consignee are concerned, this 
article to a considerable extent reformulates the former 
law, which appeared in former sections 2-326 and 9-114, 
without changing the results. However, neither article 2 
nor former article 9 specifically addresses the rights of 
nonordinary course buyers from the consignee. Former 
section 9-114 contained priority rules applicable to secu- 
rity interests in consigned goods. Under this article, the 
priority rules for purchase-money security interests in 
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inventory apply to consignments. See section 9-103(d). 
Accordingly, a special section containing priority rules 
for consignments no longer is needed. Section 9-317 de- 
termines whether the rights of a judicial lien creditor are 
senior to the interest of the consignor, sections 9-822 and 
9-324 govern competing security interests in consigned 
goods, and sections 9-315, 9-817, and 9-320 determine 
whether a buyer takes free of the consignor's interest. 
~The following example explains the operation of this 
section: 

Example 1: SP-1 delivers goods to Debtor in a transac- 
tion constituting a "consignment" as defined in section 9- 
102. SP-1 does not file a financing statement. Debtor then 
grants a security interest in the goods to SP-2. SP-2 files 
a proper financing statement. Assuming Debtor is a mere 
bailee, as in a "true" consignment, Debtor would not have 
any rights in the collateral (beyond those of a bailee) so as 
to permit SP-2's security interest to attach to any greater 
rights. Nevertheless, under this section, for purposes of 
determining the rights of Debtor's creditors, Debtor is 
deemed to acquire SP-1's rights. Accordingly, SP-2's secu- 
rity interest attaches, is perfected by the filing, and, under 
section 9-322, is senior to SP-1's interest. 

3. Effect of Perfection, Subsection (b) contains a spe- 
cial rule with respect to consignments that are perfected. 
If application of this article would result in the consignor 
having priority over a competing creditor, then other law 
determines the rights and title of the consignee. 

Example 2; SP-1 delivers goods to Debtor in a transac- 
tion constituting a "consignment" as defined in section 9- 
102. SP-1 files a proper financing statement. Debtor then 
grants a security interest in the goods to SP-2, Under 
section 9-322, SP-1's security interest is senior to SP-2's. 
Subsection (b) indicates that, for purposes of determining 
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SP-2's rights, other law determines the rights and title of rights and title, so that SP-1's security interest attaches 
the consignee. If, for example, a consignee obtains only the to SP-2's ownership interest in the goods. Thereafter, 
special property of a bailee, then SP-2's security interest Debtor grants a security interest in the goods to SP-3, 
would attach only to that special property. and SP-3 perfects by filing. Because SP-2's perfected se- 
Example 3: SP-1 obtains a security interest in all Debt- curity interest is senior to SP-3's under section 9-322(a), 
or's existing and after-acquired inventory. SP-1 perfects section 9-319(b) applies: Other law determines Debtor's 
its security interest with a proper filing. Then SP-2 deliv- rights and title to the goods insofar as SP-3 is concerned, 
ers goods to Debtor in a transaction constituting a "con- and SP-3's security interest attaches to those rights. 
signment” as defined in section 9-102. SP-2 files a proper 
financing statement but does not send notification to SP-1 ANNOTATIONS 
under section 9-324(b). Accordingly, SP-2's security inter- Effective dates. — Laws 2001, ch. 139, § 155 makes 
est is junior to SP-1's under section 9-322(a). Under sec- the act effective July 1, 2001. ( : 


tion 9-319(a), Debtor is deemed to have the consignor's 


55-9-320. Buyer of goods. 


(a) Except as otherwise provided in Subsection (e) of this section or in the Farm Products Se- 
cured Interest Act [56-13-1 to 56-13-14 NMSA 1978]; a buyer in ordinary course of business, other 
than a person buying farm products from a person engaged in farming operations, takes free of 
a security interest created by the buyer's seller, even if the security interest is perfected and the 
buyer knows of its existence. 

(b) Except as otherwise provided in Subsection (e) of this section, a buyer of goods from a per- 
son who used or bought the goods for use primarily for personal, family or household purposes 
takes free of a security interest, even if perfected, if the buyer buys: 

(1) without knowledge of the security interest; 

(2) for value; 

(3) primarily for the buyer's personal, family or household purposes; and 
(4) before the filing of a financing statement covering the goods. 

(c) To the extent that it affects the priority of a security interest over a buyer of goods under 
Subsection (b) of this section, the period of effectiveness of a filing made in the jurisdiction in 
which the seller is located is governed by Subsections (a) and (b) of Section 55-9-316 NMSA 1978. 

(d) A buyer in ordinary course of business buying oil, gas or other minerals at the wellhead or 
minehead or after extraction takes free of an interest arising out of an encumbrance. 

‘(e) Subsections (a) and (b) of this section do not affect a security interest in goods in the posses- 
sion of the secured party under Section 55-9-313 NMSA 1978. | 


History: 1978 Comp., § 55-9-320, enacted by Laws the rights of another person and in the ordinary course." 
2001, ch. 139, § 40. Subsection (a) provides that such a buyer takes free of a 
security interest, even though perfected, and even though 


OFFICIAL COMMENTS the buyer knows the security interest exists. Reading 
UCC Official Comments © by ALI & the NCCUSL. Re- the definition together with the rule of law results in the 
produced with permission of the PEB for the UCC. All buyer's taking free if the buyer merely knows that a se- 


curity interest covers the goods but taking subject if the 
buyer knows, in addition, that the sale violates a term in 
an agreement with the secured party. 

As did former section 9-307(1), subsection (a) applies 
only to security interests created by the seller of the goods 
to the buyer in ordinary course. However, under certain 
circumstances a buyer in ordinary course who buys goods 
that were encumbered with a security interest created by 


rights reserved. 

1. Source. Former section 9-307. 

2. Scope of This Section. This section states when buy- 
ers of goods take free of a security interest even though 
perfected. Of course, a buyer who takes free of a per- 
fected security interest takes free of an unperfected one. 
Section 9-317 should be consulted to determine’ what 
purchasers, in addition to the buyers covered in this sec- 
tion, take free of an unperfected security interest. Article a person other than the seller may take free of the secu- 
2 states general rules on purchase of goods from a seller rity interest, as Example 2 explains. See also comment 6, 
with defective or voidable title (section 2-403). below. rr , 

3. Buyers in Ordinary Course. Subsection (a) derives Example 1: Manufacturer, who is in the business of 
from former' section 9-307(1). The definition of "buyer in manufacturing appliances, owns manufacturing equip- 
ordinary course of business" in section 1-201 restricts its ment subject to a perfected security interest in favor of 
application to buyers "from a person, other than a pawn- Lender. Manufacturer sells the equipment to Dealer, who 
broker, in the business of selling goods of that kind." Thus is in the business of buying and selling used equipment. 
subsection (a) applies primarily to inventory collateral. Buyer buys the equipment from Dealer. Even if Buyer 
The subsection further excludes from its operation buy- qualifies as a buyer in the ordinary course of business, 
ers of "farm products" (defined in section 9-102) from a Buyer does not take free of Lender's security interest un- 
person engaged in farming operations. The buyer in ordi- der subsection (a), because Dealer did not create the secu- 
nary course of business is defined as one who buys goods rity interest; Manufacturer did. 

"in good faith, without knowledge that the sale violates 
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Example 2: Manufacturer, who is in the business of 
manufacturing appliances, owns manufacturing equip- 
ment subject to a perfected security interest in favor of 
Lender. Manufacturer sells the equipment to Dealer, who 
is in the business of buying and selling used equipment. 
Lender learns of the sale but does nothing to assert its 
security interest. Buyer buys the equipment from Dealer. 
Inasmuch as Lender's acquiescence constitutes an "en- 
trusting" of the goods to Dealer within the meaning of sec- 
tion 2-403(3) Buyer takes free of Lender's security inter- 
est under section, 2-403(2) if Buyer qualifies as.a Rares! in 
ordinary course of business. 

4. Buyers of Farm Products. This section does not en- 
able a buyer of farm products to take free of a security 
interest created by the seller, even if the buyer is a buyer 
in ordinary course of business, However, a buyer of farm 
products may take free of a security interest under sec- 
tion 1324 of the Food Security Act of 1985, 7 U,S.C. sec- 
tion 1631. : 
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5. Buyers of Consumer’ Goods. Subsection (b), which } 


derives from former section 9-307(2), deals, with buy- 
ers of collateral that the debtor-seller holds as "consumer 
goods" (defined in section 9-102). Under section 9-309(1), 
a purchase-money interest in consumer goods, except 
goods that are subject to a statute or treaty, described in 
section 9-311(a) (such as automobiles that are subject to a 


certificate-of-title statute), is perfected automatically upon 


attachment. There is no need to file to perfect, Under sub- 
section (b) a buyer of consumer goods takes free of a secu- 
rity interest, even though perfected, if the buyer buys (1) 
without knowledge of the security interest, (2) for value, (3) 


primarily for the buyer's own personal, family, or household _ 


purposes, and (4) before a financing statement is filed. 

As to purchase money-security interests which are per- 
fected without filing under section 9-309(1): A ‘secured 
party may file a financing statement, although filing is mot 
required for perfection. If the secured party does file, all 
buyers take subject to the security interest. If the secured 
party does not file, a buyer who meets the qualifications 


stated in the preceding paragraph takes free of the secu-* 


rity interest, 

As to security interests for which a perfection step. is 
required: This category includes all non-purchase-money 
security interests, and all security interests, whether or 
not purchase-money, in goods subject to.a statute or treaty 
described in section 9-311(a), such as automobiles covered 
by.a certificate-of-title statute. As long as the required 
perfection step has not been taken and the security inter- 
est remains unperfected, not only the buyers described in 
subsection (b) but also the purchasers described in sec- 
tion 9-317 will take free of the security interest. After a 
financing statement has been filed or the perfection re- 
quirements of the applicable certificate-of-title statute 
have been complied with (compliance is the equivalent 
of filing a financing statement; see section 9-311(b)), all 
subsequent buyers, under the rule of subsection (b), are 
subject to the security interest. 

The rights of a buyer under subsection (b) turn on 
whether a financing statement has been filed against con- 
sumer goods. Occasionally, a debtor changes his or her lo- 
cation after a filing is made. Subsection (c), which derives 
from former section 9-103(1)(d)(iii), deals with the contin- 
ued effectiveness of the filing under those circumstances. 
It adopts the rules of section 9-316(a) and (b). These rules 
are explained in the comments to that section. 

6. Authorized Dispositions. The limitations that sub- 
sections (a) and (b) impose on the persons who may take 
free of a security interest apply of course only to unau- 
thorized sales by the debtor. If the secured party autho- 
rized the sale in an express agreement or otherwise, the 
buyer takes free under section 9-815(a)(1) without re- 
gard to the limitations of this section. (That section also 
states the right of a secured party to the proceeds of a 
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‘sale, authorized or unauthorized.) Moreover, the buyer 


also takes free if the secured party waived or otherwise is 
precluded from asserting its security interest against the 
buyer. See section 1-103. 

7. Oil, Gas, and Other Minerals. Under Subsection 
(d), a buyer i in ordinary course of business of minerals at 
the wellhead or minehead or after extraction takes free 
of a security interest created by the seller. Specifically, it 
provides that qualified buyers take free not only of article 
9 security interests but also of interests "arising out of 
an encumbrance." As defined in section 9-102, the term 
"encumbrance" means "a right, other than an ownership 
interest, in real property." Thus, to the extent that a mort- 
gage encumbers minerals not only before but also after 
extraction, subsection (d) enables a buyer in ordinary 
course of the minerals to take free of the mortgage. This 
subsection does not, however, enable these buyers to take 
free of interests arising out of ownership interests in the 
real property. This issue is significant only in a minority of 
states. Several of them have adopted special statutes and 
nonuniform amendments to article 9 to provide special 
protections to mineral owners, whose interests often are 
highly fractionalized in the case of oil and gas. See Terry I. 
Cross, Oil and Gas Product Liens -Statutory Security In- 
terests for Producers and Royalty Owners Under the Stat- 
utes of Kansas, New Mexico, Oklahoma, Texas and Wyo- 
ming, 50 Consumer Fin. L.’Q. Rep. 418 (1996). Inasmuch 
as a complete resolution of the issue would require the 


addition of complex provisions to this article, and there 


are good reasons to believe that a uniform solution would 
not be feasible, this article leaves its resolution to other 


‘legislation. 


8, Possessory Security Interests. Subsection (e) is new. 
It rejects the holding of Tanbro Fabrics Corp. v. Deering 


’ Milliken, Inc., 8350 N.E.2d 590 (N.Y. 1976) and, together 
with section 9-8 17(b), prevents a buyer of goods collateral 
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from taking free of a. security interest if the collateral is in 
the possession of the secured party. "The secured party" 
referred in subsection (e) is the holder of the security in- 


: sterest: referred to in subsection (a) or (b), Section 9-313 


determines whether a secured party is in possession for 
purposes of this section. Under some circumstances, sec- 
tion 9-313 provides that a secured party is in possession 
of collateral even if the collateral is in the physical posses- 
sion of a third party. 


ANNOTATIONS 


Effective dates. — Laws 2001, ch. 139, § 155 makes 
the act effective July 1, 2001, 

Decisions under former 55-9-307 NMSA 1978. — 
In light of the similarity of this section and former Sec- 
tion 55-9-307 NMSA 1978, annotations decided under 
former 55-9-307 NMSA 1978 have been included in the 
annotations in this section. 

Agricultural mortgagees retain special position. 
— By excluding "farm products" from the classifications of 

"equipment" and "inventory," in Section 55-9-103 NMSA 
1978 (now Section 55-9-102 NMSA 1978), and by expressly 
providing in this section that a buyer in the ordinary 
course of business of farm products from a person engaged 
in farming operations does not take free of a security in- 
terest created by the seller, the draftsmen of the code ap- 
parently intended to retain the agricultural mortgagee in 
the special position he achieved under the pre-code case 
law. Clovis Nat'l Bank v. Thomas, 1967-NMSC-061, 77 
N.M. 554, 425 P.2d 726 (decided under former law). 

Law reviews, — For comment on Clovis Nat'l Bank 
v. Thomas, 77 N.M. 554, 425 P.2d 726 (1967), see 8 Nat. 
Resources J, 183 (1968), ) 

For note, "Fixtures, Security Interests and Filing: Prob- 
lems of Title Examination in New Mexico," see 8 Nat. Re- 
sources J,.513 (1968). 
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Am, Jur, 2d, A.L.R. and C.J.S. references, — Rights Personal liability of purchaser of property subject to 
of holder of "trust receipt and purchaser of goods from chattel mortgage to the mortgagee, 100 A.L.R. 1038. 
one who gave it, 31 A.L.R. 937. Trust receipts, rights and liabilities with respect to pur- 
Validity as to creditors of reservation of title to goods chasers from receiptor or other parties, 101 ALL. R. 460, 
delivered under implied or express authority to resell, 63 168 A.L.R. 359. 

A.L.R. 355. Purchaser's right to protection under factor's act where 
Right of conditional vendor against one to whom prop- transaction involves exchange of goods, 132 A.L.R. 525. 
erty has been transferred by an infant, 63 A.L.R. 1871. Construction and effect of UCC § 9-311 giving debtor 

Liability for conversion of one claiming under purchaser right to transfer his interest in collateral, 45 A.L.R.4th 411. 
under conditional sale contract, 73 A.L.R. 799. Avoidance under 11 USCS § 522(f)(2) of the Bankruptcy 

Effect of recording right of purchaser from party to con- Code of 1978 of -nonpossessory, nonpurchase-money se- 
ditional sale as affected by actual or apparent authority in curity interest in debtor's exempt personal property, 55 
party to sell property, 88 A.L.R. 112. A.L.R. Fed. 353. 


55-9-321. Licensee of general intangible and lessee of goods in 
ordinary course of business. 


(a) In this section, “licensee in ordinary course of business" means a person that becomes a 
licensee of a general intangible in good faith, without knowledge that the license violates the 
rights of another person in the general intangible, and in the ordinary course from a person in the 
business of licensing general intangibles of that kind. A person becomes a licensee in the ordinary 
course if the license to the person comports with the usual or customary practices in the kind of 
business in which the licensor is engaged or with the licensor's own usual or customary practices. 

(b) A licensee in ordinary course of business takes its rights under a nonexclusive license free 
of a security interest in the general intangible created by the licensor, even 1 if the security interest 
is perfected and the licensee knows of its existence. 

(c) A lessee in ordinary course of business takes its leasehold interest free of a security interest 
in the goods created by the lessor, even if the security interest 1 is perfected and the lessee knows of 
its existence. 


History: 1978 Comp., § 55-9-321, enacted by Laws interest unless the secured party authorizes the license 
2001, ch. 139, § 41. free of the security interest or other, controlling law such 
as that of this section (protecting ordinary-course licens- 
OFFICIAL COMMENTS ees) dictates a contrary result. See sections 9-201 and 9- 
UCC Official Comments © by ALI & the NCCUSL. Re- 315. The definition of "licensee in ordinary course of busi- 
produced with permission of the PEB for the UCC. All ness" in subsection (a) is modeled upon that of "buyer in 
rights reserved. ordinary course of business." 
1. Source: Derived from sections 2A-103(1)(0) and 2A- 3, Lessee in Ordinary Course. Subsection (c) contains 
307(3). * the rule formerly found in section 2A-307(3). The rule 
2. Licensee in Ordinary Course. Like the analogous works in the same way as that of section 9-320(a). 
rules in section 9-320(a) with respect to buyers in ordinary 3 ANNOTATIONS 
course and subsection (c) with respect to lessees in ordi- 
nary course, the new rule in subsection (b) reflects the ex- Effective dates. — Laws 2001, ch. 139, § 155 makes 
pectations of the parties and the marketplace: A licensee the act effective July 1, 2001. 


under a nonexclusive license takes subject to a security 


55-9-322. Priorities among conflicting security interests in and 
agricultural liens on same collateral. 


(a) Except as otherwise provided in this section, priority among conflicting security interests 
and agricultural liens in the same collateral is determined according to the following rules: 

(1) Conflicting perfected security interests and agricultural liens rank according to prior- 
ity in time of filing or perfection. Priority dates from the earlier of the time a filing covering the 
collateral is first made or the security interest or agricultural lien is first perfected, if there is no 
period thereafter when there is neither filing nor perfection. 

(2) A perfected security interest or agricultural lien has priority over a conflicting unper- 
fected security interest or agricultural lien. 

(3) The first security interest or agricultural lien to attach or become effective has priority 
if conflicting security interests and agricultural liens are unperfected. 

(b) For the purposes of Paragraph (1) of Subsection (a) of this section: 
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(1) the-time of filing or perfection as to a security interest in collateral is also the time of 
filing or perfection as to a security interest in proceeds; and 

(2) the time of filing or perfection as to a security interest in collateral jal alg by a sup- 
porting obligation is also the time of filing or perfection as to a security interest in the oe eae 
obligation. 

(c) Except as otherwise provided in Subsection (f) of this section, a security interest in collateral 
which ‘qualifies ‘for priority over a conflicting security interest under Section 55-9-327, 55-9-328, 
55-9-329, 55-9-330 or 55-9-331 NMSA ‘1978 also has priority over a conflicting aecnnty interest in: 

(1). any supporting obligation for the collateral; and 
(2) proceeds of the collateral if: 
(A) the security interest in proceeds is perfected; 
(B) the proceeds are cash proceeds or of the same type as the collateral; and. 
(C) in the case of proceeds that are proceeds of proceeds, all intervening proceeds are 
cash proceeds, proceeds of the same type as the collateral or an account relating to the collateral. 

(d) Subject.to Subsection (e) of this section and except as otherwise provided in Subsection (f) 
of this section, if a security interest in chattel paper, deposit accounts, negotiable documents, in- 
struments, investment property or letter-of-credit rights is perfected by a method other than filing, 
conflicting perfected security interests in proceeds of the collateral rank according to priority in 
time of filing. 

(e) Subsection (d) of this section applies only if the proceeds of the collateral are, not cash pro- 
ceeds, chattel paper, negotiable documents, instruments, investment property or letter-of-credit 
rights. 

(f) Subsections (a) through (e) of this section are subject to: 

(1) Subsection (g) of this section and the other provisions of Sections 55-9-301 through 55- 
9-342 NMSA 1978; 

(2) Section 55-4-210 NMSA 1978 with respect toa security interest of a collecting bank; 

(3) Section 55-5-118 NMSA 1978 with respect to a security interest of an issuer or nomi- 
nated person; and 

(4) Section 55-9-110 NMSA 1978 with respect toa “security interest arising under Chap- 
ter 55, Article 2 or 2A NMSA ‘1978. 

(g) A perfected agricultural lien on collateral has priority over a conflicting security interest 
in or agricultural lien on the same collateral if the statute creating the agricultural lien so pro- 
vides. If a statute other than Chapter 55, Article 9 NMSA 1978 creates an agricultural lien, and 
the other statute does not specify the priority of the agricultural lien relative to an agricultural 
lien or security interest in the same collateral created pursuant to Chapter 55, Article 9 NMSA 
1978, then Subsection (a) (1) of this section shall govern the priority of the agricultural liens and 
security interests. 


History: 1978 Comp., § 55-9-322, enacted by Laws addition, the general rules of sections (a) through (e) are 
2001, ch. 139, § 42. subject to priority rules governing security interests aris- 
ing under articles 2, 2A, 4, and 5. 


OFFICIAL COMMENTS 3. General Rules. Subsection (a) contains three gen- . 

UCC Official Comments © by ALI & the NCCUSL. Re- eral rules. Subsection (a)(1) governs the priority of com- 
produced with permission of the PEB for the UCC. All peting perfected security interests. Subsection (a)(2) gov- 
rights reserved. erns the priority of competing security interests if one is 

1. Source. Former section 9-312(5), (6). perfected and the other is not. Subsection (a)(3) governs 

2. Scope of This Section. In a variety of situations, the priority of competing unperfected security interests. 
two or more people may claim a security interest in the The rules may be regarded as adaptations of the idea, 
same collateral. This section states general rules of pri- deeply rooted at common law, of a race of diligence among 
ority among conflicting security interests. As subsection .» , Creditors. The first two rules are based on precedence in 
(f) provides, the general rules in subsections (a) through the time as of which the competing secured parties either 
(e) are subject to the rule in subsection (g) governing per- filed their financing statements or obtained perfected se- 
fected agricultural liens and to the other rules in this part curity interests. Under subsection (a)(1), the first secured 
of this article. Rules that override this section include party who files or perfects has priority, Under subsection 
those applicable to purchase-money security interests (a)(2), which is new, a perfected security interest has pri- 
(section 9-324) and those qualifying for special priority in ority over an unperfected one, Under subsection (a)(3), if 
particular types of collateral. See, ¢.g., section 9-327 (de- both security interests are unperfected, the first to attach 
posit accounts); section 9-328 (investment property); sec- has priority. Note that section 9-709(b) may affect the ap- 
tion 9-329 (letter-of-credit rights); section 9-330 (chattel plication of subsection (a) to a filing that occurred before 
paper and instruments); and section 9-334 (fixtures), In the effective date of this article (July 1, 2001) and which 
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would be ineffective to perfect a security interest under 
former article 9 but effective under this article. 

4. Competing Perfected Security Interests. When 
there is more than one perfected security interest, the se- 
curity interests rank according to priority in time of filing 
or perfection; "Filing," of course, refers to the filing of an 
effective financing statement. "Perfection" refers to the:ac- 
quisition of a perfected security interest, i.e., one that has 
attached and as to which any required perfection step has 
been taken. See Sections 9-308 and 9-309 [55-9-308, 55-9- 
309 NMSA 1978]. 

Example 1: On February 1, A files a financing state- 
ment covering a certain item of Debtor's equipment. On 
March 1, B-files a financing statement covering the same 
equipment. On April 1; B makes a loan to Debtor and ob- 
tains a security interest in the equipment. On May 1)A 
makes a loan to Debtor and obtains a security interest in 
the same collateral. A has priority even though B's loan 
was made earlier and was perfected when made. It makes 
no difference whether A knew of B's security interest 
when A made its advance. 

The problem stated in Example 1 is peculiar toa notice: 
filing system. under which filing may occur before the 
security interest attaches (see Section. 9-502 [55-9-502 
NMSA 1978]). The justification for determining priority 
by order of filing lies in the necessity of protecting :the 
filing system-that is, of allowing the first secured party 
who has filed to make subsequent advances without each 
time having to check for subsequent filings as a condition 
of protection. Note, however, that this first-to-file protec- 
tion is not absolute. For example, Section 9-324 [55-9-324 
NMSA 1978] affords priority to certain purchase-money 
security interests, even ifa competing secured party was 
the first to file or perfect. 

Under a notice-filing system, a filed financing state- 
ment indicates to third parties that a person may have 
a security interest in the collateral indicated. With fur- 
ther inquiry, they may discover the complete state of af- 
fairs, When a financing statement that is ineffective when 
filed becomes effective thereafter, the policy underlying 
the notice-filing system determines the "time of filing" 
for purposes of subsection (a)(1), For example, the unau- 
thorized filing of an otherwise’ sufficient initial financing 
statement becomes authorized, and the financing state- 
ment becomes effective, upon the debtor's post-filing au- 
thorization or ratification of the filing. See Section 9-509 
[55-9-509 NMSA 1978], Comment 3: Because the notice 
value of the financing statement is independent of the 
timing of authorization or ratification, the time of the un- 
authorized filing is the "time of filing" for purposes of sub- 
section (a)(1). The same policy applies to the other priority 
rules in this part. 

Example 2; A and B make non- -purchase-money ad- 
vances secured by the same collateral. The collateral is 
in Debtor's possession, and neither security interest is 
perfected when the second advance is made. Whichever 
secured party first perfects its security interest (by taking 
possession of the collateral or by filing) takes priority. It 
makes no difference whether that secured party knows of 
the other security interest at the time it perfects its own. 

The rule of subsection (a)(1), affording priority to the 
first to file or perfect, applies to security interests that 
are perfected by any method, including temporarily (Sec- 
tion 9-312 [55-9-312 NMSA 1978]) or upon attachment 
(Section 9-309 [55-9-309 NMSA 1978]), even though there 
may, be no notice to creditors or subsequent purchasers 
and notwithstanding any common-law rule to the con- 
trary. The form of the claim to priority, i.e., filing or per- 
fection, may shift from time to time, and the rank will be 
based on the first filing or perfection as long as there is no 
intervening period without filing.or perfection. See Sec- 
tion 9-308(c) [55-9-308(c) NMSA 1978]. 
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Example 3: On October 1,:A ‘acquires a temporarily 
perfected (20-day) security interest, unfiled, in a nego- 
tiable document in thendebtor's possession under Sec- 
tion 9-312(e) [55-9-312(e) NMSA 1978], On October 5, B 
files and thereby perfects a security interest that previ- 
ously had attached to the same document. On October 10, 
A files. A has priority, even after the 20-day period expires, 
regardless of whether A knows of B's security interest 
when A files. A was the first to perfect and maintained 
continuous perfection or filing since the start of the 20- 
day period. However, the perfection of A's security interest 
extends only "to the extent it arises for new value given." 
To the extent A's security interest secures advances made 
by A)beyond the 20-day period, its security interest would 
be subordinate to B's, inasmuch as B was the first to file. 

In general, the rule:in subsection (a)(1) does not distin- 
guish among various advances made by a secured party. 
The priority of every advance dates from the earlier of fil- 
ing or perfection. However, in rare instances, the priority 
of an advance dates from the time the advance is made. 
See Hxample 3 and Section 9-323 [55-9-823 NMSA 1978]. 

5. Priority in After-Acquired Property. The application 
of the:priority rules to after-acquired property must be 
considered separately for each item of collateral. Priority 
does not depend only on time of perfection but may also be 
based on priority in filing before perfection. 

Example 4: On February 1, A makes advances to Debtor 
under a security agreement covering.all Debtor's ma- 
chinery, both existing and: after-acquired." A promptly 
files a financing statement. On April 1, B takes a secu- 
rity interest in all Debtor's machinery, existing and after- 
acquired, to secure an outstanding loan. The following 
day, B files a financing statement; On May 1, Debtor ac- 
quires a new machine. When Debtor acquires rights in the 
new machine, both A and B acquire security interests in 
the machine simultaneously. Both security interests are 
perfected simultaneously, However, A has priority because 
A filed before B. 

When after-acquired collateral is encumbered by more 
than one security interest, one of the security interests of- 
ten is a purchase-money security interest that is entitled 
to special priority under section 9-324, 

6. Priority in Proceeds: General Rule. Subsection (b) 
(1) follows former section 9-312(6). It provides that the 
baseline rules of subsection.(a) apply generally to, prior- 
ity conflicts in proceeds except where otherwise provided 
(e.g.,.as in subsections (c) through (e)). Under section 9- 
203, attachment cannot occur (and therefore, under sec- 
tion 9-308, perfection cannot occur) as to particular col- 
lateral until the collateral itself comes into existence and 
the debtor has rights in it. Thus, a security interest in 
proceeds of original collateral does not attach and is not 
perfected until the proceeds come into existence and the 
debtor acquires rights in them, 

Example 5: On April.1, Debtor authenticates a security 
agreement granting to A a security interest in all Debtor's 
existing and after-acquired inventory, The same day, A 
files a financing statement covering inventory. On May 1, 
Debtor authenticates a security agreement granting B a 
security interest in all Debtor's existing and. future ac- 
counts, On June 1, Debtor sells inventory to a customer 
on 30-day unsecured credit. When Debtor acquires the ac- 
count, B's security interest attaches to it and is perfected 
by B's financing statement. At the very same time, A's se- 
curity interest attaches to the account as proceeds of the 
inventory and is automatically perfected. See section 9- 
315. Under subsection (b) of this section, for purposes of 
determining A's priority in the account, the time of filing 
as to the original collateral (April 1, as to inventory) is 
also the time. of filing as to proceeds (account), Accord- 
ingly, A's security interest in the account has priority over 
B's. Of course, had.B filed its financing statement before 
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A filed (e.g., on March 1), then B would have priority in 
the accounts. 

Section 9-324 governs the extent to which a special 
purchase-money priority in goods or software carries over 
into the proceeds of the original collateral. 

7. Priority in Proceeds: Special Rules. Subsections 
(c), (d), and (e), which are new, provide additional prior- 
ity rules for proceeds of collateral in situations where the 
temporal (first-in-time) rules of subsection (a)(1) are not 
appropriate. These new provisions distinguish what these 
comments refer to as "non-filing collateral" from what 
they call "filing collateral." As used in these comments, 
non-filing collateral is collateral of a type for which perfec- 
tion may be achieved by a method other than filing (pos- 
session or control, mainly) and for which secured parties 
who so perfect generally do not expect or need to conduct 
a filing search. More specifically, non-filing collateral is 
chattel paper, deposit accounts, negotiable documents, 
instruments, investment property, and letter-of-credit 
rights, Other collateral - accounts, commercial tort claims, 
general intangibles, goods, nonnegotiable documents, and 
payment intangibles - is filing collateral. 

8. Proceeds of Non-Filing Collateral: Non-Temporal 
Priority. Subsection (c)(2) provides a baseline priority rule 
for proceeds of non-filing collateral which applies if the se- 
cured party has taken the steps required for non-temporal 
priority over a conflicting security interest in non-filing 
collateral (eg., control, in the case of deposit accounts, 
letter-of-credit rights, investment property, and in some 
cases, electronic negotiable documents, Section 9-331 
[55-9-331 NMSA 1978]). This rule determines priority in 
proceeds of non-filing collateral whether or not there ex- 
ists an actual conflicting security interest in the original 
non-filing collateral. Under subsection (c)(2), the priority 
in the original collateral continues in proceeds if the secu- 
rity interest in proceeds is perfected and the proceeds are 
cash proceeds or non-filing proceeds "of the same type" as 
the original collateral. As used in subsection (c)(2), "type" 
means a type of collateral defined in the Uniform Com- 
mercial Code and should be read broadly. For example, a 
security is "of the same type" as a security entitlement 
(i.e., investment property), and a promissory note is "of 
the same type" as a draft (i.e,, an instrument), 

Example 6; SP-1 perfects its security interest in invest- 
ment property by filing. SP-2 perfects subsequently by 
taking control of a certificated security. Debtor receives 
cash proceeds of the security (e.g., dividends deposited 
into Debtor's deposit account), If the first-to-file-or-perfect 
rule of subsection (a)(1) were applied, SP-1's security in- 
terest in the cash proceeds would be senior, although SP- 
2's security interest continues perfected under section 9- 
315 beyond the 20-day period of automatic perfection. 
This was the result under former article 9, Under subsec- 
tion (c), however, SP-2's security interest is senior. 

Note that a different result would obtain in Example 6 
(i.e,, SP-1's security interest would be senior) if SP-1 were 
to obtain control of the deposit-account proceeds. This is 
so because subsection (c) is subject to subsection (f), which 
in turn provides that the priority rules under subsections 
(a) through (e) are subject to "the other provisions of this 
part." One of those "other provisions" is section 9-327, 
which affords priority to a security interest perfected by 
control, See section 9-327(1), 

Example 7: SP-1 perfects its security interest in invest- 
ment property. by filing. SP-2 perfects subsequently by 
taking control of a certificated security. Debtor receives 
proceeds of the security consisting of a new certificated 
security issued as a stock dividend on the original col- 
lateral, Although the new security is of the same type as 
the original collateral (i.e., investment property), once 
the 20-day period of automatic perfection expires (see 
section 9-315(d)), SP-2's security interest is unperfected. 
(SP-2 has not filed or taken delivery or control, and no 
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temporary-perfection rule applies.) Consequently, once 
the 20-day period expires, subsection (c) does not confer 
priority, and, under subsection (a)(2), SP-1's security in- 
terest in the security is senior. This was the result under 
former article 9. 

Example 8: SP-1 perfects its security interest in invest+ 
ment property by filing. SP-2 perfects subsequently by 
taking control of a certificated security and also by filing 
against investment property. Debtor receives proceeds of 
the security consisting of a new certificated security is- 
sued as a stock dividend of the collateral. Because the new 
security is of the same type as the original collateral (i.e., 
investment property) and (unlike example 7) SP-2's secu- 
rity interest is perfected by filing, SP-2's security inter- 
est is senior under subsection (c), If the new security were 
redeemed by the issuer upon surrender and yet another 
security were received by Debtor, SP-2's security interest 
would continue to enjoy priority under subsection (c), The 
new security would be proceeds of proceeds. 

Example 9; SP-1 perfects its security interest in invest- 
ment property by filing. SP-2 subsequently perfects its se- 
curity interest in investment property by taking control 
of a certificated security and also by filing against invest- 
ment property. Debtor receives proceeds of the security 
consisting of a dividend check that it deposits to a deposit 
account. Because the check and the deposit account are 
cash. proceeds, SP-1's and SP-2's security interests in the 
cash proceeds are perfected under section 9-315 beyond 
the 20-day period of automatic perfection. However, SP-2's 
security interest is senior under subsection (c), 

Example 10: SP-1 perfects its security interest in in- 
vestment property by filing. SP-2 perfects subsequently 
by taking control of a certificated security and also by 
filing against investment property. Debtor receives an 
instrument as proceeds of the security. (Assume that the 
instrument is not cash proceeds.) Because the instrument 
is not of the same type as the original collateral (i.e., in- 
vestment property), SP-2's security interest, although per- 
fected by filing, does not achieve priority under-subsection 
(c), Under the first-to-file-or-perfect rule of subsection (a) 
(1), SP-1's security interest in the proceeds is senior. 

The proceeds of proceeds are themselves proceeds: See 
Section 9-102 [55-9-102 NMSA 1978](defining "proceeds" 
and "collateral'), Sometimes competing security interests 
arise in proceeds that are several generations removed 
from the original collateral. As the following example ex- 
plains, the applicability of subsection (c) may turn on the 
nature of the intervening proceeds. 

Example 11; SP-1 perfects its security interest in Debt- 
or's deposit account by obtaining control. Thereafter, SP-2 
files against inventory, (presumably) searches, finds no 
indication of a conflicting security interest; and advances 
against Debtor's existing and after-acquired inventory. 
Debtor uses funds from the deposit account to purchase 
inventory, which SP-1 can trace as identifiable proceeds of 
its security interest in Debtor's deposit account, and which 
SP-2 claims as original collateral. The inventory is sold 
and the proceeds deposited into another deposit account, 
as to which SP-1 has not obtained control, Subsection (c) 
does not govern priority in this other deposit account. This 
deposit account is cash proceeds and is also the same type 
of collateral as SP-1's original collateral, as required by 
subsections (c)(2)(A) and (B). However, SP-1's security 
interest does not satisfy subsection (c)(2)(C) because the 
inventory proceeds, which intervened between the origi- 
nal deposit account and the deposit account constituting 
the proceeds at issue, are not cash proceeds, proceeds of - 
the same type as the collateral (original deposit account), 
or an account relating to the collateral. Stated otherwise, 
once proceeds other than cash proceeds, proceeds of the 
same type as the original collateral, or an account relating 
to the original collateral intervene in the chain of proceeds, 
priority under subsection (c) is thereafter unavailable. The 
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special priority rule in subsection (d) also is inapplicable 
to this case. See Comment 9, Example 13, below. Instead, 
the general first-to-file-or-perfect rule of subsections (a) 
and (b) apply. Under that rule, SP-1 has priority unless its 
security interest in the inventory proceeds became unper- 
fected under Section 9-315(d) [55-9-315(d). NMSA 1978]. 
Had SP-2 filed against inventory before SP-1 obtained 
control of the original deposit account, then SP-2 would 
have had priority even if SP-1's security interest in the 
inventory proceeds remained perfected. 

If two security interests in the same original collateral 
are entitled to priority in an item of proceeds under sub- 
section (c)(2), the security interest having priority in the 
original collateral has priority in the proceeds. 

9. Proceeds of Nonfiling Collateral: Special Temporal 
Priority. Under subsections (d) and (e), if a security inter- 
est in nonfiling collateral is perfected by a method other 
than filing (e.g., control or possession), it does not retain 
its priority over a conflicting security interest in proceeds 
that are filing collateral. Moreover, it is not entitled to pri- 
ority in proceeds under the first-to-file-or-perfect rule of 
subsections (a)(1) and (b), Instead, under subsection (d), 
priority is determined by a new first-to-file rule. 

Example 12: SP-1 perfects its security interest in Debt- 
or's deposit account by obtaining control. Thereafter, SP-2 
files against equipment, (presumably) searches, finds no 
indication of a conflicting security interest, and advances 
against Debtor's equipment. SP-1 then files against 
Debtor's equipment, Debtor uses funds from the deposit 
account to purchase equipment, which SP-1 can trace as 
proceeds of its security interest in Debtor's deposit ac- 
count. If the first-to-file-or-perfect rule were applied, SP- 
1's security interest would be senior under subsections (a) 
(1) and (b), because it was the first to perfect in the origi- 
nal collateral and there was no period during which its 
security interest was unperfected. Under subsection (d), 
however, SP-2's security interest would be senior because 
it filed first. This corresponds with the likely expectations 
of the parties. 

Note that under subsection (e), the first-to-file rule of 
subsection (d) applies only if the proceeds in question are 
other than nonfiling collateral (i.e., if the proceeds are fil- 
ing collateral). If the proceeds are nonfiling collateral, ei- 
ther the first-to-file-or-perfect rule under subsections (a) 
and (b) or the nontemporal priority rule in subsection (c) 
would apply, depending on the facts. 

Example 13; SP-1 perfects its security interest in Debt- 
or's deposit account by obtaining control. Thereafter, SP-2 
files against inventory, (presumably) searches, finds no 
indication of a conflicting security interest, and advances 
against Debtor's existing and after-acquired inventory, 
Debtor uses funds from the deposit account to purchase 
inventory, which SP-1 can trace as identifiable proceeds 
of its security interest in Debtor's deposit account, and 
which SP-2 claims as original collateral, The inventory is 
sold and the proceeds deposited into another deposit ac- 
count, as to which SP-1 has not obtained control, As dis- 
cussed above in comment 8, example 11, subsection (c) 
does not govern priority in this deposit account. Subsec- 
tion (d) also does not govern, because the proceeds at issue 
(the deposit account) are cash proceeds. See subsection (e), 
Rather, the general rules of subsections (a) and (b) govern. 

10. Priority in Supporting Obligations. Under subsec- 
tions (b)(2) and (c)(1), a security interest having priority 
in collateral also has priority in a supporting obligation 
for that collateral. However, the rules in these subsections 
are subject to the special rule in section 9-329 governing 
the priority of security interests in a letter-of-credit right. 
See subsection (f). Under section 9-329, a secured party's 
failure to obtain control (section 9-107) of a letter-of-credit 
right that serves as supporting collateral leaves its secu- 
rity interest exposed to a priming interest of a party who 
does take control. ; 
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11. Unperfected Security Interests. Under subsection 
(a)(3), if conflicting security interests are unperfected, the 
first to attach has priority. This rule may be of merely the- 
oretical interest, inasmuch as it is hard to imagine a situ- 
ation where the case would come into litigation without 
either secured party's having perfected its security inter- 
est, If neither security interest had been perfected at the 
time of the filing of a petition in bankruptcy, ordinarily 
neither would be good against the trustee in bankruptcy 
under the Bankruptcy Code. 

12. Agricultural Liens. Statutes other than this article 
may purport to grant priority to an agricultural lien as 
against a conflicting security interest or agricultural lien. 
Under subsection (g), if another statute grants priority to 
an agricultural lien, the agricultural lien has priority only 
if the same statute creates the agricultural lien and the 
agricultural lien is perfected. Otherwise, subsection (a) 
applies the same priority rules to an agricultural lien as 


» to a security interest, regardless of whether the agricul- 


tural lien conflicts with another agricultural lien or with 
a security interest. 

Inasmuch.as no agricultural lien on proceeds arises un- 
der this article, subsections (b) through (e) do not apply to 
proceeds of agricultural liens. However, if an agricultural 
lien has priority under subsection (g) and the statute cre- 
ating the agricultural lien gives the secured party a lien 
on proceeds of the collateral subject to the lien, a court 
should apply the principle of subsection (g) and award 
priority in the proceeds to the holder of the perfected ag- 
ricultural lien. 


ANNOTATIONS 


Effective dates. — Laws 2001, ch. 189, § 155 makes 
the act effective July 1, 2001. 
Cross references. — For Farm Products Secured In- 


~ terest Act, see Chapter 56, Article 183 NMSA 1978. 
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Decisions under former 55-9-312 NMSA 1978, — 
In light of the similarity of this section and former Sec- 
tion 55-9-312 NMSA 1978, annotations decided under 
former 55-9-312 NMSA 1978. have been included in the 
annotations in this section. 

Continuity of financing statement. — The assignee 
of a security interest was entitled to the priority of the 
original financing statement since there was no lapse 
in sequence of filings of amendments, assignments, and 
continuations, and the assignee was lawfully entitled to 
all rights in the financing statement. NationsCredit Com. 
Corp, v. Camp Town, Inc., 197 B.R, 189 (Bankr, D.N.M. 
1996) (decided under former law). 

Priority between landlord's lien and perfected se- 
curity interest not covered. — Since there is no statu- 
tory provision to cover the priority between a statutory 
landlord's lien and a perfected security interest, the court 
must rely on existing New Mexico case law to determine 
the priority between the interests. National Inv, Trust v. 
First Nat'l Bank, 1975-NMSC-065, 88 N.M. 514, 543 P.2d 
482 (decided under former law). 

A purchase money security interest that is perfected be- 
fore any interest claimed by a landlord under a landlord's 
lien arises is superior to that landlord's lien. Security Pac, 
Fin. Servs. v, Signfilled Corp,, 1998-NMCA-046, 125 N.M. 
38, 956 P.2d 837 (decided under former law). 

Law reviews. — For article, "The Warehouseman vs, 
the Secured Party: Who Prevails When the Warehouse- 
man's Lien Covers Goods Subject to a Security Interest?" 
see 8 Nat. Resources J. 831 (1968). 

For note, "Fixtures, Security Interests and Filing: Prob- 
lems of Title Examination in New Mexico," see 8 Nat. Re- 
sources J, 513 (1968), 

For article, "Buyers and Sellers of Goods in Bank- 
ruptcy," see 1 N.M. L, Rev. 435 (1971). 
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Am, Jur. 2d, A.L.R. and C.J.S. references. — Rights Priority between attorney's lien for fees against a judg- 
and liabilities of junior chattel mortgagee with si Me to ment and lien of creditor against same judgment, 34 


mortgaged property; 43 A.L.R. 388." A.L.R.4th 665. 


55-9-323. Future advances. 


(a) Except as otherwise provided in Subsection (c) of this section, for purposes of determining 
the priority of a perfected security interest under Paragraph (1) of Subsection (a) of Section 55-9- 
322 NMSA 1978, perfection of the security interest dates from the time an advance is made to the 
extent that the security interest secures an advance that: 

(1) is made while the security interest is perfected only: 
(A) under Section 55-9-309 NMSA 1978 when it attaches; or 
(B) temporarily under Subsection (e), (f) or (g) of Section 55-9-312 NMSA 1978; and 
(2) is not made pursuant to.a commitment entered into before or while the security inter- 
est is perfected by a method other than under Section 55-9-309 or Subsection (e), (f) or (g) of Sec- 
tion 55-9-312 NMSA 1978. 

(b) Except as otherwise provided in Subsection (c) of this section, a security interest is subor- 
dinate to the rights of a person that becomes a lien creditor to the extent that the security interest 
secures an advance made more than forty-five days after the person becomes a lien creditor unless 
the advance is made: 

(1) without knowledge of the lien; or 
(2) pursuant to a commitment entered into without knowledge of the lien. t 

(c) Subsections (a) and (b) of this section do not apply to a security interest held by a secured 
party that is a buyer of accounts, chattel paper, payment intangibles or promissory notes or a con- 
signor. 

(d) Except as otherwise provided in Subsection (e) of this section, a buyer of goods other than 
a buyer in ordinary course of business takes free of a security interest to the extent that it secures 
advances made after the earlier of: , 

(1) the time the secured party acquires knowledge of the buyer' s purchase; or 
(2) forty-five days after the purchase. | 

(e) Subsection (d) of this section does not apply if the advance is made pursuant to a commit- 
ment entered into without knowledge of the buyer's purchase and before the expiration of the 
forty-five-day period. 

(f) Except as otherwise provided in Subsection (g) of this section, a lessee of goods, other than a 
lessee in ordinary course of business, takes the leasehold interest free of a security interest to the 
extent that it secures advances made after the earlier of: 

(1) the time the secured party acquires knowledge of the lease; or 
(2) forty-five days after the lease contract becomes enforceable. 

(g) Subsection -(f) of this section does not apply if the advance is made pursuant to a commit- 
ment entered into without knowledge of the lease and before the expiration of the forty-five-day 
period. 


History: 1978 Comp., § 55-9-323, enacted by Laws and replaces former section 9-301(4). Subsections (d) and 


2001, ch. 139, § 48. (e) deal with buyers and replace former section 9-307(3). 
Subsections (f) and (g) deal with lessees and replace for- 
OFFICIAL COMMENTS mer section 2A-307(4). 

‘UCC Official Comments © by ALI & the NCCUSL. Re- 3. Competing Security Interests. Under a proper read- 
produced with permission of the PEB for the UCC. All ing of the first-to-file-or-perfect rule of section 9-322(a)(1) 
rights reserved. (and former section 9-312(5)), it is abundantly clear that 

1 Soukoe! Former. sections BA- 307(4), 9-301(4), 9- the time when an advance is made plays no role in deter- 
307(3), and 9-312(7). mining priorities among conflicting security interests ex- 

2. Scope of This Section, A security agreement may cept when a financing statement was not filed and the ad- 
provide that collateral secures future advances, See sec- vance is the giving of value as the last step for attachment 
tion 9-204(c). This section collects all of the special rules and perfection, Thus, a secured party takes subject to all 
dealing with the priority of advances made by a secured advances secured by a competing security interest having 
party after a third party acquires an interest in the col- priority under section 9-322(a)(1). This result generally 
lateral. Subsection (a) applies when the third party is a obtains regardless of how the competing security inter- 
competing secured party. It replaces and clarifies former est is perfected and regardless of whether the advances 
section 9-312(7), Subsection (b) deals with lien creditors are made “pursuant to commitment" (section 9-102). 
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Subsection (a) of this section states the only other in- 
stance when the time of an advance figures in the prior- 
ity scheme in section 9-322: When the security interest is 
perfected only automatically under section 9-309 or tem- 
porarily under section 9-312(e), (f), or (g), and the advance 
is not made pursuant to a commitment entered into while 
the security interest was perfected by another method. 
Thus, an advance has priority from the date it is made 
only in the rare case in which it is made without com- 
mitment and while the security interest is perfected only 
temporarily under section 9-312. 

The new formulation in subsection (a) clarifies the re- 
sult when the initial advance is paid and a new ("future") 
advance is made subsequently. Under former section 9- 
312(7), the priority of the new advance turned on whether 
it was "made while a security interest is perfected." This 
section resolves any ambiguity by omitting the quoted 
phrase. 

Example 1: On February 1, A makes an advance secured 
by machinery in the debtor's possession and files a financ- 
ing statement. On March 1, B makes an advance secured 
by the same machinery and files a financing statement. 
On April 1, A makes a further advance, under the original 
security agreement, against the same machinery. A was 
the first to file and so, under the first-to-file-or-perfect rule 
of section 9-322(a)(1), A's security interest has priority 
over B's, both as to the February 1 and as to the April 1 
advance. It makes no difference whether A knows of B's 
intervening advance when A makes the second advance. 
Note that, as long as A was the first to file or perfect, A 
would have priority with respect to both advances if either 
A or B had perfected by taking possession of the collateral. 
Likewise, A would have priority if A's April 1 advance was 
not made under the original agreement with the debtor, 
but was under a new agreement. 

Example 2: On October 1, A acquires a temporarily 
perfected (20-day) security interest, unfiled, in a nego- 
tiable document in the debtor's possession under sec- 
tion 9-312(e) or (f), The security interest secures an ad- 
vance made on that day as well as future advances. On 
October 5, B files and thereby perfects a security interest 
that previously had attached to the same document, On 


October 8, A makes an additional advance. On October 10,. 


A files. Under section 9-322(a)(1), because A was the first 
to perfect and maintained continuous perfection or filing 
since the start of the 20-day period, A has priority, even af- 
ter the 20-day period expires. See section 9-322, comment 
4, example 3. However, under this section, for purposes 
of section 9-322(a)(1), to the extent A's security interest 
secures the October 8 advance, the security interest was 
perfected on October 8. Inasmuch as B perfected on Octo- 
ber 5, B has priority over the October 8 advance, 

The rule in subsection (a) is more liberal toward the 
priority of future advances than the corresponding rules 
applicable to intervening lien creditors (subsection (b)), 
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buyers (subsections (d) and (e)), and lessees (subsections 
(f) and (g)). 

4. Competing Lien Crearess Subsection (b) replaces 
former section 9-301(4) and addresses the rights of a 
"lien creditor," as defined in section 9-102. Under sec- 
tion 9-317(a)(2), a security interest is senior to the rights 
of a person who becomes a lien creditor, unless the person 
becomes a lien creditor before the security interest is per- 
fected and before a financing statement.covering the col- 


, lateral is filed and section 9-203(b)(3) is satisfied. Subsec- 


tion (b) of this section provides that a security interest is 
subordinate to those rights to the extent that the specified 
circumstances’ occur. Subsection (b) does not elevate the 
priority of a security interest that is subordinate to the 
rights of a lien creditor under section 9-317(a)(2); it only 
subordinates. 

As under former section 9-301(4), a secured party's 
knowledge does not cut short the 45-day period during 
which future advances can achieve priority over an inter- 
vening lien creditor's interest, Rather, because of the im- 
pact of the rule in subsection (b) on the question whether 
the security interest for future advances is "protected" 
under section 6323(c)(2) and (d) of the Internal Revenue 
Code as amended by the Federal Tax Lien Act of 1966, 


’ the priority of the security interest for future advances 


over a lien creditor is made absolute for 45 days regard- 
less of knowledge of the secured party concerning the lien. 
If, however, the advance is made after the 45 days, the 
advance will not have priority unless it was made or com- 
mitted without knowledge of the lien. 

5. Sales of Receivables; Consignments. Subsections (a) 
and (b) do not apply to outright sales of accounts, chattel 
paper, payment intangibles, or promissory notes, nor do 
they apply to consignments. 

6. Competing Buyers and Lessees. Under subsections 
(d) and (e), a buyer will not take subject to a security in- 
terest to the extent it secures advances made after the se- 
cured party has knowledge that the buyer has purchased 
the collateral or more than 45 days after the purchase un- 


‘less the advances were made pursuant to a commitment 


entered into before the expiration of the 45-day period and. 
without knowledge of the purchase, Subsections (f) and (g) 
provide an analogous rule for lessees. Of course, a buyer 
in ordinary course who takes free of the security interest 
under section 9-320 and a lessee in ordinary course who 


takes free under section 9-321 are not subject to any. fu- 


ture advances, Subsections (d) and (e) replace former sec- 
tion 9-807(3), and subsections (f) and (g) replace former 
section 2A-307(4). No change in meaning is intended. 


ANNOTATIONS 


Effective dates. — Laws 2001, ch. 139, § 155 makes 
the act effective July 1, 2001. 


55-9-324. Priority of purchase-money security interests. 


(a) Except as otherwise provided in Subsection (g) of this section, a perfected purchase-money 
security interest in goods other than inventory or livestock has priority over a conflicting security 
interest in the same goods, and, except as otherwise provided in Section 55-9-327, NMSA 1978, a 
perfected security interest in its identifiable proceeds also has priority if the purchase-money se- 
curity interest is perfected when the debtor receives possession of the collateral or within twenty 


days thereafter. 


(b) Subject to Subsection (c) of this section and except as Saha ace provided in Subsection 
(g) of this section, a perfected purchase-money security interest in inventory has priority over a 
conflicting security interest in the same inventory, has priority over a conflicting security interest 
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in chattel paper or an instrument constituting proceeds of the inventory and in proceeds of the 
chattel paper, if so provided in Section 55-9-330 NMSA 1978, and, except as otherwise provided 
in Section 55-9-327.NMSA 1978, also has priority in identifiable cash proceeds of the inventory to 
the extent the identifiable cash proceeds are received on or before the delivery of the inventory to 
a buyer, if: 

(1) the purchase-money security interest is dation 29 when the gobior receives possession 
of the inventory; 

(2) the purchase-money secured party sends an authenticated riotification to the holder of 
the conflicting security interest; 

(3) the holder of the conflicting security interest receives the notification within five years 
before the debtor receives possession of the inventory; and 

(4) the notification states that the person sending the notification has or expects to acquire 
a purchase-money security interest in inventory of the debtor and describes the inventory. 

(c) Paragraphs (2) through (4) of Subsection (b) of this section apply only if the holder of the 
conflicting security interest had filed a financing statement covering the same types of inventory: 
(1) ifthe purchase-money security interest isyperfected by filing, before the date of the fil- 
ing; or . : 

(2) if the purchase-money security interest is temporarily perfected without filing or pos- 
session under Subsection (f) of Section 55-9-312 NMSA 1978, before the beginning of the twenty- 
day period thereunder. 

(d) Subject to Subsection (e) of this section and except as otherwise provided in Subsection (g) 
of this section, a perfected purchase-money security interest in livestock that are farm products 
has priority over a conflicting security interest in the same livestock, and, except as otherwise pro- 
vided in Section 55-9-8327 NMSA 1978, a perfected security interest in their identifiable proceeds 
and identifiable products in their unmanufactured states also has priority, if: 

(1) the purchase- money security interest is perfected when the debtor receives possession 
of the livestock; 

(2) the purchase-money secured party sends an de eve notification to the holder of 
the conflicting security interest; 

(3) the holder of the conflicting security interest receives the notification within six months 
before the debtor receives possession of the livestock; and 

(4) the notification states that the person sending the notification has or expects to acquire 
a purchase-money security interest in livestock of the debtor and describes the livestock. 

(e) Paragraphs (2) through (4) of Subsection (d) of this section apply only if the holder of the 
conflicting security interest had filed a financing statement covering the same types of livestock: 

(1) ifthe purchase-money security interest is perfected by filing, before the date of the fil- 
ing; or | 
(2) if the purchase-money security interest is temporarily perfected without filing or pos- 
session under Subsection (f) of Section 55- 9- 312 NMSA 1978, before the beginning of the twenty- 
day period thereunder. 

(f) Except as otherwise provided in Subsection (g) of this section, a i etetted porckuaas -money 
security interest in software has priority over a conflicting security interest in the same collateral, 
and, except as otherwise provided in Section 55-9-327 NMSA 1978, a perfected security interest in 
its identifiable proceeds also has priority, to the extent that the purchase-money security interest 
in the goods in which the software was acquired for use has Ne in the goods and RIS of 
the goods under this section. 

(g) Ifmore'than one security interest qualifies for priority in the same pana SEee under Subsec- 
tion (a), (b), (d) or (f) of this section: 

(1) a security interest securing an obligation incurred as all or part of the price of the col- 
lateral has priority over a security interest securing an obligation incurred for value given to en- 
able the debtor to acquire rights in or the use of collateral; and 

(2) -in all other cases, Subsection og of sag 55-9- 322 NMSA 1978 oP to the aiatbty. 
ing security interests. 
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History: 1978 Comp., § 55-9-324, enacted by Laws 
2001, ch, 189, § 44. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved, 

1, Source. Former section 9-312(3) and (4). 

2, Priority of Purchase-Money Security Interests. This 
section contains the priority rules applicable to purchase- 
money security interests, as defined in section 9-103. It 
affords a special, nontemporal priority to those purchase- 
money security interests that satisfy the statutory condi- 
tions. In most cases, priority will be over a security inter- 
est asserted under an after-acquired property clause. See 
section 9-204 on’ the extent to which security interests in 
after-acquired property are validated. 

A purchase-money security interest can be created only 
in goods and software. See section 9-103. Section 9-324(a), 
which' follows former section 9-312(4), contains the gen- 
eral rule for purchase-money security interests in goods. 
It is subject to subsections (b) and (c), which derive from 
former section 9-312(3) and apply to purchase-money 


security interests in inventory, and subsections (d) and 


(e), which apply to purchase-money ‘security interests in 
livestock that are farm products. Subsection (f) applies to 
purchase-money ‘security interests in software. Subsec- 
tion (g) deals with the relatively unusual case in which a 
debtor creates two purchase-money security interests in 
the same collateral and both security interests qualify for 
special priority under one of the other subsections. 

Former section 9-312(2) contained a rule affording spe- 
cial priority to those who provided secured credit that en- 
abled a debtor to produce crops, This rule proved unwork- 
able and has been eliminated from this article. Instead, 
model section 9-324A contains a revised production-money 
priority rule. That section is a model, not uniform, provi- 
sion. The sponsors of the UCC have taken no position as to 
whether it should be enacted, instead leaving the matter 
for state legislatures to consider if they are so inclined. 

3. Purchase-Money Priority in Goods Other Than In- 
ventory and Livestock. Subsection (a) states’a general 
rule applicable to all types of goods except inventory and 
farm-products livestock: The purchase-money interest 
takes priority if it is perfected when the debtor receives 
possession of the collateral or within 20 days thereafter. 
(As to the 20-day "grace period," compare section 9-317(e). 
Former sections 9-301(2) and 9-312(4) contained a 10-day 
grace period.) The perfection requirement means that the 
purchase-money secured party either has filed a financing 
statement before that time or has a temporarily perfected 
security interest in goods covered by documents under 
section 9-312(e) and (f) which is continued in a perfected 
status by filing before the expiration of the 20-day period 
specified in that section. A purchase-money security inter- 
est qualifies for priority under subsection (a), even if the 
purchase-money secured party knows that a conflicting 
security interest has been created and/or that the holder 
of the conflicting interest has filed’a financing statement 
covering the collateral. 

Normally, there will be no question when "the debtor 
receives possession of the collateral" for purposes of sub- 
section (a), However, sometimes a debtor buys goods and 
takes possession of them in stages, and then assembly and 
testing are completed (by the seller or debtor-buyer) at the 
debtor's location. Under those circumstances, the buyer 
"takes possession" within the meaning of subsection (a) 
when, after an inspection of the portion of the goods in 
the debtor's possession, it would be apparent to a poten- 
tial lender to the debtor that the debtor has reir an 
interest in the goods taken as a whole. 

A similar issue concerning the time when "the debtor 
receives possession" arises when a person acquires 
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possession of goods under a transaction that is not gov- 
erned by this article and then later agrees to buy the goods 
on secured credit. For example, a person may take pos- 
session of goods as lessee under a lease contract and then 
exercise an option to purchase the goods from the lessor 
on secured credit. Under section 2A-307(1), creditors of the 
lessee generally take subject to the lease contract; filing a 
financing statement against the lessee is unnecessary to 
protect the lessor's leasehold or residual interest. Once the 
lease.is converted to aisecurity interest, filing a financing 
statement is necessary to’ protect the seller's (former les- 
sor's) security interest. Accordingly, the 20-day period in 
subsection (a) does not. commence until the goods become 
"collateral" (defined in section 9-102), i.e., until they are 
subject to a security interest. 

4, Purchase-Money Security Interests in. Inven- 
tory. Subsections (b) and (c) afford a means by which a 
purchase-money security interest in inventory can achieve 
priority over an earlier-filed security interest.in the same 
collateral. To achieve priority, the purchase-money secu- 
rity interest must be perfected when the debtor receives 
possession of the inventory. For a discussion of when "the 
debtor receives possession," see comment 3, above. The 20- 
day grace period of subsection (a) does not apply. 

The arrangement between an inventory secured party 
and its debtor typically requires the secured party to make 
periodic advances against incoming inventory or periodic 
releases of old inventory as new inventory. is received. A 
fraudulent debtor may apply to the secured party for ad- 
vances even though it has already given a purchase-money 
security interest in the inventory to another secured party. 
For this reason, subsections (b)(2) through (4) and (c) im- 
pose a second condition for the purchase-money security 
interest's achieving priority: The purchase-money secured 
party must give notification to the holder of a conflicting 
security interest who filed against the same item or type 
of inventory before the purchase-money secured party 
filed or its security interest became perfected temporar- 
ily under section 9-312(e) or (f), The notification require- 
ment protects the non-purchase-money inventory secured 
party in such a situation: If the inventory secured party 
has received notification, it presumably will not make an 
advance; if it has not received notification (or if the other 
security interest does not qualify as purchase-money), any 
advance the inventory secured party may make ordinarily 
will have priority under section 9-322. Inasmuch as an ar- 
rangement for periodic, advances, against incoming goods 
is unusual outside the inventory field, subsection (a) does 
not contain a notification requirement. 

5. Notification to Conflicting Inventory Secured Party; 
Timing. Under subsection (b)(3), the perfected purchase- 
money security interest achieves priority over a conflict- 
ing security interest only if the holder of the conflicting 
security interest receives a notification within five years 
before the debtor receives possession of the purchase- 
money collateral. If the debtor never, receives possession, 
the five-year period never begins, and the purchase- 
money security interest has priority, even if notification is 
not given. However, where the purchase-money inventory 
financing began by the purchase-money secured party's 
possession of a negotiable document of title, to retain pri- 
ority the secured party must give the notification required 
by subsection (b) at or before the usual time, i.e., when 
the debtor-gets possession of\the inventory, even though 
the security interest remains perfected for 20. days under 
section 9-312(e) or (f). 

Some people have mistakenly read. former section 9- 
312(3)(b) to, require, as a condition of purchase-money 
priority in inventory, that the purchase-money secured 
party give the notification before it files a financing state- 
ment. Read correctly, the "before" clauses compare (i) the 
time when.the holder of the conflicting security interest 
filed a financing statement with (ii) the time when the 
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purchase-money security interest becomes perfected by 
filing or automatically perfected temporarily. Only if (i) oc- 
curs before (ii) must notification be given to the holder of 
the conflicting security interest. Subsection (c) has been 
rewritten to clarify this point. 

6. Notification to Conflicting Inventory Secured Party: 
Address, Inasmuch as the address provided as that of the 
secured party on a filed financing statement is an "ad- 
dress that:is reasonable under the circumstances," the 
holder of a purchase-money security interest may satisfy 
the requirement to "send" notification to the holder of a 
conflicting security interest in inventory by sending a no- 
tification to that address, even if the address is or becomes 
incorrect. See Section 9-102 [55-9-102 NMSA 1978] (defi- 
nition of "send"), Similarly, because the address is "held 
out by [the holder of the conflicting security interest] as 
the place for receipt of such communications [i.e,, com- 
munications relating to security interests]," the holder is 
deemed to have "received" a notification delivered to that 
address. See Section 1-202(e) [55-1-202(e) NMSA 1978]. 

7. Consignments. Subsections (b) and (c) also deter- 
mine the priority of a consignor's interest in consigned 
goods as against a'security interest in the goods created by 
the consignee. Inasmuch as a consignment subject to this 
article is defined to be a purchase-money security interest, 
see section 9-108(d), no inference concerning the nature of 
the transaction should be drawn from the fact that a con- 
signor uses the term "security interest" in its notice under 
subsection (b)(4), Similarly, a notice stating that the con- 
signor has delivered or expects to deliver goods, properly 
described, "on consignment" meets the requirements of 
subsection (b)(4), even if it does not contain the term "secu- 
rity interest," and even if the transaction subsequently is 
determined to be a security interest. Cf. section 9-505 (use 
of "consignor" and "consignee" in financing statement). 

8. Priority in Proceeds: General. When the purchase- 
money secured party has priority over another secured 
party, the question arises whether this priority extends to 
the proceeds of the original collateral, Subsections (a), (d), 
and (f) give an affirmative answer, but only as to proceeds 
in which the security interest is perfected (see section 9- 
315). Although this qualification did not appear in former 
section 9-312(4), it was implicit in that provision. 

In the case of inventory collateral under subsection (b), 
where financing frequently is based on the resulting ac- 
counts, chattel paper, or other proceeds, the special pri- 
ority of the purchase-money secured interest carries over 
into only certain types of proceeds. As under former sec- 
tion 9-312(3), the purchase-money priority in inventory 
under subsection (b) carries over into identifiable cash 
proceeds (defined in section 9-102) received on or before 
the delivery of the inventory to a buyer. 

As a general matter, also like former section 9-312(8), 
the purchase-money priority in inventory does not carry 
over into proceeds consisting of accounts or chattel paper. 
Many parties financing inventory are quite content to 
protect their first-priority security interest in the inven- 
tory itself. They realize that when the inventory is sold, 
someone else will be financing the resulting receivables 
(accounts or chattel paper), and the priority for inventory 
will not run forward to the receivables constituting the 
proceeds. Indeed, the cash supplied by the receivables fi- 
nancer often will be used to pay the inventory financing. 
In some situations, the party financing the inventory on 
a purchase-money basis makes contractual arrangements 
that the proceeds of receivables financing by another be 
devoted to paying off the inventory security interest. 

However, the purchase-money priority in inventory does 
carry over to proceeds consisting of chattel paper and its 
proceeds (and also to instruments) to the extent provided 
in section 9-330. Under section 9-330(e), the holder of a 
purchase-money security interest in inventory is deemed 
to give new value for proceeds consisting of chattel paper. 
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Taken together, sections 9-324(b) and 9-330(e) enable a 
purchase- money inventory secured party to'obtain prior- 
ity in chattel paper constituting proceeds of the inven- 
tory, even if the secured party does not actually give new 
value for the chattel paper, provided the purchase-money 
secured party satisfies the other conditions for achieving 
priority. 

When the proceeds of original collateral (goods or soft- 
ware) consist of a deposit account, section 9-327 governs 
priority to the extent it conflicts with the priority rules of 
this section. ' 

9, Priority in Accounts Constituting Proceeds of Inven- 
tory. The application of the priority rules in subsection (b) 
is shown by.the following examples: 

Example 1: Debtor creates a security interest in its ex- 
isting and after-acquired inventory in favor of SP-1, who 
files a financing statement covering inventory. SP-2 subse- 
quently takes a purchase-money security interest in cer- 
tain inventory and, under subsection (b), achieves priority 
in this inventory over SP-1. This inventory is then sold, 
producing accounts. Accounts are not cash proceeds, and 
so the special purchase-money priority in the inventory 
does not control the priority in the accounts. Rather, the 
first-to-file-or-perfect rule ofsection 9-322(a)(1) applies. 
The time of SP-1's filing as to the inventory is also the 
time of filing as to the accounts under section. 9-322(b). 
Assuming that each security interest in the accounts pro- 
ceeds remains perfected under section 9-315, SP-1 has 
priority as to the accounts, 

Example 2: In Example 1, if SP-2 had filed directly 
against accounts, the date of that filing as to accounts 
would be compared with the date of SP-1's filing as to 
the inventory. The first filed would prevail under sec- 
tion 9-822(a)(1). 

Example 3: If SP-3 had filed against accounts in Exam- 
ple 1 before either SP-1 or SP-2 filed against inventory, 
SP-3's filing against accounts would have priority over the 
filings of SP-1 and SP-2, This result obtains even though 
the filings against inventory are effective to continue the 
perfected status of SP-1's and SP-2's security interest in 
the accounts beyond the 20-day period of automatic per- 
fection. See section 9-315, SP-1's and SP-2's position as to 
the inventory does not give them a claim to accounts (as 
proceeds of the inventory) which is senior to someone who 
has filed earlier against accounts. If, on the other hand, ei- 
ther SP-1's or SP-2's filing against the inventory preceded 
SP-3's filing against accounts, SP-1 or SP-2 would outrank 
SP-3 as to the accounts. 

10, Purchase-Money Security Interests in Livestock. 
New subsections (d) and (e) provide a purchase-money 
priority rule for farm-products livestock. They are pat- 
terned on the purchase-money priority rule for inventory 
found in subsections (b) and (c) and include a requirement 
that the purchase-money secured party notify earlier-filed 
parties. Two differences between subsections (b) and (d) 
are noteworthy. First, unlike the purchase-money inven- 
tory lender, the purchase-money livestock lender enjoys 
priority in all proceeds of the collateral, Thus, under sub- 
section (d), the purchase-money secured party takes pri- 
ority in accounts over an earlier-filed accounts financer. 
Second, subsection (d) affords priority in certain products 
of the collateral as well as proceeds. 

11. Purchase-Money Security Interests in Aquatic 
Farm Products. Aquatic goods produced in aquacultural 
operations (e.g., catfish raised on a catfish farm) are farm 
products: See section 9-102 (definition of "farm products"). 
The definition does not. indicate whether aquatic goods are 
"crops," as to which the model production money security 
interest priority in section 9-324A applies, or "livestock," 
as to which the purchase-money priority in subsection (d) 
of this section applies. This article leaves courts free to 
determine the classification of particular aquatic. goods 
on a case-by-case basis, applying whichever priority rule 
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makes more sense in'the overall context of the debtor's The first-to-file-or-perfect rule of section 9-322 applies 

business. to multiple purchase-money security interests securing 
12. Purchase-Money Security Interests in Software. enabling loans. 

Subsection (f) governs the priority of purchase-mone 

saving interests in saifoaiaire Under ners 9-103(c), A ANNOTATIONS 

purchase-money security interest arises in software only : Put 

if the debtor acquires its interest in the software for the wi auoermcchere uty 1 et Sap il-aptinilede Gntepieaee 

principal purpose of using the software in goods subject Decisions wader former 55-9-114 and 55-9-812 

to a purchase-money security interest. Under subsection NMSA 1978. — In light of the similarity of this section 

(f), a purchase-money security interest in software has the and former Sectiéns 55-9-114 and 55-9-312 NMSA 1978 

same pr. iority as the purchase-money security interest in annotations decided under former 55-9-114 and 55-9-312 

the goods in which the software was acquired for use. This NMSA 1978 have been included in the annotations in this 


priority is determined under subsections (b) and (c) (for 
inventory) or (a) (for other goods). 

13. Multiple Purchase-Money Security Interests. New 
subsection (g) governs priority among multiple purchase- 
money security interests in the same collateral. It grants 
priority to purchase-money security interests securing the 
price of collateral (i.e., created in favor of the seller) over 


section, 

' Continuity of financing statement. — The assignee 
of a security interest was entitled to the priority of the 
original financing statement since there was no lapse 
in sequence of filings of amendments, assignments, and 
continuations, and the assignee was lawfully entitled to 
all rights in the financing statement. NationsCredit Com. 


purchase-money security interests that secure enabling Corn. ‘v.'C T Inc.. 197 B.R. 139 (Bankr. D.N.M 
loans. Section 7.2(c) of the Restatement (8d) of the Law of 1998) (decided Der A eee ine eaten 
Property (Mortgages) (1997) adopts this rule with respect Priority between landlord's lien and perfected se- 
to real property mortgages. As comment d to that section curity interest not covered, — Since there is no statu- 


explains: ; tory provision to cover the priority between a statutory 
the equities favor the vendor. Not only does the vendor landlord's lien and a perfected security interest, the court 
part with specific real estate rather than money, but the must rely on existing New Mexico case law to determine 


vendor would never relinquish it at all except on the under- the priority between the interests. National Inv. Trust v. 
standing that the vendor will be able to use it to satisfy the First Nat'l Bank. 1975-NMSC-065. 88 N.M. 514. 543 P2d 
obligation to pay the price. This is the case even though the 482 (decided Corn at omher Taw: i ; 

vendor may know that the mortgagor is going to finance A purchase money security interest that is perfected be- 
the transaction in part by borrowing from a third party fore any interest claimed by a landlord under a landlord's 
and giving a mortgage to secure that obligation. In the fi- lien arises is superior to that landlord's lien. Security Pac. 
nal analysis, the law is more sympathetic to the vendor's Fin, Servs, v. Signfilled Corp., 1998-NMCA-046, 125 N.M. 
hazard of losing real estate previously owned than to the 38, 956 P.2d 837 (decided ata ie former law). f 


third party lender's risk of being unable to collect. from an 
interest in real estate that never previously belonged to it. 


55-9-325. Priority of security interests in transferred collateral. 


(a) Except as otherwise provided in Subsection (b) of this section, a security interest created by 
a debtor is subordinate to a security interest in the same collateral created by another person if: 
(1) the debtor acquired the collateral subject to the security interest created by the other 
person; 
(2) the dovithity interest created by the other person was perfected when the debtor ac- 
quired the collateral; and 
- (8) there is no period thereafter when the security interest is unperfected. 
(b) . Subsection (a) of this section subordinates a security interest only if the security interest: 
(1) otherwise would have priority solely under Subsection (a) of Section 55-9-322 NMSA 
1978 or under Section 55-9-324 NMSA 1978; or 
(2) arose solely under Subsection (3) of Section 55-2-711 or Subsection (5) of Section 55- 
2A-508 NMSA 1978. 


History: 1978 Comp., § 55-9-325, enacted by Laws Example 1: A owns an item of equipment subject to a 
2001, ch. 139, § 45. perfected security interest in favor of SP-A. A sells the 
equipment to B, not in the ordinary course of business. 

OFFICIAL COMMENTS B acquires its interest subject to SP-A's security interest. 

UCC Official Comments © by ALI & the NCCUSL. Re- See sections 9-201 and 9-315(a)(1)(A). Under this section, 
produced with permission of the PEB for the UCC. All if B creates a security interest in the equipment in favor 


of SP-B, SP-B's security interest is subordinate to SP-A's 

meh ‘a Sasa security interest, even if SP-B filed against B before SP-A 
2. "Double Debtor" Problem. This section addresses filed against A, and even if SP-B took a purchase-money 
the "double debtor" problem, which arises when a debtor security interest. Normally, SP-B could have investigated 


acquires property that is subject to a security interest cre- the source of the equipment and discovered SP-A's fil- 
ated by another debtor, ing before making an advance against the equipment, 


3. Taking Subject to Perfected Security Interest. Con- whereas SP-A had no reason to search the filings against 
sider the following scenario; someone other than its debtor, A. 
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4, Taking Subject to Unperfected Security Interest. SP-A. A sells the equipment to B, not in the ordinary 
This section applies only if the security interest in the course of business. B acquires its interest subject to SP- 
transferred collateral was perfected when the transferee A's security interest. See sections 9-201 and 9-315(a)(1) 
acquired the collateral. See subsection (a)(2). If this condi- (A). B creates a security interest in favor of SP-B, and 
tion is not met, then the normal priority rules apply. SP-B perfects its security interest. This section provides 

Example 2; A-owns an item of equipment. subject to an that SP-A's security interest is senior to SP-B's, However, 
unperfected security interest in favor of SP-A. A sells the if SP-A's financing statement lapses while SP-B's security 
equipment to B, who gives value and takes delivery of the interest is perfected, then the normal priority rules would 
equipment without knowledge of the security interest. B apply, and SP-B's security interest would become senior 
takes free of the security interest. See section 9-317(b). If to SP-A's security interest. See sections 9-322(a)(2) and 
B then creates a security interest in favor of SP-B, no pri- 9-515(c). 
ority issue arises; SP-B has the only security interest in 6. Unusual Situations. The appropriateness of the rule 
the equipment. of subsection (a) is most apparent when it works to subor- 

Example 3: The facts are as in Example 2, except that B dinate security interests having priority under the basic 
knows of SP-A's security interest and therefore takes the priority rules of section 9-322(a) or the purchase-money 
equipment subject. to it. If B creates a security interest priority rules of section 9-324. The rule also works prop- 
in the equipment in favor of SP-B, this section does not erly when applied to the security interest of a buyer under 
determine the relative priority of the security interests, section 2-711(8) or a lessee under section 2A-508(5). How- 
Rather, the.normal priority rules govern, If SP-B perfects ever, subsection (a) may provide an inappropriate resolu- 
its security interest, then, under section 9-322(a)(2), SP- tion of the "double debtor" problem in some of the wide 
A's unperfected security interest will be junior to SP-B's variety of other contexts in which the problem may arise. 
perfected security interest. The award of priority to SP-B Although subsection (b) limits the application of subsec- 
is premised on the belief that SP-A's failure to file could tion (a) to those cases in which subordination is known 
have misled SP-B. to be appropriate, courts should apply the rule in other 

5. Taking Subject to Perfected Security Interest, that settings, if necessary to promote the underlying purposes 
Becomes Unperfected. This section applies only if the se- and policies of the Uniform Commercial Code, See sec- 
curity interest in the transferred collateral did not become tion 1-102(1). 
unperfected at any time after the transferee acquired the 
collateral. See subsection (a)(8). If this condition is not ANNOTATIONS 
met, then the normal priority rules apply. Effective dates. — Laws 2001, ch. 189, § 155 makes 

Example 4: As in Example 1, A owns an item of equip- the act effective July 1, 2001. 


ment subject to a perfected security interest in favor of 


55-9-326. Priority of security interests created by new debtor. 


(a) Subject to Subsection (b) of this section, a security interest that is created by a new debtor 
in collateral in which the new debtor has or acquires rights and is perfected solely by,a filed financ- 
ing statement that would be ineffective to perfect the security interest but for the application of 
Paragraph (1) of Subsection (i) of Section 55-9-316 or Section 55-9-508 NMSA 1978 is subordinate 
to a security interest in the same collateral that is perfected other than by such a filed financing 
statement. 

(b) The other provisions of Sections 55-9- 301 through 55-9-342 NMSA 1978 detsemnine the pri- 
ority among conflicting security interests in the same collateral perfected by filed financing state- 
ments described in Subsection (a) of this section. However, if the security agreements to which a 
new debtor became bound as debtor were not entered into by the same original debtor, the conflict-. 
ing security interests rank according to priority in time of the new debtor having become bound. 


History: 1978 Comp., § 55-9-326, enacted by Laws interest is subordinated to security interests in the same 


2001, ch. 139, § 46; 2013, ch. 137, § 9. collateral perfected by another method, eg., by filing 
against the new debtor, This section does not subordinate 
OFFICIAL COMMENTS a security interest perfected by a new initial financing 
UCC Official Comments © by ALI & the NCCUSL. Re- statement providing the name of the new debtor, even if 
produced with permission of the PEB for the UCC, All the initial financing statement is filed to maintain the 
rights reserved. effectiveness of a financing statement under the circum- 
Lew oivbar hlane stances described in Section 9-508(b) [55-9-508(b) NMSA 
2. Subordination of Security Interests Created by New 1978]. Nor does it subordinate a security interest perfected 
Debtor. This section addresses the priority contests that by a financing statement filed against the original debtor 
may arise when a new debtor becomes bound by the secu- which remains effective against collateral transferred by 
rity agreement ofan original debtor and each debtor has the original debtor to the new debtor. See Section 9-508(¢) 
a secured creditor: [55-9-508(c) NMSA 1978]. Concerning priority contests 
Subsection (a) subordinates the original debtor's se- involving transferred collateral, see Sections 9-325 and 9- 
cured party's security interest perfected against the new 507 [55-9-325 and 55-9-507 NMSA 1978]." iy! 
debtor by a filed financing statement that would be inef- Example 1: SP-X holds a perfected-by-filing security in- 
fective to perfect the security interest but for Section 9- terest in X Corp's existing and after-acquired inventory, 
508 [55-9-508 NMSA 1978] or, if the original debtor and and SP-Z holds a perfected-by-possession security interest 
new debtor are located in different jurisdictions, Sec- in an item of Z Corp's inventory. Both X Corp and Z Corp 
tion 9-316(i)(1) [55-9-316(i)(1) NMSA 1978]. The security are located in the same jurisdiction under Section 9-307 
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[55-9-307 NMSA 1978]. Z Corp becomes bound as debtor 
by X Corp's security agreement (e.g., Z Corp buys X Corp's 
assets and assumes its security agreement). See Sec- 
tion 9-203(d) [55-9-203(d) NMSA 1978]. But for Section 9- 
508 [55-9-508 NMSA 1978], SP-X's financing statement 
would be ineffective to perfect a security interest in the 
item of inventory in which Z Corp has rights. However, 
subsection (a) provides that SP-X's perfected security in- 
terest is subordinate to SP-Z's, regardless of whether SP- 
X's financing statement was filed before SP-Z perfected its 
security interest. 

Example 2: SP-X holds a perfected-by-filing security in- 
terest in X Corp's existing and after-acquired inventory, 
and SP-Z holds a perfected-by-filing security interest in Z 
Corp's existing and after-acquired inventory. Both X Corp 
and Z Corp are located in the same jurisdiction under Sec- 
tion 9-307 [55-9-307 NMSA 1978]. Z Corp becomes bound 
as debtor by X Corp's security agreement. Immediately 
thereafter, and before the effectiveness of SP-X's financing 
statement lapses, Z Corp acquires a new item of inven- 
tory. But for Section 9-508 [55-9-508 NMSA 1978], SP-X's 
financing statement would be ineffective to perfect a se- 
curity interest in the new item of inventory in which Z 
Corp has rights. However, because SP-Z's security interest 
was perfected by a filing whose effectiveness does not de- 
pend on Section 9-316(i)(1) [55-9-316(i)(1) NMSA 1978] or 
9-508 [55-9-508 NMSA 1978], subsection (a) subordinates 
SP-X's perfected security interest to SP-Z's, This would be 
the case even if SP-Z filed after Z Corp became bound by 
X Corp's security agreement, and regardless of which fi- 
nancing statement was filed first. . i 

The same result would obtain if X Corp and Z Corp were 
located in different jurisdictions, SP-X's security interest 
would be perfected by a financing statement that would 
be ineffective but for Section 9-316(i)(1) [55-9-316(i)(1) 
NMSA 1978], whereas the effectiveness of SP-Z's filing 
does not depend on Section 9-316(i)(1) or 9-508 [55-9-508 
NMSA 1978]. 

3. Other Priority Rules, Subsection (b) addresses the 
priority among security interests created by the original 
debtor (X Corp). By invoking the other priority rules of 
this subpart, as applicable, subsection (b) preserves the 
relative priority of security interests created by the origi- 
nal debtor. 

Example 3: Under, the facts of Example 2, SP-Y also 
holds a perfected-by-filing security interest in X Corp's ex- 
isting and after-acquired inventory. SP-Y filed after SP-X. 
Inasmuch as both SP-X's and SP-Y's security interests in 
inventory acquired by Z Corp after it became bound would 
be unperfected but for the application of Section 9-508 
[55-9-508 NMSA 1978], the normal priority rules deter- 
mine their relative priorities. Under the "first-to-file-or- 
perfect" rule of Section 9-322(a)(1) [55-9-322(a)(1) NMSA 
1978], SP-X has priority over SP-Y. 

Example 4: Under the facts of Example 3, after Z Corp 
became bound by X Corp's security agreement, SP-Y 
promptly filed a new initial financing statement against 
Z Corp. SP-X's security interest remains perfected only by 
virtue of its original filing against X Corp which "would 
be ineffective to perfect the security interest but for the 
application of Section 9-508 [55-9-508 NMSA 1978]." Be- 
cause SP-Y's security interest is perfected by the filing of 
a financing statement whose effectiveness does not de- 
pend on Section 9-508 or 9-316(i)(1) [55-9-316(i)(1) NMSA 
1978], subsection (a) subordinates SP-X's security interest 
to SP-Y's. If both SP-X and SP-Y file a new initial financ- 
ing statement against Z Corp, then the "first-to-file-or- 
perfect" rule of Section 9-322(a)(1) [55-9-322(a)(1) NMSA 
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1978] governs their priority inter se as well as their prior- 
ity against SP-Z. 

The second sentence of subsection (b) effectively lim- 
its the applicability of the first sentence to situations 
in which a new debtor has become bound by more than 
one security agreement entered into by the same original 
debtor. When the new debtor has become bound by secu- 
rity agreements entered into by different original debtors, 
the second sentence provides that priority is based on pri- 
ority in time of the new debtor's becoming bound. 

Example 5: Under the facts of Example 2, SP-W holds a 
perfected-by-filing security interest in W Corp's existing 
and after-acquired inventory. After Z Corp became bound 
by X Corp's security agreement in favor of SP-X, Z Corp 
became bound by W Corp's security agreement. Under 
subsection (b), SP-W's security interest in inventory ac- 
quired by Z Corp is subordinate ‘to that of SP-X, because 
Z Corp became bound under SP-X's security agreement 
before it became. bound under SP-W's security agreement. 
This is the result regardless of which financing statement 
(SP-X's or SP-W's) was filed first. 

The second sentence of subsection (b) reflects the gener- 
ally accepted view that priority based on the first-to-file 
rule is inappropriate for resolving priority disputes when 
the filings were made against different debtors. Like sub- 
section (a) and the first sentence of subsection (b), how- 
ever, the second sentence of subsection (b) relates only to 
priority conflicts among security interests that would be 
unperfected but for the application of Section 9-316(i)(1) 
or 9-508 [55-9-816(i)(1) or 55-9-508 NMSA 1978]. 

Example 6: Under the facts of Example 5, after Z Corp 
became bound by W Corp's security agreement, SP-W 
promptly filed a new initial financing statement against Z 
Corp. At that time, SP-X's security interest was perfected 
only pursuant to its original filing against X Corp which 
"would be ineffective to perfect the security interest but for 
the application of Section 9-508 [55-9-508 NMSA 1978]." 
Because SP-W's security interest is perfected by the filing 
of a financing statement whose effectiveness does not de- 
pend on Section 9-316(i)(1) [55-9-316(4)(1) NMSA 1978] or 
9-508, subsection (a) subordinates SP-X's security interest 
to SP-W's, If both SP-X and SP-W file a new initial financ- 
ing statement against Z Corp, then the "first-to-file-or- 
perfect" rule of Section 9-322(a)(1) [55-9-322(a)(1) NMSA 
1978] governs their priority inter se as well as their prior- 
ity against SP-Z. 


ANNOTATIONS 


The 2013 amendment, effective July 1, 2013, provided 
for the subordination of a new debtor's security interest; 
in Subsection (a), after "Subsection (b) of this section, a 
security interest", added "that is", after "created by a new 
debtor", deleted "which is" and added "in collateral in 
which the new debtor has or acquires rights, and is", af- 
ter "acquires rights and is perfected", added "solely", after 
"filed financing statement that", deleted "is effective solely 
under Section 55-9-508 NMSA 1978 in collateral in which 
a new debtor has or acquires rights" and added "would be 
ineffective to perfect the security interest but :for the ap- 
plication of Paragraph (1) of Subsection (i) of Section 55- 
9-316 or Section 55-9-508 NMSA 1978", and after "filed fi- 
nancing statement", deleted "that is effective solely under 
Section 55-9-508 NMSA 1987"; and in Subsection (b), after 
"perfected’ by filed financing statements", deleted "that 
are effective solely under Section 55-9-508 NMSA 1978" 
and added "described in Subsection (a) of this section". 
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55-9-327. Priority of security interests in deposit account. 


The following rules govern priority among conflicting security interests in the same acdepoait ac- 


count: 


(1) A-security interest held by a secured party having control of the deposit nocedine under Sec- 
tion 55-9-104 NMSA 1978 has priority over a conflicting security interest held by a secured party 


that does not have control. 


(2) Except as otherwise provided in Subsections (3) and (4) of this section, security interests 
perfected by control under Section 55-9-314 NMSA 1978 rank according to priority in time of ob- 


taining control. 


(3) Except as otherwise provided in Subsection (4) of this section, a security interest held by 
the bank with which the deposit account is maintained has priority over a conflicting security in- 


terest held by another secured party, « 


(4). A security interest perfected by control under Paragraph (3) of Subsection (a) of Section 55- 
9-104 NMSA 1978 has priority over a security interest held by the bank with which the deposit 


account is maintained. 


History: 1978 Comp., § 55-9-327, enacted by Laws 
2001, ch. 139, § 47." 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved, 

1... Source. New; derived from former section 9-115(5). 

2. Scope of This Section. This section contains the 
rules governing the priority of conflicting security inter- 
ests in deposit accounts. It overrides conflicting priority 
rules. See sections 9-322(f)(1) and 9-324(a), (b), (d), and (f), 
This section does not apply to accounts evidenced by an 
instrument (e.g., certain certificates of deposit), which by 
definition are not "deposit accounts." 

3. Control. Under paragraph (1), security interests 
perfected by control (sections 9-104 and 9-314) take prior- 
ity over those perfected otherwise, e.g., as identifiable cash 
proceeds under section 9-315. Secured parties for whom 
the deposit account is an integral part of the credit deci- 
sion will, at a minimum, insist upon the right to immedi- 
ate access to the deposit account upon the debtor's default 
(i.e., control). Those secured parties for whom the deposit 
account is less essential will not take control, thereby 
running the risk that the debtor will dispose of funds on 
deposit (either outright or for collateral purposes) after 
default but before the account can be frozen by court order 
or the secured party can obtain control. 

Paragraph (2) governs the case (expected to be very 
rare) in which a bank enters into a section 9-104(a)(2) con- 
trol agreement with more than one secured party. It pro- 
vides that the security interests rank according to time 
of obtaining control. If the bank is’ solvent and the con- 
trol agreements are well drafted, the bank will be liable 
to each secured party, and the priority rule will have no 
practical effect. 

4, Priority of Bank. Under paragraph (8), the security 
interest of the bank with which the deposit account is 


maintained normally takes priority over all other conflict- 
ing security interests in the deposit account, regardless 
of whether the deposit’account constitutes the competing 
secured party's original collateral or its proceeds. A rule of 
this kind enables banks to extend credit to their deposi- 
tors without the need to examine either the public record 
or their own records to determine whether another party 
might have a security interest in the deposit account. 

A secured party who takes a security interest in the 
deposit account as original collateral can protect itself 
against the results of this rule in one of two ways. It can 
take control of the deposit account by becoming the bank's 
customer. Under paragraph (4), this arrangement oper- 
ates to subordinate the bank's security interest. Alterna- 
tively, the secured party can obtain a subordination agree- 
ment from the bank. See section 9-339, 

A secured party who claims the deposit account as pro- 
ceeds of other collateral can reduce the risk of becoming 
junior by obtaining the debtor's agreement to deposit pro- 
ceeds into a specific cash-collateral account and obtaining 
the agreement of that bank to subordinate all its claims 
to those of the secured party. But if the debtor violates its 
agreement and deposits funds into a deposit account other 
than the cash-collateral account, the secured party risks 
being subordinated. 

5. Priority in Proceeds of, and Funds Transferred from, 
Deposit Account. The priority afforded by this section does 
not extend to proceeds of a deposit account. Rather, sec- 
tion 9-322(c) through (e) and the provisions referred to in 
section 9-322(f) govern priorities in proceeds of a deposit 
account. Section 9-315(d) addresses continuation of per- 
fection in proceeds of deposit accounts. As to funds trans- 
ferred from a deposit account that serves as collateral, see 
section 9-332. 


ANNOTATIONS 


Effective dates. — Laws 2001, ch. 139, § 155 makes 
the act effective July 1, 2001. 


55-9-328. Priority of security interests in investment property. 


The following rules govern priority among, conflicting security interests in the same investment 
property: 

(1) A security interest held by a secured party having control of investment property under 
Section 55-9-106 NMSA 1978 has priority over a security interest held by a secured party that 
does not have control of the investment property. 
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(2) Except as otherwise provided in Subsections (3) and (4) of this section, conflicting security 
interests held by secured parties, each of which has control under Section 55-9-106 NMSA 1978, 
rank according to priority in time of: 

(A) ifthe collateral is a security, obtaining olny iol 
(B) ifthe collateral is a security entitlement carried in a securities account and: 

(i) if the secured party obtained control under Paragraph (1) of Subsection (d) of Sec- 
tion 55-8-106 NMSA ‘1978, the secured: party's becoming the person for which the securities ac- 
count is maintained; | 

_Gi) . if the secured party obtained control under Paragraph (2) of Subsection (d) of Sec- 
tion 55-8-106 NMSA 1978, the securities intermediary's agreement to comply with the secured 
party's entitlement orders with respect to security entitlements carried or to be carried in the 
securities account; or 

» (iii) if the secured party obtained control drauti another person under Paragraph (3) 
of SebRaction (d) of Section 55-8-106 NMSA 1978, the time on which priority would be based under 
this paragraph if the other person were the secured party; or 

(C). if the collateral is a commodity: contract carried with a commodity intermediary, the 
sutistastion of the requirement for control specified in Paragraph (2) of Subsection (b) of Sec- 
tion 55-9-106 NMSA 1978 with respect to formodiey contracts carried. or to be carried with the 
commodity intermediary. r 

(3) A security interest held by a securities intermediary in a security entitlement or a securi- 
ties account maintained with the securities intermediary has priority over a conflicting secunty 
interest held by another secured party. 

(4) A security interest held by a commodity intermediary in a commodity contract or a com- 
modity account maintained with the commodity intermediary has priority over a conflicting secu- 
rity interest held by another secured party. 

(5) A security interest in a certificated security in'registered form which is perfected by taking 
delivery under Subsection (a) of Section 55-9-313 NMSA 1978 and not by.control under Section 55- 
9-314 NMSA 1978 os priority over a conflicting Shere interest Soc by a method other 
than control. 

(6) . Conflicting security interests sao by a broker, securities intermediary or commodity in- 
termediary which are perfected without control under Section 55-9-106 NMSA 1978 rank equally. 

(7) In ‘all other cases, priority among conflicting security interests in investment property''is 
governed by Sections 55-9-322 and 55-9-323 NMSA 1978. 


Histeky: 1978, Comp. s s 55-9-328, enacted by Laws of paragraph (1) provides for the ordinary cases in which 
2001, we 139, § 48. persons purchase securities on margin credit from their 
brokers, there is no need for special rules for purchase- 


OFFICIAL COMMENTS money security interests. See also section 9-103 (limiting 

UCC Official Chmments © by ALI & the NCCUSL. Re- purchase-money collateral to goods and software). 
produced with permission of the PEB for the UCC. All 3. General Rule: Priority of Security Interest Per- 
rights reserved. fected by Control. Under paragraph (1), a secured party 
1. Source, Former section 9-115(5). who obtains control has priority over a secured party who 


does not obtain control. The control priority rule does not 
turn on either temporal sequence 'or awareness of conflict- 
ing security interests. Rather, itis a structural rule, based 
on the principle that a lender should be able to rely on 
the collateral without question if the lender has taken 
the necessary steps to assure itself that it is in a position 
where it can foreclose on the collateral without further ac- 
tion by the debtor. The control priority rule is necessary 
because the perfection rules provide considerable flexibil- 
ity in structuring secured financing arrangements. For ex- 
ample, at the "retail" level, a secured lender to an investor 
who wants the full measure of protection can obtain con- 
trol, but the creditor may be willing to accept the greater 
measure of risk that follows from perfection by filing. 
Similarly, at the "wholesale" level, a lender to securities 
firms can leave the collateral with the debtor and obtain a 
perfected security interest’ under the automatic perfection 
rule of section 9-809(10), but a lender who wants to be en- 
tirely sure of its position will want to obtain control. The 


2, Scope of This Section, This section contains the 
rules governing the priority of conflicting security. inter- 
ests in investment property. Paragraph (1) states the most 
important general rule - that a secured party who obtains 
control has priority over a secured party. who does not ob- 
tain control. Paragraphs (2) through (4) deal with conflict- 
ing security interests each of which is perfected by control. 
Paragraph (5) addresses the priority of a security interest 
in a certificated security which is perfected by delivery 
but not control. Paragraph (6) deals with the relatively 
unusual circumstance in which a broker, securities inter- 
mediary, or commodity intermediary has created conflict- 
ing security interests none of which is perfected by con- 
trol. Paragraph (7) provides that the general priority rules 
of sections. 9-322 and 9-323 apply to cases not covered by 
the specific rules in this section. The principal application 
of this residual rule is that the usual first in time of fil- 
ing rule applies to conflicting security interests that are 
perfected only by filing. Because the control priority rule 


1001 


©, 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


55-9-328 


control priority rule of paragraph (1) is an essential part 
of this system of flexibility. It is feasible to provide more 
than one method of perfecting security interests only if 
the rules ensure that those who take the necessary steps 
to obtain the full measure of protection do not run the risk 
of subordination to those who have not taken such steps. 
A secured party who is unwilling to run the risk that the 
debtor has granted or will grant a conflicting control se- 
curity interest should not make a loan without obtaining 
control of the collateral. 

As applied to the retail level, the control priority rule 
means that a secured party who obtains control has pri- 
ority over a conflicting security interest perfected by fil- 


ing without regard to inquiry into whether the control 
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all of Debtor's investment property. At that time Debtor 
owns 1000 shares of XYZ Co. stock, which is held through 
a securities account with Able & Co. Alpha perfects by 
filing. Later, Debtor borrows from Beta and grants Beta 


.a security interest in the 1000 shares of XYZ Co. stock. 


secured party was aware of the filed security interest.” 


Prior to the 1994 revisions to articles 8 and 9, article 9 
did not permit perfection of security interests in securities 
by filing. Accordingly, parties who deal in securities never 
developed a practice of searching the UCC files before con- 


ducting securities transactions, Although filing is now a © 


permissible method of perfection, in order to avoid disrup- 
tion of existing practices in this business it is necessary to 
give perfection by filing a different and more limited effect 
for securities than for some other forms of collateral. The 
priority rules are not based on the assumption that par- 
ties who perfect by the usual method of obtaining control 
will search the files. Quite the contrary, the control prior- 
ity rule is intended to ensure that, with respect to invest- 
ment property, secured parties who do obtain control are 
entirely unaffected, by filings. To state the point another 


Debtor, Able, and Beta enter into an agreement under 
which Debtor will continue to receive dividends and dis- 
tributions, and will continue to have the right to direct 
dispositions, but Beta will also have the right to direct dis- 
positions and receive the proceeds. Alpha and Beta both 
have perfected security interests in the XYZ Co. stock 
(more precisely, in the Debtor's security entitlement to 
the financial asset consisting of the XYZ Co. stock). Beta 
has control, see section 8-106(d)(2), and hence has priority 
over Alpha. 

Example 4: Debtor borrows from Alpha and grants Al- 
pha a security interest in a variety of collateral, including 
all of Debtor's investment property. At that time Debtor 
owns 1000 shares of XYZ Co, stock, held through a secu- 
rities account with Able & Co. Alpha perfects by filing. 
Debtor's agreement with Able & Co. provides that Able 
has a security interest in all securities carried in the ac- 
count as security for any obligations of Debtor to Able. 
Debtor incurs obligations to Able and later defaults on the 
obligations to Alpha and Able. Able has control by virtue 


of the rule of section 8-106(e) that if a customer grants a 


way, perfection by filing is intended to affect only general — 


creditors or other secured creditors who rely on filing. 
The rule that a security interest perfected by filing can 
be primed by a control security interest, without regard 


to awareness, is a consequence of the system of perfection 


and priority rules for investment property. These rules 
are designed to take account of the circumstances of the 
securities markets, where filing is not given the same ef- 
fect as for some other forms of property. No implication is 
made about the effect of filing with respect to security in- 


terests in other forms of property, nor about other article 9. 


rules, e.g., section 9-330, which govern the circumstances 
in which security interests in other forms of property per- 
fected by filing can be primed by subsequent perfected se- 
curity interests. 

The following examples illustrate the application of the 
priority rule in paragraph (1): 

Example 1; Debtor borrows from Alpha and grants Al- 
pha a security interest in a variety of collateral, including 
all of Debtor's investment property. At that time Debtor 
owns 1000 shares of XYZ Co. stock for which Debtor has a 
certificate. Alpha perfects by filing. Later, Debtor borrows 
from Beta and grants Beta a security interest in the 1000 
shares of XYZ Co, stock. Debtor delivers the certificate, 
properly indorsed, to Beta. Alpha and Beta both have per- 
fected security interests in the XYZ Co. stock. Beta has 
control, see section 8-106(b)(1), and hence has priority 
over Alpha. 

Example 2: Debtor borrows from Alpha and grants Al- 
pha a security interest in a variety of collateral, includ- 
ing all of Debtor's investment property. At that time 
Debtor owns 1000 shares of XYZ Co. stock, held through 
a securities account with Able & Co. Alpha perfects by 
filing. Later, Debtor borrows from Beta and grants Beta 
a security interest in the 1000 shares of XYZ Co. stock. 
Debtor instructs Able to have the 1000 shares transferred 
through the clearing corporation to Custodian Bank, to be 
credited to Beta's account with Custodian Bank. Alpha 
and Beta both have perfected security interests in the 
XYZ Co, stock. Beta has control, see section 8-106(d)(1), 
and hence has priority over Alpha, 

Example 3: Debtor borrows from Alpha and grants Al- 
pha a security interest in a variety of collateral, including 
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security interest to its own intermediary, the intermedi- 
ary has control. Since Alpha does not have control, Able 
has priority over Alpha under the general control priority 
rule of paragraph (1). 

4, Conflicting Security Interests Perfected by Control: 

Priority of Securities Intermediary or Commodity Inter- 
mediary. Paragraphs (2) through (4) govern the priority of 
conflicting security interests each of which is perfected by 
control, The following example explains the application of 
the rules in paragraphs (3) and (4): 
. Example 5: Debtor holds securities through a securities 
account with Able & Co. Debtor's agreement with Able & 
Co. provides that Able has a security interest in all securi- 
ties carried in the account as security for any obligations 
of Debtor to Able. Debtor borrows from Beta and grants 
Beta.a security interest in 1000 shares of XYZ Co. stock 
carried in the account. Debtor, Able, and Beta enter into 
an agreement under which Debtor will continue to receive 
dividends and distributions and will continue to have 
the right to direct. dispositions, but Beta will also have 
the right to direct dispositions and receive the proceeds. 
Debtor incurs obligations to Able and later defaults on 
the obligations to Beta and Able. Both Beta and Able have 
control, so the general control priority rule of paragraph 
(1) does not apply. Compare Example 4. Paragraph (3) pro- 
vides that a security interest held by a securities interme- 
diary in positions of its own customer has priority over a 
conflicting security interest of an external lender, so Able 
has priority over Beta. (Paragraph (4) contains a paral- 
lel rule for commodity intermediaries.) The agreement 
among Able, Beta, and Debtor could, of course, determine 
the relative priority of the security interests of Able and 
Beta, see section 9-339, but the fact that the intermediary 
has agreed to act on the instructions of a secured party 
such as Beta does not itself imply any agreement by the 
intermediary to subordinate. 

5. Conflicting Security Interests Perfected by Con- 
trol: Temporal Priority. Former section 9-115 introduced 
into article 9 the concept of conflicting security interests 
that rank equally. Paragraph (2) of this section governs 
priority in those circumstances in which more than one 
secured party (other than a broker, securities intermedi- 
ary, or commodity intermediary) has control. It replaces 
the equal-priority rule for conflicting security interests in 
investment property with a temporal rule. For securities, 
both certificated and uncertificated, under paragraph (2) 
(A) priority is based on the time that control is obtained. 
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For security entitlements carried in securities accounts, 
the treatment is more complex. Paragraph (2)(B). bases 
priority on the timing of the steps taken to achieve con- 
trol. The following example illustrates the application of 
paragraph (2). 

Example 6: Debtor borrows from Alpha and grants Al- 
pha a security interest in a variety of collateral, including 
all of Debtor's investment property. At that time Debtor 
owns a security entitlement that includes 1000 shares of 
XYZ Co. stock that Debtor holds through a securities ac- 
count with Able & Co. Debtor, Able, and Alpha enter into 
an agreement under which Debtor will continue to receive 
dividends and distributions, and will continue to have the 
right to direct dispositions, but Alpha will also have the 
right to direct dispositions and receive the proceeds. Later, 
Debtor borrows from Beta and grants Beta a security in- 
terest in all its investment property, existing and after- 
acquired. Debtor, Able, and Beta enter into an agreement 
under which Debtor will continue to receive dividends and 
distributions, and will continue to have the right to direct 
dispositions, but Beta will also have the right to direct dis- 
positions and receive the proceeds. Alpha and Beta both 
have perfected-by-control security interests in the secu- 
rity entitlement to the XYZ Co. stock by virtue of their 
agreements with Able. See sections 8-106(d)(2), 9-106(a), 
and 9-314(a), Under paragraph (2)(B)(ji), the priority of 
each security interest dates from the time of the secured 
party's agreement with Able. Because Alpha's agreement 
was first in time, Alpha has priority. This priority applies 
equally to security entitlements to financial assets cred- 
ited to the account after the agreement was entered into. 

The priority rule is analogous to "first-to-file" priority 
under section 9-322 with respect to after-acquired collat- 
eral. Paragraphs (2)(B)G) and (2)(B)(iii) provide similar 
rules for security entitlements as to which control is ob- 
tained by other methods, and paragraph (2)(C) provides a 
similar rule for commodity contracts carried in a commod- 
ity account. Section 8-510 also has been revised to provide 
a temporal priority conforming to paragraph (2)(B). 

6. Certificated Securities. A long-standing practice has 
developed whereby secured parties whose collateral con- 
sists of a security evidenced by a security certificate take 
possession of the security certificate. If the security cer- 
tificate is in bearer form, the secured party's acquisition 
of possession constitutes "delivery" under section 8-301(a) 
(1), and the delivery constitutes "control" under sec- 
tion 8-106(a). Comment 5 discusses the priority of secu- 
rity interests perfected by control of investment property. 

If the security certificate is in registered form, the se- 
cured party will not achieve control over the security 
unless the security certificate contains an appropriate 
indorsement or is (re)registered in the secured party's 
name. See section 8-106(b). However, the secured party's 
acquisition, of possession constitutes "delivery" of the se- 
curity certificate under section 8-301 and serves to perfect 
the security interest under section 9-313(a), even if the se- 
curity certificate has not been appropriately indorsed and 
has not been (re)registered in the secured party's name, 
A security interest perfected by. this, method has, priority 
over.a security interest perfected other than by control 
(e.g., by filing). See paragraph (5), 

The priority rule stated in paragraph (5) may seem 
anomalous; in that it can afford less favorable treatment 
to purchasers who buy collateral outright than to those 
who take a security interest in it. For example, a buyer 
of a security certificate would cut off a security interest 
perfected by filing only if the buyer. achieves the status 
of a protected purchaser: under section 8-303, The buyer 
would not be a protected purchaser, for example, if it does 
not obtain "control" under section 8-106 (e.g., if it fails to 
obtain a proper indorsement of the certificate) or if it had 
notice of an adverse claim under section 8-105. The appar- 
ent anomaly disappears, however, when one understands 
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the priority rule not:as one intended’ to protect careless 
or guilty parties, but as one that eliminates the need to 
conduct a search of the public records only insofar as nec- 
essary to serve the needs of the securities markets. 

7. Secured Financing of Securities Firms. Priority 
questions concerning security interests granted by bro- 
kers and:securities intermediaries are governed by the 
general control-beats-non-control priority rule of para- 
graph (1), as supplemented:by the special rules set out 
in paragraphs (2) (temporal priority - first to control), 
(3) (special priority for securities intermediary), and (6) 
(equal priority for noncontrol). The following examples il- 
lustrate the priority rules as applied to this setting. (In 
all cases it is assumed that the debtor retains sufficient 
other securities to satisfy all customers' claims. This sec- 
tion deals with the relative rights of secured lenders to 
a securities firm, Disputes between a secured lender and 
the firm's own customers are governed by section 8-511.) 

Example 7: Able & Co., a securities dealer, enters into 

financing arrangements with two lenders, Alpha Bank 
and Beta Bank. In each case the agreements provide that 
the lender will have a security interest in the securities 
identified on lists provided to the lender on a daily basis, 
that the debtor will deliver the securities to the lender 
on demand, and that the debtor will not list as collat- 
eral any securities‘ which the debtor has pledged to any 
other lender. Upon Able's insolvency it is discovered that 
Able has listed the same securities on the collateral lists 
provided to both Alpha and Beta. Alpha and Beta both 
have perfected security interests under the automatic- 
perfection rule of section 9-309(10). Neither Alpha nor 
Beta has control. Paragraph (6) provides that the security 
interests of Alpha and Beta rank equally, because each of 
them has a noncontrol security interest granted by a secu- 
rities firm. They share pro-rata. 
' Example 8: Able enters into financing arrangements, 
with Alpha Bank and Beta Bank as in Example 7. At 
some point, however, Beta decides that it is unwilling to 
continue to provide financing on a noncontrol basis. Able 
directs the clearing corporation where it holds its prin- 
cipal inventory of securities to move specified securities 
into Beta's account. Upon Able's insolvency it is discov- 
ered that a list of collateral provided to Alpha includes 
securities that had been moved to Beta's account. Both 
Alpha and Beta have perfected security interests; Alpha 
under the automatic-perfection rule of section 9-309(10), 
and Beta under that rule and also the perfection-by- 
control rule in section 9-314(a). Beta has control but Al- 
pha does not. Beta has priority over Alpha under para- 
graph (1). 

Example 9: Able & Co, carries its principal inventory of 
securities through Clearing Corporation, which offers a 
"shared control" facility whereby a participant securities 
firm can enter into an arrangement with a lender under 
which the securities firm will retain the power to trade 
and otherwise direct dispositions of securities carried 
in its account, but Clearing Corporation agrees that, at 
any time the lender so directs, Clearing Corporation will 
transfer any securities from the firm's account to the lend- 
er's account or otherwise dispose of them as directed by 
the lender. Able enters into financing arrangements with 
two. lenders, Alpha and Beta, each of which obtains such a 
control agreement from Clearing Corporation. The agree- 
ment with each lender provides that Able will designate 
specific securities as collateral on lists provided to the 
lender on a daily or other periodic basis, and that it will 
not pledge the same securities to different lenders. Upon 
Able's insolvency, it is discovered that Able has listed the 
same securities on the collateral lists provided to, both 
Alpha and Beta. Both Alpha and Beta have control over 
the disputed securities. Paragraph (2) awards priority to 
whichever secured party first entered into the agreement 
with Clearing Corporation. 
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8. Relation to Other Law. Section 1-103 provides that 
"unless displaced by particular provisions.of the Uniform 
Commercial Code, the principles of law and equity... 
shall supplement its provisions." There may be:.circum- 
stances in which a secured party's action in acquiring a 
security interest that. has priority under this»section con- 
stitutes conduct that is wrongful under.other law. Though 
the possibility of such resort to other law may: provide an 
appropriate "escape valve" for cases of egregious conduct, 
care must be taken to ensure that this does not impair the 
certainty and predictability of the priority rules. Whether 
a court may appropriately look to other law to impose li- 
ability upon or estop a secured party from asserting its 
article 9 priority depends on an assessment of the secured 
party's conduct under the standards established by such 
other law as well as a determination of whether the par- 
ticular application of such other law is displaced by the 
UCC. 

Some circumstances in which other law is clearly dis- 
placed by the UCC rules are readily identifiable, Common 
law "first in time, first in right" principles, or correlative 
tort liability rules such as common law conversion prin- 
ciples under which a purchaser may incur liability toa 
person with a prior property interest without regard to 
awareness of that claim, are necessarily displaced by the 
priority rules set out in this section since these rules de- 
termine the relative ranking of security interests in in- 
vestment property. So too, article 8 provides protections 
against adverse claims to certain purchasers of interests 
in investment property. In circumstances where a secured 
party not.only has priority under section 9-328, but also 
qualifies for protection against adverse claims under sec- 
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tion 8-303; 8-502, or 8-510, resort to other law would be 


precluded. 
In determining whether it is appropriate in a particu- 
lar case to look to other law, account must also be taken 


of the policies that underlie the commercial law rules on 
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securities markets and security interests in securities. A 
principal objective of the 1994 revision of article 8 and 
the provisions of article 9 governing investment property 
was‘to ensure that secured financing transactions can be 
implemented on a simple, timely, and certain basis. One 
of the circumstances that led to the revision was the con- 
cern that uncertainty in the application of the rules on 
secured transactions involving securities and other finan- 
cial assets could contribute to systemic risk by impairing 
the ability of financial institutions to provide liquidity to 
the markets in times of stress. The control priority rule is 
designed to provide a clear and certain rule to ensure that 
lenders who have taken the necessary steps to establish 
control do not face a risk of subordination to other lenders 
who have not done so; 

The control priority rule does not turn on an inquiry 
into the state of a secured party's awareness of potential 
conflicting claims because a rule under which a person's 
rights depended on that sort of after-the-fact inquiry could 
introduce an unacceptable measure of uncertainty. If an 
inquiry into awareness could provide a complete and sat- 
isfactory resolution of the problem in all cases, the prior- 
ity rules of this section would have incorporated that test. 
The fact that they do not necessarily means that resort to 
other law based solely on that factor is precluded, though 
the question whether a control secured party induced or 
encouraged its financing arrangement with actual knowl- 
edge that the debtor would be violating the rights of an- 
other secured party may, in some circumstances, appro- 
priately be treated as a factor in determining whether the 
control party's action is the kind of egregious ronduch for 
which resort to other law is appropriate. . 


ANNOTATIONS 


Effective dates. — Laws 2001, ch. 139, § 155 makes 
the act effective July 1, 2001. 


55-9-329. Priority of security interests in letter-of-credit right. 


The following rules govern priority among conflicting security interests in the same letter-of- 


credit right: 


(1) A security interest held by a secured Sarty having control of the letter-of-credit right under 
Section 55-9-107 NMSA 1978 has priority to the extent of its control over a conflicting security 
interest held by a secured party that.does not have control. 

(2) Security interests perfected by control under Section 55-9-314 NMSA 1978 rank according 


to priority in time of obtaining control. 


‘History: 1978 Comp.,, § 55-9-329, enacted by Laws 
2001, ch. 139, § 49. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

1. Source. New; loosely modeled after former section 9- 
Tow). 

2. General Rule. Paragraph (1) awards: priority to a 
secured party who perfects a security interest directly 
in letter-of-credit rights (i.e., one that takes an assign- 
ment of proceeds and obtains consent of the issuer or any 
nominated person under section 5-114(c)) over another 
conflicting security interest (i.e., one that is perfected 
automatically in the letter-of-credit rights as support- 
ing obligations under section 9-308(d)). This is consistent 
with international letter-of-credit practice and provides 
finality to payments made to recognized assignees of 
letter-of-eredit proceeds. If an issuer or nominated person 
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recognizes multiple security interests in a letter-of-credit 
right, resulting in multiple parties having control (sec- 
tion 9-107), under paragraph (2) ‘the security interests 
rank according to the time of obtaining control. 

3. Drawing Rights; Transferee Beneficiaries. Draw- 
ing under a letter of credit is personal to the beneficiary 
and requires the beneficiary to perform the conditions for 
drawing’under the letter of credit. Accordingly, a benefi- 
ciary's grant of a security interest in a letter of credit in- 
cludes the beneficiary's "letter-of-credit right" as defined 
in section 9-102 and the right to "proceeds of (the) letter of 
credit" as defined in section 5-114(a), but does not include 
the right to demand payment under the letter of credit. 

Section 5-114(e) provides that the "(r)ights of/a trans- 
feree beneficiary or nominated person are independent of 
the beneficiary's assignment of the proceeds of a letter of 
credit and are superior to:the assignee's right to the pro- 
ceeds." To the extent the rights of a transferee beneficiary 
or nominated person are independent and superior, this 
article does not apply. See section 9-109(c). 
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Under article 5, there is in effect a novation upon the letter of credit to be transferred to the secured party, the 
transfer with the issuer becoming bound on a new, inde- secured party draws under the letter of credit, and, upon 
pendent obligation to the transferee. The rights of nomi- the issuer's payment to the secured party-transferee, the 
nated persons and transferee beneficiaries under a letter underlying account debtor's obligation to the original 
of credit include the right to demand payment from the beneficiary-debtor is satisfied: In this situation, the pay- 
issuer. Under section 5-114(e), their rights to payment ment to the secured party-transferee is proceeds of the re- 
are independent of their obligations to the beneficiary ceivable collected by the secured party-transferee, Conse- 
(or original beneficiary) and superior to the rights of as- quently, the secured party-transferee would have certain 
signees of letter-of-credit proceeds (section 5-114(c)) and duties to the debtor and third parties under article 9. For 
others claiming a security interest in the beneficiary's (or example, it would be obliged to collect under the letter of 
original beneficiary's) letter-of-credit rights, credit in a commercially reasonable manner and to remit 

A transfer of drawing rights under a transferable letter any surplus pursuant to sections 9-607 and 9-608. 
of credit establishes independent article 5 rights in the This scenario is problematic under letter-of-credit law 
transferee and does not create or perfect an article 9 se- and practice, inasmuch as a transferee beneficiary collects 
curity interest in the transferred drawing rights. The defi- in its own right arising from its own performance. Accord- 
nition of "letter-of-credit right" in section 9-102 excludes ingly, under section 5-114, the independent and supérior 
a beneficiary's drawing rights. The exercise of drawing rights of a transferee control over any inconsistent du- 
rights by a transferee beneficiary may breach a contrac- ties under article 9. A transferee beneficiary may take a 
tual obligation of the transferee to the original beneficiary transfer of drawing rights to avoid reliance on the original 
concerning when and how much the transferee may draw beneficiary's credit and collateral, and it may consider any 
or how it may use the funds received under the letter of article 9 rights superseded by its article 5 rights. More- 
credit. If, for example, drawing rights are transferred to over, it will not always be clear (i) whether a transferee 
support a sale or loan from the transferee to the original beneficiary has a security interest in the underlying col- 
beneficiary, then the transferee would’be obligated to the lateral, (ii) whether any security interest is senior to the 
original beneficiary under the sale or loan agreement to rights of others, or (iii) whether the transferee beneficiary 
account for any drawing and for the use of any funds re- is aware that it holds a security interest. There will be 
ceived. The transferee's obligation would be governed by clear cases in which the role of a transferee beneficiary 
the applicable law of contracts or restitution. as such is merely incidental to a conventional secured fi- 

4. Secured Party-Transferee Beneficiaries, As de- nancing. There also will be cases in which the existence of 
scribed in comment 3, drawing rights under letters of a security interest may have little to do with the position 
credit are transferred in many commercial contexts in of a transferee beneficiary as such. In dealing with these 
which the transferee is not a secured party claiming a se- cases and less clear cases involving the possible applica- 
curity interest in an underlying receivable supported by tion of article 9 to a nominated person or a transferee ben- 
the letter of credit. Consequently, a transfer of a letter of eficiary, the right to demand payment under a letter of 
credit is not a method of "perfection" of a security inter- credit should be distinguished from letter-of-credit rights. 
est. The transferee's independent right to draw under the The courts also should give appropriate consideration to 
letter of credit and to receive and retain the value there- the policies and provisions of article 5 and letter-of-credit 
under (in effect, priority) is not based on article 9 but on practice as well as article 9. 


letter-of-credit law and the terms of the letter of credit. 


Assume, however, that a secured party does hold a secu- ANNOTATIONS 
rity interest in a receivable that is owned by a beneficiary- Effective dates. — Laws 2001, ch. 139, § 155 makes 
debtor and supported by a transferable letter of credit. the act effective July 1, 2001. 


Assume further that the beneficiary-debtor causes the 


55-9-330. Priority of purchaser of chattel paper or instrument. 


(a) A purchaser of chattel paper has priority over a security interest in the chattel paper which 
is claimed merely as proceeds of inventory subject to a security interest if: 

(1) in good faith and in the ordinary course of the purchaser's business, the purchaser 
gives new value and takes possession of the chattel paper or obtains control of the chattel paper 
under Section 55-9-105 NMSA 1978; and 

(2) the chattel paper does not indicate that it has been assigned to an identified assignee 
other than the purchaser. 

(b) A purchaser of chattel paper has priority over a security interest in the chattel paper which 
is claimed other than merely as proceeds of inventory subject to a security interest if the pur- 
chaser gives new value and takes possession of the chattel paper or obtains control of the chattel 
paper under Section 55-9-105 NMSA 1978 in good faith, in the ordinary course of the purchaser's 
business and without knowledge that the purchase violates the rights of the secured party. 

(c) Except as otherwise provided in Section 55-9-327 NMSA 1978, a purchaser having priority 
in chattel paper under Subsection (a) or (b) of this section also has priority in proceeds of the chat- 
tel paper to the extent that: 

(1) Section 55-9-322 NMSA 1978 provides for priority in the proceeds; or 

(2) the proceeds consist of the specific goods covered by the chattel paper or cash proceeds 
of the specific goods, even if the purchaser's security interest in the proceeds is unperfected. 
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(d). Except as otherwise provided in Subsection (a) of Section 55-9-331 NMSA 1978, a pur- 
chaser of an instrument has priority over a security interest in the instrument perfected by a 
method other than possession if the purchaser gives value and takes possession of the instrument 
in good faith and without knowledge that the purchase violates the rights of the secured party. 

(e) For purposes of Subsections (a) and (b) of this section, the holder of a purchase-money secu- 
rity interest in inventory gives new value for chattel paper constituting proceeds of the inventory. 

(f) For purposes of Subsections (b) and (d) of this section, if chattel paper or an instrument 
indicates that it has been assigned to an identified secured party other than the purchaser, a pur- 
chaser of the chattel paper or instrument has knowledge that the purchase violates the etek of 


the secured party. 


History: 1978 Comp., § 55-9-330, enacted by Laws 
2001, ch, 189, § 50. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC, All 
rights reserved, 

1. Source. Former section 9-308. 

2. Non- ‘Temporal Priority. This Article aeriita a se- 
curity interest in chattel paper or instruments to be per- 
fected either by filing or by the. secured party's taking 
possession. This section enables secured parties and other 
purchasers of chattel,paper (both electronic and tangible) 
and instruments to obtain priority over earlier-perfected 
security interests, thereby promoting the negotiability of 
these types of receivables, _, 

3. Chattel Paper, Subsections (a) and (b) follow former 
section 9-308 in distinguishing between earlier-perfected 
security interests in chattel paper that is claimed merely 
as proceeds of inventory subject to a security interest 
and chattel paper that is claimed other than merely as 
proceeds. Like former section 9-308, this section. does not 
elaborate upon the phrase "merely as proceeds." For an 
elaboration, see PEB Commentary No. 8. 

This section makes explicit the "good faith" requirement 
and retains the requirements of "the ordinary course of 
the purchaser's business" and the giving of "new value" 
as conditions for priority. Concerning the last, this article 
deletes former section 9-108 and adds to section 9-102 a 
completely different definition of the term "new value." 
Under subsection (e), the holder of a purchase-money se- 
curity interest in inventory is deemed to give "new value" 
for chattel paper constituting the proceeds of the inven- 
tory. Accordingly, the purchase-money secured party may 
qualify for priority in the chattel paper under subsection 
(a) or (b), whichever is applicable, even if it does not make 
an additional advance against the chattel paper. 

If a possessory security interest in tangible chattel pa- 
per or a perfected-by-control security interest in electronic 
chattel paper does not qualify for priority under this sec- 
tion, it may be subordinate to a perfected-by-filing secu- 
rity interest under section 9-322(a)(1). 

4, Possession and Control, To qualify for. priority un- 
der subsection (a) or (b), a purchaser must "take[ | posses- 
sion of the chattel paper or obtain[ | control of the chattel 
paper under Section 9-105 [55-9-105 NMSA 1978].""When 
chattel paper comprises one or more tangible records and 
one or more electronic records, a purchaser may satisfy the 
possession-or-control requirement by taking possession of 
the tangible records under Section 9-318 [55-9-313 NMSA 
1978] and having control of the electronic records under 
Section 9-105. In determining which of several related 
records constitutes chattel paper and thus is relevant to 
possession or control, the form of the records is irrelevant. 
Rather, the touchstone is whether possession or control 
of the record would afford the public notice contemplated 
by the possession and control requirements. For example, 
because possession or control of an amendment extending 


the term of a lease would not afford the contemplated 
public notice, the amendment would not constitute chattel 
paper regardless of whether the amendment is in tangible 
form and the lease is in electronic form, the amendment 
is electronic and the lease is tangible, the amendment and 
lease are both tangible, or the amendment and lease are 
both electronic. 

Two common practices have raised particular concerns 
with respect to the possession requirement. First, in some 
cases the parties create more than one copy or counter- 
part of chattel paper evidencing a single secured obliga- 
tion or lease. This practice raises questions as to which 
counterpart is the "original" and whether it is necessary 
for a purchaser to take possession of all counterparts in 
order to "take possession" of the chattel paper. Second, 
parties sometimes enter into a single "master" agreement. 
The master agreement contemplates that the parties will 
enter into separate "schedules" from time to time, each 
evidencing chattel paper. Must a purchaser of an obliga- 
tion or lease evidenced by a single schedule also take pos- 
session of the master agreement as well as the schedule in 
order to "take possession" of the chattel paper? 

The problem raised by the first practice is easily solved. 
The parties may in the terms of their agreement and by 
designation on the chattel paper identify only one coun- 
terpart as the original chattel paper for purposes of taking 
possession of the chattel paper. Concerns about the second 
practice also are easily solved by careful drafting. Each 
schedule should provide that it incorporates the terms of 
the master agreement, not the other way around. This will 
make it clear that each schedule i isa "stand alone" docu- 
ment, 

A secured party may wish to ater tangible chattel 
paper to electronic chattel paper and vice versa. The prior- 
ity of a security interest in chattel paper under subsection 
(a) or (b) may be preserved, even if the form of the chat- 
tel paper changes. The principle implied in the preceding 
paragraph, i.e,, that not every copy of chattel paper is rel- 
evant, applies to "control" as well as to "possession." When 
there are multiple copies of chattel paper, a secured party 
may take "possession" or obtain "control" of the chattel pa- 
per if it acts with respect to the copy or copies that are re- 
liably identified as the copy or copies that are relevant for 
purposes of possession or control. This principle applies 
as well to chattel paper that has been converted from one 
form to another, even if the relevant copies are not the 
"original" chattel paper. 

5. Chattel Paper Claimed Merely as Proceeds. Subsec- 
tion (a) revises the rule in former section 9-308(b) to elimi- 
nate reference to what the purchaser knows. Instead, a 
purchaser who meets the possession or control, ordinary 


course, and new value requirements takes priority over 


a competing security interest unless the chattel paper it- 


_ self indicates that it has been assigned to an identified 


assignee other than the purchaser. Thus subsection (a) 


recognizes the common practice of placing a "legend" on 


chattel paper to indicate that it has been assigned. This 
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gives new value in ordinary course can rely on possession 
of unlegended, tangible chattel paper without any concern 
for other facts that. it may know, comports with the expec- 
tations of both inventory and chattel paper financers. 

6. .Chattel Paper Claimed Other Than Merely as Pro- 
ceeds. Subsection (b) eliminates the: requirement that 
the purchaser take without knowledge that the "specific 
paper" is subject to the security interest and substitutes 
for it the requirement that the purchaserstake "without 
knowledge that the purchase violates the rights of the se- 
cured party." This standard derives from the definition of 
"buyer in. ordinary course of business" in Section 1-201(b) 
(9) [55-1-201(b)(9) NMSA 1978]. The source of the pur- 
chaser's knowledge is irrelevant. Note, however, that 
"knowledge": means "actual knowledge." Section 1-202(b) 
[55-1-202(b) NMSA 1978]. 

In contrast to a junior secured party in accounts, who 
may be required in some special cireumstances to under- 
take a search under the "good faith" requirement, see com- 
ment 5 to section 9-331, a purchaser of chattel paper un- 
der this section is not required as a matter of good faith to 
make a search in order to determine the existence of prior 
security interests, There may be circumstances where the 
purchaser undertakes a search nevertheless, either on.its 
own volition or because other considerations make it ad- 
visable to do so, e.g., where the purchaser also is purchas- 
ing accounts, Without more, a purchaser of chattel paper 
who has seen a financing statement covering the-chattel 
paper or who knows that the chattel paper is encumbered 
with a security interest, does not have knowledge that its 
purchase violates the secured party's rights. However, if 
a purchaser sees a statement in a financing statement to 
the effect that a purchase of chattel paper from the debtor 
would violate the rights of the filed secured party, the pur- 
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chaser would have such knowledge. Likewise, under-new 


subsection (f), if the chattel paper itself indicates that it 
had been assigned to.an identified secured party other 
than the purchaser, the purchaser would have wrongful 
knowledge for purposes of subsection (b), thereby pre- 
venting the purchaser from qualifying for priority under 
that subsection, even if the purchaser did not have actual 
knowledge. In the case of tangible chattel paper, the in- 
dication normally would consist of a written legend on 
the chattel paper. In the case of electronic chattel paper, 
this article leaves to developing market and technologi- 
cal practices the manner in which the chattel paper would 
indicate an assignment, 

7.. Instruments, Subsection (d) contains a special pri- 
ority rule for instruments, Under this, subsection, a pur- 
chaser of an instrument has priority over a security in- 
terest perfected by a method other than possession (e.g., 
by filing, temporarily under section 9-312(e) or (g), as 
proceeds. under section 9-315(d), or automatically upon 
attachment under section 9-309(4) if the security inter- 
est arises out of a sale of the instrument).if the purchaser 
gives value and takes possession of. the instrument in 
good faith and without knowledge that the purchase vio- 
lates the rights of the secured party, Generally, to the ex- 
tent subsection (d) conflicts with section 3-306, subsection 
(d) governs. See section 3-102(b), For example, notice of 
a conflicting security interest precludes'a purchaser from 
becoming a holder in due course under section 3-302 and 
thereby taking free of all claims to the instrument under 
section 3-306, However, a purchaser who takes even with 
knowledge, of the security interest qualifies for priority 
under subsection (d) if it takes without knowledge that 
the purchase violates the rights of the holder of the secu- 
rity interest. Likewise, a purchaser qualifies for priority 
under subsection (d) if it takes for "value" as defined in 
section 1-201, even if it does not take for "value" as de- 
fined in section 3-303. : 

Subsection (d) is subject to section 9-331(a), which pro- 
vides that article 9 does not limit the rights of a holder.in 
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due course under article 3. Thus, in the rare case in which 
the purchaser of an instrument qualifies for priority un- 
der subsection (d), but another person has the rights of a 
holder in due course of the instrument, the other person 
takes free of the purchaser's claim. See section 3-306. 

The rule in subsection (d) is similar to the rules in sub- 
sections (a) and (b), which govern priority in chattel paper. 
The observations in comment 6 concerning the require- 
ment of good faith and the phrase "without knowledge 
that the purchase violates the rights of the secured party" 
apply equally to purchasers of instruments. However, un- 
like a purchaser of chattel paper, to qualify for priority 
under this section.a purchaser of an instrument need only 
give "value" as defined in section 1-201; it need not give 
"new value." Also, the purchaser need not purchase the 
instrument in the ordinary course of its business. 

Subsection (d) applies to checks as well as notes. For ex- 
ample, to collect and retain checks that are proceeds (col- 
lections) of accounts free of a senior secured party's claim 
to the same checks, a junior secured party must satisfy 
the good-faith requirement (honesty in fact and the obser- 
vance of reasonable commercial standards of fair dealing) 
of this subsection. This\is the same good-faith require- 
ment applicable to holders in due course. See section 9- 
331, comment 5. 

8. Priority in Proceeds of Chattel Paper. Subsection (c) 
sets forth the two circumstances under which the prior- 
ity afforded to a purchaser of chattel paper under subsec- 
tion (a) or (b) extends also to proceeds of the chattel paper. 
The first is if the purchaser would-have priority under the 
normal priority rules applicable to proceeds, The second, 
which the following comments discuss in greater detail, 
is if the proceeds consist of the specific-goods covered, by 
the chattel paper. Former article 9 generally was silent as 
to the priority of a security interest in proceeds when a 
purchaser qualifies for priority under section 9-308 (but 
see former section 9-306(5)(b), concerning returned. and 
repossessed goods), .' 

9. Priority in Returned’ and Repossessed Goods. Re- 
turned and repossessed goods may constitute proceeds of 
chattel paper. The following comments explain the treat- 
ment of returned and repossessed goods as proceeds of 
chattel paper. The analysis is consistent with that of PEB 
Commentary No. 5, which these comments replace, and, is 
based upon the following example: 

Example: SP-1 has a security interest in all the inven- 
tory of a dealer in goods (Dealer); SP-1's security interest 
is perfected by filing. Dealer sells some of its inventory to 
a buyer in the ordinary course of business (BIOCOB) pur- 
suant to a conditional sales contract (chattel paper) that 
does not. indicate that it. has been assigned to SP-1, SP-2 
purchases the chattel paper: from Dealer and takes pos- 
session of the paper in good faith, in the ordinary course 
of business, and without knowledge that the purchase vio- 
lates the rights of SP-1. Subsequently, BIOCOB returns 
the goods to Dealer because they are defective. Alterna- 
tively, Dealer acquires possession of the goods following 
BIOCOB's default, 

10. . Assignment of Nonlease Chattel Paper. 

a. Loan by SP-2 to Dealer Secured by Chattel Paper 
(or Functional Equivalent Pursuant to Recourse Arrange- 
ment), ; 

(1) Returned Goods. If BIOCOB returns the goods to 
Dealer for repairs, Dealer is merely a bailee and acquires 
thereby no meaningful rights in the goods to which SP- 
1's security interest could attach, (Although SP-1's secu- 
rity interest could attach to Dealer's interest as a bailee, 
that interest is not likely to be of any particular value to 
SP-1.) Dealer is the owner of the chattel paper (i.e., the 
owner of a right to payment secured by a security interest 
in. the goods); SP-2 has a security interest in the. chattel 
paper, as does SP-1 (as proceeds of the goods under sec- 
tion 9-315). Under. section 9-330, SP-2's security interest 
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in the chattel paper is senior to that of SP-1. SP-2 enjoys 
this priority regardless of whether, or when, SP-2 filed a 
financing statement covering the chattel paper. Because 
chattel paper and goods represent different types of col- 
lateral, Dealer does not have any meaningful interest in 
goods to which either SP-1's or SP-2's security interest 
could attach in order to secure Dealer's obligations to ei- 
ther creditor. See section 9-102 (defining "chattel paper" 
and "goods"). 

Now assume that BIOCOB returns the goods to Dealer 
under circumstances whereby Dealer once again becomes 
the owner of the goods. This would. be the case, for exam- 
ple, if the goods were defective and BIOCOB was entitled 
to reject or revoke acceptance of the goods. See sections 2- 
602 (rejection), and 2-608 (revocation of acceptance). Un- 
less BIOCOB has waived its defenses as against assign- 
ees of the chattel paper, SP-1's and SP-2's rights against 
BIOCOB would be subject to BIOCOB's claims and de- 
fenses. See sections 9-403 and 9-404. SP-1's security in- 
terest would attach again because the returned goods 
would be proceeds of the chattel paper. Dealer's acquisi- 
tion of the goods easily can be characterized as "proceeds" 
consisting of an "in kind" collection on or distribution on 
account of the chattel paper. See section 9-102 (definition 
of "proceeds"). Assuming that SP-1's security interest is 
perfected by filing against the goods and that the filing 
is made in the same office where a filing would be made 
against the chattel paper, SP-1's security interest in the 
goods would remain perfected beyond the 20-day period of 
automatic perfection, See section 9-315(d), 

Because Dealer's newly reacquired interest in the goods 
is proceeds of the chattel paper, SP-2's security interest 
also would attach in the goods as proceeds, If SP-2 had 
perfected its security interest in the chattel paper by fil- 
ing (again, assuming that filing against the chattel pa- 
per was made in the same office where a filing would be 
made against the goods), SP-2's security interest in the 
reacquired goods would be perfected beyond 20 days. See 
section 9-315(d). However, if SP-2 had relied only on its 
possession of the chattel paper for perfection and had not 
filed against the chattel paper or the goods, SP-2's’secu- 
rity interest would be unperfected after the 20-day period. 
See section 9-315(d). Nevertheless, SP-2's unperfected 
security interest in the goods would be senior to SP-1's 
security interest under section 9-330(c). The result in this 
priority contest is not affected by SP-2's acquiescence or 
non-acquiescence in the return of the goods to Dealer. 

(2) Repossessed Goods. As explained above, Dealer 
owns the chattel paper covering the goods, subject to 
security interests in favor of SP-1 and SP-2. In article 
9 parlance, Dealer has an interest in chattel paper, not 
goods, If Dealer, SP-1, or SP-2 repossesses the goods upon 
BIOCOB's default, whether the repossession is rightful or 
wrongful as among Dealer, SP-1, or SP-2, Dealer's inter- 
est will not change. The location of goods and'the party 
who possesses them does not affect the fact that Dealer's 
interest is in chattel paper, not goods. The goods continue 
to be owned by BIOCOB. SP-1's security interest in the 
goods does not attach until such time as Dealer reacquires 
an interest (other than a bare possessory interest) in the 
goods. For example, Dealer might buy the goods at a fore- 
closure sale from SP-2 (whose security interest in the 
chattel paper is senior to that of SP-1); that disposition 
would cut off BIOCOB's rights in the goods. Section 9-617. 

In many cases the matter would end upon sale of the 
goods to Dealer at a foreclosure sale and there would be 
no priority contest between SP-1 and SP-2; Dealer would 
be unlikely to buy the goods under circumstances whereby 
SP-2 would retain its security interest. There can be ex- 
ceptions, however. For example, Dealer may be obliged to 
purchase the goods from SP-2 and SP-2 may be obliged 
to convey the goods to Dealer, but Dealer may fail to pay 
SP-2. Or, one could imagine that SP-2, like SP-1, has a 


UNIFORM COMMERCIAL CODE 


1008 


55-9-330 


general security interest in the inventory of Dealer, In the 
latter case, SP-2 should not receive the benefit of any spe- 
cial priority rule, since its interest in no way derives from 
priority under section 9-330. In the former case, SP-2's'se- 
curity interest in the goods reacquired by Dealer is senior 
to SP-1's security interest under section 9-330, 

b. Dealer's Outright Sale of Chattel Paper to SP-2, Ar- 
ticle 9 also applies to a transaction whereby SP-2 buys 
the chattel paper in an outright sale transaction without 
recourse against Dealer. Sections 1-201(87) and 9-109(a), 
Although Dealer does not; in such a transaction, retain 
any residual ownership interest in the chattel paper, the 
chattel paper constitutes proceeds of the goods to which 
SP-1's security interest will attach and continue follow- 
ing the sale of the goods, Section 9-815(a)(1). Even though 
Dealer has not retained any interest in the chattel paper, 
as discussed above BIOCOB subsequently may return the 
goods to Dealer under circumstances whereby Dealer re- 
acquires an interest in the goods. The priority contest be- 
tween SP-1 and SP-2 will be resolved as discussed above; 
section 9-330 makes no distinction among purchasers of 
chattel paper on the basis of whether the purchaser is an 
outright buyer of chattel paper or one whose security in- 
terest secures an obligation of Dealer. 

11. Assignment of Lease Chattel Paper. As defined in 
section 9-102, "chattel paper" includes not only writings 
that evidence security interests in specific goods but also 
those that evidence true leases of goods. 

The analysis with respect to lease chattel paper is 
similar to that set forth above with respect to nonlease 
chattel paper. It is complicated, however, by the fact that, 
unlike the case of chattel paper arising out’ of a sale, 
Dealer retains a residual interest in the goods. See sec- 
tion 2A-103(1)(q) (defining "lessor's residual interest"); In 
re Leasing Consultants, Inc., 486 F.2d 367 (2d Cir. 1973) 
(lessor's residual interest under true lease is an interest 
in goods and is a separate type of collateral from lessor's 
interest in the lease). If Dealer leases goods to a "lessee 
in ordinary course of business" (LIOCOB), then LIOCOB 
takes its interest under the lease (i.e, its “leasehold 
interest") free of the security interest of SP-1. See sec- 
tion 2A-108(1)(m) (defining "leasehold interest") and (1) 
(o) (defining "lessee in ordinary course of business") and 
section 2A-307(3), SP-1 would, however, retain its secu- 
rity interest in the residual interest. In addition, SP-1 
would acquire an interest in the lease chattel paper’ as 
proceeds. If Dealer then assigns the lease chattel paper 
to SP-2, section 9-330 gives SP-2 priority over SP-1 with 
respect to the chattel paper, but not with respect to the 
residual interest in the goods. Consequently, assignees 
of lease chattel paper typically take a security interest 
in and file against the lessor's residual interest in goods, 
expecting their priority in the goods to be governed by the 
first-to-file-or-perfect rule of section 9-322. 

' If the goods are returned to Dealer, other than upon ex- 
piration of the lease term, then the security interests of 
both SP-1 and SP-2 normally would attach to the goods as 
proceeds of the chattel paper. (If the goods are returned to 
Dealer at the expiration of the lease term and the lessee 
has made all payments due under the lease, however, then 
Dealer no longer has any rights under the chattel paper. 
Dealer's interest in the goods consists solely of its residual 
interest, as to which SP-2 has no claim.) This would be 
the case, for example, when the lessee rescinds the lease 
or when the lessor recovers possession in the exercise of 
its remedies under article 2A. See, e.g., section 2A-525. 
If SP-2 enjoyed priority in the chattel paper under sec- 
tion 9-330, then SP-2 likewise would enjoy priority in the 
returned goods as proceeds, This does not mean that SP-2 
necessarily is entitled to the entire value of the returned 
goods. The value of the goods represents the sum of the 
present value of'(i) the value of their use for the term of 
the lease and (ii) the value of the residual interest. SP-2 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


55-9-331 SECURED TRANSACTIONS 55-9-331 


has priority in the former, but SP-1 ordinarily would have was accepted by agent of account debtor. This was not a 
priority in the latter, Thus, an allocation of a portion of the case of indirect collection. The account debtor could read- 
value of the goods to each component may be necessary. ily determine that assignee had purchased assignor's 
Where, as-here, one secured party has a security interest right, title and interest in the proceeds. There was no 
in the lessor's residual interest and another has a priority need for the assignee to instruct the account debtor not 
security interest in the chattel paper, it may be advisable to pay the assignor. The unconditional language of the as- 
for the conflicting secured parties to establish a method signment was sufficient notice that the assignee was to 
for making such an allocation and otherwise to determine be paid. First Nat'l Bank v. Mountain States Tel. & Tel. 
their relative rights in returned goods by agreement. Co., 1977-NMSC-089, 91 N.M. 126, 571 P.2d 118 (decided 
lobes bp under former law). 
ANNOTATIONS Am. Jur, 2d, A.L.R. and C.J.S. references. — Bona 

Effective dates, — Laws 2001, ch. 139, § 155 makes fides of purchaser of bill or note on an executory consid- 
the act effective July 1, 2001. eration, cases where bills or notes are executed on condi- 

Decisions under former 55-9-308 NMSA 1978, _—_—‘*ional agreements, 3. A.L.R. 987, 100 A.L.R. 1857. 
In light of the similarity of this section and former Sec- Constitutionality, construction and application of stat- 
tion 55-9-308 NMSA 1978, annotations decided under ute respecting sale, assignment or transfer of retail in- 
former 55-9-308 NMSA 1978 have been included in the stallment contracts, 10 A.L.R.2d 447. 
annotations in this section: Transferee of commercial paper given by biich hear of 

Notice sufficient to make account’ debtor liable chattel and secured by conditional sale, retention of title 
to assignee. — Here the assignment said that all right, or chattel mortgage, as subject to defenses which chattel 
title and interest of contractor to funds due from account purchaser could assert against seller, 44 A.L.R.2d 8, 39 
debtor were to be assigned to bank, and this assignment A.L.R.38d 518. 


55-9-331. Priority of rights of purchasers of instruments, documents 
and securities under other articles; priority of interests in 
financial assets and security entitlements under Chapter 55, 
Article 8 NMSA 1978. , 


(a) Chapter 55, Article 9 NMSA 1978 does not limit the rights of a holder in due course of a 
negotiable instrument, a holder to which a negotiable document of title has been duly negotiated 
or a protected purchaser of a security. These holders or purchasers take priority over an earlier 
security interest, even if perfected, to the extent provided 1 in Chapter 55, Articles 3,7 and 8 NMSA 
1978. 

(b) Chapter 55, Article 9 NMSA 1978 does not limit the rights of or impose liability on a per- 
son to the extent that the person is protected against the assertion of a claim under Chapter 55, 
Article 8 NMSA 1978. 

(c) Filing under Chapter 55, Article 9 NMSA 1978 does not constitute notice of a claim or de- 
fense to the holders, or purchasers, or persons described in Subsections (a) and (b) of this section. 


History: 1978 Comp., § 55-9-331, enacted by Laws paramount rights to certain owners and secured parties 
2001, ch. 139, § 51; 2015, ch, 54, § 4. as against holder to whom a negotiable document of title 
has been duly negotiated). Accordingly, this section adds 


OFFICIAL COMMENTS the clause, "to the extent provided in articles 3, 7, and 8" 
UCC Official Comments © by ALI & the NCCUSL. Re- to former section 9-309. 
produced with permission of the PEB for the UCC. All 4, Financial Assets and Security Entitlements. New 


subsection (b) provides explicit protection for those who 
deal with financial assets and security entitlements and 
who are immunized from liability under article 8. See, e.g., 
sections 8-502, 8-503(e), 8-510, and 8-511. The new sub- 
section makes explicit in article 9 what is implicit in for- 
mer article 9 and explicit in several provisions of article 8. 
It does not change the law, 

5. Collections by Junior Secured Party. Under this 
section, a secured party with a junior security interest 
in receivables (accounts, chattel paper, promissory notes, 
or payment intangibles) may collect and retain the pro- 
ceeds of those receivables free of the claim of a senior se- 
cured party to the same receivables, if the junior secured 


rights reserved. 

1. Source. Former section 9-309. 

2. "Priority." In some provisions, this article distin- 
guishes between claimants that take collateral free of a 
security interest (in the sense that the security interest no 
longer encumbers the collateral) and those that take an 
interest in the collateral that is senior to a surviving secu- 
rity interest. See, e.g., section 9-317, Whether a holder or 
purchaser referred to in this séction takes free or is senior 
to a security interest depends on whether the purchaser is 
a buyer of the collateral or takes a security interest in it. 
The term "priority" is meant to ibaa Gk both scenarios, 
as it does in section 9-330. 


3. Rights Acquired by Purchasers. The rights to which party is a holder in due course of the proceeds. In order to 
this'section refers are set forth in sections 3-305 and 3- qualify as a holder in due course, the junior must satisfy 
306 (holder in due course), 7-502 (holder to whom a ne- the requirements of section 3-302, which include taking 


in "good faith." This means that the junior not only must 
act "honestly" but also must observe "reasonable com- 
mercial standards of fair dealing" under the particular 
circumstances. See section 9-102(a), Although "good faith" 


gotiable document of title has been duly negotiated), and 
8-303 (protected purchaser). The holders and purchas- 
ers referred to in this section do not always take priority 
over a security interest. See, e.g., section 7-503 (affording 
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does not impose a general duty of inquiry, e.g., a search of 
the records in filing offices, there may be circumstances in 
which "reasonable commercial standards of fair dealing" 
would require such a search. 

Consider, for example, a junior secured party in the 
business of financing or buying accounts who fails to un- 
dertake a search to determine the existence of prior secu- 
rity interests. Because a search, under the usages of trade 
of that business, would enable it to know or learn upon 
reasonable inquiry that collecting the accounts violated 
the rights of a senior secured party, the junior may fail to 
meet the good-faith standard. See Utility:Contractors Fi- 
nancial Services, Inc. v. Amsouth Bank, NA, 985 F.2d 1554 
(11th Cir. 1993). Likewise, a junior secured party who col- 
lects accounts when it knows or should know under the 
particular circumstances that doing so would violate the 
rights of a senior secured party, because the debtor had 
agreed not to grant a junior security interest in, or sell, 
the accounts, may not meet the good-faith test. Thus, if a 
junior secured party conducted or should have conducted 
a search and a financing statement filed on behalf of the 
senior secured party states such a restriction, the junior's 
collection would not meet the good-faith standard. On the 
other hand, if there was a course of performance between 
the senior secured party and the debtor which placed no 
such restrictions on the debtor and allowed the debtor to 
collect and use the proceeds without any restrictions, the 
junior secured party may then satisfy the requirements 


for being a holder in due course. This would be more likely’ 


in those circumstances where the junior secured party 
was providing additional financing to the debtor on an on- 
going basis by lending against or buying the accounts and 
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had no notice of any restrictions against doing so. Gen- 
erally, the senior secured party would. not be prejudiced 
because the practical effect of such payment to the junior 
secured party is little different than if the:debtor itself 
had made the collections and subsequently paid the se- 
cured ‘party from the debtor's general funds. Absent icol- 
lusion, the junior secured party would take the funds free 
of the senior security interests. See section 9-332. In con- 
trast, the senior secured party is likely to be prejudiced if 
the debtor is going out of business and the junior secured 
party collects the accounts by notifying the account debt- 
ors to make payments directly to the junior, Those collec- 
tions may not be consistent with "reasonable commercial 
standards of fair dealing." 

Whether the junior secured party CraMan as a holder 
in due course is fact-sensitive and should be decided on a 
case-by-case basis in the light of those circumstances, De- 
cisions such as Financial Management Services Ine. v, Fa- 
milian, 905-P.2d 506 (Ariz. App. Diy. 1995) (finding holder 
in due course status) could be determined differently. un- 
der this application of the good- faith requirement. 

The concepts addressed in this comment are also ap- 
plicable to junior secured parties as purchasers of instru- 
ments under section 9-330(d). See section 9-330, com- 
ment 7. 


ANNOTATIONS 


The 2015 amendment, effective July 1, 2015, amended 
the Uniform Commercial Code, as enacted by New Mexico, 
to make it uniform; and in Subsection (b), after "assertion 
Of ols "an adverse" and added "a", 


55-9-332. Transfer of money; transfer of funds from deposit account. 


(a) A transferee of money takes the money free of a security interest unless the transferee acts 
in collusion with the debtor in violating the rights of the secured party. : 

(bo) A transferee of funds from a deposit account takes the funds free of a security interest in 
the deposit account unless the transferee acts in collusion with the debtor in violating the rights 


of the secured party. 


History: 1978 Comp., § 55-9-332, enacted by Laws 
2001, ch. 189, § 52. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

1. Source. New. 

2. Scope of This Section, This section affords broad 
protection to transferees who take funds from a deposit 
account and to those who take money. The term "trans- 
feree" is not defined; however, the debtor itself is not a 
transferee, Thus this section does not cover the case in 
which a debtor withdraws money (currency) from its de- 
posit account or the case in which a bank debits an en- 
cumbered account and credits another account it main- 
tains for the debtor. 

A transfer of funds from a deposit account, to which 
subsection (b) applies, normally will be made by check, by 
funds transfer, or by debiting the debtor's deposit account 
and crediting another depositor's account. 

Example 1; Debtor maintains a deposit account with 
Bank A. The deposit account is subject to a perfected se- 
curity interest in favor of Lender. Debtor draws a check 
on the account, payable to Payee. Inasmuch as the check 
is not the proceeds of the deposit account (it is an order 
to pay funds from the deposit account), Lender's secu- 
rity interest in the deposit account does not give rise to 


a security interest in the check. Payee deposits the check 
into its own deposit account, and Bank A pays it. Unless 
Payee acted in collusion with Debtor in violating Lender's 
rights, Payee takes the funds (the credits running in favor 
of Payee) free of Lender's security interest. This is true 
regardless of whether Payee is a holder in due course of 
the check and even if Payee gave no value for the check. 
Example 2: Debtor maintains a deposit account with 
Bank A. The deposit account is subject to a perfected se- 
curity interest in favor of Lender. At Bank B's suggestion, 
Debtor moves the funds from the account at Bank A to 
Debtor's deposit account with Bank B. Unless Bank B 
acted in collusion with Debtor in violating Lender's rights, 
Bank B takes the funds (the credits running in favor of 
Bank. B) free from Lender's security interest. See subsec- 
tion (b). However, inasmuch as the deposit account main- 
tained with Bank B constitutes the proceeds of the deposit 
account at Bank A, Lender's security interest would at- 
tach to that account as proceeds. See section 9-315. 
Subsection (b) also would apply if, in the example, Bank 


A debited Debtor's deposit account in exchange for the 
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issuance of Bank A's cashier's check. Lender's security 
interest would attach to the cashier's check as proceeds 
of the deposit account, and the rules applicable to instru- 
ments would govern any competing claims to the cashier's 
check. See, e.g., sections 3-306, 9-322, 9-330, and 9-381, 

If Debtor withdraws money (currency) from an encum- 
bered deposit account and transfers the money to a third 
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party, then subsection (a), to the extent not displaced by 
federal law relating to money, applies. It contains the 
same rule as subsection (b). 

Subsection (b) applies to transfers of funds from a de- 
posit account; it does not apply to transfers of the deposit 
account itself or of an interest therein, For example, this 
section does not apply to the creation of a security interest 
in a deposit account. Competing claims to the deposit ac- 
count itself are dealt with by other article 9 priority rules. 
See sections 9-317(a), 9-327, 9-340, and 9-341. Similarly, a 
corporate merger normally would not result in a transfer 
of funds from a deposit account. Rather, it might result in 
a transfer of the deposit account itself. If so, the normal 
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rules applicable to transferred collateral would apply; this , 


section would not. 

3. Policy. Broad protection for transferees helps to en- 
sure that security interests in deposit accounts do not im- 
pair the free flow of funds. It also minimizes the likelihood 
that a secured party will enjoy a claim to whatever the 
transferee purchases with the funds. Rules concerning re- 
covery of payments traditionally have placed a high value 
on finality. The opportunity to upset a completed transac- 
tion, or even to place a completed transaction in jeopardy 
by bringing suit against the transferee of funds, should be 
severely limited. Although the giving of value usually is 
a prerequisite for receiving the ability to take free from 
third-party claims, where payments are concerned the law 
is even more protective. Thus, section 3-418(c) provides 
that, even where the law of restitution otherwise would 
permit recovery of funds paid by mistake, no recovery may 
be had from a person "who in good faith changed position 
in reliance on the payment." Rather than adopt this stan- 
dard, this section eliminates all reliance requirements 
whatsoever. Payments made by mistake are relatively 
rare, but payments of funds from encumbered deposit ac- 
counts (e.g,, deposit accounts containing collections from 
accounts receivable) occur with great regularity. In most 
cases, unlike payment by mistake, no one would object to 
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these payments. In the vast proportion of cases, the trans- 
feree probably would be able to show a change of position 
in reliance on the payment. This section does not put the 
transferee to the burden of having to make this proof. 

4. "Bad Actors." To deal with the question of the "bad 
actor," this section borrows "collusion" language from 
Article 8. See, eg., Sections 8-115, 8-508(e) [55-8-115, 
55-8-503(e) NMSA 1978]. This is the most protective (i.e., 
least stringent) of the various standards now found in 
the UCC. Compare, e.g., Section 1-201(b)(9) [55-1-201(b) 
(9) NMSA 1978] ("without knowledge that the sale vio- 
lates the rights of another person"); Section 1-201(b)(20) 
[55-1-201(b)(20) NMSA 1978] ("honesty in fact and the 
observance of reasonable commercial standards of fair 
dealing"); Section 3-302(a)(2)(v) [55-3-302(a)(2)(v) NMSA 


1978] ("without notice of any claim"). 


5. Transferee Who Does Not Take Free. This section 
sets forth the circumstances under which certain trans- 
ferees of money or funds take free of security interests. It 
does not determine the rights of a transferee who does not 
take free of a security interest. 

Example 3: The facts are as in Example 2, but, in wrong- 
fully moving the funds from the deposit account at Bank 
A to Debtor's deposit account with Bank B, Debtor acts in 
collusion with Bank B, Bank B does not take the funds free 


_ of Lender's security interest under this section. If Debtor 


grants a security interest to Bank B, section 9-327 gov- 
erns the relative priorities of Lender and Bank B. Under 
section 9-327(3), Bank B's security interest in the Bank B 
deposit account is senior to Lender's security interest in 
the deposit account as proceeds. However, Bank B's senior 
security interest does not protect Bank B against any li- 
ability to Lender that might arise from Bank B's wrongful 
conduct. 


ANNOTATIONS 


Effective dates. — Laws 2001; ch. 189, § 155 makes 
the act effective July 1, 2001. 


55-9-333. Priority of certain liens arising by operation of law. 


(a) In this section, "possessory lien" means an interest, other than a security interest or an 


agricultural lien: 


(1) that secures payment or performance of an obligation for services or materials: fur- 
nished with respect to goods by a person in the ordinary course of the person's business; 
(2) that is created by statute or rule of law in favor of the person; and 
(3) whose effectiveness depends on the person's possession of the goods. 
(b) A possessory lien on goods has priority over a security interest in the goods unless the lien 
is created by a statute that expressly provides otherwise. 


History: 1978 Comp., § 55-9-333, euestes by Laws 
2001, ch. 139, § 53. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB iy the UCC. All 
rights reserved. 

1. Source. Former section 9-310. 

2. “Possessory Liens." This section governs the rela- 
tive priority of security interests arising under this arti- 
cle and "possessory liens," i.e., common-law and statutory 
liens whose effectiveness depends on the lienor's posses- 
sion of goods with respect to which the lienor provided 
services or furnished materials in the ordinary course 
of its business. As under former section 9-310, the pos- 
sessory lien has priority over a security interest unless 
the possessory lien is created by a statute that expressly 
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provides otherwise. If the statute creating the possessory 
lien is silent as to its priority relative to a security inter- 
est, this section provides a rule of interpretation that the 
possessory lien takes priority, even if the statute has been 
construed Mhgtestetise to make the possessory lien subor- 
dinate. 


ANNOTATIONS 


Effective dates. — Laws 2001, ch. 139, § 155 makes 
the act effective July 1, 2001. 

Cross references. — For liens on personal property, 
see Chapter 48, Article 3 NMSA 1978. 

Law reviews. — For article, "The Warehouseman vs. 
the Secured Party: Who Prevails When the Warehouse- 
man's Lien Covers Goods Subject to a Security Interest?" 
see 8 Nat. Resources J. 331 (1968). 
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Am. Jur. 2d, A.L.R. and C.J.S. references. — Lien Priority as between lien for repairs and the like, 
for repairs to or services in connection, with automobile, and right-of seller under conditional sales contract, 36 
62 A.L.R. 1485. A.L.R.2d 198. 

Priority of statutory lien for storage or repairs as Priority as between artisan's lien and chattel mortgage, 
against rights.of purchasers, attaching creditors or trust- 36 A.L.R.2d 229, 
ees in bankruptcy which arose while car;was in possession Lien for storage of motor vehicle, 48 A.L.R.2d 894, 85 
of owner after accrual of storage or completion of repairs, A.L.R,3d.199. 

100 A.L.R. 80. Priority as between mechanic's lien and purchase 


money mortgage, 73 A.L.R.2d 1407. 


55-9-334, Priority of security interests in fixtures. . 


(a). A security interest under Chapter 55, Article 9 NMSA 1978 may be created in goods that 
are fixtures or may continue in goods that become fixtures. A security interest does not exist ender 
this article in ordinary building materials incorporated into an improvement on land. 

(b) Chapter 55, Article 9 NMSA 1978 does not Bie Yen! creation of an encumbrance upon aig: 
tures under real property law. 

(c) In cases not governed by Substictions (d) through (h) of this section, a security interest in 
fixtures is subordinate to a conflicting interest of an encumbrancer or owner of the related real 
property other than the debtor. 

(d) Except as otherwise provided in Subsection (h) of this section, a perfected security ‘hiterest 
in fixtures has priority over a conflicting interest of an encumbrancer or owner of the real property 
if the debtor has an interest of record in or is in possession of the real property and: 

(1) the security interest is a purchase-money security interest; 

(2). the interest of the encumbrancer or owner arises before the goods become fixtures; and 

(3) the security interest is perfected by a fixture filing before the spore become fixtures or 
within twenty days thereafter. 

(e) A perfected security interest in fixtures has petty over a epptiching interest of an encum- 
brancer or owner of the real property if: 

(1) the debtor has an interest of record in the real property or is in possession of the real 
property and the security interest: 
(A) is perfected by a fixture filing before the interest of the encumbrancer or owner 
is of record; and 
(B) has priority over any conflicting interest of a predecessor in title of the encum- 
brancer or owner; . 
(2) before the goods become fixtures, the security interest is perfected by any method per- 
mitted by Chapter 55, Article 9 NMSA 1978, and the fixtures are readily removable: 
(A) . factory or office machines; 
(B) equipment that is not primarily used or leased for use in the operation of the real 
property; or 
(C) replacements of meee appliances that are consumer goods; . 
(3) the conflicting interest is a lien on the real property obtained by legal or equitable 
proceedings after the security interest was perfected by any method permitted by this article; or 
(4) the security interest is; 
(A) created in a manufactured home in a siohin arene home transaction! and 
(B) perfected pursuant to a statute described in Paragraph (2) of Subsection (a) of 
Section 55-9-311 NMSA 1978. |. | . 
(f) A security interest in fixtures, whether or not perfected, has. priority over a con- 
flicting interest of an encumbrancer or owner of the real property if: 
(1) the encumbrancer or owner has, in an authenticated record, consented to the sash a 
interest or disclaimed an interest in the goods as fixtures; or 
(2) the debtor has a right to remove the goods as against the encumbrancer or owner. 

(g) The priority of the security interest under Paragraph (2) of Subsection (f) of this section 
continues for a reasonable time if the debtor's right to remove the Bonds as against the encum- 
brancer or owner terminates, 
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(h) A mortgage is a construction mortgage to the extent that it secures an obligation incurred 
for the construction of an improvement on land, including the acquisition cost of the land, if a re- 
corded record of the mortgage so indicates, Except as otherwise provided in Subsections (e) and (f) 
of this section, a security interest in fixtures is subordinate to a construction mortgage if a record 
of the mortgage is recorded before the goods become fixtures and the goods become fixtures before 
the completion.of the construction. A mortgage has this priority to the same extent as a construc- 
tion mortgage to the extent that it is given to refinance a construction mortgage. 


History: 1978 Comp., § 55-9-334, enacted by Laws 
2001, ch. 139, § 54,, 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

1. Source. Former section 9. 313, 

2.. Scope of This Section. This section contains rules 
governing the priority of security interests in fixtures and 
crops as against persons who claim an interest in real 
property. Priority contests with other article 9 security 
interests are governed by the other priority rules of this 
article. The provisions with respect to fixtures follow those 
of former section 9-313. However, they have been rewrit- 
ten to conform to section 2A-309 and to prevailing style 
conventions, Subsections (i).and (j) [Gj) and (k)], which ap- 
ply to crops, are new. 

3. Security Interests in Fixtures. Certain goods that 
are the subject of personal-property (chattel) financing 
become so affixed or otherwise so related to real prop- 
erty that they become part of the real property. These 
goods are called "fixtures." See section 9-102 (definition 
of "fixtures"),,Some fixtures retain their personal property 
nature: A security interest under this article may be cre- 
ated in-fixtures and may continue in goods that become 
fixtures. See subsection (a). However, if the goods are or- 
dinary building materials incorporated into an improve- 
ment on land, no security interest in them exists, Rather, 
the priority of claims to the building materials are deter- 
mined by the law governing claims to real property. (Of 
course, the fact that no security interest exists in ordinary 
building materials incorporated into an improvement on 
land does not prejudice any rights the secured party may 
have against the debtor or any other person who violated 
the secured party's rights by wrongfully incorporating the 
goods into real property.) . 

Thus, this section recognizes three categories of goods: 
(1) Those that retain their chattel character entirely and 
are not part of the real property; (2) ordinary building 
materials that have become an integral part of the real 
property and cannot retain their chattel character for pur- 
poses of finance; and (3) an intermediate class that has 
become real property for certain purposes, but as to which 
chattel financing may be preserved, 

To achieve priority under certain provisions of this sec- 
tion, a security interest must be perfected by making a 
"fixture filing" (defined in section 9-102) in the real prop- 
erty records, Because the question whether goods have be- 
come fixtures often is a difficult one under applicable real 
property law, a secured party may make a fixture filing as 
a precaution. Courts should not infer from a fixture filing 
that the secured party concedes that the goods are or will 
become fixtures. 

4. Priority in Fixtures: General. In considering prior- 
ity problems under this section, one must first determine 
whether real property claimants per se have an interest 
in the crops or fixtures as part of real property. If not, it 
is immaterial, so far as concerns real property parties as 
such, whether a security interest arising under this ar- 
ticle is perfected or unperfected. In no event does a real 
property claimant (e.g., owner or mortgagee) acquire an 
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interest in a "pure" chattel just because a security interest 
therein is unperfected. If on the other hand real property 
law gives real property parties an interest in the goods, a 
conflict arises and this section states the priorities, 

5. Priority in Fixtures; Residual Rule. Subsection (c) 
states the residual priority rule, which applies only if 
one of the other rules does not: A security interest in fix- 
tures is subordinate to a conflicting interest of an encum- 
brancer or owner of the related real property other than 
the debtor. 

6. . Priority in Fixtures: First to File or Record. Subsec- 
tion (e)(1), which follows former section 9-313(4)(b), con- 
tains the usual priority rule of conveyancing, that is, the 
first to file or record prevails. In order to achieve priority 
under this rule, however, the security interest must be per- 
fected by a "fixture filing" (defined in section 9-102), ie., a 
filing for record in the real property records and indexed 
therein, so that it will be found in a real property search. 
The condition in subsection (e)(1)(B), that the security in- 
terest must have had priority over any conflicting interest 
of a predecessor in title of the conflicting encumbrancer or 
owner, appears to limit to the first-in-time principle. How- 
ever, this apparent limitation is nothing other than an ex- 
pression of the usual rule that a person must be entitled 
to transfer what he or she has. Thus, if the fixture security 
interest is subordinate to a mortgage, it is subordinate to 
an interest of an assignee of the mortgage, even though 
the assignment is a later recorded instrument. Similarly 
if the fixture security interest is subordinate to the rights 
of an owner, it is subordinate to a subsequent grantee of 
the owner and likewise subordinate to a subsequent mort- 
gagee of the owner. 

7. Priority in Fixtures: Purchase-Money Security In- 
terests. Subsection (d), which follows former section 9- 
318(4)(a), contains the principal exception to the first-to- 
file-or-record rule of subsection (e)(1), It affords priority to 
purchase-money security interests in fixtures as against 
prior recorded real property interests, provided that the 
purchase-money security interest is filed as a fixture 
filing in the real property records before the goods be- 
come fixtures or within 20 days thereafter. This priority 
corresponds to the purchase-money priority under sec- 
tion 9-324(a), (Like other 10-day periods in former article 
9, the 10-day period in this section has been changed to 
20 days.) 

It should be emphasized that this purchase- -money pri- 
ority with the 20-day grace period for filing i is limited to 
rights against real property interests that arise before the 
goods become fixtures. There is no such priority with the 
20-day grace period as against real property interests that 
arise subsequently, The fixture security interest can de- 
feat subsequent real property interests only if it is filed 
first and prevails under the usual conveyancing rule in 
subsection (e)(1) or one of the other rules in this section, 

8. Priority in Fixtures: Readily Removable Goods, 
Subsection (e)(2), which derives from section 2A-309 and 
former section 9-313(4)(d), contains another exception to 
the usual first-to-file-or-perfect rule, It affords priority to 
the holders of security interests in certain types of read- 
ily removable goods - factory and office machines, equip- 
ment that is not primarily used or leased for use in the 
operation of the real property, and (as discussed below) 
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certain replacements of domestic appliances. This rule is 
made necessary by the confusion in the law as to whether 
certain machinery, equipment, and appliances become fix- 
tures. It protects a secured party who, perhaps in the mis- 
taken belief that the readily removable goods will not be- 
come fixtures, makes a UCC filing (or otherwise perfects 
under this article) rather than making a fixture filing. 

Frequently, under applicable law, goods of the type de- 
scribed in subsection (e)(2) will not be considered to have 
become part of the real property. In those cases, the fixture 
security interest does not conflict with a real property in- 
terest, and resort to this section is unnecessary. However, 
if the goods have become part of the real property, subsec- 
tion (e)(2) enables a fixture secured party to take prior- 
ity over a conflicting real-property interest if the fixture 
security interest is perfected by a fixture filing or by any 
other method permitted by this article, If perfection is by 
fixture filing, the fixture security interest would have pri- 
ority over subsequently recorded real property interests 
under subsection (e)(1) and, if the fixture security interest 
is a purchase-money security interest (a likely scenario), 
it would also have priority over most real property inter- 
ests under the purchase-money priority of subsection (d). 
Note, however, that unlike the purchase-money priority 
rule in subsection (d), the priority rules in subsection (e) 
override the priority given to a construction mortgage un- 
der subsection (h). 

The rule in subsection (e)(2) is limited to readily remoy- 
able replacements of domestic appliances. It does not ap- 
ply to original installations. Moreover, it is limited to appli- 
ances that are "consumer goods" (defined in section 9-102) 
in the hands of the debtor. The principal effect of the rule 
is to make clear that a secured party financing occasional 
replacements of domestic appliances in noncommercial, 
owner-occupied contexts need not concern itself with real- 
property descriptions or records; indeed, for a purchase- 
money replacement of consumer goods, perfection without 
any filing will be possible. See section 9-309(1). 

9. Priority in Fixtures: Judicial Liens. Subsection (e) 
(3), which follows former section 9-313(4)(d), adopts a 
first-in-time rule applicable to conflicts between a fixture 
security interest and a lien on the real property obtained 
by legal or equitable proceedings. Such a lien is subordi- 
nate to an earlier-perfected security interest, regardless of 
the method by which the security interest was perfected. 
Judgment creditors generally are not reliance creditors 
who search real property records. Accordingly, a perfected 
fixture security interest takes priority over a subsequent 
judgment lien or other lien obtained by legal or equitable 
proceedings, even if no evidence of the security interest 
appears in the relevant real property records. Subsection 
(e)(3) thus protects a perfected fixture security interest 
from avoidance by a trustee in bankruptcy under Bank- 
ruptcy Code section 544(a), regardless of the method of 
perfection. 

10. Priority in Fixtures: Manufactured Homes. A man- 
ufactured home may become a fixture. New subsection 
(e)(4) contains a special rule granting priority to certain 
security interests created in a "manufactured home" as 
part of a "manufactured-home transaction" (both defined 
in section 9-102). Under this rule, a security interest in a 
manufactured home that becomes a fixture has priority 
over a conflicting interest of an encumbrancer or owner of 
the real property if the security interest is perfected un- 
der a certificate of title statute (see section 9-311). Subsec- 
tion (e)(4) is only one of the priority rules applicable to 
security interests in a manufactured home that becomes a 
fixture. Thus, a security interest in a manufactured home 
which does not qualify for priority under this subsection 
may qualify under another. 

‘11. Priority in Fixtures: Construction Mortgages. The 
purchase-money priority presents a difficult problem in 
relation to construction mortgages. The latter ordinarily 
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will have been recorded even before the commencement of 
delivery of materials to the job, and therefore would take 
priority over fixture security interests were it not for the 
purchase-money priority. However, having recorded first, 
the holder of a construction mortgage reasonably expects 
to have first priority in the improvement built using the 
mortgagee's advances, Subsection (g) expressly gives pri- 
ority to the construction mortgage recorded before the 
filing of the purchase-money security interest in fixtures. 
A refinancing of a construction mortgage has the same 
priority as the construction mortgage itself. The phrase 
"an obligation incurred for the construction of an improve- 
ment" covers both optional advances and advances pursu- 
ant to commitment. Both types of advances have the same 
priority under subsection (g). 

The priority under this subsection applies only to goods 
that become fixtures during the construction period lead- 
ing to the completion of the improvement. The construc- 
tion priority will not apply to additions to the building 
made long after completion of the improvement, even if 
the additions are financed by the real property mortgagee 
under an open-end clause of the construction murigage, In 
such case, subsections (d), (e), and (f) govern. 

Although this subsection affords a construction mort- 
gage priority over a purchase-money security interest 
that otherwise would have priority under subsection (d), 
the subsection is subject to the priority rules in subsec- 
tions (e) and (f). Thus, a construction mortgage may be 
junior to a fixture security interest perfected by a fixture 
filing before the construction mortgage was recorded, See 
subsection (e)(1). 

12. Crops. Growing crops are "goods" in which a se- 
curity interest may be created and perfected under this 
article. In some jurisdictions, a mortgage of real property 
may cover crops, as well. In the event that crops are en- 
cumbered by both a mortgage and an article 9 security 
interest, subsection (i) [(j)]provides that the security inter- 
est has priority. States whose real property law provides 
otherwise should either amend that law directly or over- 
ride it by enacting subsection (j) [(k)]. 


ANNOTATIONS 


Effective dates. — Laws 2001, ch. 139, § 155 makes 
the act effective July 1, 2001. 

Decisions under former 55-9-313 NMSA 1978. — 
In light of the similarity of this section and former Sec- 
tion 55-9-313 NMSA 1978, annotations decided under 
former 55-9-313 NMSA 1978 have been included in the 
annotations in this section. 

Policy of this section is consistent with the ma- 
jority rule under precode law, in that it gives priority 
to the fixture security interest over an antecedent inter- 
est in the real estate. Honea v. Laco Auto Leasing, Inc., 
1969-NMCA-025, 80 N.M. 300, 454 P.2d 782 (decided un- 
der former law). 

When secured party may remove fixtures. — 
Where defendant's purchase money security interests 
in pumping equipment installed by tenant on property 
leased by plaintiff attached before the equipment became 
fixtures on the property, such interest was given priority 
over plaintiff's antecedent interest in the property, and 
defendant was therefore justified in removing equipment 
from land when tenant was evicted from property by 
plaintiff for failure to pay rent. Honea v. Laco Auto Leas- 
ing, Inc., 1969-NMCA-025, 80 N.M. 300, 454 P.2d 782 (de- 
cided under former law). 

Perfection of lien on mobile home. A bankruptcy 
trustee, in the position of a subsequent judgment lien 
creditor or good faith purchaser, could not avoid a credi- 
tor's lien on a mobile home that was perfected by nota- 
tion on the certificate of title, even though the home had 
become a fixture and the creditor had not made a fixture 
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filing. Lucero v. Green Tree Fin. Servicing Corp., 203 B.R. For comment, "New Mexico's Uniform Commercial Code 
322 (B.A.P. 10th Cir. 1996) (decided under former law), in Oil and Gas Transactions, "see 10 Nat. Resources J. 361 

Rose bushes as "fixtures". — Where the evidence (1970). 
showed that Chapter 11 debtor's rose bushes were planted Am. Jur. 2d, A.L.R. and C.J.S. refesdfoats — Right 
directly into the earth, secured by root systems extend- of conditional seller of chattels attached to wathin to claim 
ing three or four feet and that the bushes were intended lien on the realty, 58:A.L.R. 1121. 
to produce successive crops for over a period of seven to ‘Heating plant as a fixture, or as a part of or attached 
eight years, the rose bushes had become so attached to to realty as between mortgagor and mortgagee and their 
the real estate interest that they became fixtures within privies; as between conditional vendor and owner of re- 
the meaning of this section, and creditor's failure to file alty, or purchasers or encumbrancers thereof, 126 A.L.R. 
according to Section 55-9-401 NMSA 1978 rendered his 600. 
interest unperfected. Flores De N.M., Inc. v. Banda Negra Rights of seller of fixtures retaining title thereto, or a 
Int'l, Inc., 151 B.R. 571 (Bankr. D.N,M. 1993) (decided un- lien thereon, as against purchasers or encumbrancers of 
der former law). the realty, 141 A.L.R. 1283. 

Law reviews. — For article, "Fixtures and the Uniform oe ino cnteh or refrigerating plant as fixbare} 169 A.L.R. 
Commercial Code in New Mexico," see 4 Nat. Resources J. 478, 
109 (1964). Sorinicler system as fixture, 19 A.L.R.2d 1300. 

For article, "The Warehouseman vs. the Secured Party: Amusement apparatus or device as fixture, 41 A:L.R.2d 
Who Prevails When the Warehouseman's Lien Covers 664, 
Goods Subject to a Security Interest?" see 8 Nat. Re- Appliances, accessories, pipes or other articles con- 
sources J. 331 (1968). nected with plumbing as fixtures, 52 A.L.R.2d 222. 

For note, "Fixtures, Security Interests and Filing: Prob- Electric range as fixture as between mortgagor and 
lems of Title Examination in New Mexico," see 8 Nat. Re- mortgagee or successor in interest, 57 A.L.R.2d 1103; 
sources J. 513 (1968). ; Air conditioning appliance, equipment, apparatus or as 


fixture, 69 A.L.R.4th 359. 


55-9-335. Accessions. 


(a) A security interest may be created in an accession and continues in collateral that becomes 
an accession. 

(b) Ifa security interest is perfected when the collateral Beco nias an accession, the security 
interest remains perfected in the collateral. 

(c) Except as otherwise provided in Subsection (d) of this section, the other provisions of this 
part determine the priority of a security interest in an accession. 

(d) A security interest in an accession is subordinate to a security interest in the whole which 
is perfected by compliance with the requirements of a certificate-of-title statute under Subsection 
(b) of Section 55-9-311 NMSA 1978. | 

(e) After default, subject to Sections 55-9-601 through 55-9-628 NMSA 1978, a secured party 
may remove an accession from other goods if the security interest in the accession has priority 
over the claims of every person having an interest in the whole. 

(f) A secured party that removes an accession from other goods under Subsection (e) of this 
section shall promptly reimburse any holder of a security interest or other lien on, or owner of, the 
whole or of the other goods, other than the debtor, for the cost of repair of any physical injury to the 
whole or the other goods. The secured party need not reimburse the holder or owner for any dimi- 
nution in value of the whole or the other goods caused by the absence of the accession removed 
or by any necessity for replacing it. A person entitled to reimbursement may refuse permission to 
remove until the secured party gives adequate assurance for the performance of the obligation to 
reimburse. 


History: 1978 Comp., § 55-9-335, enacted by Laws section 9-336. Neither this section nor the following one 

2001, ch. 139, § 55. addresses the case of collateral that changes form without 
the addition of other goods. 

OFFICIAL COMMENTS 3, "Accession" vs. "Other Goods." This: section distin- 

UCC Official Comments © by ALI & the NCCUSL. Re- guishes among the "accession," the "other goods," and the 

produced with permission of the PEB for the UCC. All "whole." The last term refers to the combination of the "ac- 


cession" and the "other goods." If one person's collateral 
becomes physically united with another person's collat- 
eral, each is an "accession." 

Example 1: SP-1 holds a security interest in the debt- 
or's tractors (which are not subject to a certificate of title 
statute), and SP-2 holds a security interest in a particular 
tractor engine. The engine is installed in a tractor. From 
the perspective of SP-1, the tractor becomes an "accession" 
and the engine is the "other goods." From the perspective 


rights reserved. 

1. Source. Former section 9-314. 

2. "Accession." This section applies to an "accession," 
as defined in section 9-102, regardless of the cost or dif- 
ficulty of removing the accession from the other goods, 
and regardless of whether the original goods have come 
to form an integral part of the other goods, This section 
does not apply to goods whose identity has been lost. 
Goods of that kind are "commingled goods" governed by 
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of SP-2, the engine is the "accession" and the tractor is the 
"other goods." The completed tractor - tractor cum engine 
- constitutes the "whole." 

4, Scope. This section governs only a few issues con- 


cerning accessions. Subsection (a) contains rules govern-: 


ing continuation of a security interest in an accession, 
Subsection (b) contains a rule governing continued perfec- 
tion of a security interest in goods that become an acces- 
sion. Subsection (d) contains a special ‘priority rule gov- 
erning accessions that become: part of a whole covered by 
a certificate of title. Subsections (e) and (f) govern enforee- 
ment of a security interest in an accession, 

5. Matters Left to Other Provisions of This Article: At- 
tachment and Perfection. Other provisions of this article 
often govern accession-related issues. For example, this 
section does not address whether a secured party acquires 
a security interest in the whole if its collateral becomes 
an accession, Normally this will turn on the description of 
the collateral in the security agreement. 

Example 2: Debtor owns a computer subject to a per- 
fected security interest in favor of SP-1. Debtor acquires 
memory and installs it in the computer. Whether SP-1's 
security interest attaches to the memory depends on 
whether the security agreement covers it. 

Similarly, this section does not determine whether per- 
fection against collateral that becomes an accession is ef- 
fective to perfect a security interest in the whole. Other 
provisions of this article, including the requirements for 
indicating the collateral covered by a financing statement, 
resolve that question. 

6. Matters Left to Other Provisions of This Article: 
Priority. With one exception, concerning goods covered by 
a certificate of title (see subsection (d)), the other provi- 
sions of this part, including the rules governing purchase- 
money security interests, determine the priority of most 
security interests in an accession, including the relative 
priority of a security interest in an accession and a secu- 
rity interest in the whole. See subsection (c), 

Example 3: Debtor owns an office computer subject to a 
security interest in favor of SP-1. Debtor acquires memory 
and grants a perfected security interest in the memory 
to SP-2, Debtor installs the memory in the computer, 
at which time (one assumes) SP-1's security interest 
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attaches to the memory, The first-to-file-or-perfect rule 
of section 9-322 governs priority in the memory. If, how- 
ever, SP-2's security interest is a purchase-money secu- 
rity interest, section 9-324(a) would afford priority in the 
memory to SP-2, regardless of which security interest was 
perfected first. 

7..-Goods Covered by Certificate of Title. This section 
does govern the priority of a security interest in an acces- 
sion that is or becomes part of a whole that is subject to 
a security interest perfected by compliance with a certifi- 
cate of title statute. Subsection (d) provides that a secu- 
rity interest in the whole, perfected by compliance with 
a certificate of title statute, takes priority over a security 
interest in the accession, It enables a secured party to rely 
upon a certificate of title without having to check the UCC 
files to determine whether any components of the collat- 
eral may be encumbered. The subsection imposes a cor- 
responding risk upon those who finance goods that may 
become part of goods covered by a certificate of title. In 
doing so, it reverses the priority that appeared reasonable 
to most pre-UCC courts. 

Example 4: Debtor owns an automobile subject ‘3 a se- 
curity interest in favor of SP-1, The security interest is 
perfected by notation on the certificate of title. Debtor 
buys tires subject to a perfected-by-filing purchase-money 
security interest in favor of SP-2 and mounts the tires on 
the automobile's wheels. If the security interest in the au- 
tomobile attaches to the tires, then SP-1 acquires priority 
over SP-2. The same result would obtain if SP-1's security 
interest attached to the automobile and was perfected af- 
ter the tires had been mounted on the wheels. 


ANNOTATIONS 


Effective dates. — Laws 2001, ch. 139, § 155 makes 
the act effective July 1, 2001. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Acces- 
sion to property which is the subject of a conditional sale 
or chattel mortgage, 68 A.L.R. 1242. 

Reservation of title by conditional sale of material to 
manufacturer as affecting articles fabricated or in process 
of fabrication from the material, 111 A.L.R. 682.> 

Accession to motor vehicle, 48 A.L.R.2d 813. 


(a) In this section, "commingled goods" means goods that are physically united with other 
goods in such a manner that their identity is lost in a product or mass, 

(b) A-security interest does not exist in commingled goods as such. However, a security interest 
may attach to a product or mass that results when goods become commingled goods. 

(c) Ifcollateral becomes commingled goods, a security interest attaches to the product or mass. 

(d) Ifa security interest in collateral is perfected before the collateral becomes commingled 
goods, the security interest that attaches to the product or mass under Subsection (c) of this sec- 


tion is perfected. 


(e) Except as otherwise provided in Subsection (f) of this section, the other provisions of Sec- 
tions 55-9-301 through 55-9-342 NMSA 1978 determine the priority of a security interest that at- 
taches to the product or mass under Subsection (c) of this section. 

(f) If more than one security interest attaches to the product or mass under Subsection (c) of 


this section, the following rules determine priority: 


(1) a security interest that is perfected under Subsection (d) of this section has priority 
over a security interest that is unperfected at the time the collateral becomes commingled goods; 


or 


(2) if more than one security interest is perfected under Subsection (d) of this section, the 


security interests rank equally in proportion to the value of the collateral at the time it became 


commingled goods. 
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History: 1978 Comp., § 55-9-336, enacted by Laws 
2001, ch. 139, § 56. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

1. Source. Former section 9-315. 

2. "“Commingled Goods." Subsection (a) defines "com- 
mingled. goods." It is meant to include not only goods 
whose identity is lost through manufacturing or produc- 
tion (e.g., flour that has become part of baked goods) but 
also goods whose identity is lost by commingling with 
other goods from which they. cannot be distinguished (e.g., 
ball bearings). 

3. Consequences of Becoming "Commingled Goods." 
By definition, the identity of the original collateral cannot 
be determined once the original collateral becomes com- 
mingled goods, Consequently, the security interest in the 
specific original collateral alone is lost once the collateral 
becomes commingled goods, and no security interest in 
the original collateral can be created thereafter except as 
a part of the resulting product or mass. See subsection (b), 

Once collateral becomes commingled goods, the secured 
party's security interest is transferred from the original 
collateral to the product or mass, See subsection (c). If the 
security interest in the original collateral was perfected, 
the security interest in the product or mass is a perfected 
security interest. See subsection (d), This perfection con- 
tinues until lapse. 

4, Priority of Perfected Security Interests That Attach 
Under This Section. This section governs the priority of 
competing security interests in a product or mass only 
when both security interests arise under this section. In 
that case, if both security interests are perfected by opera- 
tion of this section (see subsections (c) and (d)), then the 
security interests rank equally, in proportion to the value 
of the collateral at the time it became commingled goods. 
See subsection (f)(2). 

Example 1: SP-1 has a perfected security interest in 
Debtor's eggs, which have a value of $300 and secure a 
debt of $400, and SP-2 has a perfected security interest 
in Debtor's flour, which has a value of $500 and secures 
a debt of $600. Debtor uses the flour and eggs to make 
cakes, which have a value of $1000. The two security in- 
terests rank equally and share in the ratio of 3:5. Applying 
this ratio to the entire value of the product, SP-1 would be 
entitled to $375 (i.e., 3/8 x $1000), and SP-2 would be en- 
titled to $625 (i.e., 5/8 x $1000). 

Example 2: Assume the facts of Example 1, except that 
SP-1's collateral, worth $800, secures a debt of $200. Re- 
call that, if the cake is worth $1000, then applying the 
ratio of 3:5 would entitle SP-1 to $375 and SP-2 to $625. 
However, SP-1 is not entitled to collect from the product 
more than it is owed. Accordingly, SP-1's share would be 
only $200, SP-2 would receive the remaining value, up to 
the amount it is owed ($600). 

Example 3: Assume that the cakes in the previous ex- 
amples have a value of only $600. Again, the parties share 
in the ratio of 3:5. If, as in Example 1, SP-1 is owed $400, 
then SP-1 is entitled to $225 (i.e., 3/8 x $600), and SP-2 is 
entitled to $375 (i.e., 5/8 x $600). Debtor receives nothing. 
If, however, as in Example 2, SP-1 is owed only $200, then 
SP-2 receives $400. 

The results in the foregoing examples remain ‘the 
same, regardless of whether SP-1 or SP-2 (or each) has a 
purchase-money security interest. 

5. Perfection: Unperfected Security Interests. The rule 
explained in the preceding comment applies only when 
both security interests in original collateral are perfected 
when the goods become commingled goods. If a security 
interest in original collateral is unperfected at the time 
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the collateral becomes commingled goods, subsection (f)(1) 
applies. 

Example 4: SP-1 has a perfected security interest in 
the debtor's eggs, and SP-2 has an unperfected security 
interést in the debtor's flour. Debtor: uses the flour and 
eggs to make cakes. Under subsection (c), both security 
interests attach to the cakes, But since SP-1's security in- 
terest was perfected at the time of commingling and SP- 
2's was not, only SP-1's security interest in the cakes is 
perfected. See subsection (d), Under subsection (f)(1) and 
section 9-322(a)(2), SP-1's perfected security interest has 
priority over SP-2's unperfected security interest. 

If both security interests are unperfected, the rule of 
section 9-322(a)(3) would apply. 

6. Multiple Security Interests. On occasion, a single 
input may be encumbered by more than one’ security in- 
terest. In those cases, the multiple secured parties should 
be treated like a single secured party for purposes of 
determining their collective share under subsection. (f) 
(2). The normal priority rules would determine how that 
share would be allocated between them. Consider the fol- 
lowing example, which is a variation on Example 1 above: 

Example 5: SP-1A has a perfected, first-priority security 
interest in Debtor's eggs. SP-1B has a perfected, second- 
priority security interest in the same collateral. The eggs 
have a value of $300. Debtor owes $200 to SP-1A and $200 
to SP-1B. SP-2 has a perfected security interest in Debt- 
or's flour, which has a value of $500 and secures a debt of 
$600. Debtor uses the flour and eges to make cakes, which 
have a value of $1000. 

For purposes of subsection (f)(2), SP-1A and SP-1B 
should be treated like a single secured party. The collec- 
tive security interest would rank equally with that of SP- 
2. Thus, the secured parties would share in the ratio of 3 
(for SP-1A and SP-1B combined) to 5 (for SP-2). Applying 
this ratio to the entire value of the product, SP-1A and 
SP-1B in the aggregate would be entitled to $375 (i.e., 3/8 
x $1000), and SP-2 would be entitled to $625 (ie., 5/8 Xx 
$1000). 

SP-1A and SP-1B would share the $375 in accordance 
with their priority, as established under other rules. In- 
asmuch as SP-1A has first priority, it would receive $200, 
and SP-1B would receive $175. — 

7.. Priority of Security Interests That Attach Other 
Than by Operation of This Section. Under subsection (e), 
the normal priority rules determine the priority of a se- 
curity interest that attaches to the product or mass other 
than by operation of this section. For example, assume 
that SP-1 has a perfected security interest in Debtor's 
existing and after-acquired baked goods, and SP-2 has 
a perfected security interest in Debtor's flour. When. the 
flour is processed into cakes, subsections (c) and (d) pro- 
vide that SP-2 acquires a perfected security interest in 
the cakes. If SP-1 filed against the baked goods before 
SP-2 filed against the flour, then SP-1 will enjoy priority 
in the cakes. See section 9-322 (first-to-file-or-perfect), But 
if SP-2 filed against the flour before SP-1 filed against the 
baked goods, then SP-2 will enjoy priority in the cakes to 
the extent of its security interest. 


ANNOTATIONS 


Effective dates. — Laws 2001, ch. 189, § 155 makes 
the act effective July 1, 2001. 

Am. Jur. 2d, A.L.R. and C.J.S. references. —: Re- 
plevin for an undivided share of the mixed mass in case of 
confusion of goods, 26 A.L.R. 1015, 

Commingling of goods subject to trust BeBe 101 
A.L.R. 465, 168 A.L.R. 359. 

Confusion of goods by accident, mistake or act of a third 
person, 39 A.L.R.2d 555. 
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55-9-337. Priority of security interests in goods covered by certificate 
of title. 


If, while a security interest in goods is perfected by any method under the law of another juris- 
diction, this state issues a certificate of title that does not show that the goods are subject to the 
security interest or contain a statement that they may be subject.to security interests not shown 
on the certificate: ! 

(1) a buyer of the goods, other ee a person in the business of selling goods of that kind, takes 
free of the security interest if the buyer gives value and receives delivery of the goods after issu- 
ance of the certificate and without knowledge of the security interest;and _ 

(2) the security interest is subordinate to a conflicting security interest in the goods that at- 
taches, and is perfected under Subsection (b) of Section 55-9-311 NMSA 1978, after issuance of the 
certificate and without the conflicting secured party's knowledge of the security interest. 


History: 1978 Comp., § 55-9-337, enacted by Laws statement that they may be subject to security interests 
2001, ch. 139, § 57. not shown on the certificate. Under this section, a buyer 
can take free of, and the holder of a conflicting security 


OFFICIAL COMMENTS interest can acquire priority over, a security interest that 
UCC Official Comments:© by AL] & the NCCUSL. Re- is perfected by any method under the law of another juris- 
produced with permission of the PEB for the UCC. All diction. The fact that the security interest has been reper- 
rights reserved. fected by possession under section 9-313 does not of itself 
1. Source. Derived from former section 9-103(2)(d), disqualify the holder of a conflicting security interest from 
2. Protection for Buyers and Secured Parties. This sec- protection under paragraph (2), 
tion affords protection to certain good-faith purchasers “ANNOTATIONS . 
for value who are likely to have relied on a "clean" cer- 
tificate of title, i.e,, one that neither shows that the goods Effective dates. — Laws 2001, ch. 139, § 155 makes 
are subject to a particular security interest nor contains a the act effective July 1, 2001. 


55-9-338. Priority of security interest or agricultural lien perfected 
by filed financing statement providing certain incorrect 
information. 


If a security interest or agricultural lien is perfected by a filed financing statement providing 
information described in Paragraph (5) of Subsection (b) of Section 55-9-516 N MSA 1978 that is 
incorrect at the time the financing statement is filed: 

(1) the security interest or agricultural lien is subordinate toa conflicting perfected security 
interest in the collateral to the extent that the holder of the conflicting security interest gives 
value in reasonable reliance upon the incorrect information; and 

(2) .a purchaser, other than a secured party, of the collateral takes free of the security interest 
or agricultural lien.to the extent that, in reasonable reliance upon the incorrect information, the 
purchaser gives value and, in the case of tangible chattel paper, tangible documents, goods, instru- 
ments or a security certificate, receives delivery of the collateral. 


History: 1978 Comp., § 55-9-338, enacted by Laws to the rights of a buyer or holder of a perfected security 
2001, ch. 139, § 58; 2005, ch. 144, § 106. interest to the extent that, in reasonable reliance on the 
incorrect information, the purchaser gives value, and, in 


OFFICIAL COMMENTS the case of tangible collateral, receives delivery of the col- 

UCC Official Comments © by ALI & the NCCUSL. Re- lateral, A purchaser who has not made itself aware of the 
produced with permission of the PEB for the UCC. All information in the filing office with respect to the debtor 
rights reserved, cannot act in "reasonable reliance" upon incorrect infor- 

1. Source. New. mations: a, 

2. Effect of Incorrect Information in Financing State- 3. Relationship to Section 9-507 [55-9-507. NMSA 
ment. Section 9-520(a) requires the filing office to reject 1978]. This section applies to financing statements that 
financing statements that’ do not contain information contain information that is incorrect at the time of filing 
concerning the debtor as specified in section 9-516(b)(5). and imposes a small risk of subordination on the filer. 
An error in this information does not render the financ- In contrast, Section 9-507 deals with financing state- 
ing statement ineffective. On rare occasions, a subsequent ments containing information that is correct, at the time 
purchaser of the collateral (i.e., a buyer or secured party) of filing but which becomes incorrect later. Except as 
may rely on the misinformation to its detriment. This sec- provided in Section 9-507 with respect to changes in the 
tion subordinates a security interest or agricultural lien name that is sufficient as the name of the debtor under 
perfected by an effective, but flawed, financing statement Section 9-503(a) [55-9-503(a) NMSA 1978], an otherwise 


1018 


© 2022 State of New Mexico, New Mexico Compilation Commission, All rights reserved. 


55-9-339 SECURED TRANSACTIONS 55-9-340 


effective financing statement does not become ineffective The 2005 amendment, effective January 1, 2006, 

if the information contained in it becomes inaccurate, changes the-phrase "chattel paper" to "tangible chattel pa- 

per" and the word "documents" to "tangible documents" in 
ANNOTATIONS Subsection (2). 


Effective dates. — Laws 2001, ch. 139, § 155 makes 
the act effective July 1, 2001. 


+ 


55-9-339. Priority subject to subordination. 


Chapter 55, Article 9 NMSA 1978 does. not pepelaniy se Ae by agreement by a person 
entitled to priority. 


History: 1978 Comp., § 55-9-339, enacted by Laws» ANNOTATIONS 
2001, ch. 139, § 59. : 
Effective dates. — Laws 2001, ch. 139, § 155 makes 
OFFICIAL COMMENTS the act effective July 1, 2001, 


eae Decisions under former 55-9-316 NMSA 1978. — 
UCC Official Comments © by ALI & the NCCUSL. Re- In light of the similarity of this section and former Sec- 


produced with permission of the PEB for the UCC. All tion 55-9-316 NMSA 1978, annotations decided under 


rights reserved, former 55-9-316 NMSA 1978 have been included in the 
1. Source. Former section 9-316. annotations in this section. 


2, Subordination by Agreement. The preceding sec- A subordination agreement by implication is 
tions deal elaborately with questions of priority, This sec- not recognized; it must be expressed. Western Bank v. 


tion makes it entirely clear that a person entitled to pri- Matherly, 1987-NMSC-052, 106 N.M. 31, 738 P.2d 903 (de- 
ority may effectively agree to subordinate its claim. Only Bd rs hoertavit ol ave SI ee , 


the person entitled to priority may make such an agree- 
ment; A person's rights cannot be adversely affected by an 
agreement to which the person is not a party. 


SUBPART 4, RIGHTS OF BANK 


55-9-340. Effectiveness of right of recoupment or set-off against deposit 
account. 


(a) ' Except as otherwise provided in Subsection (c) of this section, a bank with which a deposit 
account is maintained may exercise any right of recoupment or set-off against a secured party that 
holds a security interest in the deposit account. 

(b) Except as otherwise provided in Subsection (¢) of this section, the application. of Chap- 
ter 55, Article 9 NMSA 1978 to a’security interest in a deposit account does not affect a right of re- 
coupment or set-off of the secured party as to a deposit account maintained with the secured party. 

(c) The exercise by a bank of a set-off against a deposit account is ineffective against a secured 
party that holds a security interest in the deposit account which is perfected by control under 
Paragraph (3) of Subsection (a) of Section 55-9-104 NMSA 1978, if the set-offis based on a claim 
against the debtor. 


History: 1978 Comp., $ 55-9-340, sin bn ae Laws . debt owed by the debtor (as opposed to a debt owed to the 
2001, ch. 139, § 60. . . .~ bank by the secured party) is ineffective. The bank may, 
however, exercise its recoupment rights effectively. This 

(OFFICIAL COMMENTS result is consistent with the priority rule in section 9- 

UCC Official Comments © by ALI & the NCCUSL. Re- 327(4), under which the security interest of a bank in a 
produced with permission of the PEB for the UCC. All deposit account is subordinate to that of a secured party 


who has control under section 9-104(a)(3), 

This section deals with rights of set-off and recoupment 
that a bank may have under other law. It does not create 
a right of set-off or recoupment, nor is it intended to over- 
ride any limitations or restrictions that other law imposes 
on the exercise of those rights. 

3. Preservation of Set-Off Right. Subsection (b) makes 
clear that a bank may hold both a right of set-off against, 


rights reserved. 

1, .Source. New; subsection (b) is based on a nonuni- 
form Illinois amendment. 

2. Set-off vs. Security Interest. This, section resolves 
_ the conflict between a security interest in a deposit ac- 
count and the bank's rights of recoupment and set-off. 

Subsection (a) states the general rule and provides that 
the bank may effectively exercise rights of recoupment 5 ete : : 
and set-off against the secured party. Subsection (c) con- and an article 9 security interest in, the same deposit ac- 
tains an exception: If the secured party has control under count. By holding a security interest in a deposit account, 
section 9-104(a)(3) (i.e., if it has become the bank's cus- a bank does not impair any right of set-off it would other- 
tomer), then any set-off exercised by the bank against a wise enjoy. This subsection does not pertain to accounts 
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evidenced by an instrument (e.g., certain certificates of de- ANNOTATIONS 
: : th =. f" it : 
posit), which are excluded from the definition of "deposi Effontire Gate Lane 200 oe foo 8 be neice 


ep ate the act effective July 1, 2001. 


55-9-341. Bank's rights and duties with respect to deposit account. 


Except as otherwise provided in Subsection (c):of Section 55-9-340 NMSA 1978, and unless the 
bank otherwise agrees in an authenticated record, a bank's rights and duties with respect to a de- 
posit account’ maintained with the bank are not terminated, suspended or modified by: 

(1) the creation, attachment or perfection of a security interest in the deposit account; 

(2) the bank's knowledge of the security interest; or 

(3) the bank's receipt of instructions from the secured party. 


History: 1978 Comp., § 55-9-341, enacted by Laws the secured party's name if the right is based on a claim 
2001, ch. 139, § 61. against the debtor. This result reflects current law in 
many jurisdictions and does not appear to have unduly 


OFFICIAL COMMENTS disrupted banking practices or the payments system. 
UCC Official Comments © by ALI & the NCCUSL. Re- The more important function of this section, which is not 
produced with permission of the PEB for the UCC. All impaired by section 9-340, is the bank's right to follow 


the debtor's (customer's) instructions (e.g., by honoring 
checks, permitting withdrawals, etc.) until such time as 
the depository institution is served with judicial process 
or receives instructions with respect to the funds on de- 
posit from a secured party who has control over the de- 
posit account. 

4. Liability of Bank. This article does not determine 
whether a bank that pays out funds from an encumbered 
deposit is liable to the holder of a security interest. Al- 
though the fact that a secured party has control over the 
to ignore the instructions of the secured party unless it deposit account and the manner by which control was 
had agreed to honor them or unless other law provides achieved may be relevant to the imposition of liability, 
to the contrary. A secured party who wishes to deprive whatever rule applies generally when a bank pays, out 
the debtor of access to funds on deposit or to appropriate funds in which a third party has an interest would deter- 
those funds for itself needs to obtain the agreement of the mine liability to a secured party. Often, this rule is found 
bank, utilize the judicial process, or comply with proce- in a non-UCC adverse claim statute. 
dures set forth in other law. Section 4-303(a), concerning 5. Certificates of Deposit. This section does not ad- 


rights reserved, 

1. Source, New. 

2. Free Flow of Funds. This section is designed to pre- 
vent security interests in deposit accounts from imped- 
ing the free flow of funds through the payment system. 
Subject to two exceptions, it leaves the bank's rights and 
duties with respect to the deposit account and the funds 
on deposit unaffected by the creation or perfection of a 
security interest or by the bank's knowledge of the se- 
curity interest. In addition, the section permits the bank 


the effect of notice on a bank's right and duty to pay items, dress the obligations of banks that issue instruments evi- 
is not to the contrary. That section addresses only whether dencing deposits (e.g., certain certificates of deposit), . 
an otherwise effective notice comes too late; it does not ANNOTATIONS 
determine whether a timely notice is otherwise effective. 

3, Operation of Rule. The general rule of this section is Effective dates. — Laws 2001, ch. 1389, § 155 makes 
subject to section 9-340(c), under which a bank's right of the act effective July 1, 2001. 


set-off may not be exercised against a deposit account in 


55-9-342. Bank's right to refuse to enter into or disclose existence of 
control agreement. 


Chapter 55, Article 9 NMSA 1978 does not require a bank to enter into an agreement of the kind 
described in Paragraph (2) of Subsection (a) of Section 55-9-104 NMSA 1978, even if its customer 
so requests or directs. A bank that has entered into such an agreement is not required to confirm 
the existence of the agreement to another person unless requested to do so by its customer. 


History: 1978 Comp., § 55-9-342, enacted by Laws 2, Protection for Bank. This section protects banks 
2001, ch. 139, § 62. from the need to enter into agreements against their will 
' and from the need to respond to inquiries from persons 


OFFICIAL COMMENTS other than their customers. 
UCC Official Comments © by ALI & the NCCUSL. Re- ANN 
produced with permission of the PEB for the UCC. All OTSTIONS 
rights reserved, Effective dates. — Laws 2001, ch. 139, § 155 makes 
1... Source, New; derived from section 8-106(g). the act effective July 1, 2001. 
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55-9-401 


SECURED TRANSACTIONS 


55-9-401 


PART 4 
-RIGHTS OF THIRD PARTIES 


55-9-401. Alienability of debtor's rights. 


(a) Except as otherwise provided in Subsection (b) of this section and Sections 55-9-406 through 
55-9-409 NMSA 1978, whether a debtor's rights in collateral may be voluntarily or involuntarily 
transferred is governed by law other than Chapter 55, Article 9 NMSA 1978. 

(b) An agreement between the debtor and secured party which prohibits a transfer of the debt- 
or's rights in collateral or makes the transfer a default does not prevent the transfer from taking 


effect. 


History: 1978 Comp., § 55-9-401, enacted by Laws 
2001, ch. 139, § 63. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. , 

1. Source. Former section 9-311, 

2. Scope of This Part. This part deals with several is- 


' 


sues affecting third parties (i.e., parties other than the » 


debtor and the secured party). These issues are not ad- 
dressed in part 3, subpart 3, which deals with priorities. 
This part primarily addresses the rights and duties of ac- 
count debtors and other persons obligated on collateral 
who are not, themselves, parties to a secured transaction. 

3. Governing Law. There was some uncertainty under 
former Article 9 as to which jurisdiction's law (usually, 
which jurisdiction's version of Article 9) applied to the 
matters that this Part addresses. Part.3, Subpart 1, does 
not determine the law governing these matters because 
they do not relate to perfection, the effect of perfection or 
nonperfection, or priority. However, it might be inappro- 
priate for a designation of applicable law by a debtor and 
secured party under Section 1-301 [55-1-301 NMSA 1978] 
to control the law applicable to an independent transac- 
tion or relationship between the debtor and an account 
debtor. 

Consider an example under section 9-408: 

Example 1; State X has adopted this article; former ar- 
ticle 9 is the law of State Y. A general intangible (e.g., a 
franchise agreement) between a debtor-franchisee, D, and 
an account debtor-franchisor, AD, is governed by the law 
of State Y. D grants to SP a security interest in its rights 
under the franchise agreement. The franchise agreement 
contains a term prohibiting D's assignment of its rights 
under the agreement. D and SP agree that their secured 
transaction is governed by the law of State X. Under State 
X's section 9-408, the restriction on D's assignment is inef- 
fective to prevent the creation, attachment, or perfection 
of SP's security interest. State Y's former section 9-318(4), 
however, does not address restrictions on the creation of 
security interests in general intangibles other than gen- 
eral intangibles for money due or to become due, Accord- 
ingly, it does not address restrictions on the assignment to 
SP of D's rights under the franchise agreement. The non- 
article-9 law of State Y, which does address restrictions, 
provides that the prohibition on assignment is effective. 

This article does not provide a specific answer to the 
question of which State's law applies to the restriction 
on assignment in the example. However, assuming that 
under non-UCC choice-of-law principles the effective- 
ness of the restriction would be governed by the law of 
State Y, which governs the franchise agreement, the fact 
that State X's article 9 governs the secured transaction 


between SP and D would not override the otherwise appli- 
cable law governing the agreement. Of course, to the ex- 
tent that jurisdictions eventually adopt identical versions 
of this article and courts interpret it consistently, the 
inability to identify the applicable law in circumstances 
such as those in the example may be inconsequential. 

4, Inalienability Under Other Law. Subsection (a) 
addresses the question whether property necessarily is 
transferable by virtue of its inclusion (i.e., its eligibility as 


. collateral) within the scope of article 9. It gives a negative 


answer, subject to the identified exceptions. The substance 
of subsection (a) was implicit under former article 9. 

5. Negative Pledge Covenant. Subsection (b) is an 
exception to the general rule in subsection (a). It makes 
clear that in secured transactions under this article the 
debtor has rights in collateral (whether legal title or eq- 
uitable) which it can transfer and which its creditors can 
reach. It is best explained with an example: 

Example 2: A debtor, D, grants to SP a security interest 
to secure a debt in excess of the value of the collateral. D 
agrees with SP that it will not create’a subsequent secu- 
rity interest in the collateral and that any security inter- 
est purportedly granted in violation of the agreement will 
be void. Subsequently, in violation of its agreement with 
SP, D purports to grant a security interest in the same 
collateral to another secured party. 

Subsection (b) validates D's creation of the subsequent 
(prohibited) security interest, which might even achieve 
priority over the earlier security interest. See comment 7, 
However, unlike some other provisions of this part, such 
as section 9-406, subsection (b) does not provide that the 
agreement restricting assignment itself is "ineffective." 
Consequently, the debtor's breach may create a default. 

6. Rights of Lien Creditors. Difficult problems may 
arise with respect to attachment, levy, and other judicial 
procedures under which a debtor's creditors may reach 
collateral subject to a security interest. For example, an 
obligation may be secured by collateral worth many times 
the amount of the obligation. If a lien creditor has caused 
all or a portion of the collateral to be seized under judi- 
cial process, it may be difficult to determine the amount of 
the debtor's "equity" in the collateral that has been seized. 
The section leaves resolution of this problem to the courts, 
The doctrine of marshaling may be appropriate. 

7, Sale of Receivables. If a debtor sells an account, 
chattel paper, payment intangible, or promissory note out- 
right, as against the buyer the debtor has no remaining 
rights to transfer. If, however, the buyer fails to perfect 


- its interest, then solely insofar as the rights of certain 


1021 


third parties are concerned, the debtor is deemed to retain 
its rights and title. See section 9-318. The debtor has the 
power to convey these rights to a subsequent purchaser. If 
the subsequent purchaser (buyer or secured lender) per- 
fects its interest, it will achieve priority over the earlier, 
unperfected purchaser. See section 9-322(a)(1). 
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55-9-402 


8. Use of the Term "Assignment." The term "assign- 
ment," as used in this Article, refers to both an outright 
transfer of ownership and a transfer of an interest to se- 
cure an obligation. See section 9-102, comment 26. 


ANNOTATIONS 


Repeals and reenactments, — Laws 2001, ch. 139, § 
63 repealed former 55-9-401 NMSA 1978, as amended by 
Laws 1985, ch. 193, § 26, and enacted a new section, effec- 
tive July 1, 2001. 

Decisions under former Section 55-9-311 NMSA 
1978. — In light of the similarity of this section and for- 
mer Section 55-9-311 NMSA 1978, annotations decided 
under former Section 55-9-311 NMSA 1978 have been in- 
cluded in the annotations in this section. 

Debtor may transfer property covered by the se- 
curity agreement without notifying the creditor or se- 
curing his or its consent to such a transfer. Ryan v. Rol- 
land, 434 F.2d 353 (10th Cir. 1970) (decided under former 
law). 

Ability to transfer collateral does not affect se- 
curity interest. — The fact that collateral may be 
transferred voluntarily or involuntarily does not destroy 
or adversely affect a prior perfected security interest. 


UNIFORM COMMERCIAL CODE 


55-9-403 


Brummund v. First Nat'l Bank, 1983-NMSC-002, 99 N.M. 
221, 656 P.2d 884 (decided under former law). 
Security agreement may make transfer an event 


‘of default. — A provision in a security agreement may 


forbid transfer of collateral without prior consent or make 
such a transfer a default. Once the parties have agreed to 


such a security agreement provision, and that a violation 
‘thereof constitutes a default, the security agreement pro- 


vision will be enforced to the extent that it makes a trans- 
fer an event of default. Brummond v. First Nat'l Bank, 
1983-NMSC-002, 99 N.M. 221, 656 P.2d 884 (decided un- 
der former law). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 68A 
Am. Jur. 2d Secured Transactions § 510 et seq. 

Interest of vendee under conditional sales contract 
as subject to attachment, garnishment or execution,;61 
A.L.R. 781. : 

Interest of mortgagor or pledgor in property in posses- 
sion of mortgagee or pledgee.as subject of spite trae 83 
A.L.R. 1383. 

Validity of anti-assignment clause in contract! 37 
A.L.R.2d 1251. 

Construction and effect of UCC § 9-311 giving debtor 
right to transfer his interest in collateral, 45. A.L.R.4th 411. 

79 C.J.S. Secured Transactions § 115 et seq. 


55-9-402. Secured party not obligated on contract of debtor or in tort. 


The existence of a security interest, agricultural lien or authority given to a debtor to dispose of 
or use collateral, without: more, does not subject a secured party to liability in contract or tort for 


the debtor's acts or omissions. 


History: 1978 Comp,, § 55-9-402, enacted by Laws 
2001, ch. 139,.§ 64. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

1. Source. Former section 9-317. 

2. Nonliability of Secured Party. This section, like for- 
mer section 9-317, rejects theories on which a secured party 
might be held liable on a debtor's contracts or in tort merely 
because a security interest exists or because the debtor is 
entitled to dispose of or use collateral. This section expands 
former section 9-317 to cover agricultural liens. 


ANNOTATIONS 


Repeals and reenactments. — Laws 2001, ch. 139, § 
64 repealed former 55-9-402 NMSA 1978, as amended by 
Laws 1985, ch, 193, § 27, and enacted a new section, effec- 
tive July 1, 2001. 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 68A 
Am, Jur. 2d Secured Transactions § 554. 

Liability of one financing importation of goods for reim- 
bursement of third person who pays charges or duties, 27 
A.L.R. 1526. 

79 C.J.S. Secured Transactions § 125. 


55-9-403.. Agreement not to assert defenses against assignee. 


(a) In this section, "value" has the meaning provided in Subsection (a) of Section 55-3-303 


NMSA 1978. 


(b) Except as otherwise provided in this section, an agreement Batweet an account debtor and 
an assignor not to assert against an assignee any claim or defense that the account debtor may 
have against the assignor is enforceable by an assignee that takes an assignment: 


(1) for value; 
(2) in good.faith; 


(3) without notice of'a claim of ¢ a property or possessory right to the se assigned; and 
(4) without notice of a defense or claim in recoupment of the type that may be asserted 
against.a person entitled to enforce a pesariable instrument under Subsection (a) of Section 55-3- 


305 NMSA 1978. 


(c) Subsection (b) of this section does not apply to defenses of a type that may be asserted 
against.a holder in due course of a negotiable instrument under Subsection (b) of Section 55-3-305 


NMSA 1978. 


tA 
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(d) In a consumer transaction, if a record evidences the account debtor's obligation, law other 
than Chapter 55, Article 9 NMSA 1978 requires that the record include a statement to the effect 
that the rights of an assignee are subject to claims or defenses that the account debtor could. assert 
against the original obligee, and if the record does not include such a statement: 

(1) the record has the same effect as if the record included such a statement; and 
(2) the account debtor may assert against an assignee those claims and defenses that 
would have been available if the record included such a statement. 

(e) This section is subject to law other than Chapter 55; Article 9 NMSA 1978 which estab- 
lishes a different rule for an account debtor who is an individual and who incurred the obligation 
primarily for personal, family or household purposes. 

(f) Except as otherwise provided in Subsection (d) of this section, this section does not displace 
law other than Chapter 55, Article 9 NMSA 1978 which gives effect to an agreement by an account 
debtor not to assert a claim or defense against an assignee. 


History: 1978 Comp., § 55-9-403, enacted by Laws or general intangible that is assigned, except insofar as 
2001, ch. 139, § 65. the account, chattel paper, or general intangible itself cre- 
ates a security interest (as often is the case with chattel 

OFFICIAL COMMENTS paper). Thus, article 2, and not this article, determines 

UCC Official Comments © by ALI & the NCCUSL. Re- whether a seller of goods makes or effectively disclaims 
produced with permission of the PEB for the UCC. All warranties, even if the sale is secured. Similarly, other 


law, and not this article, determines the effectiveness of 
an account debtor's undertaking to pay notwithstanding, 
and not to assert, any defenses or claims against an as- 
signor - e.g., a "hell-or-high-water" provision in the under- 
lying agreement that is assigned. If other law gives effect 
to this undertaking, then, under principles of nemo dat, 
the undertaking would be enforceable by the assignee (se- 
cured party). If other law prevents the assignor from en- 
forcing the undertaking, this section nevertheless might 
permit the assignee to do so. The right of the assignee to 
enforce would depend upon whether, under the particular 
facts, the account debtor's undertaking fairly could be con- 
strued as an agreement that falls within the scope of this 
section and whether the assignee meets the requirements 


rights reserved. 

1. Source. Former section 9-206. 

2. Scope and Purpose. Subsection (b), like former sec- 
tion 9-206, generally validates an agreement between an 
account debtor and an assignor that the account debtor 
will not assert against an assignee claims and defenses 
that it may have against the assignor. These agreements 
are typical in installment sale agreements and leases. 
However, this section expands former section 9-206 to ap- 
ply to all account debtors; it is not limited to account debt- 
ors that have bought or leased goods, This section applies 
only to the obligations of an "account debtor," as defined 
in section 9-102. Thus, it does not determine the circum- 
stances under which and the extent to which a person : : 
who is obligated on a negotiable instrument is.disabled of this section, _ ot: 
from asserting claims and defenses. Rather, article 3 must 5. Relationship to Federal Trade Commission Rule. 
be consulted. See, e.g., sections 3-305 and 3-306. Article 3 Subsection (d) is new. It applies to rights evidenced by a 
governs even when the negotiable instrument constitutes record that is required to contain, but does not contain, the 
part of chattel paper. See section 9-102 (an obligor on a notice set forth in Federal Trade Commission Rule 433, 16 


negotiable instrument constituting part of chattel paper C.F.R. part 433 (the "Holder-in-Dug-Cour se Regulations"), 
is not an “accountdebtor”): Under this subsection, an assignee of such a record takes 


3. Conditions of Validation; Relationship to. Article subject to the consumer account debtor's claims and de- 
2c cishacetinns biemalidaies ais, account debtor's agree- fenses to the same extent as it would have if the writing 
ment only if the assignee takes an assignment for value, had contained the required notice. Thus, subsection (d) ef- 
in good faith, and without notice of conflicting claims to fectively renders waiver-of-defense clauses ineffective in 
the property assigned or of certain claims or defenses the transactions with consumers to which it applies. 
of the assignor, Like former section. 9-206, this section 6. Relationship to Other Law. Like former section 9- 
is designed to put the assignee in a position that is no 206(1), this section takes no position on the enforceability 
better and no worse than that of a holder in due course _ of waivers of claims and defenses by consumer account 
of a negotiable instrument under article 3. However, for- debtors, leaving that question to other law. However, the 
mer section 9-206 left open certain issues, e.g., whether reference to "law other than this article" in subsection (e) 
the section incorporated the special article 3 definition encompasses administrative rules and regulations; the 
of "value" in section 3-303 or the generally applicable reference ree former BEELCT Ox206(3) ihnte Ore plgepaisatets 
definition in section 1-201(44). Subsection (a) addresses ute or decision") arguably did not. 
this question; it provides that "value" has the meaning — This section does not displace other law that gives effect 
specified in section 3-303(a). Similarly, subsection (c) pro- to a nonconsumer account debtor's agreement not to as- 
vides that subsection (b) does not validate an agreement sert defenses against an assignee, even if the agreement 
with respect to defenses that could be asserted against a would not qualify under subsection (b). See subsection (f). 
holder in due course under. section 3-305(b) (the’so-called It validates, but does not invalidate, agreements made by 
"real" defenses). In 1990, the definition of "holder in due a nonconsumer account debtor, This section also does not 
course" (section 3-302) and the articulation of the rights displace other law to the extent that the other law per- 
of a holder in due course (sections 3-305 and 3-306) were mits an assignee, who takes an ee neh rade 
revised substantially. This section tracks more closely the of a claim of a property or possessory right, a defense, 
rules of sections 3-302, 3-305, and 3-306. or a claim in recoupment, to enforce an account debtor's 

4, Relationship to Terms of Assigned Property, Former agreement not to assert claims and defenses against the 
section 9-206(2), concerning warranties accompanying the assignor ce A Seals water" agreement). a pase 
sale of goods, has been deleted as unnecessary. This article ment 4. It also does not displace an assignee’s right to as- 
does not regulate the terms of the account, chattel paper, sert that an account debtor is estopped from asserting a 
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claim or defense. Nor does this section displace other law course of a negotiable instrument. GECC v. Tidenberg, 
with respect to waivers of potential future claims and de- 1967-NMSC-126, 78 N.M. 59, 428 P.2d 33, 40 A.L.R.3d 
fenses that are the subject of an agreement between the 1151 (1967), 
account: debtor and the assignee. Finally, it does not dis- Law reviews. — For comment, "Assignments - Maker's 
place section 1-107, concerning waiver of a breach that al- Defenses Cut ‘Off - Uniform Commercial Code § 9-206," 
legedly already has occurred, see 5 Nat. Resources J. 408 (1965). 

For article, "Essential Attributes of Commercial Paper 

ANNOTATIONS | Part I,""ee 1 N.M, L. Rev. 479 (1971). 

Ni . For note, "Self-Help Repossession Under the Uniform 
ee ee. 408 NMSA Hier wy ge eee Commercial Code: The Constitutionality of Article 9, Sec- 
Laws 1986, ch. 36, § 1, and enacted a new section, effective tion 503," see 4 N.M. L. Rev. 75 (1973). : 
July 1, 2001. Am. Jur. 2d, A.L.R. and C.5.S. references. aa Condi- 

Decisions under former Section 55-9-206 NMSA tional buyer's right to maintain action for conversion and 
1978, — In light of the-similarity of this section and for- damages recoverable as affected by defendant's recogni- 
mer Section 55-9-206 NMSA 1978, annotations decided tion of conditional seller's title or rights, 116 A.L.R, 904. 
under former 55-9-206 NMSA 1978 have been included i in Rights of parties’ to conditional sale as affected by 
the annotations in this section. _ breach of warranty, 180 A.L.R. 753. 

Public policy encourages freedom between com- Warranty of title by seller, 132 A.L.R. 338. 


Construction and application of provision in conditional 


etent ti f the right to contract, and i 
F Beene Bie Saree Gevenan Tt sale contract. regarding implied warranties, 139 A.L.R. 


the enforcement of contracts, unless they clearly contra- 


vene some positive law or rule of public morals, GECC v. 1276. 

Tidenberg, 1967-NMSC-126, 78 N.M. 59, 428 P.2d 33, 40 Constitutionality, construction and So alipation of stat- 
A.L.R.3d 1151 (1967). ute respecting sale, assignment or transfer of retail in- 
Legislature allows limitations on claims against stallment contracts, 10 A.L.R.2d 447. . 
assignees of sellers, — By adopting this section, the Estoppel of obligor to assert against transferee of condi- 
New Mexico legislature has established a policy favoring tional sales contract, installment improvement or repair 
the validity of an agreement not to assert against an as- contract or related commercial paper, defenses or equities 

signee any claim or defense which the buyer may have available against transferor, 44 A.L.R.2d 196. 

against the seller, and especially when the transaction in- Validity, in contract, for installment sale of consumer 
volves both a negotiable note and a security agreement, goods, or commercial paper given in connection therewith, 
so long as the assignee takes for value, in good faith and of provision waiving, as against assignee, defenses good 
without notice of a claim or defense, except as to defenses against seller, 39 A.L.R.3d 518. 

of a type which may be asserted against a holder in due 79 C.J.S. Secured Transactions, § 140. 


55-9-404. Rights acquired by assignee; claims aad defenses against 
assignee. 


(a) Unless an account debtor has made an enforceable agreement not to assert defenses or 
claims, and subject to Subsections (b) through (e) of this section, the rights of an assignee are sub- 
ject to: 

(1) all terms of the agreement between the acbolitit debtor gd assignor “ntl any defense 
or claim in recoupment arising from the transaction that gave rise to the contract; and 

(2) any other defense or claim of the account debtor against the assignor which:accrues 
before the account debtor receives a notification of the assignment authenticated by the assignor 
or the assignee. 

(b) Subject to Subsection (c) of this section and except as otherwise provided in Subsection 
(d) of this section, the claim of an account debtor against an assignor may be asserted against an 
assignee under Subsection (a) of this section only to reduce the amount the account debtor owes. 

(c) This section is subject to law other than Chapter 55, Article 9 NMSA.1978 which estab- 
lishes a different rule for an account debtor who is an individual and who incurred the obligation 
primarily for personal, family or household purposes. 

(d) In a consumer transaction, if'a record evidences the account debtor's obligation, law other 
than Chapter 55, Article 9 NMSA 1978 requires that the record include a statement to 'the effect 
that the account debtos s recovery against an assignee with respect to claims and defenses against 
the assignor may not exceed amounts paid by the account debtor under the record, and if the re- 
cord does not include such a statement, the extent to which a claim of an account debtor against 
the assignor may be asserted against an assignee is determined as if the record included such a 
statement. 

(e) This section does not apply to an assignment of a eb tineerachh gat ari a receivable: 
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History: 1978 Comp., § 55-9-404, enacted by Laws | 


2001, ch. 139, § 66. 
OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re: 
produced with permission of the PEB for the UCC. All 
rights reserved, 

1. Source. Former section 9-318(1). 

2. Purpose; Rights of Assignee in General. Subsec- 
tion (a), like former section 9-318(1), provides that an as- 
signee generally takes an assignment subject to defenses 
and claims of an account debtor. Under subsection (a)(1), 


if the account debtor's defenses on an assigned claim arise | 


from ‘the transaction that gave rise to the contract with 
the assignor, it makes no difference whether the defense or 
claim accrues before or after the account debtor is notified 


of the assignment. Under subsection (a)(2), the assignee © 


takes subject to other defenses or claims only if they ac- 
crue before the account debtor has been notified of the as- 
signment. Of course, an account debtor may waive its right 
to assert defenses or claims against an assignee under 
section 9-403 or other applicable law. Subsection (a) tracks 
section 3-305(a)(3) more closely than its predecessor, 

8. Limitation on Affirmative Claims. Subsection (b) is 
new. It limits the claim that the account debtor may assert 
against an assignee. Borrowing from section 3-305(a)(3) 
and cases construing former section 9-318, subsection (b) 
generally does not afford the account debtor the right to 
an affirmative recovery from an assignee. ; 

4, Consumer Account Debtors; Relationship to Federal 
Trade Commission Rule, Subsections (c) and (d) also are 
new. Subsection (c) makes clear that the rules of this sec- 
tion are subject to other law establishing special rules for 
consumer account debtors. An "account debtor who is an 
individual" as used in subsection (c) includes individuals 
who are jointly or jointly and severally obligated. Subsec- 
tion (d) applies to rights evidenced by a record that is re- 
quired to contain, but does not contain, the notice set forth 
in Federal Trade Commission Rule 433, 16 C.F.R. part 433 
(the "Holder-in-Due-Course Regulations"), Under subsec 
tion (d), a consumer account debtor has the same right to 
an affirmative recovery from an assignee of such a record 
as the consumer would have had against the assignee had 
the record contained the required notice. 

5. Scope; Application to "Account Debtor." This section 
deals only with the rights and duties of "account debtors" 
- and for the most part only with account debtors on ac- 
counts, chattel paper, and payment intangibles. Subsec- 
tion (e) provides that the obligation of an insurer with re- 
spect to a health care insurance receivable is governed by 
other law. References in this section to an "account debtor" 
include account debtors on collateral that is proceeds. Nei- 
ther this section nor any other provision of this article, 
including sections 9-408 and 9-409, provides analogous 
regulation of the rights and duties of other obligors’ on 
collateral, such as the maker of a negotiable instrument 
(governed by article 3), the issuer of or nominated person 
under a letter of credit (governed by article 5), or the is- 
suer of a security (governed by article 8). Article 9 leaves 
those rights and duties untouched; however, section 9-409 
deals with the special case of letters of credit. When chat- 


tel paper is composed in part of a negotiable instrument; ° 


the obligor on the instrument is not an "account debtor," 
and article 3 governs the rights of the assignee of the 
chattel paper with respect to the issues that this section 
addresses. See, e.g., section 3-601 (dealing with discharge 
of an obligation to pay a negotiable instrument),’ 


ANNOTATIONS 


Repeals and reenactments, — Laws 2001, ch. 139, § 


66 repealed former 55-9-404 NMSA 1978, as amended. by 
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Laws 1986, ch. 36, § 2,.and enacted a new section, effective 
July 1, 2001. 

Decisions under former Section 55-9-318 NMSA 
1978. — Tn light of the similarity of this section and for- 
mer Section 55-9-318 NMSA 1978, annotations decided 
under former 55-9-318 NMSA 1978 have been included in 
the annotations in this section. 

Debtor may raise defenses against assignee of 
chose in action, — An assignee of’a chose in action ac- 
quires by virtue of his assignment nothing more than the 
assignor had, and all equities and defense which could 
have been raised by the debtor against the assignor are 


‘available to the debtor against the assignee. Associates 


Loan, Co. v, Walker, 1966-NMSC-137, 76 N.M. 520,,416 
P.2d 529 (decided under former law), 

Payment to materialman based on defenses 
against assignee. A material supplier on a public 
construction project was entitled, to funds interpled by a 
subcontractor as against the claim of a financing company, 
not on the basis of a public policy preference for material- 
men, but because defenses to payment to the finance com- 
pany were available to the subcontractor under Subsec- 
tions (1)(a) and (1)(b) (now Paragraphs (a)(1) and (a)(2)) 
of this section. Hasse Contracting Co. v, KBK Fin., Inc., 
1999-NMSC-023, 127 N.M. 316, 980 P.2d 641 (decided un- 
der former law). 

Materialman's implied lien takes priority. — An 
obligation to pay materialmen is implied in all contracts 
subject to the materialmen's lien statute (Chapter 48, Ar- 
ticle 2 NMSA 1978) or the Little Miller Act; Section 13- 
14-18 NMSA 1978; the account debtor is consequently 
permitted to assert an assignor/subcontractor's failure to 
pay its supplier as a defense or set-off against a claim by 
an assignee/factor holding a perfected security interest in 
the assignor/subcontractor's accounts, Hasse Contracting 
Co, v. KBK Fin., Inc., 1998-NMCA-088, 125 N.M. 17, 956 
P.2d 816, aff'd, 1999-NMSC-023, 127 N.M. 316, 980 P.2d 
641 (decided under former law). 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 68A 
Am. Jur. 2d Secured Transactions § 538. : 

Rights and duties in respect of property subject of con- 
ditional sale as between seller and seller's assignee, 65 
A.L.R. 783. 

Right’ as between surety on contractor's bond and as- 
signee of money to become due on contract, 76 A.L.R. 917. 

Priority as between assignee of rights of, and subse- 
quent buyer from, conditional seller, 88 A.L.R. 109. 

Notice to debtor as affecting priority as between differ- 
ent assignees of same chose in action, 110 A,L.R. 774. 

Priority between assignee and surety of contractor who 
completes contract'as to money earned by contractor but 
unpaid before-default, 164 A.L.R, 613. 

Constitutionality, construction and application of stat- 
ute respecting sale, assignment or transfer of retail in- 
stallment contracts, 10 A.L.R.2d 447. 

Validity of anti-assignment clause in contract, 37 
A,L.R.2d 1251. ry dail 

Transferee of commercial paper given by purchaser of 
chattel and’secured by conditional sale, retention of title, 
or chattel mortgage as subject to defenses which chattel 
purchaser could assert against seller, 44 A.L.R.2d 8, 39 


» AL.R.8d 618. .. 


Construction and operation of UCC § 9-318(3) providing 
that account debtor is authorized to pay assignor until he 
receives notification to pay assignee, 100 A.L.R.3d 1218, 

79 C.J.S. Secured Transactions § 134. 
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55-9-405. Modification of assigned contract. 


(a) A modification of or substitution for an assigned contract is effective against an assignee if 
made in good faith. The assignee acquires corresponding rights under the modified or substituted 
contract. The assignment may provide that the modification or substitution is a breach of contract 
by the assignor, This subsection is subject to Subsections (b) through (d) of this section. 

(b) Subsection (a) of this section applies to the extent that: 

(1) the right to payment or a part thereof under an assigned contract has not been fully 


earned by performance; or 


(2) the right to payment or a part thereof has been fully earned by performance and the 
account debtor has not received notification of the assignment under Subsection (a) of Section 55- 


9-406 NMSA 1978. 


(c) This section is subject to law other than Chapter 55, Article 9 NMSA 1978 which estab- 
lishes a different rule for an account debtor who is an individual and who incurred the obligation 
primarily for personal, family or household purposes. 

(d) This section does not apply to an assignment of a health-care-insurance receivable. 


History: 1978 Comp., § 55-9-405, enacted by Laws 
2001, ch, 189, § 67. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with Penrtiiasion: of the PEB for the UCC, All 
rights reserved, 

1, Source, Former. section 9-318(2). 

2. Modification of Assigned Contract. The ability of ac- 
count debtors and assignors to modify assigned contracts 
can be important, especially in the case of government 
contracts and complex contractual arrangements (e.g., 
construction contracts) with respect to which modifica- 
tions are customary. Subsections (a) and (b) provide that 
good-faith modifications of assigned contracts are binding 
against an assignee to the extent that (i) the right to pay- 
ment has not been fully earned or (ii) the right to payment 
has been earned and notification of the assignment has 
not been given to the account.debtor. Former section 9- 
318(2) did not validate modifications of fully-performed 
contracts under any circumstances, whether or not noti- 
fication of the assignment had been given to the account 
debtor. Subsection (a) protects the interests of assignees 
by (i) limiting the effectiveness of modifications to those 
made in good faith, (ii) affording the assignee with cor- 
responding rights under the contract as modified, and (iii) 
recognizing that the modification may be a breach of the 
assignor's agreement with the assignee. 

3. Consumer Account Debtors. Subsection (c) is new. 
It makes clear that the rules of this section are subject to 
other law establishing special rules for consumer account 
debtors. 

4. Account Debtors on Health-Care-Insurance Re- 
ceivables. Subsection (d) also is new. It provides that this 
section does not apply to an assignment of a health-care- 
insurance receivable. The obligation of an insurer with 


respect to a health-care-insurance receivable is governed 
by other law. 


ANNOTATIONS 


Repeals and reenactments. — Laws 2001, ch, 189, § 
67 repealed former 55-9-405 NMSA 1978, as amended by 
Laws 1986, ch. 36, § 3, and enacted a new section, effective 


July 1, 2001. 


Am, Jur. 2d, A.L.R. and C.J.S. references, — 68A 
Am, Jur. 2d Secured Transactions § 538. 

Rights and duties in respect of property subject of con- 
ditional sale as between seller and seller's assignee, 65 
A.L.R. 783. 

Right as between surety on contractor's bond and as- 
signee of money to become due on contract, 76 A.L.R, 917, 

Priority as between assignee of rights of, and subse- 
quent buyer from, conditional seller, 88 A.L.R. 109, 

Notice to debtor as affecting priority as between differ- 
ent assignees of same chose in action, 110 A.L.R. 774. 

Priority between assignee and surety of contractor who 
completes contract as to money earned by contractor but 
unpaid before default, 164 A.L.R. 613. 

Constitutionality, construction and application of stat- 
ute respecting sale, assignment or transfer of retail in- 
stallment contracts, 10 A.L.R.2d 447. 

Validity of anti-assignment clause in contract, 37 
A.L.R.2d 1251. 

Transferee of commercial paper given by purchaser of 
chattel and secured by conditional sale, retention of title, 
or chattel mortgage as subject to defenses which chattel 
purchaser could assert against seller, 44 A.L.R.2d 8, 39 
A.L.R.3d 518. 

Construction and operation of UCC § 9-318(3) providing 
that account debtor is authorized to pay assignor until he 
receives notification to pay assignee, 100 A.L.R.3d 1218. 

79 C.J.S, Secured Transactions § 134. 


55-9-406. Discharge of account debtor; notification of assignment; 
identification and proof of assignment; restrictions on 
assignment of accounts, chattel paper, payment intangibles 
and promissory notes ineffective. 


(a) Subject to Subsections (b) through (i) of this section, an account debtor on an account, chat- 
tel paper or a payment intangible may discharge its obligation by paying the assignor until, but 
not after, the account debtor receives a notification, authenticated by the assignor or the assignee, 
that the amount due or to become due has been assigned and that payment is to be made to the 
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assignee. After receipt of the notification, the account debtor may discharge its obligation by pay- 
ing the assignee and may not discharge the obligation by paying the assignor. 

(b) Subject to Subsection (h) of this section, notification is ineffective under Subsection (a) of 
this section: | 

(1) ifit does not reasonably identify the rights assigned; 

(2) to the extent that an agreement between an account debtor and a seller of a payment 
intangible limits the account debtor's duty to pay a person other than the seller and the limitation 
is effective under law other than Chapter 55, Article 9 NMSA 1978; or 

(3) at the option of an account debtor, if the notification notifies the account debtor to make 
less than the full amount of any installment or other periodic payment to the assignee, even if: 

(A) only a portion of the account, chattel paper or payment intangible has been as- 
signed to that assignee; : 

(B) a portion has been assigned to another assignee; or 

(C) the account debtor knows that the assignment to that assignee is limited. 

(c) Subject to Subsection (h) of this section, if requested by the account debtor, an assignee 
shall seasonably furnish reasonable proof that the assignment has been made. Unless the as- 
signee complies, the account debtor may discharge its obligation by paying the assignor, even if the 
account debtor has received a notification under Subsection (a) of this section. 

(d) Except as otherwise provided in Subsection (e) of this section and Sections 55-2A-303 and 
55-9-407 NMSA 1978, and subject to Subsection (h) of this section, a term in an agreement be- 
tween an account debtor and an assignor or in a promissory note is ineffective to the extent that it: 

(1) prohibits, restricts or requires the consent of the account debtor or person obligated 
on the promissory note to the assignment or transfer of, or the creation, attachment, perfection or 
enforcement of a security interest in, the account, chattel paper, payment intangible or promissory 
note; or : 
(2) provides that the assignment or transfer or the creation, attachment, perfection or 
enforcement of the security interest may give rise to a default, breach, right of recoupment, claim, 
defense, termination, right of termination or remedy under the account, chattel paper, payment 
intangible or promissory note. 

(e) Subsection (d) of this section does not apply to the sale of a payment intangible or promis- 
sory note, other than a sale pursuant to a disposition under Section 55-9-610 NMSA 1978 or an 
acceptance of collateral under Section 55-9-620 NMSA 1978. 

(f) Except as otherwise provided in Sections 55-2A-303 and 55-9-407 NMSA 1978 and subject 
to Subsections (h) and (i) of this section, a rule of law, statute or regulation that prohibits, restricts 
or requires the consent of a government, governmental body or official, or account debtor to the 
assignment or transfer of, or creation of a security interest in, an account or chattel paper is inef- 
fective to the extent that the rule of law, statute or regulation: 

(1) prohibits, restricts or requires the consent of the government, governmental body or 
official, or account debtor to the assignment or transfer of, or the creation, attachment, perfection 
or enforcement of a security interest in the account or chattel paper; or 

(2) provides that the assignment or transfer or the creation, attachment, perfection or 
enforcement of the security interest may give rise to a default, breach, right of recoupment, claim, 
defense, termination, right of termination or remedy under the account or chattel paper. 

(g) Subject to Subsection (h) of this section, an account debtor may not waive or vary its option 
under Paragraph (3) of Subsection (b) of this section. 

(h) This section is subject to law other than Chapter 55, Article 9 NMSA 1978 that establishes 
a different rule for an account debtor who is an individual and who incurred the obligation primar- 
ily for personal, family or household purposes. 

(i) This section does not apply to an assignment of a health-care-insurance receivable. 

(j) This section is subject to laws other than Chapter 55, Article 9 NMSA‘1978 to the extent 
that those laws prohibit or restrict the assignment, transfer of or creation of a security interest in 
benefits, compensation, any other account or chattel paper. 
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History: 1978 Comp., § 55-9-406, enacted: by Laws 
2001, ch. 139, § 68; 2013, ch. 187, § 10. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC, All 
rights reserved. 

1. Source. Former section 9-318(3), (4). 

2. Account Debtor's Right to Pay Assignor Until Noti- 
fication, Subsection (a) provides the general rule concern- 
ing an account debtor's right to pay the assignor until the 
account debtor receives appropriate notification, The revi- 
sion makes clear that once the account debtor receives the 
notification, the account debtor cannot discharge its obli- 
gation by paying the assignor. It also makes explicit that 
payment to the assignor before notification, or payment 
to the assignee after notification, discharges the obliga- 
tion. No change in meaning from former section 9-318 is 
intended. Nothing in this section conditions the effective- 
ness of a notification on the identity of the person who 
gives it. An account debtor that doubts whether the right 
to payment has been assigned may avail itself of the pro- 
cedures in subsection (c). See comment 4. 

An effective notification under subsection (a) must be 
authenticated. This requirement normally could be satis- 
fied by sending notification on the notifying person's let- 
terhead or on a form on which the notifying person's name 
appears. In each case the printed name would be a symbol 
adopted by the notifying person for the purpose of iden- 
tifying the person and adopting the notification. See sec- 
tion 9-102 (defining "authenticate"). 

Subsection (a) applies only to account debtors on ac- 
counts, chattel paper, and payment intangibles. (Sec- 
tion 9-102 defines the term "account debtor" more broadly, 
to include those obligated on all general intangibles.) Al- 
though subsection (a) is more precise than its predecessor, 
it probably does not change the rule that applied under 
former article 9. Former section 9-318(3) referred to the 
account debtor's obligation to "pay," indicating that the 
subsection was limited to account debtors on accounts, 
chattel paper, and other payment obligations. 

3. Limitations on Effectiveness of Notification. Sub- 
section (b) contains some special rules concerning the ef- 
fectiveness of a notification under subsection (a), 

Subsection (b)(1) tracks former section 9-318(3) by mak- 
ing ineffective a notification that does not reasonably 
identify the rights assigned. A reasonable identification 
need not identify the right to payment with specificity, but 
what is reasonable also is not left to the arbitrary decision 
of the account debtor. If an account debtor has doubt as to 
the adequacy of a notification, it may not be safe in dis- 
regarding the notification unless it notifies the assignee 
with reasonable promptness as to the respects in which 
the account debtor considers the notification defective. 

Subsection (b)(2), which is new, applies only to sales of 
payment intangibles, It makes a notification ineffective 
to the extent that other law gives effect to an agreement 
between an account debtor and a seller of a payment in- 
tangible that limits the account debtor's duty to pay a 
person other than the seller, Payment intangibles are sub- 
stantially less fungible than accounts ‘and chattel paper. 
In some (e.g., commercial bank loans), account debtors 
customarily and legitimately expect that they will not be 
required to pay any person other than the financial insti- 
tution that has advanced funds. 

It has become common in financing transactions to as- 
sign interests in a single obligation to more than one as- 
signee. Requiring an account debtor that owes a single 
obligation to make multiple payments to multiple as- 
signees would be unnecessarily burdensome, Thus, under 
subsection (b)(8), an account debtor that is notified to pay 
an assignee less than the full amount of any installment 
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or other periodic payment has the option to treat the no- 
tification as ineffective, ignore the notice, and discharge 
the assigned obligation by paying the assignor. Some ac- 
count debtors may not realize that the law affords them 
the right to ignore certain notices of assignment with im- 
punity. By making the notification ineffective at the ac- 
count debtor's option, subsection (b)(3) permits an account 
debtor to pay the assignee in accordance with the notice 
and thereby to satisfy its obligation pro tanto. Under sub- 
section (g), the rights and duties created by subsection (b) 
(3) cannot be waived or varied. . 

4. Proof of Assignment. Subsection (c) links payment 
with discharge, as in subsection (a). It follows former sec- 
tion 9-318(3) in referring to the right of the account debtor 
to pay the assignor if the requested proof of assignment is 
not seasonably forthcoming. Even if the proof is not forth- 
coming, the notification of assignment would remain ef- 
fective, so that, in the absence of reasonable proof of the 
assignment, the account debtor could discharge the obli- 
gation by paying either the assignee or the assignor. Of 
course, if the assignee did not in fact receive an assign- 
ment, the account debtor cannot discharge its obligation 
by paying a putative assignee who is a stranger. The ob- 
servations in comment 8 concerning the reasonableness of 
an identification of a right to payment also apply here. An 
account debtor that questions the adequacy of proof sub- 
mitted by an assignor would be well advised to promptly 
inform the assignor of the defects. 

An account debtor may face another problem if its obli- 
gation becomes due while the account debtor is awaiting 
reasonable proof of the assignment that it has requested 
from the assignee. This section does not excuse the account 
debtor from timely compliance with its obligations. Conse- 
quently, an account debtor that has received a notification 
of assignment and who has requested reasonable proof of 
the assignment may discharge its obligation by paying the 
assignor at the time (or even earlier if reasonably neces- 
sary to avoid risk of default) when a payment is due, even 
if the account debtor has not yet received a response to its 
request for proof. On the other hand, after requesting rea- 
sonable proof of the assignment, an account debtor may not 
discharge its obligation by paying the assignor substan- 
tially in advance of the time that the payment is due unless 
the assignee has failed to provide the proof seasonably. 

5. Contractual Restrictions on Assignment. Former 
section 9-318(4) rendered ineffective an agreement be- 
tween an account debtor and an assignor which prohib- 
ited assignment of an account (whether outright or to se- 
cure an obligation) or prohibited a security assignment of 
a general intangible for the payment of money due or to 
become due. Subsection (d) essentially follows former sec- 
tion 9-318(4), but expands the rule of free assignability to 
chattel paper (subject to sections 2A-303 and 9-407) and 
promissory notes and explicitly overrides both restrictions 
and prohibitions of assignment. The policies underlying 
the ineffectiveness of contractual restrictions under this 
section build on common-law developments that essen- 
tially have eliminated legal restrictions on assignments 


_of rights to payment as security and other assignments 


of rights to payment such as accounts and chattel paper. 
Any that might linger for accounts and chattel paper are 
addressed by new subsection (f), See comment 6. 

Former section 9-318(4) did not apply to a sale of a pay- 
ment intangible (as described in the former provision, "a 


_. general. intangible for money due or to become due") but did 
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apply to an assignment of a payment intangible for secu- 
rity. Subsection (e) continues this approach and also makes 
subsection (d) inapplicable to sales of promissory notes: Sec- 
tion 9-408 addresses anti-assignment clauses with respect 
to sales of payment intangibles and promissory notes. 

Like former section 9-818(4), subsection (d) provides 
that anti-assignment clauses are "ineffective." The quoted 
term means that the clause is of no effect whatsoever; the 


© 2022 State of New Mexico, New Mexico Compilation Commission, All rights reserved. 


55-9-406 


clause does not prevent the assignment from taking effect 
between the parties and the prohibited assignment does 
not constitute a default under the agreement between the 
account debtor and assignor. However, subsection (d) does 
not override terms that do not directly prohibit, restrict, 
or require consent to an assignment but which might, 
nonetheless, present a practical impairment of the as- 
signment. Properly read, however, subsection (d) reaches 
only covenants that prohibit, restrict, or require consents 
to assignments; it does not override all terms that might 
"impair" an assignment in fact. 

Example: Buyer enters into an agreement with Seller 
to buy equipment that Seller is to manufacture according 
to Buyer's specifications, Buyer agrees to make a series of 
prepayments during the construction process. In return, 
Seller agrees to set aside the prepaid funds in a special 
account and to use the funds solely for the manufacture 
of the designated equipment. Seller also agrees that it 
will not assign any of its rights under the sale agreement 
with Buyer. Nevertheless, Seller grants to Secured Party a 
security interest in its accounts, Seller's anti-assignment 
agreement is ineffective under subsection (d); its agree- 
ment concerning the use of prepaid funds, which is not a 
restriction or prohibition on assignment, is not. However, if 
Secured Party notifies Buyer to make all future payments 
directly to Secured Party, Buyer will be obliged to do so 
under subsection (a) if it wishes the payments to discharge 
its obligation. Unless Secured Party releases the funds to 
Seller so that Seller can comply with its use-of-funds cov- 
enant, Seller'will be in breach of that covenant. 

In the example, there appears to be a plausible business 
purpose for the use-of-funds covenant. However, a court 
may conclude that a covenant with no business purpose 
other than imposing an impediment to an assignment ac- 
tually is a direct restriction that is rendered ineffective by 
subsection (d). 

6. Legal Restrictions on Assignment, Former sec- 
tion 9-318(4), like subsection (d) of this section, addressed 
only contractual restrictions on assignment. The former 
section was grounded on the reality that legal, as op- 
posed to contractual, restrictions on assignments of rights 
to payment had largely disappeared. New subsection (f) 
codifies this principle of free assignability for accounts 
and chattel paper. For the most part the discussion of con- 
tractual restrictions in comment 5 applies as well to legal 
restrictions rendered ineffective under subsection (f), 

7. Multiple Assignments. This section, like former 
section 9-318, is not a complete codification of the law of 
assignments of rights to payment. In particular, it is si- 
lent concerning many of the ramifications for an account 
debtor in cases of multiple assignments of the same right, 
For example, an assignor might assign the same receiv- 
able to multiple assignees (which assignments could be 
either inadvertent or wrongful). Or, the assignor could as- 
sign the receivable to assignee-1, which then might. reas- 
sign it to assignee-2, and so forth. The rights and duties 
of an account debtor in the face of multiple assignments 
and in other circumstances not resolved in the statutory 
text are left to the common-law rules, See, e.g., Restate- 
ment (2d), Contracts sections 838(3) and 3389. The failure 
of former article 9 to codify these rules does not appear to 
have caused problems. 

8. Consumer Account Debtors. Subsection (h) is new, 
It makes clear that the rules of this section are subject to 
other law establishing special rules for consumer account 
debtors. ; 

9. Account Debtors on Health-Care-Insurance Receiv- 
ables. Subsection (i) [(j)] also is new. The obligation of an 
insurer with respect to a health-care-insurance receivable 
is governed by other law. Section 9-408 addresses contrac- 
tual and legal restrictions on the assignment of a health- 
care-insurance receivable. 
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ANNOTATIONS 


Repeals and reenactments. — Laws 2001, ch. 139, § 
68 repealed former 55-9-406 NMSA 1978, as amended by 
Laws1986, ch. 36, § 4, and enacted a new section, effective 
July 1, 2001. 

The 2013 amendment, effective July 1, 2013, clari- 
fied the effectiveness of an agreement between an account 
debtor and an assignor relating to a sale pursuant to.a 
disposition or an acceptance of collateral; and in Subsec- 
tion (e), after "promissory note", added "other than a sale 
pursuant to a disposition under Section 55-9-610 NMSA 
1978 or an acceptance of collateral under Section 55-9-620 
NMSA 1978", 

Decisions under former Section 55-9-406 NMSA 
1978. — In light of the similarity of this section and for- 
mer Section 55-9-406 NMSA 1978, annotations decided 
under former Section 55-9-406 NMSA 1978 have been in- 
cluded in the annotations in this section. 

Contractual restrictions on assignment. — At- 
tempted restrictions placed upon capital retains by the 
bylaws of a dairy cooperative were ineffective. Creditor 
had a valid security interest in capital retains, Norwest 
Bank v. Van Tol (In re Van Tol), 255 B.R. 57 (10th Cir, 
B.A.P. 2000). 

Debtor not liable until notified of assignment. 
— In the absence of notice of assignment the debtor may, 
without incurring liability to the assignee, make payment 
as directed by the assignor. S & W Trucks, Inc. v. Nelson 
Auction Serv., Inc., 1969-NMCA-058, 80 N.M. 428, 457 
P.2d 220 (decided under former law). 

Authorizing payment to another deemed insuffi- 
cient notification. — Merely authorizing payment of a 
stated sum to a particular person cannot. be considered 
as a notification that such sum had been assigned to the 
individual to whom payment is authorized. S & W Trucks, 
Ine. v. Nelson Auction Serv., Inc,, 1969-NMCA-058, 80 
N.M. 428, 457 P.2d 220 (decided under former law). 

Sufficient notification. — Here the assignment said 
that all right, title and interest of contractor to funds due 
from account debtor were to be assigned to bank, and this 
assignment was accepted by agent of account debtor, This: 
was not a case of indirect collection. The account debtor 
could readily determine that assignee had purchased as- 
signor's right, title and interest in the proceeds. There was 
no need for the assignee to instruct the account debtor not 
to pay the assignor. The unconditional language of the as- 
signment was sufficient notice that the assignee was to 
be paid. First Nat'l Bank v. Mountain States Tel. & Tel. 
Co., 1977-NMSC-089, 91 N.M. 126, 571 P.2d 118 (decided 
under former law). 

Receipt and deposit of payments by an account 
seller were proper, since account debtors may continue 
making payments to the debtor unless notified of the as- 
signment and of the fact that payments are to be sent 
to the assignee (creditor) under the UCC. GMA, Ince. v. 
Boerner, 70 B.R. 77 eee D.N.M. 1987) (decided under 
former law). 

Clause. sprohibiting assignments prohibited. — 
Subsection (4) [now subsection (d)] of this section nulli- 
flies any provision in a contract between a debtor and a 
party who has assigned an account to provide security to 
another, to the extent the contract seeks to disallow the 
assignment for the purposes of creating a security inter- 
est in the account. Hasse Contracting Co, v. KBK Fin., 
Inc., 1998-NMCA-038, 125 N.M. 17, 956 P.2d 816, aff'd, 
1999-NMSC-028, 127 N.M. 316, 980 P.2d 641 (decided un- 
der former law). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 68A 
Am. Jur, 2d Secured Transactions § 538. 

Rights and duties in respect of property subject of con- 
ditional sale as between seller and seller's assignee, 65 
A.L.R. 783. 
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Right as between surety on contractor's bond and as- Validity of anti-assignment clause in contract, 37 
signee of money to become due on contract, 76 A.L.R. 917. A.L.R.2d 1251. 

Priority as between assignee of rights of, and subse- Transferee of commercial paper given by purchaser of 
quent buyer from, conditional seller, 88 A.L.R. 109. chattel and secured by conditional sale, retention of title, 

Notice to debtor as affecting priority as between differ- or chattel mortgage as subject to defenses which chattel 
ent assignees of same chose in action, 110 A.L.R. 774. purchaser could assert against seller, 44 A.L.R.2d 8, 39 

Priority between assignee and surety of contractor who A.L.R.3d 518. 
completes contract as to money earned by contractor but Construction and operation af UCC § 9-318(3) provid- 
unpaid before default, 164 A.L.R. 613. ing that account debtor is authorized to pay assignor un- 

Constitutionality, construction and application of stat- til he receives notification to pay assignee, 100. A.L.R.3d 
ute respecting sale; assignment or transfer of retail in- . 1218. 


stallment contracts, 10 A.L.R.2d 447. ( 79 C.J.S. Secured Transactions § 184. 


55-9-407. Restrictions on creation or enforcement of security interest 
in leasehold interest or in lessor's residual interest. 


(a) Except as otherwise provided in Subsection (b) of this section, a term 1 in a lease agreement 
is ineffective to the extent that it: 

(1) prohibits, restricts or requires the consent. of a party to the lease to the assignment, or 
transfer of, or the creation, attachment, perfection or enforcement of a security interest in an inter- 
est of a party under the lease contract or in the lessor's residual interest in the goods; or 

(2) provides that:the assignment or transfer or the creation, attachment, perfection or 
enforcement of the security interest may give rise to a default, breach, right of recoupment, claim, 
defense, termination, right of termination or remedy under the lease. 

(b) Except’ as otherwise provided in Subsection (7) of Section 55-2A-303 NMSA 1978, a 
term described in Paragraph (2) of Subsection (a) of this section is effective to the extent that 
there is: 

(1) atransfer by the lessee of the lessee's right of possession or use of the goods, in vipa 
of the term; or 

(2) a delegation of a material performance of either party to the lease Mince in Aelia 
of the term. 

(c) The creation, attachment, perfection or enioreenieat of a security interest in the deabtsis 
interest under the lease contract or the lessor's residual interest in the goods is not a transfer that 
materially impairs the lessee's prospect of obtaining return performance or materially changes 
the duty of or materially increases the burden or risk imposed on the lessee within the purview of 
Subsection (4) of Section 55-2A-303 NMSA 1978 unless, and then only to the extent that, enforce- 
ment actually results in a delegation of material performance of the lessor. 


History: 1978 Comp., § 55-9-407, enacted by Laws term that otherwise is ineffective under subsection (a) 


2001, ch. 139, § 69. (2) is effective to the extent that a lessee transfers its 
right to possession and use of goods or if either party 
OFFICIAL COMMENTS delegates material performance of the lease contract in 
UCC Official Comments © by ALI & the NCCUSL. Re- violation of the term. However, under subsection (c), as 
produced with permission of the PEB for the UCC. All. under former section 2A-303(3), a lessor's creation of a 
rights reserved, security interest in its interest in a lease contract or its 
1.0 Sonne, Section 2A-308: residual:interest in the leased goods is not a material 
-2, Restrictions on Assignment Generally Ineffective. impairment under section 2A-303(4) (former section QA- 
Under subsection (a), as under former section 2A-303(8), a 303(5)), absent an actual delegation of the lessor's ma- 
term ina lease agreement which prohibits or restricts the terial performance. The terms of the lease contract de- 
creation of a security interest generally is:ineffective. This termine whether the lessor, in fact, has any remaining 
reflects the general policy of section 9-406(d) and former obligations to perform. If it does, it is then necessary to 
section 9-318(4), This section has been conformed in sev- determine whether there has been an actual delegation 
eral respects to analogous provisions in sections 9-406, 9- of "material performance." See section 2A-303, com- 
408, and 9-409, including the substitution of "ineffective" ments 3 and 4. capt 
for "not enforceable" and the substitution of "assignment Z ANNOTATIONS 
or transfer of, or the creation, attachment, perfection, or 
enforcement of a security interest" for "creation or en- Repeals and reenactments. — Laws 2001, ch. 139, § 
forcement of a security interest." 69 repealed former 55-9-407 NMSA. 1978, as amended by 
3, Exceptions for Certain Transfers and Delega- Laws 1986, ch. 36, § 5, and enacted a new section, effective 
tions. Subsection (b) provides exceptions to the general July 1, 2001. 


ineffectiveness of restrictions under subsection (a), A 
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55-9-408. Restrictions on assignment of promissory notes, health-care- 
insurance receivables and certain general intangibles 
ineffective. 


(a) Except as otherwise provided in Subsection (b) of this section, a term in a promissory note 
or in an agreement between an account debtor and a debtor that relates to a health-care-insurance 
receivable or a general intangible, including a contract, permit, license or franchise, and that: pro- 
hibits, restricts or requires the consent of the person obligated on the promissory note or the ac- 
count. debtor to the assignment or transfer of, or creation, attachment or perfection of a security 
interest in, the promissory note, health-care-i “insurance receivable or general intangible is ineffec- 
tive to the extent that the term: 

(1) would impair the creation, attachment or reMurtidn of a security interest; or 

(2) . provides that the assignment or transfer or, the creation, attachment or perfection of 
the security interest may give rise to a default, breach, right of recoupment, claim, defense, termi- 
nation, right,of termination or remedy under the promissory note, health-care-insurance receiv- 
able or general intangible. 

(b) Subsection (a) of this section applies to a security interest ina payment intangible or prom- 
issory note only.if the security interest arises out of a sale of the payment intangible or promissory 
note other than a sale pursuant to a disposition under Section 55-9-610 NMSA 1978 or an accep- 
tance of collateral under Section 55-9-620 NMSA 1978. 

(c) Arrule of law, statute or regulation that prohibits, restricts or requires the consent of a gov- 
ernment, governmental body or official, person obligated on a promissory note or account debtor 
to the assignment or transfer of, or creation of a security interest in, a promissory note, health- 
care-insurance receivable or general intangible, including a contract, permit, license or franchise 
between an account debtor and a debtor, is ineffective to the extent that the rule of law, statute or 
regulation: 

(1). would impair the creation, attachment or perfection of a security interest; or 

(2) provides that the assignment or transfer or the creation, attachment or perfection of 
the security interest may give rise to a default, breach, right of recoupment, claim, defense, termi- 
nation, right of termination or remedy under the Pinar BD, note, health-care-insurance receiv- 
able or general intangible. 

(d) To the extent that a term in a promissory note or in an agreement between an account 
debtor and a debtor that relates to a health-care-insurance receivable or general intangible or a 
rule of law, statute or regulation described in Subsection (c) of this section would be effective under 
law other than Chapter 55, Article 9 NMSA 1978 but is ineffective under Subsection (a) or (c) of 
this section, the creation, attachment,or perfection of a security interest in the promissory note, 
health-care-insurance receivable or general intangible: 

(1) ‘is not enforceable against the person obligated on the promissory note or the account 
debtor; 

(2) does nite impose'a duty or obligation on the person obligated on the promissory note or 
the account debtor; 

_., (8) does not require, the person obligated on the promissory note or the account debtor to 
recognize the security interest, pay or render performance to the secured party or accept payment 
or performance from the secured party; 

(4) does not entitle the secured party to use or assign the debtor's rents under the promis- 
sory note, health-care-insurance receivable or general intangible, including any related informa- 
tion or materials furnished to the debtor in the transaction giving rise to me promissory note, 
health-care-insurance receivable or general intangible; " 

(5) does not entitle the secured party to use, assign, possess or. have access to any trade 
secrets or confidential information of the person obligated on the promissory note or the account 
debtor; and 

. (6) does not entitle the secured party to enforce the security interest in,the promissory 
nt health-care-insurance receivable or general intangible. The provisions of this section shall 
prevail over an inconsistent provision of an existing or future statute or rule of this state, unless 
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the inconsistent provision is set forth in a statute of this state that refers expressly to this section 
and states that the inconsistent provision shall prevail over the provisions of this section. 


History: 1978 Comp., § 55-9-408, enacted by Laws 
2001, ch. 139, § 70; 2013, ch. 137, § 11. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

1. Source. New. 

2. Free Assignability. This section makes ineffective 
any attempt to restrict the assignment of a general in- 
tangible, health-care-insurance receivable, or promissory 
note, whether the restriction appears in the terms of a 
promissory note or the agreement between an account 
debtor and a debtor (subsection (a)) or in a rule of law, in- 
cluding a statute or governmental rule or regulation (sub- 
section (c)). This result allows the creation, attachment, 
and perfection of a security interest in a general intan- 
gible, such as an agreement for the nonexclusive license of 
software, as well as sales of certain receivables, such as a 
health-care-insurance receivable (which is an "account"), 
payment intangible, or promissory note, without giving 
rise to a default or breach by the assignor or from trig- 
gering a remedy of the account debtor or person obligated 


on a promissory note. This enhances the ability of certain . 


debtors to obtain credit. On the other hand, subsection (d) 
protects the other party -.the "account debtor" on a gen- 
eral intangible or the person obligated on a promissory 
note - from adverse effects arising from the security in- 
terest. It leaves the account debtor's or obligated person's 
rights and obligations unaffected in all material respects 
if a restriction rendered ineffective by subsection (a) or (c) 
would be effective under law other than article 9. _ 
Example 1: A term of an agreement for the nonexclusive 
license of computer software prohibits the licensee from 
assigning any of its rights as licensee with respect to the 
software. The agreement also provides that an attempt 
to assign rights in violation of the restriction is a default 
entitling the licensor to terminate the license agreement. 
The licensee, as debtor, grants to a secured party a se- 
curity interest in its rights under the license and in the 
computers in which it is installed. Under this section, the 
term prohibiting assignment and providing for a default 
upon an attempted assignment is ineffective to prevent 
the creation, attachment, or perfection of the security 
interest or entitle the licensor to terminate the license 
agreement. However, under subsection (d), the secured 
party (absent the licensor's agreement) is not entitled to 
enforce the license or to use, assign, or otherwise enjoy the 
benefits of the licensed software, and the licensor need not 
recognize (or pay any attention to) the secured party. Even 
if the secured party takes possession of the computers on 
the debtor's default, the debtor would remain free to re- 
move the software from the computer, load it on another 
computer, and continue to use it, if the license so permits. 
If the debtor does not remove the software, other law may 
require the secured party to remove it before disposing of 


the computer, Disposition of the software with the com- 


puter could violate an effective prohibition on enforce- 
ment of the security interest. See subsection (d). 

3. Nature of Debtor's Interest. Neither this section nor 
any other provision of this Article determines whether a 
debtor has a property interest. The definition of the term 
"security interest" provides that it is an "interest in per- 
sonal property.” See Section 1-201(b)(35) [55-1-201(b)(35) 
NMSA 1978]. Ordinarily, a debtor can create a security 
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interest in collateral only if it has "rights in the collat- 
eral," See Section 9-203(b) [55-9-203(b) NMSA 1978]. 
Other law determines whether a debtor has a property in- 
terest ("rights in the collateral") and the nature of that in- 
terest. For example, the nonexclusive license addressed in 
Example 1 may not create any property interest whatso- 
ever in the intellectual property (e.g., copyright) that un- 
derlies the license and that effectively enables the licensor 
to grant the license, The debtor's property interest may be 
confined solely to its interest in the promises made by the 
licensor in the license agreement (e.g., a promise not to 
sue the debtor for its use of the software). 

4, Scope: Sales of Payment Intangibles and Other 
General Intangibles; Assignments Unaffected by this Sec- 
tion. Subsections (a) and (c) render ineffective restrictions 
on assignments only "to the extent" that the assignments 
restrict the "creation, attachment, or perfection of a se- 
curity interest," including sales of payment intangibles 
and promissory notes. This section does not render inef- 
fective a restriction on an assignment that does not create 
a security interest. For example, if the debtor in comment 
2, Example 1, purported to assign the license to another 
entity that would use the computer software itself, other 
law would govern the effectiveness of the anti-assignment 
provisions. . é 

Subsection (a) applies to a security interest in payment 
intangibles only if the security interest arises out of sale 
of the payment intangibles. Contractual restrictions di- 
rected to security interests in payment intangibles which 
secure an obligation are subject to section 9-406(d). Sub- 
section (a) also deals with sales of promissory notes which 
also create security interests. See section 9-109(a). Sub- 
section (c) deals with all security interests in payment in- 
tangibles or promissory notes, whether or not arising out 
of a sale. 

Subsection (a) does not render ineffective any term, and 
subsection (c) does not render ineffective any law, statute, 
or regulation, that restricts outright sales of general in- 
tangibles other than payment intangibles, They deal only 
with restrictions on security interests. The only sales of 
general intangibles that create security interests are 
sales of payment intangibles. 

5. Terminology: "Account Debtor"; "Person Obligated 
on a Promissory Note." This section uses the term ‘"ac- 
count debtor" as it is defined in section 9-102. The term 
refers to the party, other than the debtor, to a general 
intangible, including a permit, license, franchise, or the 
like, and the person obligated on a health-care-insurance 
receivable, which is a type of account. The definition of 
"account debtor" does not limit the term to persons who 
are obligated to pay under a general intangible. Rather, 
the term includes all persons who are obligated on a gen- 
eral intangible, including those who are obligated to ren- 
der performance in exchange for payment. In some cases, 
e.g., the creation of a security interest in a franchisee's 
rights under a franchise agreement, the principal pay- 
ment obligation may be owed by the debtor (franchisee) 
to the account debtor (franchisor). This section also refers 
to a "person obligated on a promissory note," inasmuch as 
those persons do not fall within the definition of "account 
debtor." 

Example 2: A licensor and licensee enter into an agree- 
ment for the nonexclusive license of computer software. 
The licensee's interest in the license agreement is a gen- 
eral intangible. If the licensee grants to a secured party a 
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security interest in its rights under the license agreement, 
the licensee is the debtor and the licensor is the account 
debtor. On the other hand, if the licensor grants to a se- 
cured party a security interest in its right to payment (an 
account) under the license agreement, the licensor is the 
debtor and the licensee is the account debtor. (This section 
applies to the security interest in the general intangible 
but not to the security interest in the account, which is not 
a health-care-insurance receivable.) 

6. Effects on Account Debtors and Persons Obligated 
on Promissory Notes. Subsections (a) and (c) affect two 


SECURED TRANSACTIONS 


classes of persons. These subsections affect account debt-_ 


ors on general intangibles and health-care-insurance re- 
ceivables and persons obligated on promissory notes, Sub- 
section (c) also affects governmental entities that enact or 
determine rules of law. However, subsection (d) ensures 
that these affected persons are not affected adversely. 
That provision removes any burdens or adverse effects on 
these persons for which any rational basis could exist to 
restrict the effectiveness of an assignment or to exercise 
any remedies. For this reason, the effects of subsections 
(a) and (c) are immaterial insofar as those persons are 
concerned, 

Subsection (a) does not override terms that do not di- 
rectly prohibit, restrict, or require consent to an assign- 
ment but which might, nonetheless, present a practical 
impairment of the assignment. Properly read, however, 
this section, like section 9-406(d), reaches only covenants 
that prohibit, restrict, or require consents to assignments; 
it does not override all terms that might "impair" an as- 
signment in fact. 

Example 3: A licensor and licensee enter into an agree- 
ment for the nonexclusive license of valuable business soft- 
ware. The license agreement includes terms (i) prohibiting 
the licensee-from assigning its rights under the license, 
(ii) prohibiting the licensee from disclosing to anyone cer- 
tain information relating to the software and the licensor, 
and (iii) deeming prohibited assignments and prohibited 
disclosures to be defaults. The licensee wishes to obtain 
financing and, in exchange, is willing to grant a security 
interest in its rights under the license agreement. The 
secured party, reasonably, refuses to extend credit unless 
the licensee discloses the information that it is prohibited 
from disclosing under the license agreement. The secured 
party cannot determine the value of the proposed collat- 
eral in the absence of this information. Under this section, 
the terms of the license prohibiting the assignment (grant 
of the security interest) and making the assignment a de- 
fault are ineffective. However, the nondisclosure covenant 
is not a term that prohibits the assignment or creation of 
a security interest in the license..Consequently, the non- 
disclosure term is enforceable even though the practical 
effect is to restrict the licensee's ability to use its rights 
under the license agreement as collateral. 

The nondisclosure term also would be effective in the 
factual setting of comment 2, Example 1. If the secured 
party's possession of the computers loaded with software 
would put it in a position to discover confidential informa- 
tion that the debtor was prohibited from disclosing, the 
licensor should be entitled to enforce its rights against the 
secured party. Moreover, the licensor could have required 
the debtor to obtain the secured party's agreement that (i) 
it would immediately return all copies of software loaded 
on the computers and that (ii) it would not examine or oth- 
erwise acquire any information contained in the software. 
This section does not prevent an account debtor from pro- 
tecting by agreement its independent interests that are 
unrelated to the "creation, attachment, or perfection" of 
a security interest. In Example 1, moreover, the secured 
party is not in possession of copies of software by virtue 
of its security interest or in connection with enforcing its 
security interest in the debtor's license of the software. Its 
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possession is incidental to its possession of the computers, 
in which it has a security interest. Enforcing against the 
secured party a restriction relating to the software in no 
way interferes with its security interest in the computers. 

7. Effect in Assignor's Bankruptcy. This section could 
have a substantial effect if the assignor enters bank- 
ruptcy. Roughly speaking, Bankruptcy Code section 552 
invalidates security interests in property acquired after a 
bankruptcy petition is filed, except to the extent that the 
postpetition property constitutes proceeds of prepetition 
collateral. 

Example 4; A debtor is the owner of a cable television 
franchise that, under applicable law, cannot be assigned 
without the consent of the municipal franchisor. A lender 
wishes to extend credit to the debtor, provided that the 
credit is secured by the debtor's "going business" value. 
To secure the loan, the debtor grants a security interest in 
all its existing and after-acquired property. The franchise 
represents the principal value of the business. The munic- 
ipality refuses to consent to any assignment for collateral 
purposes. If other law were given effect, the security inter- 
est’ in the franchise would not attach; and if the debtor 
were to enter bankruptcy and sell the business, the se- 
cured party would receive but a fraction of the business's 
value. Under this section, however, the security interest 
would attach to the franchise. As a result, the security 
interest would attach to the proceeds of any sale of the 
franchise while a bankruptcy is pending. However, this 
section would protect the interests of the municipality by 
preventing the secured party from enforcing its security 
interest to the detriment of the municipality. 

8. Effect Outside of Bankruptcy. The principal effects 
of this section will take place outside of bankruptcy. Com- 
pared to the relatively few debtors that enter bankruptcy, 
there are many more that do not. By making available 
previously unavailable property as collateral, this sec- 
tion should enable debtors to obtain additional credit. For 
purposes of determining whether to extend credit, under 
some circumstances a secured party may ascribe value to 
the collateral to which its security interest has attached, 
even if this section precludes the secured party from en- 
forcing the security interest without the agreement of 
the account debtor or person obligated on the promissory 
note. This may be the case where the secured party sees a 
likelihood of obtaining that agreement in the future. This 
may also be the case where the secured party anticipates 
that the collateral will give rise to a type of proceeds as to 
which this section would not apply. 

Example 5: Under the facts of Example 4, the debtor 
does not enter bankruptcy. Perhaps in exchange for a fee, 
the municipality agrees that the debtor may transfer the 
franchise to a buyer. As consideration for the transfer, the 
debtor receives from the buyer its check for part of the 
purchase price and its promissory note for the balance. 
The security interest attaches to the check and promis- 
sory note as proceeds. See section 9-315(a)(1)(B). This sec- 
tion does not apply to the security interest in the check, 
which is not a promissory note, health-care-insurance re- 
ceivable, or general intangible. Nor does it apply to the 
security interest in the promissory note, inasmuch as it 
was not sold to the secured party. 

9. Contrary Federal Law. This section does not over- 
ride federal law to the contrary. However, it does reflect an 
important policy judgment that should provide a template 
for future federal law reforms. 


ANNOTATIONS 


Repeals and reenactments. — Laws 2001, ch. 139, § 
70 repealed former 55-9-408 NMSA 1978, as enacted by 
enacted by Laws 1985, ch. 193, § 33, and enacted a new 
section, effective July 1, 2001. 
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The 2013 amendment, effective July 1, 2013, clarified collateral; and in Subsection (b), after:"promissory note", 
the effectiveness of a security interest when an agree- added "other than a sale pursuant to a disposition under 
ment between an account debtor and an assignor relates Section 55-9-610 NMSA 1978 or an acceptance of collat- 
to a sale pursuant to a disposition or an acceptance of eral ‘under Section 55-9-620 NMSA 1978". 


55-9-409. Restrictions on assignment of letter-of-credit rights 
ineffective. 


(a) Aterm in a letter of credit or a rule of law, statute, regulation, custom or practice applicable 
to the letter of credit which prohibits, restricts or requires the consent of an applicant, issuer or 
nominated person to a beneficiary's assignment of or creation of a security interest in a letter-of- 
credit right is ineffective to the extent that the term or rule of law, statute, regulation, custom or 
practice: 

(1) would impair the creation, attachment or perfection of a nacnity interest in the letter- 
of-credit right; or 

(2) provides that the assignment or the creation, attachment or AéeheRtiBey of the Baie 
interest may give rise to a default, breach, right of recoupment, claim, defense, temmingtion; Caacaee 
of termination or remedy under the letter-of-credit right. 

(b) To the extent that a term in a letter of credit is ineffective under Subsection (a) of this 
section but would be effective under law other than Chapter 55, Article 9 NMSA 1978 or a cus- 
tom or practice applicable to the letter of credit, to the transfer of a right to draw or otherwise 
demand performance under the letter of credit or to the assignment of a right to proceeds of the 
letter of credit, the creation, attachment, or perfection of a security interest in the letter-of-credit 
right: 
. (1) is not enforceable against the anhlicant. issuer, nominated person or transferee ana. 
ciary; 

(2) imposes no duties or obligations on the applicant, issuer, nominated person or trans- 
feree beneficiary; and 

(3) does not require the applicant, issuer, nominated person or transferee beneficiary to 
recognize the security interest, pay or render performance to the secured party or accept payment 
or other performance from the secured party. 


History: 1978 Comp., § 55-9-409, enacted by Laws transfer or assignment were effective to block attachment 
2001, ch. 139, § 71. and perfection. 
3. Relationship to Letter-of-Credit Law. Although re- 


OFFICIAL COMMENTS strictions on an assignment of a letter of credit are inef- 

UCC Official Comments © by ALI & the NCCUSL. Re- fective to prevent creation, attachment, and perfection of 
produced with permission of the PEB for the UCC. All a security interest, subsection (b) protects the issuer and 
rights reserved. other parties from any adverse effects of the security in- 

1.4 Sources New terest by preserving letter-of-credit law and practice that 

2. Purpose and Relevance. This section, patterned on limits the right of a beneficiary to transfer its right to 
section 9-408, limits the effectiveness of attempts to re- draw or otherwise demand performance (section 5-112) 
strict the creation, attachment, or perfection of a security and limits the obligation of an issuer or nominated person 
interest in letter-of-credit rights, whether the restriction to recognize a beneficiary's assignment of letter-of-credit 
appears in the letter of credit or a rule of law, custom, or proceeds (section 5-114). Thus, this section's treatment of 
practice applicable to the letter of credit. It protects the letter-of-credit rights differs from this article's treatment 
creation, attachment, and perfection of a security interest of instruments and investment property. Moreover, under 
while preventing these events from giving rise to a default section 9-109(c)(4), this article does not apply to the extent 
or breach by the assignor or from triggering a remedy or that the rights of a transferee beneficiary or nominated 
defense of the issuer or other person obligated on a letter person are independent and superior under section’5-114, 
of credit. Letter-of-credit rights are a type of supporting thereby preserving the "independence principle" of letter- 
obligation. See section 9-102. Under sections 9-203 and of-credit law. 
9-308, a security interest in a supporting obligation at- ANN 
taches and is perfected automatically if the security inter- ORS TTONG _ 
est in the supported obligation attaches and is perfected. Effective dates. — Laws 2001, ch. 139, § 155 makes 
See section 9-107, comment 5. The automatic attachment the act effective July 1, 2001. 
and perfection under article 9 would be anomalous or mis- 
leading if, under other law (e.g., article 5), a restriction on 

1084 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


55-9-501 SECURED TRANSACTIONS 55-9-501 


PART 5 
FILING 


SUBPART 1. FILING OFFICE; CONTENTS AND EFFECTIVENESS 
OF FINANCING STATEMENT 


55-9-501. Filing office. 


(a) Except as otherwise provided in Subsection (b) of this section, if the local law of this state 
governs perfection of a security interest or agricultural lien, the office in which to file'a financing 
statement to perfect the security interest or agricultural lien is: 

(1) the office of the county clerk where a record of a mortgage on the related real property 
would be recorded if: 
(A). the collateral is as-extracted collateral or timber to be cut; or 
(B) the financing statement is filed as a fixture filing and the collateral is eoeda that 
are or are to become fixtures; or 
(2) the office of the secretary of state in all other cases, including a case in which the col- 
lateral is goods that are or are to become fixtures and the financing statement is not filed as a 
fixture filing. 

(b) The office in which to file a financing statement to perfect a security interest in collateral, 
including fixtures, of a transmitting utility is the office of the secretary of state. The financing 
statement also constitutes a fixture filing as to the collateral indicated in the financing statement 
which is or is to become fixtures. 


History: 1978 Comp., § 55-9-501, enacted by Laws result occurs with respect to timber to be cut, however. 
2001, ch. 139, § 72. Unlike as-extracted collateral, standing timber may be 
goods before it is cut. See section 9-102 (defining "goods"). 


OFFICIAL COMMENTS Once cut, however, it is no longer timber to be cut, and 
UCC Official Comments © by ALI & the NCCUSL. Re- the filing in the real-property-mortgage office ceases to be 
produced with permission of the PEB for the UCC. All effective, The timber then becomes ordinary goods, and fil- 


ing in the office specified in subsection (a)(2) is necessary 
for perfection. Note also that after the timber is cut the 
law of the debtor's location, not the location of the timber, 
governs perfection under section 9-301. 

4, Fixtures. There are two ways in which a secured 
party may file a financing statement to perfect a security 
interest in goods that are or are to become fixtures. It may 
file in the article 9 records, as with most other goods. See 
subsection (a)(2). Or it may file the financing statement as 
a “fixture filing," defined in section 9-102, in the office in 
which a record of a mortgage on the related real property 
would be filed. See subsection(a)(1)(B), 

5. Transmitting Utilities. The usual filing rules do 
not apply well for a transmitting utility (defined in Sec- 
tion 9-102 [55-9-102 NMSA 1978]). Many pre-UCC stat- 
utes provided special filing rules for railroads and in some 
cases for other public utilities, to avoid the requirements 
for filing with legal descriptions in every county in which 
such debtors had property. Former Section 9-401(5) [55-9- 
401(5) NMSA 1978] recreated and broadened these provi- 
sions, and subsection (b) follows this approach. The nature 
of the debtor will inform persons searching the record as 
to where to make a search. 

A given State's subsection (b) applies only if the lo- 
cal law of that State governs perfection. As to most col- 
lateral, perfection by filing is governed by the law of the 
jurisdiction in which the debtor is located. See Section 9- 
8301(1) [55-9-301(1) NMSA 1978]. However, the law of the 
jurisdiction in which goods that are or become fixtures 
are located governs perfection by filing a fixture filing. 


rights reserved. 

1, Source. Derived from former section 9-401. 

2. Where to File. Subsection (a) indicates where in a 
given state a financing statement is to be filed. Former 
article 9 afforded each state three alternative approaches, 
depending on the extent to which the state desires cen- 
tral filing (usually with the Secretary of State), local filing 
(usually with a county office), or both. As comment 1 to for- 
mer section 9-401 observed, "The principal advantage of 
state-wide filing is ease of access to the credit information 
which the files exist to provide. Consider for example the 
national distributor who wishes to have current informa- 
tion about the credit standing of the thousands of persons | 
he sells to on credit. The more completely the files are cen- 
tralized on a state-wide basis, the easier and cheaper it 
becomes to procure credit information; the more the files 
are scattered in local filing units, the more burdensome 
and costly." Local filing increases the net costs of secured 
transactions also by increasing uncertainty and the num- 
ber of required filings. Any benefit that local filing may 
have had in the 1950's is now insubstantial. Accordingly, 
this article dictates central filing for most situations, 
while retaining local filing for real-estate-related collat- 
eral and special filing provisions for transmitting utilities. 

3. Minerals and Timber. Under subsection (a)(1), a 
filing in the office where a record of a mortgage on. the 
related real property would be filed will perfect a secu- 
rity interest in as-extracted collateral. Inasmuch as the 
security interest does not attach until extraction, the fil- 
ing continues to be effective after extraction. A different 
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See Section 9-301(3)(A) [55-9-301(8)(A) NMSA 1978], As _.. Law reviews. — For article, "Fixtures and the Uniform 
a consequence, filing in the filing office of more than one Commercial Code in New Mexico," see 4 Nat. Resources J. 
State may be necessary to perfect a security interest in 109 (1964), 
fixtures collateral of a transmitting utility by filing a fix- For article, "The Warehouseman vs, the Secured Party: 
ture filing. See Section 9-301, Comment 5.b. Who Prevails When the Warehouseman's Lien Covers 
. » Goods: Subject. to a: Security Interest?" see 8 Nat. Re- 
ANNOTATIONS sources J. 381 (1968). 

Repeals and reenactments, — Laws 2001, ch. 139, § For note, "Fixtures, Security Interests and Filing: Prob- 
72 repealed former 55-9-501 NMSA 1978, as amended by lems of Title Examination in New Mexico," see 8 Nat. Re- 
Laws 1985, ch. 193, § 34, and enacted a new section, effec- sources J, 518 (1968). ee 9 ; 
tive July 1, 2001. _ For comment, "New Mexico's Uniform Commercial Code 

Cross references, — For Farm Products Secured In- een Gas Transactions," see 10 Nat. Resources J. 361 
terest Act, see Chapter 56, Article 18 NMSA 1978. : 

Decisions under former Section 55-9-401 NMSA Am. Jur, 2d, A.L.R. and C.J.S. references. — 68A 
1978. — In light of the similarity of this section and for- Am. Jur. 2d Secured Transactions § 288 et seq. 
mer Section 55-9-401 NMSA 1978, annotations decided Effect of recording chattel mortgage in town or county 
under former Section 55-9-401 NMSA 1978 have been in- sig the mortgagor subsequently removed, 1 A.L.R. 


cluded in the annotations in this section. 

Limited duties of filing officers. — When an instru- 
ment appears correct, it is not the duty of the filing officer 
to determine the validity of such document, to ascertain 
whether it is genuine or forged or to rule upon its legal ef- 
ficacy. Similarly, whether an instrument presented for fil- 
ing is in fact an original, duplicate original or a copy of an ° 
original, or whether the signature appearing upon an in- 
strument filed under the code is intended to be ‘operative 
are questions which the filing officer is not normally able 
to judge. Consequently, the filing officer should accept in- 
struments for filing under the code which appear valid on 
their face, leaving the determination of authenticity, legal sales of chattels, 13 A.L.R.2d 1312. ; 
effect and evidentiary value to the courts in cases where Attorney's liability for negligence in preparing or re- 


hi raised. 1961-62 Op. Att'y Gen. No. 62-126 cording security document, 87 A.L.R.2d 991. 
(rendérel andarttraces law). p Te NS 79 C.J.S. Secured Transactions § 53 et seq. ' 


Effect of officer's failure properly to file contract, 70 
A.L.R, 595. 

Omission of amount of debt in mortgage or in record 
thereof as affecting validity of mortgage, its operation as 
notice, or its coverage with respect to debts secured, 145 
A. L.R. 369, 

' Construction and application of statutory provision 
respecting registration of mortgages or other liens on 
personal property in case of residents of other states, 10 
A.L.R.2d 764. 

Conflict of laws as to chattel mortgages and conditional 


55-9-502. Contents of financing statement; record of mortgage as 
financing statement; time of filing financing statement. 


(a) Subject to Subsection (b) of this section, a financing statement is sufficient only if it: 

(1) provides the name of the debtor; 

(2) provides the name of the secured party or a representative of the secured party; and 

(3) indicates the collateral covered by the financing statement. 

(b) Except as otherwise provided in Subsection (b) of Section 55-9-501 NMSA 1978, to be suf- 
ficient a financing statement that covers as-extracted collateral or timber to be cut, or that is filed 
as a fixture filing and covers goods that are or are to become fixtures, must satisfy Subsection (a) 
of this section and also: pe | 

(1) indicate that it covers this type of collateral; 

(2) indicate that it is to be filed for record in the real property records; 

(3) provide a description of the real property to which the collateral is related sufficient 
to give constructive notice of a mortgage pursuant to the laws of this state if the description were 
contained in a record of the mortgage of the real property; and 

(4) ifthe debtor does not have an interest of record i in the real property, provide the name 
of a record owner. 

(c) -A record‘of a mortgage is effective, from the date it is fled for record, as a financing state- 
ment filed as a fixture filing or as a financing statement covering as-extracted collateral or timber 
to be cut only if: 

(1) the record indicates the aondeh or accounts that it covers; 


(2) the goods are or are to become fixtures related to the real property described in the 


record.or the collateral is related to the real property described i in the record and i is as-extracted 
collateral or timber to be cut; 
(3) the record satisfies the requirements for a ‘firiancing statement in this section but: 
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(A) the record need mot indicate that itis to be filed for record in the real property 


records; and 


(B) the record sufficiently provides the name of a debtor who is an individual if it pro- 
vides the individual name of the debtor or the surname and first personal name of the debtor, even 
if the debtor is an individual to whom Paragraph (4) of Subsection (a) of Section 55-9-503 NMSA 


1978 applies; and 
(4)-the record is duly recorded. 


(d) A financing statement may be filed before a security agreement is made ora security inter- 


est otherwise attaches, 


Histary: 1978 Odhap? § 55-9-502, enacted by Laws 
2001, ch. 139, § 73; 2018, ch. 187, § 12; 2015, ch. 54, § 5. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the:PEB for the UCC. All 
rights reserved. 

1. Source, Former section 9- 402(1), (5), (6). 

2.._"Notice Filing." This section adopts the system of "no- 
tice filing." What is required to be filed is not, as under pre- 
UCC chattel mortgage and conditional sales acts, the secu- 
rity agreement itself, but only a simple record providing a 
limited amount of information (financing statement). The 
financing statement may be filed before the security inter- 
est attaches or thereafter. See subsection (d). See also sec- 
tion 9-308(a) (contemplating situations in which a financ- 
ing statement is filed before a security interest attaches). 

The notice itself indicates merely that a person may have 
a security interest in the collateral indicated. Further in- 
quiry from the parties concerned will be necessary to dis- 
close the complete state of affairs. Section 9-210 provides 
a statutory procedure under which the secured party, at 
the debtor's request, may be required to make disclosure. 
However, in many cases, information may be forthcoming 
without the need to resort to the formalities of that section. 

Notice filing has proved to be of great use in financing 
transactions involving inventory, accounts, and chattel pa- 
per, because it obviates the necessity of refiling on each of 
a series of transactions in a continuing arrangement un- 
der which the collateral changes from day to day. However, 
even in the case of filings that do not necessarily involve 
a series of transactions (e.g., a loan secured by a single 
item of equipment), a financing statement is effective to 
encompass transactions under a security agreement not 
in existence and not contemplated at the time the notice 
was filed, if the indication of collateral in the financing 
statement is sufficient to cover the collateral concerned. 
Similarly, a financing statement is effective to cover after- 
acquired property of the type indicated and to perfect with 
respect to future advances under security agreements, 
regardless of whether after-acquired property or future 
advances are mentioned in the financing statement and 
even if not in the contemplation of the parties at the time 
the financing statement was authorized to be filed. 

3. Debtor's Signature; Required Authorization. Sub- 
section (a) sets forth the simple formal requirements for 
an effective financing statement. These requirements are: 
(1) The debtor's name; (2) the name of a secured party or 
representative of the secured party; and (3) an indication 
of the collateral. 

Whereas former section 9-402(1) required the debtor's 
signature to appear on a financing statement, this article 
contains no signature requirement. The elimination of the 
signature requirement facilitates paperless filing. (How- 
ever, as PEB Commentary No. 15 indicates, a paperless fi- 
nancing statement was sufficient under former article 9.) 
Elimination of the signature requirement also makes the 
exceptions provided by former section 9-402(2) unnecessary. 
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The fact that this article does not require that an au- 
thenticating symbol be contained in the public record 
does not mean that‘ all filings are authorized. Rather, 
section 9-509(a) entitles a person to file an initial fi- 
nancing statement, an amendment that adds collateral, 
or an amendment that adds a debtor only if the debtor 
authorizes the filing, and section 9-509(d) entitles a per- 
son other than the debtor to file a termination statement 
only if the secured party of record authorizes the filing. 
Of course, a filing has legal effect only to the extent it is 
authorized. See section 9-510, ~ 

Law other than this article, including the law with respect 
to ratification of past‘acts, generally determines whether a 
person has the requisite authority to file a record under this 
article. See section 1-103. However, under section 9-509(b), 
the debtor's authentication of (or becoming bound by) a se- 
curity agreement ipso facto constitutes the debtor's autho- 
rization of the filing of a financing statement covering the 
collateral described in the security agreement. The secured 
party need not obtain a separate authorization. 

Section 9-625 provides'a remedy for unauthorized fil- 
ings. Making an unauthorized filing also may give rise to 
civil or criminal liability under other law. In addition, this 
article contains provisions that assist in the discovery of 
unauthorized filings and the amelioration of their practi- 
cal effect. For example, section 9-518 provides a procedure 
whereby a person may add to the public record a statement 
to the effect that a financing statement indexed under the 
person's name was wrongfully filed, and section 9-509(d) 
entitles any person to file a termination statement if the 
secured party of record fails to comply with its obligation 
to file or send one to the debtor, the debtor authorizes the 
filing, and the termination statement so indicates. How- 
ever, the filing office is neither obligated nor permitted to 
inquire into issues of authorization. See section 9-520(a). 

4, Certain Other Requirements. Subsection (a) deletes 
other provisions of former section 9-402(1) because they 
seem unwise (real-property description for financing state- 
ments covering crops), unnecessary (adequacy of copies of fi- 
nancing statements), or both (copy of security agreement as 
financing statement). In addition, the filing office must re- 
ject a financing statement lacking certain other information 
formerly required as a condition of perfection (e.g., an ad- 
dress for the debtor or secured party). See sections 9-516(b) 
and 9-520(a). However, if the filing office accepts the record, 
it is effective nevertheless, See section 9-520(c).. 

5. Real-Property-Related Filings. Subsection (b) con- 
tains the requirements for financing statements filed as 
fixture filings and financing, statements covering tim- 
ber to be cut or minerals and minerals-related accounts 
constituting as-extracted collateral. A description of the 
related real property must be. sufficient to reasonably 
identify it. See section 9-108. This formulation rejects 
the view that the real property description must be by 
metes and bounds, or otherwise conforming to traditional 
real-property practice in conveyancing, but, of course, the 
incorporation of such a description by reference to the 
recording data of a deed, mortgage, or other instrument 
containing the description should suffice under the most 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


55-9-502 


stringent standards. The proper test is that a description 
of real property must be sufficient so that the financing 
statement will fit into the real property search system and 
be found by a real property searcher. Under the optional 
language in subsection (b)(3), the test of. adequacy of the 
description is whether it would be adequate in a record of 
a mortgage of the real property. As suggested in the legis- 
lative note, more detail may be required if there is a tract 
indexing system or a land registration system. 

If the debtor does not have an interest of record in the 
real property, a real-property-related financing state- 
ment must show the name of a record owner, and sec- 
tion 9-519(d) requires the financing statement to be in- 
dexed in the name of that owner. This requirement also 
enables financing statements covering as-extracted collat- 
eral or timber to be cut and financing statements filed as 
fixture filings to fit into the real property search system, 

6. Record of Mortgage Effective as Financing State- 
ment. Subsection (c) explains when a record of a mortgage 
is effective as a financing statement filed as a fixture fil- 
ing or to cover timber to be cut or as-extracted collateral. 
Use of the term "record of a mortgage" recognizes that in 
some systems the record actually filed is not the record 
pursuant to which a mortgage is created. Moreover, "mort- 
gage" is defined in section 9-102 as an "interest in real 
property," not as the record that creates or evidences the 
mortgage or the record that is filed in the public recording 
systems, A record creating a mortgage may also create a 
security interest with respect to fixtures (or other goods) 
in conformity with this article. A single agreement creat- 
ing a mortgage on real property and a security interest in 
chattels is common and useful for certain purposes. Un- 
der subsection (c), the recording of the record evidencing 
a mortgage (if it satisfies the requirements for a financing 
statement) constitutes the filing of a financing statement 
as to the fixtures (but not, of course, as to other goods). 
Section 9-515(g) makes the usual five-year maximum life 
for financing statements inapplicable to mortgages that 
operate as fixture filings under section 9-502(c). Such 
mortgages are effective for the duration of the real prop- 
erty recording. 

Of course, if a combined mortgage covers chattels that 
are not fixtures, a regular financing statement filing is 
necessary with respect to the chattels, and subsection (c) 
is inapplicable. Likewise, a financing statement filed as a 
"fixture filing" is not effective to perfect a security interest 
in personal property other than fixtures, 

In some cases it may be difficult to determine whether 
goods are or will become fixtures. Nothing in this part 
prohibits the filing of a "precautionary" fixture filing, 


which would provide protection in the event goods are de-. 


termined to be fixtures. The fact of filing should not be a 
factor in the determining whether goods are fixtures. Cf. 
section 9-505(b), 


ANNOTATIONS 


Repeals and reenactments. — Laws 2001, ch. 139, § 
73 repealed former 55-9-502 NMSA 1978, as amended by 
Laws 1985, ch. 193, § 35, and enacted a new section, effec- 
tive July 1, 2001. 

The 2015 amendment, effective July 1, 2015, amended 
the Uniform Commercial Code, as enacted by New Mexico, 
to make it uniform; and in Subsection (c), Paragraph (4), 
after "record is", added "duly", 

The 2018 amendment, effective July 1, 2013, clari- 
fied the filing rules for a mortgage as a financing state- 
ment; in Paragraph (3) of Subsection (c), in the introduc- 
tory sentence, after "in this section", deleted "other than 
an indication" and added "but"; in Subparagraph (A) of 
Paragraph (3) of Subsection (c), at the beginning of the 
sentence, added "the record need not indicate"; and added 
Subparagraph (B) of Paragraph (3) of Subsection (c). 
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Decisions under former Section 55-9-402 NMSA 
1978. — In light of the similarity of this section and for- 
mer Section 55-9-402 NMSA 1978, annotations decided 
under former Section 55-9-402 NMSA 1978 have been in- 
cluded in the annotations in this section. 

This section adopts system of notice filing de- 
signed to replace rigid description requirements. But, 
while the description requirements have been liberalized, 
the language of Subsection (1) (now Subsection (a)) clearly 
requires some specificity of description. Mogul Enters., Inc. 
v. Commercial Credit Bus. Loans, Inc,, 1978-NMSC-081, 
92 N.M. 215, 585 P.2d 1096 (decided under former law). 

Language of security agreement prevails over 
financing statement. — In a conflict between the un- 
signed financing statement and the language of the se- 
curity agreement the latter prevails for the reason that 
no security interest can exist in the absence of a security 
agreement, and therefore a financing statement which 
goes beyond the scope of the agreement has no effect to 
that extent. Jones & Laughlin Supply v. Dugan Prod. 
Corp., 1973-NMCA-050, 85 N.M. 51, 508 P.2d 1348 (de- 
cided under former law). 

Need for description of property and names of 
parties to instrument. — With chattel mortgages, 
constructive notice generally is given by recording the 
instrument in the proper county along with designating 
the mortgagee and mortgagor (or assignee of mortgagor), 
inasmuch as ofttimes it is impractical to discover whether 
personal property is subject to a lien from solely the de- 
scription of the personal property itself, without the name 
of the mortgagor. Reconstruction Fin. Corp. v, Stephens, 
118 F. Supp. 565 (D.N.M. 1954) (decided under former 
law). 

Minor errors in information does not invalidate 
financing statement. — A security agreement is suf- 
ficient as a financing statement if it contains all the in- 
formation required of a valid financing statement, even 
though there are minor errors in the information. First 
Nat'l Bank v, Niccum (In re Permian Anchor Servs.), 649 
F.2d 763 (10th Cir. 1981) (decided under former law). 

Omitting debtor's address is major error. — Leav- 
ing the address of the debtor out of a financing statement 
is a major error. First Nat'l Bank v. Niccum (In re Perm- 
ian Anchor Servs.), 649 F.2d 763 (10th Cir, 1981) (decided 
under former law). 

Lack of the secured party's signature does not make 
the instrument defective within the meaning of this sec- 
tion. Strevell-Paterson Fin, Co. v. May, 1967-NMSC-004, 
77 N.M. 381, 422 P.2d 366 (decided under former law), 

"Inventory," "equipment" and "supplies" suffi- 
cient to describe collateral. — The terms "inventory," 
"equipment" and "supplies" are sufficient to meet the re- 
quirement that collateral must be described in general 
language reasonably describing the items, Waterfield v. 
Burnett (In re Burnett), 21 B.R. 752 (Bankr. D.N.M. 1982) 
(decided under former law). 

Name only on cover of instrument not substan- 
tial compliance. — Where secured party's name appears 
only on cover of instrument, the secured party does not 
substantially comply with the necessary requirements, 
and such instrument is defective as a financing statement 
and does not give notice to the defendant of the secured 
party's security interest. Strevell-Paterson Fin. Co, v. May, 
1967-NMSC-004, 77 N,M. 331, 422 P.2d 366 (decided un- 
der former law). . 

Language in financing statement fails to satisfy 
section. — The words "all assets ... regardless of type or 
description now owned ... or tobe bought in the future..." 
in a financing statement fail to satisfy the requirements 
of this section. The language is too general and vague to 
fulfill the demand that the financing statement at least 
reveal "the type" of collateral. The language is misleading 
and does not give subsequent secured parties adequate 
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notice of a security interest in’ inventory and accounts 
receivable, Mogul Enters., Inc. v. Commercial Credit Bus. 
Loans, Inc., 1978-NMSC-081, 92 N.M. 215, 585 P.2d 1096 
(decided under former law). 

Old security, devices replaced by simplified pro- 
cedures, — Under the terms of the Code, the traditional 
distinctions among security devices such as conditional 
sales contracts and chattel mortgages are not retained. 
The Code substitutes for such a simplified statutory pro- 
cedure which applies to all transactions intended to create 
security interests in personal property and fixtures. 1961- 
62 Op. Att'y Gen. No. 62-01 (decided under former law). 

Law reviews. — For article, "Fixtures and the Uniform 
Commercial Code in New Mexico," see 4 Nat. Resources J. 
109 (1964). 

For note, "Fixtures, Security Interests and Filing: Prob- 
lems of Title Examination in New Mexico," see 8 Nat. Re- 
sources J. 513 (1968). 

For comment, "New Mexico's Uniform Commercial Code 
in Oil and Gas Transactions," see 10 mig Resources J. 361 
(1970). 

For article, "Essential pein of Gomenercial Paper 

- Part I," see 1 N.M. L. Rev. 479 (1971). 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 68A 
Am. Jur. 2d Secured Transactions § 288 et seq. 

Effect of recording chattel mortgage in town or county 
to which the mortgagor subsequently removed, 1 A.L.R. 
1662, 

Omission of amount of debt in mortgage or in record 
thereof as affecting validity of mortgage, its operation as 
notice, or its coverage with respect to Sli secured, 145 
A.L.R. 369. 

Construction: and application of slestitoea provision 
respecting registration of mortgages or other liens on 
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personal property in case of residents of other states, 10 
A.L.R.2d 764. 

Conflict of laws as to chattel mortgages and conditional 
sales of chattels, 13 A.L.R.2d 1312. 

Attorney's liability for negligence in preparing or re- 
cording security document, 87 A.L.R.2d 991. 

Necessity and sufficiency of notice or statement pre- 
scribed by factor's lien law, 96 A.L.R.2d 727. 

Sufficiency of description in chattel mortgage as cover- 
ing all property of a particular kind, 2 A.L.R.3d 839, 30 
A.L.R.3d 9. 

Construction and effect of UCC article 9, dealing with 
secured transactions, etc., 30 A.L.R.3d 9, 67 A.L.R.3d 
308, 69 A.L.R.3d 1162, 76 A.L.R.3d 11, 99 A.L.R. 3d 807, 
99 A.L.R.3d 1080, 100 A.L.R.8d 10, 100 A.L.R.3d 940, 7 
A\L.R.4th 308, 11 A.L.R.4th 241, 90 A.L.R.4th 859, 25 
A.L.R.5th 696. 

Sufficiency of designation of debtor or secured party in 
security agreement of financing statement under UCC § 
9-402, 99 A.L.R.3d 478. 

Sufficiency of address of debtor in financing statement 
required by UCC § 9-402(1), 99 A.L.R.3d 807. 

Sufficiency of address of secured party in financing 
statement required under UCC § 9-402(1), 99 A.L.R.8d 
1080. 

Sufficiency of description of collateral in financing state- 
ment under UCC §§ 9-110 and 9-402, 100 A.L.R.3d 10. 

Sufficiency of secured party's signature on financing 


o§ 9-402, or security agreement under UCC § 9-402, 100 


A.L.R.3d 390. 

Sufficiency of debtor's signature on security agreement 
or financing statement under UCC §§ 9-203 and 9-402, 3 
A,L.R.4th 502, 

79 C.J.S. Secured Transactions § 53 et seq. 


55-9-503. Name of debtor and secured party. 


(a) A financing statement sufficiently provides the name of the debtor: 
(1) except as otherwise provided in Paragraph (3) of this section, if the debtor is a regis- 


tered organization or the collateral is held in a trust that is a registered organization, only if the 
financing statement provides the name that is stated to be the registered organization's name on 
the public organic record most recently filed with or issued or enacted by the registered organiza- 
tion's jurisdiction of organization that purports to state, amend or restate the aa angi organiza- 
tion's name; » 

(2) cuiliject to Subsection (f) of this section, if the collateral is being administered by the 
personal representative of a decedent, only if the financing statement provides, as the name of the 
debtor, the name of the decedent and, in a separate part of the financing statement, indicates that 
the collateral is being administered by a personal representative; 

(3) if the collateral is held in a trust that is not a registered organization, only if the fi- 
nancing statement: 

(A) provides, as the name of the debtor: 
(i) if the organic record of the trust specifies a name for the trust, the name speci- 
fied; or 
(ii) ifthe organic record of the trust does not specify a name for the trust, the 
name of the settlor or testator; and 
(B) ina separate part of the financing statement: 
(i) if the name is provided in accordance with Subparagraph (A)(i) of this para- 
aaa indicates that the collateral is held in a trust; or 
(ii) if the name is provided in accordance with Subparagraph (A)(ii) of this para- 
graph, provides additional information sufficient to distinguish the trust from other trusts having 
one or more of the same settlors or the same testator and indicates that the collateral is held in a 
trust, unless the additional information so indicates; 
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(4) subject to Subsection (g) of this section, if the debtor is an individual to whom this state 
has issued a driver's license that has not expired, only if the financing statement RrOvades the 
name of the individual indicated on the driver's license; 

(5). if the debtor is an individual to whom Paragraph (4) ofthis altinicetions eto Ht duGly, 
only if the financing statement provides the individual name of the debtor or the surname and 
first personal name of the debtor; and 

(6) in other cases: . 

(A) if the debtor has a name, only if the financing Rarement provides the OreAn Aes 
tional name of the debtor; and 

(B) ‘ifthe debtor does not have a name, only if it pro tidde the names of the partners, 
_ members, associates or other persons comprising the debtor in a manner such that each name 
provided would be sufficient if the person named were the debtor. 

(b) A financing statement that provides the name of the debtor in accordance with Subsection 
(a) of this section is not rendered ineffective by the absence of; 

(1) atrade name or other name of the debtor; or 

(2) unless required under Subparagraph (B) of Paragraph (6) of Supebetson (a) of this sec- 
tion, names of partners, members, associates or other persons comprising the debtor. 

(c) A financing statement. that provides only the debtor's trade name lees not eutticien tly, pro- 
vide the name of the debtor. 

(d) Failure to indicate the representative capacity of a secured party or representative of a 
secured party does not.affect the sufficiency of a financing statement. 

(e) A financing statement may provide the name of more than one debtor and the name of more 
than one secured party. 

(f) The name of the decedent indicated on the order appointing the personal representative of 
the decedent issued by the court having jurisdiction over the collateral is sufficient as the name e of 
the decedent under Paragraph (2) of Subsection (a) of this section. 

(g) Ifthis state has issued to an individual more than one driver's license of a kind described in 
Paragraph (4) of Subsection (a) of this section, the.one that was issued most recently is the one to 
which Paragraph (4) of Subsection (a) of this section refers. 

(h) As used in this section, "name of the settlor or testator" means: 

(1) if the settlor is a registered organization, the name that is stated to be ihe settlor's 
name on the public organic record most:recently filed with or issued or enacted by the settlor's 
jurisdiction of organization that purports to state, amend or restate the settlor's name; or 

(2) in other cases, the name of the settlor or testator indicated in bis trust's mi tehettnat record. 


History: 1978 Comp., § 55-9-503, enacted nt Laws registered organization, subsection (a1) governs the 


2001, ch. 189, § 74; 2013, ch. 137, § 13. name of the debtor. If, however,.the collateral is held in 
a trust that is not a registered organization, subsection 
OFFICIAL COMMENTS ra -- (a)(3) applies. (As used in this Article, collateral "held in 

UCC Official Comments © by ALI & the NCCUSL. Re- a trust" includes collateral as to which the trust is the 
produced with permission of the PEB for the UCC, All debtor as well as collateral as to which the trustee is the 
rights reserved. debtor.) This. subsection adopts a convention that gener- 

1. Source. Subsections (a)(4)(A), (b), and (c) derive ally results in the name of the’ trust or the name of the 
from former section 9-402(7); otherwise, new. trust's settlor being provided as the name of the debtor on 

2. Debtor's Name. The requirement that a financ- the financing statement, even if, as. typically is the case 
ing statement provide the debtor's name is particularly with common-law trusts, the "debtor" (defined in Sec- 
important. Financing statements are indexed under the tion 9-102 [55-9-102 NMSA 1978)) is a trustee acting with 
name of the debtor, and those who wish to find financ- respect to the collateral. This convention provides more 
ing statements search for them under the debtor's name. accurate information and eases the burden for search- 
Subsection (a) explains what the debtor's name is for pur- ers, who otherwise would have difficulty with respect to 
poses of a financing statement. debtor trustees that are large financial institutions. 

a. Registered Organizations. As a general matter, if More specifically, if a trust's organic record specifies a 
the debtor is a "registered organization" (definedvin Sec- ... name for the trust, subsection (a)(3) requires the financ- 
tion 9-102 [55-9-102 NMSA 1978] so as to ordinarily in- ing statement to provide, as the name of the debtor, the 
clude corporations, limited partnerships, limited liability name for the trust specified in the organic record. In addi- 
companies, and statutory trusts), fhan the debtor's dame tion, the financing statement must indicate, in a separate 
is the name shown on the "public organic record" of the part of the financing statement, that the collateral is held 
debtor's "jurisdiction of organization" (both also defined in in a trust. ; 5 A 
Section 9-102). If the organic record of the trust does not specify a 

b, Collateral Held in a Trust. When a financing state- | name for the trust, the’ name required for the financing 
ment covers collateral that is held in a trust that is a statement is the name of the settlor or, in the case of a 

1040 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


55-9-503 


testamentary trust, the testator, in each case as deter- 
mined under subsection (h). In addition, the financing 
statement must provide sufficient additional information 
to distinguish the trust from other trusts having one or 
more of the same settlors or the same testator. In many 
cases an indication of the date on which the trust was set- 
tled will satisfy this requirement. If neither the name nor 
the additional information indicates that the collateral 
is held in a trust, the financing statement must indicate 
that fact, but not as part of the debtor's name.’ 

Neither the indication that the collateral is held’in a 
trust nor the additional information that distinguishes 
the trust from other trusts having one or more of the same 
settlors or the same testator is part of the debtor's name. 
Nevertheless, a financing statement that fails to provide, 
in a separate part of the financing statement, any required 
indication or additional information does not sufficiently 
provide the name of the debtor under Sections 9-502(a) 
and 9-503(a)(3) [55-9-502(a) and 55-9-503(a)(3) NMSA 
1978], does not “substantially satisfy[ |] the require- 
ments" of Part 5 within the meaning of Section 9-506(a) 
[55-9-506(a) NMSA 1978], and so is ineffective. 

c. Collateral Administered by a Personal Represen- 
tative. Subsection (a)(2) deals with collateral that is be- 
ing administered by an executor, administrator, or other 
personal representative of a decedent. Even if, as often 
is the case, the representative is the "debtor" (defined 
in Section 9-102 [55-9-102 NMSA 1978]), the financing 
statement must provide the name of the decedent as the 
name of the debtor. Subsection (f) provides a safe harbor, 
under which the name of the decedent indicated on the or- 
der appointing the personal representative issued by the 
court having jurisdiction over the collateral is sufficient 
as the name of the decedent. If the order indicates more 
than one name for the decedent, the first name in the list 
qualifies under subsection (f); however, other names in 
the list also may qualify as the "name of the decedent" 
within the meaning of subsection (a)(2). In addition to 
providing the name of the decedent, the financing state- 
ment must indicate, in a separate. part of the financing 
statement, that the collateral is being administered by a 
personal representative. Although the indication is: not 
part of the debtor's name, a financing statement that fails 
to provide the indication does not sufficiently provide the 
name of the debtor under Sections 9-502(a) and, 9-503(a) 
(2) [55-9-502(a) and 55-9-503(a)(2) NMSA 1978], does not 
"substantially satisfy[ | the requirements" of Part 5 within 
the meaning of Section 9-506(a), [55-9-506(a) NMSA 1978], 
and so is ineffective. 

d. Individuals, This Article provides alternative ap- 
proaches towards the requirement for providing the name 
of a debtor who is an individual. 

Alternative A. Alternative A distinguishes between 
two groups of individual debtors. For debtors holding an 
unexpired driver's license issued by the State where the 
financing statement is filed (ordinarily the State where 
the debtor maintains the debtor's principal residence), Al- 
ternative A requires that a financing statement provide 
the name indicated on the license. When a debtor does not 
hold an unexpired driver's license issued by the relevant 
State, the requirement can be satisfied in either of two 
ways. A financing statement: is sufficient if it provides the 
"individual name" of the debtor. Alternatively, a financing 
statement is sufficient if it provides the debtor's surname 
(i.e,, family name) and first personal name (i,e., first name 
other than the surname), 

Alternative B. Alternative B provides three ways in 
which a financing statement may sufficiently provide the 
name of an individual who is a debtor. The "individual 
name" of the debtor is sufficient, as is the debtor's sur- 
name and first personal name. If the individual holds an 
unexpired driver's license. issued by the State where the 
financing statement is filed (ordinarily the State of the 
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debtor's principal residence), the name indicated on the 
driver's license also is sufficient. 

Name indicated on the driver's license. A financing 
statement does not "provide the name of the individual 
which is indicated" on the debtor's driver's license unless 
the name it provides is the same as the name indicated on 
the license. This is the case even if the name indicated on 
the debtor's driver's license contains an error. 

Example 1: Debtor, an individual whose principal resi- 
dence is in Illinois, grants a security interest to SP in cer- 
tain business equipment. SP files a financing statement 
with the Illinois filing office. The financing statement 
provides the name appearing on Debtor's Illinois driver's 
license, "Joseph Allan Jones." Regardless of which Alter- 
native is in effect in Illinois, this filing would be sufficient 
under Illinois' Section 9-508(a), even if Debtor's correct 
middle name is Alan, not Allan. 

A filing against "Joseph A. Jones" or "Joseph Jones" 
would not "provide the name of the individual which is 
indicated" on the debtor's driver's license. However, these 
filings might be sufficient if Alternative A is in effect in 
Illinois and Jones has no current (i.e., unexpired) Illinois 
driver's license, or if Illinois has enacted Alternative B, 

Determining the name that'should be provided on the 
financing statement must not be'done mechanically, The 
order in which the components of an individual's name 
appear on a driver's license differs.among the States. Had 
the debtor in Example 1 obtained a driver's license from a 
different State, the license might have indicated the name 
as "Jones Joseph Allan." Regardless of the order on the 
driver's license, the debtor's surname must be provided 
in the part of the financing statement designated for the 
surname. 

Alternatives A and B both refer to a license issued by 
"this State." Perfection of a security interest by filing ordi- 
narily is determined by the law of the jurisdiction in which 
the debtor is located: See Section 9-301(1) [55-9-301(1) 
NMSA 1978]. (Exceptions to the general rule are found 
in Section 9-301(3) and (4), concerning fixture filings, tim- 
ber to be cut, and as-extracted collateral.) A debtor who 
is an individual ordinarily is located at the individual's 
principal residence. See Section 9-307(b) [55-9-307(b) 
NMSA 1978]. (An exception appears in Section 9-307(c) 
[55-9-307(c) NMSA 1978].) Thus, a given State's Sec- 
tion 9-503 [55-9-503 NMSA 1978] ordinarily will apply 
during any period when the debtor's principal residence is 
located in that State, even if during that time the debtor 
holds or acquires a driver's license from another State. 

When a debtor's principal residence changes, the loca- 
tion of the debtor under Section 9-307 [55-9-307 NMSA 
1978] also changes and perfection by filing ordinarily will 
be governed by’ the law of the debtor's new location. As a 
consequence of the application of that jurisdiction's Sec- 
tion 9-816 [55-9-316 NMSA 1978], a security interest that 
is perfected by filing under the law of the debtor's former 
location will remain perfected for four months after the 
relocation, and thereafter if the secured party perfects 
under the law of the debtor's new location. Likewise, a 
financing statement filed in the former location may be 
effective to perfect a security interest that attaches after 
the debtor relocates. See Section 9-316(h) [55-9-316(h) 
NMSA 1978]. i 

Individual name of the debtor. Article 9 does not deter- 
mine the "individual name" of a debtor. Nor does it de- 
termine which element or elements in a debtor's name 
constitute the surname. In some cases, determining the 
"individual name" of a debtor may be difficult, as may 
determining the debtor's surname. This is because in the 
case of individuals, unlike registered organizations, there 
is no public organic record to which reference can be made 
and from which the name and its components can be de- 
finitively determined. 
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Names can take many forms in the United States. For 
example, whereas a surname is often colloquially referred 
to as a"last name," the sequence in which the elements of a 


name are presented is not determinative. In some cultures, 


the surname appears first, while in others it may appear 
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in a location that.is neither first nor last. In addition, some _ 


surnames are composed of multiple elements that, taken 
together, constitute a single surname, These elements, may 
or may not be separated by a space or connected by a hy- 
phen, "i," or "y." In other instances, some or all of the same 
elements may not be part of the surname, In some cases, a 
debtor's entire name might be composed of only a single el- 
ement, which should be provided in the part of the financ- 
ing statement designated for the surname. 

In disputes as to whether a financing statement suffi- 
ciently provides the "individual name" of a debtor, a court 
should refer to any non-UCC law concerning names, How- 
ever, case law about names may have developed in con- 
texts that implicate policies different from those of Article 
9. A court considering an individual's name for purposes 
of determining the sufficiency of a financing statement is 
not necessarily bound by cases that were decided in: other 
contexts and for other purposes, 

Individuals are asked to provide their names on official 
documents such as tax returns and bankruptcy petitions. 
An individual may provide a particular name on an of- 
ficial document in response to instructions relating to 
the document rather than because the name is actually 
the individual's name. Accordingly, a court should not.as- 
sume that the name an individual provides on an: official 
document necessarily constitutes the "individual name" 
for purposes of the sufficiency of the debtor's name on a 
financing statement. Likewise, a court should not assume 
that the name as presented on an individual's birth cer- 
tificate is necessarily the individual's current name. 

In applying non-UCC law for purposes of determining 
the sufficiency of a debtor's name on. a financing state- 
ment, a court should give effect to the instruction in Sec- 
tion 1-103(a)(1) [55-1-103(a)(1) NMSA 1978] that the UCC 
"must be liberally construed and applied to promote its 
underlying purposes and policies," which include simpli- 
fying and clarifying the law governing commercial trans- 
actions. Thus, determination of a debtor's name in the 
context of the Article 9 filing system must take into ac- 
count the needs of both filers and searchers. Filers need 
a simple and predictable system in which they can have 


a reasonable degree of confidence that, without undue’ 


burden, they can determine a name that will be sufficient 
so as to permit their financing statements to be effective. 
Likewise, searchers need a. simple and predictable system 
in which they can have a reasonable degree of confidence 
that, without undue burden, they. will discover all financ- 
ing statements pertaining to the debtor in question. The 
court also should take into account the purpose of the 
UCC to make the law uniform among the various jurisdic- 
tions. See Section 1-103(a)(3) [55-1-103(a)(3) NMSA 1978]. 


Of course, once an individual debtor's name has been, 


determined to be sufficient for purposes of Section 9- 
503 [55-9-503 NMSA 1978], a financing statement, that 
provides a variation of that name,.such as a "nickname" 
that does not constitute the debtor's name, does not suffi- 
ciently provide the name of the debtor under this section. 
Cf. Section 9-503(c) [55-9-503(c) NMSA 1978] (a financing 
statement providing only a debtor's trade name is not suf- 
ficient), 

If there is any doubt about an eeitcel debtor's name, 
a secured party may choose to file one or more financing 
statements that provide a number of possible names for 


the debtor and a searcher may similarly choose to search, 


under a number of possible names. 

Note that, even if the name provided in an initial fi- 
nancing statement is correct, the filing office nevertheless 
must reject the financing statement if it does not identify 
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an individual debtor's surname (eg., if it is not clear 
whether the debtor's surname is Perry or Mason). See Sec- 
tion 9-516(b)(3)(C) [55-9-516(b)(3)(C) NMSA 1978]. 

3. Secured Party's'Name. New subsection (d) makes 
clear that when the secured party is a representative, a 
financing statement is sufficient if it names the secured 
party, whether or not it indicates any representative ca- 
pacity, Similarly, -a financing statement that names a 
representative of the secured party is sufficient, even if it. 
does not indicate the representative capacity. 

Example 2: Debtor creates a security interest in favor 
of Bank X, Bank Y, and Bank Z, but not to their repre- 
sentative, the collateral agent (Bank A). The collateral 
agent.is not itself a secured party. See Section 9-102 [55- 
9-102. NMSA 1978]. Under Sections 9-502(a) and 9-503(d) 
[55-9-502(a) and 55-9-503(d) NMSA 1978], however, a fi- 
nancing statement is effective if it names as secured party 
Bank A and not the actual secured parties, even if it omits 
Bank A's representative capacity. 

Each person whose name is provided in an initial fi- 
nancing statement as the name of the secured party or 
representative of the secured party is a secured party of 
record. See Section 9-511 [55-9-511 NMSA 1978]. 

4, «Multiple Names. Subsection (e) makes explicit what 
is implicit under former Article 9: a financing statement 
may provide the name of more than one debtor and se- 
cured party. See Section 1-106 [55-1-106 NMSA 1978] 
(words in the singular include the plural). With respect 
to records relating to more than. one debtor, see Sec- 
tion .9-520(d) [55-9-520(d) NMSA 1978]. With respect to 
financing statements providing the name of more than 
one secured party, see Sections 9-509(e) and 9-510(b) 
[55-9-509(e) and [55-9-510(b) NMSA 1978]. 


ANNOTATIONS 


Repeals and reenactments. — Laws 2001, ch. 139, § 
74 repealed former 55-9-503 NMSA 1978, as enacted by 
Laws 1961, ch. 96, § 9-503, and enacted a new section, ef- 
fective July 13 2001, 

The 2013 amendment, effective July 1, 2018, clarified 
the rules for naming debtors in financing statements; in 
Paragraph (1) of Subsection (a), at the beginning of the 
sentence, added "except as otherwise provided in Para- 
graph (3) of this section", after "registered organization", 
added "or the collateral is held in a trust that isa reg- 
istered organization", after "provides the name", deleted 
"of the debtor indicated" and added "that is stated to be 
the registered organization's name", after "name on the 
public", added "organic", after "organic record", deleted 
"of" and added "most recently filed with or issued or en- 
acted by", after "enacted by the", deleted "debtor's" and 
added "registered organization's", and after "jurisdiction 
of organization", deleted "which shows the debtor to have 
been organized" and added the remainder of the sentence; 
in Paragraph (2) of Subsection (a), at the beginning of the 
sentence, added "subject to Subsection (f) of this section", 
after "this section, if the", deleted "debtor is a decedent's 
estate" and added "collateral is being administered by the 
personal representative of a decedent", after "financing 
statement provides", added "as the name of the debtor", af- 
ter "name of the decedent and", added "in a separate part 
of the financing statement", and after "indicates that the", 
deleted "debtor is an estate", and added the remainder of 
the sentence; in Paragraph (3) of Subsection (a), at the be- 
ginning of the sentence, after "if the", deleted "debtor is a 
trust or a trustee acting with respect to property held in 
trust", deleted former Subparagraph (A), which required 
that the name of the trust be stated as specified in its or- 
ganic documents or the name of the settlor if no name for 
the trust is specified, deleted former Subparagraph (B), 
which required that the financing statement indicate that 
the debtor is a trust or a trustee, and added "collateral is 
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held in a trust that is not a registered organization, only 
if the financing statement"; added Subparagraphs (A):and 
(B) of Paragraph (3) of Subsection (a); added: Paragraphs 
(4) and (5) of Subsection (a); in Paragraph (6) of Subsec- 
tion(a), in Subparagraph (A),after "name, only if", deleted 
"it" and added "the financing statement", and after. 'pro- 
vides the", deleted "individual or", and in Subparagraph 
(B), after "comprising the debtor", added the remainder of 
the sentence; and added Subsections (f) through (h), 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 68A 
Am, Jur, 2d Secured Transactions § 288 et:seq. 

Effect of recording chattel mortgage in town or county to 
which the mortgagor subsequently removed, 1 A.L.R: 1662. 

Omission of amount of debt in mortgage or in record 
thereof as affecting validity of mortgage, its operation as 
notice, or its coverage with respect to debts secured, 145 
A.L.R. 369. 


55-9-504. Indication of collateral. 


SECURED TRANSACTIONS 


55-9-504 


Construction and application of statutory provision 
respecting registration of mortgages or other liens on 
personal property in case of residents of other states, 10 
A.L.R.2d 764. 

Conflict of laws as to chattel mortgages and conditional 
sales of chattels, 13 A.L.R.2d 1312. 

Attorney's liability for negligence in preparing or re- 
cording security document, 87 A.L.R.2d 991. 

Sufficiency of designation of debtor or secured party in 
security agreement of financing statement under UCC § 
9-402, 99 A.L.R.3d 478. 

Sufficiency of address of debtor in financing statement 
required by UCC § 9-402(1), 99 A.L.R.3d 807. 

Sufficiency of address of secured party in financing state- 
ment required under UCC § 9-402(1), 99’ A.L.R.3d 1080. 

79 C.J.S. Secured Transactions § 53 et seq. 


A financing statement sufficiently indicates the collateral that it covers if the financing state- 


ment provides: 


(1) a description of the collateral pursuant to Section 55-9-108 NMSA 1978; or 
(2) an indication that the financing statement covers all assets or all personal property. 


History: 1978 Comp., § 55-9-504, Sees by Laws 
2001, ch. 189, § 75.) : 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

1. Source, Former section 9-402(1).. 

2. Indication of Collateral. To. comply with sec- 
tion 9-502(a), a financing statement must "indicate" the 
collateral it covers. A financing statement sufficiently in- 
dicates collateral claimed to be covered by the financing 
statement if it satisfies the purpose of conditioning perfec- 
tion on the filing of a financing statement, i.e., if it provides 
notice that a person may have a security interest in the 
collateral claimed. See section 9-502, comment 2. In par- 
ticular, an indication of collateral that would have satis- 
fied the requirements of former section 9-402(1) (ie., "a 
statement indicating the types, or describing the items, of 
collateral") suffices under section 9-502(a). An indication 
may satisfy the requirements of section 9-502(a), even if it 
would not have satisfied the requirements of former sec- 
tion 9-402(1). ” 

This section provides two safe harbors. Under para- 
graph (1), a "description" of the collateral (as the term is 
explained in section 9-108) suffices as an indication for 
purposes of the sufficiency of a financing statement. 

Debtors sometimes create a security interest in all, or 
substantially all, of their assets. To accommodate this 
practice, paragraph (2) expands the class of sufficient 
collateral references to embrace "an indication that the 
financing statement covers all assets or all personal 
property." If the property in question belongs to the 
debtor ‘and is personal property, any searcher will know 
that the property is covered by the financing statement. 
Of course, regardless of its breadth, a financing state- 
ment has no effect with respect to property indicated 
but to which a security interest has not attached. Note 
that a broad statement of this kind (e.g., "all debtor's 
personal property") would not be a sufficient "descrip- 
tion" for purposes of a security agreement. See sec- 
tions 9-108 and 9-203(b)(3)(A). It follows that a some- 
what narrower description than "all assets," e.g., "all 
assets other than automobiles," is sufficient for purposes 
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of this section, even if it does not suffice for purposes of 
a security agreement. 


ANNOTATIONS 


Repeals and reenactments. — Laws 2001, ch. 139, § 
75 repealed former 55-9-504 NMSA 1978, as amended by 
Laws 1985; ch. 193, § 36, and enacted a new section, effec- 
tive July 1, 2001. 

Decisions under former 55-9-402 NMSA 1978. -- 
In light of the similarity of this section and former Sec- 
tion '55-9-402 NMSA 1978, annotations decided under 
former 55-9-402 NMSA 1978 have been included in the 
annotations in this section, 

Description insufficient. — Where a financing state- 
ment listed all major assets of ‘the debtor, who was a 
commercial grower of cut roses, with complete and exact 
descriptions, the description of some collateral as "miscel- 
laneous equipment” was not sufficient to put third parties 
on notice that the creditor claimed a security interest in 
60,000 rose bushes which were one. of the debtor's major as- 
sets and the creditor's security interest in the rose bushes 
was not perfected. In re Flores de N.M., Inc., 151-B. R. 571 
(Bankr. D.N.M. 1993). 

Description sufficient. — Where a financing state- 
ment described some of the collateral as "miscellaneous 
equipment," the description was sufficient to place a third 
party on notice that the creditor claimed a security inter- 
est in a prefabricated portable office building and in a com- 
puter system that were used in the debtor's commercial 
cut rose business, because the office building and computer 
system were not substantial assets and were of the type 
of item which might be reasonably grouped in a catch-all 
paragraph and labeled "miscellaneous equipment." Jn re 
Flores de N.M., Inc., 151 B.R. 571 (Bankr. D.N.M. 1998), 

Security agreement must cover disputed items, 
— Although the filing of the financing statement was suf- 
ficient to put defendants on inquiry as to plaintiff's secu- 
rity interest, this avails plaintiff nothing when the secu- 
rity agreement did not cover the disputed items. Jones & 
Laughlin Supply v. Dugan Prod. Corp., 1973-NMCA-050, 
85 N.M. 51, 508 P.2d 1348 (decided under former law). 

"Inventory," "equipment" and "supplies" suffi- 
cient to describe collateral. — The terms "inventory," 
"equipment" and "supplies" are sufficient to meet the 
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requirement that collateral must be described in general Omission of amount of debt in mortgage or in record 
language reasonably describing the items. Waterfield v, thereof as affecting validity of mortgage, its operation as 
Burnett (In re Burnett), 21 B.R. 752 (Bankr. D.N.M. 1982) notice; or its coverage with respect to debts secured, 145 
(decided under former law). A.L.R. 869. 

Language in financing statement fails to satisfy Construction and SupHidahibn of statutory provision 
section. — The words "all assets... regardless of type or respecting registration of mortgages or other liens on 
description now owned ... or to be bought in the future..." personal property in case of residents of other states, 10 
in a financing statement fail to satisfy the requirements A.L.R.2d 764, 
of this section. The language is too general and vague to Conflict of laws as to chattel mortgages and conditional 
fulfill the demand that the financing statement at least sales of chattels, 13 A.L.R.2d 1312, 
reveal "the type" of collateral. The language is misleading Attorney's liability for negligence in preparing or re- 
and does not give subsequent secured parties adequate cording security document, 87 A.L.R.2d 991, 
notice of a security interest in inventory and accounts Necessity and sufficiency of notice or statement pre- 
receivable. Mogul Enters., Inc. v. Commercial Credit Bus. scribed by factor's lien law, 96 A.L.R.2d 727. . 

Loans, Inc., 1978-NMSC-081, 92 N.M. 215,585 P.2d 1096 Sufficiency of description in chattel mortgage as cover- 
(decided under former law). ing all property of a particular kind, 2 A.L.R.3d 839, 30 

Am, Jur, 2d, A.L.R. and C.J.S. references. — 68A A.L.R.8d 9. 

Am. Jur, 2d Secured Transactions § 288 et seq. Sufficiency of description of collateral in financing state- 

Effect of recording chattel mortgage in town or county to ment under UCC §§ 9-110 and 9-402, 100 A.L.R.3d 10. 
which the mortgagor subsequently removed, 1 A.L.R. 1662. 79 C.J.S, Secured Transactions § 53 et seq. 


55-9-505. Filing and compliance with other statutes and treaties 
for consignments, leases, other bailments and other 
transactions. 


(a) A consignor, lessor, or other bailor of goods, a licensor or a buyer of a payment intangible or 
promissory note may file a financing statement, or may comply with a statute, regulation or treaty 
described in Subsection (a) of Section 55-9-311 NMSA 1978, using the terms "consignor", "consignee", 
"lessor", "lessee", "bailor", "bailee", "licensor", "licensee", "owner", "registered owner", "buyer", "seller" 
or words of similar import, instead of the terms "secured party" and "debtor". 

(b) Sections 55-9-501 through 55-9-526 NMSA 1978 apply to the filing of a financing statement 
under Subsection (a) of this section and, as appropriate, to compliance that is equivalent to filing 
a financing statement under Subsection (b) of Section 55-9-311 NMSA 1978, but the filing or com- 
pliance is not of itself a factor in determining whether the collateral secures an obligation. If it is 
determined for another reason that the collateral secures an obligation, a security interest held by 
the consignor, lessor, bailor, licensor, owner or buyer which attaches to the collateral is perfected 
by the filing or compliance. 


History: 1978 Comp., § 55-9-505, enacted by Laws that former Section 9-408 [55-9-408 NMSA 1978] pro- 
2001, ch. 139, § 76. vided for filing, in connection with the use of terms such 
as "lessor," consignor," etc. The references to "owner" and 


OFFICIAL COMMENTS "registered owner" are intended to address, for example, 
UCC Official Comments © by ALI & the NCCUSL. Re- the situation where a putative lessor is the registered 
produced with permission of the PEB for the UCC. All owner of an automobile covered by a certificate of title and 


the transaction is determined to create a security inter- 
est. Although this section provides that the security in- 
terest is perfected, the relevant certificate-of-title statute 
may expressly provide to the contrary or may be ambigu- 
ous. If so, it may be necessary or advisable to amend the 
certificate-of-title statute to ensure that perfection of the 
security interest will be achieved. 

As did former Section 1-201 [55-1- 201 NMSA 1978], 
former Article 9 referred to transactions, including leases 
and consignments, "intended as security." This mislead- 
ing phrase created the erroneous impression that the par- 
ties to a transaction can dictate how the law will classify 
it (e.g., as a bailment or as a security interest) and thus 
affect the rights of third parties. This Article deletes the 


rights reserved. 

1. Source. Former section 9-408. 

2. Precautionary Filing. Occasionally, doubts arise con- 
cerning whether a transaction creates a relationship to 
which this article or its filing provisions apply. For exam- 
ple, questions may arise over whether a "lease" of equip- 
ment in fact creates a security interest or whether the 
"sale" of payment intangibles in fact secures an obligation, 
thereby requiring action to perfect. the security interest. 
This section, which derives from former section 9-408, af- 
fords the option of filing of a financing statement with ap- 
propriate changes of terminology but without affecting the 
substantive question of classification of the transaction. 

3. Changes from Former Section 9-408. This section 


expands the rule of former Section 9-408 [55-9-408 NMSA phrase wherever it appears. Subsection (b) expresses the 

1978] to embrace more generally other bailments and pe inciple more precisely by referring to a security interest 

transactions, as well as sales transactions, primarily sales that "secures an obligation. pa eM . , 

of payment intangibles and promissory notes. It provides 4. Consignments. Although a "true" consignment is 

the same benefits for compliance with a statute or treaty a bailment, the filing and Dr iority provisions of former 

described in Section 9-311(a) [55-9-311(a) NMSA 1978] Article 9 applied to "true" consignments. See former 
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Sections 2-326(3), 9-114 [55-2-326(3), 55-9-114 NMSA actually "secures an obligation," to which Article 9 applies 


1978]. A consignment "intended as security" created a se- in full. The revisions to this section reflect the change in 
curity interest that was in all respects subject to former terminology. 

Article 9. This Article subsumes most true consignments 

under the rubric of "security interest." See Sections 9- i ANNOTATIONS 


9-109(a)(4) [55-9-109(a)(4) NMSA 1978], 1-201(b)(35) igi 

[55-1-201(b)(35) NMSA 1978] (definition of "security in- We pa a aay Procbaahtay tite meaaimnaee 
terest"), Nevertheless, it maintains the distinction be- tive July 12001. ‘ : 
tween a (true) "consignment," as to which only certain as- ‘ 

pects of Article 9 apply, and a so-called consignment that 


55-9-506. Effect of errors or Omissions. 


(a) A financing statement substantially satisfying the requirements of Sections 55-9-501 
through 55-9-526 NMSA 1978 is effective, even if it has minor errors or omissions, unless the er- 
rors or omissions make the financing statement seriously misleading. 

(b) Except as otherwise provided in Subsection (c) of this section, a financing statement that 
fails sufficiently:to provide the name of the debtor in accordance with Subsection (a) of Section 55- 
9-503 NMSA 1978 is seriously misleading. 

_(c) Ifa search of the records of the filing office under the debtor's correct name, using the filing 
office's standard search logic, if any, would disclose a financing statement that fails sufficiently to 
provide the name of the debtor in accordance with Subsection (a) of Section 55-9-503 NMSA 1978, 
the name provided does not make the financing statement seriously misleading. 

(d) For purposes of Subsection (b) of Section 55-9-508 NMSA 1978, the "debtor's correct name" 
in Subsection (c) of this section means the correct name of the new debtor. 


History: 1978 Comp., § 55-9-506, enacted by Laws search under each of them. Rather, it is the secured par- 
2001, ch. 139, § 77. ty's responsibility to provide the name of the debtor suf- 
ficiently in a filed financing statement. Subsection (c) sets 

OFFICIAL COMMENTS forth the only situation in which a financing statement 

UCC Official Comments © by ALI & the NCCUSL. Re- that fails sufficiently to provide the name of the debtor 
produced with permission of the PEB for the UCC. All is not seriously misleading. As stated in subsection (b), if 


the name of the debtor provided on a financing statement 
1. Source. Former section 9-402(8). is insufficient and subsection (c) is not satisfied, the fi- 
2. Errors and Omissions. Like former Section 9-402(8) nancing statement is seriously misleading. Such a financ- 
[55-9-402(8) NMSA 1978], subsection (a) is in line with © img statement is ineffective even if the debtor is known 
the policy of this Article to simplify formal requisites and in some contexts by the name provided on the financing 


filing requirements. It is designed to discourage the fanat- statement and even if searchers know or have reason to 
ical and impossibly refined reading of statutory require- know that the name provided on the financing statement 
ments in which courts occasionally have indulged them- refers to the debtor. Any suggestion to the contrary in a 
selves. Subsection (a) provides the standard applicable to judicial opinion is incorrect. 5 
indications of collateral. Subsections (b) and (c), which are To satisfy the requirements of Section 9-503(a)(2) 
new, concern the effectiveness of financing statements in [55-9-503(a)(2) NMSA 1978], a financing statement must 
which the debtor's name is incorrect. Subsection (b) con- daalen ‘ey that the Solieserpy if Pee oAmministenenl a c 
tains the general rule: a financing statement that fails suf- Dee eT Taprenchauve..20 RAUB. Lae reduivements ° 
ficiently to provide the debtor's name in accordance with Section 9-503(a)(3) [55-9-503(a)(8) NMSA 1978], a fi- 
Section 9-503(a) [55-9-503(a) NMSA 1978] is seriously ° nancing statement must indicate that the collateral is 
misleading as a matter of law. Subsection (c) provides an held in a trust and provide additional information that 
exception: If the financing statement nevertheless would distinguishes the trust from certain other trusts. The in- 
be discovered in a search under the debtor's correct name, dications and additional information are not part of the 
using the filing office's standard search logic, if any, then debtor's name. Nevertheless, a financing statement that 
asa matter of law the incorrect name does not make the fails to provide an indication or the additional informa- 
financing statement.seriously misleading. A financing tion when required does not sufficiently provide Me 
statement that is seriously misleading under this section name of the debtor under Sections 9-502(a) and 9-50 in 
is ineffective even if it is disclosed by (i) using a search [55-9-502(a) and 55-9-503(a) NMSA 1978), does not "stib- 
logic other than that of the filing office to search the offi- stantially satisfy ] the requirements” of Part 5 within the 
cial records, or (ii) using the filing office's standard search meaning of this section and so is ineffective. : 
logic to search a data base other than that of the filing In addition to requiring the debtor's name and an in- 
office. For purposes of subsection (c), any name that satis- dication of the collateral, Section 9-502(a) [55-9-502(a) 
fies Section 9-503(a) at the time of the search is a "correct NMSA 1978] requires a financing statement to provide 
een the name of the secured. party or a representative of the 
This section and Section 9-503 [55-9-503 NMSA 1978] secured party. Inasmuch as searches are not conducted 
balance the interests of filers and searchers. Searchers under the secured party's name, and no filing is needed to 
are not expected to ascertain nicknames, trade names, continue the perfected status of security interest after it is 


and the like by which the debtor may be known and then assigned, an error in the name of the secured party or its 
representative will not be seriously misleading. However, 


rights reserved. 
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in an appropriate case, an error of this kind may give rise — Omitting debtor's address is major error. — Leav- 
to an estoppel in favor of a particular holder of a conflict- ing the address of the debtor out of a financing statement 
ing claim to the collateral. See Section 1-103 [55-1-103 is a major error. First Nat'l Bank v. Niccum (In re Perm- 
NMSA 1978]. ian Anchor. Servs.), 649 F.2d '763 (10th Cir, 1981) deoldedt 
3. New Debtors. Subsection (d) provides that, in deter- under former law). 
mining the extent to which a financing statement nam- Security interest not unperfected thei ich asia in 
ing an original debtor is effective against a new debtor, debtor's name not recorded. — Filed security agree- 
the sufficiency of the financing statement should be tested ment listing debtor under former corporate name did not 
against the name of the new debtor. become "seriously misleading", as referred to in Subsec- 
tion (5) (now see this section), once debtor ‘changed its 
ANNOTATIONS name so as not to serve sufficient notice of security inter- 
Repeals and reenactments. — Laws 2001, ch. 139, § est, since financing statement is sufficient even if it fails 
77 repealed former 55-9-506 NMSA 1978, as enacted by to give any name for a debtor where debtor's address and 
Laws 1961, ch. 96, § 9-506, and enacted a new section, ef- mailing address are given, and since later creditor knew 
fective July 1, 2001. of debtor's first corporate name and of first creditor's in- 
Decisions under former. Section. 55-9-402 NMSA tention to advance money so that later creditor could not 
1978, — In light of the similarity of this section and for- have been misled; consequently, first creditor's priority 
mer Section 55-9-402 NMSA 1978, annotations decided did not become "unperfected" for failure to file new secu- 
under former Section 55-9-402 NMSA 1978 have been in- rity agreement and financing statement. Jn re Bud Long 


oludédvin the Annoretionain tine secuon: Chevrolet, Inc., 39 B.R. 499 (Bankr. D.N.M. 1984) (decided 
Minor errors in information does not invalidate under former law), 

financing statement. — A security agreement is suf- _ Failure to identify new debtor. me Where’ the se- 

ficient as a financing statement if it contains all the in- cured party had knowledge of the debtor's transfer of the 


formation required of a valid financing statement, even collateral and accepted payments from the transferee on 
though there are minor errors in the information. First the debtor's note but never amended its financing state- 


Nat'l Bank v. Niccum (In re Permian Anchor Servs.), 649 ment to identify the transferee as the new debtor, the se- 
F.2d 763 (10th Cir. 1981) (decided under former law). cured party's filing of a "continuation statement" naming 

Minor errors which are not seriously misleading the original debtor whom it knew was no longer in pos- 
will not invalidate a financing statement or continuation ‘session of the collateral was insufficient to preserve the 
statement which otherwise is in substantial compliance security interest, Prod. Credit Ass'n:v. Lane (In re Cattle 
with statutory requirements. NationsCredit Com. Corp. v. Complex Corp.), 61 B.R. 526 (Bankr, D.N.M. 1986) (decided 
Camp Town, Inc., 197 B.R. 139 (Bankr, D.N.M. 1996) (de- under former law). 


cided under former law). 


55-9-507. Effect of certain events on effectiveness: of financing 
7 statement. 


(a) A filed financing statement remains effective with respect to collateral that is sold, ex- 
changed, leased, licensed or otherwise disposed of and in which a security interest or agricultural 
lien continues, even if the secured party knows of or consents to the disposition. | ; 

(b) Except as otherwise provided in Subsection (c) of this section and Section 55-9-508 NMSA 
1978, a financing statement is not rendered ineffective if, after the financing statement is filed, the 
information provided in the financing statement becomes seriously misleading under Section re 
9-506 NMSA 1978. 

(c) If the name that a filed financing statement provides for a debtor becomes insufficient as 
the name of the debtor under Subsection (a) of Section 55-9-503 NMSA 1978 such that the financ- 
ing statement becomes seriously misleading under Section 55-9-506 NMSA 1978: 

(1) the financing statement is effective to perfect a security interest in collateral acquired 
by the debtor before, or within four months after, the filed financing statement becomes peerer es 
misleading; and 

(2) the financing statement is not effective to perfect a security interest in coigeaeey ac- 
quired by the debtor more than four months after the filed financing statement becomes seriously 
misleading, unless an amendment to the financing statement that renders the financing state- 
ment not seriously misleading is filed within four months after the financing statement became 
seriously misleading. 


History: 1978 Comp., § 55-9-507, enacted by Laws 1. Source. Former section 9-402(7). 


2001, ch. 139, § 78; 2013, ch. 187, § 14. 2. Scope of Section. This section deals with situations 

in which the information in a proper financing statement 

OFFICIAL COMMENTS becomes inaccurate after the financing statement is filed. 

UCC Official Comments © by ALI & the NCCUSL. Re- Compare section 9-338, which deals with situations in 

produced with permission of the PEB fe the UCC, All which B financing’ statement contains a particular kind 

rights reserved. of information concerning the debtor (i.e., the information 
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described in section 9-516(b)(5)) that is incorrect at the 
time it is filed. 

3. Post-Filing Disposition of Collateral. Under subsec- 
tion (a), a financing statement rémains effective even if 
the collateral is sold or otherwise disposed of. This sub- 
section clarifies the third sentence of former section 9- 
402(7) by providing that a financing statement remains 
effective following the disposition of collateral only when 
the security interest or agricultural lien continues in that 
collateral. This result is consistent with the conclusion 
of PEB Commentary No. 3. Normally, a security interest 
does continue after disposition of the collateral. See sec- 
tion 9-315(a)(1). Law other than this article determines 
whether an agricultural lien survives disposition of the 
collateral. 


SECURED TRANSACTIONS 


As a consequence of the disposition, the collateral 


may be owned by a person other than the debtor against 
whom the financing statement was filed. Under subsec- 
tion (a), the secured party remains perfected even if it 
does not correct the public record. For this reason, any 
person seeking to determine whether a debtor owns col- 
lateral free of security interests must inquire as to the 
debtor's source of title and, if circumstances seem to re- 
quire it, search in the name of a former owner. Subsec- 
tion (a) addresses only the sufficiency of the information 
contained in the financing statement. A disposition of col- 
lateral may result in loss of perfection for other reasons. 
See section 9-316. 

Example: Dee Corp. is an Illinois corporation. It creates 
a security interest in its equipment in favor of Secured 
Party. Secured Party files a proper financing statement in 
Illinois. Dee Corp. sells an item of equipment to Bee Corp., 
a Pennsylvania corporation, subject to the security inter- 
est. The security interest continues, see section 9-315(a) 
(1), and remains perfected, see section 9-507(a), notwith- 
standing that the financing statement is filed under "D" 
(for Dee Corp.) and not under "B." However, because Bee 
Corp. is located in Pennsylvania and not Illinois, see sec- 
tion 9-307, unless Secured Party perfects under Pennsyl- 
vania law within one year after the transfer, its security 
interest will become unperfected and will be deemed to 
have been unperfected against purchasers of the collat- 
eral, See section 9-316, 

4. Other Post-Filing Changes. Subsection (b) provides 
that, as a general matter, post-filing changes that render 
a financing statement seriously misleading have no effect 
on a financing statement. The financing statement re- 
mains effective. It is subject to two exceptions: Section 9- 
508 and Section 9-507(c) [55-9-508 and 55-9-507(c) NMSA 
1978]. Section 9-508 addresses the effectiveness of a fi- 
nancing statement filed against an original debtor when 
a new debtor becomes bound by the original debtor's se- 
curity agreement. It is discussed in the Comments to that 
section. Section 9-507(c) addresses cases in which a filed 
financing statement provides a name that, at the time 
of filing, satisfies the requirements of Section 9-503(a) 
[55-9-503(a) NMSA 1978] with respect to the named 
debtor but, at a later time, no longer does so. 

Example 1: Debtor, an individual whose principal resi- 
dence is in California, grants a security interest to SP in 
certain business equipment. SP files a financing state- 
ment with the California filing office. Alternative A is in 
effect in California. The financing statement provides the 
name appearing on Debtor's California driver's license, 
"James McGinty." Debtor obtains a court order chang- 
ing his name to "Roger McGuinn" but does not change 
his driver's license. Even after the court order issues, the 
name provided for the debtor in the financing statement 
is sufficient under Section 9-503(a) [55-9-503(a) NMSA 
1978]. Accordingly, Section 9-507(c) [55-9-507(c) NMSA 
1978] does not apply. 
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The same result would follow if Alternative B is in effect 
in California. 

Under Section 9-503(a)(4) [55-9-5038(a)(4)NMSA 1978] 
(Alternative A), if the debtor holds a current (i.e., unex- 
pired) driver's license issued bythe State where the fi- 
nancing statement is filed, the name required for the fi- 
nancing statement is the name indicated on the license 
that was issued most recently by that State, If the debtor 
does not have a current driver's license issued by that 
State, then the debtor's name is determined under subsec- 
tion (a)(5). It follows that a debtor's name may change, and 
a financing statement providing the name on the debtor's 
then-current driver's license may become seriously mis- 
leading, if the license expires and the debtor's name un- 
der subsection (a)(5) is different. The same consequences 
may follow if a debtor's driver's license is renewed and the 
names on the licenses differ. 

Example 2: The facts are as in Example 1. Debtor's driv- 
er's license expires one year after the entry of the court 
order changing Debtor's name. Debtor does not renew the 
license. Upon expiration of the license, the name required 
for sufficiency by Section 9-503(a) [55-9-503(a) NMSA 
1978] is the individual name of the debtor or the debtor's 
surname and first personal name. The name "James Mc- 
Ginty" has become insufficient. 

Example 3: The facts are as in Example 1. Before the 
license expires, Debtor renews the license, The name in- 
dicated on the new license is "Roger McGuinn." Upon 
issuance of the new license,’ "James McGinty" becomes 
insufficient as the debtor's name under Section 9-503(a) 
[55-9-503(a) NMSA 1978]. 

The same results would follow if Alternative B is in ef- 
fect in California (assuming that, following the issuance of 
the court order, "James McGinty" is neither the individual 
name of the debtor nor the debtor's surname and first per- 
sonal name), 

Even if the name provided as the name of the debtor’ 
becomes insufficient under Section 9-503(a) [55-9-503(a) 
NMSA 1978], the filed financing statement does not 
become seriously misleading,’ and Section 9-507(c) 
[55-9-507(c) NMSA 1978] does not apply, if the financing 
statement can be found by searching under the debtor's 
"correct" name, using the filing office's standard search 
logic. See Section 9-506 [55-9-506 NMSA 1978]. Any name 
that satisfies Section 9-503(a) at the time of the search 
is a "correct name" for these purposes. Thus, assuming 
that a search of the records of the California filing office 
under "Roger McGuinn," using the filing office's standard 
search logic, would not disclose a financing statement 
naming "James McGinty," the financing statement in Ex- 
amples 2 and 3 has become seriously misleading and Sec- 
tion 9-507(c) applies. 

If a filed financing statement becomes seriously mis- 
leading because the name it provides for a debtor becomes 
insufficient, the financing statement, unless amended to 
provide a sufficient name for the debtor, is effective only 
to perfect a security interest in collateral acquired by the 
debtor before, or within four months after, the change. If an 
amendment that provides a sufficient name is filed within 
four months after the change, the financing statement as 
amended would be effective also with respect to collateral 
acquired more than four months after the change. If an 
amendment that provides a sufficient name is filed more 
than four months after the change, the financing statement 
as amended would be effective also with respect to collat- 
eral acquired more than four months after the change, but 
only from the time of the filing of the amendment. 


ANNOTATIONS 


Repeals and reenactments. — Laws 2001, ch. 139, § 
78 repealed former 55-9-507 NMSA 1978, as enacted by 
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Laws 1961, ch. 96, § 9-507, and enacted a new Rectiont ef- of Section 55-9-503 NMSA 1978 such that the financing 
fective July 1, 2001. statement becomes"; in Paragraph (1) of Subsection (c), 

The 2013 ‘amendment, effective July 1, 2013, clari- after "four months after, the" deleted "change" and added 
fied the effectiveness of financing statements when the "filed financing statement becomes seriously misleading"; 
name of the debtor becomes insufficient to identify the and in Paragraph (2) of Subsection (c), after "debtor more 
debtor; in Subsection (c), in-the introductory sentence, af- than four months after the", deleted "change" :and added 
ter "If', deleted "provides for a debtor" and added "the", "filed financing statement becomes seriously misleading", 
after: "filed financing statement", added "provides for a and after "filed within four months after the", deleted 
debtor", and after "for a debtor becomes", added "insuf- "change" and added "financing statement abooinas seri- 
ficient as the name of the debtor under Subsection (a) ously misleading". 


55-9-508. Effectiveness of financing statement if new debtor becomes 
bound by security agreement. 


(a) Except as otherwise provided in this section, a filed financing statement naming an original 
debtor is effective to perfect a security interest in collateral in which a new debtor has or acquires 
rights to the extent that the financing statement would have. been choca had the original debtor 
acquired rights in the collateral. 

(b) Ifthe difference between the name of the original debtor and that of the new debtor causes 
a filed financing statement that is effective under Subsection (a) of this section to be seriously mis- 
leading under Section 55-9-506 NMSA 1978: 

(1) the financing statement is effective to perfect a dactieity interest in collateral acquired 
by the new debtor before, and within four months after, the new debtor becomes bound under Sub- 
section (d) of Section 55-9-203 NMSA 1978; and 

(2) the financing statement is not effective to perfect a security interest in collateral ac- 
quired by the new debtor more than four months after the new debtor becomes bound under Sub- 
section (d) of Section 55-9-203 NMSA 1978 unless an ‘initial financing statement providing the 
name of the new debtor is filed before the expiration of that time. 

(c) This section does not apply to collateral as to which a filed financing statement remains ef- 
fective against the new debtor under Subsection (a) of Section 55-9-507 NMSA 1978. 


History: 1978 Comp., § 55-9-508, enacted by Laws See section 9-203(b). New section 9-203(e) creates an ex- 
2001, ch. 189, § 79. . ception, under which a security agreement entered into 
by one person is effective with respect to the property of 


OFFICIAL COMMENTS another. This exception comes into play if a "new debtor" 

UCC Official Comments © by ALI & the NCCUSL. Re- becomes bound as debtor by a security agreement entered 
produced with permission of the PEB for the UCC. All into by another person (the "original debtor"). (The quoted 
rights reserved. terms are defined in section 9-102.) If a new debtor does 
Lit Souice; New. become bound, then the security agreement entered into 
2. The Problem. Section: 9-203(d) and (e) and this by the original debtor satisfies the security-agreement 
section deal with situations where one party (the "new requirement of section 9-203(b)(3) as to existing or after- 
debtor") becomes bound as debtor by a security agree- acquired property of the new debtor to the extent the 
ment entered into by another person (the. "original property is described in the security agreement. In that 
debtor"), These situations often arise as a consequence of case, no other agreement is necessary to make a security 
changes in business structure. For example, the original interest enforceable in that property. See section 9-203(e), 
debtor may be an individual debtor who operates a busi- Section 9-203(d) explains when a new debtor becomes 
ness as a sole proprietorship and then incorporates it. Or, bound by an original debtor's security agreement, Under 
the original debtor may be a corporation that is merged section 9-203(d)(1), a new debtor becomes bound as debtor 
into another corporation. Under both former article 9 and if, by contract or operation of other law, the security agree- 
this article, collateral that is transferred in the course of ment becomes effective to create a security interest in the 


the incorporation or merger normally would remain sub- new debtor's property. For example, if the applicable cor- 
ject to a perfected security interest. See sections 9-315(a) porate law of mergers provides that when A Corp MerEse 
(1) and 9-507(a). Former article 9 was less clear with re- into B Corp, B Corp becomes a debtor under A Corp's se- 
spect to whether an after-acquired property clause in a curity agreement, then B Corp would become bound as 
security agreement signed by the original debtor would debtor following such a merger, Similarly, B Corp would 
be effective to create a security interest in property ac- become bound as debtor if B Corp contractually assumes 
quired by the new corporation or the merger survivor A's obligations under the security agreement. 


and, if so, whether a financing statement filed against the Under certain circumstances, a new debtor becomes 
original debtor would be effective to perfect the security bound for purposes of this article even though it would 
interest. This section and sections 9-203(d) and (e) are a not be bound under other law, Under section 9-203(d)(2), 
Man hcabion. a new debtor becomes bound when, by contract or opera- 

3. How New Debtor Becomes Bound. Normally, a se- tion of other law, it (i) becomes obligated not only for the 
curity interest is unenforceable unless the debtor has au- secured obligation but also generally for the obligations 
thenticated a security agreement describing the collateral, of the original debtor and (ii) acquires or succeeds to sub- 


stantially all the assets of the original debtor. For example, 
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some corporate laws provide that, when two corporations to the new debtor's name, the filing is effective as to col- 
merge, the surviving corporation succeeds to the assets of lateral acquired by:the new debtor more than four months 
its merger partner and "has all liabilities" of both corpo- after the new debtor becomes bound only if a person files 
rations. In the case where, for example, A Corp merges during the four-month. period an initial financing state- 
into B Corp (and A Corp ceases to exist), some people have ment providing the name of the new debtor. Compare Sec- 
questioned whether A Corp's grant of a security interest tion 9-507(c) [55-9-507(c) NMSA 1978] (four-month period 
in its existing and after-acquired property becomes a "li- of effectiveness with respect to collateral acquired by a 
ability":of B Corp, such that B Corp's existing and after- debtor after the name provided for the debtor becomes in- 
acquired property becomes subject to a security interest sufficient as the name of the debtor). As to the meaning of 
in favor of A Corp's lender. Even if corporate law were to "initial financing statement" in this context, see Section 9- 
give a negative answer, under section 9-203(d)(2), B Corp 512 [55-9-512 NMSA 1978], Comment 5. 

would become bound for purposes of section 9-203(e) and 5. Transferred Collateral. This section does not apply 
this section. The "substantially all of the assets" require- to collateral transferred by the original debtor to a new 
ment of section 9-203(d)(2) excludes sureties and other debtor. See subsection (c). Under those circumstances, the 
secondary obligors as well as persons who become obli- filing against the original debtor continues to be effective 
gated through veil piercing and other nonsuccessorship until it lapses or perfection is lost for another reason. See 
doctrines, In most cases, it will exclude successors to the sections 9-316, 9-507(a). 

assets and liabilities of a division of a debtor. 6. Priority. Section 9-326 governs the priority contest 
.4, When Financing Statement Effective Against New between a secured creditor of the original debtor and a 
Debtor. Subsection (a) provides that a filing against the secured creditor of the new debtor, 

original debtor generally is effective to perfect a security 

interest in collateral that a new debtor has at the time ANNOTATIONS 

it becomes bound by the original debtor's security agree- Effective dates. — Laws 2001, ch. 139, § 155 makes 
ment and collateral that it acquires.after the new debtor the act effective July 1, 2001. 


becomes bound. Under subsection (b), however, if the fil- 
ing against the original debtor is seriously misleading as 


4 


55-9-509. Persons entitled to file a record. 


(a) A person may file an initial financing statement, amendment that adds collateral covered 
by a financing statement or amendment.that adds a debtor to'a financing statement only if: 

(1) the debtor authorizes the filing in an authenticated record or pursuant to Subsection 
(b) or (c) of this section; or’ 

(2). the person holds an agricultural lien that has become effective at the time of filing and 
the financing statement covers only collateral in which the person holds an agricultural lien. 

(b) By authenticating or becoming bound as debtor by a security agreement, a debtor or new 
debtor authorizes the filing of an initial financing statement, and an amendment, covering: 

(1) the collateral described in the security agreement; and 
__ (2). property that becomes collateral under Paragraph (2) of Subsection (a) of Section 55-9- 
315 NMSA 1978, whether or not the security agreement expressly covers proceeds. 

(c) By acquiring collateral in which a security interest or agricultural lien continues under 
Paragraph (1) of Subsection (a) of Section 55-9-315 NMSA 1978, a debtor authorizes the filing of 
an initial financing statement, and an amendment, covering the collateral and property that be- 
comes collateral under Paragraph (2) of Subsection (a) of Section 55-9-315 NMSA 1978. 

(d) A person may file an amendment other than an amendment that adds collateral covered by 
a financing statement or an amendment that adds a debtor to a financing statement only if: 

(1) the secured party of record authorizes the filing; or 

(2) the amendment is a termination statement for a financing statement as to which the 
secured party of record has failed to file or send a termination statement as required by Subsec- 
tion (a) or (c) of Section 55-9-513 NMSA 1978, the debtor authorizes the filing and the termination 
statement indicates that the debtor authorized it to be filed. 

(e) If there is more than one secured party of record for a financing statement, each secured 
party of record may authorize the filing of an amendment under Subsection (d) of this section. 


History: 1978 Comp., § 55-9-509, enacted by Laws 2. Scope and Approach of This Section. This sec- 
2001, ch. 139, § 80. tion collects in one place most of the. rules determining 
whether a record may be filed. Section 9-510 explains the 

OFFICIAL COMMENTS extent to which a filed record is effective. Under these 

UCC Official ‘Comments © by ALI & the NCCUSL. Re- sections, the identity of the person who effects a filing is 
produced with permission of the PEB for the UCC. All immaterial. The filing scheme contemplated by this part 


does not contemplate that the identity of a "filer" will be 
a part of the searchable records. This is consistent with, 
and_a necessary aspect of, eliminating signatures or other 


rights reserved. 
1, Source. New. 
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evidence of authorization from the system: (Note that the 
1972 amendments to this article eliminated the require- 
ment that a financing statement contain the signature 
of the secured party.) As long as the appropriate person 
authorizes the filing, or, in the case of a termination state- 
ment, the debtor is entitled to the termination, it is insig- 
nificant whether the secured party or another person files 
any given record. The question of authorization is one for 
the court, not the filing office. However, a filing office may 
choose to employ authentication procedures in connection 
with electronic communications, e.g., to verify the identity 
of a filer who seeks to charge the filing fee. 

3. Unauthorized Filings. Records filed in the filing 
office do not require signatures for their. effectiveness. 
Subsection (a)(1) substitutes for the debtor's signature 
on a financing statement the requirement that the debtor 
authorize in an authenticated record the filing of an ini- 
tial financing statement or an amendment that adds col- 
lateral. Also, under subsection (a)(1), if an amendment 
adds a debtor, the debtor who is added must authorize 
the amendment. A person who files an unauthorized re- 
cord in violation of subsection (a)(1) is liable under Sec- 
tion 9-625(b) [55-9-625(b) NMSA 1978] and (e) for actual 
and statutory damages. Of course, a filed financing state- 
ment is ineffective to perfect a security interest if the fil- 
ing is not authorized. See Section 9-510(a) [55-9-510(a) 
NMSA 1978]. Law other than this Article, including the 
law with respect to ratification of past acts, generally de- 
termines whether a person has the requisite authority to 
file a record under this section. See Sections 1-103, 9-502 
[55-1-103, 55-9-502 NMSA 1978], Comment 3. This Article 
applies to other issues, such as the priority of a security 
interest perfected by the filing of a financing statement. 
See Section 9-322 [55-9-8322 NMSA 1978], Comment 4. 

4, Ipso Facto Authorization. Under subsection (b), the 
authentication of a security agreement ipso facto consti- 
tutes the debtor's authorization of the filing of a financ- 
ing statement covering the collateral described in the 
security agreement. The secured party need not obtain a 
separate authorization. Similarly, a new debtor's becom- 
ing bound by a security agreement ipso facto constitutes 
the new debtor's authorization of the filing of a financing 
statement covering the collateral described in the security 
agreement by which the new debtor has become bound. 
And, under subsection (c), the acquisition of collateral in 
which a security interest continues after disposition un- 
der section 9-315(a)(1)(A) ipso facto constitutes an autho- 
rization to file an initial financing statement against the 
person who acquired the collateral. The authorization to 
file an initial financing statement also constitutes an au- 
thorization to file a record covering actual proceeds of the 
original collateral, even if the security agreement is silent 
as to proceeds. 

Example 1: Debtor authenticates a security agreement 
creating a security interest in Debtor's inventory in favor 
of Secured Party. Secured Party files a financing statement 
covering inventory and accounts. The financing statement 
is authorized insofar as it covers inventory and unauthor- 
ized insofar as it covers accounts. (Note, however, that the 
financing statement will be effective to perfect a security 
interest in accounts constituting proceeds of the inventory 


to the same extent as a financing statement covering only , 


inventory.) 
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Example 2: Debtor authenticates a security agreement 
creating a security interest in Debtor's inventory in favor 
of Secured Party. Secured Party files a financing state- 
ment covering inventory. Debtor sells some inventory, 
deposits the buyer's payment into a deposit account, and 
withdraws the funds to purchase equipment. As long as 
the equipment can be traced to the inventory, the security 
interest continues in the equipment. See section 9-315(a) 
(1)(B). However, because the equipment was acquired 
with cash proceeds, the financing statement becomes inef- 
fective to perfect the security interest in the equipment 
on the 21st day after the security interest attaches to the 
equipment unless Secured Party continues perfection be- 
yond the 20-day period by filing a financing statement 
against the equipment or amending the filed financing 
statement to cover equipment. See section 9-315(d). Debt- 
or's authentication of the security agreement authorizes 
the filing of an initial financing statement or amend- 
ment covering the equipment, which is "property that 
becomes collateral under section 9-315(a)(1)(B)." See sec- 
tion 9-509(b)(2). 

5. Agricultural Liens. Under subsection (a)(2), the 
holder of an agricultural lien may file a financing state- 
ment covering collateral subject to the lien without ob- 
taining the debtor's authorization. Because the lien arises 
as matter of law, the debtor's consent is not required. A 
person who files an unauthorized record in violation of 
this subsection is liable under section 9-625(e) for a statu- 
tory penalty and damages. 

6. Amendments; Termination Statements Authorized 
by Debtor. Most amendments may not be filed unless the 
secured party of record, as determined under Section 9- 
511 [55-9-511 NMSA 1978], authorizes the filing. See sub- 
section (d)(1). However, under subsection (d)(2), the autho- 
rization of the secured party of record is not required for 
the filing of a termination statement if the secured party 
of record failed to send or file a termination statement 
as required by Section 9-513 [55-9-513 NMSA 1978], the 
debtor authorizes it to be filed, and the termination state- 
ment so indicates. An authorization ‘to file a record under 
subsection (d) is effective even if the authorization is not 
in an authenticated record. Compare subsection (a)(1). 
However, both the person filing the record and the person 
giving the authorization may wish to obtain and retain a 
record indicating that the filing was authorized. © 

7. Multiple Secured Parties of Record. Subsection 
(e) deals with multiple secured parties of record. It per- 
mits each secured party of record to authorize the filing 
of amendments. However, section 9-510(b) ‘protects the 
rights and powers of one secured party of record from the 
effects of filings made by another secured party of record. 
See section 9-510, comment 3. 

8. Successor to Secured Party of Record. A person may 
succeed to the powers of the secured party of record by op- 
eration of other law, e.g., the law of corporate mergers. In 
that case, the successor has the power to authorize filings 
within the meaning of this section. 


ANNOTATIONS 
Effective dates. — Laws 2001, ch. 189, § 155 makes 


the act effective July 1, 2001. 


55-9-510. Effectiveness of filed record. 


(a) A filed record is effective only to the extent that it was filed by a person that may file it un- 
der Section 55-9-509 NMSA 1978. 

(b) A record authorized by one secured party of record does not affect the financing statement 
with respect to another secured party of record. 
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(c) A continuation statement that is not filed within the six-month period prescribed by Sub- 
section (d) of Section 55-9-515 NMSA 1978 is ineffective. 


History: 1978 Comp., § 55-9-510, enacted by Laws Example 2: Debtor creates a security interest in favor of 


2001, ch. 139, § 81. A and B. The filed financing statement names A and B as 

the secured parties. An amendment deleting some collat- 

OFFICIAL COMMENTS eral covered by the financing statement is filed pursuant 

UCC Official Comments © by ALI & the NCCUSL. Re- to B's authorization. Although B's security interest in the 

produced with permission of the PEB for the UCC. All deleted collateral becomes unperfected, A's security inter- 
rights reserved. . est remains perfected in all the collateral. 

1. “Source New. Example'3: Debtor creates a security interest in favor of 

2. Ineffectiveness of Unauthorized or Overbroad Fil- A and B. The financing statement names A and B as the 

ings. Subsection (a) provides that a filed financing state- secured parties. A termination statement is filed pursuant 

ment is effective only to the extent it was filed by a person to B's authorization. Although the effectiveness of the fi- 


entitled to file it. ' nancing statement terminates with respect to B's security 


Example 1: Debtor authorizes the filing of a financing interest, A's rights are unaffected. That is, the, financing 
statement. covering inventory. Under section’ 9-509, the statement continues to be effective to perfect A's security 
secured party may file a financing statement covering interest, — , . ’ 
only inventory; it may not file a financing statement cov- 4. Continuation Statements. A continuation state- 
ering other collateral. The secured party files a financing ment may be filed only within the six months immedi- 
statement covering inventory and equipment. This section ately before lapse. See section 9-515(d). The filing office is 
provides that the financing statement is effective only to obligated to reject a continuation statement that is filed 
the extent the secured party may file it. Thus, the financ- outside the six- -month period. See sections 9-516(b)(7) and 
ing statement is effective to perfect a security interest in 9-520(a). Subsection (c) provides that if the filing office 


inventory but ineffective to perfect a security interest in fails to reject a continuation statement that is not filed in 
a timely manner, the continuation statement is ineffective 


equipment. 
3. Multiple Secured Parties of Record. Section 9-509(e) nevertheless. 
permits any secured party of record to authorize the filing ANNOTATIONS 
of most amendments, Subsection (b) of this section pre- ' 
vents a filing authorized by one secured party of record Effective dates. — Laws 2001, ch. 139, § 155 makes 
from affecting the rights and powers of another secured the act effective July 1, 2001. 


party of record without the latter's consent. 


55-9-511. Secured party of record. 


(a) Asecured party of record with respect to a financing statement is a person whose name is 
provided as the name of the secured party or a representative of the secured party in an initial 
financing statement that has been filed. If an initial financing statement is filed under Subsection 
(a) of Section 55-9-514 NMSA 1978, the assignee named in the initial financing statement is the 
secured party of record with respect to the financing statement. 

(b) If an amendment of a financing statement which provides the name of a person asa se- 
cured party or a representative of a secured party is filed, the person named in the amendment is 
a secured. party of record. If an amendment is filed under Subsection (b) of Section 55-9-514 NMSA 
1978, the assignee named in the amendment is a secured party of record. 

(c) A person remains a secured party of record until the filing of an amendment of the financ- 
ing statement which deletes the Mages 


History: 1978 Comp., § 55-9-511, enacted by Laws reference to SP-1 and substitutes therefor a reference to 
2001, ch. 139, § 82. SP-2. If, however, a subsequent amendment adds SP-2 as 
a secured party but does not purport to remove SP-1 as a 

OFFICIAL COMMENTS secured party, then SP-2 and SP-1 each isa secured party 

UCC Official Comments © by ALI & the NCCUSL. Re- of record. See subsection (b). An amendment purporting to 
produced with permission of the PEB for the UCC, All remove the only secured party of record without provid- 


ing a successor is ineffective. See section 9-512(e), At any 
point in time, all effective records that comprise a financ- 
ing statement must be examined to determine the person 
or persons that have the status of secured party of record. 

3. Successor to Secured Party of Record. Application of 


rights reserved. 

1. Source. New. 

2, Secured Party of Record. This new section explains 
how the secured party of record is to be determined. If 
SP-1 is named as the secured party in an initial financing : : 
statement, it is the secured party of record. Similarly, if other law may result in a person succeeding to the powers 
an initial financing statement reflects a total assignment of a secured party of record. For example, if the secured 
from SP-0 to SP-1, then SP-1 is the secured. party of re- party of record (A) merges into another corporation (B) 
cord. See subsection (a). If, subsequently, an amendment and the other corporation (B) survives, other law may pro- 


: + nt 4! t -2, then SP-2 b vide that B has all of A's powers. In that case, B is autho- 
ue sate an “3 snemtbei bee. of SPL. fcagent rized to take all actions under this part that A would have 


result obtains if a subsequent amendment deletes the been authorized to take. Similarly, acts taken by a person 
who is authorized under generally applicable principles of 
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agency to act on behalf of the secured party of record are ANNOTATIONS 


oid Maven pein? Effective dates. — Laws 2001, ch: 139, § 155 makes 
the act effective July 1, 2001. 


55-9-512. Amendment of financing statement. 


(a) Subject to Section 55-9-509 NMSA 1978, a person may add or delete collateral covered by, 
continue or terminate the effectiveness of, or, subject to Subsection (e) of this section, otherwise 
amend the information provided in, a financing statement by filing an amendment that: 

(1) identifies, by its file number, the initial pote ele statement to which the amendment 
relates; and 

(2) .if the amendment relates to an initial financing statement filed for record in a county 
clerk's office, provides the information specified in Subsection (b) of Section 55-9-502 NMSA.1978. 

(b) Except as otherwise provided in Section 55-9-515 NMSA 1978, the filing of an amendment 
does not extend the period of effectiveness of the financing statement. 

(c) A financing statement that is amended by an amendment that adds collateral is eltemayen as 
to the added collateral only from the date of the filing of the amendment. 

(d), A financing statement that is amended by an amendment that adds a debtor is effective as 
to the added debtor only from the date of the filing of the amendment: 

(ce). An amendment is ineffective to the extent it: 

(1) purports to delete all debtors and fails to provide the name of a debtor to be covered by 
the financing statement; or 

(2) purports to delete all secured parties of record and fails to provide the name of a new 
secured party of record. 


History: 1978 Comp., § 55-9-512, enacted by Laws 4. Amendment Adding Debtor. An amendment that 


2001, ch. 139, § 83; 2015, ch. 54, § 6. adds a debtor is effective, provided that the added debtor 
authorizes the filing. See Section 9-509(a) [55-9-509(a) 
OFFICIAL COMMENTS NMSA 1978]. However, filing an amendment adding a 
UCC Official Comments © by ALI & the NCCUSL. Re- debtor to a. previously filed financing statement affords 
produced with permission of the PEB for the UCC, All no advantage over filing an initial financing statement 
rights reserved. against that debtor and may be disadvantageous. With 
1, Source. Former section-9-402(4). respect to the added debtor, for purposes of determining 
2. Changes to Financing Statements. This section ad- the priority of the security interest, the time of filing is 
dresses changes to financing statements, including ad- the time of the filing of the amendment, not the time of 
dition and deletion of collateral, Although termination - the filing of the initial financing statement. See subsection 
statements, assignments, and continuation statements (d). However, the effectiveness of the financing statement 
are-types of amendments, this article follows former arti- lapses with respect to added debtor at the time it lapses 
cle 9 and contains separate sections containing additional with respect to the original debtor. See subsection (b). 
provisions applicable ‘to particular types of amendments. 5. Amendment, Adding’ Debtor ‘Name. Many states 
See sections 9-513 (termination statements); 9-514 (as- haveenacted statutes governing the “conversion” of one 
signments); and 9-515 (continuation statements). One organization organized under the law of that state, eg., 
should not infer from this separate treatment that this a corporation, into another such organization, e.g., a lim- 
article requires a separate amendment to accomplish each ited liability company. This Article defers to those statutes 
change. Rather, a single amendment would be legally suf- to determine whether the resulting organization is the 
ficient to, e.g., add collateral and continue. the effective- same legal person as the initial, converting organization 
ness of the financing statement. ; (albeit with a different name) or whether the resulting 
3. Amendments. An, amendment under this article organization is a different legal person. When the gov- 
may identify only the information contained in a financing erning statute does not clearly resolve the question, a se- 
statement that is to be changed; alternatively, it may take cured party whose debtor is the converting organization 
the form of an amended and restated financing statement. may wish to proceed as if the statute provides for both 
The latter would state, for example, that the financing results. In these circumstances, an amendment adding to 
Shakeren btinaasndedincl costal dati dilinenn eee the initial financing statement the name of the resulting 
References in this part to an "amended financing state- organization may be preferable to an amendment substi- 
ment" are to a financing statement as amended by an tuting that name for the name of the debtor provided on 
amendment using either technique. the initial financing statement. In the event the govern- 
This section revises former section 9-402(4) to permit ing statute is construed as providing that the resulting 
secured parties of record to make changes in the public organization is the same legal person as the converting 
record without the meed to obtain the debtor's signature. organization, but with a different name, the timely filing 
However, the filing of an amendment that adds collateral of such an amendment would satisfy the requirement of 
or adds a debtor must be authorized. by the debtor or, it Section 9-507(c)(2) [55-9-507(c)(2) NMSA 1978]. If, how- 


will not be effective. See sections 9-509(a) and 9-510(a). ever, the governing statute is construed as providing that 
the resulting organization is a different legal person, the 
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financing statement (which continues to provide the name 
of the original debtor) would be effective as to collateral 
acquired by the resulting organization ("new debtor") 
before, and within four months after, the conversion. See 
Section 9-508(b)(1)*[55-9-508(b)(1) NMSA 1978]. Inas- 
much as it is the first financing statement filed against 
the resulting organization by the secured party, the record 
adding the name of the resulting organization as a debtor 
would constitute "an initial financing statement providing 
the name of the new debtor " under Section 9-508(b)(2) 


[55-9-508(b)(2) NMSA 1978]. The secured party also may 


wish to file another financing statement naming the re- 
sulting organization as debtor. See Comment 4. 

6. Deletion of All Debtors or Secured Parties of Record. 
Subsection (e) assures that there will be a debtor and se- 
cured party of record for every financing statement. 


ANNOTATIONS 


The 2015 amendment, effective July 1, 2015, amended 
the Uniform Commercial Code, as enacted by New Mexico, 
to make it uniform; and in Subsection (a), Paragraph (2), 
after "filed", added "for record". 

Decisions under former Sections 55- 9-402 and 55- 


9-406 NMSA 1978. — In light of the similarity of this 


55-9-513. Termination statement. 
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section and former Sections 55-9-402:and 55-9-406 NMSA 
1978, annotations decided under former Section 55-9-402 
and 55-9-406 NMSA 1978 have been included in the an- 
notations in this section, 

Failure to identify new debtor. — Where the se- 
cured party had knowledge of the debtor's transfer of the 
collateral and accepted payments from the transferee on 
the debtor's note but never. amended its financing state- 
ment to identify the transferee as the new debtor, the se- 
cured party's filing of a "continuation statement" naming 
the original debtor whom it knew was no longer in pos- 
session of the collateral was insufficient to preserve the 
security interest. Prod. Credit Ass'n v. Lane (In re Cattle 
Complex Corp.), 61 B.R. 526 (Bankr, D.N.M. 1986) (decided 
under former law). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 68A 
Am Jur 2d Garand Transactions § 329 et seq. 

Necessity and sufficiency of notice or statement pre- 
scribed by factor's lien law, 96 A.L.R.2d 727. 

Sufficiency of description in chattel mortgage as cover- 
ing all property of a particular kind, 2.A.L.R. ad 839, 30 
A.L.R.3d 9. 

79 C.J.S, Secured Transactions § 65 et seq. 


(a) A secured party shall cause the secured party of record for a financing statement to file a 
termination statement for the financing statement if the financing statement covers consumer 


goods and: 


(1) there is no obligation secured by the collateral covered by the financing statement and 
no commitment to make.an advance, incur an obligation or otherwise give value; or 
(2) the debtor did not authorize the filing of the initial financing statement. 

(b) ‘To comply with Subsection (a) of this section, a secured party shall cause the secured party 


of record to file the termination statement: 


(1) within one month after there is no obligation secured by the collateral covered by the 
financing statement and no commitment to make an advance, incur an obligation or otherwise 


give value; or 


(2) if earlier, within twenty days after the secured party receives an authenticated de- 


mand from a debtor. 


(c) In cases not governed by Subsection (a) of this section, within twenty days after a secured 
party receives an authenticated demand from a debtor, the secured party shall cause the secured 
party of record for a financing statement to send to the debtor a termination statement for the 
financing statement or file the termination statement in the filing office if: 

(1) except in the case of a financing statement covering accounts or chattel paper that 
has been sold or goods that are the subject of a consignment, there is no obligation secured by the 
collateral covered by the financing statement and no commitment to make an advance, incur an 


obligation or otherwise give value; 


(2) the financing statement covers accounts or chattel paper that has been sold but as to 
which the account debtor or other person obligated has discharged its obligation; 
(3) . the financing statement covers goods that were the subject of a consignment to the 


debtor but are not in the debtor's possession; or 
(4) the debtor did not authorize the filing of the is initial financing statement. 

(d) Except as otherwise provided in Section 55-9-510 NMSA 1978, upon the filing of a termina- 
tion statement with the filing office, the financing statement to which the termination statement 
relates ceases to be effective. Except as otherwise provided in Section 55-9-510 NMSA 1978, for 
purposes of Subsection (c) of Section 55-9-519, Subsection (a) of Section 55-9-522 and Subsection 
(b) of Section 55-9-523 NMSA 1978, the filing with the filing office of a termination statement re- 
lating to a financing statement that indicates that the debtor is a transmitting utility also causes 
the effectiveness of the financing statement to lapse. 


1053 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


55-9-514 


History: 1978 Comp., § 55-9-5138, enacted by Laws 
2001, ch. 139, § 84. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL, Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

1. Source. Former section 9-404. 

2. Duty to File or Send. This section specifies when 'a 
secured party must cause the secured party of record to file 
or send to the debtor a termination statement for a financ- 
ing statement. Because most financing statements expire 
in five years unless a continuation statement is filed (sec- 
tion 9-515), no compulsion is placed on the secured party 
to file a termination statement unless demanded’ by the 
debtor, except in the case of consumer goods. Because 
many consumers will not realize the importance to them 
of clearing the public record, an affirmative duty is put on 
the secured party in that case. But many purchase-money 
security interests in consumer goods will not be filed, ex- 
cept for motor vehicles, See section 9-309(1). Under’ sec- 
tion 9-311(b), compliance with a certificate of title statute 
is "equivalent to the filing of a financing statement under 
this article." Thus, this section applies to a certificate of 
title unless the section is superseded by a certificate of 
title statute that contains a specific rule addressing a se- 
cured party's duty to cause a notation of a security inter- 
est to be removed from a certificate of title. In the context 
of a certificate of title, however, the secured party could 
comply with this section by causing the removal itself or 
providing the debtor with documentation sufficient to en- 
able the debtor to effect the removal. 

Subsections (a) and (b) apply to a financing statement 
covering consumer goods. Subsection (c) applies to other 
financing statements. Subsections (a) and (c) each makes 
explicit what was implicit under former article 9; If the 
debtor did not authorize the filing of a financing state- 
ment in the first place, the secured party of record should 
file or send a termination statement. The liability imposed 
upon a secured party that fails to comply with subsection 
(a) or (c) is identical to that imposed for the filing of an 
unauthorized financing statement or amendment.' See 
section 9-625(e). 

3. "Bogus" Filings. A secured party's duty to send a 
termination statement arises when the secured party "re- 
ceives" an authenticated demand from the debtor. In the 
case of an unauthorized financing statement, the person 
named as debtor in the financing statement may have no 
relationship with the named secured party and no reason 
to know the secured party's address. Inasmuch as the ad- 
dress in the financing statement. is "held out by [the per- 
son named as secured party in the financing statement] 
as the place for receipt of such communications |i.e., com- 
munications relating to security interests]," the putative 
secured party is deemed to have "received" a notification 
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delivered to that address, See Section 1-202(e) [55-1-202(e) 
NMSA 1978]. If a termination statement is not forthcom- 
ing, the person named as debtor itself may authorize the 
filing of a termination statement, which will be effective 
if it indicates that the person authorized it to be filed, See 
Sections 9-509(d)(2), 9-510(c) [55-9-509(d)(2), 55-9-510(c) 
NMSA 1978]. 

4, .Buyers of Receivables, Applied literally, former sec- 
tion 9-404(1) would have required many buyers of receiv- 
ables to file a termination statement immediately, upon 
filing a financing statement because "there is no outstand- 
ing secured obligation. and no commitment to make ad- 
vances, incur obligations, or otherwise give value." Sub- 
sections (a)(1) and. (2).remedy this; problem. While the 
security interest of a buyer of accounts or chattel paper 
(B-1) is perfected, the debtor is not deemed to retain an 
interest in the sold receivables and thus could transfer no 
interest in them to another buyer (B-2) or to a lien creditor 
(LC), However, for purposes of determining the rights. of 
the debtor's creditors and certain purchasers of accounts 
or chattel paper from the debtor, while B-1's security in- 
terest is unperfected, the debtor-seller is deemed to have 
rights in the. sold receivables, and a competing security in- 
terest or judicial lien may attach to those rights. See sec- 
tions 9-109 and 9-318 and comment 5: Suppose that B-1's 
security interest in certain accounts and chattel paper is 
perfected by filing, but the effectiveness of the financing 
statement lapses. Both before and after lapse, B-1:-collects 
some of the receivables. After lapse, LC acquires a lien on 
the accounts and chattel paper. B-1's unperfected security 


_ interest in the accounts and chattel paper is subordinate 


to LC's rights. See séction 9-317(a)(2), But collections on 
accounts and chattel paper are not "accounts" or "chat 
tel paper." Even if B-1's security interest.in the accounts 
and chattel paper is or becomes unperfected, neither the 
debtor nor LC acquires rights to the collections that B-1 
collects (and owns) before LC-acquires a lien. - 

_ §. Effect of Filing, Subsection’(b) states the effect of fil- 
ing a termination statement: The related financing state- 
ment ceases to be effective. If one of several secured par- 
ties of record files a termination statement, subsection (b) 
applies only with respect to the rights of the person who 
authorized the filing of the termination statement. See 
section 9-510(b). The financing statement remains effec- 
tive with respect to the rights of the others. However, even 
if a financing statement is terminated (and thus no longer 
is effective) with respect to all secured parties of record, 
the financing statement, including the termination state- 
ment, will remain of record until at least one year after 
it lapses with respect to all secured parties of record. See 
section 9-519(g). 


ANNOTATIONS 


Effective dates. — Laws 2001, ch. 139, $1 155 makes 
the act effective July 1, 2001. 


55-9-514. Assignment of powers of secured party of record. 


(a) Except as otherwise provided in Subsection (c) of this section, an initial pd cit® per 
ment may reflect an assignment of all of the secured party's power to authorize an amendment to 
the financing statement by providing the name and mailing eee of the assignee as the name 


and address of the secured party. 


(b) Except as otherwise provided in Subsection (c) of this section, a secured party of reodid may 
assign of record all or part of its power to authorize an amendment to a financing statement by 
filing in the filing office an amendment of the financing statement which: 


(1) 


_ (2) provides the name of the assignor; and 
(3) provides the name and mailing address of the assignee, 
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(c) An assignment of a record of a security interest in a fixture covered by a record of a mort- 
gage which is effective as a financing statement filed as a fixture filing pursuant to the provisions 
of Subsection (c) of Section -55-9-502 NMSA 1978 may be made only by an assignment of record 
of the mortgage in the manner provided by law of this state other than the Uniform Commercial 
Code. 


History: 1978 Comp,, § 55-9-514, enacted by Laws medium-neutral drafting. As a general matter, this sec- 


2001, ch. 139, § 85. tion preserves the opportunity given by former section 9- 
405 to assign a security interest of record in one of two 
OFFICIAL COMMENTS different ways. Under subsection (a), a secured party may 
UCC Official Comments © by ALI & the NCCUSL. Re- assign all of its power to affect a financing statement by 
produced with permission of the PEB for the UCC. All naming an assignee in the initial financing statement. 
rights reserved. The secured party of record may accomplish the same re- 
1. Source. Former section 9-405. sult under subsection (b) by making a subsequent filing. 
2, “Assignments. This section provides a permissive'de- Subsection (b) also may be used for an assignment of only 
vice whereby a secured party of record may effectuatean ©  S0meof the secured party of record's power to affect a fi- 
assignment of its power to affect a financing statement. It nancing statement, e.g., the power to affect the financing 
may also be useful for a secured party who has assigned statement as it relates to particular items of collateral or 
all or part of its security interest or agricultural lien and as it relates to an undivided interest in a security interest 
wishes to have the fact noted of record, so that inquiries in all the collateral. An initial financing statement may 
concerning the transaction would be addressed to the as- not be used to change the secured party of record under 
signee, See section 9-502, comment 2. Upon the filing of these circumstances, However, an amendment adding the 
an assignment, the assignee becomes the "secured party assignee as a secured party of record may be used. 
of record" and may authorize the filing of a continuation ANNOTATIONS 
statement, termination statement, or other amendment. 
Note that under section 9-310(c) no filing of an assign- Effective dates. — Laws 2001, ch. 139, § 155 makes 
ment is required as a condition of continuing the perfected the act effective July 1, 2001. 
status of the security interest against creditors and trans- Decisions under former Section 55-9-405 NMSA 
ferees of the original debtor. However, if an assignment 1978. — In light of the similarity of this section and for- 
is not filed, the assignor remains the secured party of re- mer Section 55-9-405 NMSA 1978, annotations decided 
cord, with ‘the power (even if not the right) to authorize under former Section 55-9-405 NMSA 1978 have been in- 
the filing of effective amendments. See sections 9-509(d) cluded in the annotations in this section. 
and 9-511(c). Continuity of financing statement. — The assignee 
Where a record of a mortgage is effective as a financing of a security interest was entitled to the priority of the 
statement filed as a fixture filing (section 9-502(c)), then original financing statement since there was no lapse 
an assignment of record of the security interest may be in sequence of filings of amendments, assignments, and 
made only in the manner in which an assignment of re- continuations, and the assignee was lawfully entitled to 
cord of the mortgage may, be made under local real prop- all rights in the financing statement. NationsCredit Com. 
erty law., Corp. v. Camp Town, Inc., 197 B.R. 139 (Bankr. D.N.M. 
3, Comparison to Prior Law. Most of the changes re- 1996) (decided under former law). . 


flected in this section are for clarification or to embrace 


55-9-515. Duration and effectiveness of financing statement; effect of 
lapsed financing statement. 


(a) Except as otherwise provided in Subsections (b), (e), (f) and (g) of this section, a filed financ- 
ing statement is effective for a period of five years after the date of filing. 

(b) Except as otherwise provided in Subsections (e), (f) and (g) of this section, an initial financ- 
ing statement filed in connection with a manufactured-home transaction is effective for a period of 
thirty years after the date of filing if it indicates that it is filed in connection with a manufactured- 
home transaction. 

(c) The effectiveness of a filed financing statement lapses on the expiration of the period of its 
effectiveness unless before the lapse a continuation statement is filed pursuant to Subsection (d) 
of this section. Upon lapse, a financing statement ceases to be effective and any security interest 
or agricultural lien that was perfected by the financing statement becomes unperfected unless 
the security interest is perfected otherwise. If the security interest or agricultural lien becomes 
unperfected upon lapse, it is deemed never to have been perfected as against a pare of the 
collateral for value.” 

(d) Acontinuation statement may be filed only within six months before the.expiration of the 
five-year period specified in Subsection (a) of this section or the thirty- -year period specified in Sub- 
section (b) of this section, whichever is applicable. 
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(e) Except as otherwise provided in Section 55-9-510 NMSA 1978, upon timely filing of a con- 
tinuation statement, the effectiveness of the initial financing statement continues for a period of 
five years commencing on the day on which the financing statement would have become ineffective 
in the absence of the filing. Upon the expiration of the five-year period, the financing statement 
lapses in the same manner as provided in Subsection (c) of this section, unless, before the lapse, 
another continuation statement is filed pursuant to Subsection (d) of this section. Succeeding con- 
tinuation statements may be filed in the same manner to continue the effectiveness of the initial 
financing statement. 

(f) Ifa debtor is a transmitting utility and a filed initial financing statement so indicates, the 
financing statement is effective until a termination statement is filed. The filing officer may re- 
quire proof of the debtor's authority to operate as a transmitting utility as a condition of filing the 
financing statement or an amendment. 

(g) Arecord of a mortgage that is effective as a financing statement filed as a fixture filing un- 
der Subsection (c) of Section 55-9-502 NMSA 1978 remains effective as a financing statement filed 
as a fixture filing until the mortgage is released or satisfied of record or its effectiveness otherwise 
terminates as to the real property. 


History: Laws 2001, ch. 139, § 86; 2002, ch. 50, § 1; being unaware that insolvency proceedings had been com- 
2005, ch, 144, § 107; 20138, ch. 137, § 15. menced, filing offices routinely removed records from the 
files as if lapse had not been tolled. Subsection (c) deletes 

OFFICIAL COMMENTS the former tolling provision and thereby imposes a new 

UCC Official Comments © by ALI & the NCCUSL. Re- burden on the secured party: To be sure that a financing 
produced with permission of the PEB for the UCC. All statement does not lapse during the debtor's bankruptcy. 
rights reserved, The secured party can prevent lapse by filing a continu- 
1. Source. Former section 9-403(2), (3), and (6), ation statement, even without first obtaining relief from 

2. Period of Financing Statement's Effectiveness. Sub- the automatic stay. See Bankruptcy Code section 362(b) 


(8). Of course, if the debtor enters bankruptcy before 


is effective for a five-year period unless its effectiveness lapse, the provisions of this article with respect to lapse 
is continued under this section or terminated under sec- would be of no effect to the extent that federal bankruptcy 


tion 9-513, Subsection (b) provides that if the financing law dictates a contrary result (e.g., to the extent that the 
statement relates to a public-finance transaction or a Bankruptcy Code determines rights as of the date of the 


manufactured-home transaction and so indicates, the fi- filing of the bankruptcy petition). 


section (a) states the general rule: A financing statement 


nancing statement is effective for 30 years. These financ- 5. Continuation Statements. Subsection (d) explains 
ings typically extend well beyond the standard, five-year when a continuation statement may be filed. A continua- 
period. Under subsection (f), a financing statement filed tion statement filed at a time other than that prescribed 
against a transmitting utility remains effective indefi- by subsection (d) is ineffective, see section 9-510(c), and 
nitely, until a termination statement is filed. Likewise, un- the filing office may not accept it. See sections 9-516(b) 
der subsection (g), a mortgage effective as a fixture filing and 9-520(a). Subsection (e) specifies the effect of a con- 
remains effective until its effectiveness terminates under tinuation statement and provides for successive continu- 
real property law, ation statements, 
3. Lapse. When the period of effectiveness under sub- ’ ANNOTATIONS 
section (a) or (b) expires, the effectiveness of the financing 
statement lapses. The last sentence of subsection (c) ad- The 2018 amendment, effective July 1, 2013, clarified 
dresses the effect of lapse. The deemed retroactive unper- the effectiveness of an initial financing statement when 
fection applies only with respect to purchasers for value; the debtor is a transmitting utility; and in Subsection (f), 
unlike former section 9-403(2), it does not apply with re- after "utility and a filed", added "initial", — 
spect to lien creditors. The 2005 amendment, effective January 1, 2006, de- 
Example 1: SP-1 and SP-2 both hold security inter- letes references to "public-finance transaction" in Subsec- 
ests in the same collateral. Both security interests are tion (b). 
perfected by filing, SP-1 filed first and has priority un- The 2002 amendment, effective July 1, 2002, in- 
der section 9-322(a)(1). The effectiveness of SP-1's filing serted "or an amendment" in the last sentence of Subsec- 
lapses. As long as SP-2's security interest remains per- tion (f). 
fected thereafter, SP-2 is entitled to priority over SP-1's Decisions under former Section 55-9-403 NMSA 
security interest, which is deemed never to have been 1978. — In light of the similarity of this section and for- 
perfected as against a purchaser for value (SP-2). See mer Section 55-9-403. NMSA 1978, annotations decided 
section 9-322(a)(2), under former Section 55-9-403: NMSA 1978 have been in- 
Example 2: SP holds a security interest perfected by cluded in the annotations in this section. 
filing. On July 1, LC acquires a judicial lien on the col- Lapse prior to end of five-year period. — A secu- 
lateral. Two weeks later, the effectiveness of the financ- rity interest may lapse before the end of the five-year pe- 
ing statement lapses. Although the security interest be- riod in this section only if (1) a termination statement is 
comes unperfected upon lapse, it was perfected when LC filed pursuant to Section 55-9-404 NMSA 1978 (now Sec- 
acquired its lien. Accordingly, notwithstanding the lapse, tion 55-9-513 NMSA 1978), or (2) the debtor makes full 
the perfected security interest has priority over the rights payment on the underlying note. Bond Enters., Inc. v. W. 
of LC, who is not a purchaser. See section 9-317(a)(2). Bank, 54 B.R. 366 (Bankr. D.N.M. 1985) (decided under 
4. Effect of Debtor's Bankruptcy. Under former sec- former law), 
tion 9-403(2), lapse was tolled if the debtor entered bank- Lapse during bankruptcy proceedings. — A credi- 
ruptcy or another insolvency proceeding. Nevertheless, tor's security interest, perfected and valid at the initiation 
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of bankruptcy proceedings but due to expire during the 
pendency of those proceedings does not lapse where the 
creditor fails to file a continuation statement. Rather, the 
creditor's rights in the security interest are preserved un- 
til the later of either (1) the end of the time period fixed by 
this section for the lapsing of a financing statement, or (2) 
thirty days after notice of the expiration or termination 
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55-9-516 


of the stay under 11 U.S.C. § 362. Bond Enters., Inc. v. W. 
Bank, 54 B.R. 366 (Bankr. D.N.M. 1985) (decided under 
former law). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 68A 
Am. Jur. 2d Secured Transactions § 405 et seq. 

Premature refiling, 63 A.L.R. 591. 

79 C.J.S. Secured Transactions, § 65 et seq. 


55-9-516. What constitutes filing; effectiveness of filing. 


(a) Except as otherwise provided in Subsection (b) of this section, communication of a record to 
a filing office and tender of the filing fee or acceptance of the record by the filing office constitutes 
filing. 

(b) Filing does not occur with respect to a record that the secretary of state refuses to accept 
because: 

(1) the record is not communicated by a method or medium of communication authorized 
by. the filing office; 

(2) .an amount equal to or greater than the applicable filing fee is not tendered; 

(3) -the filing office is unable to index the record because: 

| (A) in the case of an initial financing statement, the record does not provide a name 
for the debtor; 

(B) in the case of an amendment or information statement, the record: . 

(i) does not identify the initial financing statement as required by Section 55-9- 
hie or 55-9-518 NMSA 1978, as applicable; or 

(ii) identifies an initial financing statement whose effectiveness has lapsed under 
Section 55-9-515 NMSA 1978; 

(C) in the case of an initial financing statement that provides the name of a debtor 
identified as an individual or an amendment that provides a name of a debtor identified as an in- 
dividual that was not previously provided in the financing statement to which the record relates, 
the record does not identify the debtor's surname; or 

(D) in the case of a record filed or recorded in the filing office described in Paragraph 
(1) of Subsection (a) of Section 55-9-501 NMSA 1978, the record does not provide a sufficient de- 
scription of the real property to which it relates; 

(4) in the case of an initial financing statement or an amendment that adds a secured 
party of record, the record does not provide a name and mailing address for the secured party of 
record; 

(5) in the case of an initial financing statement or an amendment that provides a name 
of a debtor that was not previously provided in the financing statement to which the amendment 
relates, the record does not: 

(A) provide a mailing address for the debtor; or 

(B) indicate whether the name provided as the name of the debtor is the name of an 
individual or an organization; 

(6) in the case of an assignment reflected in an initial financing statement under Subsec- 
tion (a) of Section 55-9-514 NMSA 1978 or an amendment filed under Subsection (b) of Section 55- 
9-514 NMSA 1978, the record does not provide a name and mailing address for the assignee; or 

(7) in the case of a continuation statement, the record is not filed within the six-month 
period prescribed by Subsection (d) of Section 55-9-515 NMSA 1978. 

(c) For purposes of Subsection (b) of this section: 

(1) arecord does not provide information if the secretary of state is unable to read or deci- 
pher the information; and 

(2) arecord.that does not indicate that it is an amendment or identify an initial financing 
statement to which it relates, as required by Section 55-9-512, 55-9-514 or 55-9-518 NMSA 1978, 
is an initial financing statement. 

(d) Arecord that is communicated to the filing office with tender of the filing fee, but that the 
secretary of state refuses to accept for a reason other than one set forth in Subsection (b) of this 
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section, is effective as a filed record except as against a purchaser of the collateral that gives value 
in reasonable reliance upon the absence of the record from the files, 


History: 1978 Comp., § 55-9-516, enacted by Laws 
2001, ch. 139, § 87; 2013, ch. 137, § 16. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for thesUCC. All 
rights reserved. 

1. Source. Subsection (a): Former section 9-403(1); the 
remainder is new. 

2. What Constitutes Filing. Subsection (a) deals gener- 
ically with what constitutes filing of a record, including an 
initial financing statement and amendments of all kinds 
(e.g., assignments, termination statements, and continua- 
tion statements). It follows former section 9-403(1), under 
which either acceptance of.a record by the filing office or 
presentation of the record and tender of the filing fee con- 
stitutes filing. 

3. Effectiveness of Rejected Record. Subsection (b) pro- 
vides an exclusive list of grounds upon which the filing of- 
fice may reject a record, See Section 9-520(a) [55-9-520(a) 
NMSA 1978]. Although some of these grounds would also 
be grounds for rendering a filed record ineffective (e.g., an 
initial financing statement does not provide a name for 
the debtor), many others would not be (e.g., an initial fi- 
nancing statement does not provide a mailing address for 
the debtor or secured party of record). Neither this section 
nor Section 9-520 [55-9-520 NMSA 1978] requires or au- 
thorizes the filing office to determine, or even consider, the 
accuracy of information provided in a record. 

A financing statement or other record that is communi- 
cated to the filing office but which the filing office refuses 
to accept provides no public notice, regardless of the rea- 
son for the rejection. However, this section distinguishes 
between records that the filing office rightfully rejects and 
those that it wrongfully rejects. A filer is able to prevent 
a rightful rejection by complying with the requirements of 
subsection (b). No purpose is served by giving effect to re- 
cords that justifiably never find their wey into the system, 
and subsection (b) so provides, 

Subsection (d) deals with the filing office's unjustified 
refusal to accept a record. Here, the filer is in no position 
to prevent the rejection and as a general matter should 


not be prejudiced by it. Although wrongfully rejected re- » 


cords generally are effective, subsection (d) contains a spe- 
cial rule to protect a third-party purchaser of the collat- 
eral (e.g., a buyer or competing secured party) who gives 
value in reliance upon the apparent absence of the record 
from the files. As against a person who searches the pub- 
lic record and reasonably relies on what the public record 
shows, subsection (d) imposes upon the filer the risk that 
a record failed to make its way into the filing system be- 
cause of the filing office's wrongful rejection of it. (Com- 
pare section 9-517, under which a mis-indexed financing 
statement is fully effective.) This risk is likely to be small, 
particularly when a record is presented electronically, and 
the filer can guard against this risk by conducting a post- 
filing search of the records. Moreover, section 9-520(b) re- 
quires the filing office to give prompt notice of its refusal 
to accept a record for filing. 

4, Method or Medium of Communication. Rejection 
pursuant to subsection (b)(1) for failure to communicate a 
record properly should be understood to mean noncompli- 
ance with procedures relating to security, authentication, 
or other communication-related requirements that the fil- 
ing office may impose. Subsection (b)(1) does not authorize 
a filing office to impose additional substantive require- 
ments, See section 9-520, comment 2. 
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5. Address for Secured Party of Record. Under subsec- 
tion (b)(4) and Section 9-520(a) [55-9-520(a) NMSA 1978], 
the lack of a mailing address for the secured party of record 
requires the filing office to reject an initial financing state- 
ment. The failure to include an address for the secured 
party of record no longer renders a financing statement 
ineffective. See Section 9-502(a) [55-9-502(a) NMSA 1978]. 
The function of the address is not. to identify the secured 
party of record but rather to provide an address to which 
others can send required notifications, e.g., of a purchase- 
money security interest in inventory or of the disposition 
of collateral, Inasmuch as the address shown on a filed fi- 
nancing statement is an "address that is reasonable under 
the circumstances," a person required to send a notifica- 
tion to the secured party may satisfy the requirement by 
sending a notification to that address, even if the address 
is or becomes incorrect. See Section 9-102 [55-9-102 NMSA 
1978] (definition of "send"), Similarly, because the address 
is "held out by [the secured party] as the place for receipt 
of such communications [i.e., communications relating to 
security interests]," the secured party is deemed to have 
received a notification delivered to that address. See Sec- 
tion 1-202(e) [55-1-202(e) NMSA 1978]. 

6. Uncertainty Concerning Individual Debtor's Sur- 
name. Subsection (b)(3)(C) requires the filing office to re- 
ject an initial financing statement or amendment adding 
an individual debtor if the office cannot index the record 
because it does not identify the debtor's surname (e.g., it 
is unclear whether the debtor's name surname is Elton 
or John). 

7. Inability of Filing Office to Read or Decipher Infor- 
mation. Under subsection (c)(1), if the filing office cannot 
read or decipher information, the information is not pro- 
vided by a record for purposes:of subsection (b). 

8. Classification of Records, For purposes of subsection 
(b),,a record that does not indicate it is an amendment or 
identify an initial financing statement to which it relates 
is deemed to be an initial financing statement. See subsec- 
tion (c)(2). 

9. Effectiveness of Rejectable But Unrejected Record. 
Section 9-520(a) requires the filing office to refuse to ac- 
cept an initial financing statement for a reason set forth in 
subsection (b), However, if the filing office accepts such a 
financing statement nevertheless, the financing statement 
generally is effective if it complies with the requirements 
of section 9-502(a) and (b). See section 9-520(c), Similarly, 
an otherwise effective financing statement generally re- 
mains so even though the information in the financing 
statement becomes incorrect, See section 9-507(b). (Note 
that if the information required by subsection (b)(5) is in- 
correct when the financing statement is filed, section 9- 
338 applies.) 


ANNOTATIONS 


The 2013 amendment, effective July 1, 20138, clarified 
the rule for filing financing statements when the name of 
an individual debtor was not previously provided on the 
record or the record does not contain a sufficient descrip- 
tion of real property to which the record relates; in Sub- 
paragraph (B) of Paragraph (3) of Subsection (b), after 
"amendment or", deleted "correction" and added "informa- 
tion"; added Subparagraphs (C) and (D) of Paragraph (3) 
of Subsection (b); in Subparagraph (B) of Paragraph (5) of 
Subsection (b), after "indicate whether the", added "name 
provided as the name of the", and after "name of the 
debtor is", added "the name of"; and deleted former’Sub- 
paragraph (C) of Paragraph (5) of Subsection (b), which 
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provided for the filing of financing statements when the Am. Jur. 2d, A.L.R. and C.J.S. references. — 68A 
debtor is an organization. Am. Jur, 2d Secured Transactions § 405 et seq. 
79 C.J.S. Secured Transactions, § 65 et seq. 


55-9-517. Effect of indexing errors. 


The failure of the filing office to index.a record correctly does not affect the effectiveness of the 
filed record. 


History: 1978 Comp., § 55-9-517, enacted by Laws record does not render ineffective an otherwise effective 
2001, ch. 139, § 88. record. As did former section 9-401, this section imposes 
the risk of filing-office error on those who search the files 


OFFICIAL COMMENTS rather than on those who file, 
UCC Official Comments © by ALI & the NCCUSL. Re- ANN 
produced with permission of the PEB for the UCC. All Ga ae 
rights reserved. Effective dates, — Laws 2001, ch. 139, § 155 makes 
1. Source. New. the act effective July 1, 2001. 


2, Effectiveness of Mis-Indexed Records, This section 
provides that the filing office's error in mis-indexing a 


55-9-518. Claim concerning inaccurate or wrongfully filed record. 


(a) A person may file in the filing office an information statement with respect to a record in- 
dexed there under the person’ Ss name if the person believes that the record is inaccurate or was 
wrongfully filed. 

(b) An information statement under Subsection (a) of this section must: 

(1) identify the record to which it relates by the file number assigned to the initial financ- 
ing statement to which the record relates; 

(2) indicate that it is an information statement; and 

(8) provide the basis for the person's belief that the record is inaccurate and indicate the 
manner in which the person believes the record should be amended to cure. any inaccuracy or pro- 
vide the basis for the person's belief that the record was wrongfully filed. | 

(c) Aperson may file in the filing office an information statement with respect to a record filed 
there if the person is a secured party of record with respect to the financing statement to which 
the record relates and believes that the person that filed the record was not entitled to do so under 
Subsection (d) of Section 55-9-509 NMSA 1978. 

(d) An information statement under Subsection (c) of this section must: 

(1) identify the record to which it relates by the file number assigned to the initial financ- 
ing statement to which the record relates; 

(2) indicate that it is an information statement; and 

(3) provide the basis for the person's belief that the person that filed the record was not 
entitled to do so under Subsection (d) of Section 55-9-509 NMSA 1978. 

(e). The filing of an information statement does not affect the effectiveness of an initial financ- 
ing statement or other filed record. 


History: 1978 Comp., § 55-9-518, enacted by Laws be corrected. See subsection (b). These provisions, which 
2001, ch. 189, § 89; 2013, ch. 187, § 17. resemble the analogous remedy in the Fair Credit Report- 
ing Act, 15 U.S.C. § 1681i, afford an aggrieved person the 

OFFICIAL COMMENTS opportunity to state its position on the.public record, They 

VCO Ofaaial Comments\©, ba ALL & thecNGCUSL, Re- do not permit an aggrieved person to change the legal ef- 
re ieee permission of 7 PEB for the UCC. All fect of the public record. Thus, although a filed informa- 


tion statement becomes part of the "financing statement," 
as defined in Section 9-102 [55-9-102 NMSA 1978], the fil- 
ing does not affect the effectiveness of the initial financing 


rights reserved. 

1. Source. New. 

2. Information Statements. Former Article 9 did not ; 
afford a nonjudicial means for a debtor to indicate that statement or any other filed record. See subsection (e). 
a financing statement or other record was inaccurate or Sometimes a person files a termination statement or 
wrongfully filed, Subsection (a) affords the debtor the other record relating to a filed financing statement with- 
right to file an information statement. Among other re- out being entitled to do so. A secured party of record with 
quirements, the information statement must provide the respect to the financing statement who believes that 
basis for the debtor's belief that the public record should such a record has been filed may, but need not, Be: o 
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information statement indicating that the person that Section 9-625(e) [55-9-625(e) NMSA 1978]), nor does it 
filed the record was not entitled to do so. See subsection displace any available judicial remedies. ~ 

(c). An information statement has no legal effect. Its sole 3. Resort to Other Law. This Article cannot provide a 
purpose is to provide some limited public notice that the satisfactory or complete solution to problems caused by 
efficacy of a filed record is disputed. If the person that misuse of the public records, The problem of "bogus" fil- 
filed the record was not entitled to do so, the filed record ings is. not limited to the UCC filing system but extends 
is ineffective, regardless of whether the secured party of to the real-property records, as well. A summary judicial 
record files an information statement. Likewise, if the procedure for corrécting the public record and criminal 
person that filed the record was entitled to do so, the filed penalties for those who misuse the filing and recording 
record is effective, even if the secured party of record files systems are likely to be more effective and put less strain 
an information statement. See Section 9-510(a), 9-518(e) on the filing system than provisions authorizing or requir- 
[55-9-510(a), 55-9-518(e) NMSA 1978]. Because an infor- ing action by filing and recording offices, 


mation statement filed under subsection (c) has no legal 


effect, a secured party of record — even one who is aware ANNOTATIONS 
of the unauthorized filing of a record — has no duty to The 2013 amendment, effective July 1, 2018, pro- 
file one. Just as searchers bear the burden of determin- vided for the filing of information statements to correct 
ing whether the filing of initial financing statement was inaccurate’ records or wrongfully filed financing state- 
authorized, searchers bear the burden of determining ments; in Subsection (a), after "in the filing office", de- 
whether the filing of every subsequent record was autho- leted "a correction" and added "an information"; in Sub- 
rized. section (b), at the beginning of the sentence, deleted "A 
Inasmuch as the filing of an information statement has correction" and added "An information" and after "infor- 
no legal effect, this section does not provide a mechanism mation statement", added "under Subsection (a) of this’ 
by which a secured party can correct an error that it dis- section"; in Paragraph (2) of Subsection (b), after "that 
covers in its own financing statement. it is", deleted "a correction" and added "an information"; 
This section does not displace other provisions of this . . added Subsections (c) and (d); and in Subsection (e), =f 
Article that impose liability for making unauthorized fil- ter "The filing of", deleted "a correction" and added “an 


ings or failing to file or send a termination statement (see _information". 


SUBPART 2. DUTIES AND OPERATION OF FILING OFFICE 


55-9-519. Numbering, maintaining and indexing records; 
communicating information provided in records. 


(a) For each record filed in a filing office, the filing office shall: 
(1) assign a unique number to the filed record; 
(2) create a record that bears the number assigned to the filed record and the date and 
time of filing; and 
~ (8) maintain the filed record for public inspection. 

(b) The filing office shall maintain a capability to retrieve a record by the name of the debtor 
and by the file number assigned to the initial financing statement to which the record relates. The 
secretary of state shall also maintain a capability to associate and retrieve with one another an 
initial financing statement and each filed record relating to the initial financing statement. 

(c) The filing office may not remove a debtor's name from the index until one year after the ef- 
fectiveness of a financing statement naming the debtor lapses under Section 55-9-515 AM 197 8 
with respect to all secured parties of record, ~ 

(d) The secretary of state shall perform the acts required by Subsections (a) aan (c) of this 
section at the time and in the manner prescribed by filing-office rule, but not later than three busi- 
ness days after the filing office receives the record in question. 


History: 1978 Comp., § 55-9-519, enacted by Laws "Subsection (f) requires the filing office to maintain appro- 


2001, ch. 139, § 90, priate storage and retrieval facilities, and subsection (g) 
. contains minimum requirements for the retention of re- 
| OFFICIAL COMMENTS 3 ora. 

UCC Official Comments © by ALI & the NCCUSL. Re- 8, File Number. Subsection (a)(1) requires the filing of- 
produced with permission of the PEB for the UCC. All fice to assign a unique number to each filed record, That 
rights reserved, number is the "file number" only if the record is an initial 

1;.. Source. Former sections :9-403(4) and (7 disete financing statement. See section 9-102. 
tion 9-405(2), : ; (4) and A@scandises 4, Time of Filing. Subsection (a)(2) and section 9-523 

2. Filing Office's Duties. Subsections (a) through (e) set refer to the "date and time" of filing. The statutory text 
forth the duties of the filing office with respect to filed re- does not contain any instructions to a filing office as to 
cords. Subsection (h), which is new, imposes a minimum how the time of filing is to be determined.'The method of 
standard of performance for those duties. Prompt index- determining or assigning a time of filing is an appropriate 


ing is crucial to the effectiveness of any filing system, An matter for sig Pe Tulss to address. 


accepted but unindexed record affords no public notice. 
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5. Related Records. Subsections (c) and (f): ‘are: de- a debtor or terminate the effectiveness of the financing 

signed to ensure that an initial financing statement and statement. If an amendment provides a modified name for 
all filed records relating to it are associated with one an- a debtor, the amended name should be added to the index, 
other, indexed under the name of the debtor, and retrieved see subsection (c)(2), but the preamendment name should 
together. To comply with subsection (f), a filing office remain in the index. 
(other than a real property recording office in a state that Compared to former article 9, the rule in subsection (g) 
enacts subsection (f), Alternative B) must be capable of increases the amount of information available to those 
retrieving records in each of two ways: By the name of who search the public records. The rule also contemplates 
the debtor and by the file number of the initial financing that searchers - not the filing office + will determine the 
statement to which the record relates. significance and effectiveness of filed records. 

6. Prohibition on Deleting Names from Index. This ar- 
ticle contemplates thatthe filing office will not delete the , : ' ANNOTATIONS 
name of a debtor from the index until at least one year Effective dates. — Laws 2001, ch. 139, § 155 makes 
passes after the effectiveness of the financing statement the act effective July 1, 2001, ; : 
lapses as to all secured parties of record. Seé subsection Am. Jur. 2d, A.L.R. and C.J.S. references. — Effect 
(g). This rule applies even if the filing office accepts an Of ofacel’s failliré properly to file contract, 70 A.L.R. 595. 


amendment purporting to delete or modify the name of 


55-9-520. Acceptance and refusal to accept record. 


(a) The secretary of state shall refuse to accept a record for filing for a reason set forth in Sub- 
section (b) of Section 55-9-516 NMSA 1978 and may refuse to accept a record for filing only for a 
reason set forth in that subsection. 

(b) Ifa filing office refuses to accept a record for filing, it shall communicate to the person that 
presented the record the fact of and reason for the refusal and the date and time the record would 
have been filed had the filing office accepted it. The communication must be made at the time and 
in the manner prescribed by filing-office rule or by other law. 

(c) A filed financing statement satisfying Subsections (a) and (b) of Section 55-9-502 NMSA 
1978 is effective, even if the secretary of state is required to refuse to accept it for filing under 
Subsection (a) of this section! However, Section 55-9-338 NMSA 1978 applies to a filed financing 
statement providing information described'in Paragraph (5) of Subsection (b) of Section 55-9-516 
NMSA 1978 which is incorrect at the time the financing statement is filed. 

(d) Ifa record communicated to a filing office provides information that relates to more than 
one debtor, this part applies as to each debtor separately. 


History: 1978 Comp., § 55-9-520, enacted by Laws fhe reasons for rejecting an initial financing statement 
2001, ch. 139, § 91. the failure to give certain information that is not required 
as a condition of effectiveness, In conjunction with Sec- 

OFFICIAL COMMENTS tion 9-516(b)(5) [55-9-516(b)(5) NMSA 1978], this section 

UCC Official Comments © by ALI & the NCCUSL. Re- requires the filing office to refuse to accept a financing 

: a: t UCC. Al statement \that is legally sufficient to perfect a security 

a a gl eee / interest under Section 9-502 [56-9-502 NMSA 1978] but 
1, Souréa-New: does not-contain-a mailing address for the debtor or dis- 

2, Refusal to Accept Record for Filing. In some states, close whether the debtor is an individual or an organi- 


zation. The information required by Section 9-516(b)(5) 
assists searchers in weeding out "false positives," i.e., re- 
cords that a search reveals but which do not pertain to the 


filing offices considered themselves obligated by former 
article 9 to review the form and content of a financing 
statement and to refuse to accept those that they deter- : : : : 
mine are legally insufficient. Some filing offices imposed debtor in question. It assists filers by helping to ensure 
requirements for or conditions to filing that do not appear that the debtor's name is correct and that the financing 
in the statute. Under this section, the filing office is not statement is filed in the proper jurisdiction. 
expected to make legal judgments and is not: permitted to If the filing office accepts a financing statement that 
impose additional conditions or requirements. does not give this information at.all, the filing is fully ef- 
Subsection (a) both prescribes and limits the bases upon fective. Section 9-520(c) [55-9-520(c) NMSA 1978]. The 
which the filing office must and may reject records by ref- financing statement also generally is effective ifthe in- 
erence to the reasons set forth in section 9-516(b). For the formation is given but is incorrect; however, Section 9-338 
most part, the bases for rejection are limited to those that [55-9-338 NMSA 1978] affords protection to. buyers and 
prevent the filing office from dealing with a record that it holders of perfected ‘security interests who give value in 
receives - because some of the requisite information (e.g., reasonable r eliance upon the incorrect eaten. am 
the debtor's name) is missing or cannot be deciphered, be- 4. Filing Office's Duties with Respect to Rejected Re- 
cause the record is not communicated by a method (e.g., cord. Subsection (b) requires the filing office to communi- 
it is MIME-rather than UU-encoded) or medium (e.g., it cate the fact of rejection and the reason therefor within 
is written rather than electronic) that the filing office ac- a fixed period of time. Inasmuch as a rightfully rejected 
cepts, or because the filer fails to tender an amount equal record is ineffective and a wrongfully rejected record is 
to or greater than the filing fee. not fully effective, prompt communication concerning any 
3. Consequences of Accepting Rajdctable Record. Sec- rejection is important. 
tion 9-516(b) [55-9-516(b) NMSA 1978] includes among 
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5. Partial Effectiveness of Record. Under subsection 
(d), the provisions of this part apply to each debtor sepa- 
rately. Thus, a filing office may reject an initial financing 
statement or other record as to one named debtor but ac- 
cept it as to the other. 

Example: An initial financing statement is communi- 
cated to the filing office. The financing statement names 
two debtors, John Smith and Jane Smith, It contains all 
of the information described in section 9-516(b)(5) with 


UNIFORM COMMERCIAL CODE 


55-9-521 


respect to John but lacks some of the information with re- 
spect to Jane. The filing office must accept the financing 
statement’ with respect to John, reject it with respect to 
Jane, and notify the filer of the rejection. 


ANNOTATIONS 


Effective dates. — Laws 2001, ch. 189, § 155 makes 
the act effective July 1, 2001. 


55-9-521. Form of financing statement and amendment; records. 


(a) A filing office that accepts written records may not refuse to accept a written initial financ- 
ing statement that is in the following form and format, except for a reason set forth in Subsection 
(b) of Section 55-9-516 NMSA 1978: 


"UCC FINANCING STATEMENT 
FOLLOW INSTRUCTIONS ~ 


A. 


oy 


C 


OR 


OR 


NAME & PHONE OF CONTACT AT FILER (optional) 


E-MAIL CONTACT AT FILER (optional) 


. SEND ACKNOWLEDGMENT TO: (Name and Address) 


THE ABOVE SPACE IS 
FOR FILING 
OFFICE USE ONLY 


DEBTOR'S NAME: Provide only one Debtor name ven or 1b) (use exact, full name; do not ornit; 
modify, or abbreviate any part of the Debtor's name), if any part of the Individual Debtor's 
name will not fit in line 1b, leave all of item 1 blank, check here Q and provide the Individual 
Debtor information in item 10 of the Financing Statement Addendum (Form UCC1Ad) 

la. ORGANIZATION'S NAME 
1b. INDIVIDUAL'S SURNAME 

FIRST PERSONAL NAME 
ADDITIONAL NAME(S)ANITIAL(S) SUFFIX 
lc. MAILING ADDRESS 


CITY STATE POSTAL CODE COUNTRY 


DEBTOR'S NAME: Provide only one Debtor name (2a or 2b) (use exact, full name; do not omit, 
modify, or abbreviate any part of the Debtor's name), if any part of the Individual Debtor's 
name will not fit in line 2b, leave all of item 2 blank, check here Q and provide the Individual 
Debtor information in item 10 of the Financing Statement Addendum (Form UCC1Ad) 
2a. ORGANIZATION'S NAME 
2b. INDIVIDUAL'S SURNAME 

FIRST PERSONAL NAME 


ADDITIONAL NAME(S)/INITIAL(S) SUFFIX 
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6a. 


6b. 


2c. MAILING ADDRESS 


CITY STATE POSTAL CODE COUNTRY 


SECURED PARTY'S NAME (or NAME of ASSIGNEE of ASSIGNOR SECURED PARTY) 
Provide only one Secured Party name (8a or 3b) 


3a. ORGANIZATION'S NAME 
3b. INDIVIDUAL'S SURNAME 

FIRST PERSONAL NAME 

ADDITIONAL NAME(S)INITIAL(S) SUFFIX 
3c. MAILING ADDRESS 


CITY STATE _,, | POSTAL CODE _ COUNTRY 


COLLATERAL: This financing statement covers the following collateral 


Check only if applicable and check only one box, 

Collateral is 

Q held in a Trust (see UCC1Ad, item 17 and instructions) 

Q being administered by a Decedent's Personal Representative 


Check only if applicable and check only one box. 
Q Public-Finance Transaction 

Q Manufactured-Home Transaction 

QA Debtor is a Transmitting Utility 


Check only if applicable and check only one box. 
Q Agricultural Lien 

Q Non-UCC Filing 

ALTERNATIVE DESIGNATION (if eppuicai) 
Q Lessee/Lessor 

Q Consignee/Consignor 

Q Licensee/Licensor 


OPTIONAL FILER REFERENCE DATA: 


UCC FINANCING STATEMENT (Form UCC1)(Rev. 04/20/11) 


UCC FINANCING STATEMENT ADDENDUM 
FOLLOW INSTRUCTIONS 


9. 


NAME OF FIRST DEBTOR: Same as line 1a or 1b on Financing Statement; if line 1b was left 
blank because Individual Debtor name did not fit, check here 


9a. ORGANIZATION'S NAME 
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OR 


10. 


OR 


Ty 


OR 


12. 


13. 


14. 


9b. INDIVIDUAL'S SURNAME 


FIRST PERSONAL NAME ' THE ABOVE SPACE IS FOR 
FILING OFFICE USE ONLY 


ADDITIONAL NAME(S)/INITIAL(S) SUFFIX 


DEBTOR'S NAME: Provide (10a or 10b) only one additional Debtor name or Debtor name 
that did not fit in line 1b or 2b of the Financing Statement (Form UCC1)(use exact, full name; 
do not omit, modify, or abbreviate any part of the Debtor's name) and enter the mailing ad- 
dress in line 10c 
10a. ORGANIZATION'S NAME 
10b. INDIVIDUAL'S SURNAME 

FIRST PERSONAL NAME 

ADDITIONAL NAME(S)INITIAL(S) | SUFFIX 
10c. MAILING ADDRESS |: 


CITY STATE POSTAL CODE COUNTRY 


__. ADDITIONAL SECURED PARTY'S NAME or 
__. ASSIGNOR SECURED PARTY'S NAME: Provide only one name (11a or 11b) 
lla. ORGANIZATION'S NAME 
11b. INDIVIDUAL'S SURNAME 
FIRST PERSONAL NAME 
ADDITIONAL NAME(S)INITIAL(S) SUFFIX 
llc. MAILING ADDRESS 


CITY STATE POSTAL CODE COUNTRY 


ADDITIONAL SPACE FOR ITEM 4 (Collateral): 


This FINANCING STATEMENT is to be filed [for record] (or recorded) in the BEAL ESTATE 
RECORDS (if applicable) 


This FINANCING STATEMENT: 
covers timber to be cut 
covers as-extracted collateral 


is filed as a fixture filing 
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15. Name and address of aRECORD OWNER of real estate described in item 16 (if Debtor 
does not have a record interest): 


16. Description of real estate: 


17. MISCELLANEOUS: 


UCC FINANCING STATEMENT ADDENDUM (Form UCC1Ad)(Rev. 04/20/11)". 


(b) A filing office that accepts written records may not refuse to accept a written record in the 
following form and format except for a reason set forth in Subsection (b) of Section 55-9-516 NMSA 
1978: 


"UCC FINANCING STATEMENT AMENDMENT 
FOLLOW INSTRUCTIONS 
A. NAME & PHONE OF CONTACT AT FILER (optional) 


B. E-MAIL CONTACT AT FILER (optional) 


C. SEND ACKNOWLEDGMENT TO: (Name and Address) 
‘THE ABOVE SPACE IS 
FOR FILING 
OFFICE USE ONLY 


la. INITIAL FINANCING STATEMENT FILE NUMBER 


lb. Ss This FINANCING STATEMENT AMENDMENT is to be filed [for record] (or re- 
corded) it in the REAL ESTATE RECORDS Filer: attach sheen: Addendum (Form UC- 
C3Ad) and provide Debtor's name in item 13 


2. TERMINATION: Effectiveness of the Financing Statement identified above is termi- 
nated with respect to the security interest(s) of Secured Party authorizing this Termination 
Statement. 

3. ASSIGNMENT (full or partial): Provide name of Assignee in item 7a or 7b, and ad- 


dress of Assignee in item 7c and name of Assignor in item 9. For partial assignment, com- 
plete items 7 and 9 and also indicate affected collateral in item 8. 

4, __ CONTINUATION: Effectiveness of the Financing Statement identified above with re- 
spect to the security interest(s) of Secured Party authorizing this Continuation Statement is 
continued for the additional period provided by applicable law. 


ay PARTY INFORMATION CHANGE: 
Check one of these two boxes: 
This change affects___ Debtor or ___ Secured Party of record 
AND Check one of these three boxes to: 
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__._. CHANGE name and/or address: Complete item 6a or 6b; and item 7a or 7b and item 7c 
_____ ADD name: Complete item 7a or 7b, and item 7c ) 
DELETE name: Give record name to be deleted in item 6a or 6b 


6. CURRENT RECORD INFORMATION: Complete for Party. Information Change - provide 
only one name (6a or 6b) 
6a. ORGANIZATION'S NAME 
OR 6b. INDIVIDUAL'S SURNAME 
FIRST PERSONAL NAME 


ADDITIONAL NAME(S)/INITIAL(S) SUFFIX 


7. CHANGED OR ADDED INFORMATION: Complete for Assignment or Party Information 
Change - provide only one name (7a or 7b) (use exact, full name; do not omit, modify, or ab- 
breviate any part of the Debtor's name) 
7a. ORGANIZATION'S NAME 

OR 7b. INDIVIDUAL'S SURNAME 

FIRST PERSONAL NAME 
ADDITIONAL NAME(S)INITIAL(S) SUFFIX 

7c. MAILING ADDRESS 

CITY STATE _ POSTAL CODE COUNTRY 

8. _ COLLATERAL CHANGE: Also check one of these ‘oar boxes: 

ADD collateral _... DELETE collateral 
RESTATE covered collateral _ ASSIGN collateral 

Indicate collateral: © ) 

9. NAME OF SECURED PARTY OF RECORD AUTHORIZING THIS AMENDMENT: Provide 
only one name (Ya or 9b) (name of Assignor, if this is.an Assignment) 

If this is an Amendment authorized by a DEBTOR, check here ___ and provide name of au- 
thorizing Debtor 
9a. ORGANIZATION'S NAME 
OR 9b. INDIVIDUAL'S SURNAME 
FIRST PERSONAL NAME 
ADDITIONAL NAME(S)/INITIAL(S) SUFFIX 
10.. OPTIONAL FILER REFERENCE DATA: 


UCC FINANCING STATEMENT AMENDMENT ADDENDUM 


FOLLOW INSTRUCTIONS 
11. INITIAL FINANCING STATEMENT FILE NUMBER: Same as item la on Amendment 
form 
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12. NAME.OF PARTY AUTHORIZING THIS AMENDMENT: Same as item 9 on Amendment 
form 
12a. ORGANIZATION'S NAME 
OR. 12b.. INDIVIDUAL'S SURNAME 
FIRST PERSONAL NAME 
ADDITIONAL NAME(S)INITIAL(S) SUFFIX 
THE ABOVE SPACE IS 
FOR FILING 
OFFICE USE ONLY 
13. Name of DEBTOR on related financing statement (Name of a current Debtor of record re- 


quired for indexing purposes only in some filing offices — see Instruction item 13). Provide 
only one Debtor name (13a or.13b) (use exact, full name; do not omit, modify, or abbreviate 


any part of the Debtor's name). See instructions if name does not fit. 


13a. ORGANIZATION'S NAME 


OR 13b. INDIVIDUAL'S SURNAME 


FIRST PERSONAL NAME 


ADDITIONAL NAMK(S)/INITIAL(S) 


SUFFIX 


14, ADDITIONAL SPACE FOR ITEM 8 (Collateral): 


15. This FINANCING:STATEMENT AMENDMENT: 


___ covers timber to be cut, 


___ covers as- -extracted collateral, 


___ is filed as a fixture filing 


16.° Name and’ address of a RECORD OWNER of real estate described in item 17 (if Debtor does 


not have a record interest): . 


17... Description of real estate: 


18. MISCELLANEOUS . 


UCC FINANCING STATEMENT AMENDMENT faith ell 


(Form UCC38Ad) (Rev 04/20/11)". 


History: 1978 Comp., § 55-9-521, enacted by Laws | 
2001, ch. 189, § 92; repealed and reenacted by Laws" 


2013, ch. 137, § 18. 
OFFICIAL COMMENTS © 
UCC Official Comments © by ALI & the NCCUSL. Re- 


produced with selliflan gi of the PEB for the UCC. All 


rights reserved. 
1. Source. New. 


2. "Safe Harbor" Written Forms. Although section 9- 
520 limits the basés upon which the filing office can re- 
fuse to‘accept records, this section provides’ sample writ- 
ten forms that must be.accepted in every filing office in 
the country, as long as the filing office's rules permit it to 
accept written communications. By completing one of the 
forms in this section; a secured party can be certain that 
the filing office is obligated to accept it. 

The forms in this section are based upon national f- 
nancing statement forms that were in use under former 
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article 9, Those forms were developed over an extended 
period ‘and reflect the comments and suggestions of fil- 
ing officers, secured parties and their counsel, and service 
companies. The formatting of those forms and of the ones 
in this section has been designed to reduce error by both 
filers and filing offices. 

A filing office that accepts written communications may 
not reject, on grounds of form or format, a filing using 
these forms. Although filers are not required to use the 
forms, they are encouraged and can be expected to do so, 
inasmuch as the forms are well designed and avoid the 
risk of rejection on the basis of form or format. As their 
use expands, the forms will rapidly become familiar to 
both filers and filing office personnel. Filing offices may 
and should encourage the use of these forms by declar- 
ing them to be the "standard" (but not exclusive) forms 
for each jurisdiction, albeit without in any way suggesting 
that alternative forms are unacceptable. 

The multi-purpose form in subsection (b) covers 
changes with respect to the debtor, the secured party, the 
collateral, and the status of the financing statement (ter- 
mination and continuation). A single form may be used for 
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several different types of amendments at once (e.g., both 
to change a debtor's name and continue the effectiveness 
of the financing statement). 


ANNOTATIONS 


Repeals and reenactments. — Laws 2013, ch. 137, § 
18 repealed former 55-9-521 NMSA 1978 and enacted a 
new section, effective July 1, 2018. 

Decisions under former Section 55-9-402 NMSA 
1978. — In light of the similarity of this section and for- 
mer Section 55-9-402 NMSA 1978, annotations decided 
under former Section 55-9-402 NMSA 1978 have been in- 
cluded in the annotations in this section. 

Old security devices replaced by simplified pro- 
cedures. — Under the terms of the code, the traditional 
distinctions among security devices such as conditional 
sales contracts and chattel mortgages are not retained. 
The code substitutes for such a simplified statutory proce- 
dure which applies to all transactions intended to create 
security interests in personal property and fixtures. 1961- 
62 Op. Att'y Gen. No. 62-01 (rendered under former law). 


55-9-522. Maintenance and destruction of records. 


(a) The filing office shall maintain a record of the information provided in a filed financing 
statement for at least one year after the effectiveness of the financing statement has lapsed under 
Section 55-9-515 NMSA 1978 with respect to all secured parties of record. The record must be 
retrievable by using the name of the debtor and by using the file number assigned to the initial 
financing statement to which the record relates. 

(b) Except to the extent that a statute governing disposition of public records provides other- 
wise, the filing office immediately may destroy any written record evidencing a financing state- 
ment. However, if the filing office destroys a written record, it shall maintain another record of the 


financing statement which complies with Subsection (a) of this section. 


History: 1978 Comp., § 55-9-522, enacted by Laws 
2001, ch. 139, § 93, 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

1, Source. Former section 9-403(3), revised substan- 
tially. 

2. Maintenance of Records. Section 9-523 requires 
the filing office to provide information concerning certain 
lapsed financing statements. Accordingly, subsection (a) 
requires the filing office to maintain a record of the infor- 
mation in a financing statement for at least one year after 
lapse. During that time, the filing office may not delete any 
information with respect to a filed financing statement; 
it may only add information. This approach relieves the 


filing office from any duty. to determine whether to substi- 
tute or delete information upon receipt of an amendment. 
It also assures searchers that they will receive all infor- 
mation with respect to.financing statements filed against 
a debtor and thereby be able themselves to determine the 
state of the public record. 

The filing office may maintain this information in any 
medium. Subsection (b) permits the filing office immedi- 
ately to destroy written records evidencing a financing 
statement, provided that the filing office maintains an- 
other record of the information contained in the financing 
statement as required by subsection (a), 


ANNOTATIONS 


Effective dates. — Laws 2001, ch. 189, § 155 makes 
the act effective July 1, 2001. 


55-9-523. Information from secretary of state. 


(a) Ifa person that files a written record requests an acknowledgment of the filing, the secre- 
tary of state shall send to the person an image of the record showing the number assigned to the 
record pursuant to Paragraph (1) of Subsection (a) of Section 55-9-519 NMSA 1978 and the date 
and time of the filing of the record. However, if the person furnishes a copy of the record to the fil- 
ing office, the filing office may instead: 

(1) note upon the copy the number assigned to the record pursuant to Paragraph (1) of 
Subsection (a) of Section 55-9-519 NMSA 1978 and the date and time of the filing of the record; 
and 
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(2) send the copy to the person. 

(b) The secretary of state shall make available to the general public records indexed both by 
the names of debtors and by unique file numbers, based upon which copies may be obtained. 

(c) In complying with its duty under Subsection (b) of this section, the secretary of state may 
communicate information in any medium. However, if requested, the filing office shall communi- 
cate information by issuing its written certificate. 

(d) Ifa person files a record other than a written record that is communicated by a method or 
medium of communication authorized by the filing office, the filing office shall communicate to the 
person an acknowledgment that provides: 

(1) the information in the record; 

(2) the number assigned to the record pursuant to peer: (1) of Subsection (a) of Sec- 
tion 55-9-519 NMSA 1978; and 

(3) the date and time of the filing of the record. 

(e) The secretary of state shall perform the action required by Subsections (a) through (d) of 
this section at the time and in the manner prescribed by filing-office rule, but not later than three 
business days after the filing office receives the request. 


History: 1978 Comp., § 55-9-523, enacted by Laws 5. Lapsed and Terminated Financing Statements. This 
2001, ch. 139, § 94. section reflects the policy that terminated financing state- 
ments will remain part of the filing office's data base. The 


OFFICIAL COMMENTS filing office may remove from the data base only lapsed 

UCC Official Comments © by ALI & the NCCUSL. Re- financing statements, and then only when at least a year 
produced with permission of the PEB for the UCC. All has passed after lapse. See section 9-519(g). Subsection (c) 
rights reserved. (1)(C) requires a filing office to conduct a search and re- 

1. Source. Former section 9-407; subsections (d) and port as to lapsed financing statements that have not been 
(e)arenew. removed from the data base, when requested. 

2, Filing Office's Duty to Provide Information. Former 6. Search by: Debtor's Address. Subsection (c)(1)(A) 
section 9-407, dealing with obtaining information from the contemplates that, by making a single request, a searcher 
filing office, was bracketed to suggest to legislatures that will receive the results of a search of the entire public re- 
its enactment was optional. Experience has shown that the cord maintained by any given filing office. Addition of the 
method by which interested persons can obtain information bracketed language in subsection (¢)(1)(A) would permit 
concerning the public records should be uniform. Accordingly, a search report limited to financing statements showing 
the analogous provisions of this article are not in brackets. a particular address for the debtor, but only if the search 


request is so limited. With or without the bracketed lan- 


Most of the other changes from for ection 9-407 
eV err Rotah Weel tereMeT eh TON NCA MMM C+ 1 sili guage, this subsection does not permit the filing office to 


for clarification, to embrace medium-neutral drafting, or 


to impose standards of performance on the filing office. compel a searcher to limit a request by address. 
3. Acknowledgments of Filing. Subsections (a) and (b) _7,. Medium of Communication; Certificates. Former ar- 
require the filing office to acknowledge the filing of a re- ticle 9 provided that the filing office respond to a request 


for information by providing a certificate. The principle of 


d. U bsection (a), the fili ffice i ired t 
Bee conan g ih pel Mit pein ly gh ne medium-neutrality would suggest that the statute not re- 


acknowledge the filing of a written record only upon re- ; ‘ : q aeaees 
quest of the filer, Subsection (b) requires the filing office to quire a written certificate. Subsection (d) follows this prin- 
acknowledge the filing of a non-written record even in the ciple by permitting the filing office to respond by commu- 
absence of a request from the filer. nicating “in any medium. By permitting communication 
4, Response to Search Request. Subsection (c)(3) re- "in any medium," subsection (d) is not inconsistent with a 
quires the filing office to provide "the information con- system in which persons other than filing office staff con- 
tained in each financing statement" to a person who re- duct searches of the filing office's (computer) records. 
quests it, This requirement can be satisfied by providing Some searchers find it necessary to introduce the re- 
copies, images, or reports, The requirement does not in any sults of their search into evidence. Because official written 
manner inhibit the filing office from also offering to provide certificates might be introduced into evidence more easily 
less than all of the information (presumably for a lower fee) than official communications in another medium, subsec- 
to a person who asks for less, Thus, subsection (c) accom- tion (d) affords states the option of requiring the filing of- 
modates the practice of providing only the type of record fice to issue written certificates upon request, The alterna- 
(e.g., initial financing statement, continuation statement), tive bracketed language in subsection (d) recognizes that 
number assigned to the record, date and time of filing, and some states may prefer to permit the filing office to re- 
names and addresses of the debtor and secured party when spond in another medium, as long as the response can be 
a requesting person asks for no more (i.e., when the person admitted into evidence in the courts of that state without 
does not ask for copies of financing statements). In contrast, Seiminais evecence i its paar entre pete 
the filing office's obligation under subsection (b) to provide 8. Performance Standard. The utility of the filing sys- 
an acknowledgment containing "the information contained tem depends on the ability of searchers to get current in- 
in the record" is not defined by a customer's request. Thus formation quickly. Accordingly, subsection (e) requires that 
unless the filer stipulates otherwise, to comply with subsec- the filing office respond to a request for information no 


tion (b) the filing office's acknowledgment must contain all later than two business days after it receives the request. 
of the information ine record: The information contained in the response must be cur- 


Subsection (c) assures that a minimum amount of infor- rent as of a date no earlier than three business days before 
mation about filed records will be available to the public. the filing office receives the request. See subsection (c)(1), 
It does not preclude a filing office from offering additional The failure of the filing office to comply with performance 


services, 
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standards, such as subsection (e), has no effect on the pri- Decisions under former Section 55-9-407 NMSA 
vate rights of persons affected by the filing of records, 1978. — In light of the similarity of this section and for- 
9. Sales of Records in Bulk. Subsection (f), which is mer Section 55-9-407 NMSA 1978, annotations decided 
new, mandates that the appropriate official or the filing under former Section 55-9-407 NMSA 1978 have been in- 
office sell or license the filing records to the public in bulk, cluded in the annotations in this section. 
on a nonexclusive basis, in every medium available to Copy of filed information. — A secured party does 
the filing office. The details of implementation are left to not have a duty to retain a copy of what was filed: This 
filing-office rules. section requires the noting of filing information on a 


copy only upon the request of the person filing and is in- 


OTATIONS consistent with any such duty. Greeman Motors, Inc. v. 
Effective dates. — Laws 2001, ch. 139, § 155 makes United N.M. Bank, 48 B.R. 611 iBaniksr, D.N.M, 1985) (de- 
the act effective July 1, 2001. cided under former law). 


55-9-524. Delay by secretary of state. 


Delay by the secretary of state beyond the time limits prescribed in Section 55-9-519 NMSA 
1978 and Section 55-9-523 NMSA 1978 is excused if: ) 

(1) the delay is caused by interruption of communication or computer facilities, war, emergency 
conditions, failure of equipment, lack of appropriations or other circumstances beyond control of 
the secretary of state; and 

(2) the secretary of state exercises reasonable diligence under the circumstances. 


History: 1978 Comp., § 55-9-524, enacted by Laws Source. New; derived from section 4-109. 
2001, ch. 139, § 95. ANNOTATIONS 
Digit holed Nae Effective dates. — Laws 2001, ch. 189, § 155 makes 
UCC Official Comments © by ALI & the NCCUSL. Re- the act effective July 1, 2001. 


produced with, permission of the PEB for the, UCC. All 
rights reserved. 


55-9-525. Fees. 


(a) Except as provided in Subsections (b) and (d) of this section, the fee for filing and indexing 
a record pursuant to Sections 55-9-501 shrough 55-9-526 NMSA 1978 in the office of the secretary 
of state is: 

(1) ifthe record is communicated in writing!’ in a form prescribed by the secretary of state: 

(i) twenty dollars ($20.00) if the record consists of one, two or three pages; 

(ii) forty dollars ($40.00) if the record consists ah at least four Pages, but no more than 
twenty-five pages; and 

(iii) one hundred dollars ($100) if the record consists of more than pall ara pages, 
plus five dollars ($5.00) for each page; 

(2) ifthe record is communicated in writing, but not‘ in a form prescribed by the secretary 
of state, double the amount specified in Paragraph (1) of this subsection for a record of the same 
length; | f i 
(3) if the record is communicated by facsimile or a similar medium and the use of that 
medium is authorized by filing-office rule, the amount specified in Paragraph (1) of this subsection 
for a record of the same length; and 

(4) ifthe record is communicated in any other medium authorized py filing-offide rele: 

(i) . ten dollars ($10.00) if the record consists of fifteen thousand or fewer bytes; and © 
(ii) twenty dollars ($20.00) if the record consists of more than fifteen thousand bytes, 
(b) Except as otherwise provided in Subsection (d)-of this section, the fee for filing and indexing 
an initial financing statement of he following kind is the amount specified in Subsection (a) of this 
section plus: 

(1) one Hiineeod dollars ($100) if the financing statement states that a debtor is a trans- 

mitting utility; and 
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(2) one hundred dollars ($100) if the financing statement indicates that it is filed in con- 


nection with a manufactured-home transaction. 


(c). The number of names required to be indexed does not affect the amount of the fee set forth 


in Subsections (a) and (b) of this section. 


(d) This section does not require a fee with respect to a record of a mortgage that is effective 
as.a financing statement filed as a fixture filing or as a financing statement covering as-extracted 
collateral or timber to be cut under Subsection (c) of Section 55-9-502 NMSA 1978. However, the 
recording fees that otherwise would be applicable to the record of the mortgage apply. 

(e) The secretary of state is authorized to establish additional fees for sale of data or records 
by adopting and publishing rules, pursuant to Section 55-9-526 NMSA 1978, to implement the 
requirements set forth in Chapter 55, Article 9 NMSA 1978. 

(f) The fee for filing and indexing a record pursuant to Sections 55-9-501 through 55-9-526 
NMSA 1978 in the office of the county clerk is as provided in Section 14-8-15 NMSA 1978. 


History: Laws 2001, ch. 139, § 96; 2002, ch. 50, § 2; 
2005, ch. 144, § 108; 2013, ch. 214, § 13. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL., Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

1. Source. Various sections of former part 4. 

2. Fees. This section contains all fee requirements for 
filing, indexing, and responding to requests for informa- 
tion. Uniformity in the fee structure (but not necessarily 
in the amount of fees) makes this article easier for se- 
cured parties to use and reduces the likelihood that a filed 
record will be rejected for failure to pay at least the cor- 
rect amount of the fee. See section 9-516(b)(2). 

The costs of processing electronic records are less than 
those with respect to written records. Accordingly, this 
section mandates a lower fee as an incentive to file elec- 
tronically and imposes the additional charge (if any) for 
multiple debtors only with respect to written records. 
When written records are used, this article encourages 
the use of the uniform forms in section 9-521. The fee for 
filing these forms should be no greater than the fee for 
other written records. 

To make the relevant information included in a filed re- 
cord more accessible once the record is found, this section 
mandates a higher fee for longer written records than for 
shorter ones. Finally, recognizing that financing statements 
naming more than one debtor are most often filed against a 
husband and wife, any additional charge for multiple debt- 
ors applies to records filed with respect to more than two 
debtors, rather than with respect to more than one. 


55-9-526. Filing-office rules. 


ANNOTATIONS 


The 2013 amendment, effective June 14, 2013, pro- 
vided fees for filing documents in the offices of the sec- 
retary of state and county clerks; in Subsection (a), in 
the introductory sentence, after "55-9-526 NMSA 1978", 
added "in the office of the secretary of state"; and added 
Subsection (f). 

The 2005 amendment, effective January 1, 2006, de- 
letes fee for filing a financing statement in connection with 
a public-finance transaction in former Subsection (b)(1). 

The 2002 amendment, effective July 1, 2002, deleted 
Subsection (a)(4)Gii), which set out fees for records consist- 
ing of more than 30,000 bytes; and added Subsection (e), 

Decisions under former Sections 55-9-403 and 55- 
9-409 NMSA 1978. — In light of the similarity of this 
section and former Sections 55-9-403 and 55-9-409 NMSA 
1978, annotations decided under former Sections 55-9-403 
and 55-9-409 NMSA 1978 have been included in the an- 
notations in this section. 

Fee for mortgage executed before but filed after 
effective date of code. — When a chattel mortgage was 
entered into by the parties and executed prior to the date 
of January 1, 1962, but was offered for filing with the 
county clerk for secretary of state after the effective date 
of the Uniform Commercial Code, the proper filing fee for 
such instruments was the fee specified under the provi- 
sions of former 61-8-6, 1953 Comp. 1961-62 Op. Att'y Gen, 
No. 62-12 (decided under former law), 

Am. Jur. 2d, A.L.R. and C.J.S, references, — Federal 
government or agencies of federal government as subject 
to payment of'tax or fee imposed upon or for recording or 
filing instrument, 124 A.L.R. 1267. 


The secretary of state shall adopt and publish rules to implement Sections 55-9-501 through 55- 


9-526 NMSA 1978. The filing-office rules must be: 


(a) consistent with Chapter 55, Article 9 NMSA 1978; and 
(b) adopted and published in accordance with the State Rules Act [Chapter 14, Article 4, NMSA 


1978]. 


History: 1978 Comp., § 55-9-526, enacted by Laws’ 
2001, ch. 139, § 97, 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved, 
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1. Source. New; subsection (b) derived in part from the 
Uniform Consumer Credit Code (1974). 

2. Rules Required. Operating a filing office is a compli- 
cated business, requiring many more rules and procedures 
than this article can usefully. provide. Subsection (a) re- 
quires the adoption of rules to carry out the provisions of 
article 9. The filing-office rules must be consistent with the 
provisions of the statute and adopted in accordance with 
local procedures. The publication requirement informs 
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secured parties about filing office practices, aids secured and the loca! filing offices described in section 9-501(a)(1) 
parties in evaluating filing-related risks and costs, and and that takes into account the practices of its filing of- 
promotes regularity of application within the filing office. fices. Subsection (a) need not designate a single official or 

3. Importance of Uniformity. In today's national econ- agency to adopt rules applicable to all filing offices, and 
omy, uniformity of the policies and practices of the filing the rules applicable to the statewide filing office need not 
offices will reduce the costs of secured transactions sub- be identical to those applicable to the local filing office. For 
stantially. The International Association of Corporate example, subsection (a) might provide for the statewide 
Administrators (IACA), referred to in subsection (b), is an filing office to adopt filing-office rules, and, if not prohib- 
organization whose’ membership includes filing officers ited by other law, the filing office might adopt one set of 
from every state. These individuals are responsible for the rules for itself and another for local offices, Or, subsection 
proper functioning of the article 9 filing system and have (a) might designate one official or agency to adopt rules 
worked diligently to develop model filing-office rules, with for the statewide filing office and another to adopt rules 
a view toward efficiency and uniformity. for local filing offices. ton! 

Although uniformity is an important desideratum, sub; 
section (a) affords considerable flexibility in the adoption / ANNOTATIONS 
of filing-office rules. Each state may adopt a version of sub- Effective Gates! — Laws 2001, ch. 139, § 155 makes 
section (a) that reflects the desired relationship between the act effective July 1, 2001. 
the statewide filing office described in section 9-501(a)(2) 

PART 6 
DEFAULT. 
SUBPART 1. DEFAULT AND ENFORCEMENT OF 
SECURITY INTEREST 


55-9-601. Rights after default; judicial enforcement; consignor or 
| buyer of accounts, chattel paper, payment intangibles or 
promissory notes. 


(a) After default, a secured party has the rights provided in Sections 55-9-601 through 55-9- 
628 NMSA 1978 and, except as otherwise provided in Section 55-9-602 NMSA 1978, those pro- 
vided by agreement of the parties. A secured party: 

(1) may reduce a claim to judgment, foreclose or otherwise enforce the claim, security in- 
terest or agricultural lien by any available judicial procedure; and 

(2) if the collateral is documents, may proceed either as to the documents or as to the 
goods they cover. 

(b).. A secured party in possession of collateral or control of collateral under Section 55-7-106, 
55-9-104, 55-9-105, 55-9-106 or 55-9-107 NMSA 1978 has the ane and duties provided in Big 
tion 55-9-207 NMSA 1978: 

(c) .The rights under Subsections (a) and (b) of this section are ‘cumulative and may be exer- 
cised simultaneously. 

(d) Except as otherwise provided in Subsection (g) of this section and Section 55-9-605 NMSA 
1978, after default, a debtor and an obligor have the rights provided in Sections 55-9- 601 through 
55-9-628 NMSA 1978 and by agreement of the parties. 

(e) Ifa secured party has reduced its claim to judgment, the lien of any levy that may be made 
upon the collateral by virtue of an execution based upon the judgment relates back to the earliest of: 

(1) the date of perfection of the security interest or agricultural lien in the collateral; 
(2) the date of filing a financing statement covering the collateral; or 
(3) any date specified in a statute under which the agricultural lien was created. 

(f) A sale pursuant to an execution is a foreclosure of the security interest or agricultural lien by 
judicial procedure within the meaning of this section, A secured party may purchase at the sale.and 
thereafter hold the collateral free of any other requirements of Chapter 55, Article 9 NMSA 1978. 

(g) Except as otherwise provided in Subsection (c) of Section 55-9-607 NMSA 1978, this part 
imposes no duties upon a secured party that is a consignor or is a buyer of accounts, chattel paper, 
payment intangibles or promissory notes. 
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History: 1978 Comp., § 55-9-601, enacted by Laws 
2001, ch. 189, § 98; 2005, ch. 144, § 109. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with Perrrission of the PEB for the UCC. All 
rights reserved. 

1. Source. Former section 9-501(1), (2), (5). 

2. Enforcement: In General. The rights of a secured 
party to enforce its security interest in collateral after 
the debtor's default are an important feature of a secured 
transaction. (Note that the term "rights," as defined in 
section 1-201, includes "remedies.") This part provides 
those rights as well as certain limitations on their exer- 
cise for the protection of the defaulting debtor, other credi- 
tors, and other affected persons. However, subsections (a) 
and (d) make clear that the rights provided in this part do 
not exclude other rights provided by agreement. 

3. When Remedies Arise. Under subsection (a) the se- 
cured party's rights arise "(a)fter default." As did former 
section 9-501, this article leaves to the agreement of the 
parties the circumstances giving rise to a default. This 
article does not determine whether a secured party's’ post- 
default conduct can constitute a waiver of default in the 
face of an agreement stating that such conduct shall not 
constitute a waiver. Rather, it continues to leave to the 
parties’ agreement, as supplemented by law other than 
this article, the determination whether a default has oc- 
curred or has been waived. See section 1-103. 

4, Possession of Collateral; Section 9-207. After a se- 
cured party takes possession of collateral following a de- 
fault, there is no longer any distinction between a secu- 
rity interest that before default was nonpossessory and 
a security interest that was possessory before default, as 
under a common-law pledge. This part generally does not 
distinguish between the rights of a secured party with a 
nonpossessory security interest and those of a secured 
party with a possessory security interest. However, sec- 
tion 9-207 addresses rights and duties with respect to col- 
lateral in a secured party's possession. Under subsection 
(b) of this section, section 9-207 applies not only to pos- 
session before default but also to possession after default. 
Subsection (b) also has been’conformed to section 9-207, 
which, unlike former section 9-207, applies to secured par- 
ties having control of collateral. 

5. Cumulative Remedies, Former section 9-501(1) pro- 
vided that the secured party's remedies were cumulative, 
but it did not explicitly provide whether the remedies 
could be exercised simultaneously. Subsection (c) permits 
the simultaneous exercise of remedies if the secured party 
acts in good faith. The liability scheme of subpart 2 af- 
fords redress to an aggrieved debtor or obligor. Moreover, 
permitting the simultaneous exercise of remedies under 
subsection (c) does not override any non-UCC law, includ- 
ing the law of tort and statutes regulating collection of 
debts, under which the simultaneous exercise of remedies 
in a particular case constitutes abusive behavior or ha- 
rassment giving rise to liability. 

6. Judicial Enforcement. Under subsection (a) a se- 
cured party may reduce its claim to judgment or foreclose 
its interest by any available procedure outside this article 
under applicable law. Subsection (e) generally follows for- 
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security interest by judicial process with the benefit of the 
“first-to-file-or-perfect" priority rule of section 9-322(a)(1). 
7. . Agricultural Liens, Part 6 provides parallel treat- 
ment for the enforcement of agricultural liens and secu- 
rity interests. Because agricultural liens are statutory 
rather than consensual, this article does draw a few dis- 
tinctions between these liens and security interests. Un- 
der subsection (e), the statute creating an agricultural 
lien would govern whether and the date to which an ex- 
ecution lien relates back. Section 9-606 explains when a 


. "default" occurs in the agricultural lien context. 


8. Execution Sales. Subsection (f) also follows former 
section 9-501(5). It makes clear that an execution sale is 
an appropriate method of foreclosure:contemplated by this 
part. However, the sale is governed by other law:and not by 
this article, and the limitations under section 9-610 on the 
right of a secured party to purchase collateral do not apply. 

9. Sales of Receivables; Consignments. Subsection (g) 
provides that, except as provided in section 9-607(c), the 
duties imposed on secured parties do not:apply to buyers of 
accounts, chattel paper, payment intangibles, or promissory 
notes. Although denominated "secured parties," these buy- 
ers own the entire interest in the property sold and so may 
enforce their rights without regard to the seller ("debtor") 
or the seller's creditors. Likewise, a true consignor may 
enforce its ownership interest under other law without re- 
gard to the duties that this part imposes on secured parties. 
Note, however, that section 9-615 governs cases in which 
a consignee's secured party (other than a consignor) is en- 
forcing a security interest that is senior to the security in- 
terest (i.e., ownership interest) of a true consignor. 


ANNOTATIONS 


Effective dates. — Laws 2001, ch. 139, § 155 makes 
the act effective July 1, 2001. 

The 2005 amendment, effective January 1, 2006, adds 
the statutory reference to Section 55-9-106 NMSA 1978 in 
Subsection (b), 

Decisions under former Section 55-9-501 NMSA 
1978. — In light of the similarity of this section and for- 
mer Section 55-9-501 NMSA 1978, annotations decided 
under former Section 55-9-501 NMSA 1978 have been in- 
cluded in the annotations in this section. 

Doctrine of election of remedies abolished, — 
The purpose of Subsections (1) and (5) (now Subsections 
(a), (c), and (e)) of this section is to abolish the doctrine 
of election of remedies. Ruidoso State Bank v. Garcia, 
1978-NMSC-092, 92 N.M. 288, 587 P.2d 435 (decided un- 
der former law), 

A secured creditor is not required to elect a rem- 


- edy, but can take any permitted action or combination of 


mer section 9-501(5). It makes clear that any judicial lien - 


that the secured party may acquire against the collateral 
effectively is a continuation of the original security inter- 
est (if perfected) and not the acquisition of a new interest 
or a transfer of property on account of a preexisting obliga- 
tion. Under former section 9-501(5), the judicial lien was 
stated to relate back to the date of perfection of the secu- 
rity interest. Subsection (e), however, provides that the lien 
relates back to the earlier of the date of filing or the date 
of perfection. This provides a secured party who enforces a 
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actions. Western Bank v. Matherly, 1987-NMSC-052, 106 
N.M. 31, 788 P.2d 903 (decided under former law). 

Secured party may satisfy debt outside of code. 
— A secured party may reduce his claim to judgment and 
execute upon the collateral, or otherwise satisfy the debt 
by resorting to state law other than the Commercial Code. 
Riblet Tramway Co, v. Monte Verde Corp., 453 F.2d 313 
(10th Cir. 1972) (decided under former law). 

Secured party's rights upon default. — Upon de- 
fault, a secured party is entitled to take possession of the 
collateral for the purpose of preserving it and in addition 
may sue on the note for money judgment. Kimura v. Wau- 
ford, 1986-NMSC-016, 104 N.M. 3, 715 P.2d 451 (decided 
under former law), 

Secured party suing on defaulted note may sue 
and reduce debt to judgment. In that case, the debt 
would be merged into the judgment. However, the debt 
would be carried forward so that the secured party's rights 
under the security agreement would not be destroyed. 
The security agreements would not be merged into the 
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judgment. Ruidoso State Bank v. Garcia, 1978-NMSC-092, Law reviews. — For article, "Essential Attributes of 
92 N.M. 288, 587 P.2d 485 (decided under former law). Commercial Paper - Part I," see 1 N.M. L. Rev. 479 (1971). 
Rights of one claiming interest through vendee. Am. Jur. 2d, A.L.R. and C.J.S. references. — 68 Am. 
— If there are no intervening equities whereby the vendor Jur. 2d Secured Transactions § 556 et seq. 
may be estopped to enforce a forfeiture against one claim- Note for price as waiver of reservation of title under 
ing through a conditional vendee of personal property, a conditional sale, 55 A.L.R. 1160, _ ; 
vendee can create no greater interest in personal prop- Demand for payment or for possession as condition of 
erty than is possessed by the vendee, and one claiming a seller's right to retake property or otherwise enforce for- 
UCC security interest through the vendee takes his inter- feiture after waiver of strict performance, 59 A.L.R. 134. 
est in the property subject to all claims of title enforce- Novation of contract as affecting applicability of protec- 
able against the vendee, including forfeiture upon default. tive provisions of Uniform Conditional Sales Act or simi- 
Western Bank v. Matherly, 1987-NMSC-052, 106 N.M. 31, lar statute, 83 A.L.R. 998. 

738 P.2d 9038 (decided under former law). Waiver by conditional purchaser of rights or provisions 
Recovery of judgment for debt does not prevent as to repossession, redemption or resale, 99 A.L.R. 1298. 
later proceedings. — The recovery of a judgment for Action for price as waiver by conditional vendor of right 

a debt, except to the extent that it has been satisfied, to reclaim property, 113 A.L.R. 653. 
does not prevent later proceedings to enforce a mortgage Purchase by pledgee of subject of pledge, 37 A.L.R,2d 1381. 
or other lien given to secure its payment. Ruidoso State 79 C.J.S. Secured Transactions § 144 et seq. 


Bank v. Garcia, 1978-NMSC-092, 92 N.M. 288, 587 P.2d 
485 (decided under former law). 


55-9-602. Waiver and variance of rights and duties. 


Except as otherwise provided in Section 55-9-624 NMSA 1978, to the extent that they give 
rights to a debtor or obligor and impose duties on a secured party, the debtor or obligor may not 
waive or vary the rules stated in the following listed sections: 

(1) Subparagraph (C) of Paragraph (4) of Subsection (b) of Section 55-9-207 NMSA 1978, which 
deals with use and operation of the collateral by the secured party; 

(2) Section 55-9-210 NMSA 1978, which deals with requests for an: accounting and requests 
concerning a list of collateral and statement. of account; 

(3) Subsection (c) of Section 55-9-607 NMSA 1978, which deals with collection and enforce- 
ment of collateral; 

(4) Subsection (a) of Section 55-9-608 and Subsection (c) of Section 55-9-615 NMSA 1978 to the 
extent that they deal with application or payment of noncash proceeds of collection, enforcement 
or disposition; 

(5) Subsection (a) of Section 55- 9. 608 and Subsection (d) of Section 55-9-615 NMSA 1978 to the 
extent that they require accounting for or payment of surplus proceeds of collateral; 

(6) Section 55-9-609 NMSA 1978 to the extent that it imposes upon a secured party that takes 
possession of collateral without judicial process the duty to do so without breach of the peace; 

(7) Subsection (b) of Section 55-9-610, Sections 55-9-611, 55-9-613 and 55-9-614 samen 1978, 
which deal with disposition of collateral; 

(8) Subsection (f) of Section 55-9-615 NMSA 1978, which deals with calculation of a sane chy 
or surplus when a disposition is made to the secured party, a person related to the secured party 
or a secondary obligor; 

(9) Section 55-9-616 NMSA 1978, which deals with explanation of the calontatidn of a surplus 
or deficiency; 

(10) Sections 55-9-620 through 55-9-622 NMSA 1978, which deal with acceptance of collateral 
in satisfaction of obligation; 

(11) Section 55-9-623 NMSA 1978, which deals with redemption of collateral; 

(12) Section 55-9-624 NMSA 1978, which deals with permissible waivers; and 

(13) Sections 55-9-625 and 55-9-626 NMSA 1978, which deal with the secured party's liability 
for failure to comply with Chapter 55, Article 9 NMSA 1978. 


History: 1978 Comp., § 55-9-602, enacted by Laws 2. Waiver: In General. Section 1-102(3) [55-1-102(3) 
2001, ch. 139, § 99. NMSA 1978] addresses which provisions of the UCC are 
mandatory and which may be varied by agreement. With 


OFFICIAL COMMENTS exceptions relating to good faith, diligence, reasonable- 

UCC Official Comments © by ALI & the NCCUSL. Re- ness, and care, immediate parties, as between themselves, 

produced with permission. of the PEB for the UCC. All may vary its provisions by agreement. However, in the 

rights reserved. context of rights and duties after default, our legal system 

1. Source. Former Section 9-501(3). traditionally has looked with suspicion on agreements 
1074 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


55-9-603 


that limit the debtor's rights and free the secured party 
of its duties. As stated in former Section 9-501 [55-9- 
501 NMSA 1978], Comment 4, "no mortgage clause has 
ever been allowed to clog the equity of redemption." The 
context of default offers great opportunity: for overreach- 
ing. The suspicious attitudes of the courts have been 
grounded in common sense. This section, like former Sec- 
tion 9-501(3) [55-9-501(3) NMSA 1978], codifies this long- 
standing and deeply rooted attitude. The specified rights 
of the debtor and duties of the secured party may not be 
waived or varied except as stated. Provisions that are not 
specified in this section are subject to the general rules in 
Section 1-102(8). 
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vary" instead of "renounc[e] or modify[]," which appeared 
in former Section 9-504(3) [55-9-504(3) NMSA 1978]. 
This section provides generally that the specified rights 
and duties "may not be waived or varied." However, it does 
not restrict the ability of parties to agree to settle, compro- 
mise, or renounce claims for past conduct that may have 
constituted a violation or breach of those rights and du- 
ties, even if the settlement involves an express "waiver." 
Section 9-610(c) [55-9-610(c) NMSA 1978] limits the cir- 


-cumstances under which a secured party may purchase 


3. Nonwaivable Rights and Duties. This section re- 


vises former Section 9-501(8) [55-9-501(3) NMSA 1978] by 
restricting the ability to waive or modify additional speci- 
fied rights and duties: (i) duties under Section 9-207(b)(4) 
(C) [55-9-207(b)(4)(C) NMSA 1978], which deals with the 
use and operation of consumer goods, (ii) the right to a re- 
sponse to a request for an accounting, concerning a list of 
collateral, or concerning a statement of account (Section 9- 
210 [55-9-210 NMSA 1978)]), (iii) the duty to collect collat- 
eral in a commercially reasonable manner (Section 9-607 
[55-9-607 NMSA 1978]), (iv) the implicit duty to refrain 
from a breach of the peace in taking possession of collat- 
eral under Section 9-609 [55-9-609 NMSA 1978], (v) the 
duty to apply noncash proceeds of collection or disposition 
in a commercially reasonable manner (Sections 9-608 and 
9-615 [55-9-608 and 55-9-615 NMSA 1978)]), (vi) the right 
toa special method of calculating a surplus or deficieney 
in certain dispositions to a secured party, a person related 
to secured party, or a secondary obligor (Section 9-615), 
(vii) the duty to give an explanation of the calculation of 
a surplus or deficiency (Section 9-616 [55-9-616 NMSA 
1978]), (viii) the right to limitations on the effectiveness 
of certain waivers (Section 9-624 [55-9-624 NMSA 1978]), 
and (ix) the right to hold a secured party liable for fail- 
ure to comply with this Article (Sections 9-625 [55-9-625 
NMSA 1978] and 9-626 [55-9-626 NMSA 1978)). For clar- 
ity and consistency, this Article uses the term "waive or 


at its own private disposition. Transactions of this kind 
are equivalent to "strict foreclosures" and are governed 
by Sections 9-620, 9-621, and 9-622 [55-9-620, 55-9-621, 
and 55-9-622 NMSA 1978]. The provisions of these sec- 
tions can be waived only to the extent provided in Sec- 
tion 9-624(b) [55-9-624(b) NMSA 1978]. See Section 9-602 
[55-9-602 NMSA 1978]. 

4, Waiver by Debtors and Obligors. The restrictions on 
waiver contained in this section apply to obligors as well 
as debtors. This resolves a question under former Article 
9 as to whether’secondary obligors, assuming that they 
were "debtors" for purposes of former Part 5, were permit- 
ted to waive, under the law of suretyship, rights and du- 
ties under that Part. 

5. Certain Post-Default Waivers. Section 9-624 [55-9- 
624 NMSA 1978] permits post-default waivers in limited 
circumstances. These waivers must be made in agree- 
ments that are authenticated. Under Section 1-201 [55- 
1-201 NMSA 1978], an "'agreement' means the bargain 
of the parties in fact." In considering waivers under Sec- 
tion 9-624 and analogous agreements in other contexts, 
courts should carefully scrutinize putative agreements 
that appear in records that.also address many additional 
or unrelated matters. 


ANNOTATIONS 


Effective dates. — Laws 2001, ch. 139, § 155 makes 
the act effective July 1, 2001. 


55-9-603. Agreement on standards concerning rights and duties. 


(a) The parties may determine by agreement the standards measuring the fulfillment of the 
rights of a debtor or obligor and the duties of a secured party under a rule stated in Section 55-9- 
602 NMSA 1978 if the standards are not manifestly unreasonable. 

(b) Subsection (a) of this section does not apply to the duty under Section 55-9-609 NMSA 1978 


to refrain from breaching the peace. 


‘History: 1978 Comp., § 55-9-608, enacted by Laws 
2001, ch. 139, § 100. ; 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL, Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

1. Source. Former section 9-501(3). 

2. Limitation on. Ability to Set Standards, Subsec- 
tion (a), like former section 9-501(3), permits the parties 


to set standards for compliance with the rights and du- 
ties under this part if the standards are not "manifestly 
unreasonable." Under subsection (b), the parties are not 
permitted to set standards measuring fulfillment of the 
secured party's duty to take collateral without breaching 
the peace. 


ANNOTATIONS 


Effective dates. — Laws 2001, ch. 139, § 155 makes 
the act effective July 1, 2001. 


55-9-604. Procedure if security agreement covers real property or 


fixtures. . 


(a) If a security agreement covers both personal and real property, a secured party ony pro- 


ceed: 
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(1) under Sections 55-9-601 through 55-9-628 NMSA 1978 as to the personal property 
without prejudicing any rights with respect to the real property; or 

(2) as to both the personal property and the real. property in accordance with the rights 
with respect to the real property, in which case the other provisions of Sections 55-9-601 through 
55-9-628 NMSA 1978 do not apply. 

(b) . Subject. to Subsection (c) of this section, if a security agreement covers goods that are or 

become fixtures, a secured party may proceed: 

(1) under Sections 55-9-601 through 55-9-628 NMSA 1978; or 

(2) in accordance with the rights with respect to real property, in which case the other pro- 
visions of Sections 55-9-601 through 55-9-628 NMSA 1978 do not apply. 

(c) Subject to the other provisions of Sections 55-9-601 through 55-9-628 NMSA 1978, if a 
secured party holding a security interest in fixtures has priority over all owners and encumbranc- 
ers of the real property, the secured party, after default, may remove the collateral from the real 
property. 

(d) .A secured party that removes collateral shall promptly reimburse any encumbrancer or 
owner of the real property, other than the debtor, for the cost of repair of any physical injury caused 
by the removal. The secured party need not reimburse the encumbrancer or owner for any diminu- 
tion in value of the real property caused by the absence of the goods removed or by any necessity 
of replacing them. A person entitled to reimbursement may refuse permission to remove until the 
secured party gives adequate assurance for the performance of the obligation to reimburse, 


History: 1978 Comp., § 55-9-604, enacted by Laws Subsection (c) generally follows former section 9-313(8); It 
2001, ch. 139, § 101. gives the secured party the right to remove fixtures under 
certain circumstances. A secured party whose ‘security in- 


OFFICIAL COMMENTS terest in fixtures has priority over owners and encumbranc- 

UCC Official Comments'© by ALI & the NCCUSL. Re- ers of the real property may: remove the collateral from the 
produced with permission of the PEB for the UCC. All real property. However, subsection (d) requires the secured 
rights reserved. party to reimburse any owner (other than the debtor) or 

1. Source. Former sections 9-313(8) and 9-501(4). encumbrancer for the cost of repairing any physical injury 

2. Real-Property-Related Collateral. The» collateral caused: by the removal. This right to reimbursement is 
in many transactions consists of both real and personal implemented by the last sentence of subsection (d), which 
property. In the interest of simplicity, speed, and economy, gives the owner or encumbrancer a right to security or in- 
subsection (a), like former section 9-501(4), permits (but demnity as a condition for giving permission to remove. 
does not require) the secured party to proceed as to both ANNOTATIONS 
real and personal property in accordance with its rights 
and remedies with respect to the real property. Subsection Effective dates. — Laws. 2001, ch. 1389, § 155 makes 
(a) also makes clear that a secured party who exercises the act effective July 1, 2001. 
rights under part 6 with respect to personal property does Decisions under former Sections 55-9-313 and 55- 
not prejudice any rights under real-property law. 9-501 NMSA 1978. — In light of the similarity of this 

This article does not address certain other real-property- section and former Sections 55-9-313 and 55-9-501 NMSA 
related problems. In a number of states, the exercise of © 1978, annotations decided under former Sections 55-9-313 
remedies by a creditor who is secured by both real prop- and 55-9-501 NMSA 1978 have been included in the an- 
erty and non-real property collateral is governed by special notations in this section. 
legal rules. For example, under some antideficiency laws, When secured party may remove fixtures. — 
creditors risk loss of rights against personal property col- Where defendant's purchase money security interests 
lateral if they err in enforcing their rights against the real in pumping equipment installed by tenant: on. property 
property, Under a "one-form-of-action" rule (or rule against leased by plaintiff attached before the equipment became 
splitting a cause of action), a creditor who judicially en- fixtures on the property, such interest was given priority 
forces a real property mortgage and does not proceed in over plaintiffs antecedent interest in the property, and 
the same action to enforce a security interest in personalty defendant was therefore justified in removing equipment 
may (among other consequences) lose the right to proceed from land when tenant was evicted from property by 
against the personalty, Although statutes of this kind cre- plaintiff for failure to pay rent. Honea v. Laco Auto Leas- 
ate impediments to enforcement of security interests, this ing, Inc., 1969-NMCA-025, 80 N.M. 300, 454 P.2d 782 (de- 
article does not override these limitations under other law. -cided under former law). 

3. Fixtures. Subsection (b) is new. It makes clear that Law reviews. — For note, "Fixtures, Security Interests 
a security interest in fixtures may be enforced either un- and Filing: Problems of Title Examination in New Mex- 
der real property law or under any of the applicable provi- ico," see 8 Nat. Resources J. 513 (1968). 
sions of part 6, including sale or other disposition either For comment, "New Mexico's Uniform Commercial Code 
before or after removal of the fixtures (see subsection (c)), in Oil and Gas Transactions," see 10 Nat. Resources J. 361 
Subsection (b) also serves to overrule cases holding that a (1970). 
secured party's only remedy after default is the removal Am. Jur. 2d, A.L.R. and C.J.S. references. — 68A 
of the fixtures from the real property. See, e.g., Maplewood Am. Jur. 2d Secured Transactions § 581. 
Bank & Trust.v, Sears, Roebuck & Co,, 625 A.2d.537 (Nd: ' 79 C.J.S. Secured Transactions § 153 et seq. 


Super. Ct. App. Div. 1993). 
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55-9-605. Unknown debtor or secondary obligor. 


A secured party does not owe a duty based on its status as secured party: 
(1) toa person that is a debtor or obligor, unless the secured party knows: 


(A) that the person is a debtor or obligor; 


(B) the identity of the person; and 


(C) how to communicate with the person; or 
(2) toa secured party or lienholder that has filed a financing statement against a person, un- 


less the secured party knows: 
(A). that the person is a debtor; and 
(B) the identity of the person. 


History: 1978 Comp., § 55-9-605, enacted by Laws 
2001, ch. 139, § 102. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved, 

1. Source, New. 

2, Duties to Unknown Persons, This section relieves 
a secured party from duties owed to a debtor or obligor, 
if the secured party does not know about the debtor or 
obligor, Similarly, it relieves a secured party from duties 
owed to a secured party or lienholder who has filed a fi- 
nancing statement against the debtor, if the secured party 
does not know about the debtor. For example, a secured 


party may be unaware that. the original debtor has sold 
the collateral subject to the security interest and that the 
new owner has become the debtor. If so, the secured party 
owes no duty to the new owner (debtor) or to a secured 
party who has filed a financing statement against the new 
owner, This section should be read in conjunction with the 
exculpatory provisions in section 9-628, Note that it re- 
lieves a secured party not only from duties arising under 
this article but also from duties arising under other law 
by virtue of the secured party's status as such under this 
article, unless the other law otherwise provides, 


ANNOTATIONS 


Effective dates. — Laws 2001, ch, 139, § 155 makes 
the act effective July 1, 2001. 


55-9-606. Time of default for agricultural lien. 


For purposes of Sections 55-9-601 through 55-9-628 NMSA 1978, a default occurs in connection 
with an agricultural lien at the time the secured party becomes entitled to enforce the lien in ac- 
cordance with the statute under which it was created. 


History: 1978 Comp., § 55- 9. 606, enacted by Laws 
2001, ch. 139, § 103. 


OFFICIAL COMMENTS 


UCC Official:Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

‘1. Source. New. 

2. Time of Default. Remedies under this part become 
available upon the debtor's "default." See section 9-601, 


This section explains when "default" occurs in the 
agricultural-lien context. It requires one to consult the 
enabling statute to determine when the lienholder is en- 
titled to enforce the lien. 


ANNOTATIONS 


Effective dates. — Laws 2001, ch. 139, § 155 makes 
the act effective July 1, 2001. 


55-9-607. Collection and enforcement by secured party. 


(a) Ifso agreed, and in any event after default, a secured party: 
(1) may notify an account debtor or other person obligated on collateral to make payment 
or otherwise render performance to or for the benefit of the secured party; 
(2) may take any proceeds to which the secured party is entitled under Section 55-9-315 


NMSA 1978: 


(8) may enforce the obligations of an account debtor or other person obligated on collateral 


and exercise the rights of the debtor with respect to the obligation of the account debtor or other 
person obligated on collateral to make payment or otherwise render performance to the debtor, 
and with respect to any property that secures the obligations of the account debtor or‘other person 
obligated on the collateral; 

(4) if it holds a security interest in a deposit account perfected by control under Paragraph 
(1) of Subsection (a) of Section 55-9-104 NMSA 1978, may apply the balance of the deposit account 
to the obligation secured by the deposit account; and 
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(5) ifit holds a security interest in a deposit account perfected by control under Paragraph 
(2) or (3) of Subsection (a) of Section 55-9-104 NMSA 1978, may instruct the bank to pay the bal- 
ance of the deposit account to or for the benefit of the secured party. 

(b) Ifnecessary to enable a'secured party to exercise under Paragraph (3) of Salisectinh (a) of 
this section the right of a debtor to enforce a mortgage mDHYUC CIEL; the secured party may record 
in the office in which a record of the mortgage is recorded: 

(1) a copy of the security agreement that creates or provides for a security interest in the 
obligation secured by the mortgage; and 
(2) the secured party's sworn affidavit in recordable form stating that: 
(A) adefault has occurred with respect to the obligation secured by the mortgage; and 
(B) the secured party is entitled to enforce the mortgage nonjudicially. 
(c) A secured party shall proceed in a commercially reasonable manner if the secured party: 
(1) undertakes to collect from or enforce an obligation of an account debtor or other person 
obligated on collateral; and 
(2).. is entitled to charge back uncollected collateral or otherwise to full or limited recourse 
against the debtor or a secondary obligor. 

(d) A secured party may deduct from the collections matte pibthat to Subsection (c) of this 
section reasonable expenses of collection and enforcement, including reasonable attorney fees and 
legal expenses incurred by the secured party. 

(e) This section does not determine whether an account debtor, bank or other person obligated 
on collateral owes a duty toa secured party. 


History: 1978 Comp., § 55-9-607, enacted by Laws in equipment that is collateral or a secured party's action 
2001, ch. 139, § 104; 2018, ch. 187, § 19. for an injunction against infringement of a patent that 
is collateral. Those claims typically would be proceeds of 


OFFICIAL COMMENTS original collateral under section 9-315. 

UCC Official Comments © by ALI & the NCCUSL. Re- A, Collection and Enforcement Before Default. Like 
produced with permission of the PEB for the UCC. All part 6 generally, this section deals with the rights and 
rights reserved. duties of secured parties following default. However, as 

1, Source. Former section 9-502; subsections (b), (d), did former section 9-502 with respect to collection rights, 
and (e) are new. this section also applies to the collection and enforce- 

2. Collections: In General. Collateral consisting of ment rights of secured parties even if a default has not 
rights to payment is not only the most liquid asset of a occurred, as long as the debtor has so agreed. It is not 
typical debtor's business but also is property that may be unusual for debtors to agree that secured parties are en- 


titled to collect and enforce rights BEAeES account debtors 
prior to default. 
5. Collections by Junior Secured.-Party, A secured party 


collected without any interruption of the debtor's business. 
This situation is far different from that in which collateral 
is inventory or equipment, whose removal! may bring the 


business to a halt. Furthermore, problems of valuation and who holds a security interest in a right to payment may 
identification, present with collateral that is tangible per- exercise the right to collect and enforce under this section, 
sonal property, frequently are not as serious in the case of even if the security interest is subordinate to a conflicting 
rights to payment and other intangible collateral, Conse- security interest in the same right to payment. Whether the 
quently, this section, like former section 9-502, recognizes junior secured party has priority in the collected proceeds 
that financing through assignments of intangibles lacks depends on whether the junior secured party qualifies for 
many of the complexities that arise after default in other priority as a purchaser of an instrument (e.g, the account 


debtor's check) under section 9-330(d), as a holder in due 


es of fi ing. This section allows the assignee to liqui- 
typ Le ae an Rae be Bp hy course of an instrument under sections 3-305 and 9-381(a), 


date collateral by collecting whatever may become due on 


the collateral, whether or not the method of collection con- , ~. 01,88 4 transferee of money under section 9-332(a). See sec- 
templated by the security arrangement before default was tions 9-330, comment 7; 9-331, comment 5; and 9-382, 
direct (i.e., payment by the account debtor to the assignee, 6, Relationship to Rights and Duties of Persons Obli- 
"notification" financing) or indirect (i.e., payment by the ac- | -- ated on Collateral. This section permits a secured party 
count debtor to the assignor, "nonnotification" financing), © t@ collect and enforce obligations included in collateral in 
3. Scope. The scope of this section is broader than that its capacity as a secured party, It is not necessary for a se- 
of former section 9-502. It applies not only to collections cured party first to become the owner of the collateral pur- 
from account debtors and obligors on instruments but also Buanhtito a disposition or acceptance. However, the secured 
to enforcement more generally against all persons obli- party's rights, as between it and the debtor, to collect from 
gated on collateral. It. explicitly. provides for the secured and enforce collateral against account debtors and others 
party's enforcement of the debtor's rights in respect of obligated on collateral under subsection (a) are subject to 
the account debtor's (and other third parties’) obligations section 9-341, part 4, and other applicable law. Neither this 
and for the secured party's enforcement of supporting ob- _ section nor former section 9-502 should be understood to 
ligations with respect to those obligations, (Supporting regulate the duties of an account debtor or other person ob- 
obligations are components of the collateral under sec- ligated on collateral, Subsection (e) makes this explicit. For 
tion 9-203(f).) The rights of a secured party under subsec- example, the secured party may be unable to exercise the 
tion (a) include the right to enforce claims that the debtor debtor's rights under an instrument if the debtor is in pos- 
may enjoy against others, For example, the.claims might session of the instrument, or under a nontransferable letter 
include a breach-of-warranty claim arising out of a defect of credit if the debtor is the beneficiary. Unless a secured 
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party has control over a letter-of-credit right,and.is entitled - 


to receive payment or performance from the issuer or a 
nominated person under article 5, its remedies with respect 


to the letter-of-credit right may ‘be limited to the recovery © 


of any identifiable proceeds from the debtor. This section 
establishes only the baseline rights of the secured party 
vis-a-vis the debtor - the secured party is entitled to enforce 
and collect after default or earlier ifso agreed. 

7. Deposit: Account Collateral, Subsections, (a)(4) and 
(5) set forth the self-help remedy for a secured party 
whose collateral is a deposit account. Subsection (a)(4) ad- 
dresses the rights of a secured party that is the bank with 
which the deposit account is maintained. That secured 
party automatically has control of the deposit account un- 
der section 9-104(a)(1). After default, and otherwise if so 
agreed, the bank/secured party may ‘apply the funds on 
deposit to the secured obligation. 

If a security interest of a third party is perfected by con- 
trol (section 9-104(a)(2) or (a)(3)), then after default, and 
otherwise if so agreed, the secured party may instruct the 
bank to pay out the funds in ‘the account. If the third party 
has control under section 9-104(a)(3), the depositary institu- 
tion is obliged to obey the instruction because the secured 
party is its customer. See section 4-401. If the third party 
has control under section 9-104(a)(2), the control agreement 
determines the depositary institution's obligation to obey. 

Ifa security interest in a deposit account is unperfected, 
or is perfected by filing by virtue of the proceeds rules of 
section 9-315, the depositary institution ordinarily owes 
no obligation to obey the secured party's instructions. See 
section 9-341. To reach the funds without the debtor's co- 
operation, the secured party must use an available judi- 
cial procedure. 

8:) Rights Against Mortgagor of Real Property. Subsec- 
tion (b) addresses the situation in which’the collateral 
consists of a mortgage note (or other obligation secured 
by a mortgage on real property). After the debtor's (mort- 
gagee's) default, the secured party (assignee) may wish 
to proceed with a nonjudicial foreclosure of the mortgage 
securing the note but may be unable to do so because it 
has not become the assignee ‘of record: The assignee/se- 
cured party may not have taken a recordable assignment 
at the commencement of the transaction (perhaps the 
mortgage note in question was one of hundreds assigned 
to the secured party as collateral). Having defaulted, the 
mortgagee may be unwilling to sign a recordable assign- 
ment. This section enables the secured party (assignee) to 
become the assignee of record by recording in the appli- 
cable real property records the security agreement and an 
affidavit certifying default. Of course, the secured party's 


SECURED TRANSACTIONS 


55-9-608 


rights derive from those of its debtor. Subsection (b) would 
not entitle the secured party to proceed with a foreclosure 
unless the mortgagor also were in default or the debtor 
(mortgagee) otherwise enjoyed the right to foreclose. 

9. +Commercial Reasonableness. Subsection (c) provides 
that the secured party's collection and enforcement rights 
under subsection (a) must be exercised in a commercially 
reasonable manner. These rights include the right to settle 
and compromise claims against the account debtor. The 
secured party's failure to observe the standard of commer- 


cial reasonableness could render it liable to an aggrieved 
“person under section 9-625, and the secured party's re- 


covery of a deficiency would be subject to section 9-626. 
Subsection (c) does not apply if, as is characteristic of most 
sales of accounts, chattel paper, payment intangibles, and 
promissory notes, the secured party (buyer) has no right of 
recourse against the debtor (seller) or a secondary obligor. 
However, if the secured party does have a right of recourse, 
the commercial reasonableness standard applies to collec- 
tion and enforcement even though the assignment to the 
secured party was a "true" sale. The obligation to proceed 
in a commercially reasonable manner arises because the 
collection process affects the extent of the seller's recourse 
liability, not because the seller retains an interest in the 
sold collateral (the seller does not). Concerning classifica- 
tion of a transaction, see section 9-109, comment 4. 

10. Attorney's [Attorney] Fees and Legal Expenses. 
The phrase "reasonable attorney's [attorney] fees and legal 
expenses," which appears in subsection (d), includes only 
those fees and expenses incurred in proceeding against ac- 
count debtors or other third parties. The secured party's 
right to recover these expenses from the collections arises 
automatically under this section. The secured party also 
may incur other attorney's [attorney] fees and legal ex- 
penses in proceeding against the debtor or obligor. Whether 
the secured party has a right to recover those fees and 
expenses depends on whether the debtor or obligor has 
agreed to pay them, as is the case with respect to attorney's 
attorney] fees and legal expenses under sections 9-608(a) 
(1)(A) and 9-615(a)(1). The parties also may agree to allo- 
cate a portion of the secured party's overhead to collection 
and enforcement under subsection (d) or section 9-608(a). 


ANNOTATIONS 


The 2013 amendment, effective July 1, 2013, provided 
for the filing of an affidavit stating that a default has oc- 
curred with respect to a mortgage; and in Subparagraph 
(A) of Paragraph (2) of Subsection (b), after "default has 
occurred", added the remainder of the sentence. 


55-9-608. Application of proceeds of collection or enforcement; liability 
for deficiency and right to surplus. 


(a) Ifa security interest or agricultural lien secures payment or performance of an pbhgation, 


the following rules apply: 


(1) Asecured party shall apply or pay over for application the cash proceeds of collection or 
enforcement under Section 55-9-607 NMSA 1978 in the following order to: 

(A) the reasonable expenses of collection and enforcement and, to the extent provided 

for by agreement and not prohibited by law, reasonable attorney fees and legal expenses incurred 


by the secured party; 


(B) the satisfaction of obligations secured by the security interest or agricultural lien 
under which the collection or enforcement is made; and 
(C). the satisfaction of obligations secured by any subordinate security interest in or 


other lien on the collateral subject to the security interest or agricultural lien under which the col- 
lection or enforcement is made if the secured party receives an authenticated demand for proceeds 
before distribution of the proceeds is completed. 
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(2) Ifrequested by a secured party, a holder of a subordinate security interest or other lien 
shall furnish reasonable proof of the interest or lien within a reasonable time. Unless the holder 
complies, the secured: party need not comply with the holder's demand under Subparagraph (0) of 
Paragraph (1) of Subsection (a) of this section. 

(3) A secured party need not apply or pay over for apalicktion noncash proceeds of tat: 
lection and enforcement under Section 55-9-607 NMSA 1978 unless the failure to do so would 
be commercially unreasonable. A secured party that applies or pays over for application noncash 
proceeds shall do so in a commercially reasonable manner. 

(4) A secured party shall account to and pay a debtor for any surplus, and the obligor is 
liable for any deficiency. 

(b) If the underlying transaction is a sale of accounts, chattel paper, payment intangibles or 
promissory notes, the debtor is not entitled to any surplus, and the obligor is not liable for any 
deficiency. 


History: 1978 Comp., § 55-9-608, enacted by Laws See section 9-603. This section does not explain when the 
2001, ch. 139, § 105. failure to apply noncash proceeds would be commercially 
unreasonable; it leaves that determination to case-by-case 


OFFICIAL COMMENTS adjudication. In the example, the secured party appears to 
UCC Official Comments © by ALI & the NCCUSL. Re- have accepted the account debtor's note in order to increase 
produced with permission of the PEB for the UCC. All the likelihood of payment and decrease the likelihood that 
rights reserved, the account debtor would dispute its obligation. Under 
1. Source. Subsection (a) is new; subsection (b) derives these circumstances, it may well be commercially reason- 
from former section 9-502(2). able for the secured party to credit its debtor's obligations 
2. Modifications of Prior Law. Subsections (a) and (b) only as and when cash proceeds are collected from the ac- 
modify former section 9-502(2) by explicitly providing for count debtor, especially given the uncertainty that attends 
the application of proceeds recovered by the secured party the account debtor's eventual payment. For an example of a 
in substantially the same manner as provided in sec- secured party's receipt of noncash proceeds in which it may, 
tion 9-615(a) and (e) for dispositions of collateral. well be commercially unreasonable for the secured party. 
3. Surplus and Deficiency. Subsections (a)(4) and (b) to delay crediting its debtor's obligations with the value of 
omit, as unnecessary, the references contained in former noncash proceeds, see section 9-615, comment 3, 
section 9-502(2) to agreements varying the baseline rules When the secured party is not required to "apply or 
on surplus and deficiency. The parties are always free to pay over for application noncash proceeds," the proceeds 
agree that an obligor will not be liable for a deficiency, nonetheless remain collateral subject to this article. If the 
even if the collateral secures an obligation, and that an secured party were to dispose of them, for example, appro- 
obligor is liable for a deficiency, even if the transaction priate notification would be required (see section 9-611), 
is a sale of receivables. For parallel provisions, see sec- and the disposition would be subject to the standards pro- 
tion 9-615(d) and (e), vided in this part (see section 9-610). Moreover, a secured 
4. Noncash Proceeds, Subsection (a)(3) addresses the party in possession of the noncash proceeds would have 
situation in which an enforcing secured party receives the duties specified in section 9-207. 
noncash proceeds. 5. No Effect on Priority of Senior Security Interest. 
Example: An enforcing secured party receives a promis- The application of proceeds required by subsection (a) 
sory note from an account debtor who is unable to pay an does not affect the priority of a security interest in col- 
account when it is due. The secured party accepts the note lateral which is senior to the interest of the secured party 
in exchange for extending the date on which the account who is collecting or enforcing collateral under section 9- 
debtor's obligation is due. The secured party may wish to 607. Although subsection (a) imposes a duty to apply pro- 
credit its debtor (the assignor) with the principal amount ceeds to the enforcing secured party's expenses and to the 
of the note upon receipt of the note, but probably will pre- satisfaction of the secured obligations owed to it and to 
fer to credit the debtor only as and when the note is paid. subordinate secured parties, that duty applies only among 
Under subsection (a)(3), the secured party is under no the enforcing secured party and those persons. Concern- 
duty to apply the note or its value to the outstanding ob- ing the priority of a junior secured party who collects and 
ligation unless its failure to do so would be commercially enforces collateral, see section 9-607, comment 5. 


unreasonable. If the secured party does apply the note 


to the outstanding obligation, however, it must do so in a ANNOTATIONS 
commercially reasonable manner. The parties may pro- Effective dates. — Laws 2001, ch. 139, § 155 makes 
vide for the method of application of noncash proceeds by the act effective July 1, 2001. : 


agreement, if the method is not manifestly unreasonable. 


55-9-609. Secured party's right to take possession after default. 


(a) After default, a secured party: 
(1) may take possession of the collateral; and 
(2) without removal, may render equipment unusable and dispose of collateral on a debt- 
or's premises under Section 55-9-610 NMSA 1978. 
(b) A secured party may proceed under Subsection (a) of this section: 
(1) pursuant to judicial process; or 
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(2) without judicial process, if it proceeds without breach of the peace. 
(c) Ifso agreed, and in any event after default, a secured party may require the debtor to as- 
semble the collateral and make it available to the secured party at a place to be designated by the 
secured party which is reasonably convenient to both parties. 


History: 1978 Comp., § 55-9-609, enacted by Laws 
2001, ch. 139, § 106. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB fer the UCC. All 
rights reserved. 

1. Source. Former section 9-503. © 

2. Secured Party's Right to Possession. This section 
follows former section 9-503 and earlier uniform legisla- 
tion. It provides that the secured party is entitled to take 
possession of collateral after default. 

3. Judicial Process; Breach of Peace. Subsection (b) per- 
mits a secured party to proceed under this section without 
judicial process if it does so "without breach of the peace." 
Although former section 9-503 placed the same condition 
on a secured party's right to take possession of collateral, 
subsection (b) extends the condition to the right provided 
in subsection (a)(2) as well. Like former section 9-503, this 
section does not define or explain the conduct that will con- 
stitute a breach of the peace, leaving that matter for con- 
tinuing development by the courts. In considering whether 
a secured party has engaged in a breach of the peace, how- 
ever, courts should hold the secured party responsible for 
the actions of others taken on the secured party's behalf, 
including independent contractors engaged by the peated 
party to take possession of collateral. 

This section does not authorize a secured party abo re- 
possesses without judicial process to utilize the assistance 
of a law enforcement officer. A number of cases have held 
that a repossessing secured party's use of a law enforce- 
ment officer without benefit of judicial process constituted 
a failure to comply with former section 9-503. 

4, Damages for Breach of Peace. Concerning damages 
that may be recovered based on a secured party's breach 
of the peace in connection with taking possession of col- 
lateral, see section 9-625, comment 3. | 

5. Multiple Secured Parties. More than one secured 
party may be entitled to take possession of collateral un- 
der this section. Conflicting rights to possession among 
secured parties are resolved by the priority rules of this 
article. Thus, a senior secured party is entitled to posses- 
sion as against a junior claimant. Non-UCC law governs 
whether a junior secured party in possession of collateral 
is liable to the senior in conversion. Normally, a junior 
who refuses to relinquish possession of collateral upon the 
demand of a secured party having a superior possessory 
right to the collateral would be liable in conversion. 

6. Secured Party's Right to Disable and Dispose of 
Equipment on Debtor's Premises, In the case of some col- 
lateral, such as heavy equipment, the physical removal 
from the debtor's plant and the storage of the collateral 
pending disposition may be impractical or unduly expen- 
sive. This section follows former section 9-503 by provid- 
ing that, in lieu of removal, the secured party may render 
equipment unusable or may dispose of collateral on the 
debtor's premises. Unlike former section 9-503, however, 
this section explicitly conditions these rights on the debt- 
or's default. Of course, this section does not validate unrea- 
sonable action by a secured party. Under section 9-610, all 
aspects of a disposition must be commercially reasonable. 

7. Debtor's Agreement to Assemble Collateral. This 
section follows former section 9-503 also by validating a 
debtor's agreement to assemble collateral and make it 
available to a secured party at a place that the secured 
party designates. Similar to the treatment of agreements 


to permit collection prior to default under section 9-607 
and former section 9-502, however, this section validates 
these agreements whether or not they are conditioned on 
the debtor's default. For example, a debtor might agree 
to make available to a secured party, from time to time, 
any instruments or negotiable documents that the debtor 
receives on account of collateral. A court should not infer 
from this section's validation that a debtor's agreement 
to assemble and make available collateral would not be 
enforceable under other applicable law. 

8. Agreed Standards. Subject to the limitation imposed 
by section 9-603(b), this section's provisions concerning 
agreements to assemble and make available collateral and 
a secured party's right to disable equipment and dispose of 
collateral on.a debtor's premises are likely topics for agree- 
ment on standards as contemplated by section 9-603. 


ANNOTATIONS 


Effective dates. — Laws 2001, ch.. 189, § 155 makes 
the act effective July 1, 2001. 

Decisions under former Section 55-9-503 NMSA 
1978. 
mer ‘Section 55-9-503 NMSA 1978, annotations decided 
under former Section 55-9-503 NMSA:1978 have been in- 
cluded in the annotations in this section. 

Secured party may recover possession of chat- 
tel by replevin from judicial officer who has properly 
taken possession thereof under execution. State v. Weber, 
1966-NMSC-164, 76 N.M. 636, 417 P.2d 444 (decided un- 
der former law). 

Debtor has no conversion claim if did not redeem. 
— A debtor who could have regained his right to posses- 
sion by redemption, but did not redeem, has no claim 
in conversion, as conversion only protects the rights of 
one entitled to lawful possession. Cordova v. Lee Galles 
Oldsmobile, Inc., 1983- NMCA-088, 100 N.M. 204, 668 P.2d 
320 (decided under former law). 

Law enforcement officer accompanying repos- 
sessor. — Any time a law enforcement officer accompa- 
nies a repossessor and makes his official presence known 
to the defaulting party at or near the attempted self-help 
repossession, that officer has transgressed the line of be- 
nign attendance. Hence, repossession of a truck on an air 
force base became wrongful as a matter of law, where the 
repossessor was accompanied by an armed military se- 
curity police sergeant who informed the debtor that "we 
have to take the truck" or words to that effect. Waisner v. 
Jones, 1988-NMSC-049, 107 N.M. 260, 755 P.2d 598 (de- 
cided under former law). 

Action by Indian for violation of tribal law in re- 


- possessing pickup truck. Tempest Recovery Servs. v. Be- 
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lone, 2003-NMSC-019, 134 N.M. 133, 74 P.3d 67. 

Law reviews. — For article, "Breach of the Peace and 
New Mexico's Uniform Commercial Code," see 4 Nat. Re- 
sources J. 85 (1964). 

For note, "Self-Help Repossession Under the Uniform 
Commercial Code: The Constitutionality of Article 9, Sec- 
tion 503," see 4 N.M. L. Rev, 75 (1978). 

For article, "Problems in the Application of Full Faith 
and Credit for Indian Tribes," see 7 N.M. L. Rev. 1383 
(1977). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 64A 
Am, Jur. 2d Secured Transactions § 590 et seq. 

Retaking of property conditionally sold as affecting ac- 
tion previously commenced for purchase price, 23 A.L.R. 
1462. 
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Breaking and entering for purpose of retaking posses- Rights and remedies as between parties to conditional 
sion upon default of purchaser, 36 A.L.R. 853. ihe after seller has repossessed himself of the property, 
Validity of provision for collection of unpaid purchase 49 A.L.R.2d 165. 
money after retaking the property'in the contract, 43 Relative rights as between assignee of conditional seller 
A.L.R, 1243. anda subsequent buyer from the conditional seller after 
Demand for payment or for possession as condition of repossession or the like, 72 A.L.R.2d 342, 
seller's right to retake possession or otherwise enforce for- Maintenance of replevin or similar possessory rem- 
feiture under conditional sale, 59 A.L.R, 134. » edy by cotenant, or security transaction creditor thereof, 
What constitutes retaking property, 99 A.L.R. 1297. against other cotenants, 93 A.L.R.2d 358. 
Action for price as waiver by conditional vendor of right What conduct by repossessing chattel mortgagee or con- 
to reclaim property, 113 A.LiR. 653. ditional vendor entails tort liability, 99 A.L.R.2d 358. 
Repossession of property as within statute imposing tax Punitive damages for wrongful seizure of chattel by one 
on retail sales, 189 A.L.R.410, claiming security interest, 35 A.L.R.3d 1016. 
Right of conditional seller to retake property Without Repossession by secured seller as affecting his right to 
legal process, 146 A.L.R. 1831. ~ recover on a note or other obligation given as a down pay- 
What amounts to buyer's waiver of seller's duty to give ment, 49 A.L.R.3d 364. 
notice before repossession, 174 A.L.R. 1363. . Sectired transactions: Right of secured party’ to take 
rf; possession of collateralion default under UCC 8 9-503, 25 
A. L. R.5th 696. 


55-9-610. Disposition of collateral after default. 


(a) After default, a secured party may sell, lease, license or otherwise dispose of any or all of 
the collateral in.its present condition. or following any commercially reasonable preparation or 
processing. 

(b) Every aspect of a disposition of collateral, including the method, manner, time, place and 
other terms, must be commercially reasonable. If commercially reasonable, a secured party may 
dispose of collateral by public or private proceedings, by one or more contracts, as a unit or in par- 
cels, and at any time and place and on any terms. 

(c) Asecured party may purchase-collateral: 

(1) atapublic disposition; or | 
(2) at a private disposition only if the collateral is of a kind that is customarily sold on a 
recognized market or the subject of widely distributed standard price quotations. 

(d) A contract for sale, lease, license or other disposition includes the warranties relating to 
title, possession, quiet enjoyment and the like which by operation of law acnOMpAnY. a voluntary 
disposition of property of the kind subject to the contract. 

(e) A-secured party may disclaim or modify warranties under Subsection (d) of this section: . 

(1) ina manner that would be effective to disclaim or modify the warranties in a voluntary 
disposition of property of the kind subject to the contract of disposition; or 

(2) by communicating to the purchaser a record evidencing the contract for disposition 
and including an express disclaimer or modification of the warranties. 

(f) A record is sufficient to disclaim warranties under Subsection (e) of this section if it indi- 
cates "There is no warranty relating to title, possession, quiet enj joyment or the like in this disposi- 
tion" or uses words of similar import. | 


History: 1978 Comp., § 55-9-610, enacted by Laws collateral for the benefit of all concerned. Subsection (a) 


2001, ch. 189, § 107. does not restrict dispositions to sales; collateral may be 
sold, leased, licensed, or otherwise disposed. Section 9-627 
OFFICIAL COMMENTS, . [55-9-627 NMSA 1978] provides guidance for determining 
UCC Official Comments © by ALI & the NCCUSL. Re- the circumstances under which a disposition 1 is "commer- 
produced with permission of the PEB for the UCC. All cially reasonable." 
rights reserved. 3. Time of Disposition. This article does not specify a 
1. Source. Former section 9-504(1), (3). period within which a secured party must dispose of col- 
2. Commercially Reasonable Dispositions, Subsection lateral. This is consistent with this article's policy to en- 
(a) follows former Section 9-504 [55-9-504 NMSA 1978] courage private dispositions through regular commercial 
by permitting a secured party to dispose of collateral in channels. It may, for example, be prudent not to dispose of 
a commercially reasonable manner following a default. goods when the market has collapsed. Or, it might be more 
Although subsection (b) permits both public and private appropriate to sell a large inventory in parcels over a Sap 
dispositions, including public and private dispositions riod of time instead of in bulk. Of course, under subsec- 
conducted over the Internet, "every aspect of a disposi- tion (b) every aspect of a disposition of collateral must be 
tion... must be commercially reasonable." This sec: commercially reasonable. This requirement explicitly in- 
tion encourages private dispositions on the assumption cludes the "method, manner, time, place, and other terms." 
that they frequently will result in higher realization on For example, if a secured party does not proceed under 
1082 
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section 9-620 and holds collateral for a long period of time 
without disposing of it, and if there is no good reason for 
not making a prompt disposition, the secured party may 
be determined not to have acted in a "commercially rea- 
sonable" manner. See also section 1-203 (general obliga- 
tion of good faith). 

4. Pre-Disposition Preparation and Processing. For- 
mer section 9-504(1) appeared to give the secured party 
the choice of disposing of collateral either "in its then 
condition or following any commercially reasonable prep- 
aration or processing." Some courts held that the "com- 
mercially reasonable" standard of former section 9-504(3) 
nevertheless could impose an affirmative duty on the se- 
cured party to process or prepare the collateral prior to 
disposition, Subsection (a) retains the substance of the 
quoted language. Although courts should not be quick to 
impose a duty of preparation or processing on the secured 
party, subsection (a) does not grant the secured party the 
right to dispose of the collateral "in its then condition" 
under all circumstances, A secured party may not dispose 
of collateral "in its then condition" when, taking into ac- 
count the costs and probable benefits of preparation or 
processing and the fact that the secured party would be 
advancing the costs at its risk, it would be commercially 
unreasonable to dispose of the collateral in that condition. 

5. Disposition by Junior Secured Party. Disposition 
rights under subsection (a) are not limited to first-priority 
security interests. Rather, any secured party as to whom 
there has been a default enjoys the right. to dispose of col- 
lateral under this subsection. The exercise of this right by 
a secured party whose security interest is subordinate to 
that of another secured party does not of itself constitute 
a conversion or otherwise give rise to liability in favor of 
the holder of the senior security interest. Section 9-615 
addresses application of the proceeds of a disposition by 
a junior secured party. Under section 9-615(a), a junior 
secured party owes no obligation to apply the proceeds 
of disposition to the satisfaction of obligations secured by 
a senior security interest. Section 9-615(g) builds on this 
general rule by protecting certain juniors from claims of a 
senior concerning cash proceeds of the disposition. Even 
if a senior were to have a nonarticle 9 claim to proceeds 
of a junior's disposition, section 9-615(g) would protect a 
junior that acts in good faith and without knowledge that 
its actions violate the rights of a senior party. Because the 
disposition by a junior would not cut off a senior's security 
interest or other lien (see section 9-617), in many (prob- 
ably most) cases the junior's receipt of the cash proceeds 
would not violate the rights of the senior. 

The holder of a senior security interest is entitled, by 
virtue of its priority, to take possession of collateral from 
the junior secured party and conduct its own disposition, 
provided that the senior enjoys the right to take posses- 
sion of the collateral from the debtor. See section 9-609. 
The holder of a junior security interest normally must 
notify the senior secured party of an impending disposi- 
tion. See section 9-611. Regardless of whether the sehior 
receives a notification from the junior, the junior's disposi- 
tion does not of itself discharge the senior's security inter- 
est. See section 9-617. Unless the senior secured party has 
authorized the disposition free and clear of its security 
interest, the senior's security interest ordinarily will sur- 
vive the disposition by the junior and continue under sec- 
tion 9-315(a)(1). If the senior enjoys the right to repossess 
the collateral from the debtor, the senior likewise may re- 
cover the collateral from the transferee. 

When a secured party's collateral is encumbered by an- 
other security interest or other lien, one of the claimants 
may seek to invoke the equitable doctrine of marshaling. 
As explained by the Supreme Court, that doctrine "rests 
upon the principle that a creditor having two funds to sat- 
isfy his debt, may not by his application of them to his de- 
mand, defeat another creditor, who may resort to only one 
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of the funds." Meyer v. United States, 375 U.S. 233, 236 
(1963), quoting Sowell v. Federal Reserve Bank, 268 U.S. 
449, 456-57 (1925). The purpose of the doctrine is "to pre- 
vent the arbitrary action of a'senior lienor from destroy- 
ing the rights of a junior lienor or a creditor having less 
security." Id. at 237. Because it is an equitable doctrine, 
marshaling "is applied only when it can be equitably fash- 
ioned as to all of the parties" having an interest in the 
property, Jd. This article leaves courts free to determine 
whether marshaling 1 is appropriate in any given case. See 
section 1-103. 

6. Security Interests of Equal Rank. Sometimes two 
security interests enjoy the same priority. This situation 
may arise by contract, e.g., pursuant to "equal and rat- 
able" provisions in indentures, or by operation of law. 
See section 9-328(6). This article treats a security inter- 
est having equal priority likea senior security interest in 
many respects. Assume, for example, that SP-X and SP-Y 
enjoy equal priority, SP-W is senior to them, and SP-Z is 
junior. If SP-X disposes of the collateral under this section, 
then (i) SP-W's and SP-Y's security interests survive the 
disposition but SP-Z's does not, see section 9-617, and (ii) 
neither SP-W nor SP-Y is entitled to receive a distribution 
of proceeds, but SP-Z is. See section 9-615(a)(3). 

When one considers the ability to obtain possession of 
the collateral, a secured party with equal priority is un- 
like a senior secured party. As the senior secured party, 
SP-W should enjoy the right to possession as against SP- 
X. See section 9-609, comment 5. If SP-W takes posses- 
sion and disposes of the collateral under this section, it is 
entitled to apply the proceeds to satisfy its secured claim. 
SP-Y, however, should not have such a right to take pos- 
session from SP-X; otherwise, once SP-Y took possession 
from SP-X, SP-X would have the right to get ‘possession 
from SP-Y, which would be obligated to redeliver posses- 
sion to SP-X, and so on. Resolution of this problem is left 
to the parties and, if necessary, the courts. 

7. ‘Public vs. Private Dispositions. This Part maintains 
two distinctions between "public" and other dispositions: 
(i) the secured party may buy at the former, but normally 
not at the latter (Section 9-610(c) [55-9-610(c) NMSA 
1978]), and (ii) the debtor is entitled to notification of "the 
time and place of a public disposition" and notification of 
"the time after which" a private disposition or other in- 
tended disposition is to be made (Section 9-613(1)(E) [55- 
9-613(1)(E) NMSA 1978]). It does not retain the distinc- 
tion under former Section 9-504(4) [55-9-504(4) NMSA 
1978], under which transferees in a noncomplying public 
disposition could lose protection more easily than trans- 
ferees in other noncomplying dispositions. Instead, Sec- 
tion 9-617(b) [55-9-617(b) NMSA 1978] adopts a unitary 
standard, Although the term is not defined, as used in this 
Article, a "public disposition" is one at which the price'is 
determined after the public has had a meaningful oppor- 
tunity for competitive bidding. "Meaningful opportunity" 
is meant to imply that some form of advertisement or pub- 
lic notice must precede the sale (or other disposition) and 
that the public must have access to the sale (disposition). 

A secured party's purchase of collateral at its own pri- 
vate disposition is equivalent to a "strict foreclosure" and 
is governed by Sections 9-620, 9-621, and 9-622 [55-9-620, 
55-9-621, and 55-9-622 NMSA 1978]. The provisions of 
these sections can be waived only to the extent provided 
in Section 9-624(b) [55-9-624(b) NMSA 1978]. See See- 
tion 9-602 [55-9-602 NMSA 1978]. 

8. Investment Property. Dispositions of investment 
property may be regulated by the federal securities laws. 
Although a "public" disposition of securities under this 
article may implicate the registration requirements, of 
the Securities Act of 1933, it need not doso. A disposition 
that qualifies for a "private placement" exemption under 
the Securities Act of 1933 nevertheless may constitute a 
"public" disposition within the meaning of this section. 
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Moreover, the "commercially reasonable" requirements of 
subsection (b), need not prevent a secured party from con- 
ducting a foreclosure sale without the issuer's compliance 
with federal-registration requirements, 

9. "Recognized» Market." A "recognized market," as 
used in subsection (c) and section 9-611(d), is one in which 
the items sold are fungible and prices are not subject to 
individual, negotiation, For example, the New York Stock 
Exchange is a recognized market. A market in which 
prices are individually negotiated or-the items are not 
fungible is not a recognized market, even if the items are 
the subject of widely disseminated price guides or are dis- 
posed of through dealer auctions. \ , 

10. Relevance of Price. While not itself sufficient to es- 
tablish a violation of this part, a low price suggests that 
a court should scrutinize carefully all aspects of a disposi- 
tion to ensure that each aspect was commercially reason- 
able. Note also that even if the disposition is commercially 
reasonable, section 9-615(f) provides’a special method for 
calculating a deficiency or surplus if (i) the transferee in 
the disposition is the secured party, a person related to the 
secured party, ora secondary obligor, and (ii) the amount 
of proceeds of the disposition is significantly below the 
range of proceeds that a complying disposition to a per- 
son other than the secured party, a person related to the 
secured party, or a secondary obligor would have brought. 

11.. Warranties. Subsection (d) affords the transferee 
in a disposition under this section the benefit of any title, 
possession, quiet enjoyment, and similar warranties that 
would have accompanied the disposition by operation, of 
nonarticle 9 law had the disposition been conducted under 
other circumstances. For example, the article 2 warranty 
of title would apply to a sale of goods, the analogous war- 
ranties of article 2A’ would apply to a lease of goods, and 
any common law warranties of title would apply to dispo- 
sitions of other types of collateral. See, e.g., Restatement 
(2d), Contracts section 333 (warranties of assignor). 

Subsection (e) explicitly provides that these warranties 
can be disclaimed either under other applicable law or by 
communicating a record containing an express disclaimer. 
The record need not be written, but an oral communica- 
tion would not be sufficient. See section 9-102 (definition 
of "record"). Subsection (f) provides a sample of wording 
that will effectively exclude the warranties in a disposi- 
tion under this section, whether or not the exclusion 
would be effective under nonarticle 9 law. 

The warranties incorporated by subsection (d) are 
those relating to "title, possession, quiet enjoyment, and 
the like." Depending on the circumstances, a disposition 
under this section also may give rise to other statutory 
or implied warranties, e.g., warranties of quality or fit- 
ness for purpose, Law other than this article determines 
whether such other warranties apply to a disposition un- 
der this'section. Other law also determines issues relating 
to disclaimer of such warranties. For example, a foreclo- 
sure sale of a car by a car dealer could give rise to an im- 
plied warranty of merchantability (section 2-314) unless 
effectively disclaimed or modified (section 2-316). 

This section's approach to these warranties conflicts 
with the former comment to section 2-312. This article re- 
jects the baseline assumption that commercially reason- 
able dispositions under this section are out of the ordinary 
commercial course or peculiar. The.comment to section 2- 
312 has been revised accordingly. 


ANNOTATIONS 
Cross references, — For determination of whether 
conduct was commercially reasonable, see PR 9-627 


NMSA 1978. 
Effective dates, — Laws 2001, ch. 139, § 155 makes 
the act effective July 1, 2001. 
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Decisions under former Section 55-9-504 NMSA 
1978. — In light of the similarity of this section and for- 
mer Section 55-9-504 NMSA 1978, annotations decided 
under former Section 55-9-504 NMSA 1978 have been in- 
cluded in the annotations in this section. 


I, GENERAL CONSIDERATION. .__ 
II. LIABILITY FOR SURPLUS OR DEFICIENCY. 
Ill. DISPOSITION OF COLLATERAL, 


I. GENERAL CONSIDERATION. 


Agreement of parties. — Under New Mexico law the 
"defense" of commercial unreasonableness available un- 
der the New Mexico UCC can be waived by agreement of 
the parties. United States v. N.M. Landscaping, Inc., 785 
F.2d 843 ( 10th Cir, 1986). 


II, LIABILITY FOR SURPLUS OR DEFICIENCY. 


When failure to sell collateral does not bar judg- 
ment. — The referee in bankruptcy did not err in award- 
ing a judgment in favor of appellee notwithstanding his 
failure to sell the collateral which secured appellants' 
debt where the judgment was based on the depletion of 
the inventory. With v. Amador, 596 F.2d 428 (10th Cir. 
1979) (decided under former law). 

Burden of proof on value of collateral. — In a suit 
for a deficiency, where the value of the collateral is at is- 
sue, there is a presumption that the value of the repos- 
sessed collateral at resale is equal to the value of the out- 
standing debt. When the sale is conducted in accordance 
with Subsection (3) (now Subsection (b)) the sum received 
at sale is evidence of the market value; but when the sale 
is not conducted according to the Code, the amount re- 
ceived is not evidence of the market value of the collateral, 
and the secured party will have the burden of proving the 
market value by other evidence. Clark Leasing Corp. v. 
White Sands Forest Prods., Inc., 1975-NMSC-022, 87 N. M. 
451, 535 P.2d 1077 (decided under former law), 


Ill, DISPOSITION OF COLLATERAL, 


UCC encourages commercial sales of collateral. 
— The UCC encourages sales of repossessed collateral 
through regular commercial channels as opposed to 
public auction which often times yields only disappoint- 
ing results. Security Fed, Sav. & Loan v. Prendergast, 
1989-NMSC-044, 108 N.M. 572, 775 P.2d 1289 (decided 
under former law). 

Good faith duty of creditor to dispose of collateral 
reasonably. — The requirements of Subsection (3) (now 
Subsection (b)) place upon the creditor the good faith duty 
to the debtor to use reasonable means to see that a-rea- 
sonable price is received for the collateral. Clark Leasing 
Corp, v. White Sands Forest Prods., Inc., 1975-NMSC-022, 
87 N.M. 451, 535 P.2d 1077 (decided under former law). 

Commercially reasonable notice. — Notice of sale 
should be given to a "public" reasonably expected to have 
an interest in the collateral and should be published in 
a manner reasonably calculated to assure such publicity 
that the collateral will bring the best possible price from 
competitive bidding of a strived-for lively concourse of bid- 
ders, Villella Enters., Inc. v. Young, 1988-NMSC-099, 108 
N.M. 38, 766 P.2d 293 (decided under former law). 

Creditor electing to sell in regular course of busi- 
ness must comply with section. — Once the creditor 
elects to retain collateral, and follow the mechanics of Sec- 
tion 55-9-505 NMSA 1978 (now Section 55-9-620 NMSA 
1978), he can do as he pleases with the property, but 
where he intends to sell the property in the regular course 
of his business, which is in substance selling the property 
as contemplated by this section, he must account for a 
surplus in conformity with this section. Reeves v. Foutz & 
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Tanner, Inc., 1980-NMSC-095, 94 N.M. 760, 617 P.2d 149 
(decided under former law). 

Commercially reasonable sale to bring better 
price. — The importance of a commercially reasonable 
sale lies in the fact that the amount of the deficiency judg- 
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ment will be inversely proportional to the sales price; if © 


the price is high, the amount of the judgment will be low, 
and vice versa. The "method, manner, time, place and 
terms" tests are really proxies for "insufficient price," and 
their importance lies almost exclusively in the extent they 
protect against an unfairly low price. Clark Leasing Corp. 
v. White Sands Forest Prods., Inc., 1975-NMSC-022, 87 
N.M. 451, 535 P.2d 1077 (decided under former law). 

In determining commercial reasonableness, each 
case will turn on its particular facts but generally, ev- 
idence as to every aspect of the sale including the amount 
of advertising done, normal commercial practices in dis- 
posing of particular collateral, the length of time elaps- 
ing between repossession and resale, whether deteriora- 
tion of the collateral has occurred, the number of persons 
contacted concerning the sale and even the price obtained 
will be pertinent. Clark Leasing Corp. v. White Sands For- 
est Prods,, Inc., 1975-NMSC-022, 87 N.M. 451, 535 P.2d 


1077; Villella Enters., Inc, v. Young, 1988-NMSC-099, 108 ° 


N.M. 38, 766 P.2d 293 (decided under former law). 

Burden of proof on creditor that sale commer- 
cially reasonable. — In light of the specific requirement 
of Subsection (3) (now Subsection (b)) as to commercial 
reasonableness, a creditor, when suing for a deficiency, 
should allege and prove that disposition of the collat- 
eral was conducted in compliance with that statute; the 
creditor must allege and, unless admitted, prove that the 
sale was commercially reasonable. Clark Leasing Corp. v. 
White Sands Forest Prods., Inc., 1975-NMSC-022, 87 N.M. 
451, 535 P.2d 1077 (decided under former law). 

Creditor must show some unreasonableness to 
avoid directed verdict. — Once a creditor suing for a 
deficiency has made a prima facie case indicating a com- 
mercially reasonable sale, the debtor may be required 
to elicit some evidence of commercial unreasonableness 
to avoid a directed verdict on the issue, but when this 
is done, it becomes a question for the trier of the facts. 
Clark Leasing Corp. v. White Sands Forest Prods., Inc,, 
1975-NMSC-022, 87 N.M. 451, 535 P.2d 1077 (decided un- 
der former law). 

Price as factor in determining commercial rea- 
sonableness, — A debtor will not rebut a prima facie 
presumption of commercial reasonableness merely by con- 
tending that the price obtained for the collateral was too 
low. Nonetheless, the price obtained is a relevant factor. 
Villella Enters., Inc. v. Young, 1988-NMSC-099, 108 N.M. 
33, 766 P.2d 293 (decided under former law). | 

Failure to achieve commercial reasonableness 
not forfeiture of deficiency. — A secured party's failure 
to comply with Subsection (3) (now Subsection (b)) does 
not result in a forfeiture of the right to a deficiency; the 
secured party has the right to recover the claimed defi- 
ciency less any loss occasioned by its failure to sell in a 
commercially reasonable manner. Clark Leasing Corp. v. 
White Sands Forest Prods., Inc,, 1975-NMSC-022, 87 N.M. 
451, 535 P.2d 1077 (decided under former law). 

Deficiency judgment. — A secured party's failure 
to comply with Subsection (3) (now Subsection (b)) does 
not constitute an absolute bar to a deficiency judgment, 
instead, the secured party has the burden of showing 
what amount a sale would have brought if done in com- 
pliance with the UCC, and, the difference between what 
the sale brought when performed improperly and what it 
should have brought, if done correctly, will be the dam- 
ages allowed to the debtors. If such amount does not 
equal the total deficiency, the secured party may recover 
the amount remaining unpaid. First Nat'l Bank v, Jiron, 
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1987-NMSC-085, 106 N.M. 261, 741 P.2d 1382 (decided 
under former law). 

Noncompliance with notice requirements. — 
When a secured party has not complied with the notice 
provisions of Subsection (3) of former Section 55-9-54 
NMSA 1978 (now Section 55-9-611 NMSA 1978), it still 
may obtain a deficiency judgment if it proves the market 
value of the collateral. Such proof must be by evidence 
other than the sum received at sale. First Nat'l Bank v. 
Ruttle, 1989-NMSC-054, 108 N.M. 687, 778 P.2d 434 (de- 
cided under former law). 

Burden of proving value. — When the collateral has 
been sold in a manner that does not comply with the pro- 
visions of the UCC, there is a rebuttable presumption that 
the collateral was worth an amount at least equal to the 
outstanding balance. To overcome the presumption, the 
secured party has the burden of proving the value of the 
collateral by evidence other than the sum received at the 
sale. First Nat'l Bank v. Jiron, 1987-NMSC-085, 106 N.M. 
261, 741 P.2d 1382 (decided under former law), 

"Commercially reasonable" requirement may be 
waived, — Guarantors of promissory note waived con- 
tract defense that sale of collateral securing promissory 
note was not conducted in commercially reasonable man- 
ner. United States v. Lattauzio, 748 F.2d 559 (10th Cir, 
1984) (decided under former law). 

Cash only auction sales, — "Cash only" terms of auc- 
tion sale of farm equipment pledged as security for a note 
did not render the sale commercially unreasonable, where 
there was no evidence to suggest that this was not the 
normal practice of the auction company. First Nat'l Bank 
v. Ruttle, 1989-NMSC-054, 108 N.M. 687, 778 P.2d 434 (de- 
cided under former law). 

Loan of collateral does not constitute "disposi- 
tion" under Subsection (1) (now Subsection (a)). Cordova 
v. Lee Galles Oldsmobile, Inc., 1983-NMCA-088, 100 N.M. 
204, 668 P.2d 320 (decided under former law). 

Sale of unadvertised mobile home by automobile 
dealer. — Sale of mobile home was commercially reason- 
able, even though the vehicle was never advertised for 
sale, where the vehicle was placed on the premises of a 
dealer in used autos, and where customers could view 
repossessed vehicles and make written offers to pur- 
chase them. Security Fed. Sav. & Loan v. Prendergast, 
1989-NMSC-044, 108 N.M.: 572, 775 P.2d 1289 (decided 
under former law). 

Bank's auction of farm equipment. — Bank's de- 
cision to auction farm equipment pledged as security 
for a note was reasonable, where the bank's loan officer 
testified he contacted several dealers in farm equip- 
ment in the area, and none were interested in purchas- 
ing the equipment auctioned. First Nat'l Bank v. Ruttle, 
1989-NMSC-054, 108.N.M. 687, 778 P.2d 434 (decided un- 
der former law). —; 

Notice of private collateral sale need not mention 
possible rebates. — Notice of a private sale of collateral 
which states a redemption amount accurate at the time 
but which fails to mention possible rebates,is not unrea- 
sonable as a matter of law. Richardson Ford,Sales, Inc, v. 
Johnson, 1984-NMCA-007, 100 N.M. 779, 676 P.2d 1344 
(decided under former law). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 68A 
Am. Jur. 2d Secured Transactions § 624 et seq. 

Purchase by pledgee of subject of pledge, 76 A.L.R. 705, 
37 A.L.R.2d 1381. 

Rights and remedies as between parties after reposses- 
sion of property by seller, 99 A.L.R. 1288. 

What is "commercially reasonable" disposition of collat- 
eral required by UCC § 9-504(3), 7 A.L.R.4th 308. 

Failure of secured party to make "commercially reason- 
able" disposition of collateral under UCC § 9-504(3) as bar 
to deficiency judgment, 10 A.L.R.4th 413. 
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Secured transactions: what is "public" or "private" sale 79.C.J.S. Secured Transactions § 161 et seq. 
under UCC § 9-504(3), 60 A.L.R.4th 1012. 


55-9-611. Notification before disposition of collateral. 


(a) In this section, "notification date" means the earlier of the date on which: 

(1) asecured party sends to the debtor and any secondary obligor an authenticated notifi- 
cation of disposition; or 

(2) the debtor and any secondary obligor waive the right to notification. 

(b) Except as otherwise provided in Subsection (d) of this section, a secured party that disposes 
of collateral under Section 55-9-610 NMSA 1978 shall send to the persons specified in Subsection 
(c) of this section a reasonable authenticated notification of disposition. 

(c) 'To comply with Subsection (b) of this section, the secured party shall send an authenticated 
notification of disposition to: 

(1) the debtor; 

(2) any secondary obligor; and 

(3) ifthe collateral is other than consumer goods: 

(A) any other person from which the secured party has received, before the notifica- 
tion date, an authenticated notification of a claim of an interest in the collateral; 

(B) any other secured party or lienholder that, ten days before the notification date, 
held a security interest in or other lien on the collateral perfected by the filing of a financing state- 
ment that: i 

(i) identified the collateral; 

Gi). was indexed under the debtor's name as of that date; and 

(iii) was filed in the office in which to file a financing statement against the debtor 
covering the collateral as of that date; and | 

(C) any other secured party that, ten days before the notification date, held a security 
interest in the collateral perfected by compliance with a statute, regulation or treaty described in 
Subsection (a) of Section 55-9-311 NMSA 1978. 

(d) Subsection (b) of this section does not apply if the collateral is perishable or threatens to 
decline speedily in value or is of a type customarily sold on a recognized market. 

(e) Asecured party complies with the requirement for notification prescribed by Subparagraph 
(B) of Paragraph (3) of Subsection (c) of this section if: 

(1) not later than twenty days or earlier than thirty days before the notification date, the 
secured party requests, in a commercially reasonable manner, information concerning financing 
statements indexed under the debtor's name in the office indicated in Subparagraph (B) of Para- 
graph (3) of Subsection (c) of this section; and : 

(2) before the notification date, the secured party: 

(A) did not.receive a response to the request for information; or 

(B) received a response to the request for information and sent an authenticated no- 
tification of disposition to each secured party or other lienholder named in that response whose 
financing statement covered the collateral. 


History: 1978 Comp., § 55-9-611, enacted by Laws and its content. See sections 9-612 (timeliness of notifica- 


2001, ch. 139, § 108. tion), 9-613 (contents of notification generally), and 9-614 
(contents of notification in consumer-goods transactions). 
OFFICIAL COMMENTS 3. Notification to Debtors and Secondary Obligors. 
UCC Official Comments © by ALI & the. NCCUSL. Re- This section imposes a duty to send notification of a dis- 
produced with permission of the PEB for the UCC. .All position not only to the debtor but also to any secondary 
rights reserved, obligor. Subsections (b) and (c) resolve an uncertainty 
1... Source: Former section 9-604(3). under former article 9 by providing that secondary obli- 
2, Reasonable Notification. This section requires a gors (sureties) are entitled to receive notification of an in- 
secured party who wishes to dispose of collateral under tended disposition of collateral, regardless of who created 
section 9-610 to send "a reasonable authenticated notifica- the security interest in the collateral. If the surety created 
tion of disposition" to specified interested persons, subject the security interest, it would be the debtor. If it did not, 
to certain exceptions. The notification must be reasonable it would be a secondary obligor. (This article also resolves 
as to the manner in which it is sent, its timeliness (i.e., a the question of the secondary obligor's ability to waive, 
reasonable time before the disposition is to take place), pre-default, the right to notification - waiver generally is 
1086 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


55-9-611 


not permitted. See section 9-602.) Section, 9-605 relieves 
a secured party from any duty to send notification to a 
debtor or secondary obligor unknown to the secured party. 

Under subsection (b), the principal obligor (borrower) is 
not always entitled to notification of disposition. 

Example: Behnfeldt borrows on an unsecured basis, and 
Bruno grants a security interest in her car to secure the 
debt. Behnfeldt is a primary obligor, not a secondary obli- 
gor. As such, she is not entitled to notification of disposi- 
tion under this section. 

4, Notification to Other Secured Parties. Prior to the 
1972 amendments to Article 9, former Section 9-504(3) 
[55-9-504(3) NMSA 1978] required the enforcing secured 
party to send reasonable notification of the disposition: 

except in the case of consumer goods to any other per- 
son who has a security interest in the collateral and who 
has duly filed a financing statement indexed in the name 
of the debtor in this State or who is known by the secured 
party to have a security interest in the collateral. 

The 1972 amendments eliminated the duty to give no- 
tice to secured parties other than those from whom. the 
foreclosing secured party had received written notice of a 
claim of an interest in the collateral. 

Many of the problems arising from dispositions of col- 
lateral encumbered by multiple security interests can be 
ameliorated or solved by informing all secured parties of 
an intended disposition and affording them the opportu- 
nity to work with one another. To this end, subsection (c) 
(3)(B) expands the duties of the foreclosing secured party 
to include the duty to notify (and the corresponding bur- 
den of searching the files to discover) certain competing 
secured parties. The subsection imposes a search burden 
that in some cases may be greater than the pre-1972 bur- 
den on foreclosing secured parties but certainly is more 
modest than that faced by a new secured lender. 

To determine who is entitled to notification, the fore- 
closing secured party must determine the proper office for 
filing a financing statement as of a particular date, mea- 
sured by reference to the "notification date," as defined in 
subsection (a). This determination requires reference to 
the choice-of-law provisions of Part 3. The secured party 
must ascertain whether any financing statements cover- 
ing the collateral and indexed under the debtor's name, 
as the name existed as of that date, in fact were filed in 
that office. The foreclosing secured party generally need 
not notify secured parties whose effective financing state- 
ments have become more difficult to locate because of 
changes in the location of the debtor, proceeds rules, or 
changes in the name that is sufficient as the name of the 
debtor under Section 9-503(a) [55-9-5038(a) NMSA 1978]. 

5. Authentication Requirement. Subsections (b) and 
(c) explicitly provide that a notification of disposition 
must be "authenticated." Some cases read former sec- 
tion 9-504(3) as validating oral notification. 

6. Second Try. This article leaves to judicial resolution, 
based upon the facts of each case, the question whether 
the requirement of "reasonable notification" requires a 
"second try," i.e., whether a secured party who sends noti- 
fication and learns that the debtor did not receive it must 
attempt to locate the debtor and send another notification. 

7. Recognized Market; Perishable Collateral. New 


SECURED TRANSACTIONS 


subsection (d) makes it clear that there is no obligation to . 


give notification of a disposition in the case of perishable 
collateral or collateral customarily sold on a recognized 
market (e.g., marketable securities). Former section 9- 
504(3) might be read (incorrectly) to relieve the secured 
party from its duty to notify a debtor but not from its duty 
to notify other secured parties in connection with disposi- 
tions of such collateral. 

8. Failure to Conduct Notified Disposition. Nothing 
in this article prevents a secured party from electing not 
to conduct a disposition after sending a notification, Nor 
does this article prevent a secured party from electing 
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to send a revised notification if its plans for disposition 
change. This assumes, however, that the secured party 
acts in good faith, the revised notification is reasonable, 
and the revised plan for disposition and any attendant de- 
lay are commercially reasonable. 

9. Waiver. A debtor or secondary obligor may waive 
the right to notification under this section only by a post- 
default authenticated agreement. See section 9-624(a). 

10. Other Law. Other State or federal law may con- 
tain requirements concerning notification of a disposition 
of property by a secured party. For example, federal law 
imposes notification requirements with respect to the en- 
forcement of mortgages on federally documented vessels. 
Principles of statutory interpretation and, in the context 
of federal law, supremacy and preemption determine 
whether and to what extent law other than this Article 
supplements, displaces, or is displaced by this Article. 
See Sections 1-103, 1-104, 9-109(c)(1) [55-1-1038, 55-1-104, 
55-9-109(c)(1) NMSA 1978]. 


ANNOTATIONS 


Effective dates. — Laws 2001, ch. 139, § 155 makes 
the act effective July 1, 2001. 

Decisions under former Section 55-9-504 NMSA 
1978. — In light of the similarity of this section and for- 
mer Section 55-9-504 NMSA 1978, annotations decided 
under former Section 55-9-504 NMSA 1978 have been in- 
cluded in the annotations in this section. 

Secured party required to give notice. — Notice of 
the time and place of sale under the Code is required to 
be given the debtor by a secured party. Foundation Discs., 
Inc. v. Serna; 1970-NMSC-072, 81 N.M. 474, 468 P.2d 875 
(decided under former law). 

Test for notification good faith effort not whether 
notice received. — In construing the requirements of 
notification to be sent a debtor under Subsection (3) (now 
this. section), the test of notification is not whether the 
debtor receives the notice but only whether the secured 
party has made a good faith effort and took such steps 
as a reasonable person would have taken to give notice. 
Begay v. Foutz & Tanner, Inc., 1979-NMCA-1386, 95 N.M. 
106, 619. P.2d 551, rev'd on other grounds sub nom. Reeves 
v. Foutz & Tanner, Inc,, 1980-NMSC-095, 94 N.M. 760, 617 
P.2d 149 (decided under former law). 

Requirement of reasonable notification is a ques- 
tion of fact to be determined only after. considering all 
the facts and circumstances of the individual case. Rid- 
ley v. First Nat'l Bank, 1974-NMCA-149, 87 N.M. 184, 531 
P.2d 607, cert..denied, 87 N.M. 179, 531 P.2d 602 (1975) 
(decided under former law), 

Written not verbal notice satisfactory under code. 
— Where the record discloses that no formal written no- 
tice of the time and place of sale was given to defendant, 
the fact that defendant may have had verbal notice that 
there would be a sale of the collateral does not satisfy the 
requirements of the code. Foundation Discs., Inc. v. Serna, 
1970-NMSC-072, 81 N.M. 474, 468 P.2d 875 (decided un- 
der former law). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Con- 
struction of term "debtor" as used in UCC § 9-504(3), re- 
quiring secured party to give notice to debtor of sale of 
collateral securing obligation, 5 A.L.R.4th 1291. 

Loss. or modification. of right to notification of sale of 
repossessed collateral under Uniform Commercial Code § 
9-504, 9 A.L.R.4th 552. 

Sufficiency of secured party's notification of sale or 
other intended disposition of collateral under UCC § 9- 
§04(3), 11 A.L.R.4th 241, 

Nature of collateral which secured party may sell or 
otherwise dispose of without giving notice to defaulting 
debtor under UCC § 9-504(8), 11 A.L.R.4th 1060. 
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55-9-612. Timeliness of notification before disposition of collateral. 


(a) Except as otherwise provided in Subsection (b) of this section, whether a notification is sent 


within a reasonable time is a question of fact. 


(b) In a transaction other than a consumer transaction, a notification of disposition sent after 
default and ten days or more before the earliest time of disposition set forth in the notification is 
sent within a reasonable time before the disposition. ; 


History: 1978 Comp., § 55-9-612, enacted by Laws 
2001, ch. 189, § 109. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the. UCC, All 
rights reserved. 

1. Source. New. 

2, Reasonable Notification. Section 9-611(b) requires 
the secured party to send a "reasonable authenticated 
notification." Under that section, as under former sec- 
tion 9-504(3), one aspect of a reasonable notification is 
its timeliness, This generally means that the notification 
must be sent at a reasonable time in advance of the date 
of a public disposition or the date after which a private 
disposition is to be made. A notification that is sent so 
near to the disposition date that a notified person could 


not be expected to act on or take account of the notifica- 
tion would be unreasonable. 

3, Timeliness of Notification: Safe Harbor. The 10-day 
notice period in subsection (b) is intended to be a "safe 
harbor" and not a minimum requirement. To qualify for 
the "safe harbor" the notification must be sent after de- 
fault. A notification also must be sent in a commercially 
reasonable manner. See section 9-611(b) ("reasonable au- 
thenticated notification"). These requirements prevent a 
secured party from taking advantage of the "safe harbor" 
by, for example, giving the debtor a notification at the time 
of the original extension of credit or sending the notice by 
surface mail to a debtor overseas. 


ANNOTATIONS 


Effective dates. — Laws 2001, ch. 139, § 155 makes 
the act effective July 1, 2001. 


55-9-613. Contents and pigs of notification before disposition of 


collateral; general. 


Except in a consumer-goods transaction, the following rules apply: 
(1). The contents of a notification of disposition are sufficient if the notification: 
(A) ‘describes the debtor and the secured party; 
(B) describes the collateral that is the subject of the intended disposition, 
(C) states the method of intended disposition; 
(D) ‘states that the debtor is entitled to an accounting of the unpaid indebtedness and 


states the charge, if any, for an accounting; and 


(EK) states the time and place ofa see tine disposition or the time after which any sess dis- 


position is to be made. 


(2) Whether the contents of a notification that lacks any of the information specified in Subsec- 
tion (1) of this section are nevertheless sufficient is a question of fact. 
(3) ~The contents of a notification providing substantially the information specified in Subsec- 
tion (1) of this section are sufficient, even if the notification includes: 
(A). information not specified by that subsection; or 
‘(B) minor errors that are not seriously misleading. 
(4) .A particular phrasing of the notification is not required. 
(5) The following form of notification and the form appearing in Subsection (3) of Section 55-9- 
614 NMSA 1978, when completed, each provides sufficient information: 


NOTIFICATION OF DISPOSITION OF COLLATERAL 


To: (Name of debtor, obligor or other person to which the notification is sent) 
From: (Name, address and telephone number of secured party) 
Name of Debtor(s): (Include only if debtor(s) are not an addressee) 


(For a public disposition:) 


We will sell (or lease or license, as apptibabte) the (describe collateral) to the highest qualified bid- 


der in public as follows: 
Day and Date: 

Time: 

Place: 
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(For a private disposition:) 


SECURED TRANSACTIONS 


55-9-614 


We will sell (or lease or Spe as applicable) the (describe collateral) privately sometime after 


(day and date). 


You are entitled to an accounting of the unpaid indebtedness secured by the property that we in- 
tend to sell (or lease or license, as applicable) (for a charge of $ 
. You may ae an accounting by ce us at (telephone number). 


History: 1978 Comp., § 55-9-613, enacted by Laws 
2001, ch. 139, § 110. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

1. Source, New. 

2. Contents of Notification. To comply with the "rea- 
sonable authenticated notification" requirement of Sec- 
tion 9-611(b) [55-9-611(b) NMSA 1978], the contents of 
a notification must be reasonable. Except in a consumer- 
goods transaction, the contents of a notification that in- 
cludes the information set forth in paragraph (1) are suffi- 
cient as a matter of law, unless the parties agree otherwise. 
(The reference to "time" of disposition means here, as it 
did in former Section 9-504(8) [55-9-504(3) NMSA 1978], 
not only the hour of the day but also the date.) Although 
a secured party may choose to include additional informa- 
tion concerning the transaction or the debtor's rights and 
obligations, no additional information is required unless 


the parties agree otherwise. A notification that lacks some 
of the information set forth in paragraph (1) nevertheless 
may be sufficient if found to be reasonable by the trier of 
fact, under paragraph (2). A properly completed sample 
form of notification in paragraph (5) or in Section 9-614(a) 
(3) [55-9-614(a)(3) NMSA 1978] is an example of.a noti- 
fication that would contain the information set forth in 
paragraph (1). Under paragraph (4), however, no particu- 
lar phrasing of the notification is required. 

This section applies to a notification of a public dispo- 
sition conducted electronically. A notification of an elec- 
tronic disposition satisfies paragraph (1)(E) if it states the 
time when the disposition is scheduled to begin and states 
the electronic location, For example, under the technology 
current in 2010, the Uniform Resource Locator (URL) or 
other Internet address where the site of the public dispo- 
sition can be accessed suffices as an electronic location, 


ANNOTATIONS 


Effective dates. — Laws 2001, ch. 139, § 155 makes 
the act effective July 1, 2001. 


55-9-614. Contents and form of notification before disposition of 
collateral; consumer-goods transaction. 


In a consumer-goods transaction, the following rules apply: 
(1) A notification of disposition must provide the following information: 
(A) the information specified in Subsection (1) of Section 55-9-613 NMSA 1978; 
(B) a description of any liability for a deficiency of the person to which the notification is 


sent; 


(C) . a telephone number from which the amount that must be paid to the secured party to 
redeem the collateral under Section 55-9-623 NMSA 1978 is available; and 
(D) atelephone number or mailing address from which additional information concerning 
the disposition and the obligation secured is available. 
(2) A particular phrasing of the notification is not required. 
(8) The following form of notification, when completed, provides sufficient sfoprtiebidit: 


(Name and address of secured party) 
(Date) 


NOTICE OF OUR PLAN TO SELL PROPERTY 


(Name and address of any obligor who is also a debtor) 


Subject: (Identification of Transaction) 


We have your (describe collateral), because you broke promises in our agreement. 


(For a public disposition:) 


We will sell (describe collateral) at public sale. A sale could include a lease or license. The sale 


will be held as follows: 
Date: 
Time: 
Place: 


You may attend the sale and bring bidders if you want. 


(For a private disposition:) 
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We will sell (describe collateral) at private sale sometime after (date). A sale could include a 


lease or license. 


The money that we get from the Bale (after paying our costs) will reduce the anions you owe. If 
we get less money than you owe, you (will or will not, as applicable) still owe us the difference. If 
we get more money than you owe, you will get the extra money, unless we must pay it to someone 


else. 


You can get the property back at any time before we sell it by paying us the full amount you owe 
(not just the past due payments), including our expenses. To learn the exact amount you must pay, 
call us at (telephone number). If you want us to explain to you in writing how we have figured the 
amount that you owe us, you may call us at (telephone number) (or write us at (secured party's ad- 


dress) ) and request a written explanation. (We will charge you $ 


for the explanation if we sent 


you another written explanation of the amount you owe us within the last six months.) 

If you need more information about the sale call us at (telephone number) (or write us at (secured 
party's address) ). We are sending this notice to the following other people who have.an interest in 
(describe collateral) or who owe money under your agreement: 


(Names of all other debtors and obligors, if any). 


(4) the form of notification provided in Subsection (3) of this section is sufficient even if addi- 


tional information appears at the end of the form. 


(5) The form of notification provided in Subsection (3) of this section is sufficient even if it 
includes an error regarding information that is not required pursuant to Subsection (1) of this 
section, unless the error is misleading with respect to rights that arise ielgeusth to, Chapter ive 


Article 9 NMSA 1978. 


(6) Ifnotification under this section is not in the form provided in Subsection (3) of this section, 
law other than Chapter 55, Article 9 NMSA 1978 shall determine the effect of including informa- 
tion that is not required pursuant to Subsection (1) of this section. 


History: 1978 Comp., § 55-9-614, enacted by Laws — 


2001, ch. 139, § 111. 
OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved, 

1. Source. New. 

2. Notification in Consumer-Goods Transactions. 
Paragraph (1) sets forth the information required for a 
reasonable notification in a consumer-goods transaction. 
A notification that lacks any of the information set forth 
in paragraph (1) is insufficient as a matter of law. Com- 
pare section 9-613(2), under which the trier of fact may 
find a notification to be sufficient even if it lacks some in- 
formation listed in paragraph (1) of that section. 

8. Safe-Harbor Form of Notification; Errors in Infor- 
mation. Although paragraph (2) provides that a particu- 
lar phrasing of a notification is not required, paragraph 


(3) specifies a safe-harbor form that, when properly com- 
pleted, satisfies paragraph (1). Paragraphs (4), (5), and 
(6) contain special rules applicable to erroneous and ad- 
ditional information, Under paragraph (4), a notification 
in the safe-harbor form specified in paragraph (3) is not 
rendered insufficient if it contains additional information 
at the end of the form. Paragraph (5) provides that non- 
misleading errors in information contained in a notifica- 
tion are permitted if the safe-harbor form is used and if 
the errors are in information not required by paragraph 
(1). Finally, if a notification is ina form other than the 
paragraph (3) safe-harbor form, other law determines the 
effect: of including in the notification information other 
than that required by paragraph (1): 


ANNOTATIONS 


Effective dates. — Laws 2001, ch. 139, § 155 makes 
the act effective July 1, 2001. 


55-9-615. Application of proceeds of disposition; liability for deficiency 


and right to surplus. 


(a) Asecured party shall apply or pay over for application the cash proceeds of disposition pur- 
suant to Section 55-9-610 NMSA 1978 in the following order to: 

(1) the reasonable expenses of retaking, holding, preparing for disposition, processing and 
disposing, and, to the extent provided for by agreement and not prohibited by law, reasonable at- 
torney fees and legal expenses incurred by the secured party; 

(2) the satisfaction of obligations secured by the security interest or agricultural lien un- 


der which the disposition is made; 


(3) the satisfaction of obligations secured by any subordinate security interest in or other 


subordinate lien on the collateral if: 
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(A) the secured party receives from the holder of the subordinate security interest or 
other lien an authenticated demand for proceeds before distribution of the proceeds is completed; 
and 

(B) in a case in mah a consignor has 'an interest in the collateral, the subordinate 
security interest or other lien is senior to the interest of the consignor; and. 

(4) a secured party that is a consignor of the collateral if the secured party receives from 
the consignor an authenticated demand for proceeds before distribution of the proceeds is com- 
pleted. 

(b) If requested by a secured party, a holder of a subordinate security interest or other lien 
shall furnish reasonable proof of the interest or lien within a reasonable time. Unless the holder 
does so, the secured party need not comply with the holder's demand under Paragraph (3) of Sub- 
section (a) of this section. 

(c) A secured party need not apply or pay over for application noncash proceeds of disposition 
under Section 55-9-610 NMSA 1978 unless the failure to do so would be commercially unreason- 
able, A secured party that applies or pays over for application noncash proceeds shall do soina 
commercially reasonable manner. 

(d) Ifthe security interest under which a disposition is made secures payment or performance 
of an obligation, after making the payments and applications required by Subsection (a) of this 
section and permitted by Subsection (c) of this section: 

(1) unless Paragraph (4) of Subsection (a) of this section requires the secured party to ap- 
ply or pay over cash proceeds to a consignor, the secured party shall account to and pay a debtor 
for any surplus; and 

(2) the obligor is liable for any deficiency. 

(e) If the underlying transaction is a sale of accounts, chattel paper, payment intangibles or 
promissory notes: | 

(1) the debtor is not entitled to any surplus; and 

(2) the obligor is not liable for any deficiency. 

(f) The surplus or deficiency following a disposition is calculated based on the amount of pro- 
ceeds that would have been realized in a disposition complying with this part to a transferee other 
than the secured party, a person related to the secured party or a secondary obligor if: 

(1) the transferee in the disposition is the secured party, a person related to the secured 
party or a secondary obligor; and 

(2) the amount of proceeds of the disposition is significantly below the range of proceeds 
that a complying disposition to a person other than the secured party, a person related to the se- 
cured party or a secondary obligor would have brought. 

(g) A secured party that receives cash proceeds of a disposition in good faith and without 
knowledge that the receipt violates the rights of the holder of a security interest or other lien that 
is not subordinate to the security interest or agricultural lien under which the disposition is made: 

(1) takes the cash proceeds free of the security interest or other lien; 

(2). is not obligated to apply the proceeds of the disposition to the satisfaction of obligations 
secured by the security interest or other lien; and 

(3) is not obligated to account to or pay oe holder Oy the security interest or other lien for 
any surplus. 


History: 1978 Comp., § 55-9-615, enacted by Laws The proceeds are applied first to the expenses of disposi- 
2001, ch. 189, § 112. tion, second to the obligation secured by the security in- 
uN terest that is being enforced, and third, in the specified 


OFFICIAL COMMENTS ; circumstances, to interests that are subordinate to. that 

UCC Official C ts © by ALI & the NCCUSL. Re- security interest, 
es Hl See of et PEB for the UCC. Al Subsections (a) and (d) also address the right of a con- 
rights reserved. signor to receive proceeds of a disposition by a secured 
1. Source. Former section 9-504(1) and (2). party whose interest is senior to that of the consignor. 


Subsection (a) requires the enforcing secured party to 
pay excess proceeds first to subordinate secured par- 
ties or lienholders whose interests are senior to that of 
a consignor and, finally, to a consignor. Inasmuch as a 


2. Application of Proceeds. This section contains the 
rules governing application of proceeds and the debtor's li- 
ability for a deficiency following a disposition of collateral. 
Subsection (a) sets forth the basic order of application. 
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consignor is the owner of the collateral, secured parties 
and lienholders whose interests are junior to the consign- 
or's interest will not be entitled to any proceeds, In like 
fashion, under subsection (d)(1) the debtor is not entitled 
toa surplus when the enforcing secured party is required 
to pay over proceeds to a consignor. 

3. Noncash Proceeds. Subsection (c) addresses the ap- 
plication of noneash proceeds of a disposition, such as a 
note or lease, The explanation in section 9-608, comment 
4, generally applies to this subsection. 

Example: A secured party in the business of selling or fi- 
nancing automobiles takes possession of collateral (an au- 
tomobile) following its debtor's default. The secured party 
decides to sell the automobile in a private disposition 
under section 9-610 and sends appropriate notification 
under section 9-611, After undertaking its normal credit 


UNIFORM COMMERCIAL CODE 


investigation and in accordance with its normal credit - 


policies, the secured party sells the automobile on credit, 
on terms typical of the credit terms normally extended by 
the secured party in the ordinary course of its business. 
The automobile stands as collateral for the remaining bal- 
ance of the price, The noncash proceeds received by the 
secured party are chattel paper. The secured party may 
wish to credit its debtor (the assignor) with the principal 
amount of the chattel paper or may wish to credit the 
debtor only as and when the payments are made on the 
chattel paper by the buyer. 

Under subsection (c), the secured party is under no duty 
to apply the noncash proceeds (here, the chattel paper) or 
their value to the secured obligation unless its failure to do 
so would be commercially unreasonable. If a secured party 
elects to apply the chattel paper to the outstanding obliga- 
tion, however, it must do so in a commercially reasonable 
manner. The facts in the example indicate that it would be 
commercially unreasonable for the secured party to fail to 
apply the value of the chattel paper to the original debt- 
or's secured obligation. Unlike the example in comment 
4 to section 9-608, the noncash proceeds received in this 
example are of the type that the secured party regularly 
generates in the ordinary course of its financing business 
in nonforeclosure transactions, The original debtor should 
not be exposed to delay or uncertainty in this situation. Of 
course, there will be many situations that fall between the 
examples presented in the comment to section 9-608 and 
in this comment. This article leaves their resolution to the 
court based on the facts of each case. 

One would expect that where noncash proceeds are 
or may be material, the secured party and debtor would 
agree to more specific standards in an agreement entered 
into before or after default. The parties may agree to the 
method of application of noncash proceeds if the method is 
not manifestly unreasonable, See section 9-603. 

When the secured party is not required to "apply or pay 
over for application noncash proceeds," the proceeds none- 
theless remain collateral subject to this article. See sec- 
tion 9-608, comment 4, 

4. Surplus and Deficiency. Subsection (d) deals with 
surplus and deficiency. It. revises former section 9-504(2) 
by imposing an explicit requirement that the secured 
party "pay" the debtor for any surplus, while retaining 
the secured party's duty to "account." Inasmuch as the 
debtor may not be an obligor, subsection (d) provides that 
the obligor (not the debtor) is liable for the deficiency. The 
special rule governing surplus and deficiency when receiv- 
ables have been sold likewise takes into account the dis- 
tinction between a debtor and an obligor. Subsection (d) 
also addresses the situation in which a consignor has an 
interest that is subordinate to the security interest being 
enforced. 
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5. Collateral Under New Ownership. When the debtor 
sells collateral subject to a security interest, the original 
debtor (creator of the security interest) is no longer a 
debtor inasmuch as it no longer has a property interest in 
the collateral; the buyer is the debtor. See section 9-102. 
As between the debtor (buyer of the collateral) and the 
original debtor (seller of the collateral), the debtor (buyer) 
normally would be entitled to the surplus following a dis- 
position. Subsection (d) therefore requires the secured 
party to pay the surplus to the debtor (buyer), not to. the 
original debtor (seller) with which it has dealt. But,. be- 
cause this situation typically arises as a result of the debt- 
or's wrongful act, this article does not expose the secured 
party to the risk of determining ownership of the collat- 
eral, If the secured party does not know about the buyer 
and accordingly pays the surplus to the original debtor, 
the exculpatory provisions of this article exonerate the se- 
cured party from liability to the buyer. See sections 9-605 
and 9-628(a) and (b). If a debtor sells collateral free of a 
security interest, as in a sale to a buyer in ordinary course 
of business (see section 9-320(a)), the property is no longer 
collateral and the buyer is not a debtor. 

6. Certain "Low-Price" Dispositions. Subsection (f) pro- 
vides a special method for calculating a deficiency or sur- 
plus when the secured party, a person related to the secured 
party (defined in section 9-102), or a secondary obligor ac- 
quires the collateral at a foreclosure disposition. It recog- 
nizes that when the foreclosing secured party or a related 
party is the transferee of the collateral, the secured party 
sometimes lacks the incentive to maximize the proceeds of 
disposition, As a consequence, the disposition may comply 
with the procedural requirements of this article (e.g., it is 
conducted in a commercially reasonable manner following 
reasonable notice) but nevertheless fetch a low price. 

Subsection (f) adjusts for this lack of incentive. If the 
proceeds of a disposition of collateral to a secured party, 
a person related to the secured party, or a secondary ob- 
ligor are "significantly below the range of proceeds that a 
complying disposition to a person other than the secured 
party, a person related to the secured party, or a secondary 
obligor would have brought," then instead of calculating 
a deficiency (or surplus) based on the actual net proceeds, 
the calculation is based upon the amount that would have 
been received in a commercially reasonable disposition to 


' a person other than the secured party, a person related to 
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the secured party, or a secondary obligor. Subsection (f) 
thus rejects the view that the secured party's receipt of 
such a price necessarily constitutes noncompliance with 
part 6. However, such a price may suggest the need for 
greater judicial scrutiny. See section 9-610, comment 10. 

7, "Person Related To." Section 9-102 defines "person 
related to." That term is a key element of the system pro- 
vided in subsection (f) for low-price dispositions. One part 
of the definition applies when the secured party is an in- 
dividual, and the other applies when the secured party is 
an organization. The definition is patterned closely on the 
corresponding definition in section 1.301(32) of the Uni- 
form Consumer Credit Code. 


ANNOTATIONS 


Effective dates. — Laws 2001, ch. 189, § 155 makes 
the act effective July 1, 2001. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 64A 
Am, Jur. 2d Secured Transactions § 685 et seq. 

UCC: value of trade-in taken on sale of collateral 
for purposes of computing surplus or deficiency, 72 
A.L.R.4th 1128. 
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55-9-616. Explanation of calculation of surplus or deficiency. 


(a) In this section: 

(1) "explanation" means a writing that: 

(A) ‘states the amount of the surplus or deficiency; 

(B) provides an explanation in accordance with Subsection (c) of this section of how 
the secured party calculated the surplus or deficiency; 

(C) states, if applicable, that future debits, credits, charges, including additional 
credit service charges or interest, rebates and expenses may affect the amount of the surplus or 
deficiency; and 

(D) provides a telephone number or mailing address from which additional informa- 
tion concerning the transaction is available; and 

(2). "request" means a record: 

(A) authenticated by a debtor or consumer obligor; 

(B) ‘requesting that the recipient provide an explanation; and 

(C) sent after disposition of the collateral under Section 55-9-610 NMSA 1978. 

(b) In a consumer-goods transaction in which the debtor is entitled to a surplus or a consumer 
obligor is liable for a deficiency under Section 55-9-615 NMSA 1978, the secured party shall: 

(1) send an explanation to the debtor or consumer obligor, as applicable, after the disposi- 
tion and: 

(A) before or when the secured party accounts to the debtor and pays any surplus or 
first makes written demand on the consumer obligor after the disposition for payment of the defi- 
ciency; and 

(B) within fourteen days after receipt of a request; or 

(2) in the case of a consumer obligor who is liable for a deficiency, within fourteen days 
after receipt of a request, send to the consumer obligor a record waiving the secured party's right 
to a deficiency. 

(c) To comply with Subparagraph (B) of Paragraph (1) of Subsection (a) of this section, a writ- 
ing must provide the following information in the following order: 

(1) the aggregate amount of obligations secured by the security interest under which the 
disposition was made and, if the amount reflects a rebate of unearned interest or credit service 
charge, an indication of that fact, calculated as of a specified date: 

(A) ifthe secured party takes or receives possession of the collateral after default, not 
more than thirty-five days before the secured party takes or receives possession; or 

(B) if the secured party takes or receives possession of the collateral before default 
or does not take possession of the collateral, not more than thirty-five days before the disposition; 

(2) the amount of proceeds of the disposition; 

(3) the aggregate amount of the obligations after deducting the amount of proceeds; 

(4) the amount, in the aggregate or by type, and types of expenses, including expenses of 
retaking, holding, preparing for disposition, processing and disposing of the collateral, and attor- 
ney's [attorney] fees secured by the collateral which are known to the secured party and relate to 
the current disposition; 

(5). the amount, in the aggregate or by type, and types of credits, including rebates of in- 
terest or credit service charges, to which the obligor is known to be entitled and which are not 
reflected in the amount in Paragraph (1) of this subsection; and 

(6). the amount of the surplus or deficiency. 

(d) A particular phrasing of the explanation is not required. An explanation complying sub- 
stantially with the requirements of Subsection (a) of this section is sufficient, even if it includes 
minor errors that are not seriously misleading. 

(e) A debtor or consumer obligor is entitled without charge to one response to a request under 
this section during any six-month period in which the secured party did not send to the debtor or 
consumer obligor an explanation pursuant to Paragraph (1) of Subsection (b) of this section. The 
secured party may require payment of a charge not exceeding twenty-five dollars ($25.00) for each 
additional response. 
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History: 1978 Comp., § 55-9-616, enacted by Laws order to satisfy subsection (a)(1)(B). It gives a secured 
2001, ch. 139, § 113. party some discretion concerning rebates of interest or 
credit service charges. The secured party may include 


OFFICIAL COMMENTS these rebates in the aggregate amount of obligations se- - 
UCC Official Comments © by ALI & the NCCUSL. Re- cured, under subsection (c)(1), or may include them with 
produced with permission of the PEB for the UCC. Ail other types of rebates and credits under subsection (c)(5). 


Rebates of interest or credit service charges are the only 
types of rebates for which this discretion is provided. If 

2. Duty to Send Information Concerning Surplus or the secured party provides an explanation that includes 
Deficiency. This section reflects the view that, in every rebates of precomputed interest, ats explanation must so 
consumer-goods transaction, the debtor or obligor is en- indicate, The expenses and attorney's [attorney] fees to be 
titled to know the amount of a surplus or deficiency and described pursuant to subsection (c)(4) are those relating 
the basis upon which the surplus or deficiency was calcu- to the most recent disposition, not those that may have 
lated. Under subsection (b)(1), a secured party is obligated been incurred-in connection with earlier enforcement ef- 


rights reserved. 
1. Source. New. 


to provide this information (an "explanation," defined in forts and which have been resolved by the parties. 

subsection (a)(1)) no later than the time that it accounts 4, Liability for Noncompliance. A secured party who 
for and pays a surplus or the time of its first written at- fails to comply with subsection (b)(2) is liable for any loss 
tempt to collect the deficiency. The obligor need not make!" caused plus $500. See section 9-625(b), (c), and (e)(6). A 
a request for an accounting in order to receive an expla- secured party who fails to send an explanation under 


subsection (b)(1) is liable for any loss caused plus, if the 
noncompliance was "part of a pattern, or consistent with a 
practice of noncompliance," $500. See section 9-625(b), (c), 
and (e)(5). However, a secured party who fails to comply 
with this section is not liable for statutory minimum dam- 
ages under section 9-625(c)(2), See section 9-628(d). 


nation. A secured party who does not attempt to collect a 
deficiency in writing or account for and pay a surplus has 
no obligation to send an explanation under subsection (b) 
(1) and, consequently, cannot be liable for noncompliance, 

A debtor or secondary obligor need not wait until the se- 
cured party commences written collection efforts in order 


to receive an explanation of how a deficiency or surplus ANN 

was calculated. Subsection (b)(1)(B) obliges the secured : CONS 

party to send an explanation within 14 days after it re- Bracketed material, — The bracketed material in 

ceives a "request" (defined in Subsection (a)(2)). Subsection (c)(4) was inserted by the compiler and it is not 
3. Explanation of Calculation of Surplus or Deficiency. part of the law. 

Subsection (c) contains the requirements for how a cal- Effective dates. — Laws 2001, ch. 1389, § 155 makes 

culation of a surplus or deficiency must be explained in the act effective July 1, 2001. 


55-9-617. Rights of transferee of collateral. 


(a) A-secured party's disposition of callasene! after default: 

(1) transfers to a transferee for value all of the debtor's rights in the ealnceral 
(2) discharges the security interest under which the disposition is made; and 
(8) discharges any subordinate security interest or other subordinate lien. 

(b) A transferee that acts in good faith takes free of the rights and interests described in Sub- 
section (a) of this section, even if the secured party fails to comply with this article or the require- 
ments of any judicial proceeding. 

(c) If a transferee does not take free of the rights and interests described i in sSuneeeaba (a) of 
this section, the transferee takes the collateral subject to: 

(1).. the debtor's rights in the collateral; 
(2) the security interest or agricultural lien Tae which the disposition is made; and 
(3) any other security interest or other lien,, : 


History: 1978 Comp., § 55-9-617, enacted by Laws a subsequent disposition under this part, Such a person is 


2001, ch. 189, § 114. a debtor under this article. Under former article 9, the re- 
sult arguably was the same, but the statute was less clear, 
OFFICIAL COMMENTS Under subsection (a), a disposition normally discharges 
UCC Official Comments © by ALI & the NCCUSL, Re- the security interest being foreclosed and any subordinate 
produced with permission of the PEB for the UCC, All security interests and other liens. 
rights reserved. A disposition has the effect specified in subsection (a), 
1. Source. Former section 9504(4), . even if the secured party fails to comply with this article, 
2.. Title Taken by Good Faith Transferee. Subsection | An aggrieved person (e.g.,. the holder of a subordinate 
(a) sets forth the rights acquired by persons who qualify security interest to whom a notification required by sec- 
under subsection (b) - transferees who act in good faith. , tion 9-611 was not sent) has a right to recover any loss 
Such a person is a "transferee," inasmuch as a buyer at a ~ | under section 9-625(b). . . ; 4 ? 
foreclosure sale does not meet the definition of "purchaser" > ., 8: Unitary Standard in Public and Private Disposi- 
in section 1-201 (the transfer is not, vis-a-vis the debtor, tions. Subsection (b) now contains a unitary standard that 
"voluntary"). By virtue of the expanded definition of the applies to transferees in both private and public disposi- 
term "debtor" in section 9-102, subsection (a) makes clear tions - acting in good faith. However; this change from for- 
that the ownership interest of a person who bought the mer section 9-504(4) should not be interpreted to mean 
collateral subject to the security interest is terminated by that a transferee acts in good faith even though it has 
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knowledge of defects or buys in collusion, standards ap- transferee who does not act in good faith), The transferee 
plicable to public dispositions under the former section. takes subject to the rights of the debtor, the enforcing se- 
rath pays ase those standards were specific exam- cured party, and other security interests or other liens. 
ples of the absence of good faith. 

4, Title Taken by Nonqualifying Transferee. Subsection ANNOTATIONS 
(c) specifies the consequences for a transferee who does not Effective dates. — Laws 2001, ch. 139, § 155 makes 
qualify for protection under subsections (a) and (b) (i.e., a the act effective July 1, 2001. MD OW 


55-9-618. Rights and duties of certain secondary obligors. 


(a) A secondary obligor acquires the rights and becomes obligated to perform the duties of the 
secured party after the secondary obligor: 
(1), receives an assignment of a secured obligation from the secured party; 
(2) receives a transfer of collateral from the secured party and agrees to accept the rights 
and assume the duties of the secured party; or 
(3) is subrogated to the rights of a secured party with reer to collateral. 
(b). An assignment, transfer or subrogation described in Subsection (a) of this section: 
(1) is not a disposition of collateral under Section 55-9-610 NMSA 1978; and 
(2) relieves the secured party of further duties under Chapter 55, Article 9 NMSA 1978. 


History: 1978 Comp., § 55-9-618, enacted by Laws applied against the secured obligation. However, a second- 


2001, ch. 139, § 115. ary obligor who pays and receives a transfer of collateral 
does not necessarily become subrogated to the rights of 

OFFICIAL COMMENTS the secured party as contemplated by subsection (a)(3), 

UCC Official Comments © by ALI & the NCCUSL. Re- Only to the extent the secondary obligor makes a pay- 
produced with permission of the PEB for the UCC. All — ment in satisfaction of its secondary obligation would it 


become subrogated. To the extent its payment constitutes 
the price of the collateral in a section 9-610 disposition 
by the secured party, the secondary obligor would not 
be subrogated. Thus, if the amount paid by the second- 
ary obligor for the collateral in a section 9-610 disposition 
is itself insufficient to discharge-the secured obligation, 
but the secondary obligor makes an additional payment 
that satisfies the remaining balance, the secondary obli- 
gor would be subrogated to the secured party's deficiency 
claim, However, the duties of the secured party as such 
would have come to an end with respect to that collateral. 
In some situations the capacity in which the payment is 
made may be unclear. Accordingly, the parties should in 
their relationship provide clear evidence of the nature and 
circumstances of the payment by the secondary obligor. 

8. Transfer of Collateral to Secondary Obligor. It is 
possible for a secured party to transfer collateral to a sec- 
ondary obligor in a transaction that is a disposition under 
section 9-610 and that establishes a surplus or deficiency 
under section 9-615, Indeed, this article includes a special 
rule, in section 9-615(f), for establishing a deficiency in 
the case of some dispositions to, inter alia, secondary ob- 
ligors. This article rejects the view, which some may have 
ascribed to former section 9-504(5), that a transfer of col- 
lateral to a recourse party can never constitute a disposi- 
tion of collateral which discharges a security interest. In- 
asmuch as a secured party could itself buy collateral at its 
own public sale, it makes no sense to prohibit a recourse 
party ever from buying at the sale. 

4. Timing and Scope of Obligations. Under subsection 
(a), arecourse party acquires rights and incurs obligations 
only "after" one of the specified circumstances occurs. This 
makes clear that when a successor assignee, transferee, 
or subrogee becomes obligated it does not assume any li- 
ability for earlier actions or inactions of the secured party 
whom it has succeeded unless it agrees to do.so. Once the 
successor becomes obligated, however, it is responsible 
for complying with the secured party's duties thereafter. 
For example, if the successor is in possession of collateral, 
then it has the duties specified in section 9-207. 

Under subsection (b), the same event (assignment, 
transfer, or subrogation) that gives rise to rights to, and 


rights reserved. 

1. Source. Former section 9-504(5). 

2. Scope of This Section. Under this section, assign- 
ments of secured: obligations and other transactions 
(regardless of form) that function like assignments of 
secured obligations are not dispositions to which part 6 
applies. Rather, they constitute assignments of rights and 
(occasionally) delegations of duties. Application of this 
section may require an investigation into the agreement 
of the parties, which may not be reflected in the words of 
the repurchase agreement (e.g., when the agreement. re- 
quires a recourse party to "purchase the collateral" but 
contemplates that the purchaser will then conduct an ar- 
ticle 9 foreclosure disposition), 

This section, like former section 9-504(5), does not con- 
stitute a general and comprehensive rule for allocating 
rights and duties upon assignment of a secured obligation. 
Rather, it applies only in situations involving a secondary 
obligor described in subsection (a), In other contexts, the 
agreement of the parties and applicable law other than ar- 
ticle 9 determine whether the assignment imposes upon 
the assignee any duty to the debtor and whether the as- 
signor retains its duties to the debtor after the assignment. 

Subsection (a)(1) applies when there has been an assign- 
ment of an obligation that is secured. at the time it is as- 
signed. Thus, if a secondary obligor acquires the collateral 
at a disposition under section 9-610 and simultaneously or 
subsequently discharges the unsecured deficiency claim, 
subsection (a)(1) is not implicated. Similarly, subsection (a) 
(3) applies only when the secondary obligor is subrogated 
to the secured party's rights with respect to collateral. 
Thus, this subsection will not be implicated if a secondary 
obligor discharges the debtor's unsecured obligation for a 
post-disposition deficiency, Similarly, if the secured party 
disposes of some of the collateral and the secondary obligor 
thereafter discharges the remaining obligation, subsection ° 
(a) applies only with respect to rights and duties concern-_ 
ing the remaining collateral, and, under subsection (b), the 
subrogation is not a disposition of the remaining collateral. 

As discussed more fully in comment 3, a secondary ob- 
ligor may receive a transfer of collateral in a disposition 
under section 9-610 in exchange for a payment that is 
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impose liability on the assignee for the assignor's failure 
to comply, 


imposes obligations on, a successor relieves its predeces- 
sor of any further duties under this article. For example, if 
the security interest is enforced after the secured obliga- 
tion is assigned, the assignee - but not the assignor - has 
the duty to comply with this part. Similarly, the assign- 
ment does not excuse the assignor from liability for fail- 
ure to comply with duties that arose before the event or, 


ANNOTATIONS 


Effective dates. — Laws 2001, ch. 189, § 155 makes 
the act effective July 1, 2001. 


55-9-619. Transfer of record or legal title. 


(a) In this section, "transfer statement" means a record authenticated. by a secured Peay 
stating: 

(1) that the debtor has defaulted in connection wdthes an obligation secured by specified col- 
lateral; 

(2) that the Hs et party has exercised its post-default remedies with respect to the col- 
lateral; 

(3) that, by reason of the exercise, a veg IAS has acquired the rights of the debtor in the 
collateral; and 

(4) the name and mailing address of the secured party, debtor ind transferee. 

(b) A transfer statement entitles the transferee to the transfer of record of all rights of the 
debtor in the collateral specified in the statement in any official filing, recording, registration or 
certificate-of-title system covering the collateral. If a transfer statement is presented with the ap- 
plicable fee and request form to, the official or office moh jokes ae for maintaining the system, the 


official or office shall: 
(1) accept the transfer statement; 


(2) promptly amend its records to reflect the transfer; and 
(3) if applicable; issue a new appropriate certificate of title in the name of the transferee. 
(c) A transfer of the record or legal title to collateral to a secured party under Subsection (b) 
of this section or otherwise is not of itself a disposition of collateral under Chapter 55, Article 9 
NMSA 1978 and does not of itself relieve the secured party of its duties under that.article. 


History: 1978 Comp., § 55-9-619, enacted by Laws 
2001, ch. 189, §.116. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

1. Source. New. 

2. Transfer of Record or Legal Title. Potential buyers 
of collateral that is: covered: by a certificate of title (e.g., 
an automobile) or is subject to a registration system (é.g., 
a copyright) typically require as a condition of their pur- 
chase that the certificate or registry reflect their owner- 
ship. In many cases, this condition can be met only with 
the consent of the record owner. If the record owner is 
the debtor and, as may be the case after the default, the 
debtor refuses to cooperate, the secured party may have 
great difficulty disposing of the collateral. 

Subsection (b) provides a simple mechanism for obtain- 
ing record or legal title, for use primarily when other law 
does not provide one. Of course, use of this mechanism will 
not be effective to clear title to the extent that subsection 
(b) is preempted by federal law. Subsection (b) contem- 
plates a transfer of record or legal title to a third party, 


n 


following a secured party's exercise of its disposition or 
acceptance remedies under this part, as well as a transfer 
by a debtor to a secured party prior to the secured party's 
exercise of those remedies. Under subsection (c), a trans- 
fer of record or legal title (under subsection (b) or under 
other law) to a secured party prior to the exercise of those 
remedies merely puts the secured party in a position to 
pass legal or record title to a transferee at foreclosure. A 
secured party who has obtained record or legal title re- 
tains its duties with respect to enforcement of its security 
interest, and the debtor retains its rights as well. 

3. Title-Clearing Systems Under Other Law. Applica- 
ble non-UCC law (e.g., a certificate of title statute, federal 
registry rules, or the like) may provide 4 means by which 
the secured party may obtain or transfer record or legal 
title for the purpose of a disposition of the property under 
this article. The mechanism provided by this section is in 
addition to any title clearing provision under law other 
than this article, 


ANNOTATIONS. 


Effective dates. — Laws 2001, ch. 139, Bi 155 makes 
the act effective July 1, 2001. 


55-9-620. Acceptance of collateral in full or partial satisfaction of 
obligation; compulsory disposition of collateral. 


(a) Except as otherwise provided i in SiibsEetion (g) of this section, a secured party may aonept 
collateral in full or partial satisfaction of the obligation it secures only if: 
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(1) the debtor consents to the acceptance under Subsection (c) of this section; 
(2) the secured party does not receive, within the time set forth in Subsection (d) of this 
section, a notification of objection to the proposal authenticated by: 
(A) a person to which the secured party was required to send a proposal under Sec- 
tion 55-9-621 NMSA 1978; or 
(B) any other person, other than the debtor, holding an interest in the collateral sub- 
ordinate to the security interest that is the subject of the proposal; 
(3) if the collateral is consumer goods, the collateral is not in the possession be the’ debtor 
when the debtor consents to the acceptance; and 
-) (4) Subsection (e) of this section does not require the secured party to dispose of the col- 
lateral or the debtor waives the requirement pursuant to Section 55-9-624 NMSA 1978. 
(b), A purported or apparent acceptance of collateral under this section is ineffective unless: 
(1) the secured party consents to the acceptance in an authenticated record or sends a 
proposal to the debtor; and 
(2) the conditions of Subsection (a) of this section are met. 
(c) For purposes of this section: 

- (1) a debtor consents to an acceptance of collateral in partial satisfaction of the obligation 
it secures only if the debtor agrees to the terms of the accenlange in a record authenticated after 
default; and 

(2) a debtor consents to an acceptance of colttan al in full satisfaction of the obligation it 
secures only if the debtor agrees to the terms of the acceptance in a record authenticated after 
default or the secured party;. 

(A) sends to the debtor after defalilt a proposal that is unconditional or subject only to 
a condition that collateral not in the possession of the secured party be preserved or maintained; 

(B). in the proposal, proposes to accept collateral in full satisfaction of the obligation 
it secures; and 

(C) does not receive a notification of objection authenticated by the debtor within 
twenty days after the proposal is sent. 

(d) To be effective under Paragraph (2) of Subsection (a) of this section, a notification of objec- 

tion must be received by the secured party: _ 

(1) in the case of.a person to which the proposal. was sent pursuant to Section 55-9-621 
NMSA 1978, within twenty days after notification was sent to that person; and 

(2). in other cases: 

. (A) within twenty days after the last rs om was sent pursuant to Section 55-9- 
621 NMSA 1978; or 
(B) if a notification was not sent, before the debtor consents to the acceptance under 
Subsection (c) of this section. 
(e) Asecured party that has taken possession of collateral shall dispose of the collateral pursu- 
ant to Section 55-9-610 NMSA 1978 within the time specified in Subsection (f) of this section if: 

(1) sixty percent of the cash price has-been paid in the case of a purchase- money security 
interest in consumer goods; or 

(2) sixty percent of the principal amount of the obligation secured has been paid in the 
case of a non-purchase-money security interest in consumer goods. 

(f) To comply with Subsection (e) of this section, the secured party shall dispose of the collat- 
eral; 

(1) within ninety days after taking possession; or 

(2) within any longer period to which the debtor and all secondary obligors have agreed in 
an agreement to that effect entered into and authenticated after default. 

(g) In aconsumer transaction, a secured party may not sivterie collateral in partial satisfaction 
of the obligation it secures. 


History: 1978 Comp., § 55-9-620, enacted by Laws OFFICIAL. COMMENTS 
2001) chi dS PG IA7 ANAL Obs B68 Bia 2 UCC Official Comments © by ALI & the NCCUSL. Re- 


produced with permission of the PEB for the UCC. All 
rights reserved. 
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1. Source. Former section 9-505, 

2, Overview. This section and the two sections follow- 
ing deal with strict foreclosure, a procedure by which the 
secured party acquires the debtor's interest in the collat- 
eral without the need for a sale or other disposition un- 
der section 9-610. Although these provisions derive from 
former section 9-505, they have been entirely reorganized 
and substantially rewritten. The more straightforward 
approach taken in this article eliminates the fiction that 
the secured party always will present a "proposal" for the 
retention of collateral and the debtor will have a fixed pe- 
riod to respond. By eliminating the need (but preserving 
the possibility) for proceeding in that fashion, this section 
eliminates much of the awkwardness of former section 9- 
505, It reflects the belief that strict foreclosures should be 
encouraged and often will produce better results ae a 
disposition for all concerned. 

Subsection (a) sets forth the conditions paps fat to ¢ an 
effective acceptance (formerly, retention) of collateral in 
full or partial satisfaction of the secured obligation. Sec- 
tion 9-621 requires in addition that a secured party who 
wishes to proceed under this section notify certain other 
persons who have or claim to have an interest in the col- 
lateral. Unlike the failure to meet the conditions in sub- 
section (a), under section 9-622(b) the failure to comply 
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only if the debtor does not agree to an acceptance in an 
authenticated record as described in subsection (c)(1) or 
(c)(2). Section 9-621(a) determines whether it is neces- 


gary to send a proposal to third parties. A proposal need 


with the notification requirement of section 9-621 does not. 


render the acceptance of collateral ineffective. Rather, the 
acceptance can take effect notwithstanding the secured 
party's noncompliance. A person to whom the required no- 
tice was not sent has the right to recover damages under 
section 9-625(b). Section 9-622(a) sets forth the effect of 
an acceptance of collateral. 

3. Conditions to Effective Acceptance. Subsection (a) 
contains the conditions necessary to the effectiveness of 
an acceptance of collateral. Subsection (a)(1) requires the 
debtor's consent. Under subsections (c)(1) and (c)(2), the 
debtor may consent by agreeing to the acceptance in writ- 
ing after default. Subsection (c)(2) contains an alternative 
method by which to satisfy the debtor's-consent condition 
in subsection (a)(1). It follows the proposal-and-objection 
model found in former section 9-505: The debtor consents 
if the secured party sends a proposal to the debtor and 
does not receive an objection within 20 days. Under sub- 
section (c)(1), however, that silence is not deemed to be 
consent with respect to acceptances:in partial satisfaction. 
Thus, a secured party who wishes to conduct a "partial 


not take any particular form as long as it sets forth the 
terms under which the secured party is willing to accept 
collateral in satisfaction. A proposal to accept collateral 
should specify the amount (or a means of calculating the 
amount, such as by including a per diem accrual figure) 
of the secured obligations to be satisfied, state the condi- 
tions (if any) under which the proposal may be revoked, 
and describe any other applicable conditions. Note, how- 
ever, that a conditional proposal generally requires the 
debtor's agreement in order. to take effect. See subsec- 
tion (c). 

5. Secured Party's Agreement; No "Constructive" 
Strict Foreclosure. The conditions of subsection (a) relate 
to actual or implied consent by the debtor and any sec- 
ondary obligor or holder of a junior security interest or 
lien. To ensure that the debtor cannot unilaterally cause 
an acceptance of collateral, subsection (b) provides that 
compliance with these conditions is necessary but not 
sufficient to cause an acceptance of collateral. Rather, un- 
der subsection (b), acceptance does not occur unless, in 
addition, the secured party consents to the acceptance in 
an authenticated record or sends to the debtor a proposal. 
For this reason, a mere delay in collection or disposition 
of collateral does not constitute a "constructive" strict 
foreclosure. Instead, delay is a factor relating to whether 


_ the secured party acted in a commercially reasonable 


manner for purposes of section 9-607 or 9-610. A debtor's 
voluntary surrender of collateral to a secured party and 
the secured party's acceptance of possession of the col- 
lateral does not, of itself, necessarily raise an implication 
that the secured party intends or is proposing to accept 
the collateral in satisfaction of the secured obligation un- 
der this section. 

6. When Acceptance Occurs. This section does not 
impose any formalities or identify any steps that a se- 
cured party must take in order to accept collateral once 


| the conditions of subsections (a) and (b) have been met. 


strict foreclosure" must obtain the debtor's agreement in _ 


a record authenticated after default. In all other respects, 
the conditions necessary to an effective partial strict fore- 
closure are the.same as those governing acceptance of 
collateral in full satisfaction. (But see subsection (g), pro- 
hibiting partial strict foreclosure of a security interest in 
consumer transactions.) 

The time when a debtor consents to a strict foreclosure 
is significant in several circumstances under this section 
and the following one. See sections 9-620(a)(1), (d)(2), 
9-621(a)(1), (a)(2), and (a)(3). For purposes of determining 
the time of consent, a debtor's conditional consent. consti- 
tutes consent. 

Subsection (a)(2) contains the second condition to the 
effectiveness of an acceptance under this section - the ab- 
sence of a timely objection from a person holding a junior 
interest in the collateral or from a secondary obligor. Any 
junior party - secured party or lienholder - is entitled to 
lodge ‘an objection to a proposal, even if that person was 
not entitled to notification under section 9-621. Subsec- 
tion (d), discussed below, indicates when an objection is 
timely. 

Subsections (a)(3) and (a)(4) contain special rules for 
transactions in which consumers are involved. See com- 
ment 12, 

4, Proposals. Section 9-102 defines the term "pro- 
posal," It is necessary to send a "proposal" to the debtor 


Absent facts or circumstances indicating a contrary in- 
tention, the fact that the conditions have been met pro- 
vides a sufficient indication that the secured party has 
accepted the collateral on the terms to which the se- 
cured party has consented or proposed and the debtor 
has consented or failed to object. Following a proposal, 
acceptancé of the collateral normally is automatic upon 
the secured party's becoming bound and the time for ob- 
jection passing. As a matter of good business practice, an 
enforcing secured party may wish to memorialize its ac- 
ceptance following a proposal, such as by notifying the 


“debtor that the strict foreclosure is effective or by plac- 
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ing a written record to that effect in its files. The secured 
party's agreement to accept collateral is self-executing 
and cannot be breached. The secured party is bound by 
its agreement to accept collateral and by any proposal to 
which the debtor consents, 

7. No Possession Requirement. This section elimi- 
nates the requirement in former section 9-505 that the 
secured party be "in possession" of collateral. It clarifies 
that intangible collateral, which cannot be possessed, may 
be subject to a strict foreclosure under this section. How- 
ever, under subsection (a)(3), if the collateral is consumer 
goods, acceptance does not occur unless the debtor is not 
in possession. 

8. When Objection Timely. Subsection (d) explains 
when an objection is timely and thus prevents an accep- 
tance of collateral from taking effect. An objection by a 
person to which notification was sent under section 9-621 
is effective if it is received by the secured party within 20 
days from the date the notification was sent to that per- 
son, Other objecting parties (i.e., third parties who are not 
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entitled to notification) may object at any time within 20 
days after the last notification is sent under section 9-621. 
If no such notification is sent, third parties must object 
before the debtor agrees to the acceptance in writing or 
is deemed to have consented by silence. The former may 
occur any time after default, and the latter requires a 20- 
day waiting period. See subsection (c). 

9. Applicability of Other Law. This section does not 
purport to regulate all aspects of the transaction by which 
a secured party may become the owner of collateral previ- 
ously owned by the debtor. For example, a secured party's 
acceptance of a motor vehicle in satisfaction of secured ob- 
ligations may require compliance with the applicable mo- 
tor vehicle certificate of title law. State legislatures should 
conform those laws so that they mesh well with this sec- 
tion and section 9-610, and courts should construe those 
laws and this section harmoniously. A secured party's ac- 
ceptance of collateral in the possession of the debtor also 
may implicate statutes dealing with a seller's retention of 
possession of goods sold. 

10. Accounts, Chattel Paper, Payment Intangibles, 
and Promissory Notes. If the collateral is accounts, chat- 
tel paper, payment intangibles, or promissory notes, then 
a secured party's acceptance of the collateral in satis- 
faction of secured obligations would constitute a sale to 
the secured party. That sale normally would give rise to 
a new security interest (the ownership interest) under 
sections 1-201(37) and 9-109. In the case of accounts and 
chattel paper, the new security interest would remain 
perfected by a filing that was effective to perfect the se- 
cured party's original security interest. In the case of 
payment intangibles or promissory notes, the security in- 
terest would be perfected when it attaches, See section 9- 
309. However, the procedures for acceptance of collateral 
under this section satisfy all necessary formalities and 
a new security agreement authenticated by the debtor 
would not be necessary. 

11. Role of Good Faith. Section 1-304 [55-1-304 NMSA 
1978] imposes an obligation of good faith on a secured par- 
ty's enforcement under this Article. This obligation may 
not be disclaimed by agreement. See Section 1-302 [55-1- 
302 NMSA 1978]. Thus, a proposal and acceptance made 
under this section in bad faith would not be effective. For 
example, a secured party's proposal to accept marketable 
securities worth $1,000 in full satisfaction of indebtedness 
in the amount of $100, made inthe hopes that the debtor 
might inadvertently fail to object, would be made in bad 
faith. On the other hand, in the normal case proposals and 
acceptances should be not second-guessed on the basis of 
the "value" of the collateral involved. Disputes about valu- 
ation or even a clear excess of collateral value over the 
amount of obligations satisfied do not necessarily demon- 
strate the absence of good faith. 

12. Special Rules in Consumer Cases. Subsection (e) 
imposes an obligation on the secured party to dispose of 
consumer goods under certain circumstances. Subsection 
(f) explains when a disposition that is required under 
subsection (e) is timely. An effective acceptance of col- 
lateral cannot occur if subsection (e) requires a disposi- 
tion unless the debtor waives this requirement pursuant 
to Section 9-624(b) [55-9-624(b) NMSA 1978]. Moreover, 
a secured, party who takes possession of collateral and 
unreasonably delays disposition violates subsection (e), if 
applicable, and may also violate Section 9-610 [55-9-610 
NMSA 1978] or other provisions of this Part. Subsection 
(e) eliminates as superfluous the express statutory refer- 
ence to "conversion" found in former Section 9-505 [55-9- 
505 NMSA 1978]. Remedies available under other law, 
including conversion, remain available under this Article 
in appropriate cases. See Sections 1-103, 1-305 [55-1-103, 
55-1-305 NMSA 1978], 


SECURED TRANSACTIONS 


55-9-620 


Subsection (g) prohibits the secured. party in consumer 
transactions from accepting collateral in partial satis- 
faction of the obligation it secures, If a secured party at- 
tempts an acceptance in partial satisfaction in a consumer 
transaction, the attempted acceptance is void. 

The 2021 amendment, effective June 18, 2021, in Sub- 
section (a), Paragraph (a)(3), added "if". 


ANNOTATIONS 


Decisions under former Section 55-9-505 NMSA 
1978. — In light of the similarity of this section and for- 
mer Section 55-9-505 NMSA 1978, annotations decided 
under former Section 55-9-505 NMSA 1978 have been in- 
cluded in the annotations in this section, 

When creditor retains collateral in discharge 
of debt, he becomes owner. Begay v. Foutz & Tanner, 


' Inec., 1979-NMCA-136, 95 N.M. 106, 619 P.2d 551, rev'd 


on other grounds sub nom. Reeves v, Foutz & Tanner, Inc., 
1980-NMSC-095, 94 N.M. 760, 617 P.2d 149 (decided un- 
der former law). 

Creditor selling collateral in regular course of 


‘business must comply with the disposition sec- 
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tion of the code. — Once the creditor elects to retain 
collateral, and follow the mechanics of this section, he 
can do as he pleases with the property, but where he 
intends to sell the property in the regular course of his 
business, which is in substance selling the property as 
contemplated by Section 55-9-504 NMSA 1978 (now.Sec- 
tion 55-9-610 NMSA 1978), he must account for a surplus 
in conformity with that section. Reeves v. Foutz & Tanner, 
Inc., 1980-NMSC-095, 94 N.M, 760, 617 P.2d 149 (decided 
under former law). 

Failure to sell collateral not always election to re- 
tain. — Where a decrease in inventory constitutes a will- 
ful and malicious conversion of collateral and a violation 
of Section 30-16-18 NMSA 1978, failure to sell the repos- 
sessed collateral will not be treated as an election under 
this section to retain the collateral in satisfaction of the 
obligation. With v. Amador, 596 F.2d 428 (10th Cir. 1979) 
(decided under former law). 

Recovery allowed for failure to sell truck within 
90 days. — Plaintiff was entitled to recover damages in 
conversion from defendant for failure to comply with de- 
fault provisions of Uniform Commercial Code, where de- 
fendant, who repossessed plaintiff's pick-up truck after 
plaintiff had paid defendant more than 60% of purchase 
price, failed to sell truck within 90 days of possession. 
Crosby v. Basin Motor Co., 1971-NMCA-127, 83 N.M. 77, 
488 P.2d 127 (decided under former law). 

Remedies of Subsection (2) of former Section 55- 
9-505 NMSA 1978 (now this section) are accessible 
to all secured parties including pawnbrokers dealing 
in Indian pawn with Indian debtors, and they may avail 
themselves of the remedies provided by the code. Begay v. 
Foutz & Tanner, Inc., 1979-NMCA-136, 95 N.M. 106, 619 
P.2d 551, rev'd on other grounds sub nom. Reeves v. Foutz 
& Tanner, Inc., 1980-NMSC-095, 94 N.M. 760, 617 P.2d 
149 (decided under former law). 

Law reviews. — For article, "Breach of the Peace and 
New Mexico's Uniform Commercial Code," see 4 Nat. Re- 
sources J. 85 (1964). 

Am. Jur. 2d, A-L.R. and C.J.S. references. — 68A 
Am, Jur. 2d Secured Transactions § 704 et seq. 

Rights and duties of parties to conditional sales con- 
tract as to resale of repossessed property, 49 A.L.R.2d 15. 

Construction and operation of U.C.C. § 9-505(2) autho- 
rizing secured party in possession of collateral to retain it 
in satisfaction of obligation, 55 A.L.R.3d 651. 

79 C.J.S. Secured Transactions § 179. 
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55-9-621. Notification of proposal to accept collateral. 


(a) A secured party that desires to accept collateral in full or partial satisfaction of the obliga- 


tion it secures shall send its proposal to: 


(1) any person from which the secured party has received, before the debtor consented to 
the acceptance, an authenticated notification of a claim of an interest in the collateral; 

(2) any other secured party or lienholder that, ten days before the debtor consented to the 
acceptance, held a security interest in or other lien on the collateral perfected by the filing of a 


financing statement that: 
(A) identified the collateral; 


(B) was indexed under the debtor's name:as 3 of that date; and 
(C)* was filed in the office or offices in which to file a financing statement against the 


debtor covering the collateral as of that date; and 


(3) .any other. secured party that, ten days before the debtor consented ts the acceptance, 
held a security interest in the collateral perfected by compliance with a statute, regulation or 
treaty described in Subsection (a) of Section 55-9-311 NMSA 1978. 

(b) .A secured party that desires to accept collateral in partial satisfaction of the obligation it 
secures shall send its proposal to any’ secondary obligor in addition to the persons described in 


Subsection (a) of this section. 


History: 1978 Comp., § 55-9-621, enacted by Laws 
2001, ch. 189, § 118. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

1, Source. Former section 9-505. 

2. Notification Requirement. Subsection (a) specifies 
three classes of competing claimants to whom the secured 
party must send notification of its proposal: (i) those who 
notify the secured party that they claim an interest in the 
collateral, (ii) holders of certain security interests and 
liens who have filed against the debtor, and (iii) holders 
of certain security interests who have perfected by com- 
pliance with a statute (including a certificate-of-title stat- 
ute), regulation, or treaty described in Section 9-311(a) 
[55-9-311(a) NMSA 1978]. With regard to (ii), see Sec- 
tion 9-611 [55-9-611 NMSA 1978], Comment 4. Subsection 
(b) also requires notification to any secondary obligor if 
the proposal is for acceptance in partial satisfaction. 

Unlike Section 9-611 [55-9-611 NMSA 1978], this sec- 
tion contains no "safe harbor," which excuses an enforcing 
secured party from notifying certain secured parties and 
other lienholders. This is because, unlike Section 9-610 
[55-9-610 NMSA 1978], which requires that a disposition 
of collateral be commercially reasonable, Section 9-620 
[55-9-620 NMSA 1978] permits the debtor and’ secured 
party to set the amount of credit the debtor will receive for 
the collateral subject only to the requirement of good faith. 


An effective acceptance discharges subordinate security 
interests and other subordinate liens. See Section 9-622 
[55-9-622 NMSA 1978]. If collateral is subject to several 
liens securing debts much larger than the value of the 
collateral, the debtor may be disinclined to refrain from 
consenting to an acceptance by the holder of the senior se- 
curity interest, even though, had the debtor objected and 
the senior disposed of the collateral under Section 9-610, 
the collateral may have yielded more than enough to sat- 
isfy the senior security interest (but not enough to satisfy 
all the liens). Accordingly, this section imposes upon the 
enforcing secured party the risk of the filing office's er- 
rors and delay. The holder of a security interest who is 
entitled to notification under this section but to whom 
the enforcing secured party does not send notification has 
the right to recover under Section 9-625(b) [55-9-625(b) 
NMSA 1978] any loss resulting from the secured party's 
noncompliance with this section. 


ANNOTATIONS 


Effective dates. — Laws 2001, ch. 139, § 155 makes 
the act effective July 1, 2001. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 68A 
Am. Jur, 2d Secured Transactions § 704 et seq. 

Rights and duties of parties to conditional sales con- 
tract as to resale of repossessed property, 49 A.L.R.2d 15. 

Construction and operation of U.C.C. § 9-505(2) autho- 
rizing secured party in possession of collateral to retain it 
in satisfaction of obligation, 55 A.L.R.3d 651, 

79 C.J.S. Secured Transactions § 179. 


55-9-622. Effect of acceptance of collateral. 


(a). A secured party's acceptance of collateral in full or partial satisfaction of the obligation it 


secures: 


(1) discharges the obligation to the extent consented to by the debtor; 
(2) transfers to the secured party all of a debtor's rights in the collateral; 
(3) ‘discharges the security interest or agricultural lien that is the aubjaet of the debtor’ 3 
consent and any subordinate security interest or other subordinate lien; and 
(4) terminates any other subordinate interest. —— 
(b) A subordinate interest is discharged or terminated under. Subsection (a) of this section, 
even if the secured party fails to comply with Chapter 55, Article 9 NMSA 1978. 
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History: 1978 Comp., § 55-9-622, enacted by Laws Paragraph (2) follows section 9-617(a) in providing that 
2001, ch. 139, § 119. the secured party acquires "all of a debtor's rights in the 
collateral." Under paragraph (3), the effect of strict fore- 


OFFICIAL COMMENTS closure on holders of junior security interests and other 

UCC Official Comments © by ALI & the NCCUSL. Re- liens is the same regardless of whether the collateral is 
produced with permission of the PEB for the UCC. All accepted in full or partial satisfaction of the secured ob- 
rights reserved. ligation: All junior encumbrances are discharged. Para- 
t Sotrce. New graph (4) provides for the termination of other subordi- 


2, Effect of Acceptance. Subsection (a) specifies the ef- nate interests. ; 

fect of an acceptance of collateral in full or partial satis- Subsection (b) makes clear that subordinate interests 
faction of the secured obligation. The acceptance to which are discharged under subsection (a) regardless of whether 
it refers is an effective acceptance. If a purported accep- the secured party complies with this article. Thus, subor- 
tance is ineffective under section 9-620, e.g., because the dinate interests are discharged regardless of whether a 
secured party receives a timely objection from a person proposal was required to be sent or, if required, was sent. 
entitled to notification, then neither this subsection nor However, a secured party's failure to send a proposal or 
subsection (b) applies. Paragraph (1) expresses the funda- otherwise to comply with this article may subject the se- 
mental consequence of accepting collateral in full or par- cured party to liability under section 9-625. 


tial satisfaction of the secured obligation - the obligation ANNOTATIONS 

is discharged to the extent consented to by the debtor. Un- 

less otherwise agreed, the obligor remains liable for any Effective dates. — Laws 2001, ch. 139, § 155 makes 
deficiency. Paragraphs (2) through (4) indicate the effects the act effective July 1, 2001. 


of an acceptance on various property rights and interests, 


55-9-623. Right to redeem collateral. 


(a) A debtor, any secondary obligor or any other secured party or lienholder may redeem col- 
lateral. 
(b) To redeem collateral, a person shall tender: 
(1). fulfillment of all obligations secured by the collateral; and 
(2) the reasonable expenses and attorney fees described in Paragraph (1) of Subsection (a) 
of Section 55-9-615 NMSA 1978. 
(c) Aredemption may occur at any time before a secured party: 
(1) has collected collateral under Section 55-9-607 NMSA 1978; 
(2) has disposed of collateral or entered into a contract for its disposition under Section 55- 
9-610 NMSA 1978; or 
(3) has accepted collateral in full or partial satisfaction of the obligation it secures under 
Section 55-9-622 NMSA 1978. 


History: 1978 Comp., § 55-9-623, enacted by Laws may make successive dispositions of portions of its col- 
2001, ch. 139, § 120. lateral, These dispositions would not affect the debtor's, 
another secured party's, or a lienholder's'‘right to redeem 


OFFICIAL COMMENTS the remaining collateral. 
UCC Official Comments © by ALI & the NCCUSL. Re- Sp en enh etre phe Boy necuouese0Muenerally teers 
phbducad Wwith®périitaston 6P4h@ PEB for. the UCCOAT mits a secured party having possession or control of col- 


lateral to create a security interest in the collateral. As 
explained in the comments to that section, the debtor's 
right (as opposed to its practical ability) to redeem col- 
lateral is not affected by, and does not affect, the priority 
of a security interest created by the debtor's secured party. 


rights reserved. 

1. Source. Former section 9-506. 

2. Redemption Right. Under this section, as under 
former section 9-506, the debtor or another secured party 
may redeem collateral as long as the secured party has 


not collected (section 9-607), disposed of or contracted for ANNOTATIONS 
the disposition of (section 9-610), or accepted (section 9- 
620) the collateral. Although this section generally follows Effective dates. — Laws 2001, ch. 139, § 155 makes 
former section 9-506, it extends the right of redemption to the act effective July 1, 2001. 
holders of nonconsensual liens, To redeem the collateral a Decisions under former Section 55-9-506 NMSA 
person must tender fulfillment of all obligations secured, 1978. — In light of the similarity of this section and for- 
plus certain expenses. If the entire balance of a secured mer Section 55-9-506 NMSA 1978, annotations decided 
obligation has. been accelerated, it would be necessary under former Section 55-9-506 NMSA 1978 have been in- 
to tender the entire balance. A tender of fulfillment ob- cluded in the annotations in this section, } 
viously means more than a new promise to perform an © ~—~Debtor has no conversion claim if did not redeem. 
existing promise. It requires payment in full of all mon- — A debtor who could have regained his right to posses- 
etary obligations then due and performance in full of all sion by redemption, but did not redeem, has no claim 
other obligations then matured. If unmatured secured ob- in conversion, as conversion only protects the rights of 
ligations remain, the security interest continues to secure one entitled to lawful possession. Cordova v. Lee Galles 
them (i.e., as if there had been no default). * Oldsmobile, Inc., 1983-NMCA-088, 100 N.M. 204, 668 P.2d 
3. . Redemption of Remaining Collateral Following Par- 320 (decided under former law), 


tial Enforcement. Under section 9-610 a secured party 
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Law reviews. —:For article, "Breach of the Peace and 
New Mexico's Uniform Commercial Code," see 4.Nat, Re- 
sources J, 85 (1964). 

Am. Jur. 2d, A.L.R. and C.J.S. Seraeieee: —_ 68A 
Am, Jur, 2d Secured Transactions § 564 et seq. 


55-9-624. Waiver. 


UNIFORM>COMMERCIAL CODE 


55-9-625 


Buyer's right of redemption on repossession of DEopEy 
by seller, 99 A.L.R. 1296, 
79 C.J.S. Secured Transactions § 184. 


(a) A debtor or secondary obligor may waive the right to notification of disposition of collateral 
under Section 55-9-611 NMSA 1978 only by an agreement to that effect entered into and authen- 


ticated after default. 


(b) A debtor may waive the right to require disposition of collateral under Sibwextion (e) of 
Section 55-9-620 NMSA 1978 only by an agreement to that effect entered into and authenticated 


after default. 


(c) Except in a consumer-goods transaction, a debtor or secondary obligor may waive the right 
to redeem collateral under Section 55-9-623 NMSA 1978 only by an agreement to that effect en- 


tered into and authenticated after default. 


History: 1978 Comp., § 55-9-624, enacted by Laws 
2001, ch. 139, § 121. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved, 

1. Source. Former Sections 9-504(3), 9-505, 9-506 [55- 
9-504(3), 55-9-505, 55-9-506 NMSA 1978, respectively]. 

2. Waiver. This section is a limited exception to, Sec- 
tion 9-602 [55-9-602 NMSA 1978], which generally pro- 
hibits waiver by debtors and obligors. It makes no pro- 
vision for waiver of the rule prohibiting a secured party 
from buying at its own private disposition. Transactions 
of this kind are equivalent to "strict foreclosures" and are 


ANNOTATIONS 


Effective dates. — Laws 2001, ch. 139, § 155. makes 
the act effective July 1, 2001, 

Am. Jur. 2d, ALR. and C.J.S. references. — 68A 
Am, Jur. 2d Secured Transactions § 704 et seq. 

Rights and duties of parties to conditional sales con- 
tract as to resale of repossessed property, 49 A.L.R.2d 15. 

Construction and operation of U.C.C. § 9-505(2) autho- 
rizing secured party in possession of collateral to retain it 
in satisfaction of obligation, 55 A.L.R.3d 651. 

Loss or modification of right to notification of sale of 
repossessed collateral under Uniform Commercial Code § 
9-504, 9 A.L.R.4th 552. 


+ 79.C.J.S. Secured Transactions § 179. 


governed by Sections 9-620, 9-621, and 9-622 [55-9-620, 
55-9-621, and 55-9-622 NMSA 1978, respectively]. 


SUBPART 2. NONCOMPLIANCE WITH ARTICLE 


55-9-625. Remedies for secured party's failure to comply with article. 


(a) Ifitis established that a secured party is not proceeding in accordance with Chapter 55, 
Article 9 NMSA 1978, a court may order or restrain collection, enforcement or disposition of col- 
lateral on appropriate terms and conditions. 

(b) Subject to Subsections (c), (d) and (f) of this section, a person is liable for damages in the 
amount of-any loss caused by a failure to comply with Chapter 55, Article 9 NMSA 1978. Loss 
caused by a failure to comply may include loss resulting from the debtor's inability to obtain, or 
increased costs of, alternative financing. 

(c), Except as otherwise provided in Section 55-9- 628 NMSA 1978: 

(1) a person that, at the time of the failure, was a debtor, was an obligor or held a security 
interest in or other lien on the collateral may recover damages under Subsection (b) of this section 
for its loss; and 

(2) ‘if the collateral is consumer goods, a person that was'a debtap or a secondary obligor at 
the time a secured party failed to comply with this part may recover for that failure in any event 
an amount not less than the credit service charge plus ten percent of the principal amount of the 
obligation or the time-price differential plus ten percent of the cash price. 

(d) A debtor whose deficiency is eliminated under Section 55-9-626 NMSA 1978 may recover 
damages for the loss of any surplus. However, a debtor or secondary obligor whose deficiency 
is eliminated or reduced under Section 55-9-626 NMSA 1978 may not otherwise recover under 
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Subsection (b) of this section for noncompliance with the provisions of Sections 55-9-601 through 
55-9-628 NMSA 1978 relating to collection, enforcement, disposition or acceptance. 

(e), In addition to any damages recoverable under Subsection (b) of this section, the debtor, 
consumer obligor or person named as a debtor in a filed record, as applicable, may recover five 
hundred dollars ($500) in each case from a person that: 

(1). fails to comply with Section 55-9-208 NMSA 1978; 

(2) fails to comply with Section 55-9-209 NMSA 1978; 

(3) files a record that the person is not entitled to file under Subsection (a) of Section 55- 
9-509 NMSA 1978; 

(4) fails to cause the secured party of record to file or send a kestmaetron statement as 
required by Subsection (a) or (c) of Section 55-9-513 NMSA 1978; 

(5) fails to comply with Paragraph (1) of Subsection (b) of Section 55-9-616 NMSA 1978 
and whose failure is part of a pattern, or consistent with a practice, of noncompliance; or 

(6) fails to comply with Paragraph (2) of Subsection (b) of Section 55-9-616 NMSA 1978. 

(f) A debtor or consumer obligor may recover damages under Subsection (b) of this section and, 
in addition, five hundred dollars ($500) in each case from a person that, without reasonable cause, 
fails to comply with a request under Section 55-9-210 NMSA 1978. A recipient of a request under 
Section 55-9-210 NMSA 1978 that never claimed an interest in the collateral or obligations that 
are the subject of a request under that section has a reasonable excuse for failure to comply with 
the request within the meaning of this subsection. 

(g) Ifa secured party fails to comply with a request regarding a list of collateral or a statement 
of account, under Section 55-9-210 NMSA 1978, the secured party may claim a security interest 
only as shown in the list or statement included in the request as against a person that is reason- 
ably misled by the failure. 


History: 1978 Comp., § 55-9-625, enacted by Laws consumer goods transactions, applies only to noncompli- 
2001, ch. 189, § 122. ance with the provisions of this part, 
3. Damages for Noncompliance with This Article. Sub- 


OFFICIAL COMMENTS ‘section (b) sets forth the basic remedy for failure to com- 
UCC Official Comments © by ALI & the NCCUSL. Re- ply with the requirements of this article: A damage recov- 
produced with permission of the PEB for the UCC. All ery in the amount of loss caused by the noncompliance, 
rights Pea: Subsection (c) identifies who may recover under subsec- 
filecya rea Wotan soction-o-507; tion (b). It affords a remedy to any aggrieved person who 
2. Remedies for Noncompliance; Scope. Subsections (a)’ ” is a debtor or obligor. However, a principal obligor who is 
and (b) provide the basic remedies afforded to those ag- not a debtor may recover damages only for noncompliance 
grieved by a secured party's failure to comply with this with section 9-616, inasmuch as none of the other rights 
article, Like all provisions that create liability, they are and duties in this article run in favor of such a princi- 
subject to section 9-628, which should be read in conjunc- pal obligor. Such.a principal obligor could not suffer any 
tion with section 9-605, The principal limitations under _ _ !088 or damage on account of noncompliance with rights 
this part on a secured party's right to enforce its security or duties of which it is not a beneficiary. Subsection Me 
interest against collateral are the requirements that it also affords a remedy to an aggrieved person who holds 
proceed in good faith (section 1-203), in a commercially a competing security interest or other lien, regardless of 
reasonable manner (sections. 9-607, and 9-610), and, in whether the aggrieved person is entitled to notification 
most cases, with reasonable notification (sections 9-611 under part 6. The remedy is available even to holders of 
through 9-614). Following former section 9-507, under senior security interests and other liens. The exercise of 
subsection (a) an aggrieved person may seek injunctive _ this remedy is subject to the normal rules of pleading and 
relief, and under subsection (b) the person may, recover proof. A person who has delegated the duties of a secured 
damages for losses caused by noncompliance. Unlike for- party but who remains obligated to perform them is liable 
mer section 9-507, however, subsections (a) and (b) are not under this subsection. The last sentence of subsection (d) 
limited to noncompliance with provisions of this part of eliminates the possibility of double recovery or other over- 
article 9. Rather, they apply to noncompliance with any compensation arising out of a reduction or elimination of 
provision of this article. The change makes this section a deficiency under section 9-626, based on noncompliance 
applicable to noncompliance with sections 9-207 (duties of with the provisions of this part ee ay coe ble 
secured party in possession of collateral), 9-208 (duties of forcement, disposition, or acceptance. Assuming no double 
secured party having control over deposit account), 9-209 recovery, a debtor whose deficiency is eliminated under 
(duties of secured party if account debtor has been noti- section 9-626 may pursue a claim for a surplus. Because 
fied of an assignment), 9-210 (duty to comply with request section 9-626 does not apply to consumer transactions, the 
for accounting, ete,), 9-509(a) (duty to'refrain from filing statute is silent as to whether a double recovery or other 
unauthorized financing statement), and 9-513(a) (duty to over-compensation 18 possible in a consumer transaction, 
provide termination statement). Subsection (a) also modi- _ Damages for violation a the yrds a of eva ih 
fies the first sentence of former section 9-507(1) by adding ticle, including section 9-609, are those reasonably cal- 


culated to put an eligible claimant in the position that it 
would have occupied had no violation occurred. See sec- 
tion 1-106. Subsection (b) supports the recovery of actual 


the references to "collection" and "enforcement." Subsec- 
tion (c)(2), which gives a minimum damage recovery in 
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damages for committing a breach of the peace in violation 
of section 9-609, and principles of tort law supplement 
this subsection. See section 1-108. However, to the extent 
that damages in tort compensate the debtor for the same 
loss dealt with by this article, the debtor should be en- 
titled to only one recovery. 

4, Minimum Damages in Consumer-Goods Transac- 
tions. Subsection (c)(2) provides a minimum, statutory, 
damage recovery for a debtor and secondary obligor in 
a consumer-goods transaction. It is patterned on former 
section 9-507(1) and is designed to ensure that every non- 
compliance with the requirements of part 6 in a consumer 
goods transaction results in liability, regardless of any in- 
jury that may have resulted. Subsection (¢)(2) leaves the 
treatment of statutory damages as it was under former 
article 9. A secured party is not liable for statutory dam- 
ages under this subsection more than once with respect 
to any one secured obligation (see section 9-628(e)), nor is 
a secured party liable under this subsection for failure to 
comply with section 9-616 (see section 9-628(d)). 

Following former section 9-507(1), this article does not 
include a definition or explanation of the terms "credit 
service charge," "principal amount," "time-price differen- 
tial," or "cash price," as used in subsection (c)(2). It leaves 
their construction and application to the court, taking into 
account the subsection's purpose of providing a minimum 
recovery in consumer-goods transactions. 

5. Supplemental Damages. Subsections (e) and (f) pro- 
vide damages that supplement the recovery, if any, under 
subsection (b). Subsection (e) imposes an additional $500 
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liability upon a ‘person who fails to.comply with the provi- 
sions specified in that subsection, and subsection (f), im- 
poses like damages on a person who, without reasonable 
excuse, fails to comply with a request for an accounting 
or a request regarding a list of collateral or statement of 
account under section 9-210, However, under subsection 
(f), a person has a reasonable excuse for the failure if the 
person never claimed an interest in the collateral or obli- 
gations that were the subject of the request. . 

6. Estoppel. Subsection (g) limits the extent to which a 
secured party who fails to comply with a request regard- 
ing a list of collateral or statement of account may claim 
a security interest. 


ANNOTATIONS 


Effective dates. — Laws 2001, ch. 189, § 155 makes 
the act effective July 1, 2001. 

Am, Jur. 2d, A.L.R. and C.J.S. references, — 68A 
Am. Jur. 2d Secured Transactions § 737 et seq. 

Rights in proceeds of vehicle collision policy, under "loss- 
payable" clause, of conditional seller, chattel mortgagee or 
the like, of vehicle where there has been improper repos- 
session or foreclosure after the damage, 46.A.L.R.2d 992. 

Rights and duties of parties to conditional sales con- 
tract as to resale of repossessed property, 49 A.L.R.2d 15. 

Liability of. secured creditor under Uniform Commercial 
Code to third party on ground, of unjust enrichment, 27 
A.L.R.5th 719... 

79 C.J.S. Secured Transactions § 185 et seq. 


55-9-626. Action in which deficiency or surplus is in issue. 


(a) In an action arising from a transaction, other than a consumer transaction, in which the 
amount of a deficiency or surplus:is in issue, the following rules apply: 

(1) A secured party need not prove compliance with the provisions of this part relating to 

collection, enforcement, disposition or acceptance unless the debtor or a secondary obligor places 


the secured party's compliance in issue. 


(2) Ifthe secured party's compliance is placed in issue, the secured party has the burden 
of establishing that the collection, enforcement, disposition or acceptance was conducted in accor- 
dance with Sections 55-9-601 through 55-9-628 NMSA 1978. 

(3) Except as otherwise provided in Section 55-9-628 NMSA 1978, if a secured party fails 


to prove that the collection, enforcement, disposition or acceptance was conducted in accordance 
with the provisions of Sections 55-9-601 through 55-9-628 NMSA 1978 relating to collection, en- 
forcement, disposition or acceptance, the liability of a debtor or a secondary obligor for a deficiency 
is limited to an amount by which the sum of the secured obligation, expenses and attorney fees 
exceeds the greater of: 

(A) the proceeds of the collection; enforcement, disposition or acceptance; or 

(B) the amount of proceeds that would have been realized had the noncomplying se- 
cured party proceeded in accordance with the provisions of this part relating to collection, enforce- 
ment, disposition or acceptance. 

(4) For purposes of Subparagraph (B) of Paragraph (3) of this subsection, the sfidiatlt of 
proceeds that would have been realized is equal to the sum of the secured obligation, expenses and 
attorney's [attorney] fees unless the secured party proves that the amount is less than that sum. 

(5) Ifa deficiency or surplus is calculated under Subsection (f) of Section 55-9-615 NMSA 
1978, the debtor or obligor has the burden of establishing that the amount of proceeds of the dispo- 
sition is significantly below the range of prices that a complying disposition to a person other than 
the secured party, a person related to the secured party or a secondary obligor would have brought. 

(b) The limitation of the rules in Subsection (a) of this section to transactions other than con- 
sumer transactions is intended to leave to the court the determination of the proper rules in con- 
sumer transactions. The court may not infer from that limitation the nature of the proper rule in 
consumer transactions and may continue to apply established approaches. 
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History: 1978 Comp., § 55-9-626, enacted by Laws 
2001, ch. 139, § 123. 


OFFICIAL COMMENTS 


UCC Official Comments ©'by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

1. Source. New. 

2. Scope. The basic damage remedy under sec- 
tion 9-625(b) is subject to the special rules in this section 
for transactions other than consumer transactions. This 
section addresses situations in which the amount of a de- 
ficiency or surplus is in issue, i.e., situations in which the 
secured party has collected, enforced, disposed of, or ac- 
cepted the collateral. It contains special rules applicable to 
a determination of the amount of a deficiency or surplus. 
Because this section affects a person's liability for a defi- 
ciency, it is subject to section 9-628, which should be read 
in conjunction with section 9-605, The rules in this sec- 
tion apply only to noncompliance in connection with the 
"collection, enforcement, disposition, or acceptance" under 
part 6. For other types of noncompliance with part 6, the 
general liability rule of section 9-625(b) - recovery of ac- 
tual damages - applies. Consider, for example, a reposses- 
sion that does not comply with section 9-609‘ for want of a 
default. The debtor's remedy is under section 9-625(b). In 
a proper case, the secured party also may be liable for con- 
version under non-UCC law. If the secured party there- 
after disposed of the collateral, however, it would violate 
section 9-610 at that time, and this section would apply. 

3. Rebuttable Presumption Rule. Section 9-626 estab- 
lishes the rebuttable presumption rule for transactions 
other than consumer transactions. Under paragraph (1), 
the secured party need not prove compliance with the 
relevant provisions of this part as part of its prima facie 
case. If, however, the debtor or a secondary obligor raises 
the issue (in accordance with the forum's rules of plead- 
ing and practice), then the secured party bears the burden 
of proving that the collection, enforcement, disposition, 
or acceptance complied. In the event the secured party is 
unable to meet this burden, then paragraph (3) explains 
how to calculate the deficiency. Under this rebuttable 
presumption rule, the debtor or obligor is to be credited 
with the greater of the actual proceeds of the disposition 
or the proceeds that would have been realized had the 
secured party complied with the relevant provisions. If a 
deficiency remains, then the secured party is entitled to 
recover it. The references to "the secured obligation, ex- 
penses, and attorney's [attorney] fees" in paragraphs (3) 
and (4) embrace the application rules in sections 9-608(a) 
and 9-615(a). 

Unless the secured party proves that compliance with 
the relevant provisions would have yielded a smaller 
amount, under paragraph (4) the amount that a comply- 
ing collection, enforcement, or disposition would have 
yielded is deemed to be equal to the amount of the secured 
obligation, together with expenses and attorney's [attor- 
ney] fees. Thus, the secured party may not recover any 
deficiency unless it meets this burden. 

4, Consumer Transactions. Although section 9-626 
adopts a version of the rebuttable presumption rule for 
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transactions other than consumer transactions, with cer- 
tain exceptions part 6 does not specify the effect of a se- 
cured party's noncompliance in consumer transactions. 
(The exceptions are the provisions for the recovery of 
damages in section 9-625.) Subsection (b) provides that 
the limitation of subsection (a) (section 9-626) to trans- 
actions other than consumer transactions is intended to 
leave to the court the determination of the proper rules 
in consumer transactions. It also instructs the court not 
to draw any inference from the limitation as to the proper 
rules for consumer transactions and leaves the court 
free to continue to apply established approaches to those 
transactions. 

Courts construing former section 9-507 disagreed about 
the consequences of a secured party's failure to comply 
with the requirements of former part 5. Three general 
approaches emerged. Some courts have held that a non- 
complying secured party may not recover a deficiency (the 
"absolute bar" rule), A few courts held that the debtor can 
offset against a claim to a deficiency all damages recov- 
erable under former section 9-507 resulting from the se- 
cured party's noncompliance (the "offset" rule). A plurality 
of courts considering the issue held that the noncomply- 
ing secured party is barred from recovering a deficiency 
unless it overcomes a rebuttable presumption that com- 
pliance with former part 5 would have yielded an amount 
sufficient to satisfy the secured debt. In addition to the 
nonuniformity resulting from court decisions, some states 
enacted special rules governing the availability of defi- 
ciencies. 

5. Burden of Proof When Section 9-615(f) Applies. In a 
non-consumer transaction, paragraph (5) imposes upon a 
debtor or obligor the burden of proving that the proceeds 
of a disposition are so low that, under section 9-615(f), 
the actual proceeds should not serve as the basis upon 
which a deficiency or surplus is calculated. Were the bur- 
den placed on the secured party, then debtors might be 
encouraged to challenge the price received in every dispo- 
sition to the secured party, a person related to the secured 
party, or a secondary obligor. 

6. Delay in Applying This Section. There is an inevi- 
table delay between the time a secured party engages in a 
noncomplying collection, enforcement, disposition, or accep- 
tance and the time of a subsequent judicial determination 
that the secured party did not comply with part 6. During 
the interim, the secured party, believing that the secured 
obligation is larger than it ultimately is determined to be, 
may continue to enforce its security interest in collateral. 
If some or all of the secured indebtedness ultimately is dis- 
charged under this section, a reasonable application of this 
section would impose liability on the secured party for the 
amount of any excess, unwarranted recoveries but would 
not make the enforcement efforts wrongful. 


ANNOTATIONS 


Bracketed material. — The bracketed material in 
Subsection (a)(4) was inserted by the compiler and is not 
part of the law. 

Effective dates. — Laws 2001, ch. 139, § 155 makes 
the act effective July 1, 2001. 


55-9-627. Determination of whether conduct was ORDER ROHAE 


reasonable. 


(a) The fact that a greater amount could have been. obtained by a collection, enforcement, dis- 
position or acceptance at a different time or in a different method from that selected by the secured 
party is not of itself sufficient to preclude the secured party from establishing that the collection, 
enforcement, disposition or acceptance was made in a commercially reasonable manner. 
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(b) “A disposition of collateral is made in a commercially reasonable manner if the disposition 
is made: 
(1) in the usual manner on any recognized market; 
(2) at the price current in any recognized market at the.time of the dicctaitiong or 
(3) otherwise in conformity with reasonable commercial Pree among dealers in the 
type of property that was the subject of the disposition. 
(c) A collection, enforcement, disposition or acceptance is syporimancially reasonable if it has 
been approved: 
(1) . in a judicial proceeding; 
(2) by a bona fide creditors' committee; 
(3) bya representative of creditors; or 
(4) by an assignee for the benefit of creditors. 
(d) Approval under Subsection (c) of this section need not be obtained, and lack of approval 
does not mean that the collection, enforcement, disposition or acceptance is not commercially rea- 
sonable. 


History: 1978 Comp., § 55-9-627, enacted by Laws calculating a deficiency or surplus in a complying dispo- 
2001, ch. 139, § 124. sition that yields a price that is "significantly below the 
range of proceeds that a complying disposition to a person 


OFFICIAL COMMENTS ' other than the secured party,‘a person related to the se- 
UCC Official Comments © by ALI & the NCCUSL. Re- cured party, ora secondary obligor would have brought." 
produced with permission of the PEB for the UCC. All ay Determination of Commercial Reasonableness; Ad- 
rights reserved. vance Approval. It is important to make clear the conduct 
1. Source. Former section 9-507(2). and procedures that are commercially reasonable and to 
2, Relationship of Price to Commercial Reasonableness. provide a secured party with the means of obtaining, by 
Some observers have found the notion contained in subsec- court order or negotiation with a creditors’ committee or 
tion (a) (derived from former section 9-507(2)) (the fact. that a representative of creditors, advance approval of a pro- 
a better price could have been obtained does not establish posed method of enforcement as commercially reasonable. 
lack of commercial reasonableness) to be inconsistent with This section contains rules that assist in that determi- 
that found in section 9-610(b) (derived from former sec- nation andprovides for advance approval in appropriate 
tion 9-504(3)) (every aspect of the disposition, including its situations. However, none of the specific methods of dispo- 
terms, must be commercially reasonable). There is no such sition specified set subsection (b) is required or exclusive. 
inconsistency. While not itself sufficient to establish a viola- 4. "Recognized Market. As in sections 9-6 10(c) and 
tion of this part, a low price suggests that a court should 9-611(d), the concept of & "recognized market" in sub- 
scrutinize carefully all aspects of a disposition to ensure sections (b)(1) and (2) is quite limited; it applies only to 
that each aspect was commercially reasonable. markets in which there are standardized price quotations 
The law long has grappled with the problem of dispo- for property that is essentially fungible, suchas stock ex- 
sitions of personal and real property which comply with changes. 
applicable procedural requirements (e.g., advertising, ANNOTATIONS 
notification to interested persons, etc.) but which yield a 
price that seems low. This article addresses that issue in Cross references. — For disposition of collateral, see 
section 9-615(f). That section applies only when the trans- 55-9-610 NMSA 1978. : 
feree is the secured party, a person related to the secured Effective dates. — Laws 2001, ch. 189, § 155 sia 
party, or a secondary obligor, It contains a special rule for the act effective July 1, 2001. 


55-9-628. Nonliability and limitation on liability of secured party; 
liability of secondary obligor. 


(a) Unless a secured party knows that a person is a debtor or obligor, knows the identity of the 
person and knows how to communicate with the person: 

(1) the secured party is not liable to the person, or to a secured party or lienholder that 
has filed a financing statement against the person, for failure to comply with Chapter 55, Article 
9 NMSA 1978; and 

(2) the secured party's failure to comply with Chapter 55, Article 9 NMSA 1978 does not 
affect the liability of the person for a deficiency. 

(b) A-secured party is not liable because of its status as secured party: 
(1) toaperson that is a debtor or obligor, unless the secured party knows: 
(A) that the person is a debtor or obligor; 
(B) the identity of the person; and = - 
(C) ‘how to communicate with the person; or 
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(2) toasecured party or lienholder that has filed a financing statement against ‘a person, 
unless the secured party knows: 
(A) that the person is a debtor; and 
(B) the identity of the person. 

(c) A secured party is not liable to any person, and a person' s liability for a deficiency is not 
affected, because of any act or omission arising out of the secured party's reasonable belief that a 
transaction is not a consumer-goods transaction or a consumer transaction or that goods are not 
consumer goods, if the secured party's belief is based on its reasonable reliance on: 

(1) a debtor's representation concerning the purpose for which collateral was to be used, 
acquired or held; or 

(2) an obligor's representation concerning the purpose for which a secured obligation was 
incurred. 

(d) A secured party is not liable to any person under Paragraph (2) of Subsection (c) of Sec- 
tion 55-9-625 NMSA 1978 for its failure to comply with Section 55-9-616 NMSA 1978. 

(e) A secured party is not liable under Paragraph (2) of Subsection (c) of aba 55- 9-625 
NMSA 1978 more than once with respect to any one secured obligation. 


History: 1978 Comp., § 55-9-628, enacted by Laws example, if a secured party reasonably believed that a 
2001, ch. 139, § 125. transaction was a nonconsumer transaction and its be- 
lief was based on reasonable reliance on the debtor's 


OFFICIAL COMMENTS representation that the collateral secured an obligation 
UCC Official Comments © by ALI & the NCCUSL. Re- incurred for business purposes, the secured party is not 
produced with permission of the PEB for the UCC. All liable to any person, and the debtor's liability for a defi- 


ciency is not affected, because of any act or omission of the 
secured party which arises out of the reasonable belief. Of 
course, if the secured party's belief is not reasonable or, 
even if reasonable, is not based on reasonable:reliance on 
the debtor's representation, this limitation on liability is 
inapplicable. 

3. Inapplicability of Statutory Damages to Section 9- 
616. Subsection (d) excludes noncompliance with sec- 
tion 9-616 entirely from the scope of statutory damage 
liability under section 9-625(c)(2). 

4, Single Liability for Statutory Minimum Damages. 
Subsection (e) ensures that a secured party will incur 
statutory damages only once in connection with any one 
secured obligation. 


rights reserved. 

1, Source. New. 

2. Exculpatory Provisions. Subsections (a), (b), and 
(c) contain exculpatory provisions that should be read in 
conjunction with section 9-605. Without this group of pro- 
visions, a secured party could incur liability to unknown 
persons and under circumstances that would not allow 
the secured party to protect itself. The broadened defini- 
tion of the term "debtor" underscores the need for these 
provisions. 

If a secured party reasonably, but mistakenly, believes 
that a consumer transaction or consumer-goods transac- 
tion is a nonconsumer transaction or nonconsumer-goods 
transaction, and if the secured party's belief is based on 


its reasonable reliance on a representation of the type ANNOTATIO 
specified in subsection (c)(1) or (¢)(2), then this article pete 
should be applied as if the facts reasonably believed and Effective dates. — Laws 2001, ch. 139, § 155 makes 
the representation reasonably relied upon were true. For the act effective July 1, 2001. 
PART 7 
TRANSITION 


55-9-701. Effective date. 
The effective date of the provisions of this act is July L, 2001. 


History: Laws 2001, ch. 139, § 155. of this article. If former article 9 is in effect in some juris- 
dictions, and this article is in effect in others, horrendous 

OFFICIAL COMMENTS complications may arise. For example, the proper place in 

UCC Official Comments © by ALI & the NCCUSL. Re- which to file to perfect a security interest (and thus the sta- 
produced with permission of the PEB for the UCC. All tus of a particular security interest as perfected or unper- 


fected) would depend on whether the matter was litigated 
in a state in which former article 9 was in effect or a state 
in which this article was in effect. Accordingly, this section 
contemplates that states will adopt a uniform effective date 
for this article, Any one state's failure to adopt the uniform 
effective date will greatly increase the cost and uncertainty 
surrounding the transition. 


rights reserved. 

A uniform law as complex as article 9 necessarily gives 
rise to difficult problems and uncertainties during the tran- 
sition to the new law. As is customary for uniform laws, this 
article is based on the general assumption that all states 
will have enacted substantially identical versions. While 
always important, uniformity is essential to the success 
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Other problems arise from transactions and relation- ANNOTATIONS 
ships that were entered into under former article 9 or un- er Pe 
der non-UCC law and which remain outstanding on the Meaning of "this act". — The words "this act" means 


effective date of this article (July 1, 2001). The difficulties Laws 2001, ch. 139 which is codified as 55-1-105 NMSA 
arise primarily because this article expands the scope of 1978, 55-1-201 NMSA 1978, 55-2-103 NMSA 1978, 55-2- 


former article 9 to cover additional types of collateral and 210 NMSA 1978, 55-2-326 NMSA 1978, 55-2-502 NMSA 
transactions and because it provides new methods of per- 1978, 55-2-716 NMSA 1978, 55-24-103 NMSA 1978, 55- 
fection for some types of collateral, different priority rules, 24-303 NMSA 1978, 55-2A-307 NMSA 1978, 55-24-309 
and. different choice of law rules governing perfection and NMSA 1978, 55-4-210 NMSA 1978, 55-5-118 NMSA 1978, 
priority. This section and the other sections in this part 55-7-503 NMSA 1978, 55-8-103 NMSA 1978, 55-8-106 
address primarily this second set of problems. NMSA 1978, 55-8-110 NMSA 1978, 55-8-301 NMSA 1978, 

55-8-302 NMSA 1978 and Chapter 55, Article 9 NMSA 
1978 


55-9-702. Saving clause. 


(a) Except as otherwise provided in Sections 146 through 155 [55-9-701 to 55-9-710 NMSA 
1978] of this act, its provisions apply to a transaction or lien within its scope, even if the transac- 
tion or lien was entered into or created before July 1, 2001. | 

(b) Except as otherwise provided in Subsection (c) of this section and Sections 147 throug 153 
[55-9-703 to 55-9-709 NMSA 1978] of this act: 

(1) ‘transactions and liens that were not governed by Chapter 55, Article 9 NMSA 1978, as 
it existed prior to July 1, 2001, were validly entered into or created before that date and would be 
subject to this act if they had been entered into or created after July. 1, 2001, and the rights, duties 
and interests flowing from those transactions and liens remain valid after July 1, 2001; and 

| (2) the transactions and liens described in Paragraph (1) of this subsection may be termi- 
nated, completed, consummated and enforced as required or permitted by this act or by the law 
that otherwise would apply if this act had not taken effect. 

(c) This act does not affect an action, case or proceeding commenced before July 1, 2001. 


History: Laws 2001, ch. 189, § 146. (b), these valid transactions, such as the creation of ag- 
ricultural liens and security interests in commercial tort 


OFFICIAL COMMENTS claims, retain their validity under this article and may be 
UCC Official Comments © by ALI & the NCCUSL. Re- terminated, completed, consummated, and enforced under 
produced with permission of the PEB for the UCC. All this article. However, these transactions also may be ter- 
rights reserved. minated, completed, consummated, and enforced by the 
1. Pre-July 1, 2001, Transactions. Subsection (a) con- law that otherwise would apply had this article not taken 
tains the general rule that this article applies to transac- effect. ' 
tions, security interests, and other liens within its scope 2, Judicial Proceedings Commenced Before July. 1, 
(see section 9-109), even if the transaction or lien was en- 2001. As is usual in transition provisions, subsection (c) 
tered into or created before July 1, 2001.Thus; secured provides that this article does not affect litigation pending 
transactions entered into under former article 9 must be on the July 1, 2001, date. 
terminated, completed, consummated, and enforced under ANNOTATIONS 
this article. Subsection (b) is an exception to the general ; 
rule. It applies to valid, pre-July 1, 2001, transactions Effective dates. — Laws 2001, ch. 139, § 155 makes 
and liens that were not governed by former article,9 but the Uniform Commercial Code - Secured Transactions Act 
would be governed by this article if they had been entered effective July 1, 2001. 


into or created on or after July 1, 2001. Under subsection 


55-9-703. Temporary transition provision; security interest perfected 
before effective date. 


(a) A security interest that is enforceable immediately before July 1, 2001 and would have 
priority over the rights of a person that becomes a lien creditor at that time is a perfected security 
interest under this act if, on July 1, 2001, the applicable requirements for enforceability and, per- 
fection under this act are satisfied without further action. 

(b) Except as otherwise provided in Section 149 [55-9-705 NMSA 1978] of this act, if immedi- 
ately before July 1, 2001, a security interest is enforceable and would have priority over the rights 
of a person that becomes a lien creditor at that time, but the applicable requirements for enforce- 
ability or perfection under this act are not satisfied on July 1, 2001, the security interest: 

(1) is a perfected security interest until midnight on June 30, 2002; — 
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(2) remains enforceable on and after July 1, 2002 only if the security interest becomes en- 
forceable pursuant to Section 55-9-203 NMSA 1978 before midnight on June 30, 2002; and 

(3) remains perfected on and after July 1, 2002 only if the applicable requirements for 
perfection under this act are satisfied before midnight on, June 30,2002. 


History: Laws 2001, ch. 189, § 147. 
OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

1, Perfected Security Interests Under Former Article 
9 and This Article. This section deals with security inter- 
ests that are perfected (i,e., that.are enforceable and have 
priority over the rights of a lien creditor) under former ar- 
ticle 9 or other applicable law immediately before this ar- 
ticle takes effect. Subsection (a) provides, not surprisingly, 
that if the security interest would be a perfected security 
interest under this article (i.e., if the transaction satisfies 
this article's requirements for enforceability (attachment) 
and perfection), no further action need be taken for the 
security interest to be a perfected security interest. 

2. Security Interests Enforceable and Perfected Under 
Former Article 9 but Unenforceable or Unperfected Under 
This Article: Subsection (b) deals with security interests 
that, are enforceable and perfected under former article 9 
or other applicable law immediately before July 1, 2001, 
but do not satisfy the requirements for enforceability (at- 
tachment) or perfection under this article. Except as oth- 
erwise provided in section 9-705, these security interests 
are perfected security interests for one year after July 1, 
2001. If the security interest satisfies the requirements 
for attachment and perfection within that period, the 
security interest remains perfected thereafter. If the se- 
curity interest satisfies only the requirements for attach- 
ment within that period, the security interest becomes 
unperfected at the end of the one-year period. 


Example 1: A pre-July, 1,.2001, security agreement in, 


a consumer transaction covers "all securities accounts," 
The security interest is properly perfected. The collateral 
description was adequate under former article 9 (see for- 
mer section 9-115(3)) but is insufficient under this article 
(see section 9-108(e)(2)). Unless the debtor authenticates 
a new security agreement describing the collateral other 
than by "type" (or section 9-203(b)(8) otherwise is satis- 
fied) within the one-year period following July 1, 2001, the 
security interest becomes unenforceable at the end of that 
period. 

Other. examples under former article 9 or other ap- 
plicable law that may be effective as attachment or en- 


forceability steps but may be ineffective under this article 


include ah oral agreement to sell a payment intangible or 
possession by virtue of a notification to a bailee under for- 
mer section 9-305, Neither the oral agreement nor the no- 
tification would satisfy the revised section 9-203 require- 
ments for attachment. 

Example 2: A pre-July 1, 2001, possessory security in- 
terest in instruments is perfected by a bailee's receipt of 
notification under former section 9-305, The bailee has 
not, however, acknowledged that it holds for the secured 
party's benefit under revised section 9-313. Unless the 
bailee authenticates a record acknowledging that it holds 
for the secured party (or another appropriate perfection 
step is taken) within the one-year period following July 1, 
2001, the security interest becomes unperfected at the 


vend of that, period. 


3. Interpretation of Pre-July. 1, 2001, Security Agree- 
ments. Section 9-102 defines "security agreement" as "an 
agreement that creates or provides for a security inter- 
est." Under section 1-201(3), an "agreement" is a "bargain 
of the parties in fact," If parties to a pre-July 1, 2001, secu- 
rity agreement describe the collateral by using a term de- 
fined in former article 9 in one way and defined in this ar- 
ticle 'in another way, in most cases it should be presumed 


, that the bargain of the parties contemplated the meaning 


of the term under former article 9. 

Example 3: A pre-July 1, 2001, security agreement cov- 
ers "all accounts" of a debtor. As defined under former ar- 
ticle 9, an "account" did not include a right-to payment for 
lottery winnings. These rights to payment are "accounts" 
under this article, however. The agreement of the parties 
presumptively created a security interest in "accounts" as 
defined in former article 9, A different result might, be ap- 
propriate, for example, if the security agreement explicitly 
contemplated future changes in the article 9 definitions 
of types of collateral - e.g., "'Accounts' means 'accounts' as 
defined in the UCC article 9 of (State X), as that defini- 
tion may be amended from, time to time." Whether a dif- 
ferent approach is appropriate in any given case depends 
on the bargain of the parties, as determined by applying 
ordinary principles of contract construction, 


‘ANNOTATIONS 


Effective dates. — Laws 2001, ch. 189, § 155 makes 
the Uniform Commercial Code - Secured Transactions Act 
effective July 1, 2001. 


55-9-704. Temporary transition provision; heolwity inteeeat unperfected 


before effective date. 


A security interest that is enforceable immediately before July 1, 2001, but which would be sib 
ordinate to the rights of a person that becomes a lien creditor at that time: 

(1) remains an enforceable security interest until midnight June 30, 2002; 

(2) remains enforceable on and after July 1, 2002 if the security interest becomes enforceable 
pursuant to Section 55-9-203 NMSA 1978 before June 30, 2002; and 


(3) becomes perfected: 


(A) without further action on July 1, 2002 if the applicable requirements fat perfection 
under this act are satisfied before or at that time; or 

(B) when the applicable requirements for perfection are satisfied if the requirements are 
satisfied after the time specified in Paragraph (A) of this subsection. 
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History: Laws 2001, ch. 189, § 148, the security interest does not satisfy the requirements 
¥ for perfection until sometime thereafter, it becomes.a per- 
OFFICIAL COMMENTS fected security interest at that later time. 
UCC Official Comments © by ALI & the NCCUSL. Re- Example: A security interest has attached under former 
produced with permission of the PEB for the UCC. All article 9 but is unperfected because the filed financing 


statement covers "all of debtor's personal property" and 
controlling case law in the applicable jurisdiction has de- 
termined that this identification of collateral in a financ- 
ing statement is insufficient. On July 1, 2001, the financ- 
ing statement becomes sufficient under section 9-504(2), 
On that date the security interest becomes perfected. 
(This assumes, of course, that the financing statement is 
filed in the proper filing office under this article.) 


rights reserved, 

This section deals with security interests that are en- 
forceable but unperfected (i.e., subordinate to the rights 
of a person who becomes a lien creditor) under former ar- 
ticle 9 or other applicable law immediately before July 1, 
2001. These security interests remain enforceable for one 
year after July 1, 2001, and thereafter if the appropriate 
steps for attachment under this article are taken before 


the one-year period expires. (This section's treatment of ANN 

enforceability is the same as that of section 9-703.) The DERTMON 

security interest becomes a perfected security interest on Effective dates. — Laws 2001, ch. 139, § 155 makes 
July 1, 2001, if, at that time, the security interest satis- the Uniform Commercial Code - Secured Transactions Act 
fies the requirements for perfection under this article. If effective July 1, 2001. 


55-9-705. Temporary transition provision; effectiveness of action taken 
before effective date. 


(a) If action, other than the filing of a financing statement, is taken before July 1, 2001, and 
if the action would have resulted in priority of a security interest over the rights of a person that 
becomes a lien creditor had the security interest become enforceable before that date, the action is 
effective to perfect a security interest that attaches under this act before July 1, 2002. An attached 
security interest becomes unperfected on July 1, 2002 unless the security interest becomes a per- 
fected security interest under this act before that date. 

(b).. The filing of a financing statement before July 1, 2001 is effective to perfect a security inter- 
est to the extent the filing would satisfy the applicable requirements for perfection under this act. 

(c) This act does not render ineffective an effective financing statement that, before July 1, 
2001, is filed and satisfies the applicable requirements for perfection under the law of the jurisdic- 
tion governing perfection as provided in Section 55-9-103 NMSA 1978 as it existed prior to July 1, 
2001. However, except as otherwise provided in Subsections (d) and (e) of this section and Sec- 
tion 150 [55-9-706 NMSA 1978] of this act, the financing statement ceases to be effective at the 
earlier of: 

(1) the time the financing statement would have ceased to be effective under the law of the 
jurisdiction in which it is filed; or 
(2) June 30, 2006. 

(d) Filing of a continuation statement after July 1, 2001 does not continue the effectiveness 
of a financing statement filed before that date. However, upon the timely filing of a continuation 
statement on or after July 1, 2001 and in accordance with the law of the jurisdiction governing 
perfection as provided in Sections 55-9-301 through 55-9-342 NMSA 1978, the effectiveness of a 
financing statement filed in the same office in that jurisdiction before July 1, 2001 continues for 
the period provided by the law of that jurisdiction. 

(e) Paragraph (2) of Subsection (c) of this section applies to a financing statement that, before 
July 1, 2001, is filed against a transmitting utility and satisfies the applicable requirements for 
perfection under the law of the jurisdiction governing perfection as provided in Section 55-9-103 
NMSA 1978 as that section existed prior to July 1, 2001 only to the extent that Sections 55-9-301 
through 55-9-342 NMSA 1978 provide that the law of a jurisdiction other than the jurisdiction in 
which the financing statements filed governs perfection of a security interest in collateral covered 
by the financing statement. 

(f) A financing statement that includes a financing statement filed before July 1, 2001 and a 
continuation statement filed after that date is effective only to the extent that it satisfies the re- 
quirements of Sections 55-9-501 through 55-9-518 NMSA 1978 for an initial financing statement. 
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History: Laws 2001, ch. 139, § 149. 
OFFICIAL COMMENTS 


UCC Official Comments © by'ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

1. General. This section addresses primarily the situ- 
ation in which’the perfection step is taken under former 
article 9 or other applicable law before July 1, 2001, but 
the security interest does not attach until after that date. 

2. Perfection Other Than by Filing. Subsection (a) ap- 
plies when the perfection step is a step other than the fil- 
ing of a financing statement. If the step that would be a 
valid perfection step under former article 9 or other law 
is taken before July 1, 2001, and if a security interest at- 
taches within one year after July 1, 2001, then the secu- 
rity interest becomes a perfected security interest upon 
attachment. However, the security interest becomes un- 
perfected one year after July 1, 2001, unless the require- 
ments for attachment and perfection under this article 
are satisfied within that period. 

3. Perfection by Filing: Ineffective Filings Made Effec- 
tive. Subsection (b) deals with financing statements that 
were filed under former article 9 and which would not 
have perfected a security interest under the former article 
(because, e.g: they did not accurately describe the collat- 
eral or were filed in the wrong place), but which would 
perfect a security interest under this article. Under sub- 
section (b), such a financing statement is effective to per- 
fect a security interest to the extent it complies with this 
article. Subsection (b) applies regardless of the reason for 
the filing. For example, a secured party need not wait until 
July 1, 2001, to respond to the change this article makes 
with respect to the jurisdiction whose law governs perfec- 
tion of certain security interests. Rather, a secured party 
may wish to prepare for this change by filing a financing 
statement before July 1, 2001, in the jurisdiction whose 
law governs perfection under this article. On July 1, 2001, 
the filing becomes effective to perfect a security interest 
(assuming the filing satisfies the perfection requirements 
of this article). Note, however, that section 9-706 deter- 
mines whether a financing statement filed before July 1, 
2001, operates to continue the effectiveness of a financing 
statement filed in another office before July 1, 2001. 

4, Perfection by Filing: Change in Applicable Law 
or Filing Office. Subsection (c) provides that a financing 
statement filed in the proper jurisdiction under former 
section 9-103 remains effective for all purposes, despite 
the fact that this article would require filing of a financing 
statement in a different jurisdiction or in a different office 
in the same jurisdiction. This means that, during the early 
years of this article's effectiveness, it may be necessary to 
search not only in the filing office of the jurisdiction whose 
law governs perfection under this article but also (if dif- 
ferent) in the jurisdiction(s) and filing office(s) designated 
by former article 9. To limit this burden, subsection (c) 
provides that a financing statement filed in the jurisdic- 
tion determined by former section 9-103 becomes ineffec- 
tive at the earlier of the time it would become ineffective 
under the law of.that jurisdiction or June 30, 2006. The 
June 30, 2006, limitation addresses some nonuniform ver- 
sions of former article 9 that extended the effectiveness 
of a financing statement beyond five years. Note that a 
financing statement filed before July 1, 2001, may remain 
effective beyond June 30, 2006, if subsection (d) (concern- 
ing continuation statements) or (e) (concerning transmit- 
ting utilities) or section 9-706 (concerning initial financ- 
ing statements that operate to continue pre-effective-date 
financing statements) so provides. 

Subsection (c) is an exception to section 9-703(b). Un- 
der the general rule in section 9-703(b), a security inter- 
est that is enforceable and perfected on July 1, 2001, is a 
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perfected security interest for one year after this article 
takes effect, even if the security interest is not enforceable 
under this article and the applicable requirements for 
perfection under this article have not been met. However, 
in some cases subsection (c) may shorten the one-year 
period of perfection; in others, if the security interest: is 
enforceable under section 9-203, it may extend the period 
of perfection. 

Example 1: On July 3, 1996, D, a State X corporation, 
creates a security interest in certain manufacturing 
equipment located in State Y. On July 6, 1996, SP perfects 
a security interest in the equipment under former article 
9 by filing in the office of the State Y Secretary of State. 
See former section 9-103(1)(b). This article takes effect in 
States X and Y on July 1,.2001. Under section 9-705(c), 
the financing statement remains effective until it lapses 
in July, 2001. See former section 9-403. Had SP contin- 
ued the effectiveness of the financing statement by filing 
a continuation statement in State Y under former article 
9 before July 1, 2001, the financing statement would have 
remained effective to perfect the security interest through 
June 30, 2006.°See subsection (c)(2). Alternatively, SP 
could have filed an initial financing statement in State X 
under subsection (b) or section 9-706 before the State Y 
financing statement lapsed. Had SP done so, the security 
interest would have remained perfected without interrup- 
tion until the State X financing statement lapsed. 

5. Continuing Effectiveness of Filed Financing State- 
ment. A financing statement filed before July 1, 2001, 
may be continued only by filing in the state and office 
designated by this article. This result is accomplished in 
the following manner: Subsection (d) indicates that, as a 
general matter, a'continuation statement filed on or af- 
ter July 1, 2001, does not continue the effectiveness of a 
financing statement filed under the law designated by for- 
mer section 9-103. Instead, an initial financing statement 
must be filed under section 9-706. The second sentence of 
subsection (d) contains an exception to the general rule. 
It provides that a continuation statement is effective to 
continue the effectiveness of a financing statement filed 
before July 1, 2001, if this article prescribes not only the 
same jurisdiction but also the same filing office. 

Example 2: On November 8, 2000, D, a State X corpora- 
tion, creates a security interest in certain manufacturing 
equipment located in State Y. On November 15, 2000, SP 
perfects a security interest in the equipment under for- 
mer article 9 by filing in the office of the State Y Secre- 
tary of State. See former section 9-103(1)(b). This article 
takes effect in States X and Y on July 1, 2001. Under sec- 
tion 9-705(c), the financing statement ceases to be effec- 
tive in November, 2005, when it lapses. See section 9-515. 
Under this article, the law of D's location (State X, see 
section 9-307) governs perfection. See section 9-301. Thus, 
the filing of a continuation statement in State Y on or af- 
ter July 1, 2001, would not continue the effectiveness of 
the financing statement. See subsection (d). However, the 
effectiveness of the financing statement could be contin- 
ued under section 9-706. 

Example 3: The facts are as in Example 2, except that D 
is a State Y corporation. Assume State Y adopted former 
section 9-401(1) (second alternative). State Y law governs 
perfection under part 3 of this article. (See sections 9-301 
and 9-307.) Under the second sentence of subsection (d), 
the timely filing of a continuation statement in accor- 
dance with the law of State Y continues the effectiveness 
of the financing statement. 

Example 4: The facts are as in Example 3, except that 
the collateral is equipment used in farming operations 
and, in accordance with former section 9-401(1) (second 
alternative) as enacted in State Y, the financing statement 
was filed in State Y, in the office of the Shelby County Re- 
corder of Deeds. Under this article, a continuation state- 
ment must be filed in the office of the State Y Secretary of 
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State. See section 9-501(a)(2). Under the second sentence name, secured party's name, and indication of collateral. 
of subsection (d), the timely filing of a continuation state- See subsection (f), 
ment in accordance with the law of State Y operates to Example 6:A pre-July 1, 2001, financing statement cov- 
continue a pre-July 1, 2001, financing statement only if ers "all general intangibles! of a debtor. As defined under 
the continuation statement is filed in the same office as former article 9, a "general. intangible," would include 
the financing statement, Accordingly, the continuation rights to payment for lottery winnings. These rights to 
statement is not effective in this case, but the financing payment are "accounts" under this article, however. An 
statement may be continued under section 9-706. on or after July 1, 2001, continuation statement will not 
Example 5: The facts are as in Example 3, except that continue the effectiveness of the pre-July 1, 2001, financ- 
State Y enacted former section 9-401(1) (third alterna- ing statement with respect to lottery winnings unless it 
tive), As required by former section 9-401(1), SP: filed fi- amends the indication of collateral covered to include lot- 
nancing statements in both the office of the State Y Secre- tery winnings (e.g., by adding "accounts," "rights to pay- 
tary of State and the office of the Shelby County Recorder ment for lottery winnings," or the like), If the,continuation 
of Deeds. Under this article, a continuation statement statement does not amend the indication of collateral, the 
must be filed. in the office of the State Y Secretary of State. continuation statement will be effective to continue the ef- 
See section 9-501(a)(2). The timely filing of a continuation fectiveness of the financing statement only with respect to 
statement in that office on or after July 1, 2001; would "zeneral intangibles" as defined in this article. 
be effective to continue the effectiveness of the financing Example 7; The facts are as in Example 6, except that 
statement (and thus continue the perfection of the secu- the pre-July 1, 2001, financing statement. covers "all ac- 
rity interest), even if the financing statement filed with counts and general intangibles," Even though rights to 
the county recorder lapses. payment for lottery winnings are "general intangibles" 
6, Continuation Statements. In some cases, iis ar- under former article 9 and "accounts" under this article, 
ticle reclassifies collateral covered bya financing state- an on or after July 1, 2001, continuation statement would 
ment filed under former article 9. For example, collateral continue the effectiveness of the pre-July 1, 2001, financ- 
consisting of the right to payment for real property sold ing statement with respect. to lottery winnings. There 
would be a "general intangible" under the former article would be no need to amend the indication of collateral cov- 
but an "account" under this article. To continue perfec- ered, inasmuch as the indication ("accounts") satisfies the 
tion under those circumstances, a continuation statement requirements of this article. 


must comply with the normal requirements for a con- 
tinuation statement. See section 9-515. In addition, the ANNOTATIONS 


pre-July 1, 2001, financing statement and continuation Effective dates. — Laws 2001, ch. 139, § 155 makes 


statement, taken together, must satisfy the requirements the Uniform Commercial Code - Secured Transactions Act 
of this article concerning the sufficiency of the debtor's effective July 1, 2001. 


55-9-706. Temporary transition provision; when initial financing 
statement suffices to continue effectiveness of financing 
statement. 


(a) The filing of an initial financing statement in the office specified in Section 55-9-501 NMSA 
1978 continues the effectiveness of a financing statement filed before July 1, 2001 if: 

(1) the filing of an initial financing statement in that office would be effective to perfect a 
security interest under this act; 

(2) the pre-effective-date financing statement was filed in an office in another state or an- 
other office in this state; and 

(8) the initial financing statement satisfies Subsection (c) of this section. 

(b) The filing of an initial financing statement under Subsection (a) of this section continues 
the effectiveness of the pre-effective-date financing statement: 

(1) ifthe initial financing statement is filed before July 1, 2001, for the period provided in 
Section 55-9-403 NMSA 1978 as it existed prior to July 1, 2001, with respect to a financing state- 
ment; and 

(2) if the initial financing statement is filed after July 1, 2001, for the period provided in 
Section 55-9-515 NMSA 1978 with respect to an initial financing statement. 

(c) To be effective for purposes of Subsection (a) of this section, an initial financing st ACeIeR 
must: 

(1) satisfy the requirements of Sections 55-9-501 through 55- 9-526 NMSA 1978 for an 
initial financing statement; 

(2) identify the pre-effective- date financing statement by indicating the office in which 
the financing statement was filed and providing the dates of filing and file numbers, if any, of the 
financing statement and of the most recent continuation statement filed with respect to the financ- 
ing statement; and 

(3) indicate that the pre-effective- date Ananeeny statement remains effective. 
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History: Laws 2001, ch. 189, § 150. 
OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB Ir. the UCC. All 
rights reserved. 

1. Continuation of Financing Statemante Not Filed in 
Proper Filing Office Under This Article. This section deals 
with continuing the effectiveness of financing statements 
that are filed in the proper state and office under former 
article 9, but which would be filed in the wrong state or in 
the wrong office of the proper state under this article. Sec- 
tion 9-705(d) provides that, under these circumstances, 
filing a continuation statement after the effective date 
of this article in the office designated by former article 9 
would not be effective, This section provides the means by 
which the effectiveness of such a financing statement can 
be continued if this article governs perfection under the 
applicable choice of law rule: Filing an initial financing 
statement in the office specified by section 9-501. 

Although it has the effect of continuing the effective- 
ness of a pre-July 1, 2001, financing statement, an initial 
financing statement described in this section is not a con- 
tinuation statement. Rather, it is governed by the rules 
applicable to initial financing statements. (However, the 
debtor need not authorize the filing. See section 9-707.) 
Unlike a continuation statement, the initial financing 
statement described in this section may be filed any time 
during the effectiveness of the pre-July 1, 2001, financing 
statement - even before this article is enacted - and not 
only within the six months immediately prior to lapse. In 
contrast to a continuation statement, which extends the 
lapse date of a filed financing statement for five years, the 
initial financing statement has its own lapse date, which 
bears no relation to the lapse date of the pre-July 1, 2001, 
financing statement whose effectiveness the initial financ- 
ing statement continues, See subsection (b). 

As subsection (a) makes clear, the filing of an initial fi- 
nancing statement under this section continues the effec- 
tiveness of a pre-July 1, 2001, financing statement. If the 
effectiveness of a pre-July 1, 2001, financing statement 
lapses before the initial financing statement is filed, the 
effectiveness of the pre-July 1, 2001, financing statement 
cannot be continued, Rather, unless the security interest 
is perfected otherwise, there will be a period during which 
the security interest is unperfected before becoming per- 
fected again by the filing of the initial financing statement 
under this section. 
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If an initial financing statement is filed under this sec- 
tion before July 1, 2001, it takes effect on July 1, 2001, (as- 
suming that it is ineffective under former article 9), Note, 
however, that former article 9 determines whether the 
filing office is obligated to accept such an initial financ- 
ing statement. For the reason given in the preceding para- 
graph, an initial financing statement filed before July 1, 
2001, does not continue the effectiveness of a pre-July 1, 
2001, financing statement unless the latter remains effec- 
tive on July 1, 2001. Thus, for example, if the effectiveness 
of the pre-July 1, 2001, financing statement lapses before 
July 1, 2001, the initial financing statement would not 
continue its effectiveness. 

2. Requirements of Initial Financing Statement Filed 
in Lieu of Continuation Statement. Subsection (c) sets 
forth the requirements for the initial financing statement 
under subsection (a); These requirements are needed to 
inform searchers that the initial financing statement oper- 
ates to continue a financing statement filed elsewhere and 
to enable searchers to locate and discover the attributes 
of the other financing statement. The notice-filing policy 
of this Article applies to the initial financing statements 
described in this section. Accordingly, an initial financing 
statement that substantially satisfies the requirements of 
subsection (c) is effective, even if it has minor errors or 
omissions, unless the errors or omissions make the financ- 
ing statement seriously misleading. See Section 9-506 [55- 
9-506 NMSA 1978]. 

A single initial financing statement may continue the 
effectiveness of more than one financing statement filed 
before this Article's effective date. See Section 1-106 [55- 
1-106 NMSA 1978] (words in the singular include the 
plural). If a financing statement has been filed in more 
than one office in a given jurisdiction, as may be the case 
if the jurisdiction had adopted former Section 9-401(1) 
[55-9-401(1) NMSA 1978], third alternative, then an iden- 
tification of the filing in the central filing office suffices for 
purposes of subsection (c)(2). If under this Article the 'col- 
lateral is of a type different from its type under former Ar- 
ticle 9 — as would be the case, e.g., with a right to payment 
of lottery winnings (a "general intangible" under former 
Article 9 and an "account" under this Article), then sub- 
section (c) requires that the initial financing statement 
indicate the type under this Article, 


ANNOTATIONS 


Effective dates. — Laws 2001, ch. 139, § 155 makes 
the Uniform Commercial Code - Secured Transactions Act 
effective July 1, 2001. 


55-9-707. Temporary transition provision; amendment of pre-effective- 
date financing statement. 


(a) In this section, "pre-effective-date financing statement" means a financing BkaLeTBED filed 
before July 1, 2001. 2 

(b). After seatkp 1, 2001, a person may add or delete collateral covered by, continue or terminate 
the effectiveness of, or otherwise amend the information provided in, a pre-effective-date financ- 
ing statement only in accordance with the law of the jurisdiction governing perfection as provided 
in Sections 55-9-301 through 55-9-338 NMSA 1978. However, the effectiveness of a pre-effective- 
date financing statement also may be terminated in: accordance with the law of the jurisdiction in 
which the financing statement is filed. t 

(c) Except as otherwise provided in Subsection (d) of this gaetion if the law of this state governs 
perfection of a security interest, the information in a pre-effective-date financing statement may 
be amended after July 1, 2001 only if: 

' (1) the pre-effective-date financing statement and an amendment are filed in the office 
specified in Section 55-9-501 NMSA 1978; 
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_ (2) an amendment is filed in the office specified in Section 55-9-501 NMSA 1978 concur- 
rently with, or after the filing in that office of, an initial financing statement that satisfies Subsec- 
tion (c) of Section 149 [55-9-705 NMSA 19778] of this act; or 
(8) an initial financing statement that provides the information as amended and satisfies 
Subsection (c) of Section 149 [55-9-705 NMSA 1978] of this act is leah in the office specified in Sec- 
tion 55-9-501 NMSA 1978. 

(d). If the law of this state governs perfection of a af wins interest, the effectiveness of a pre- 
effective-date financing statement may be continued only under Subsections (d) and (f) of Sec- 
tion 148 [55-9-704 NMSA 1978] of this act or Section 149 [55-9-705 NMSA 1978] of this act. 

(e) Whether or not the law of this state governs perfection of a security interest, the effective- 
ness of a pre-effective-date financing statement filed in this state may be terminated after July 1, 
2001 by filing a termination statement in the office in which the pre-effective-date financing state- 
ment is filed, unless an initial financing statement that satisfies Subsection (c) of Section 149 of 
this act has been filed in the office specified by the law of the jurisdiction governing perfection as 
provided in Sections 55-9-301 thpneh 55-9-342 NMSA 1978 as the office in which to file a financ- 
ing statement. 


History: Laws 2001, ch. 139, § 151. " to a pre-operative-date financing statement. Under sub- 
section (c)(1), if the financing statement is filed in the ju- 


OFFICIAL COMMENTS risdiction and office determined by this article, then an 
UCC Official Comments © by ALI & the NCCUSL. Re- effective amendment may be filed in the same office. 
produced with permission of the PEB for the UCC. All Example 3: D is a corporation organized under the law 


of State Z. It owns equipment located in State Z. Before 
the operative date of this article, SP perfected a secu- 
rity interest in the equipment by filing in two offices in 
State Z, a local filing office and the office’of the Secretary 
of State. See former section 9-401(1) (third alternative). 
State Z enacts this article and specifies in section 9-501 
that a financing statement covering equipment is to be 
filed in the’ office of the Secretary of State. SP wishes to 
assign its power as secured party of record. Under subsec- 
tion (b), the substantive law of State Z applies. Because 
the pre-operative-date financing statement is filed in the 
' office’ specified in subsection (c)(1) as enacted by State’ Z, 
SP may effectuate the assignment by filing an amend- 
ing statement may be terminated in accordance with the ment under section 9-514 with the office of the Secretary 


substantive law of the jurisdiction-in which the financing of State. SP need not amend the local filing, and the prior- 
statement is filed. See comment 5, below: ity of the security interest perfected by the filing of the 


Example 1: D is a corporation organized under the law financing statement would not be affected by the failure 


rights reserved. 

1. Scope of This Section. This section addresses post- 
operative- -date amendments to pre-operative-date financ- 
ing statements. 

2. Applicable Law. Determining how to amend a pre- 
operative-date financing statement requires one first to 
determine the jurisdiction whose law applies. Subsection 
(b) provides that, as a general matter; post-operative-date 
amendments to pre-operative-date financing statements 
are effective only if they are accomplished in accordance 
with the substantive (or local) law of the jurisdiction gov- 
erning perfection under part 3 of this article. However, 
under certain circumstances, the effectiveness of a financ- 


of State Y. It owns equipment located in State X. Under to amend the local filing. 
former article 9, SP properly perfected a security inter- If a pre-operative-date financing statement is filed in 
est in the equipment by filing a financing statement in an office other than the one specified by section 9-501 of 
State X. Under this article, the law of State Y governs per- the relevant jurisdiction, then ordinarily an amendment 
fection of the security interest. See sections 9-301, 9-307. filed in that office is ineffective, (Subsection (e) provides 
After this article becomes operative, SP wishes to amend an exception for termination statements.) Rather, the 
the financing statement to reflect a change in D's name, amendment must be effectuated by a filing in the juris- 
Under subsection (b), the financing’ statenient may be diction and_ office determined by this article, That filing 
amended in accordance with the law of State Y, i.e., in ac- may consist of an initial financing statement followed by 
cordance with subsection (c) as enacted in State Y. an amendment, an initial financing statement together 
Example 2: The facts are as in Example 1, except that with an amendment, or an initial financing statement 
SP’ wishes 4o‘terminate thé ‘effectiveness of thé State X =! that indicates the information provided in the financing 
filing. The first sentence of subsection (b) provides that statement, as amended. Subsection (¢)(2) encompasses the 
the financing statement may be terminated after the op- first two options; subsection (c)(3) contemplates the last. 
erative date of this article in accordance with the law of Tn each instance, the initial financing statement must sat- 
State Y, i.e., in accordance with subsection (c) as enacted isfy section 9-706(c), 
in State Y: However, the second sentence’ provides that |) 4. Continuation. Subsection (d) ae va the two meth- 
the financing statement also may be’terminated in accor- ods by which a secured party may continue the effective- 
dance with the law of jurisdiction in which it is filed, i.e., ness of a pre-operative-date financing statement under 
in accordance with subsection (e) as enacted in State X. If this part. The comments to sections 9-705 and 9-706 ex- 
the pre-operative-date financing statement is filed in the plain these methods. 
jurisdiction whose law governs perfection (here, State Y), 5. Termination. The effectiveness of a pre- -operative- 
then both sentences would designate the law of State Y as date financing statement may be terminated pursuant to 
applicable to the termination of the financing statement. subsection (c). This section also provides an alternative 
That is, the financing statement could be terminated in method for accomplishing this result: Filing a termina- 
accordance with subsection (c) or (e) as enacted in State Y. tion statement in the office in which the financing state- 
3. Method of Amending. Subsection (c) provides three -ment is filed. The alternative ‘method becomes unavail- 
methods of effectuating a post-operative-date amendment able once an initial financing statement that relates to 
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the pre-operative-date financing statement and satisfies This section affords another option to SP. Subsection (b) 
section 9-706(c) is filed in the jurisdiction and office deter- provides that the effectiveness of a financing statement 
mined by this article. may be terminated either in accordance with the law of 
Example 4; The facts are as in Example 1, except that the jurisdiction governing perfection (here, State Y) or in 
SP wishes to terminate a financing: statement filed in accordance with the substantive law of the jurisdiction 
State X: ‘As explained in Example 1, the financing state- in which the financing statement is filed (here, State.X), 
ment may be,amended in accordance with the law of ju+ Applying the law of State X, the financing statement is 
risdiction governing perfection under this article, i.e., in filed in "this state," i.e,, State X, and subsection (e) ap- 
accordance with the substantive law of State Y: As en- plies, Accordingly, the effectiveness of the financing state- 
acted in State Y, subsection (c)(1) is inapplicable because ment can be terminated by filing a termination statement 
the financing statement was not filed in the State Y filing in the State X office in which the financing statement is 
office specified in section 9-501, Under subsection (c)(2), filed, unless an initial financing statement that relates to 
the financing statement may be amended by filing in the the financing statement and satisfies section 9-706(c) as 
State Y filing office either an initial financing statement enacted in State X has been filed in the jurisdiction and 
followed by a termination statement or an initial financ- office determined by this article (here, the State Y filing 
ing statement together with a termination statement. office). 
(The financing statement also may be amended under aa 
subsection (c)(3), but the resulting initial financing state- ANNOTATIONS 
ment is likely to be very confusing.) In each instance, the Effective dates. — Laws 2001, ch. 139, § 155 makes 


initial financing statement must satisfy section 9-706(c). the Uniform Commercial Code -\Secured Transactions Act 
Applying the law of State Y, subsection (e) is inapplicable, effective July 1, 2001. ; 


because the financing statement was not filed in "this 
state," i.e:, State Y. 


55- 9-708. Temporary tvahsttfon provision; persons entitled to file initial 
financing statement or continuation statement. 


A person may file an initial financing statement or a continuation statement under Sections 145 
through 152 of this act if: 
(1). the secured party of record authorizes the filing; and 
(2) the filing is necessary under Sections 145 through, 153 of this act: 
(A) to continue the effectiveness of a financing statement filed before July 1, 2001; or 
bei to Darien or continue the perfection of a security interest. 


History: Laws 2001, ch. 139, § 152. whose filing the debtor already has authorized, this sec- 


OFFI CIAL C OMMENT S tion does not require authorization from the debtor. 

UCC Official Cammenta © by ALI & the NCCUSL. Re- DTATIONS 
produced with permission of the PEB for the UCC, All Effective dates. — Laws 2001, ch, 139, § 155 makes 
rights reserved. the Uniform Commercial Code - Secured Transactions Act 

This section permits a secured party to file an initial effective July 1, 2001. 
financing statement or continuation statement necessary, Compiler's notes. — The references to Sections 145 
under this part to continue the effectiveness of a financ- through 152 of this act and 145 through 153 of this 
ing statement filed before July 1, 2001, or to perfect or act, should apparently refer to Laws 2001, ch. 139, Sec- 
otherwise continue the perfection of a security interest. tions 146 through 152 [55-9-702 through 55-9-708 NMSA 
Because a filing described in this section typically oper- 1978] and 146 through 153 [55-9-702 through 55-9-709 


ates to continue the effectiveness of.a financing statement NMSA 1978]. Laws 2001, ch. 139, § 145 is codified at 55- 
8- 510 NMSA 1978. 


55-9-709. Temporary transition provision; priority. 


(a) This act determines the priority of conflicting claims to collateral. However, if the relative 
priorities of the claims were established before July 1, 2001, Chapter 55, Article 9 NMSA 1978 as 
it existed before that date determines priority. 

(b) For purposes of Subsection (a) of Section 55-9-322 N MSA 1978, the priority of a security i in- 
terest that becomes enforceable under Section 55-9-203 NMSA 1978 dates from July 1, 2001 if the 
security interest is_perfected under this act by the filing of a financing statement. before that date 
which would not have been effective to perfect the security interest under Chapter 55; Article 9 
NMSA 1978 as it existed before’ July 1, 2001. This subsection does not apply to conflicting security 
interests, each of which is perfected by the filing of such a financing statement. 
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History: Laws 2001, ch. 189, § 153. 
OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC, All 
rights reserved. 

1. Law Governing Priority. Ordinarily, this article de- 
termines the priority of conflicting claims fo collateral. 
However, when the relative priorities of the claims were 
established before July 1, 2001, former article 9 governs. 

Example 1: In 1999, SP- 1 obtains a security interest in 
a right to payment for goods sold ("account"). SP-1 fails 
to file a financing statement. This article takes effect on 
July 1, 2001. Thereafter, on August 1, 2001, D creates a 
security interest in the same account in favor of SP-2, who 
files a financing statement. This article determines the 
relative priorities of the claims, SP-2's security interest 
has priority under section 9-322(a)(1), 

Example 2: In.1999, SP-1 obtains a security interest in 
a right to payment for goods sold ("account"). SP-1 fails to 
file a financing statement. In 2000, D creates a security 
interest in the same account in favor of SP-2, who like- 
wise fails to file a financing statement. This article takes 
effect on July 1, 2001. Because the relative priorities of 
the security interests were established before the effec- 
tive date of this article, former article 9 governs priority, 


UNIFORM COMMERCIAL CODE 


and SP-1's security interest has priority under former sec-_ 


tion 9-312(5)(b). 

Example 3: The facts are as in Example 2, except that, 
on August 1, 2001, SP-2 files a proper financing state- 
ment under this article. Until August 1, 2001, the rela- 
tive priorities of the security interests were established 
before July 1, 2001, as in Example 2. However, by taking 
the affirmative step of filing a financing statement, SP-2 
established anew the relative priority of the conflicting 
claims on or after July 1, 2001. Thus, this article deter- 
mines priority. SP-2's security interest has priority under 
section 9-322(a)(1). 

As Example 3 illustrates, relative priorities that are "es- 
tablished" before July 1, 2001, do not necessarily remain 
unchanged on or after July 1, 2001. Of course, unlike pri- 
ority contests among unperfected security interests, some 
priorities are established permanently, e.g., the rights of 
a buyer of property who took free of a security interest 
under former article 9. 

One consequence of the rule in subsection (a) is that the 
mere taking effect of this article does not of itself adversely 
affect the priority of conflicting claims to collateral. 

Example 4: In 1999, SP-1 obtains a security interest in 
a right to payment for lottery winnings (a "general intan- 
gible" as defined in former article 9 but an "account" as 
defined in this article). SP-1's security interest is unper- 
fected because its filed financing statement covers only 
"accounts." In 2000, D creates a security interest in the 
same right to payment in favor of SP-2, who files a financ- 
ing statement covering "accounts and general intangibles." 
Before this article takes effect on July 1, 2001, SP-2's per- 
fected security interest has priority over SP-1's unperfected 


security interest under former section 9-312(5), Because . 


the relative priorities of the security interests were estab- 
lished before July 1, 2001, former article 9 continues to gov- 
ern priority on or after July 1, 2001. Thus, SP-2's priority is 
not adversely affected by this article's having taken effect. 
Note that were this article to govern priority, SP-2 would 
become subordinated to SP-1 under section 9-322(a)(1), 
even though nothing changes other than this article's 
having taken effect. Under section 9-704, SP-1's security 
interest would become perfected; the financing state- 
ment covering "accounts" adequately covers the lottery 
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winnings and complies with the other perfection require- 
ments of this article, e.g:, it is filed in the proper office. 

Example 5: In 1999, SP-1 obtains a security interest in 
a right to payment for lottery winnings - a "general intan- 
gible" (as defined under former article 9), SP-1's security 
interest is unperfected because its filed financing statement 
covers only "accounts." In 2000, D creates a security interest 
in the same right to payment in favor of SP-2, who makes 
the same mistake and also files a financing statement cover- 
ing only "accounts." Before this article takes effect on July 1, 
2001, SP-1's unperfected security interest has priority over 
SP-2's unperfected security interest, because SP-1's security 
interest was the first. to attach. See former section 9-312(5) 
(b). Because the relative priorities of the security interests 
were established before July 1, 2001, former article 9 con- 
tinues to govern priority on or after July 1, 2001. Although 
section 9-704 makes both security interests perfected for 
purposes of this article, both are unperfected under former 
article 9, which determines their relative priorities. 

2. Financing Statements Ineffective Under Former Ar- 
ticle 9 but Effective Under This Article. If this article de- 
termines priority, subsection (b) may apply. It deals with 
the case in which a filing that occurs before July 1, 2001, 
would be ineffective to perfect a security interest under 
former article 9 but effective under this article. For pur- 
poses of section 9-322(a), the priority of a security interest 
that attaches on or after July 1, 2001, and is perfected in 
this manner‘dates from July 1, 2001. 

Example 6: In 1999, SP-1 obtains a security interest 
in D's existing and after-acquired instruments and files 
a financing statement covering "instruments." In 2000, 
D grants a security interest in its existing and after- 
acquired accounts in favor of SP-2, who files a financing 
statement covering "accounts." On or after July 1, 2001, 
one of D's account debtors gives D a negotiable note to evi- 
dence its obligation to pay an overdue account. Under the 
first-to-file- or-perfect rule in section 9-322(a), SP-1 would 
have priority in the instrument, which constitutes SP-2's 
proceeds. SP-1's filing in 1999 was,earlier than SP-2's in 
2000. However, subsection (b) provides that, for purposes 
of section 9-322(a), SP-1's priority dates from the time this 
article takes effect (July 1, 2001). Under section 9-322(b), 
SP-2's priority with respect to the proceeds (instrument) 
dates from its filing as to the original collateral (accounts). 
Accordingly, SP-2's security interest would be senior. 

Subsection (b) does not apply to conflicting security in- 
terests each of which is perfected by a pre-July 1, 2001, 
filing that was not effective under former article 9 but is 
effective under this article. 

Example 7: In 1999, SP-1 obtains a security’ slatabst 
in D's existing and after-acquired instruments and files 
a financing statement covering "instruments." In 2000, 
D grants a security interest in its existing and after- 
acquired instruments in favor of SP-2, who files a financ- 
ing statement covering "instruments." After this article 
takes effect on July, 1, 2001, one of D's account debtors 
gives D a negotiable note to evidence its obligation to pay 
an overdue account. Under the first-to-file-or-perfect rule 
in section 9-322(a), SP-1 would have priority in the instru- 
ment. Both filings are effective under this article, see sec- 
tion 9-705(b), and SP-1's filing in 1999 was earlier than 
SP-2's in 2000. Subsection (b) does not change this result. 


ANNOTATIONS 


Effective dates. — Laws 2001, ch. 139, § 155 makes 
the Uniform Commercial Code - Secured Transactions Act 
effective July 1, 2001. 24 
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55-9-710. Repealed. 


Repeals. — Laws 2011, ch. 134, § 24 repealed NMSA 
1978, as enacted by Laws 2001, ch. 139, § 154, relating toa 
temporary transition provision, effective July 1, 2011. For 


SECURED TRANSACTIONS 


55-9-802 


provisions of former section, see the 2010 NMSA 1978 on 


NMOneSource.com. 


PART 8 
SECURITY INTEREST 


55-9-801. Effective date. 


The effective date of the provisions of this 2013 act is July 1, 2013. 


History: 1978 Comp., § 55-9-801, enacted by Laws 
2013, ch. 137, § 20. 


OFFICIAL COMMENTS 


UCC Official Comments © by ALI & the NCCUSL. Re- 
produced with permission of the PEB for the UCC. All 
rights reserved. 

These transition provisions largely track the provisions 
of Part 7, which govern the transition to the 1998 revi- 
sion of this Article. The Comments to the sections of Part 
7 generally are relevant to the corresponding sections of 
Part 8. The 2010 amendments are less far-reaching than 
the 1998 revision. Although Part 8 does not carry forward 
those Part 7 provisions that clearly would have no appli- 
cation to the transition to the amendments, as a matter of 
prudence Part 8 does carry forward all Part 7 provisions 
that are even arguably relevant to the transition. 

‘The most significant transition problem raised by the 
2010 amendments arises from changes to Section 9-503(a) 
[55-9-503(a) NMSA 1978], concerning the name of the 
debtor that must be provided for a financing statement to 
be sufficient. Sections 9-805 and 9-806 [55-9-805 and 55-9- 
806 NMSA 1978] address this problem. 

Example: On November 8, 2012, Debtor, an individual 
whose "individual name" is "Lon Debtor" and whose prin- 
cipal residence is located in State A, creates a security 
interest in certain manufacturing equipment. On No- 
vember 15, 2012, SP perfects a security interest in the 
equipment under Article 9 (as in effect prior to the 2010 
amendments) by filing a financing statement against 
"Lon Debtor" in the State A filing office. On July 1, 2013, 
the 2010 amendments, including Alternative A to Sec- 
tion 9-503(a) [55-9-503(a) NMSA 1978], take effect in 
State A. Debtor's unexpired State A driver's indicates 
that Debtor's name is "Polonius Debtor." Assuming that 
a search under "Polonius Debtor" using the filing of- 
fice's standard search logic would not disclose the filed 


55-9-802. Applicability. 


financing statement, the financing statement would be 
insufficient under amended Section 9-503(a)(4) (Alt. A) 
[55-9-5038(a)(4) NMSA 1978]. However, Section 9-805(b) 
[55-9-805(b) NMSA 1978] provides that the 2010 amend- 
ments do not. render the financing statement ineffective. 
Rather, the financing statement remains effective — even 
if it has become seriously misleading—until it would have 
ceased to be effective had the amendments not taken ef- 
fect. See Section 9-805(b)(1) [55-9-805(b)(1) NMSA 1978]. 
SP can continue the effectiveness of the financing state- 
ment by filing a continuation statement with the State A 
filing office. To do so, however, SP must amend Debtor's 
name on the financing statement to provide the name that 


_ is sufficient under Section 9-5038(a)(4) (Alt. A) at the time 


the continuation statement is filed. See Section 9-805(c), 
(e) [55-9-805(c), (e) NMSA 1978]. 

The most significant transition problem addressed by 
the 1998 revision arose from the change in the choice-of- 
law rules governing where to file a financing statement. 
The 2010 amendments do not change the choice-of-law 
rules. Even so, the amendments will change the place to 
file in a few cases, because certain entities that were not 
previously classified as "registered organizations" would 
fall within that category under the amendments. 


ANNOTATIONS 


Effective dates. — Laws 2018, ch. 137, § 20 made the 
provisions of Laws 2018, ch. 137 effective July 1, 2013. 

Applicability. — Laws 2018, ch. 137, § 21 provided 
that: 

(a) Except as otherwise provided in this part, this 
2013 act applies to a transaction or lien within its scope, 
even if the transaction or lien was entered into or created 
before this 2013 act takes effect. 

(b) This 2013 act does not affect an action, case or pro- 
ceeding commenced before this 2013 act takes effect. 


(a) Except as otherwise provided in this part, this 2013 act applies to a transaction or lien 
within its scope, even if the transaction or lien was entered into or created before this 2013 act 


takes effect. 


(b) This 2013 act does not affect an action, case or proceeding commenced before this 2013 act 


takes effect. 


History: 1978 Comp., § 55-9-802, enacted by Laws 
20138, ch. 187, § 21. 
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55-9-803. Security interest perfected before effective date. 


(a) A security interest that is a perfected security interest immediately before this 2013 act 
takes effect is a perfected security interest under Chapter 55, Article 9 NMSA 1978, as amended 
by this 2013 act, if, when this 2018 act takes effect, the applicable requirements for attachment 
and perfection under Chapter 55, Article 9 NMAt 1978, as amended by this 2013 act, are satisfied 
without further action. 

(b) Except as otherwise provided in Section. 55-9-805 NMSA 1978, if, immediately before this 
2013 act takes effect, a security interest is a perfected security interest but the applicable require- 
ments for perfection under Chapter 55, Article 9 NMSA 1978, as amended by this 2013 act, are not 
satisfied when this act takes effect, the security interest remains perfected thereafter only if the 
applicable requirements for perfection under Chapter 55, Article 9 NMSA 1978, as amended aby 
this 2013 act, are satisfied within one year after this 2013 act:takes effect. 


History: 1978 Comp., § 55-9-803, enacted by Laws Effective dates. — Laws 2013, ch. 137, § 20 made the 
2018, ch. 187, $ 22. provisions of Laws 2013, ch. 137 effective July 1, 2013. ' 


55-9-804. Security interest unperfected before effective date. 


A security interest that is an unperfected security interest immediately before this 2013 act 
takes effect becomes a perfected security interest: 

(a) without further action, when this 2018 act takes effect, if the applicable requirements for 
perfection under Chapter 55, Article 9 NMSA 1978, as amended by this 2013 act, are satisfied be- 
fore or at that time; or 

(b) when the applicable requirements for perfection are satisfied if the Dequensiianis are satis- 
fied after that time. 


History: 1978 Comp., § 55-9-804, enacted by Laws Effective dates. — Laws 2018, ch. 137, § 20 made the 
2013, ch. 137, § 23. provisions of Laws 2018, ch. 137 effective July 1, 2018. 


55-9-805. Effectiveness of action taken before effective date. 


(a) The filing of a financing statement before this 2013 act takes effect is effective to perfect a 
security interest to the extent the filing would satisfy the applicable nde pang for perfection 
under Chapter 55, Article 9 NMSA1978, as amended by this 2013 act. 

(b) This 2013 act does not render SHORBCEY 6 an effective financing statement that, before this 
2018 act takes effect, is filed and satisfies the applicable requirements for perfection under the law 
of the jurisdiction governing perfection as provided in Chapter 55, Article 9 NMSA 1978 as it ex- 
isted before amendment, However, except as otherwise provided in Subsections (c) and (d) of this 
section and Section 55-9-806 NMSA 1978, the financing statement ceases to be effective: 

(1) if the financing statement is filed in this state at the time the financing statement 
would have ceased to be effective had this 2013 act not taken effect; or | 
(2) ifthe financing statement is filed in another jurisdiction, at the earlier of: 
(A) the time the financing statement would have ceased to be effective under the law 
of that jurisdiction; or 
(B) June 30, 2018. 

(c) The filing of a continuation statement after this 2018 act takes effect does not continue the 
effectiveness of a financing statement filed before this 2013 act takes effect. However, upon the 
timely filing of a continuation statement after this 2013 act takes effect, and in accordance with 
the law of the jurisdiction governing perfection as provided in Chapter 55, Article 9 NMSA 1978, 
as amended by this 2013 act, the effectiveness of a financing statement filed in the same office in 
that jurisdiction before this 2013 act takes effect continues for the period provided by the law of 
that jurisdiction. 

(d) Subparagraph (B) of Paragraph (2) of Subsection (b) of this section applies to a financing 
statement that, before this 2013 act takes effect, is filed against a transmitting utility and satisfies 


1118 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


55-9-806 SECURED TRANSACTIONS 55-9-807 


the applicable requirements for perfection under the law of the jurisdiction governing perfection 
as provided in Chapter 55, Article 9 NMSA 1978, as it existed before amendment, only to the ex- 
tent that Chapter 55, Article 9 NMSA 1978, as amended by this 2013 act, provides that the law of 
a jurisdiction other than the jurisdiction in which the financing statement is filed Say perfec- 
tion of a security interest in collateral covered by the financing statement. 

(e) A financing statement that includes a financing statement filed before this 2013 act takes 
effect and a continuation statement filed after this 2013 act takes effect is effective only to the 
extent that it satisfies the requirements of Part 5, as amended by this 2013 act; ‘for an initial fi- 
nancing statement. A financing statement that indicates that the debtor is a decedent's estate in- 
dicates that the collateral is being administered by a personal representative within the meaning 
of Paragraph (2) of Subsection (a) of Section 55-9-503 NMSA 1978, as amended by this 2013 act. A 
financing statement that indicates that the debtor is a trust, or is a trustee acting with respect to 
property held in trust, indicates that the collateral is held in a trust within the meaning of Para- 
graph (3) of Subsection (a) of Section 55-9-503 NMSA 1978, as amended by this 2013 act. 


History: 1978 Comp., § 55-9-805, enacted by Laws Effective dates. — Laws 2013, ch. 187, § 20 made the 
2013, ch. 137, § 24. provisions of Laws 2013, ch. 137 effective July 1, 2013. 


55-9-806. When initial financing statement suffices to continue 
effectiveness of financing statement. 


(a) The filing of an initial financing statement in the office specified in Section 55-9-501 NMSA 
1978 continues the effectiveness of a financing statement filed before this 2013 act takes effect if: 

(1) the filing of an initial financing statement in that office would be effective to perfect a 
security interest under Chapter 55, Article 9 NMSA 1978,'as amended by this 2013 act; 

(2) the pre-effective-date financing statement was filed in an office in another state; and 

(3) the initial financing statement satisfies Subsection (c) of this section. 

(b) The filing of an initial financing statement under Subsection (a) of this section continues 
the effectiveness of the pre-effective-date financing statement: 

(1) if the initial financing statement is filed before this 2013 act takes effect, for the period 
provided in unamended Section 55-9-515 NMSA 1978 with respect to an initial financing state- 
ment; and 

. (2) if the initial financing statement is filed after this 2013 act takes effect, for the period 
provided in Section 55-9-515 NMSA 1978, as amended by this 2013 act, with respect to an initial 
financing statement. 

(c) To be effective for purposes of Subsection (a) of this section, an initial financing statement 
must: 

(1) satisfy the requirements of Part 5, as amended by this 2013 act, for an initial financing 
statement; 

(2) identify the pre-effective-date financing statement by indicating the office in which 
the financing statement was filed and providing the dates of filing and file numbers, if any, of the 
financing statement and of the most recent continuation statement filed with respect to the financ- 
ing statement; and 

(3) indicate that the pre-effective-date financing statement remains effective. 


History: 1978 Comp., § 55-9-806, enacted by Laws Effective dates, — Laws 2013, ch, 187, § 20 made the 
2013, ch. 137, § 25. provisions of Laws 2018, ch. 187 effective July 1, 2013, 
55-9-807. Amendment of pre-effective-date financing statement. 


(a) As used in this section, "pre-effective-date financing statement" means a financing state- 
ment filed before this 2013 act takes effect. 

(b) After this 2013 act takes effect, a person may add or delete collateral covered by, continue or 
terminate the effectiveness of, or otherwise amend the information provided in, a pre-effective-date 
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financing statement only in accordance with the law of the jurisdiction governing perfection as 
provided in Chapter 55, Article 9 NMSA 1978,.as amended by this 2018 act. However, the effective- 
ness of a pre-effective-date financing statement. also may be terminated in accordance with the 
law of the jurisdiction in which the financing statement is filed. 

(c) Except as otherwise provided in Subsection (d) of this section, if the law of this state gov- 
erns perfection of a security interest, the information in a pre-effective-date financing statement 
may be amended after this 2013 act takes effect only if: 

(1) the pre-effective-date financing statement and an amendment are filed in the office 
specified in Section 55-9-501 NMSA 1978; 

(2) an-amendment is filed in the office specified in Section 55-9-501:. NMSA 1978 concur- 
rently with, or after the filing in that office of, an initial financing statement that satisfies Subsec- 
tion (c) of Section 55-9-806 NMSA 1978; or 

(3). an initial financing statement that provides the information as ataoniled and that sat- 
isfies Subsection (c) of Section 55-9-806 NMSA 1978, is filed in the office specified in Section 55-9- 
501 NMSA 1978. 

(d) Ifthe law of this state governs perfection of a security interest, the effectiveness of a pre- 
effective-date financing statement may be continued only pursuant to Subsections (c) and (e) ‘of 
Section 55-9-805 or Section 55-9-806 NMSA 1978. 

(e) Whether or not the law of this state governs perfection. of a security interest, the effective- 
ness of a pre-effective-date financing statement filed in this state may be terminated after this 
2013 act takes effect by filing a termination statement in the office in which the pre-effective-date 
financing statement is filed, unless an initial financing statement that satisfies Subsection (c) of 
Section 55-9-806 NMSA 1978 has been filed in the office specified by the law of the jurisdiction 
governing perfection as provided in Chapter 55, Article 9 NMSA 1978, as amended ay this 2013 
act as the office in which to file a financing statement. 


History: 1978 Comp., § 55-9-807, enacted by Laws Effective dates. — Laws 2013, ch. 137, § 20 made the 
2013, ch. 137, § 26. provisions of Laws 2013, ch. 137 effective July 1, 2013. 


55-9-808. Person entitled to file initial financing statement or 
continuation statement. 


A person may file an initial financing statement or a continuation statement under this part if: 
(a) the secured party of record authorizes the filing; and 
(b) the filing is necessary under this part: 
(1), to continue the effectiveness of a financing statement filed before this.2013 act takes’ 
effect; or 
(2) to perfect or continue the perfection of a security interest. 


History: 1978 Comp., § 55-9-808, enacted by Laws _ Effective dates. — Laws 2013, ch. 137, § 20 made the 
2013, ch. 137, § 27. _ provisions of Laws 2013, ch. 137 effective July 1, 2013. 


55-9-809. Priority. 

This 2013 act determines the priority of conflicting claims to collateral. However, if the rela- 
tive priorities of the claims are established before this.2013 act takes effect, Chapter 55, Article 9 
NMSA 1978, as it existed before amendment, determines priority. 


History: 1978 Comp., § 55-9-809, Pa by Laws Effective dates. — Laws 2013, ch. 137, § 20 made the 
2013, ch. 137, § 28. * provisions of Laws 2013, ch. 137 effective July 1, 2013. 
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55-12-101 EFFECTIVE DATE AND TRANSITION PROVISIONS 55-12-101 


ARTICLE 10 


Effective Date, Repealer and Miscellaneous | 


Compiler's notes. — Section 10-101 of ch. 96, Laws 1907, chapter 107, section 1, subsection 217, as amended, 
1961 provides: "This act shall become effective at mid- Laws 1903, chapter 94, sections 1 and 2, as amended, and 
night on December 31st following its’enactment. It ap- Laws 1907; chapter 107, section 1, subsections 218 and 
plies to transactions entered into and events pinta 219, as amended) and sections 26-2-11' and 26-2-22 New 
after that date." Approved March 23, 1961, . Mexico Statutes Annotated, 1953 compilation (being Laws 

Section 10-102 of ch. 96, Laws 1961 provides: "(1) The 1909, chapter 63, sections 10 and 21, as amended) and sec- 
following acts and all other acts and parts of acts inconsis- tions 33-1-25 through 33-1-35 New Mexico Statutes An- 
tent herewith are hereby repealed: notated, 1953 Compilation (being Laws 1959, chapter 179, 

"Sections 20-2-17 through 20-2-19 New Mexico Stat- sections 1 through 11) and sections 40-21-38 and 40-21-39 
utes Annotated, 1953 Compilation (being Laws 1897, New Mexico Statutes Annotated, 1953 Compilation (being 
chapter 73, sections 125 through 127, as amended) and Laws 1853-1854, page 25, as amended) and sections 48- 
sections 22-16-1 through 22-16-5 New Mexico Statutes 9-1 through 48-9-17 New Mexico Statutes Annotated, 
Annotated, 1953 Compilation (being Laws 1852-1853, ©‘ 1953 Compilation (being Laws 1929, chapter 138, sec- 
page 81, as amended) and sections 24-3-1 through 24-3-4 tions 1 through 17) and sections 48- 10- 5 through 48-10-9 
New ‘Mexico Statutes Annotated, 1953 Compilation (be-- © New Mexico Statutes Annotated, 1953 Compilation (being 
ing Laws 1905, chapter 79, sections 126 through 129, as Laws 1923, chapter 20, section 1, Laws 1925, chapter 88, 
amended) and sections 26-1-38 through 26-1-42 New Mex- __ section 1, Laws 1929, chapter 49,.section 1, and Laws 
ico Statutes Annotated, 1953 Compilation (being Laws . 1923, chapter 55, sections 1 and 2) and sections 

ARTICLE 11 
Amendment to Other Statutes. 

Compiler's notes. — Laws 1961, ch. 96, §§ 11-101 sections,which are now designated as 6-12-12, 14-8-4, 14- 
to 11-118 purported to enact Article 11 of the Uniform 11-10, 38-7-1, 42-9-17, 48-3-7, 48-7-1, 56-5-1 to 56-5-4, 56- 
Commercial Code. In fact, those sections merely amend 6-1, 56-6-3, and 56-6-6 to 56-6-8 NMSA 1978. 

ARTICLE 12 
Effective Date and Transition Provisions 

Sec. L s.. See. ce 
55-12-101. Effective date; ["old U.C.C." and "new U.C.C," 55-12-107. Transition provisions as to priorities. 

defined] . 55-12-108. Presumption that rule of law continues un- 
§5-12-102. Preservation of old transition provision. © 1a a changed. 
55-12-103. Transition to new U.C.C,; general rule, 55-12-109, Saving clause. 
55-12-104. Transition provision on change of require- 55-12-110, Temporary provision, effectiveness. 

ment of filing. 55-12-111. Temporary provision; effectiveness. 
55-12-105. Transition provision on change of place of fil- 

ing. 


55-12-106. Required refilings. 


55-12-101. Effective date; ["old U.C.C." and "new U.C.C." defined] 


This act shall become effective at 12:01 a.m. on January 1, 1986. 

As used in this article, unless the context requires otherwise: 

(a) "old U.C.C." means the Uniform Commercial Code, as effective in New Mexico, immediately 
prior to the effective day of this act. 

(b) "new U.C.C." means the Uniform Commercial Code, as effective in New Mexico, as amended 
by this act. 


History: 1978 Comp., § 55-12-101, enacted by Laws Meaning of "this act". — The term "this act", referred 


1985, ch. 193, § 39. ’ to at the beginning of the section, means Laws 1985, ch. 
193, which extensively amends the Uniform Commercial 
ANNOTATIONS | , Code. For present compilation of the provisions of ch, 193, 
Compiler's notes. — This section appears as § 11-101 see the Table of Disposition of Laws in Volume 14 NMSA 
in the Uniform Act. } +o TES 
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55-12-102. Preservation of old transition provision. 


The provisions of Laws 1961, Chapter 96, Section 10-102; Subsection (2), shall continue to apply 
to the new U.C.C. and for this purpose the old U.C.C. and the new U.C.C. shall be considered one 
continuous statute. 


History: 1978 Comp., § 55-12-102, enacted by Laws Compiler's notes. — Laws 1961, Chapter 96, Sec- 
1985, ch. 1938, § 40. tion 10-102, Subsection (2), referred to near the begin- 
ning of this section, provides that the act does not apply to 


_ ANNOTATIONS transactions entered prior to the act's effective date. Sec- 
Cross references. — For definition of “old UCC" and tion 10-101 of ch. 96 makes the Uniform Commercial Code 
"new UCC", see 55-12-101 NMSA 1978. | effective on January 1, 1962. 


This section appears as § 11-102 in the Uiliform Act. 


55-12-103. Transition to new U.C.C.; general rule. 


Transactions validly entered into after January 1, 1962, and before January 1, 1986, and which 
were subject to the provisions of the old U.C.C. and which would be subject to this act as amended 
if they had been entered into after the effective date of the new U.C.C. and the rights, duties and 
interests flowing from such transactions remain valid after the latter date and may be terminated, 
completed, consummated or enforced as required or permitted by the new U.C.C. Security inter- 
ests arising out of such transactions which are perfected when the new U.C.C. becomes effective 
shall remain perfected until they lapse as provided in the new U.C.C., and may be continued as 
permitted by the new U.C.C., except as stated in Section 12-105 [55-12-105 NMSA 1978]. 


History: 1978 Comp,, § 55-12-1038, enacted by Laws Meaning of "this act". — This act, referred to near 
1985, ch. 198, § 41, the middle of the first sentence, means Laws 19865, ch. 
193, which extensively amends the Uniform Commercial 

ANNOTATIONS Code. For present compilation of the provisions of ch. 193, 


Cross references, — For definition of "old UGG" and see the Table of Disposition of Laws in Volume 14 NMSA 
1 


"new UCC," see 55-12-101 NMSA 1978. maLaLS Ms 
Compiler’ s notes. — This section appears as § 11- 103 
in the Uniform Act. * 


55-12-104, Transition provision on change of requirement of filing. 


A security interest for the perfection of which filing or the taking of possession was required 
under the old U.C.C. and which attached prior to the effective date of the new U.C.C. but was not 
perfected shall be deemed perfected on the effective date of the new U.C.C. if the new U.C.C. per- 
mits perfection without filing or authorizes filing in the office or offices where a prior ineffective 
filing was made. 


History: 1978 Comp., § 55-12-104, enacted by Laws Compiler's notes. — This section appears as § 11-104 
1985, ch. 198, § 42. in the Uniform Act, 


ANNOTATIONS 


Cross references. — For definition of "old UCC" and 
"new UCC," see 55-12-101 NMSA 1978. 


55-12-105. Transition provision on change of place of filing.. 


(1) A financing statement or continuation statement filed prior to January 1, 1986 which shall 
not have lapsed prior to January 1, 1986 shall remain effective for the period provided in the old 
U.C.C., but not less than five years after the filing. 

(2) ee effective financing statement or continuation statement filed before January 1, 1986, in 
the place or places that were proper to perfect a security interest under the old U.C.C. shall con- 
tinue to apply to the collateral described therein for the period specified in Subsection (1), without 
being filed in the place or places that are proper to perfect a security interest under the new U.C.C. 
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(3) The effectiveness of any financing statement or continuation statement filed prior to Janu- 
ary 1, 1986 may be continued by a continuation statement as permitted by the new U.C.C., except 
that if the new U.C.C. requires a filing in an office where there was no previous financing state- 
ment, a new financing statement conforming to seas 12-106 [55-12-106 NMSA 1978] shall be 
filed in that office. 

(4) Ifthe record of a mortgage of real estate would have been effective as a fixture filing of 
goods described therein if the new U.C.C. had been in effect on the date of recording the mortgage, 
the mortgage shall be deemed effective as a fixture filing as to such goods under Subsection (6) of 
Section 9-402 [55-9-402 NMSA 1978] of the new U.C.C. on January 1, 1986. 


History: 1978 Comp., § 55-12-105, enacted by Laws Compiler's notes. — This section appears as § 11-105 
1985, ch. 193, § 43. in the Uniform Act. 


ANNOTATIONS 


Cross references, — For definition of "old UCC" and 
"new UCC," see 55-12-101 NMSA 1978. 


55-12-106. Required refilings. 


(1) Ifa security interest is perfected or has priority when this act takes effect as to all persons 
or as to certain persons without any filing or recording, and if the filing of a financing statement 
would be required for the perfection or priority of the security interest against those persons under 
the new U.C.C., the perfection and priority rights of the security interest continue until January 1, 
1989. The perfection will then lapse unless a financing statement is filed as provided in Subsection 
(4) or unless the security interest is perfected otherwise than by filing. 

(2) Ifasecurity interest is perfected when the new U.C.C. takes effect under a law other than 
the Uniform Commercial Code which requires no further filing, refiling or recording to continue its 
perfection, perfection continues until and will lapse on January 1, 1989, unless a financing state- 
ment is filed as provided in Subsection (4) or unless the security interest is perfected otherwise 
than by filing, or unless under Subsection (3) of Section 9-302 [55-9-302 NMSA 1978] the other 
law continues to govern filing, or unless the security interest is perfected under Sections 62-13-8 
through 62-13-12.1 NMSA 1978. 

(8) Ifa security interest is perfected by a filing, refiling or recording under a law repealed by 
this act which required further filing, refiling or recording to continue its perfection, perfection 
continues and will lapse on the date provided by the law so repealed for such further filing, refil- 
ing or recording unless a financing statement is filed as provided in Subsection 4) or unless the 
security interest is perfected otherwise than by filing. 

(4) A financing statement permitted by Section 12-105 [55-12-105 NMSA 1978] or 12-106 [this 
section] may be filed before the perfection of a security interest would otherwise lapse. Any such 
financing statement may be signed by either the debtor or the secured party. It must identify the 
security agreement, statement or notice (however denominated in any statute or other law re- 
pealed or modified by this act), state the office where and the date when the last filing, refiling or 
recording, if any, was made with respect thereto, and the filing number, if any, or book and page, if 
any, of recording and further state that the security agreement, statement or notice, however de- 
nominated, in another filing office under the U.C.C. or under any statute or other law repealed or 
modified by this act is still effective. Section 9-401 [55-9-401 NMSA 1978] and Section 9-103 [55-9- 
103 NMSA 1978] determine the proper place to file such a financing statement. Except as specified 
in this subsection, the provisions of Section 9-403(3) [55-9-403(3) NMSA 1978] for continuation 
statements apply to such a financing statement. 


History: 1978 Comp., § 55-12-106, enacted by Laws Compiler's notes. — This section appears as § 11-106 


1985, ch. 193, § 44. in the Uniform Act. 
This act, referred to in the first sentence of Subsection 
ANNOTATIONS (1), near the beginning of Subsection (3), and twice in the 
Cross references, — For definition of."old.UCQ" and third sentence of Subsection (4), means Laws 1985, oh, 
"new UCC," see 55-12-101 NMSA. 1978, ape Aa extensively amended the Uniform Commercia 
11238 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


§5-12-107 UNIFORM COMMERCIAL CODE 55-12-110 


55-12-107. Transition provisions as to priorities. 


Except as otherwise provided in Article 12 [55-12-101 to 55-12-108 NMSA 1978], the old U.C.C. 
shall apply to any questions of priority if the positions of the parties were fixed prior to J anuary, 1, 
1986. In other cases questions of priority shall be determined by the new U.C.C. 


History: 1978 Comp., § 55-12-107, enacted by Laws Compiler's notes, — This section appears as § 11-107 
1985, ch. 193, § 45. in the Uniform Act. 


ANNOTATIONS 


Cross references, — For definition of "old UCC" and 
"new UCC," see 55-12-101 NMSA 1978, 


55-12-108. Presumption that rule of law continues unchanged. 


Unless a change in law has clearly been made, the provisions of the new U.C.C, shall be deemed 
declaratory of the meaning of the old U.C.C. 


History: 1978 Comp., § 55-12-108, enacted by Laws Compiler's notes. — This section appears as § 11-108 
1985, ch. 193, § 46. in the Uniform Act. 


ANNOTATIONS 


Cross references, — For definition of "old UCC" and 
"new UCC," see 55-12-101 NMSA 1978. 


55-12-109. Saving clause. | . 


(a) Chapter 55, Article 8 NMSA 1978 does not affect an action or proceeding commenced Bafore 
that article takes effect. 

(b) Ifa security interest in a security is perfected at the date Chapter 55, Article 8 N MSA 1978 
takes effect and the action by which the security interest was perfected would suffice to:perfect a 
security interest under that article, no further action is required to continue perfection. If a secu- 
rity interest in a security is perfected at the date Chapter 55, Article 8 NMSA 1978 takes effect but 
the action by which the security interest was perfected would not suffice to perfect a security inter- 
est under that article, the security interest remains perfected for a period of four months after the 
effective date and continues perfected thereafter if appropriate action to perfect under Chapter 55, 
Article 8 NMSA 1978-is taken within that period. If a security interest is perfected at the date 
Chapter 55, Article 8 NMSA 1978 takes effect andthe security interest can be perfected by filing 
under that article, a financing statement signed by the secured party instead of the debtor may be 
filed within that period to continue perfection or thereafter to perfect. 


History: 1978 Comp., § 55-12-109, enacted by Laws 
1996, ch. 47, § 69. 


55-12-110. Temporary provision; effectiveness. 


This act applies to a document of title that is issued or a bailment that arises on or after the ef- 
fective date of this act. This act does not apply to a document of title that is.issued or a bailment 
that arises before the effective date of this act even if the document of title or bailment would be 
subject to this act if the document of title had been issued or bailment had arisen on or after the 
effective date of this act. This act does not apply to a right of action regarding a document of title 
or bailment that has accrued before the effective date of this act. 


History: Laws 2005, ch. 144, § 110. Temporary provisions. — Laws 2005, ch. 144, § 110, 
Effective dates. — Laws 2005, ch. 144, § 115 makes effective January 1, 2006, provided that Laws 2005, ch. 
the act effective January 1,2006. ~ 144 applies to a document of title that is issued ora bail- 


ment that arises on or after the effective date of this act. 
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§5-12-111 


This act does not apply to a document of title that is is- 
sued or a bailment that arises before the effective date of 
this act even if the document of title or bailment would be 
subject to this act if the document of title had been issued 


EFFECTIVE DATE AND TRANSITION PROVISIONS 


§5-12-111 


or bailment had arisen on or after the effective date of this 
act. This act does not apply to a right of action regarding a 
document of title or bailment that has accrued before the 
effective date of this act, 


55-12-111. Temporary provision; effectiveness. 


A. Adocument of title issued or a bailment that arises before the effective date of this act and 
the rights, obligations and interests flowing from that document or bailment are governed by any 
statute or other rule amended or repealed by this act as if amendment or repeal had not occurred 
and may be terminated, completed, consummated or enforced under that statute or other rule. 

B. The provisions of Article 7 of the Uniform Commercial Code do not repeal or modify any 
laws prescribing the form or contents of documents of title or the services or facilities to be af- 
forded by bailees, or otherwise regulating bailees' businesses in respects not specifically dealt with 
in the Uniform Commercial Code; but the fact that such laws are violated does not affect the sta- 


tus of a document of title that otherwise conforms with the definition of a document of title. 


History: Laws 2005, ch. 144, § 111; 2015, ch. 54, § 7. 

The 2015 amendment, effective July 1, 2015, amended 
the Uniform Commercial Code, as enacted by New Mexico, 
to make it uniform; designated the previously undesig- 
nated language in the section as Subsection A; and added 
Subsection B. 

Temporary provisions. — Laws 2005, ch. 144, § 110 
provided that a document of title issued or a bailment 
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that arises before the effective date of Laws 2005, ch. 144, 
§ 111 (January 1, 2006), and the rights, obligations and 
interests flowing from that document or bailment are gov- 
erned by any statute or other rule amended or replaced by 
this act as if amendment or repeal had not occurred and 
may be terminated, completed, consummated or enforced 
under that statute or other rule. 


© 2022 State of New Mexico, New Mexico Compilation Commission. All rights reserved. 


| a rb veal sdierpunes 
echell apply to ahy questions of mit ity 
1985. In cidsev cases questions - hae d= 


Soho 10  Te-12 OTP He 
Es ses BIB Com : th geen 
yews ¥d borreve penieerty 10 toga ; 


bevts9a ton bed I Ree ie : Kia se 


‘ “Alda nd AGS Yo 0 bsdscnen qerio9 .bote 
ene Vtibomt0 ro ton ob eboD istyieninoD aeliclT adt to T oloittA Yo een | 
Ass ad ot asitilinst to aasivise silt to oltit to ataemuoob to emo 2 Ey crit odd gnidiies 
“hiby Losi yl sdiixeda tad asaqdet at abaeet fad Baelind dir ] Th TONS: 


ate ad tootts ai 200b hetjelciv ous awsl i acl 
tre at 5 i eer 
decharot solfid Yo saa ctg f 6 At aoivignal sit 


AAT fo 3008 ews. Io tab ovidedtie odd avted exeiza ‘nd 
‘yeh anuitenitth (etBPrarll bad XOOOL TE Peis Hels LTT srg. 
“WOR Sth dasiliad to dnsmtoob todd mot gaiewol ateorsior Moret th ; rn0O aricti 

wd heelys 10 nebaeien bya yadia no otiiste yas yd beets gidebau Uavotverq ol) betanyisoh .ariwliae 4 9, 

baa boviseeo too bs Aoqe? 10 Jaoorhromte Yi e@ tae eid bebbe baa :A aoiiosedué a8 wolioea aft ai 

eidcaetl Aupierepietien Leiglqney botaainrigtsdxetn  - 


ct tf 15-2)! whee tenoge statgta ded) iaboy ‘Ott a, Dor «lo 008 avwa.t — anolatvorg araat 
| A vasntied a0 ‘bsvaat slit, Yo snantranb 8 ted) bebiverq 


: j = er 23 7 ~ a 

Chapter 55, Artidde & NIMGA 1978 doesn vat aft ‘oot MaCtior oF rocceding to xbticod Sea 9 

’ AHPS BLOC, Ath i 40 at as 
isd. dha « interestin s'aceutityid pe verfcetind éthe dute Gb: apten 85, Article & NMSA 1078 
taia6 offer ano the ectiosby which the security interest was périested: world sulfice to petfache 
SCLMy Late sat uider th: t ATEN, SFT Bt accion is Tequwired. to anutinue perfection: if maeeut 

bey hast in @ security m neriected atthe date € Ty mpleat 30 articlé 5 NMSA 1978 takas\effect bit” 


iacien be eich (hase ila Aterest WEB pe rhented Lic. nut giifice tupelfe tet a security inter : 
st uncer tet articie, the securita ititersstiramnaie périected for a parien maabebiryoe~sninvsy~. 
fictive tate and vontioued pétfeetad thereathar fapprop rinte action to purfect arden Gly is 
\rhiclo 5 NMSA 10 iRas taken withathet period Wp security interest is perfected at the ; 


Chapter 35, Article 8 NMSA 1976 taked affeet oe Ae. 4en urily iwterédt ¢an be-perfectad by fling! - 
_ weno? thet articles fing auciig aatement signin! vy the secured party instead MiNeRHH Ne 

filed within thet perivd te, contin pert: action or theraalte ix,40 andere At diy at: as ih 
j > wy hg Mol 


Rego 2278 Wonng Rts a 108, capo Lae ety gy aN aisha ice 
ipiath, ithe & \ Oe. : : é . * t * 


. 
1 ¢ * 


; au 4 ' i% i its Ais ne 
S6/49-190. Tem pos ‘ary provision) eftectivyness = ah il aay ae 


hats act aveles to a doeament. f title thik i i9 issuedor a pailment: sh atin anole atte 
foctive date of.tt ‘Tila act does aot apily to a documen tof ita tant ig inated or. 
thet arises heave: he efectlye date sithis akvavelt if the document of sitlear baikment: 
subject to this get if the doeeinent of dtle had hewn ighued, ce halirenk haar LIBL OE Ox. 
effect tive Jute af th is net Thue aet dows ‘not apply to right of adtion, 
or bailimentthat has accrued before the eft date nt el ii, 


4 e ~4 : : 
ne vee, wees Fe 
Doon pees. 


fist Twat. ee ae eye aha 
) aes 


ati nhs 8116 
eS eo bi foe 5] ai eae 
rrr ae Bacitars B hess, oe ieee sa oY dobre ; 
ete “er ge reper ve ft. ay3 ont Aree: 

“A i a. 


"in ; 


? 


‘ ve 


Histor; Lows poi, att beer | ' ‘ 
Visctive dvtex, —> 'tigwy G1 ay ¢ ‘a8 Sane 


te fact adlective Wiis ue a, nie 


i 


CHAPTER 56 


Commercial Instruments and Transactions 


Art. 
1. Retail Installment Sales, 56-1-1 to 56-1-16 
2. Debt Adjusters, 56-2-1 to 56-2-4 
3. Credit Bureaus, 56-3-1 to 56-3-8 
3A. Credit Report Security Act, 56-3A-1 to 56-3A-6 
4. Credit Cards, 56-4-1 to 56-4-4. | 
5. Miscellaneous Provisions Relating to Commercial Instruments, 56-5-1 to 56-5-5 
6. Warehousing of Agricultural Products, 56-6-1 to 56-6-11 
‘ Indemnity Agreements, 56-7-1 to 56-7-3 
8. Money, Interest and Usury, 56- 8-1 to 56-8-30 
9. Transfers to Prefer Creditors - Voluntary Assignments, 56-9-1 to 56-9-55 
10. Uniform Voidable Transactions, 56-10-1 to 56-10-29 
11. Artists' Consignment, 56-11-1 to 56-11-3 
12. Pawnbrokers, 56-12-1 to 56-12-16 
13. Farm Products Secured Interests, 56-13-1 to 56-13-14 
14, Worthless Checks, 56-14-1 
15. Uniform Assignment of Rents, 56-15-1 to 56-15-19 


( | » oo» ARTICLE 1 


Retail Installment Sales 


Sec, hr coy Sec. 
56-1-1. Tastee ral 56-1-10. Injunction to prevent violation. 
56-1-2, Retail installment contracts; eae aa tne first 56-1-11, Consent to discontinuance, 

bought, first paid. §6-1-12. Violation of injunction; penalty. 
56-1-2.1. Repealed: 7 56-1-138,. Contracts executed prior to act. 
56-1-3. Retail charge agreements. 56-1-14.. Open-end retail charge agreements; application 
56-1-3.1. Repealed. of payments; prohibition against repos- 
56-1-4. Insurance. session of merchandise under agreement 
56-1-5. Prohibited provisions. when paid for. 
56-1-6. Assignment. 56-1-15. Creditor compliance with federal regulations 
56-1-7. Waiver. deemed compliance with this act. 
56-1-8. Penalty for violation of act. 56-1-16. Variable rates. 
56-1-9. Violation; bar to recovery. 


56-1-1. Definitions. 


As used in Chapter 56, Article 1 NMSA 1978, unless the context otherwise requires: 

A: "goods" means all tangible chattels personal when purchased primarily for personal, family 
or household use and not for commercial or business use, but not including motor vehicles as de- 
fined in this section, money, things in action or intangible personal property other than merchan- 
dise certificates or coupons as described in this section. The term includes such chattels which are 
furnished or used, at the time of sale or subsequently, in the modernization, rehabilitation, repair, 
alteration, improvement or construction of real property so as to become a part thereof whether 
or not severable therefrom. The term includes a mobile home, provided such mobile home is not 
encumbered together with the real estate upon which it is situated. The term also includes mer- 
chandise certificates or coupons, issued by a retail seller, not redeemable in cash and to be used in 
their face enignno in lieu of cash, in exchange for goods or services sold by such seller; 

B. "services" means work, labor or services of any kind when purchased primarily for personal, 
family or household use and not for commercial or business use; 
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56-1-1 COMMERCIAL INSTRUMENTS AND TRANSACTIONS 56-1-1 


C. "motor vehicle" means any automobile, motorcycle, truck, trailer, semi-trailer, truck tractor 
or bus designed and used primarily to transport persons or property on a public highway or any 
vehicle designed to run only on rails or tracks or in the air, excepting however, any boat, trailer or 
any vehicle propelled or drawn exclusively by muscular power; 

D. "mobile home" means a structure transportable in one or more sections which is at least 
eight body feet wide, thirty-two body feet long and which is built on a permanent chassis and 
designed to be used as a dwelling, with or without a permanent foundation, when connected to 
the required utilities, and includes the plumbing, heating, air-conditioning and electrical systems 
contained in the structure; 

E. "retail buyer" or "buyer" means a person who buys or agrees to buy goods or obtain s services 
or agrees to have services rendered or furnished from a retail seller; 


F. "retail seller" or "seller" means a person regularly and principally engaged in the business of 
selling goods or EAN to retail buyers but does not include the services of a professional person 
licensed by the state; 


G. "retail installment transaction" means any transaction in which a retail buyer purchases 
goods or services from a retail seller pursuant to a retail installment contract or a retail charge 
agreement, as defined in this section, which provides for a time price differential, as defined in this 
section, and under which the buyer agrees to pay the unpaid balance in one or more installments; 

H. "retail installment contract" means an instrument, other than a retail charge agreement 
or an instrument reflecting a sale made pursuant thereto, entered into in this state evidencing a 
retail installment transaction whether secured or unsecured. The term retail installment contract 
may include a chattel mortgage, a security agreement, a conditional sale contract or a contract in 
the form of bailment or a lease if the bailee or lessee contracts to pay as compensation for its use 
a sum substantially equivalent to or in excess of the value of the goods sold and if it is agreed that 
the bailee or lessee is bound to become or for no other or a merely nominal consideration has the 
option of becoming the owner of the goods upon full comp dance with the provisions of the bailment 
or lease; 

I. "retail charge agreement" means an instrument prearahite the terms of retail installment 
transactions which may be made thereunder from time to time and under the terms of which 
a time price differential, as defined in this section, is to be computed in relation to the buyer's 
unpaid balance from time to time and includes any agreement under which a retail buyer uses 
a credit card for the purchase of goods and services under any credit card plan, whether credit is 
extended directly or indirectly to the retail buyer, or the obligation is assigned by the retail seller 
to a credit card issuer or his agent; 

J. "time price differential," however denominated or expressed, means the amount which is 
paid or payable for the privilege of purchasing goods or services to be paid for by the buyer in 
installments over a period of time. It does not include the amount, if any, charged for insurance 
premiums, delinquency charges, attorneys' fees, court costs or official fees; 

K. "cash sale price" means the price stated in a retail installment contract or in a sales slip 
or other memorandum furnished by a retail seller to a retail buyer under or in connection with a 
retail charge agreement, for which the seller would have sold or furnished to the buyer and the 
buyer would have bought or obtained from the seller the goods or services which are the subject 
matter of a retail installment transaction, if the sale had been a sale for cash. The cash sale price 
may include any taxes and charges for delivery, installation, servicing, repairs, alterations or im- 
provementsis 

L. "official fees" means the amount of the fees prescribed by law for filing, recording or other- 
wise perfecting and releasing or satisfying a retained title, lien or other secuuatyya interest created 
by a retail installment bramaanckian:; 

M. "time sale price’. means the total of the cash coke price of the goods or services and the 
amount, if any, included for insurance, if a separate identified charge is made therefor, and the of- 
ficial fees and the time price differential; 

N. "principal balance" means the cash sale price of the goods or services which are the subject 
matter of a retail installment contract plus the amounts, if any, included therein, if a separate 


1128 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


56-1-2 RETAIL INSTALLMENT SALES 56-1-2 


identified charge is made therefor and stated in the contract, for insurance and official fees, less 
the amount of the buyer's down payment in money or goods or both; 

O. "holder" means the retail seller of the goods or services under the retail iideeliertin€ contract 
or retail charge agreement or the assignee if the retail installment contract or the retail charge 
agreement or outstanding balance under either has been sold or otherwise transferred; 

P. "person" means an individual, partnership, joint venture, corporation, association or any 
other group, however organized; and 

Q. words of the masculine gender include the feminine and the neuter and, when the sense so 
indicates, words of the neuter gender may refer to any gender. 


History: 1953 Comp., § 50-16-1, enacted by Laws Finance or carrying charge: on installment sales as in- 
1965, ch. 258, § 1; 1978, ch. 77, § 1; 1983, ch. 315, § 1. cludible in amount on which federal excise tax is com- 
puted, 33 A.L.R.2d 1450. 


ANNOTATIONS Coverage of insurance transactions under state con- 

Am. Jur. 2d, A.L.R. and C.J.8. references. — 67 Am. sumer protection statutes, 7 A.L.R.4th 991. 
Jur. 2d Sales §§ 6 to 18, 24, 33, 39, 131, 134, 135, 162, 404, Lease with option to purchase agreement as credit sale 
502. or consumer lease under definitions in Truth in Lending 


Form of judgment against garnishee respecting obliga- Act (15 USCS §§ 1602(g), 1667(1)) and applicable regula- 


ti ble in installments, 7'A.L.R.2d 680. tions, 58 A.L.R. Fed. 929. 
ion payable in installments, 7 R.2d 77A C.J.S. Sales § Let seq. 


56-1-2. Retail installment contracts; consolidation; first bought, first 
paid. 


A. ‘Each retail installment contract shall be in writing, dated, signed by the retail buyer, and 
completed as to all essential tN eine except as otherwise provided in Subsections G and H of 
this section. 

B. The printed or typed portion of the contract, other than instructions for completion, shall 
be in a size equal to at least eight point type. The contract shall be designated "retail installment 
contract" and shall contain substantially the following notice printed or Wish in a size equal to at 
least ten point bold type: 

"NOTICE TO THE BUYER. DO NOT SIGN THIS CONTRACT BEFORE YOU READ IT 
OR IF IT PR ON S BLANK SPACES. YOU ARE ENTITLED TO A COPY OF THE CON- 
TRACT YOU SIG 

C. The retail galley shall deliver to the retail buyer, or mail to him at his address shown on the 
retail installment contract, a copy of the contract as accepted by the seller. Until the seller does 
so, a buyer, who has not received delivery of the goods or been furnished or rendered the services, 
shall have the right to rescind his contract and to receive a refund of all payments made and re- 
turn of all goods traded in to the seller on account of or in contemplation of the contract, or if such 
goods cannot be returned, the value thereof. Any acknowledgment by the buyer of delivery of a 
copy of the contract shall be in a size equal to at least ten point bold type and, if contained in the 
contract, shall appear directly above the buyer's signature. 

D. The retail installment contract shall contain the names of the seller and the buyer, the place 
of business of the seller, the residence or other address of the buyer as specified by the buyer and 
a description or identification of the goods sold or to be sold, or services furnished or rendered or 
to be furnished or rendered. 

E. The retail installment contract shall contain the following items: 

(1) the cash sale price of the goods or services; 

(2) the amount of the buyer's down payment, identifying the amounts saab in money and 
allowed for goods traded in;: 

(3) the difference between items (1) and (2); 

(4) the aggregate amount, if any, included for insurance, if a separate identified charge is 
made therefor, specifying the type or types of insurance and the term or terms of coverage; 

(5) the aggregate amount of official fees; 

(6) the principal balance, which is the sum of items (3), (4) and (5); 

(7) the amount or rate of the time price differential; 
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(8) the amount of the time balance owed by the piace to the 0 at which is the sum of 
items (6) and the amount set out under item (7); 

(9) except as otherwise provided in the next two benteied the maximum number of in- 
stallment payments required‘and the amount of each installment and the due date of each pay- 
ment necessary to pay the time balance set forth in item (8). If installment payments other than 
the final payment are stated as a series of equal scheduled amounts ‘and if the amount of the final 
installment payment does not substantially exceed the scheduled amount of each preceding in- 
stallment payment, the maximum number of payments and the amount and due date of each pay- 
ment need not be separately stated and the amount of the scheduled final installment payment 
may be stated as the remaining unpaid balance. The due date of the first installment payment 
may be fixed by a day or date or may be fixed by reference to the date of the contract or to vis time 
of delivery or installation; 

(10) the time sale price; and 

(11) if any installment (except the down payment).is more than double ;the average of 
all other installments (except the down payment), the following legend printed in at least ten 
point bold type or typewritten: THIS CONTRACT IS NOT PAYABLE IN INSTALLMENTS 
OF EQUAL AMOUNTS followed, if there be but one such larger installment, by: AN INSTALL- | 
MENT OF $.......... WILL BE DUE ON.......... or, if there be more than one such larger 
installment, by: LARGER INSTALLMENTS WILL BE DUE AS FOLLOWS:............. ,in 
such latter case, inserting the amount of every such larger installment and of its due date. 

The above items need not be stated in the sequence or order set forth; additional items may be 
included to explain the computations made in determining the amount to be paid by the buyer. 

F. A retail installment contract need not be contained in a single document. If the contract is 
contained in more than one document, one such document may be an original document signed by 
the retail buyer, stated to be applicable to purchases of goods or services to be made by the retail 
buyer from time to time. In such case, such document, together with the sales slip, account book or 
other written statement relating to each purchase, shall set forth alljof the information required 
by this section and shall constitute the retail installment contract for each purchase. On each suc- 
ceeding purchase pursuant to such original document, the sales slip, account book or other written 
statement may at the option of the seller constitute the memorandum required by Subsection M 
of this section. 

G. Retail installment contracts neaobiated and wigs a into by mail withtert pare olin 
tions by salesmen or other representatives of the seller and based upon,a catalog of the seller, or 
other printed solicitation which clearly sets forth the cash sale prices and other terms of sales to 
be made through such medium, may be made as provided in this subsection. The provisions of this 
act [56-1-1 through 56-1-13 NMSA 1978] with neepast to retail installment contracts shall be ap- 
plicable to such sales, except that: a 

(1) the designation and notice provisions of Subsection B of this section shall not be ap- 
plicable to such contract; and: 

(2) the retail installment contract, when completed by the buyer, need not contain the 
items required by ‘Subsection E of this section. 

When the contract is received from the retail buyer, the seller oheal prepare a written memo- 
randum containing all of the information required by Subsection E. of this section to be included 
in a retail installment contract. In lieu of delivering a copy of the contract to the retail buyer as 
provided in Subsection C of this section, the seller shall deliver to the buyer a copy of such memo- 
randum prior to the due date of the first installment payable under the contract. 

H. A retail installment contract shall not be signed by any party thereto when it contains 
blank spaces of items which are essential provisions of the transaction; provided, however, if deliv- 
ery of the goods is not made at the time of the execution of the contract, the identifying numbers of 
marks of the goods or similar information and the due date of the first installment may be inserted 
by the seller in the seller's.counterpart of the contract after it has been signed.by the buyer, The 
buyer's acknowledgment, conforming to the requirements of this section, of delivery of a copy of 
the contract shall be presumptive proof, or, in the case of a holder of the contract. without knowl- 
edge to the contrary when he purchases it, conclusive proof of such delivery and of compliance with 
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this subsection and any other requirement relating to completion of the contract prior to execution 
thereof by the buyer, in any action or proceeding. 

I. Notwithstanding the provisions of any other law, a retail installment contract may provide 
for, and the seller or holder may then charge, collect and receive a time price differential. 

The time price differential on a retail installment contract shall be computed on the principal 
balance of each transaction, as determined under Subsection E on contracts payable in successive 
monthly payments substantially equal in amount from the date of the contract to the maturity of 
the final payment, notwithstanding that the total time balance thereof is required to be paid in 
one or more deferred payments. When a retail installment contract provides for payment other 
than in substantially equal successive monthly payments, the time price differential shall not ex- 
ceed the amount which will provide the same return as is permitted on substantially equal succes- 
sive monthly payment contracts, having due regard for the schedule of payments. The time price 
differential may be computed on the basis of a full month for any fractional portion of a month in 
excess of ten days. 

J. Notwithstanding the provisions of any rovidi installment contract to the contrary, any buyer 
may prepay in full the unpaid time balance thereof at any time before its final due date-and, if 
he does so, shall receive a refund credit thereon for such prepayment. The amount of such refund 
credit shall represent at least as great a proportion of the original time price differential, after 
deducting therefrom a maximum of ten dollars ($10.00) as: 

(1) the sum of the monthly balances under the schedule of payments in the contract begin- 
ning as of the date after such prepayment which is the next succeeding monthly anniversary date 
of the due date of the first installment under the contract, or, if the prepayment is prior to the due 
date of the first installment under the contract, then as of the date after such prepayment which is 
the next succeeding monthly anniversary date of the date of the contract, bears to; 

(2) the sum of all the monthly balances under the schedule of installment payments in the 
contract. Where the amount of refund credit is less than one dollar ($1.00), no refund credit need 
be made. 

K. The holder of any retail installment contract, if it so provides, may collect a delinquency and 
collection charge on each installment in default for a period of more than ten days in the amount 
not to exceed five percent of each installment or five dollars ($5.00), whichever is less, or in lieu 
thereof, interest after maturity of each such installment not to exceed the highest lawful contract 
rate. In addition, such contract may provide for the payment of an attorney's reasonable fee where 
it is referred for collection to an attorney not a salaried employee of the holder of the contract, and 
for court costs and disbursements. 

L. Upon written request of the buyer, the holder of a retail installment contract shall give or 
forward to the buyer a written statement of the dates and amounts of payments and the total 
amount unpaid under the contract. A buyer shall be given a written receipt for any payment when 
made in cash. Such a statement or receipt shall be given the buyer once without charge; if any ad- 
ditional statement is requested by the buyer, it shall be supplied by the holder at a charge not in 
excess of one dollar ($1.00) for each additional statement or receipt so supplied. 

M. (1) If, in a retail installment transaction, a retail buyer makes any subsequent purchases 
of goods or services from a retail seller from whom he has previously purchased goods or services 
under one or more retail installment contracts, and the amounts under such previous contract 
or contracts have not been fully paid, the subsequent purchases may, at the seller's option, be in- 
cluded in and consolidated with one or more of the previous contract or contracts. Each subsequent 
purchase shall be a separate retail installment contract under this act [56-1-1 through 56-1-13 
NMSA 1978], notwithstanding that the same may be included in and consolidated with one or 
more of such previous contract or contracts. All the provisions of this act with respect to retail in- 
stallment contracts shall be See to such subsequent pa Deeg except as hereinafter stated 
in this subsection. 

(2) In the event of such Nevsb iat in lieu of the buyer's executing a retail installment 
contract respecting each subsequent purchase, as provided in this section, it shall be sufficient if 
the seller shall prepare a written memorandum of each subsequent purchase, in which-case the 
provisions of Subsections A, B, C and E of this section shall not be applicable. Unless previously 
furnished in writing to the buyer by the seller, by sales slip, memorandum or otherwise, such 
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memorandum shall contain with respect to each subsequent purchase items (1) through (8) of 
Subsection E of this section and, in addition, the outstanding balance of the previous contract or 
contracts, the consolidated time balance, and the revised installments applicable to the consoli- 
dated time balance, if any. 

The seller shall deliver to the buyer a copy of such memorandum prior to the due par: of the first 
installment of such consolidated contract. 

(8) When such subsequent purchases are made, if the aller has retained title or adiatn 

a lien or other security interest in any of the goods purchased under any one of the contracts 
included in the consolidation, the entire amount of all payments made prior to such subsequent 
purchases shall be deemed to have been applied on the previous purchases; and:each payment 
after such subsequent: purchase made on the consolidated contract shall be deemed to have been 
allocated to the purchases earliest in time. The payments shall be credited first to the current car- 
rying charges and then in reduction of the purchase price of merchandise in the order in which it 
was purchased. Articles of merchandise for which the sales price and carrying charges have been 
paid for under this section shall not thereafter be repossessed or considered security for payment 
of any charge arising out of any subsequent purchases made by the buyer. However, the amount 
of any down payment on the subsequent purchase shall be allocated in its entirety to such subse- 
quent purchase, The,provisions of this paragraph shall not apply to cases where such previous and 
subsequent purchases involve equipment, parts, or other goods attached or affixed to goods previ- 
ously purchased and. not fully paid, or to services in connection therewith rendered by the seller at 
the buyer's request. 


History: 1953 Comp., § 50-16-2, enacted by Laws 
1965, ch. 258, § 2; 1971, ch. 110, § 1; 1981, ch. 186, § 1. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S, references, — 67 Am, 
Jur, 2d Sales §§ 8, 41, 65 to 67, 103 to 106, 155 to 157, 205 
to 207, 416 to 424. 


56-1-2.1.. Repealed. 


Repeals. — Laws 1981, ch, 263, § 4, repealed 56-1-2.1 
NMSA 1978, as enacted by Laws 1981, ch. 186, § 2, re- 
lating to the maximum time price differential in retail 
installment contracts, effective July 1, 1981. For present 


Validity and construction of provision imposing "late 


charge" or similar exaction for delay in making periodic 


payments on note, mortgage, or installment sale contract, 


63 AVL.R.3d 50. 


7T7A C.J.8, Sales § 9 et aad; 


Compiler's notes, — Laws 1981, ch, 263,.§ 6, revived 
§6-1-2.1 NMSA 1978, effective July 1, 1983. However, 
Laws 19838, ch. 44, § 1, repealed Laws 1981, ch. 263, § 6, 
effective June 30, 1983. ) 


provisions, see 56-1-2 NMSA 1978. . 


56-1-3. Retail charge agreements. 


A. Each retail charge agreement shall be in writing and signed by the buyer. A copy of any such 
agreement executed on or after the effective date of this act shall be delivered or mailed to the 
buyer prior to the date on which the first payment is due thereunder. Any acknowledgment by the 
buyer of delivery of a copy of the agreement contained in the body thereof shall be in.a size equal 
to at least ten point bold type and shall appear directly above the buyer's signature. No agreement 
executed on or. after the effective date of this act shall be signed by the buyer when it contains 
blank spaces ‘to be filled in after,it has been signed. The buyer's acknowledgment, conforming to 
the requirements of this subsection, of delivery of a copy of an agreement, shall be presumptive 
proof, in ‘any action or proceeding, of such delivery and that the agreement, when signed, did not 
contain any blank spaces as herein provided. All retail charge agreements executed on or after the 
effective date of this act shall state the maximum amount and rate of the time price differential to 
be charged and paid pursuant thereto. Any such agreement shall contain substantially the follow- 
ing notice printed or typed in a size equal to at-least ten point bold type: 

"NOTICE TO THE BUYER - DO NOT SIGN THIS AGREEMENT BEFORE YOU: READ 
IT OR IF IT CONTAINS BLANK SPACES. YOU ARE ENTITLED TO A CORY. OF THE 
AGREEMENT YOU SIGN." 
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B. The buyer under the retail charge agreement shall promptly be supplied with a statement 
as of the end of each monthly period, which need not be a calendar month, or other regular period ° 
agreed upon in writing, at the end of which there is any unpaid balance thereunder, which state- 
ment shall recite the following: 

(1) the unpaid balance under the retail charge agreement atthe beginning and at the end 
of the period; 

(2) the dollar amount of each purchase by the buyer during the period and (unless a sales 
slip or a memorandum of each purchase has previously been furnished the buyer or is attached to 
the statement) the purchase or posting date, a brief description or identification and the cash price 
of each purchase; 

(3) the payments raade by the buyer and any other credits to the buyer during the period; 

(4) the amount, if any, of any time price differential for such period; and 

(5) a legend to the effect that the buyer may at any time pay his total ee balance or 
any part thereof. 

C. Notwithstanding the provisions of any other law, a retail charge Bercenient may provide 
for, and the seller or holder may then charge, collect and receive, a time price differential for the 
privilege of paying in installments thereunder. . 

The time price differential on a retail charge agreement Sy be crete font month to satis 
(which need not be a calendar month) or other:regular period, on all amounts unpaid under the 
agreement at the beginning of each such period. The time price differential under this subsection 
may be computed for all unpaid balances within:a range of not in excess of ten dollars [($10.00)] on 
the basis of the median amount within such range, if as so computed such time he differential is 
applied to all unpaid balances within such range. 

A retail charge agreement may:also provide for the payment of an attorney's reasonable fee 
where it is referred for collection to an attorney not a salaried employee of the holder of the retail 
charge agreement or any unpaid balance thereunder, and for court costs and disbursements. 


History: 1953 Comp., § 50-16-3, enacted by Laws 
1965, ch. 258, § 3; 1980, ch, 72, § 1; 1981, ch. 186, § 3. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and ©.J.8. references. — 67 Am. 
Jur. 2d Sales §§ 8, 10, 141, 311 to 318, 526 to 535. 


56-1-3.1. Repealed. 


Repeals. — Laws 1981, ch. 263, § 4, repealed 56-1-3.1 
NMSA 1978, as enacted by Laws 1981, ch. 186, § 4, re- 
lating to the maximum time price differential in retail 
charge agreements, effective July 1, 1981. For present pro- 
visio see 56-1-3 NMSA 1978, 


a 


56-1-4. Insurance. | 


Validity and construction of provision imposing "late 
charge" or similar exaction for delay in making periodic 
payments on note, mortgage, or installment sale contract, 
63 A.L.R.3d 50. 

77A C.J.S. Sales § 9 et seq. 


Compiler's notes. — Laws 1981, ch: 263, § 6, revived 
56-1-3.1 NMSA 1978, effective July 1, 1983. However, 
Laws 1983, ch. 44, § 1, repealed! Laws 1981, ch, 263, § 6, 


: . effective June.30, 1983. : 


If the cost of insurance is included in the retail installment contract or the retail sD aREE, agree- 
ment and a separate charge is made to the buyer,for the insurance: 

A. the contract or agreement, must state the nature, purpose and amount of the insurance; 

B. the contract or agreement must state whether the insurance is to be procured by the buyer 


or the seller; 


ay the amount included for the insurance may not exceed the premiums chargeable in ac- 
cordance with the rate fixed for the insurance by the insurer except where the amount is less 
than one dollar [($1.00)]; and if the insurance is cancelled or terminated for any reason, the re- 


fund for unearned insurance premiums received by the seller or. the holder, shall be credited to 
the final maturing installments of the retail installment contract or retail charge agreement, 
and the remaining balance of the unearned insurance premiums shall be refunded to the buyer; 


1133 


© 2022 State of New Mexico. New. Mexico Compilation Commission. All rights reserved, 


56-1-5 COMMERCIAL INSTRUMENTS AND TRANSACTIONS 56-1-6 


provided, however, that no cash refund shall be required if the amount thereof is less than one 
dollar [($1.00)], and 

D. if the insurance is to be procured by the seller or holder, he shall, within 45 days after de- 
livery of the goods or furnishing of the services under the contract or agreement deliver, mail or 
cause to be mailed to the buyer at his address ‘as specified in the contract or agreement, a notice 
that the insurance is procured, a copy of the policy or policies of insurance or a certificate; of the 
insurance so procured. 


History: 1953 Comp., § 50-16-4, enacted by Laws ANNOTATIONS 


1965, ch. 258, § 4. 
Bracketed material. — The bracketed material was sree aeiphe eh oiahcke . «JS. references. —'67 Am. 


inserted by the compiler and is not Slay the law. 77A CJS. Sales § 18 et seq, 


56-1-5. Prohibited provisions. 


No retail installment contract or retail charge agreement shall contain any provision by which: 

A. in the absence of the buyer's default in the performance of any of his obligations, the holder 
may accelerate the maturity of any part or all of the amount owing thereunder; 

B. a power of attorney is given to:confess judgment in this state, or an assignment of wages is 
given; " . 

C. the seller or holder or other person acting on his behalf is given authority to enter upon the 
buyer's premises unlawfully or to commit any breach :of the peace in the repossession of goods; 

D. the buyer waives any right of action against the seller or holder or other person acting on 
his behalf, for any illegal act committed in the collection of payments under the contract or agree- 
ment or in the repossession of goods; 

EK. the buyer executes a power of attorney appointing he seller or holder or other person acting 
on his behalf, as the buyer's agent in collection of payments under the contract or agreement or in 
the repossession of goods; or 

F. the buyer agrees not to assert against the seller or Nonthet an assignee a claim or defense 
arising out of the sale. 


History: 1953 Comp., § 50-16-5, enacted by Laws ANNOTATIONS 


1965, ch, 258, § 5. Eire 
Cross references. — For definition of cognovit notes, Am. Jur. 2d, A.L.R. and C.J.S. references, — 67 Am. 


Be MSA 1978. Jur. 2d Sales § 629. 
Pee aaa oe 77A,C.J.S. Sales § 1 et seq. 


56-1-6. Assignment, 


Notwithstanding the provisions of any other law: 

A. an assignee may purchase or acquire or agree to purchase or acquire any retail installment 
contract or retail charge agreement or any outstanding balance under either from a seller on such 
terms and conditions and for such price as may be mutually agreed upon; 

B. filing of the assignment, notice to the buyer of the assignment and any requirement that the 
seller be deprived of dominion over payments upon a retail installment contract or retail charge 
agreement, or over the goods if returned to or repossessed by the seller, shall not be necessary to 
the validity of a written assignment of the retail installment contract or retail charge agreement 
or any outstanding balance under either as against creditors, subsequent purchasers, pledgees, 
mortgagees and lien claimants of the seller; and 

C. unless the buyer has notice of the assignment of his retail installment contract, retail charge 
agreement or any outstanding balance under either, payment therefor made by the buyer to the 
holder last known to him shall be binding upon all subsequent holders. 


History: 1953 Comp., § 50-16-6, Bremer by Laws ANNOTATIONS 
1965, ch, 25 s 
as 8, #6 Am. Jur. 2d, A.L.R. and C.J.S. references. — 67 Am. 
Jur. 2d Sales §§ 27, 222 to 226. 
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Constitutionality, construction, and application of stat- 77A C.J.S, Sales § 109 et seq. 
ute respecting sale, assignment, or transfer of retail in- 
stallment contracts, 10 A.L.R.2d 447, 


56-1-7. [Waiver.] 


No act or agreement of the retail buyer before or at the time of the making of a retail installment 
contract, retail charge agreement or purchase thereunder shall constitute a valid waiver of any of 
the provisions of this act [56-1-1 through 56-1-13 NMSA 1978] or of any remedies granted to the 
buyer by law. 


History: 1953 Comp., § 50-16-7, enacted by Laws ANNOTATIONS 
1965, ch, 258, § 7. 
Bracketed material. — The bracketed material was Am. Jur, 2d, A.L.R. and C.J.S. references, — 67 Am. 


Jur. 2d Sales §§ 19, 210 to 221, 417, 422 to 424. 


inserted by th il d is not part of the law. 
inserted by the compiler and is not part of the law. TTA CJS. Sales § 1 et seq, 


56-1-8. Penalty for violation of act. 


Any person who wilfully and intentionally violates any provision of this act [56-1-1 through 
56-1-13 NMSA 1978] shall be guilty of a misdemeanor. Violation of any order or injunction issued 
pursuant to this act shall constitute prima facie proof of a violation of this section. 


History: 1953 Comp., § 50-16-8, enacted by Laws Cross references. — For penalties for misdemeanors, 
1965, ch. 258, § 8. see 31-19-1 NMSA 1978. 


56-1-9. Violation; bar to recovery. 


Any seller who enters into any contract or agreement which does not comply with the provisions 
of this act [56-1-1 through 56-1-13 NMSA 1978] or who violates any provision of this act except as 
a result of an accidental or bona fide error shall be barred from the recovery of any time price dif- 
ferential, official fees, or any delinquency or collection charge under or in connection with the re- 
lated retail installment contract or purchases under a retail charge agreement; but the seller may 
nevertheless recover from the buyer an amount equal to the cash price of the goods or services and 
the cost to the seller of any insurance included in the transaction. 


History: 1958 Comp., § 50-16-9, enacted by Laws 
1965, ch. 258, § 9. 
56-1-10. Injunction to prevent violation. 


The attorney general of the state of New Mexico or the district attorney of the district.in which 
the violation occurs may bring an action in the name of the state against any person to restrain 
and prevent any violation of this act [56-1-1 through 56-1-13 NMSA 1978]. 


History: 1953. Comp., § 50-16-10, enacted by Laws For district attorneys, see N.M. Const., art. VI, § 24 and 


1965, ch. 258, § 10. Chapter 36, Article 1 NMSA 1978. 
Cross references. — For the attorney general, see 

N.M. Const., art. V, § 1 and Chapter 8, Article 5 NMSA 

1978. 


56-1-11. Consent to discontinuance. 


In the enforcement of this act [56-1-1 through 56-1-138 NMSA 1978], the attorney general of the 
state of New Mexico or with his consent a district attorney may accept an assurance of discontinu- 
ance of any act or practice deemed in violation of this act, from any person engaging in, or who 
has engaged in, such act or practice. Any such assurance shall be in writing and be filed with and 
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subject to the approval of the district court of the county in which the alleged violator ‘resides 
or has his principal place of business. Failure to perform the terms of any such assurance shall 
constitute prima facie proof of a violation of this act for the purpose of securing any injunction as 
provided in Section 10 [56-1-10 NMSA 1978] of this act and for the purpose of Section 9 [56-1-9 
NMSA 1978] hereof. After commencement of any action by a district attorney, the attorney general 
may not accept an assurance of discontinuance without the consent of the district attorney. 


History: 1953 Comp., § 50-16-11, enacted by Laws For district attorneys, see N.M. Const., art. VI, § 24 and 
1965, ch. 258, § 11. Chapter 36, Article 1 NMSA 1978. 

Cross references. — For the ina general, see N.M. 
Const., art. V, § 1 and Chapter 8, Article 5 NMSA 1978. 


56-1-12. Violation of injunction; penalty. 


Any person who violates any order or injunction issued pursuant to this act [56-1-1 through 
56-1-13 NMSA 1978] shall forfeit and pay a civil penalty of not more than $1,000. For the purpose 
of this section, the court issuing any injunction shall retain jurisdiction, and the cause shall be 
continued, and in such cases the attorney general acting in the name of the state may petition for 
the recovery of civil penalties. 2 


History: 1953 Comp., § 50-16-12, enacted by Laws Cross references. — For the attorney general, see 


1965, ch. 258, § 12. N.M. Const., art. V, § 1 and Chapter 8, Article 5 NMSA 
1978. 


56-1-13. Contracts executed prior to act. 


The provisions of this act [56-1-1 through 56-1-18 NMSA 1978] shall not invalidate or make 
unlawful retail installment contracts or retail charge agreements executed prior to the effective 
date hereof. 


History: 1953 Comp. “ § 50-16-13, enacted by Laws Severability. — Laws 1965, ch. 258,.§ 14, provided 
1965, ch. 258, § 13. for the severability of the act if any part or “application 
Compiler’ s notes. — The phrase "effective date thereof is held invalid. 


hereof" at the end of the section refers to the effective date 
of Laws 1965, ch. 258, which was May 19, 1965. 


56-1-14. Open-end retail charge agreements; application of payments; — 
prohibition against repossession of merchandise under 
agreement when paid for. 


A. Payments made on retail charges BETTE open-end contracts or similar types of add-on 
retail sales agreements shall be first applied to the purchases earliest in time.'The payments shall 
be credited first to the current interest or carrying charges and then in reduction of the purchase 
price of merchandise in the order in which it was purchased. 

B. When, subsequent to the date of purchase, payments have been made and credited in an 
amount to pay the sales price and carrying charges of any merchandise, then that article of mer- 
chandise shall be considered paid for in full, provided that all balances incurred prior to that BYE. 
chase have been paid. 

C. The articles of merchandise which have been paid for under this section shall not theredttSt 
be repossessed or considered security for the payment of any charges arising out of subsequent 
purchases under the same account. 


History: 1953 Comp., § 50-16-14, enacted by Laws _ , ANNOTATIONS 


1967, ch. 179, § 1, 
t ; Am. Jur. 2d, A.L.R. and C.J.S. references. — 67 Am. 
Jur, 2d Sales §§ 4138, 421. . 
77A C.J.8. Sales g 1 et seq. 
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56-1-15. Creditor compliance with federal regulations deemed 
compliance with this act. 


Any creditor engaging in transactions subject to the provisions of this act, who complies with 15 
United States Code, [$§] 1601 through 1665, and the regulations promulgated pursuant thereto, 
shall be deemed to have complied with applicable provisions of this act. 


History: 1953 Comp., § 50-16-15, enacted by Laws 1965, ch. 258, as amended, compiled as 56-1-1 to 56-1-13 
1969, ch. 110, § 1. NMSA 1978 and may also include Laws 1967, ch. 179, § 1, 
_ Bracketed material. — The bracketed material was compiled as 56-1-14 NMSA 1978. ) 
inserted by the compiler and is not part of the law. 
Compiler's notes. — The words "this act," in the 


catchline and text of this section apparently refer to Laws 


56-1-16. Variable rates. 


A retail installment contract for the purchase of a mobile home may provide that the rate of 
time price differential may be adjusted at stated intervals, in which case the retail installment 
contract shall be subject to the following provisions:. 

A. adjustments in the rate charged shall be based on changes in a specific index, as set forth in 
the retail installment contract, with the index base being fixed by the index value in effect on the first 
day of the month in which the retail installment contract is dated..The index may be only an index 
approved by the federal home loan bank board or by the office of the comptroller of the currency of the 
department of the treasury for adjustable or variable interest rates on residential mortgage loans; 

B. subject to the limitations prescribed by this section, the adjustments to the rate of time price 
differential on each rate adjustment date, either up or down, shall be equal to the difference be- 
tween the index value in effect on the first day of the second calendar month preceding the month 
in which the rate adjustment falls and the index value in effect on the first day of the month in 
which the retail installment contract is executed; or, for adjustments after the initial adjustment, 
the adjustment shall be equal to the difference between the index value in effect on the first day of 
the second calendar month preceding the adjustment date and the index value in effect on the first 
day of the second calendar month preceding the date of the immediately preceding rate adjustment; 

C. for any six-month period, no rate adjustment may result in a rate of time price differential 
which is more than one percentage point greater or less than the rate of time price differential:in 
effect in the preceding six-month period. At no point in time shall the rate of time price differential 
after adjustment be more than ten percentage points more or less than the rate of time price dif- 
ferential in effect when the retail installment contract was dated; 

D. any increase in the rate permitted by this section may be waived at the option of the seller, 
Any decrease in the rate warranted by decreases in the index is mandatory, subject to the limita- 
tions prescribed by this section and by the provisions of Subsection E of this section. If the seller 
agrees to impose a periodic or aggregate limitation on rate adjustments that is smaller or more 
restrictive than the limitations prescribed by this section, such limitation shall apply both to in- 
creases and decreases; , 

E. any changes in the index not reflected in adjustments to the rate of time price differential 
shall be carried over to succeeding rate adjustment periods and be implemented to the extent they 
are not offset by opposite movements in the index; and 

F. adjustments to the rate of time price differential may result in changes in the amount of any 
installment payment due under the retail installment contract or in changes in the term of the 
retail installment contract or in a combination of such changes in amount and term. Adjustments 
to the amount of installment payments may be made less frequently than adjustments to the rate 
of time price differential. ; | 


History: 1978 Comp., § 56-1-16, enacted by Laws Laws 1985, ch. 69, § 1 repealed Laws 1983,-ch. 315, § 4, 
1983, ch. 315, § 2. effective June 14, 1985. 

Compiler's notes. — Laws 1983, ch. 315, § 4 repealed 
56-1-16 NMSA 1978, effective June 80, 1985. However, 
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ARTICLE 2 
Debt Adjusters 
Sec. soon ' Sec. 
56-2-1. Definitions. 56-2-3, ‘Injunction. - 
56-2-2. Prohibition; penalty. 56-2-4. Exemptions. 


56-2-1. Definitions. 


As used in this act [56-2-1 through 56-2-4 NMSA 1978]: 

A. "person" means an individual, partnership, corporation and association; 

B. "debt adjuster" means a person who acts or offers to act for a consideration as an interme- 
diary between a debtor and his creditors for the purpose of settling, compounding or/in:anywise 
altering the terms of payment of any debts of the debtor; and, to that end, receives money or other 
property from the debtor, or on behalf of the debtor, for payment to, or SEE Ms the 
creditors of the debtor; 

C. "debtor" means an Se eT AT and itatia two 2) or more individuals who are jointly and 
severally, or jointly or severally indebted. 


History: 1953 Comp.,.§ 50-17-1, enacted by Laws, Legislation regulating, taxing’or forbidding debt adjust- 
1965, ch. 80, § 1. ing, 95 A.L.R.2d 1354. . 
What constitutes false, deceptive, or misleading repre- 


ANNOTATIONS sentation or means in connection with collection of debt 
Am) Juz od, ALAR and CLS references, —4bA proscribed by provisions of Fair Debt Collection Practices 
Am. Jur, 2d Guilbetaati and Credit Agencies §§ 1, 17, 18. Act (15 USCS § 1692e), 67 A.L.R. Fed. 974. 


Survival of liability on joint obligation, 67 A.L.R. 608. 


56-2-2. Prohibition; penalty. 


Any person who'shall hereafter act or offer to act:as a debt adjuster in auc state shall be guilty 
of a misdemeanor. 


History: 1953 Comp., § 50-17-2, enacted by Laws ANNOTATIONS 


1965, ch. 80, § 2. 
Cross references, —- For penalties for misdemeanors, Am, Jur, 2d, A.L.R. and CwJ.S. references. — 15A 
see 31-19-1.NMSA 1978. Am. Jur. 2d Collection and Credit Agencies § 18. 


56-2-3. Injunction. 


Courts of record shall have power, in an action brought in the name of the state by the attorney 
general, to enjoin any person from acting or offering to act as a debt adjuster; and, in such action, 
may appoint a receiver for the property and money employed in the transaction of business by 
such person as a debt adjuster, to insure, so far as may be possible, the return to debtors of so much 
of their money and property as has been received by the debt adjuster, and has not.been paid to 
the creditors of the debtors. 3 


History: 1953 Comp., § 50-17-3, enacted by Laws 
1965, ch. 80, § 3. 
56-2-4, Exemptions. 


The following persons shall not be deemed debt adjusters for the purposes of this act [56-2-1 
through 56-2-4 NMSA 1978]: any attorney-at-law admitted to practice in this state; any person 
who is a regular, full-time employee of a debtor, and who acts as an adjuster of his employer's debts; 
any person acting pursuant to any order or judgment of court, or pursuant to authority conferred 
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by any law of this state or of the United States; any person who isa creditor of the debtor, or an 
agent of one (1) or more:creditors of the debtor, and whose service in adjusting the debtor's debts 
are rendered without cost to the debtor; and any person who, at the request of a debtor, arranges 
for or makes a loan to the debtor, and who; at the authorization of the debtor, acts as an adjuster 
of the debtor's debts in the disbursement of the proceeds of the loan, without compensation for the 
services rendered in adjusting such debts; nonprofit corporations organized as‘a community effort 
to assist debtors. 


History: 1953 Comp., § 50- 17-4, enacted by Laws 
1965, ch. 80, § 4., 


ARTICLE 3 
Credit Bureaus 

Sec. Sec. 
56-3-1. Definitions. 56-3-5. Personnel reporting; safeguards. 
56-3-2. Availability of information to the public; liability. 56-3-6. Report information; limitations. 
§6-3-3. Information to non credit-granting governmental §6-3-7. Civil liability for noncompliance. 

agencies. 56-3-8. Penalty. 
56-3-4. Information to businesses, professions and indi- 

viduals. ©. 


56-3-1. Definitions. 


As used in this act [56-3-1 through 56-3-6 NMSA 1978]: 

A. "credit bureau" means any business engaged in furnishing credit information about con- 
sumers; and 2 | 

B. "consumer" means any natural person in the general consuming public who seeks or is seek- 
ing credit for personal, family or household purposes. 


History: 1953 Comp., § 50-18-1, enacted by Laws 
1969, ch. 259, § 1; 1971, ch. 278, § 4. 


' | ANNOTATIONS 


Law reviews. — For comment, "Credit Bureaus and 
Consumers - Regulation and Remedy in New Mexico," seé 
10 Nat. Resources J, 171 (1970). 


Rights and remedies of financial institution customer 
in relation to subpoena duces tecum exception to general 
prohibitions of state right to financial privacy statute, 43 
A.L.R.4th 1157. 

Credit card issuer's liability, under state laws, for 
wrongful billing, cancellation, dishonor, or disclosure, 53 
A.L.R.4th 231. 


Am. Jur. 2d, A.L.R. and C.J.S, references. — 15A 
Am. Jur. 2d Collection and Credit Agencies §§ 1 to 27. 


56-3-2. Availability of information to the public; liability. 


A. Any credit bureau conducting business in the state shall provide trained personnel to in- 
terview and counsel with a consumer, during normal business hours, concerning any information 
about that consumer contained in the credit bureau's files. * 

B. Acredit bureau, upon request, shall disclose the content of all information about that partic- 
ular consumer which is included in his credit report or rating, if the consumer making the request 
presents adequate identification. 

C. For any consumer to whom credit has been refused because of a credit bureau's report, the 
credit bureau which compiled the report shall make any necessary reinvestigation and perform 
any necessary updating or correction of records at no cost to the consumer. A credit bureau may 
charge a fee of not to exceed five dollars ($5.00) for any reinvestigation requested by any consumer, 
if that consumer has not been refused credit on the basis of a credit bureau report. 

D. After a credit bureau has been given written notice of any error in its credit report or record 
by a consumer, the credit bureau is liable for any subsequent report which fails to correct the error. 
However, prior to receiving written notice of such error, a credit bureau or its source of information 
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is not liable for any damages:caused by any reports or dispersal of information which is the result 
of an unintentional error of either the credit bureau or its source of information. 

E. ‘Avcredit bureau shall give to any consumer examining his credit record forms upon which to 
designate any errors which the consumer discovers in his credit record or report. 


History: 1953 Comp., § 50-18-2, enacted by Laws Sufficiency of showing of malice or lack of reasonable 
1969, ch. 259, § 2; 1971, ch. 278, § 1. care to support credit agency's liability for circulating in- 
accurate credit report, 40 A.L.R.3d 1049. 
ANNOTATIONS Imputation of insolvency as defamatory, 49 A.L.R.3d 
163 


Law reviews. — For comment, "Credit Bureaus and ee ; 4 : . 
Consumers - Regulation and Remedy in New Mexico," see Validity and construction of state fair credit reporting 


10 Nat. Resources J, 171 (1970). acts, 12 A.L.R.4th 294. 
Am. Jur. 2d, A.L.R. and C.J.S, references. — 165A. 
Am. Jur. 2d Collection and Credit Agencies §§ 17 to 29. 


56-3-3. Information to non credit-granting governmental agencies. 


A. Acredit bureau may supply identifying information such as names, addresses, former ad- 
dresses, places of employment and former employment to non credit-granting governmental agen- 
cies. 

B. No other information may be supplied to such governmental agencies, other than as pro- 
vided in Subsection A of this section, by a credit bureau except in response to legal process unless 
the investigation is for security purposes. 

C. The limitations contained in Subsections A and B of this section shall not apply to the child 
support enforcement division of the human services department which shall, unless otherwise 
prohibited by law, have the right to full access to credit bureau reports for the purpose of assisting 
it in carrying out its duties to locate child support obligors and enforce child support obligations 
pursuant to the department's child support program responsibilities set forth in Section 27-2-27 
NMSA 1978. The child support enforcement division shall limit its use of consumer credit reports 
to those purposes permissible under the federal Fair Credit Reporting Act, 15 U.S.C. 1681, The 
division shall furnish to the credit bureau the judgment or case number for the child support ob- 
ligation for which a report is requested, and the credit bureau furnishing reports to the division 
shall audit the division's requests on a monthly basis to assure the division's compliance with this 
subsection. Any employee of the division having access to credit bureau reports shall limit strictly 
the use of information contained in the reports to purposes connected with the employee's respon- 
sibilities for enforcing child support obligations pursuant to the state's child support enforcement 
program. 


History: 1953 Comp., § 50-18-3, enacted by Laws ANNOTATIONS 
1969, ch. 259, § 3; 1989, ch. 165, § 1. ad 08 

The 1989 amendment, effective June 16, 1989, in- Law reviews. — For comment, "Credit Bureaus and 
serted "of this section" in Subsection B, and added Subsec- Consumers - Regulation and Remedy in New Mexico," see 
tion: 10 Nat. Resources J. 171 (1970). 


56-3-4. Information to businesses, professions and individuals. 


A. In dealing with businesses, professions and individuals, a credit bureau shall require ser- 
vice contracts to be executed in which the regular subscriber or the occasional user certifies that 
inquiries shall be made only for the purposes of the granting of credit or other bona fide business 
transaction, such as evaluation of present or prospective credit risks or evaluation of the qualifica- 
tions of present or prospective employees, aera | 

B. The credit bureau shall refuse service to any prospective subscriber or user who will not so 
certify, and shall discontinue service to any who fails to honor the above contract provisions. 


History: 1953 Comp., § 50-18-4, enacted by Laws 
1969, ch. 259, § 4. 


1140 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


56-3-5 CREDIT BUREAUS 56-3-7 


ANNOTATIONS Am, Jur. 2d, A.L.R. and C.J.S. references. — 15A 


Law reviews. — For comment, "Credit Bureaus and Pp tp earaieaier pad Gredit Aeeneiee 5 38. 


Consumers - Regulation and Remedy in New Mexico," see 
10 Nat. Resources J. 171 (1970). 


56-3-5. Personnel reporting; safeguards. 


A credit bureau which furnishes personnel-reporting service shall adopt rigid safeguards in 
order that the specialized information developed in the course of such investigations other than 
credit information shall be maintained separately, and shall not be incorporated in credit reports 
or made available to subsequent iniqasrers except in connection with a subsequent personnel in- 
vestigation. 


History: 1953 Comp., § 50-18-5, enacted by Laws ANNOTATIONS 


1969, ch. 259, § 5. 
Hf 2 Law reviews. — For comment, "Credit Bureaus and 


Consumers - Regulation and Remedy in New Mexico," see 
10 Nat. Resources J, 171 (1970), 


56-3-6. Report information; limitations. 


A. Acredit bureau may report the following matters for no longer than the specified periods: 

(1) bankruptcies of all types for not longer than fourteen years from the date of adjudica- 
tion of the most recent bankruptcy; 

(2) accounts placed for collection and poemaeee charged to profit and loss for not longer 
than seven years, or until the governing statute of limitations has expired, whichever is the longer 
period; 

(3) suits and judgments for not longer than seven yearsfrom date of entry, or until the 
governing statute of limitations has expired, whichever is the longer period; 

(4) paid tax liens for not longer than seven years and unpaid tax liens for any length of 
time; 

(5) arrests and indictments pending trial, or convictions of crimes, for not longer than 
seven years from date of release or parole. Such items shall no longer be reported if at any time it 
is learned that after a conviction a full pardon has been granted, or after an arrest or indictment 
a conviction did not result; and 

(6) . any other data not otherwise specified in this section, for not longer than seven years. 

B. A credit bureau shall delete as soon as practical any item of derogatory information when- 
ever it is ascertained that the source of information can no longer verify the item in question from 
its records of original entry. 


History: 1953 Comp., § 50-18-6, enacted by Laws Am, Jur, 2d, A.L.R. and C.J.S. references, — Valid- 
1969, ch. 259, § 6. ity and construction of state fair credit reporting acts, 12 
ANNOTATIONS peloRci 2s: 


Law reviews. — For comment, "Credit Bureaus and 
Consumers - Regulation and Remedy in New Mexico," see 
10 Nat. Resources J. 171 (1970). 


56-3-7. Civil liability for noncompliance. 


A. Any credit bureau or user of information that willfully fails to comply with any requirement 
of Sections 56-3-1 through 56-3-6 NMSA 1978 with respect to any consumer is liable to that con- 
sumer in an amount equal to: 

(1) any actual damages sustained by the consumer as a result of the failure; 

(2) punitive damages as the court may allow; and 

(3) in the case of any successful action under this section, costs of the action and reason- 
able attorney's fees as determined by the court. 
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B. Any credit bureau or user of information that is negligent in failing to comply with any re- 
quirement of Sections 56-3-1 through 56-3-6 NMSA 1978 with respect to any consumer is Hable to 


that consumer in an amount equal to: 


(1) any actual damages sustained by the consumer as a result of the dilate’ and 
(2) in the case of any successful action under this section, costs of the action and reason- 


able attorney's fees as determined by the court. 


History: 1953 Comp., § 50-18-7, enacted by Laws 
1971, ch. 278, § 2. r 


ANNOTATIONS 


Analogous to federal law. — The New Mexico's Credit 
Bureaus Act operates as a state consumer-protection stat- 
ute analogous to the Fair Credit Reporting Act, 15 U.S.C. 
§§ 1681 et seq., not merely a statutory codification of the 
common-law torts of defamation, invasion of privacy, or 
negligence, Apodaca v. Discover Fin. Servs., 417 FSupp.2d 
1220 (D.N.M. 2006). 


56-3-8. Penalty. 
It is a fourth-degree felony for: 


Law reviews. — For comment, "Credit Bureaus and 
Consumers - Regulation and Remedy in New Mexico," see 
10 Nat. Resources J. 171 (1970), 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 15A 
Am, Jur. 2d Collection and Credit Agencies §§ 22 to; 29. 

Award of attorneys' fees in actions under state decep- 
tive trade practice and consumer protection acts, 35 
A.L.R.4th 12. 


A. any person to knowingly and willfully obtain information on a consumer from a credit bu- 


reau under false pretenses; or 


B. any officer or employee of a credit bureau to knowingly and willfully provide information 
concerning a consumer from the credit bureau's files to a ae or firm not authorized to receive 


that information. 


History: 1953 Comp., § 50-18-8, enacted by Laws 
1971, ch. 278, § 3. 

Cross references. — For penalties for felonies, see 31- 
18-15 NMSA 1978. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 15A 
Am, Jur, 2d Collection and Credit Agencies §§ 30, 31. 


ARTICLE 3A 
Credit Report Security Act 


Sec. 

56-3A-1. Short title. 

56-3A-2. Definitions. 

56-3A-3. Security freeze. 

56-3A-3.1. Declaration of removal; procedures. 


56-3A-1. Short title. 


Sec. 

56-3A-4. Notice of rights, 
56-3A-5, Violations; civil liability. 
56-3A-6, Severability. 


Chapter 56, Article 3A NMSA 1978 may be cited as the "Fair Credit Reporting and Identity Se- 


curity Act". 


History: Laws 2007, ch. 106, § 1; 2010, ch. 54, § 1. 
The 2010 amendment, effective May 19, 2010, deleted 
"This act" and added "Chapter 56, Article 3A NMSA 1978" 


56-3A-2. Definitions. 


and after "cited as the", deleted "Credit Report" and added 
"Fair Credit Reporting and Identity". 


As used in the Fair Credit Reporting and Identity Security Act: 
A. "consumer" means an individual who is a resident of New Mexico; | 
B. "consumer reporting agency" means any person that, for monetary fees, dues or on a coop- 


erative nonprofit basis, regularly engages in the practice of assembling or evaluating consumer 
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credit information or other information on consumers for the purpose of furnishing credit reports 
to third parties; 

C. "credit report" means a written, oral or other communication of information by a consumer 
reporting agency bearing on a consumer's credit worthiness, credit standing, credit capacity, char- 
acter, general reputation, personal characteristics or mode of living that is used or expected to be 
used or collected for the purpose of serving as'a factor in establishing the consumer's eligibility for 
credit, insurance, investment, benefit, employment or other purpose as authorized by the federal 
Fair Credit Reporting Act, 15 U.S.C. Section 1681a; 

D. "declaration of removal" means an identity theft report with a sworn affidavit that is deliv- 
ered by regular or certified mail or facsimile or delivered electronically to a consumer Hidiadvests 
agency that operates within New Mexico and which affidavit states: 

(1) that the consumer is entitled to removal of information in the consumer reporting 
agency's files on grounds that the consumer is the victim of identity theft; and 

(2) the address at which the consumer is available for service of process by the consumer 
reporting agency and proper identifying information by which the consumer can be identified by 
the consumer reporting agency; 

E. "person" means an individual, corporation, firm, association, organization, trust, estate, co- 
operative, business, partnership, limited liability company, joint venture, governmental agency or 
subdivision or any legal or commercial entity; 

F. "security freeze" means a notice placed in a consumer's credit report, at the request of the 
consumer and subject to certain exceptions, that prohibits a consumer reporting agency from re- 
leasing the consumer's credit report or score relating to the extension of credit or the opening of 
new accounts without the express authorization of the consumer; and » 

G. "operates within New Mexico" means accepting or maintaining a credit report on a person 
that resides within New Mexico. 


History: Laws 2007, ch. 106, § 2; 2010, ch. 54, § 2. "Fair Credit Reporting and Identity"; added Subsections 
The 2010 amendment, effective May 19, 2010, in the DandG 
introductory sentence, deleted "Credit Report" and added 


56-3A-3. Security freeze. 


A, A consumer may elect to place a security freeze on the consumer's credit report by making 
a request to a consumer reporting agency by means of certified or regular mail sent to an address 
designated by the consumer reporting agency, or by means of a telephone or a secure electronic 
method if such means are provided by the agency. A consumer shall provide any personal identifi- 
cation required by the consumer reporting agency and pay a fee, if applicable. 

B. A consumer reporting agency shall place a security freeze on a consumer's credit report.no 
later than three business days after receiving a request from the consumer. 

C. Within five business days of placing a security freeze on a consumer's credit report, a con- 
sumer reporting agency shall: 

(1) send a written confirmation of the security freeze to the consumer; and 
(2) provide the consumer with a unique personal identification number, password or simi- 
lar device to be used by the consumer when providing authorization for the release of the con- 
sumer's credit report to a specific person or for a specific period of time or for emieksa removal 
of the freeze, 

D. While a security freeze is in effect, a consumer may authorize a consumer + aed agency 
to release the consumer's credit report to a specific person or to release the credit report for a spe- 
cific period of time by contacting the consumer reporting agency by regular or certified mail or by 
telephone, and as of September 1, 2008, by contacting the consumer reporting agency by mail, by 
telephone or by a secure electronic method, and providing: 

(1) proper identification; 

(2) the unique personal identification number, password or similar device; 

(3) information regarding the party that is to have access to the credit report or the time 
period during which the credit report can be released; and 
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(4) payment of a fee, if applicable. 

E. A consumer reporting agency that receives a request cepa to Subsection D nf this sec- 
tion shall release a consumer's credit report as requested by the consumer within three business 
days after the business day on which the consumer's request by regular. or certified mail or by 
telephone. is received by the consumer reporting agency. As of September 1, 2008, a consumer 
reporting agency that receives a request pursuant to Subsection D of this section shall release a 
consumer's credit report as requested by the consumer within fifteen minutes after the consumer's 
request is received by the consumer reporting agency through the use of a telephone or a secure 
electronic method provided by the agency, which may include the use of the internet, facsimile or 
other electronic means; provided that the consumer reporting agency is not required to release the 
credit report within fifteen minutes unless the consumer's request ‘is received by. the consumer 
reporting agency between the hours of 6:00 a.m. and 9:30 p,m. mountain standard or mountain 
daylight time, as applicable, Sunday through Saturday. 

F, A consumer reporting agency need not, release a credit report rartile ies the time pends set 
forth in Subsection E of this section if: 

(1) the consumer fails to meet the requirements of Subsection D of this section; or 
(2) the consumer reporting agency's ability to remove the security freeze within fifteen 
minutes is prevented by: 

(a) an act of God, including fire, earthquake, hurricane, storm or similar natural di- 
saster or phenomenon; , 

(b) unauthorized or illegal acts by.a third party, including terrorism, sabotage, riots, 
vandalism, labor strikes or disputes disrupting operations or similar occurrences; 

(c) operational interruption, including electrical failure, unanticipated delay in pavine 
ment or replacement part delivery, computer hardware or software failure inhibiting response 
time or similar disruption; 

(d) governmental action, including emergency orders or regulations, judicial or law 
enforcement actions or similar directives; 

(e) regularly scheduled maintenance of, or updates to, the consumer reporting agen- 
cy's systems during other than normal business hours; or 

(f) commercially reasonable maintenance of, or repair to, the consumer reporting 
agency's systems that is unexpected or unscheduled. 

G. Ifa consumer reporting agency erroneously releases information on a erent report while 
a security freeze is in effect and without a consumer's authorization, it shall notify the consumer 
of the release of information within five business days of the agency's discovery of the erroneous 
release of information and inform the consumer of the specific information released and the third 
party to whom it has been released. 

H. A security freeze shall remain in place until a consumer requests its removal. A consumer 
reporting agency shall remove the security freeze within three business days after receiving a 
request from a consumer who provides the unique personal identification number, password or 
similar device and proper identification. 

I. A consumer reporting agency may charge a consumer a fee of no more than ten dollars 
($10.00) for the placement of a security freeze or for processing a declaration of removal. A con- 
sumer reporting agency may charge'a fee of no more than five dollars ($5.00) for the release of a 
credit report, upon which a security freeze has been placed, to a specific person or for a specific pe- 
riod of time. A consumer reporting agency may charge a fee of no more than five dollars ($5.00) for 
the removal of a security freeze or to change a declaration of removal. A fee shall not be charged 
to a consumer who is sixty-five years of age or older or to a victim of identity theft who provides a 
valid police or investigative report filed with a law enforcement agency alleging the crime of iden- 
tity theft. A consumer reporting agency shall accept payment by check sent via regular or certified 
mail and by debit or credit card ‘via a secure electronic method and telephone and shall accept 
automatic clearinghouse and electronic fund transfer payments. 

J. Ifaconsumer's credit report was frozen due to a material misrepresentation of fact by the 
consumer and a consumer reporting agency intends to remove the freeze, the consumer report- 
ing agency shall notify the consumer in writing five business days prior to removing the security 
freeze on the consumer's credit report. 
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K. A consumer reporting agency may advise a third party that a security freeze is in effect 
with respect to a consumer's credit report. A consumer reporting agency shall not suggest or other- 
wise state or imply to a third party that the security freeze reflects a negative credit score, history, 
report or rating. 

L. The provisions of this section do not prevent a consumer reporting agency from releasing a 
consumer's credit report: 

(1) toa person or the person's subsidiary, affiliate, agent or assignee with which the con- 
sumer has or, prior to assignment, had an account, contract or debtor- creditor relationship for 
the purpose of reviewing the account or collecting the financial obligation owing for the account, 
contract or debt, or to a prospective assignee of a financial obligation owing by the consumer in 
conjunction with the proposed purchase of the financial obligation. As'used in this paragraph, 
"reviewing the account" includes activities related to account maintenance, monitoring, credit line 
increases and account upgrades and enhancements; 

(2) toa subsidiary, affiliate, agent, assignee or prospective assignee of a person to whom 
access has been granted by the consumer pursuant to Subsection D of this section for the purpose 
of facilitating the extension of credit or other permissible use; 

(3) to a person or entity administering ‘a credit file monitoring subscription service to 
which the consumer has subscribed; 

(4) to a person or entity for the purpose of providing a consumer with a copy of the con- 
sumer's credit report upon the consumer's request; 

(5) toa person acting pursuant to a court order, warrant or subpoena; 

(6) to the child support enforcement division of the human services department for the 
purpose of carrying out its statutory duties of establishing and collecting child support obligations; 

(7) to a governmental agency acting to investigate fraud, to investigate or collect delin- 
quent taxes or unpaid court orders or to fulfill any of its other statutory duties; 

(8) toa person for the purposes of prescreening as defined by the federal Fair Credit Re- 
porting Act; 

(9) from a:consumer reporting agency's database or file that consists only of and is used 
solely for one or more of the following: 

(a) criminal record information; 
(b) tenant screening; 
(ce) employment screening; or 
(d) fraud prevention or detection; or 

(10) to a person or entity for use in setting or adjusting an insurance rate, adjusting an 
insurance claim or underwriting for insurance purposes. 

M. The following entities are not required to place a security freeze on a credit report: 

(1) aconsumer reporting agency that acts only as a reseller of credit information by assem- 
bling and merging information contained in the database of another consumer reporting agency 
or multiple consumer credit reporting agencies and does not maintain a permanent database of 
credit information from which new consumer credit reports are produced. However, a consumer 
reporting agency acting as a reseller shall honor any security freeze placed on a consumer credit 
report. by. another consumer reporting agency; 

(2). a check services or fraud prevention services company that issues reports on incidents 
of fraud or authorizations for the purpose of approving or processing poeveDG instruments, elec- 
tronic funds transfers or similar methods of payment; or 

(3) a deposit account information service company that issues reports regarding account 
closures due to fraud, substantial overdrafts, automatic teller machine abuse or similar negative 
information regarding a consumer to inquiring banks or other financial institutions for use only in 
reviewing a consumer request for a deposit account at the inquiring bank or financial institution. 


History: Laws 2007, ch. 106, § 3; 2010, ch. 54, § 4. , . declaration of removal"; in the third sentence, added "or 


Cross references, — For the federal Fair Credit Re- to change a declaration of removal"; and added the last 
porting Act, see 15 U.S.C. § 1681 et seq. sentence. 


The 2010 amendment, effective May 19, 2010, in Sub- 
section I, in the first sentence, added "or for processing a 
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56-3A-3.1. Declaration of removal; procedures. 


A.. A consumer may file a declaration of removal with a consumer reporting agency operating 

within New Mexico declaring that the consumer: 

(1). is the victim of identity theft; 

(2) is eligible for removal of information reported to or by the consumer : reporting agency 
on the basis of identity theft; 

(3) is available for service of process at a conclusively valid designated address for at least 
thirty days; and 

(4) discloses proper identifying information by which the consumer may be identified by 
the consumer reporting agency. 

B. The attorney general may publish a sample declaration of removal in compliance aa the 
applicable requirements of Subsection A of this section. The declaration of removal published by 
the attorney general is not required to be used. A consumer may use other forms that serve the 
same purpose and that are in compliance with the applicable requirements of Subsection A of this 
section. 

C.. A consumer reporting agency shall make available on a web site and on all credit seponta of 
the consumer reporting agency the means for contacting the consumer reporting agency through a 
physical mailing address, by telephone and facsimile, and through use of a web site and an inter- 
net electronic mailing address. A consumer reporting agency shall state on a web site and on all 
credit reports of the consumer the methods for submitting a declaration of removal. 

D.. Within five days of receiving a declaration of removal and, if applicable, receipt of a fee as 
authorized in Subsection I of Section 56-3A-3 NMSA 1978, a consumer reporting agency shall re- 
move from its files and credit reports of the affected consumer the information that is the subject 
of the declaration of removal. and notify the consumer once the removal is complete. A consumer 
reporting agency shall not state on a credit report that information was removed at the request of 
a declaration of removal and shall not use that information to suggest or otherwise state or imply 
to a third party that the affected consumer has a negative credit score, history, report or rating. 

EK. Aconsumer reporting agency may restore the information that was the subject of a declara- 
tion of removal upon: 

(1) request of the affected consumer; or 
(2) acourt order after the adjudication of the alleged debt in the suqisia district in which 
the consumer resides. 


History: Laws 2010, ch. 54, § 3. Cross references. — For the federal Fair Credit ;Re- 
Effective dates. — Laws 2010, ch. 54 contained no ef- porting Act, see 15 U.S.C. § 1681 et seq. 

fective date provision, but, pursuant to N.M. Const., art. _ 

IV, § 23, was effective May 19, 2010, 90 days after the ad- 

journment of the legislature. 


56-3A-4. Notice of rights. 


At any time that a consumer reporting agency is required to provide the consumer with a 
summary of rights pursuant to Section 609 of the federal Fair Credit Reporting Act, the 
following notice shall be included: 


"New Mexico Consumers Have the 
Right to Obtain a Security Freeze or 
Submit a Declaration of Removal 


You may obtain a security freeze on your credit report to protect your privacy and ensure that 
credit is not granted in your name without your knowledge. You may submit a declaration of're- 
moval to remove information placed in your credit report as a result of being a victim of identity 
theft. You have a right to place a security freeze on your credit report or submit a declaration of 
removal pursuant to the Fair Credit Reporting and Identity Security Act. 
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The security freeze will prohibit a consumer reporting agency from releasing any information 
in your credit report without your express authorization or approval. 

The security freeze is designed to prevent credit, loans and services from being approved in 
your name without your consent. When you place a security freeze on your credit report, you will 
be provided with a personal identification number, password or similar device to use if you choose 
to remove the freeze on your credit report or to temporarily authorize the release of your credit 
report to a specific party or parties or for a specific period of time after the freeze is in place. To 
remove the freeze or to provide authorization for the temporary release of your credit report, you 
must contact the consumer reporting agency and provide all of the following: 

(1) the unique personal identification number, password or similar device provided by the 
consumer reporting agency; 

(2) proper identification to verify your identity; 

(3) information regarding the third party or parties who are to receive the credit report 
or the period of time for which the credit report may be released to users of the credit report; and 

(4) payment of a fee, if applicable. 

A consumer reporting agency that receives a request from a consumer to lift temporarily a 
freeze on a credit report shall comply with the request no later than three business days after re- 
ceiving the request. As of September 1, 2008, a consumer reporting agency shall comply with the re- 
quest within fifteen minutes of receiving the request by a secure electronic method or by telephone. 

A security freeze does not apply in all circumstances, such as where you have an existing 
account relationship and a copy of your credit report is requested by your existing creditor or its 
agents for certain types of account review, collection, fraud control or similar activities; for use in 
setting or adjusting an insurance rate or claim or insurance underwriting; for certain governmen- 
tal purposes; and for purposes of prescreening as defined in the federal Fair Credit Reporting Act. 

If you are actively seeking a new credit, loan, utility, telephone or insurance account, you 
should understand that the procedures involved in lifting a security freeze may slow your own ap- 
plications for credit. You should plan ahead and lift a freeze, either completely if you are shopping 
around or specifically for a certain creditor, with enough advance notice before you apply for new 
credit for the lifting to take effect. You should contact a consumer reporting agency and request 
it to lift the freeze at least three business days before applying. As of September 1, 2008, if you 
contact a consumer reporting agency by a secure electronic method or by telephone, the consumer 
reporting agency should lift the freeze within fifteen minutes. You have a right to bring a civil ac- 
tion against a consumer reporting agency that violates your rights under the Fair Credit Report- 
ing and Identity Security Act.". 


History: Laws 2007, ch. 106, § 4; 2010, ch. 54, § 5. 

Cross references, — For the federal Fair Credit Re- 
porting Act, see 15 U.S.C. § 1681 et seq. 

The 2010 amendment, effective May 19, 2010, in the 
form, added "or Submit a Declaration of Removal" at the 
end of the title; in the first paragraph, added the second 
sentence; and in the third sentence, after "security freeze 


56-3A-5. Violations; civil liability. 


on your credit report", added "or submit a declaration of 
removal"; after "pursuant to the", added "Fair"; and after 
"Fair Credit", changed "Report" to "Reporting and Iden- 
tity"; and in the sixth paragraph, in the last sentence, af- 
ter "your rights under the", added "Fair" and after "Fair 
Credit", deleted "Report" and added "Reporting and Iden- 
tity". 


If a consumer reporting agency violates the provisions of the Fair Credit Reporting and Identity 
Security Act, the affected consumer or the attorney general may bring a civil action against the 


consumer reporting agency for: 


A. injunctive relief to prevent further violation of the Fair Credit Reporting and Identity Se- 


curity Act; 


B. any actual damages sustained by the consumer as a result of a violation of the Fair Credit 


Reporting and Identity Security Act; 


C. acivil penalty in an amount not to exceed two thousand dollars ($2,000) for each violation of 
the security freeze or each violation of the provisions of Subsection D of Section 3 [56-3A-3 NMSA 


1978] of this 2010 act; and 


D. costs of the action and reasonable attorney fees. 
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History: Laws 2007, ch. 106, § 5; 2010, ch, 54, § 6. and after "the affected consumer", added "or the attorney 

The 2010 amendment, effective May 19, 2010, in the ___ general"; in Subsection A, after "further violation of the", 
catchline, deleted "violation of security freeze" and added deleted "security freeze" and added "Fair Credit Reporting 
"Violations; civil liability"; in the introductory sentence, and Identity Security Act"; and in Subsection B, after "a 
after "consumer reporting agency", deleted "releases in- violation of", added-"the Fair Credit Reporting and Iden- 
formation placed under a security freeze in violation of" tity Security Act"; and in Subsection C, after "violation of 
and added "violates"; after "the provisions of", deleted the security freeze", added "or each violation of the provi- 
"Section 3 of the Credit Report Security Act" and added sions of Subsection D of Section 3 of this 2010 act". 


"the Fair Credit Reporting and Identity Security Act”; 


56-3A-6. Severability. 


If any part or application of the Fair Credit Reporting and Identity Security Act is held invalid, 
the remainder or its application to other persons or situations shall not be affected.. 


History: Laws 2007, ch. 106, § 6; 2010, ch. 54, § 7. The 2010 amendment, effective May 19, 2010, after 
"application of the", added "Fair" and after "Fair Credit", 
deleted "Report" and added "Reporting and Identity". 


ARTICLE 4 
Credit Cards 


Sec. Sec, 
56-4-1. Short title. ‘56-4-3.1. Prohibited disclosure of credit card number. 


56-4-2. Definitions, 56-4-4. Liability of cardholder. 
56-4-8. Issuance of credit.cards. . 


56-4-1. Short title. | 
This act [56-4-1 through 56-4-4 NMSA 1978] may be cited as the "Credit Card Act", 


History: 1953 Comp., § 50-19-1, enacted by Laws ANNOTATIONS 
1971, ch. 154, § 1. , : 
Cross references. — For criminal provisions, see 30- Am. Jur. 2d, A.L.R. and C.J.S, references. — Credit 
16-25 to 30-16-38 NMSA 1978. card issuer's liability, under state laws, for wrongful bill- 


ing, cancellation, dishonor, or disclosure, 53 A.L.R.4th 231. 


56-4-2. Definitions. 


As used in the Credit Card Act: 

A. "adequate notice" means a printed notice to a cardholder ole a sets forth the a pat 
facts clearly and conspicuously so that a person against whom it is to operate could reasonably be 
expected to have noticed it and understood its meaning; notice may be given to a cardholder by 
printing it on his credit card or on each periodic statement of account issued to him or by any other 
means which reasonably assures receipt of the notice by the cardholder; 

B. "credit card" means any card, plate, coupon book or other credit device existing for the ae 
poses of obtaining money, property, labor or services on credit; 

C. "accepted credit card" means any credit card which the cardholder has pattisetat and re- 
ceived, or has signed, or has used or authorized another to use; 

D. "cardholder" means any person to whom a credit card is issued or any person who has agreed 
with the card issuer to pay obligations arising from the issuance of a credit card to another person; 

E. “card issuer" means any person who issues a credit card or his agent with respect to the 
credit card; and ia 

F. "unauthorized use" means any use of a credit card by a person other than the cardholder 
who does not have actual, implied or apparent authority for such use and from which use the card- 
holder received no benefit. 


History: 1953 Comp., § 50-19-2, enacted by Laws 
1971, ch. 154, § 2. 
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56-4-3 . CREDIT CARDS 56-4-4 


56-4-3. Issuance of credit cards. 


No credit card shall be issued except in response to a request or application for it. This prohibi- 
tion does not apply to the issuance of a credit card in renewal of, or in substitution for, an accepted 
credit card. 


History: 1953 Comp., § 50-19-3, enacted by Laws ANNOTATIONS 


aed derek ts Am. Jur. 2d, A.L.R. and C.J.S. references. — 50 Am. 
Jur. 2d Letters of Credit and Credit Cards § 8 et seq.; 74 
Am. Jur, 2d Torts § 15. 
72 C.J.S. Supp. Products Liability § 68. 


56-4-3.1. Prohibited disclosure of credit card number. 


A person who accepts a credit card from a cardholder shall not issue a receipt that lists more 
than five numbers from the cardholder's credit card account number. 


History: Laws 2008, ch. 169, § 4. Effective dates. — Laws 2008, ch. 169, § 5 made Laws 
2003; ch. 169, § 4 effective January 1, 2004. 


56-4-4. Liability of cardholder. 


_A. Acardholder is liable for the unauthorized use of a credit card only if: 

(1). the card is an accepted credit card; 

(2) the liability 1 is not in excess of fifty dollars ($50.00); 

(3) the card issuer has provided the cardholder with a toll-free number or other conve- 
nient, no-cost method of notifying the card issuer in the event of loss or theft of the credit card; and 

(4) the unauthorized use occurs before the cardholder has notified the card issuer that an 
unauthorized use of the credit card has occurred or may occur as the result of loss, theft or other- 
wise. 

B. No cardholder is liable for the unauthorized use of any credit card that was issued on or 
after the effective date of the Credit Card Act, and, after the expiration of twelve months following 
that effective date, no cardholder is liable for the unauthorized use of any credit card regardless of 
its date of issuance unless: 

(1) the conditions of liability specified in Subsection A of this section are met; and 
(2) the card issuer has provided a method whereby the user of the credit card can be iden- 
tified as the person authorized to use it. 

C. For the purposes of this section, a cardholder notifies a card issuer by taking such steps as 
may be reasonably required in the ordinary course of business to provide the card issuer with the 
pertinent information whether or not any particular officer, employee or agent of the card issuer 
does in fact receive such information. 

D. In any action by a card issuer to enforce liability for the use of a credit card, the burden of 
proof is upon the card issuer to show that the use was authorized or, if the use was unauthorized, 
then the burden of proof is upon the card issuer to show that the conditions of liability for the un- 
authorized use of a credit card, as set forth in Subsection A of this section, have been met. 

E. . Nothing in this section imposes liability upon a cardholder for the unauthorized use of a 
credit card in excess of his liability for such use under other applicable law or under any agree- 
ment with the card issuer. 

F. Except as provided. in this section, a cardholder incurs no liability from the unauthorized 
use of a credit card. 


History: 1953 Comp., § 50-19-4, enacted by Laws The 1995 amendment, effective June 16, 1995, sub- 
1971, ch. 154, § 4; 1995, ch. 190, § 6. stituted "toll-free number or other convenient, no-cost 
Compiler's notes, — The phrase "effective date of the method of notifying the card issuer" for "self-addressed, 
Credit Card Act" refers to the effective date of Laws 1971, pre-stamped notification to be mailed by the cardholder" 


ch. 154, which was May 19, 1971. 


1149 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 
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in Paragraph (3) of Subsection A, and made minor stylistic Liability of a holder of credit card or,plate for purchases 
changes in Subsections B and D. made by another person, 15 A.L.R,3d 1086. 
Criminal liability for the unauthorized use of credit 
ANNOTATIONS cards, 24 A.L.R.3d 986. 
Am. Jur. 2d, A.L.R. and ©.J.S, references. — 66 Am. 17A°C.J.8, Contracts $'402; 35:C.J.S. False Pretenses §§ 
Jur. 2d Receiving Stolen Property § 40. 20, 52, 


ARTICLE 5 


Miscellaneous Provisions Relating to 
Commercial Instruments 


Sec. Sec, 

56-5-1. Assignability; rights of assignee. 56-5-4, False certificate as to protest by notary public: 

56-5-2. Assignment without recourse, penalty. 

56-5-3. Contracts not specifying time of performance; de- 56-5-5, Bills of exchange; nonacceptance or nonpayment; 
mand necessary. damages and interest recoverable. 


56-5-1. Assignability; rights of assignee. 


Except as provided in the Uniform Commercial Code [Chapter 55 NMSA 1978], notes, bonds, 
due bills and all instruments in writing, by which the maker promises to pay to another, or order 
or bearer, a sum of money, or by which the maker promises to pay in property or labor, or to pay 
or deliver any property or labor, or acknowledges any money or labor or property to be due, are 
assignable by indorsement or by other writing, and the assignee has a right of action in his own 
name, subject to any defense or setoff, legal or equitable, which the maker or debtor had against 
any assignor before notice of his assignment. 


History: Laws 1851-1852, p. 283; C.L. 1865, ch. 14, Am. Jur. 2d, A.L.R. and C.J.S. references. — 6 Am. 
§ 1; C.L. 1884, § 1725; C.L. 1897, § 2540; Code 1915, § Jur. 2d: Assignments §§ 119, 120, 123, 124; 11 Am. Jur. 2d 
589; C.S. 1929, § 27-101; 1941 Comp., § 53-701; 1953 Bills and Notes §§ 301, 930. 

Comp., § 50-7-1; Laws 1961, ch. 96, § 11-106. Priority as between different assignees of same chose in 
action as affected by notice to debtor, 31 A.L.R. 876, 110 
ANNOTATIONS ALR. 774, 

This section has no application to liability insur- Payment of judgment by debtor rathalst notice of its ¢ as- 
ance policy because it is not a promissory note, bill of signment, 32 A.L.R, 1021. : i 
exchange or other negotiable instrument, but is rather Assignment of judgment, or an interest therein, to at- 
an executory contract of indemnification which can be as- _ torney for his services in procuring it, as subject to setoff 
signed within limitations imposed by law. Houtz v. Gen- _of judgment against the assignor, 51 A.L.R. 1278. 
eral Bonding & Ins. Co., 235 F.2d 591 (10th Cir, 1956). Priority of assignment of chose in action over subse- 

Section inapplicable to assignment as matter of quent garnishment as affected by lack of notice - debtor 
law. — This section applies in terms to the assignment of assignment, 52 A.L.R. 109. 
of the evidence of the debt, The section has no applica- Stockholders' statutory liability as assienahia for sub- 
tion where the assignment occurs pursuant to an eq- ject ofsale, 1I59A.L.R. 1114, ' ‘ 
uitable doctrine, which arises as a matter of law rather Assignability of right to rescission or right to return of 
than by the act of the parties. Barnett v. Wedgewood, money or other property as incident of,,162 A.L.R. 743. 
1922-NMSC-068, 28 N.M. 312, 211 P. 601. Priority between assignee and surety of contractor who 

Assignee may sue on nonnegotiable note in own completes contract as to money earned by contractor but 
name. — A note transferred after maturity is subject unpaid before default, 164 A.L.R. 614. va 
to defenses existing between the payee and payors, and Building and construction contractor, validity of assign- 
the question as to whether the note is negotiable or non- ment to one making loans or advances to, of labor or mate- 
negotiable is immaterial. Endorsement and delivery of a rial claims, 164 A.L.R. 788. 
note operates as an assignment, even when the note be Oil or gas "royalty" within language of ‘assignment, 4 
treated as nonnegotiable, and under our statute the as- A.L.R.2d 492. . : 
signee may sue in his own name. Southard v. Latham, Assignment of statutory right of action for recovery of 
1914-NMSC-007, 18 N.M. 508, 138 P, 205, money lost at gambling, 18 A.L.R.2d 999. 

Law reviews. — For comment, "Assignments - Maker's Validity of anti-assignment clause in contract, 37 
Defenses Cut Off - Uniform Commercial Code § 9-206," see A.L.R.2d 1251. i 
5 Nat. Resources J. 408 (1965). 6 C.J.S. Assignments § 6. 


For article, "Attachment in New Mexico - Part II," see 2 
Nat. Resources J. 75 (1962). 
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56-5-2 MISCELLANEOUS PROVISIONS RELATING TO. COMMERCIAL INSTRUMENTS 56-5-4 


56-5-2. Assignment without recourse. 


Except as provided in the Uniform Commercial Code [Chapter 55, NMSA 1978], the assignor 
may discharge himself from liability to the assignee by specifying in the assignment. that it is 
made without recourse. 


History: Laws 1851-1852, p. 283; C.L. 1865, ch. 14, 590; C.S. 1929, § 27-102; 1941 Comp., § 53-702; 1953 
§ 2; C.L. 1884, § 1726; C.L. 1897, § 2541; Code 1915, § Comp,, § 50-7-2; Laws 1961, ch. 96, § 11-107. 


56-5-3. Contracts not specifying time of performance; demand 
necessary. 


Except as provided in the Uniform Commercial Code [Chapter 55, NMSA 1978], no contract for 
labor, or for the payment or delivery of property in which the time of performance is not fixed, can 
be converted into a money demand until a demand of performance has been made and the maker 
refuses or a reasonable time is allowed for performance. 


History: Laws 1851-1852, p. 283; C.L. 1865, ch. 14, the plaintiff, the demand required under this section was 
§ 8; C.L. 1884, § 1727; C.L. 1897, § 2542; Code 1915, § not a condition precedent to bringing the suit. Mitchell v. 
591; C.S. 1929, § 27-103; 1941 Comp., § 53-703; 1953 Allison, 1949-NMSC-070, 54 N.M. 56, 213 P.2d 231. 
Comp., § 50-7-3; Laws 1961, ch. 96, § 11-108. Law reviews. — For comment, "Commercial Law 

- Uniform Commercial Code - Sale of Goods," see 8 Nat. 
ANNOTATIONS Resources J. 176 (1968). 

Purpose is to allow party last chance to perform. Am. Jur. 2d, A.L.R. and C.J.S. references. — 17A 
— The manifest purpose of this section is to give a party Am. Jur. 2d Contracts §§ 201, 478. 
one last chance to perform his contract obligations prior Time for performance of contract for sale or exchange 
to suit. Foster v. Colorado Radio Corp., 381 F.2d 222 of land where time fixed by contract has been waived, 4 
(10th Cir. 1967). ALR. 815, © 

This section has no application where the time septs of parties to ediraber toon tres eee failure of 
for performance is fixed in the contract. Barnett v. purchaser to remove timber within a reasonable time, 15 
Wedgewood, 1922-NMSC-068, 28 N.M. 312, 211 P. 601. A.L.R. 41, 81 A.L.R. 944, 42 A.L.R, 641, 71 A.L.R. 148, 164 

Generally, no demand for performance is neces- ALR, 423. , : 
sary when agreement is absolute and uncondi- Duration of real estate broker's contract which specifies 
tional. Data Gen. Corp. v. Commc'ns Diversified, Inc., no time, 24 A.L.R. 1537, 28 A.L.R. 893, chop 
1986-NMSC-088, 105 N.M. 59, 728 P.2d 469. Delay in acceptance of work as coming within no dam- 

Demand not required in action against realtor for age" clause with respect to the delay in construction con- 
fraud. — In bringing suit against a realtor for damages tract, 74 A.L.R.3d 187. 


on account of claimed fraud in failing to buy real estate for 17A C.l.8, Contracts § 478; 86 C.J.S. Time § 4. 


56-5-4. [False certificate as to protest by notary public; penalty. | 


Any notary public, who shall willfully issue a false certificate in relation to any note or order 
protested by him, shall be punished by a fine of not less than twenty dollars [($20.00)] nor more 
than five hundred dollars [($500)], and shall also be liable for damages to any party injured by 
such false certificate. 


History: Laws 1876, ch. 30, § 3; C.L, 1884, § 1731; What amounts to notary's seal, 7 A.L.R. 1663. 
C.L. 1897, § 2547; Code 1915, § 594; C.S. 1929, § 27- Notary's right to change or contradict certificate of pro- 
106; 1941 Comp., § 53-704; 1953 Comp., § 50-7-4; Laws test, 28 A.L.R. 543, 0 
1961, ch. 96, § 11-109. Parol evidence to show contents of certificate of protest, 
Bracketed material. — The bracketed material was 75 A.L.R. 184. 
inserted by the compiler and is not part of the law. Measure of damages for false or ead certificate 
Cross references. — For fees of a notary public, see |. by notary public, 13 A.L.R.3d 1039. 
14-12a-19 NMSA 1978. 66 C.J.S, Notaries § 6. 
ANNOTATIONS 


Am. Jur. 2d, ALR. and C.J.S. refers cals — 58 Am. 
Jur. 2d Nébeties Public $§ 58 to 76. 

Necessity and sufficiency of officer's jurat or certificate 
as to oath, 1 A.L.R. 1568, 116 A.L.R. 587. 
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56-5-5 COMMERCIAL INSTRUMENTS AND TRANSACTIONS 56-6-2 


56-5-5. [Bills of exchange; nonacceptance or nonpayment; damages and 
interest recoverable.] 


The rate of damage to be allowed and paid upon the nonacceptance or nonpayment of bills of 
exchange drawn or indorsed in this state, when damage is recoverable, shall be as follows: if the 
bill be drawn upon a person at a place out of the United States, twelve percent upon the principal 
specified in the bill, with interest on the same from the time of the protest; if drawn upon a person 


at a place in any of the United States or the territories thereof, six percent with interest. 


History: Laws 1851-1852, p. 283; C.L. 1865, ch. 14, 
§ 4; C.L. 1884, § 1728; C.L. 1897, § 2543; Code 1915, § 
592; C.S. 1929, § 27-104; 1941 Comp., § 53-705; 1953 
Comp., § 50-7-5. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ARTICLE 6 
Warehousing of Agricultural Products 


56-6-1. Definitions. 
56-6-2, License to store agricultural products; issuance 
upon application; contents; fee. 
56-6-3. Bond; filing; approval; conditions; effect of termi- 
nation. 
6-4, Numbering of licenses; display. 
56-6-5. Insurance required. 
6-6, Action for breach of obligation secured by bond. 


56-6-1. Definitions. 


Sec. 

56-6-7. Revocation of license; procedure. 

56-6-8. Negotiable receipts to bear endorsement regard- 
ing insurance. 

56-6-9. Issuance of receipts without complying with act; 
penalty. 

56-6-10. Exemption of farmer's marketing associations. 

56-6-11. Exemption of warehouseman operating under 
federal act, or under $5,000 bond; exception. 


As used in Sections 56-6-1 through 56-6-11 New Mexico Statutes Annotated, 1978 Compilation: 
A. words shall have the same meanings as set forth in the Uniform Commercial Code, Article 


7 [55-7-101 through 55-7-807 NMSA 1978]; 


B. "warehouse" means any building, structure or other protected enclosure in which any agri- 


cultural product is, or may be, stored; and 


C. "agricultural products" includes only those which are produced from the ground. 


History: Laws 1941, ch, 145, § 1; 1941 Comp., § 53- 
901; 1953 Comp., § 50-9-1; Laws 1961, ch. 96, § 11-110. 

Bracketed material. — The bracketed material. was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references, — 78 Am. 
Jur, 2d Warehouses §§ 11, 18. 

Liability of warehousemen for damage to, or destruction 
of, property by fire, 16 A.L.R. 280. 

Deposit of grain without obligation to return identical 
grain as bailment or a sale, 54 A.L.R. 1166. 


Legal effect of transaction by which grain or other com- 
modity is received for storage by one who has not com- 
plied with statutory conditions necessary to become a 
public warehouseman, 108 A.L.R. 928. 

Storage contract as a bailment of chattels or lease of 
place where chattels are stored, 188 A.L.R. 1137, 

Liability of warehouseman for deterioration of goods 
due to improper temperature, 92 A.L.R.2d 1298. 

Liability of warehouseman or other bailee for loss 
of goods stored at other than agreed-upon place, 76 
A.L.R.4th 888. ¢ 

93 C.J.S. Warehousemen and Safe Depositaries § 15, 


56-6-2. [License to store agricultural products; issuance upon 
application; contents; fee.] 


No warehouseman shall issue negotiable warehouse receipts for agricultural products as in this 
act [56-6-1 through 56-6-11 NMSA 1978] defined, unless he shall have obtained from the county 
clerk of the county in which his warehouse is located a license authorizing him to store such 
agricultural products. Such license shall be issued by said county clerk upon the written applica- 
tion, under oath, of the warehouseman, setting forth his name and the location of his warehouse 
or warehouses. At the time of filing such application with the county clerk, the applicant shall be 
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56-6-3 WAREHOUSING OF AGRICULTURAL PRODUCTS 56-6-5 


required to pay to the county clerk a filing fee of $2.50. If the applicant is a partnership, the names 
of the partners shall be set forth, and if a corporation, then the names of the president, secretary 
and treasurer thereof shall be set forth. In the case of a corporate applicant, the application shall 
be signed and sworn to by its president or secretary. Such application shall be filed and preserved 
in the county clerk's office. 


History: Laws 1941, ch. 145, § 2; 1941 Comp., § 53- 
902; 1953 Comp., § 50-9-2. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


only one bond and one license, even where he owns more 
than one warehouse. 1943-44 Op, Att'y Gen. No. 43-4390. 

Am, Jur. 2d, A.L.R. and C.J.S, references. — 78 Am. 
Jur. 2d Warehouses §§ 19 to 28, 42. 


Cross references, — For county clerks, see N.M. 53 C.J.S. Licenses § 34; 93 C.J.S. Warehousemen and 
Const., art. VI, § 22 and Chapter 4, Article 40 NMSA 1978. Safe Depositaries § 5. 
ANNOTATIONS 


Individual requires one bond, license. — When a 
person is’acting in his individual capacity, he need obtain 


56-6-3. [Bond; filing; approval; conditions; effect of termination.] 


No warehouseman shall issue negotiable warehouse receipts until he has filed, with the county 
clerk, a surety company bond in the sum of five thousand dollars ($5,000), payable to the state, 
and approved by the district attorney of the judicial district within which is located the office of 
the county clerk, to secure the faithful performance of the warehouseman's obligation under the 
provisions of Sections 56-6-1 through 56-6-11 New Mexico Statutes Annotated, 1978 Compilation, 
and under the Uniform Commercial Code, Article 7 [55-7-101 through 55-7-807 NMSA 1978], and 
of such additional obligations, as a warehouseman, assumed by him under contracts with the de- 
positors of agricultural products in the warehouse. The license shall terminate upon the expiration 
of the surety bond unless a new bond is filed with the county clerk not less than ten days prior to 
the expiration date, 


History: Laws 1941, ch. 145, § 3; 1941 Comp., § 53- ANNOTATIONS 
903; 1958 Comp., § 50-9-3; Laws 1961, ch. 96, § 11-111. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references. — For county clerks, see N.M. 
Const., art. VI, § 22 and Chapter 4, Article 40 NMSA 1978. 

For district attorneys, see N.M. Const., art. VI, § 24 and 
Chapter 36, Article 1 NMSA 1978. 

For surety companies, see Chapter 46, Article 6 NMSA 
1978. 


Bond required for each county with warehouse. 
— A bond must be filed by warehouse companies which is- 
sue negotiable warehouse receipts in each county in which 
warehouses are located. 1941-42 Op. Att'y Gen. No. 41- 
3897. 

Am. Jur, 2d, A.L.R. and C.J.S. references, — 78 Am, 
Jur, 2d Warehouses §§ 127 to 137. 

93 C.J.S. Warehousemen and Safe Depositaries §§ 15 to 
28. 


56-6-4. [Numbering of licenses; display.] 
The county clerk shall number the licenses, issued under this act [56-6-1 through 56-6-11 NMSA 


1978], with consecutive numbers following the name of his county, as follows: "........ County, Num- 
Dele nee tdscnite ote " Each warehouseman shall display the number of his license on his warehouse, 
together with the words "New Mexico Bonded Warehouse, License No........... Boe ie 7 ae County." 


History: Laws 1941, ch. 145, § 4; 1941 Comp., § §3- 
904; 1953 Comp., § 50- 9-4, 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


56-6-5.. [Insurance required. | 


Cross references. — For county clerks, see N.M. 
Const., art. VI, § 22 and Chapter 4, Article 40 NMSA 1978. 


Each warehouseman shall be required to carry one hundred percent fire, combustion and light- 
ning insurance and fifty percent tornado insurance on the value of the products in storage, under 
policies issued by insurance companies authorized to do business in New Mexico, payable to the 
warehouseman and his bondsman as their interests may appear. 
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56-6-6 COMMERCIAL INSTRUMENTS AND TRANSACTIONS 56-6-8 


History: Laws 1941, ch. 145, § 5; 1941 Comp., § 53- Right of owner to sue on fire policy taken out by ware- 
905; 1953 Comp., § 50-9-5. houseman, 61.A.L.R. 720. 

Bracketed material. — The bracketed material was Right of owner to enforce insurance policy taken out by 

inserted by the compiler and is not part of the law. warehouseman, 81 A.L.R. 1271, 148 A.L.R. 359. 
Farmowners' liability insurance risks and coverage, 
ANNOTATIONS 93 A.L.R.3d 472, 31 A.L.R.4th 957, 33 A.L.R.4th 983, 34 

i A.L.R.4th 761, 35 A.L.R.4th 1063. 
Bray MN Tipe tee argc erage Nene 93 C.J.S. Warehousemen and Safe Depositaries §§ 34, 
: 40, 41, 61. 


Liability of warehouseman for damage to, or destruc- 
tion of, property by fire, 16 A.L.R. 280. 

Right in proceeds of insurance taken out by warehouse- 
man on goods stored, 538 A.L.R. 1409. 


56-6-6. [Action for breach of obligation secured by bond. |] 


Any person injured by the breach of any obligation to secure which a bond is given, under the 
provisions of Sections 56-6-1 through 56-6-11 New Mexico Statutes Annotated, 1978 Compila- 
tion or the Uniform Commercial Code, Article 7 [55-7-101 through 55-7-807 NMSA 1978] shall be 
entitled to sue on the bond in his own name in any court of competent jurisdiction to recover the 
damages he may have sustained by such breach. 


History: Laws 1941, ch. 145, § 6; 1941 Comp., § 53- ANNOTATIONS 


906; 1953 Comp., § 50-9-6; Laws 1961, ch. 96, § 11-112. 
a pee : Am. Jur. 2d, A.L.R. and C.J.S, references, — 78 Am. 
Bracketed material. The bracketed material was Jur, 2d Warehouses §§ 245, 248, 267. 


i b j i t part of the law. 
DFE R Py the rerepy ler ane 8 neh parC ete 93 C.J.S. Warehousemen and Safe Depositaries § 75. 


56-6-7. [Revocation of license; procedure. ] 


The license gives the applicant authority to conduct the business of a warehouseman and is 
revocable only by the district court of the county in which the warehouse is located, upon the writ- 
ten petition of any person setting forth the particular violation of Sections 56-6-1 through 56-6-11 
New Mexico Statutes Annotated, 1978 Compilation or of Sections 50-8-50 through 50-8-55 New 
Mexico Statutes Annotated, 1953 Compilation, or both, and. upon proper procedure and proof, as 
in other civil cases. 


History: Laws 1941, ch. 145, § 7; 1941 Comp., § 53- Cross references, — For special penalty. provisions 
907; 1953 Comp., § 50-9-7; Laws 1961, ch. 96, § 11-113. pertaining to warehouse receipts; see 55-7-301 NMSA 
Bracketed material. — The bracketed material was 1978 et seq. 
inserted by the compiler and is not part of the law. 
Compiler's notes, — Sections 50-8-50 through 50-8-55 ANNO TAMING 
New Mexico Statutes Annotated, 1953 Compilation, ref- Am. Jur. 2d, A.L.R. and C.J.S. references. — 78 Am. 
erenced in this section, were repealed by Laws 1961, ch. Jur, 2d Warehouses § 11. 
96, § 10-102. 93 C.J.S. Warehousemen and Safe Depositaries § 5. 


56-6-8, [Negotiable receipts to bear endorsement regarding insurance.] 


The negotiable receipts issued by any warehouseman under Sections 56-6-1 through 56-6-11 
New Mexico Statutes Annotated, 1978 Compilation, among other requirements provided for in the 
Uniform Commercial Code, Article 7 [55-7-101 through 55-7-807 NMSA 1978] shall plainly state 
on the face that the agricultural products for which the receipt is issued are kept fully insured Lby 
the warehouseman against loss by fire at the current market value. 


History: Laws 1941, ch. 145, § 8; 1941 Comp., § 53- Rights of purchaser of warehouse receipt against ware- 
908; 1953 Comp., § 50-9-8; Laws 1961, ch. 96, § 11-114. houseman, 38 A.L.R, 1205. 
Bracketed material. — The bracketed material was "Warehouse purchase receipt'"as bailment or contract of 
inserted by the compiler and is not part of the law. sale, 91 A.L.R, 907, 
3.C.J,S, itari . 
ANNOTATIONS 93. C.J.S ieiinaitey and Safe poe §3 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 78 Am. 
Jur, 2d Wahshotined 8§ 40 to 50. 
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56-6-9 INDEMNITY AGREEMENTS © 56-6-11 


56-6-9. [Issuance of receipts without complying with act; penalty. | 


Any warehouseman, or any officer, agent or servant of a warehouseman, who issues or aids in 
issuing a receipt for such agricultural products without complying with the provisions of this act 
[56-6-1 through 56-6-11 NMSA 1978] shall be guilty of a felony, and upon conviction shall be pun- 
ished for each offense by imprisonment not exceeding three years or by a fine not ees five 
thousand dollars [($5,000)], or both. 


History: Laws 1941, ch. 145, § 9; 1941 Comp., § 53- 93 C.J.S. Warehousemen and Safe Depositaries §§ 18, 
909; 1953 Comp., § 50-9-9. 86. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 78 Am. 
Jur. 2d eR §§ 42, 60, 288, 305. 


56-6-10. [Exemption of farmer's marketing associations. | 


The provisions of this act [56-6-1 through 56-6-11 NMSA 1978] shall not apply to any farmer's 
marketing association whose principal business is that of storing and marketing perishable agri- 
cultural products. 


History: Laws 1941, ch. 145, § 10; 1941 Comp., § 53> ANNOTATIONS 


910; 1953 Comp., § 50-9-10. 
Bracketed material. — The bracketed material was Am. Jur. 2d, A.L.R, and C.J.S. references. — 78 Am. 
Jur. 2d Warehouses 8 9, 


i by th il i t of the law. 
iaerias Be pileien pies an 9 nobnexbng theless 93 C.J.S. Warehousemen and Safe Depositaries § 5. 


56-6-11. [Exemption of warehouseman operating under federal act, or 
under $5,000 bond; exception. | 


No provision of this act [56-6-1 through 56-6-11 NMSA 1978] shall apply to any warehouseman 
operating under the provisions of the United States Warehouse Act nor to any warehouseman 
within the state of New Mexico who is under like bond in the amount of $5,000.00 or more to any 
agency of the United States or the state of New Mexico providing that if the warehouseman shall 
cease to operate under the bond referred to in this section, he een ‘be governed by the provisions 
of this act. 


History: Laws 1941, ch. 145, § 11; 1941 Comp,, § 53- Torry ANNOTATIONS 


911; 1953 Comp.,, § 50-9-11. 
Bracketed paternal — The bracketed material was Am. Jur. 2d, A.L.R. and C.J.S. references. — 78 Am. 
Jur, 2d Warehouses §§ 11, 12. 


inserted by the compiler and is not part of the law. ahs 
Cross references, — For the United States Warehouse 93 C.J.S. Warehousemen and Safe Depositaries §§ 3, 15. 


Act, see 7 U.S.C. § 241 et seq. 


ARTICLE 7 
Indemnity Agreements 
Sec. Sec. 
56-7-1. Real property; indemnity agreements; agree- 56-7-3. Commercial instruments and transaction. 
ments void. 


§6-7-2. Oil, gas or water wells and mineral mines; agree- 
_ ments, covenants and promises to indem- 
nify void. 
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56-7-1 COMMERCIAL INSTRUMENTS AND TRANSACTIONS 56-7-1 


56-7-1. Real property; indemnity agreements; agreements void. 


A. A provision in a construction contract that requires one party to the contract to indemnify, 
hold harmless, insure or defend:the other party to the contract, including the other party's employ- 
ees or agents, against liability, claims, damages, losses or expenses, including attorney fees, arising 
out of bodily injury to persons or damage to property caused by or resulting from, in whole or in 
part, the negligence, act or omission of the indemnitee, its officers, employees or agents, is void, 
unenforceable and against the public policy of the state. 

B. Aconstruction contract may contain a provision that, or shall be enforced only to the extent 
that, it: 

(1) requires one party to the contract to indemnify, hold harmless or insure the other party 
to the contract, including its officers, employees or agents, against liability, claims, damages, losses 
or expenses, including attorney fees, only to the extent that the liability, damages, losses or costs 
are caused by, or arise out of, the acts or omissions of the indemnitor or its officers, employees or 
agents; or 

(2) requires a party to the contract to purchase a project-specific insurance policy, includ- 
ing an owner's or contractor's.protective insurance, project management protective liability insur- 
ance or builder's risk insurance. 

C. This section does not apply to indemnity of a surety by a principal on any surety NOH or to 
an insurer's obligation to its insureds. — 

D. The state, a state agency or a political subdivision of the state may enter into a contract for 
the construction, operation or maintenance of a public transportation system, including a railroad 
and related facilities, that includes a continuous obligation'to procure an insurance policy, includ- 
ing. an owner's, operator's or contractor's protective or liability insurance, project management 
protective liability insurance, builder's risk insurance, railroad protective insurance or other pol- 
icy of insurance against the negligence of another party to the contract. If the state, a state agency 
or a political subdivision of the state insured by the risk management division of the general ser- 
vices department: enters into a contract to procure insurance as permitted by this section, the cost 
of any insurance shall be paid by the risk management division of the general services department 
and shall not be a general obligation of ee state, the state agency or the political subdivision of 
the state. 

E. As used in this section,’ Voonsttockioh contract" means a public, private; foreign or domes- 
tic contract or agreement relating to construction, alteration, repair or maintenance of any real 
property in New Mexico and includes agreements for architectural services, demolition, design 
services, development, engineering services, excavation or other improvement to real property, 
including buildings, shafts, wells and structures, whether on, above or under real property. 

F. As used in this section, "indemnify" or "hold harmless" includes any requirement to name 
the indemnified party as an additional insured in the indemnitor's insurance coverage for the pur- 
pose of providing indemnification for. any liability not otherwise allowed in this section. 


History: 1953 Comp., § 28-2-1, enacted by Laws 1971 version of 56-7-1 NMSA 1978 and the amended ver- 
1971, ch. 107, § 1; 2008, ch. 809, § 1; 2003, ch. 421, § 1; sion both ensure that an indemnitor only has to indem- 
2005, ch. 148, § 1. nify for causes of action that arise from the indemnitor's 

Cross references. — For contribution among joint own negligent conduct. In addition, both versions of the 
tort-feasors, see 41-3-1 to 41-3-8 NMSA 1978. statute are based on public policy promoting safety in con- 

The 2005 amendment, effective June 17, 2005, added struction projects by holding each party to the contract 
Subsection D to permit the state, its agencies and political accountable for injuries caused by its own negligence. 
subdivisions to enter into contracts for public transporta- Safeway, Inc. v. Rooter 2000 Plumbing & Drain SSS, 
tion systems that include a continuous obligation to pro- 2016-NMSC-009, revg 20138-NMCA-021, 297 P.3d 347. 
cure an insurance policy against the negligence of another In an appeal arising out of a cross-claim for contrac- 
party to the contract and to provide for payment of the tual and traditional indemnification, where contractor 
insurance premium by the risk management division of negligently installed a diaper changing table in a grocery 
the general services department. store belonging to petitioner, and the changing table col- 

The 20038 amendment, effective July 1, 2003, rewrote lapsed causing injuries to plaintiffs, petitioner sought 
the section. defense, indemnification, contribution, and damages pur- 

suant to an agreement between contractor and petitioner 
ANNOTATIONS , which provided that contractor would indemnify and de- 

Anti-indemnity provisions in statute. — As a mat- fend petitioner for any damages in connection with any 

ter of law and policy, the anti-indemnity provisions of the cause of action arising from any negligence of contractor. 


The indemnification provision was held to be statutorily 
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void and unenforceable because it required contractor to 
indemnify petitioner for petitioner's own negligence. Simi- 
larly, as a matter of both law and policy; contractor was 
not required to pay for petitioner's legal defense caused by 
petitioner's own fault. Section 56-7-1 NMSA 1978 voids in 
its entirety an agreement containing provisions regarding 
both indemnification and duties to defend. Safeway, Inc. 
v. Rooter 2000 Plumbing & Drain SSS, 2016-NMSC- One) 
rev'g 2013-NMCA-021, 297 P.3d 347. 

Statute in effect when indemnity piprdiemnet ah is 
signed applies. — The version of the indemnity statute 
that is in effect when the parties sign an indemnity agree- 
ment governs, irrespective of the statute's subsequent 
amendment. Safeway, Inc. v. Rooter 2000 Plumbing & 
Drain SSS; 20138-NMCA-021, 297 P.3d 847, cert. gnamiet 
2013-NMCERT-001. 

Statute in effect when indemnity agreement is 
signed governs. — Where, prior to 2003, a grocery store 
owner and a contractor signed a service agreement that 
contained an indemnity clause in which the contractor 
agreed to indemnify the grocery store owner from claims 
arising out of the contractor's performance of the agree- 
ment; in 2005, pursuant to the agreement, the contractor 
installed a diaper changing table in the owner's grocery 
store; in 2006, the changing table dislodged and fell from 
the wall, injuring plaintiff and plaintiff's child; and the 
1971 version of 56-7-1 NMSA 1978 was amended in 2008, 
the contractor did not have a contractual duty to indem- 
nify the grocery store owner under the agreement be- 
cause the 1971 version of 56-7-1 NMSA 1978, which was 
in effect when the parties signed the agreement, applied 
and, prohibited all indemnity agreements, Safeway, Inc. 
v. Rooter 2000 Plumbing & Drain SSS, 2018-NMCA-021, 
297 P.3d 347, cert. granted, 2013-NMCERT-001. 

Indemnitee's negligence. — Section 56-7-1 NMSA 
1978 does not prohibit a limitation of liability based on 
one's own negligence but prohibits the avoidance of all li- 
ability for one's own negligence. Fort Knox Self Storage, 
Ine. v. W. Techs.,:Inc., 2006-NMCA-096, 140 N.M. 233, 142 
P.3d 1, 

Agreement to defend extends to the conclusion 
of: litigation. — Absent contractual language to the 
contrary, an agreement to defend and indemnify extends 
to the conclusion, of litigation. Guest v, Allstate Ins. Co., 
2010-NMSC-047, 149 N.M, 74, 244 P.3d 342, aff'g in part, 
rev'g in part, 2009-NMCA-037, 145 N.M. 797, 205 P.3d 
844, 

Where defendant's insured sued defendanit and plain- 
tiff; defendant agreed to provide plaintiff a defense and 
indemnification without any further elaboration or condi- 
tion; plaintiff refused to:accept the settlement agreement 
negotiated between defendant and the insured; and de- 
fendant refused to further fund plaintiff's defense, or to 
pay any potential judgment against plaintiff, defendant's 
obligation to. defend plaintiff extended through the end of 
litigation, whether as a result of a final judgment or a set- 
tlement that. was acceptable to plaintiff. Guest v, Allstate 
Ins. Co., 2010-NMSC-047, 149 N.M. 74, 244 P.3d 342, affg 
in part, rev'g in part, 2009-NMCA-087, 145 N.M. 797, 205 
P.3d 844. 

Determination of type of work to be. performed. 
— Where a contract is so generic in nature that.it is not 
possible to determine the type of work to be performed 
from the contract itself, the court will look past the con- 
tract to the nature of the work being-performed at the 
time of an accident in order to resolve whether the cir- 
cumstances of a given case are within the scope of the 
anti-indemnity statutes. Holguin v. Fulco Oil Servs., LLC, 
2010-NMCA-091, 149 N.M. 98, 245. P8d 42, cert. dis- 
missed, 2011-NMCERT-010. . 

Meaning of "maintenance". — Work on an improve- 
ment to real property that is required to keep that im- 
provement in a good state of repair and operating properly 
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is "maintenance" and is within the scope of the construc- 
tion anti-indemnity statute. Holguin v. Fulco Oil Servs., 
LLC, 2010-NMCA-091, 149 N.M. 98, 245 P.3d 42, cert. dis- 
missed, 2011-NMCERT-010. ° 

Construction anti-indemnity statute applies to 
natural gas processing facility; — Where a natu- 
ral gas company hired contractors to perform work at a 
natural gas processing facility; the service contract pro- 
vided that the contractors agreed to indemnify the gas 
company against all claims even if the claim was based 
in part on the negligence of the gas company; and an 
employee of one of the contractors sued the gas com- 
pany for injuries incurred during the:cleaning of a "slug 
catcher", which is.a system that removes condensate and 
other particles from the natural gas, the maintenance 
of the: slug catcher was within the scope of the construc- 
tion anti-indemnity statute. Holguin v. Fulco Oil Servs., 
LLC, 2010-NMCA-091, 149 N.M. 98, 245 P.3d 42, cert. dis- 
missed, 2011-NMCERT-010. 

Void provision of an indemnity clause does not 
void the entire clause. — Subsection A of 56-7-1 NMSA 
1978, which declares a provision that requires indemni- 
fication for the indemnitee's own negligence to be void 
and unenforceable, refers only to that particular provision 
within an indemnity clause not to the entire indemnity 
clause and remaining provisions in an indemnity clause 
that» provide for indemnification against the indemni- 
tor's negligence are enforceable under Subsection B of 
56-7-1 NMSA 1978. Holguin v. Fulco Oil Servs., LLC, 
2010-NMCA-091, 149 N.M. 98, 245 P.3d 42, cert. dis- 
missed, 2011-NMCERT-010. 

Indemnity clause was partially void. — Where a 
natural gas company hired-contractors to perform work 
at a natural gas processing facility and the service con- 
tract provided that the contractors agreed to indemnify 
the gas. company against all claims, including the neg- 
ligence of the contractor, even if the claim was based in 
parton: the negligence of the gas company, the provision 
of the indemnity clause that required the contractors to 
indemnify the gas company for the gas company's own 
negligence was void and unenforceable and the remainder 
of the indemnity clause that required the contractors to 
indemnify the gas company for claims based on the con- 
tractor's negligence was enforceable. Holguin v, Fulco Oil 
Servs, LLC, 2010-NMCA-091, 149 N.M: 98, 245 P.3d 42, 
cert, dismissed, 2011-NMCERT-010. 

Rental equipment contract. — A contract for rental 
of equipment to be used in a construction project is a 
contract or agreement relating to construction, and an 
indemnity clause in such a contract or agreement is pro- 
hibited by 56-7-1 NMSA 1978. United Rentals Nw., Inc. v. 
Yearout Mech., Inc,, 2010-NMSG-030, 148 N.M. 426, 237 
P.3d 728, 

General rule giving rise to the duty to defend. — If 
the allegations of an injured third party's complaint show 
that an accident or occurrence comes within the coverage 
of a liability policy, the insurer is obligated to defend, re- 
gardless of the ultimate liability of the insured. The ques- 
tion presented to the insurer in each case is whether the 
injured party's complaint states facts which bring the case 
within the coverage of the policy, not whether the third 
party can prove an action against the insured for dam- 
ages. The insurer must also fulfill its promise to defend 
even though the complaint fails to state facts. with suf- 
ficient clarity so that it may, be determined from its face 
whether or not the action is. within ‘the coverage of the 
policy, provided the alleged facts tend to show an oc- 
currence within the coverage. Windham v. L.C.. 2, Inc., 
2012-NMCA-001, 268 P.3d 528. 

Where defendant was,hired as a general contractor to 
construct a structure; defendant hired a subcontractor to 
install a roof on the structure; plaintiff was injured within 
the scope of plaintiff's employment with the subcontractor 
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while installing the roof; defendant was named as an ad- 
ditional insured under the subcontractor's liability in- 
surance policy with respect to liability arising out of the 
subcontractor's work for defendant; plaintiff sued de- 
fendant. for negligence for failing to take measures that 
would have prevented plaintiffs accident; and plaintiff 
made no claim against the subcontractor, plaintiff's alle- 
gations arose out of the subcontractor's work for defen- 
dant and the insured who issued the liability policy to the 
subcontractor had a duty to defend defendant regardless 
of defendant's ultimate liability to plaintiff. Windham v. 
L.C.1.2, Inc., 2012-NMCA-001, 268 P.3d:528. 

When duty to defend is triggered. — The duty to de- 
fend in an indemnity:contract arises when the allegations 
in a complaint state a claim that falls within the terms 
of the indemnity contract. City of Albuquerque v. BPLW 
Architects & Eng'rs, Inc., 2009-NMCA-081, 146 N.M. 717, 
213 P.3d 1146. 

Duty to defend for indemnitee's alleged negli- 
gence. — Where plaintiff and defendant entered into a 
contract in which defendant agreed to design and super- 
vise the construction of a facility for plaintiff; plaintiff pro- 
vided design specifications and approved the designs for 
the facility; shortly after the construction of the facility 
was completed,.a pedestrian fell off a curb while exiting 
the facility and was injured; the pedestrian sued plaintiff 
alleging that plaintiff negligently constructed the curb; 
the indemnity clause of the contract between plaintiff 
and defendant provided that defendant agreed to defend, 
indemnify and hold harmless plaintiff against all suits 
brought against plaintiff because of any injury or dam- 
age to any person resulting from any negligent act, error 
or omission of defendant arising out of the performance 
of the contract; and the indemnity clause also provided 
that defendant was not required to defend plaintiff for 
plaintiffs own negligence, defendant had a duty to de- 
fend plaintiff, even for plaintiff's own alleged negligence, 
because plaintiffs alleged negligence arose out of defen- 
dant's performance of the contract. City of Albuquerque 
v. BPLW Architects & Engr's, Inc,, 2009-NMCA-081, 146 
N.M. 717, 213 P.3d 1146. 

Circuity doctrine did not apply. — Where plaintiff 
hired defendant to build a dairy, defendant subcontracted 
the electrical work; plaintiff sued defendant and the sub- 
contractor for damages caused by the defective wiring of 
the dairy; plaintiff's action against defendant was for neg- 
ligent design, misrepresentation, hiring and supervision 
of the construction of the dairy; defendant demanded that 
the subcontractor indemnify defendant for liability im- 
posed on defendant for the negligent wiring of the dairy; 
plaintiff settled with the subcontractor and agreed to in- 
demnify the subcontractor against liability to defendant 
and to reduce any judgment obtained against defendant 
to extinguish the claim defendant had against the subcon- 
tractor; and defendant claimed that plaintiffs indemnity 
agreement with the subcontractor created a circular chain 
of indemnification because of the subcontractor's obliga- 
tion to indemnify defendant, which barred plaintiff's claim 
against defendant, the doctrine of circuity did not apply 
because plaintiff's action against defendant was based 
on defendant's direct negligence and defendant could not 
seek indemnification from the subcontractor on plaintiff's 
claims because they had nothing to do with the subcon- 
tractor's negligence. Loper v. JMAR, 2013-NMCA-098, 
cert. denied, 2013-NMCERT-008. 

Evidence of indemnity contract. — Where an in- 
sured sued the insured's insurer and the insurer's attor- 
ney for claims that arose out of the handling of the in- 
sured's uninsured motorist claim; the attorney told the 
insurer that if the insurer did not defend and indemnify 
the attorney, the attorney could not continue to handle 
the insurer's cases due to a conflict; the insurer asked 
the attorney to continue working on the insurer's cases 
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and told the attorney that the insurer would defend the 
attorney; and the attorney continued to work on the in- 
surer's cases, the evidence was sufficient to support the 
jury determination that an indemnity contract existed be- 
tween the attorney and the insurer, Guest v, Allstate Ins, 
Co., 2009-NMCA-037, 145 N.M..797, 205 P.3d 844, aff'd 
in part, rev'd in part, 2010-NMSC-047, 149 N.M. 74, 244 
P.3d 342. i 

Breach of indemnity contract. — Where an in- 
sured sued the insured's insurer and the insurer's attor- 
ney for claims that arose out of the handling of the in- 
sured's uninsured motorist claim; the insurer agreed to 
defend and indemnify the attorney in the insured's suit; 
and the insurer negotiated a settlement of the insured's 
claims, which included a release of all claims that the at- 
torney might have against the insureds and their attor- 
neys; the attorney refused to accept the settlement; and 
the insurer discontinued the defense of the attorney, the 
insurer breached a material provision of the contract to 
defend and indemnify the attorney. Guest v. Allstate Ins, 
Co, ,:2009-NMCA-037, 145 N.M. 797, 205 P.3d 844, aff'd 
in part, rev'd in part, 2010-NMSC-047, 149 N.M. 74, 244 
P.3d 342. : 

A contract indemnification clause is not invalid 
against public policy, because it fails to expressly exclude 
indemnification prohibited under this section. JR. Hale 
Contracting Co., Inc. v. Union Pac. R.R., 2008-NMCA-037, 
143. NiM. 574,179 P.3d 579. 

Agreements absolutely void. — This section does not 
allow, explicitly or implicitly, indemnification for an in- 
demnitor's negligence, Indemnity agreements, as defined 
in this section, are absolutely void, whether they indem- 
nify against the indemnitee's or the indemnitor's negli- 
gence. Sierra v. Garcia, 1987-NMSC-116, 106 N.M. 578, 
746 P.2d 1105, superseded by statute, Holguin v. Fulco Oil 
Servs., L.L.C., 2010-NMCA-091, 149 N.M. 98, 245 P.3d 42, 
cert, dismissed, 2011-NMCERT-010, 

Project-specific insurance policy exception. — 
Where subcontractor's insurer brought an action against 
the general contractor and the general contractor's insurer 
seeking a declaratory judgment that it had no obligation 
to indemnify the general contractor following a wrongful 
death lawsuit by an employee of the subcontractor, and 
where the district court: held that although this section 
voids the subcontract agreement's provisions requiring 
the subcontractor to indemnify the general contractor for 
the general contractor's own negligent acts and omissions, 
other provisions in the subcontract agreement were not 
contrary to this section and were therefore enforceable, 
including the provision requiring the subcontractor to add 
the general contractor as an additional insured on the in- 
surance policy; the district court did not err in granting 
the general contractor's motion for summary judgment 
because the subcontract agreement's provisions, requir- 
ing the purchase of a project-specific insurance policy and 
requiring the subcontractor to add the general contractor 
as an additional insured, fall under the exception identi- 
fied in 56-7-1(B)(2) NMSA 1978, and thus the subcontract 
agreement does not violate 56-7-1(A) NMSA 1978 and 
56-7-1(F) NMSA 1978. First Mercury Ins. Co. v. Cincinnati 
Ins. Co., 882 F.3d 1289 (10 Cir, 2018). 

California provisions unenforceable. — Under 
New Mexico choice of law rules, the indemnity provisions 
of a contract made in California but performed in New 
Mexico were not enforceable because they were contrary 
to fundamental policies of the forum. Tucker v. R.A. Han- 
son Co,, 956 F:2d 215 (10th Cir. 1992), 

Properly-pled indemnification claims. A 
property-pled indemnification claim must allege that the 
indemnitee caused some harm and is liable for claims 
made against the indemnitor. Frederick v. Sun 1031, LLC, 
2012-NMCA-118, 293 P.3d 934. 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


56-7-1 


Improperly-pled indemnification claims. — Where 
defendants offered investment packages to the public that 
consisted of interests in real property; plaintiff invested 
in three properties; defendants created the third parties 
to act as the seller of the real property; plaintiff sued de- 
fendants for violations of the New Mexico Securities Act 
of 1986, 58-13B-1 NMSA 1978 et seq. [repealed]; and 
defendants filed complaints against the third parties for 
indemnity on the ground that the third parties sold the 
real property interests that comprised the alleged securi- 
ties that plaintiff bought; the third party complaint did 
not state an adequate claim for proportional or traditional 
indemnification because it did not allege that the third 
parties were. wholly or partially liable to plaintiff for the 
violations of the Securities Act that plaintiff alleged in the 
complaint. Frederick v. Sun 1031, LLC, 2012-NMCA-118, 
2983 P.3d 934. 

Traditional indemnification and proportional in- 
demnification. — The right to traditional indemnifica- 
tion, or common law indemnification, involves whether the 
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between the time of installation and the time of plaintiffs' 
injuries, petitioner sought defense, indemnification, con- 
tribution, and damages pursuant to New Mexico common 
law and an agreement between contractor and petitioner 
which provided that contractor would indemnify and de- 
fend petitioner for any damages in connection with any 
cause of action arising from any negligence of contractor. 
Traditional indemnification was not applicable because 
plaintiffs clearly advanced, and the jury found, theories 
of liability that alleged petitioner to be an active tortfea- 
sor, and this was not a true vicarious liability case that 
would entitle petitioner to traditional indemnity because 
the jury found petitioner actively at fault. Safeway, Inc, 


v. Rooter 2000 Plumbing & Drain SSS, 2016-NMSC-009, 


conduct of the party seeking indemnification was passive - 


and not active. Active conduct is found if an indemnitee 
has personally participated in an affirmative act of neg- 
ligence, was connected with negligent acts or omissions 
by knowledge or acquiescence, or has failed to perform a 
precise duty which the indemnitee had a duty to perform. 
Passive conduct occurs when the party seeking indemnifi- 
cation fails to discover and remedy a dangerous situation 
created by the negligence or wrongdoing of another. Tradi- 
tional indemnification is a’judicially created common-law 
right that grants to one who is held liable an all-or-nothing 
right of recovery from a third party. Proportional indem- 
nification applies when the one seeking indemnification 
has been adjudged liable for full damages on a third-party 
claim that is not susceptible under law to proration of fault 
among joint tortfeasors. Proportional indemnification ap- 
plies only when contribution or some other form of prora- 
tion of fault among tortfeasors is not available. New Mex- 
ico recognizes proportional indemnification, which allows 
defendants to recover from a third-party for the portion 
of a plaintiff's loss which the third-party's conduct caused, 
even when the law does not apportion fault amongst tort- 
feasors under a theory of comparative fault. Safeway, Inc. 
v. Rooter 2000 Plumbing & Drain SSS, 2016-NMSC-009, 
rev'g 20138-NMCA-021, 297 P.3d 347. 

Traditional indemnification does not apply when 
the jury finds a tortfeasor actively at fault. — Tradi- 
tional indemnification would allow a party who has been 
found liable without active fault to seek restitution from 
someone who was actively at fault. One held vicariously li- 
able has an action for traditional indemnification against 
the person whose act or omission gave rise to the vicarious 
liability. The legislature left traditional indemnification as 
the only scheme for a passive joint tortfeasor to recover 
from the active joint tortfeasor under four categories of vi- 
carious and derivative liability listed in 41-3A-1(C) NMSA 
1978. The application of traditional indemnification is 
limited to cases truly premised on vicarious or derivative 
liability. Traditional indemnity does not apply when the 
jury finds a tortfeasor actively at fault and apportions li- 
ability using comparative fault principles. Safeway, Inc. 
v. Rooter 2000 Plumbing & Drain SSS, 2016-NMSC-009, 
rev'g 2013-NMCA-021, 297 P.3d 347. 

‘In an appeal arising out of a cross-claim for contractual 
and traditional indemnification, where contractor negli- 
gently installed a diaper changing table in a grocery store 
belonging to petitioner, and the changing table collapsed 
causing injuries to plaintiffs, and where, at trial, the jury 
returned a comparative fault special verdict form, finding 
petitioner 40% at fault for either failing to exercise ordi- 
nary care to provide proper hardware to contractor, failing 
to supervise the installation of the diaper changing table, 
or failing to conduct reasonable inspections of the table 
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rev'g 2013-NMCA-021, 297 P.3d 347. 

Common law right to indemnification. — Common 
law indemnification allows a passive tortfeasor who is not 
at fault to recover in full from an active tortfeasor who 
is at fault. The court of a jury must determine whether 
a tortfeasor was an active or passive tortfeasor. The fact 
that a court or a jury apportions fault to a tortfeasor does 
not establish whether the tortfeasor was a passive tortfea- 
sor and entitled to indemnification. Safeway, Inc. v. Rooter 
2000 Plumbing & Drain SSS, 2018-NMCA-021, 297 P.3d 
347, cert. granted, 2013-NMCERT-001. 

Common law right to indemnification not barred 
Common law indemnification is not pre- 
cluded by 56-7-1 NMSA 1978 because the statute applies 
only to agreements to indemnify, not to common law in- 
demnification. The fact that an indemnity agreement is un- 
enforceable under 56-7-1 NMSA 1978 has no effect upon a 
party's common law right to indemnification. Safeway, Inc. 
v. Rooter 2000 Plumbing & Drain SSS, 2013-NMCA-021, 
297 P.3d 347, cert. granted, 2013-NMCERT-001. 

Common law indemnification requires a deter- 
mination of whether an indemnitee was a passive 
or an active tortfeasor. — Where, pursuant to a service 
agreement between a grocery store owner and a contrac- 
tor, the contractor installed a diaper changing table in the 
owner's grocery store; the changing table dislodged and 
fell from the wall, injuring plaintiff and plaintiffs child; 
plaintiff sued the grocery store owner under the non- 
delegable duty doctrine based on the grocery store owner's 
failure to maintain safe premises; the jury apportioned 
fault between the grocery store owner and the contractor, 
but did not determine whether the grocery store owner 
was an active or a passive tortfeasor; and the grocery 
store owner sued the contractor for common law indem- 
nification, the district court erred in granting summary 
judgment for the contractor because issues of material 
fact existed as to whether the grocery store owner was 
a passive or an active tortfeasor which would determine 
whether the grocery store owner was entitled to common 
law indemnification: Safeway, Inc. v. Rooter 2000 Plumb- 
ing & Drain SSS, 2013-NMCA-021, 297 P.3d 347, cert. 
granted, 2013-NMCERT-001. 

Law reviews. — For article, "Statutory Adoption of 
Several Liability in New Mexico; A Commentary and 
Quasi-Legislative History," see 18 N.M.L. Rev. 483 (1988). 

For note, "Contract law: New Mexico interprets the in- 
surance clause in the oil and gas anti-indemnity statute: 
Amoco Production Co. v. Action Well Service, Inc.,", see 20 
N.M.L. Rev. 179 (1990). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 40 Am. 
Jur. 2d Indemnity §§ 9 to 12, 19 to 27. 

What law governs right to indemnity between tort- 
feasors, 95 A.L.R.2d 1096. 

Tenant's agreement to indemnify landlord against all 
claims as including losses resulting from landlord's negli- 
gence, 4 A.L.R.4th 798. 

17 C.J.S. Contracts § 221; 42 C.J.S, Indemnity § 1. 
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56-7-2. Oil, gas or water wells and mineral mines; agreements, 
covenants and promises to indemnify void. 


A. An agreement, covenant or promise, foreign or domestic, contained in, collateral to or af- 
fecting an agreement pertaining to a well for oil, gas or water, or mine for a mineral, within New 
Mexico, that purports to indemnify the indemnitee against loss or liability for damages arising 
from the circumstances specified in Paragraph (1), (2) or (3) of this subsection is against public 
policy and is void: 

(1) the sole or concurrent. negligence of the indemnitee or the agents or employees of the 
indemnitee; 

(2) the sole or concurrent negligence of an independent contractor who is dnouety respon- 
sible to the indemnitee; or 

(3) an accident that occurs in operations carried on at the direction or under the supervi: 
sion of the indemnitee, an employee or representative of the indemnitee or in accordance with 
methods and means specified by the indemnitee or employees or representatives of the indemnitee. 

B. As used in this section, ' ‘agreement pertaining toa well for oil, gas or water, or mine for a 
mineral" means an agreement: 

(1) concerning any operations related to drilling, deepening, reworking, repairing, improv; 
ing, testing, treating, perforating, acidizing, logging, conditioning, altering, plugging or otherwise 
rendering services in connection with a well drilled for the purpose of producing or disposing of oil, 
gas or other minerals or water; 

(2) for rendering services in connection with a mine shaft, drift or other structure intended 
for use in the exploration for or production of a mineral; or 

(3) to perform a portion of the work or services described in Paragraph (1).or 2) of this 
subsection or an act collateral thereto. 

C. A provision in an insurance contract indemnity agreement naming a person as an addi- 
tional insured or a provision in an insurance contract or any other contract requiring a waiver of 
rights of subrogation or otherwise having the effect of imposing a duty of indemnification on the 
primary insured party that would, if it were a direct or collateral agreement described in Subsec- 
tions A and B of this section, be void, is against public policy and void. 

D. Nothing in this section: | 

(1) deprives an owner of the surface estate of the right to secure indemnity from a lessee, 
operator, contractor or other person conducting operations for the exploration of minerals on the 
owner's land; or 

(2) affects the validity of a benefit conferred by the Workers' Compensation Act Sire 
ter 52, Article 1 NMSA 1978]. 


History: 1953 Comp., § 28-2-2, enacted by Laws contract to the nature of the work being deine at 
1971, ch. 205, § 1; 1999, ch. 162, § 1; 2003, ch. 309, § 2; the time. of an accident in order to resolve whether the 
2008, ch. 421, § 2. circumstances of a given case are within the scope of 

The 20038 amendment, effective July 1, 2003, in Sub- the anti-indemnity statutes, Holguin v. Fulco Oil Servs., 
section A, inserted "foreign or domestic" following "cove- LLC, 2010-NMCA-091,,149 N.M., 98, 245 P.3d 42, cert. dis- 
nant or promise", inserted "within New Mexico" following midsedy 2011-NMCERT-010, 

"for a mineral"; and substituted "Paragraph" for "Para- The anti-indemnity: statute does not include any 
graphs" preceding "(1) or (2)" in Subsection A and Para- activities related to the distribution, processing, 
graph B(3). or transportation of oil and gas. Holguin v. Fulco Oil 

Laws 2008, ch. 309, § 2 and Laws 20038, ch, 421, § 2; both Servs,, LLC, 2010-NMCA-091, 149: N.M. 98; 245 P.3d 42, 
effective July 1, 2003, enacted identical amendments to cert. dismissed, 2011-NMCERT-010. 
this section. The section was set out as amended by Laws Oilfield anti-indemnity statute did not apply to 
2008, ch. 421, § 2, See 12-1-8 NMSA 1978. natural gas processing: facility. — Where a natural 

The 1999 amendment, effective June 18, 1999, re- gas company hired contractors to perform work at a natu- 
wrote the section, including adding a new Subsection C ral gas processing facility; the service contract provided 
to expand coverage of prohibited indemnification arrange- that the contractors agreed to indemnify the gas company 
ments. j against all claims-even if the claim was based in part on 

the negligence of the gas company; an employee of:one of 
ANNOTATIONS the contractors sued the gas company for injuries incurred 

Determination of type of work to be performed. during the cleaning of a "slug catcher", which is a system 
— Where a contract is so generic in nature that it is not that removes condensate and other particles from the nat- 
possible to determine the type of work to be performed ural gas; and the slug catcher was not located at a well site 
from the contract itself, the court will look past the and was not part of the production activities associated 


with a well head, the maintenance of the slug catcher was 
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_ not within the scope of the oilfield anti-indemnity statute. master contract in this case does not purport to relieve 
Holguin v. Fulco Oil Servs, LLC, 2010-NMCA-091, 149 operator of its own negligence but seeks to indemnify op- 
N.M. 98, 245 P.3d 42, cert. dismissed, 2011-NMCERT-010. erator for contractor's negligence, for which operator may 

Indemnitee cannot contract away liability for be held liable. New Mexico courts have allowed indemnity 
own negligence, — The language in Subsection A(4), agreements that seek to hold each party responsible for 
which makes void and unenforceable any agreement its own negligence, XTO. Energy, Inc, v. ATD, LLC, 189 
which purports to indemnify an indemnitee for injuries F.Supp.3d 1174 (D.N.M. 2016). 
or death "arising from the .. . concurrent negligence of the Validity of insurance contract. — Under Subsec- 
indemnitee", means only that the indemnitee cannot con- tion A(4), the validity of any insurance .contract is not 
tract away liability for his own percentage of negligence. affected where the insurance is purchased by the indem- 
Guitard v, Gulf Oil Co., 1983-NMCA-103, 100 N.M. 358, nitor to protect its interests, and not the interest of the 
670 P.2d 969; Brashar v. Mobil Oil Corp., 626 F. Supp. 434 indemnitee. Amoco Prod. Co. v. Action Well Serv., Inc., 
(D.N.M. 1984); Tipton v. Texaco, Inc., 1985-NMSC-108, 103 1988-NMSC-040, 107 N.M. 208, 755 P.2d 52 (decided un- 
N.M. 689, 712 P.2d 1351 (decided under prior law), der prior law). 

Indemnity provision that holds an indemnitee Enforcement of out-of-state indemnity, — Indem- 
harmless against its own negligence is void. — In a nity provisions requiring an operator to indemnify a 
subrogation action, where an insurer brought an action as driller for the driller's own negligence were valid under 
the subrogee of an insured pipeline operator against the Texas law, whose public policy is consistent with New 
surface estate owner and construction company to recover Mexico's, and were enforceable in New Mexico. Reagan v. 
cleanup costs incurred after the release of waste saltwater McGee Drilling Corp., 1997-NMCA-014, 123 N.M. 68, 933 
on the surface of the property from the operator's pipeline, P.2d 867 (decided under prior law). 
and where the estate owner alleged that the pipeline op- Fundamental principle of justice. — Section 56-7-2 
erator breached the parties saltwater disposal agreement NMSA 1978, as amended in 1999, is intended to.insure 
by pursuing claims against the estate owner through a the safety of persons and property at well sites within 
subrogee because the estate owner and the pipeline op- New Mexico and a choice of law provision applying Texas 
erator had an agreement whereby the pipeline operator law, by which an indemnitee may be indemnified against 
would hold the estate owner harmless from any losses, its own negligence, is void as violative of the public pol- 
damages, liabilities, or claims of any kind in connection icy of New Mexico. Pifia v. Gruy Petroleum Mgmt. Co., 
with the operation, the estate owner was precluded from 2006-NMCA-063, 189 N.M. 619, 186 P.3d 1029. 
enforcing the indemnity provision, which required the Choice of law provision void. — Indemnification 
pipeline operator to indemnify the estate owner for the agreements that undermine the indemnitee's incentive to 
owner's own negligence. New Mexico law voids indemnity promote safety at New Mexico well sites violate a funda- 
clauses where one party agrees to hold an indemnitee mental public policy of New Mexico and are void and unen- 
harmless against its own negligence, and the indemnity forceable and agreements that purport to escape the effect 
provision in the saltwater disposal agreement had the ef- of 56-7-2 NMSA 1978, as amended in 1999, by invoking 
fect of relieving the estate owner from liability for its own foreign law are against public policy and are void and un- 
negligence. St. Paul Fire and Marine Ins. Co. v. Sedona enforceable in New Mexico courts. Pifia v. Gruy Petroleum 
Contracting, Inc., 474 F. Supp. 3d 1211 (D. N.M. 2020) Mgmt. Co., 2006-NMCA-063, 139 N.M. 619, 136 P.3d 1029. 

Indemnity provision holding each party respon- Law reviews. — For article, "Statutory Adoption of 
sible for its own negligence does not violate this Several Liability in New Mexico: A Commentary and 
section. — Where oil and gas well operator (operator) Quasi-Legislative History," see 18 N.M.L. Rev. 483 (1988). 
brought action against contractor and commercial gen- For note, "Contract law: New Mexico interprets the in- 
eral liability insurer (insurer), alleging that contrac- surance clause in the oil and gas anti-indemnity statute; 
tor breached its contractual duties to defend operator Amoco Production Co. v, Action Well Service, Inc.,", see 20 
against claims asserted in underlying personal injury N.M.L. Rev. 179 (1990). 
lawsuits arising from an accident at a well, and that in- Am. Jur. 2d, A.L.R. and C.J.S. references. — Ten- 
surer breached its defense and reimbursement obligations ant's agreement to indemnify landlord against all claims 
to operator, insurer's motion for summary judgment was as including losses resulting from landlord's negligence, 4 
denied because this section prohibits only those contracts A.L.R.4th 798. 


that provide indemnity for one's own negligence, and the 


56-7-3. Commercial instruments and transaction. 


A. A provision of a lease or rental contract for equipment that requires a party to the agree- 
ment to indemnify, hold harmless, insure or defend the other party to the agreement, including the 
other party's officers, employees or agents against liability, claims, damages, losses or expenses, 
including attorney fees, arising out of bodily injury to a person or damage to property caused by or 
resulting from, in whole or in part, the negligence, act or omission of the indemnitee, its officers, 
employees or agents, is void, unenforceable and against the public policy of this state. 

B. A lease or rental contract for equipment may contain a provision that requires one party to 
the contract to indemnify, hold harmless or insure the other party to the contract, including its offi- 
cers, employees or agents, against liability, claims, damages, losses or expenses, including attorney 
fees, only to the extent that the liability, damages, losses or expenses are caused by, or arise out of, 
the acts or omissions of the indemnitor or its officers, employees or agents. 

C. A lease or rental contract for equipment that does not contain a provision covered by this 
section shall be presumed to conform to Subsections A and B of this section. 
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D. As used in this section, "lease or rental contract for equipment" means any public, private, 
foreign or domestic contract or agreement relating to the temporary use of equipment without 
transfer of ownership of the equipment from one party to the other. 

E.. As used in this section, "indemnify" or "hold harmless" includes any requirement to name » the 
indemnified party as an additional insured in the indemnitor's insurance coverage for the purpose 
of providing indemnification for any liability not otherwise allowed in this section. The provisions of 
this subsection shall not restrict the right of any remedy available to a claimant or plaintiff. 

-F. Nothing in this section shall apply to a lease or rental contract for a motor vehicle, as "mo- 
tor vehicle" is defined in Section 66-1-4,11 NMSA 1978 and that is designed and used primarily to 
transport persons or property on a public highway. 

G. Nothing in this section shall apply to a security agreement as defined in Section 55-9-102 
NMSA 1978 or to a finance lease as defined in Section 55-2A-103 NMSA 1978 or to a lease by a 
repossessing lessor for equipment repossessed upon default under such a finance lease. 

H. Nothing in this section shall apply to a lease or rental contract for equipment for use in the 
production of motion pictures or television, 


History: Laws 2007, ch. 252, § 2. IV, § 23, was effective June 15, 2007, 90 days after the 
Effective dates. — Laws 2007, ch. 252 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


ARTICLE 8 


Money, Interest and Usury 


Sec. Sec. 
56-8-1. Lawful money; definition; application. 56-8-11.1. Repealed, 
56-8-2. Denominations to be reduced to lawful basis in 56-8-11.2. Repealed. 
actions, 56-8-11.3. Repealed. 
56-8-3. Interest rate; no written contract. 56-8-11.4, Repealed. 
56-8-4, Judgments and decrees; basis of computing inter- 56-8-12. , Loans by agent; liability of principal, 
est. 56-8-13. Penalties and forfeitures. 
56-8-5. Interest; open accounts. 56-8-14, Criminal penalty. 
56-8-6. Grain purchase contracts; disclosure regarding 56-8-15 to 56-8-20. Repealed. 
act of God clause. 56-8-21. Usury; corporations and limited partnerships. 
56-8-7. Procuring loans; rate of commission; exceptions. 56-8-22. Short title. 
56-8-8. Excessive commission for procuring loan; penalty. 56-8-23. Purpose of act. 
56-8-9. Excessive charges prohibited; applicability of 56-8-24. Definitions. 
.. Maximum rates; definition. 56-8-25 to 56-8-28. Repealed. 
56-8-10. Farm, ranch and agriculture loans, 56-8-29. Civil penalty for violation of act. 
56-8-11, Repealed, 56-8-30. No prepayment penalty on home loans. 


56-8-1. [Lawful money; definition; application. ] 


The money of account of this state shall be the dollar, cent and mill; and all public accounts, 
and the proceedings of all courts in relation to money shall be kept and rela athe in money of the 
above denomination. ui 


History: Laws 1851-1852, p. 254; C.L. 1865, ch. 79, Retrospective. application and effect of statutory pro- 
§ 1; C.L. 1884, § 1732; C.L. 1897, § 2548; Code 1915, § vision for change of rate of interest, 4 A.L. R. 2d 932, 40 
3523; C.S. 1929, § 89-101; 1941 Comp., § 58-601; 1953 A.L.R.4th 147, 41 A.L.R.4th 694. 
Comp., § 50-6-1. 91 C.J.S. Usury § 8. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 
Jur. 2d Interest and Usury §§ 4 to 17. 
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56-8-2. [Denominations to be reduced to lawful basis in actions. | 


The above section [56-8-1 NMSA 1978] shall not in any manner affect any demand in money 
of another. denomination, but such demand in any suit or proceeding affecting the same shall be 
reduced to the above denomination. 


History: Laws 1851-1852, p. 254; C.L. 1865, ch. 79, ANNOTATIONS 
§ 2; C.L, 1884, § 1733; C.L. 1897, § 2549; Code 1915 
§ 3524; C.S. 1929, § 89-102; 1941 Comp., § 53-602; 1953 Am. Jur. 2d, A.L.R. and C.J.S. references. — 58 
Comp.,, § 50-6-2. Cr J. S. Mines § 141. 


Bracketed material. — The bracketed material was 
inserted by the compiler andis not partofthelaw. ... 

Cross reference. — For the meaning of the words 
"above denomination" as referring to the dollar, cent and 
mill, see 56-8-1 NMSA 1978. 


56-8-3. Interest rate; no written contract. 


The rate of interest, in the absence of a written contract fixing a different rate, shall be not more 
than fifteen percent annually in the following cases: 

A. on money due by contract; 

B. on money received to the use of another and retained without the owner's consent expressed 
or implied; and 

C. on money due upon ee settlement of matured accounts from the day the balance-is ascer- 
tained. 


History: 1978 Comp.; § 56-8-3, enacted by Laws 2004-NMCA-063, 135 N.M. 607, 92 P.8d 53, cert. denied, 


1983, ch, 254, § 1. 2004-NMCERT-005, 135 N.M. 565, 92 P.3d 10. 

Repeals and reenactments. — Laws 1983, Chap- Section inapplicable when neither contract. nor 
ter 254, § 1 repealed and .reenacted 56-8-3 NMSA 1978. judgment involved. — This section is: inapplicable 
For prior history, see Laws 1851-1852, p. 254; C.L. 1865, where the trial court, sitting in equity, is not awarding 
ch. 79, § 4; C.L. 1884, § 1734; C.L. 1897, § 2550; Code 1915, money due ona contract, and there is no money due "on 
§ 3525; C.S. 1929, § 89-103; 1941 Comp., § 538-603; 1953 a judgment." El Paso Natural Gas Co, v. W. Bldg. Assocs., 
Comp., § 50-6-3; Laws 1980, ch, 68, § 1. 675 F.2d 1135 (10th Cir. 1982). 

Cross references, — For interest rate on open ac- 1980 amendment inapplicable to complaint filed 
counts in commercial houses, see 56-8-5 NMSA 1978. prior thereto. — The increase in the interest rate from 

For exemption from limits of interest rate on National 6 percent to 10 percent enacted in 1980 does not apply to a 
Housing Act loans, see 58-8-2 NMSA 1978. complaint filed prior to 1980. Strickland v. Roosevelt County 

Compiler's notes. — Annotations to decisions under Rural Elec, Coop., 1982-NMCA-184, 99 N.M. 335, 657 P.2d 
prior versions of Section 56-8-3 NMSA 1978 and their pre- 1184, cert. denied, 99 N.M. 358, 658 P.2d 433 (1983), and 
decessors (which contained various legal rates of interest) cert. denied, 463 U.S.:1209, 108 S. Ct. 3540, 77 L. Hd. 2d 
appear in the annotations to decisions under this section. 1390 (1983), 

Inapplicable when written contract fixes differ- 
ANNOTATIONS - ent rate. — Where a written contract fixing a different 
rate existed between the parties, there is no applicability 
. MAMET GO Bae aeem er of this section. Skarda v. Davis, 1973-NMSC-011, 84 N.M. 
Ina licable hen written contract provides "no 
B. DATE OF ACCRUAL PP hy P 
f terest". — Where express provision of contract stipu- 
III. MONEY RETAINED WITHOUT CONSENT. A d th f obligati ble." 1 inatali 
IV. MONEY DUE ON’MATURED ACCOUNTS. ated that part of o igation payable in annual install- 
ments was to bear no interest, there is no place for the 
I. GENERAL CONSIDERATION. operation of any implied contract to pay interest, regard- 
less of how the statutory term "due" used in this section 
. Application to prejudgment interest, — This sec- might be interpreted. City of Clovis v. Sw. Pub. Serv. Co, 
tion, by its own. terms, applies only in those actions on a 1945-NMSC-030, 49.N;M. 270, 161. P.2d 878. 
contract where the contract is silent as to prejudgment in- Inapplicable when contract performed out-of- 
terest. D.J, Simmons, Inc. v. Broaddus, 116 Fed. Appx. 964. state. — Where drainage district bonds and coupons is- 

Applicability. — This statute applies to all judgments sued by Roswell drainage district of New Mexico are made 
and decrees, The references to contracts in, the statute payable to bearer at bank in Illinois, interest rate after 
simply clarifies that a contract could always set a differ- maturity of coupons is governed by law of state where con- 
ent rate of interest, which a judgment was to follow. Folz tract was to be performed and not by this section. Roswell 
v. State, 1993-NMCA-066, 115 N.M.639, 857 P,2d 39, cert. Drainage Dist.v. Parker, 53 F.2d 793 (10th Cir.1931). 
denied, 115 N.M. 602, 856 P.2d 250, Applicable, when contract. uses mathematical 

This section does not use the term "damages". formula, — When the amount owed is ascertainable by 
Instead it refers to "money due by contract". Aspen a mathematical calculation from a standard fixed in the 
Landscaping, Inc. v. Longford, Homes of N.M., Inc., contract. or from established market prices, this section 
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is applicable. Grynberg v. Roberts, 1985-NMSC-040, 102 
N.M. 560, 698 P.2d 4380, 

An injured party is entitled to prejudgment interest as 
a matter of right when the amount due under the contract 
can be ascertained with reasonable certainty by a math- 
ematical standard fixed in the contract or by established 
market prices. The trial court has discretion to award pre- 
judgment interest, if justice requires, when the contract 
amount is not ascertainable by the above means. Kueffer 
v, Kueffer, 1990-NMSC-045, 110 N.M. 10, 791 P.2d 461. 

Prejudgment interest is permissible as a matter of right 
when the amount due under the contract can be ascer- 
tained with reasonable certainty by a mathematical stan- 
dard fixed in the contract or by established market prices. 
Furthermore, so long as the amount of money obligation 
is ascertainable, interest is recoverable even where the 
creditor has not actually realized any loss as a result of 
nonpayment. Martinez v. Albuquerque Collection Servs., 
Inc., 867 F. Supp. 1495 (D.N.M. 1994). 

Applicability in divorce cases. — Award of prejudg- 
ment interest in a divorce case is a question within the sound 
discretion of the trial court, as it is in other cases. Jurado uv. 
Jurado, 1995-NMCA-014, 119 N.M. 522, 892 P.2d 969. 

Fact that defendant offered to pay contested 
amount before trial is not persuasive that it was ineq- 
uitable for the trial court to award plaintiff prejudgment 
interest on the amount. Aspen Landscaping, Inc. v. Long- 
ford Homes of N.M., Inc., 2004-NMCA-068, 1385 N.M. 607, 
92 Pd 53, cert. denied, 2004-NMCERT-005, 185 N.M. 
565, 92 P.3d 10. 

Subsection A requires that contract be breached 
before an award of prejudgment interest can be considered. 
State Farm Mut. Auto. Ins. Co. v. Barker, 2004-NMCA-105, 
136 N.M. 211, 96 P.3d 336. 

Purpose of prejudgment interest. — This section al- 
lows prejudgment interest in cases proving money due by 
contract; the obligation to pay prejudgment interest arises 
by operation of law and constitutes an obligation to pay 
damages to compensate a claimant for the lost opportu- 
nity to use money owed the claimant and retained by the 
obligor between the time the claimant's claim accrues and 
the time of judgement (the loss of use and earning power 
of the claimant's fund). State ex rel. Bob Davis Masonry, 
Inc. v. Safeco Ins, Co. of Am., 1994-NMSC-106, 118 N.M. 
558, 883 P.2d 144. 

Certainty of damages does not provide the basis for 
an award of prejudgment interest under this section. 
State Farm Mut. Auto. Ins. Co, v. Barker, 2004-NMCA-105, 
136 N.M. 211, 96 P.3d 336. 

Prejudgment interest as damages. — The fact that 
Subsection A fixes a statutory maximum rate of 15 percent 
for interest "on money due by contract" does not preclude 
use of that rate in computing prejudgment interest as 
damages; the same rate is fixed in Subsection B for inter- 
est on money received to the use of another and retained 
without the owner's consent expressed or implied". Inter- 
est as damages is computed at the statutory rate, and find- 
ing an implied contract to pay interest is not necessary in 
order to apply Subsection B. Economy Rentals, Inc. v. Gar- 
cia, 1991-NMSC-092, 112 N.M. 748, 819 P.2d 1306. 

Construction with Section 56-8-4 NMSA 1978. 
Prejudgment interest assessed from the date the claim 
accrued was consistent with an award under this section, 
not 56-8-4B NMSA: 1978; as a result, the appeals. court 
should not review the award as a matter of discretion, but 
as an award as of right pursuant to this section. Gilmore v. 
Duderstadt, 1998-NMCA-086, 125 N.M. 330, 961 P.2d 175: 

Prejudgment interest not considered insurance 
"claim", — Prejudgment interest is not included within 
the definition of "covered claims" in 59A-43-4C NMSA 
1978 so as to be limited or excluded by the Property 
and Casualty Insurance Guaranty Law liability cap of 
$100,000 per occurrence on individual "covered claims." 
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Also, no specific authority within the Guaranty Law is 
necessary to award prejudgment interest. The trial court 
has that authority under either this section or 56-8-4B 
NMSA 1978, Aztec Well Servicing Co. v. Prop. & Cas. Ins. 
Guar. Ass'n, 1993-NMSC-023, 115 N.M. 475, 853 P.2d 726. 

Prejudgment interest rate to be applied is the one 
in effect when the dispute becomes a pending case. Taylor 
v, Allegretto, 1994-NMSC-081, 118 N.M. 85, 879 P.2d 86. 

Countervailing equities regarding prejudgment 
interest. — When prejudgment interest is awarded ei- 
ther as a matter of right or in the trial court's discretion, 
the court will examine any countervailing equities to 
determine whether the award was properly made. State 
ex rel. Bob Davis Masonry, Inc. v. Safeco Ins, Co. of Am., 
1994-NMSC-106, 118 N.M. 558, 883 P.2d 144. 

Debtor may elect to pay more than legal inter- 
est. — Although the legal rate of interest is 6%, that does 
not prevent a debtor from paying more if he elects, and a 
debtor who knows that an account stated contains items 
of interest on average monthly balances agrees to pay in- 
terest on the monthly balances. Brown & Manzanares Co. 
v. Gise, 1907-NMSC-030, 14 N.M. 282,91 P, 716. _. 

A mere difference of opinion as to the amount 


owed will not relieve the breaching party for liability for 
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prejudgment interest. Kueffer v, Kueffer, 1990-NMSC-045, 
110 N.M. 10, 791 P.2d 461, 

Interest on judgment against political subdivi- 
sion, — Because of the separate policies furthered by the 
two sections, it cannot be said that the language of 56-8- 
4D NMSA 1978 exempts a city from prejudgment interest 
under this section, which is silent as to the assessment of 
interest against political subdivisions, City of Carlsbad v. 
Grace, 1998-NMCA-144, 126 N.M. 95, 966 P.2d 1178. 

Legal interest rate if contract silent. — This section 
empowers private lenders to charge interest on money 
debts at the legal rate if the contract)is silent on the is- 
sue. Martinez v. Albuquerque Collection Servs., Inc., 867 F. 
Supp. 1495 (D.N.M. 1994). 

Source of award not determinative. — In determin- 
ing interest, whether an award is made by arbitrators or 
by a court is not the determining factor. State Farm Mut. 
Auto. Ins. Co. v. Barker, 2004-NMCA-105, 186 N.M. 211, 
96 P.3d 336. 


II], MONEY DUE BY CONTRACT. 
A. IN GENERAL. 


Since check takes on characteristics of demand 
note, section covering interest on money due on contract 
applies. Coseboom v. Marshall Trust, 1960-NMSC-113, 67 
N.M. 405, 3856 P.2d 117, 

Check on which payment has been stopped comes 
within classification of "money due by contract." Cose- 
boom v. Marshall Trust, 1960-NMSC-118, 67 N.M, 405, 
356 P.2d 117, 

Money due on settlement from insurance policy 
is "due by contract" and is therefore subject to inter- 
est at the statutory rate. O'Meara v, Commercial Ins. Co., 
1962-NMSC-160, 71 N.M. 145, 376 P.2d 486. 

Money due on'‘settlement from insurance policy. 
— Trial court's application of Subsection A and award 
of prejudgment interest for money due by contract was 
proper based on a judgment allowing the stacking of in- 
surance coverage because the insured had a reasonable 
expectation of coverage under the policy, Ponder v. State 
Farm Mut. Ins. Co., 2000-NMSC-033, 129 N.M. 698, 12 
P.3d 960. 

Oral contract. — Where plaintiff was the assignee of 
an account receivable due under an oral contract to care 
for and feed cattle; and defendant testified that the par- 
ties to the oral contract orally agreed to waive interest 
charges, it was within the discretion of the trial court to 
disbelieve evidence of the alleged oral waiver and award 
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fifteen percent interest on the amount: due. Production 
Credit Ass'n of Sw. N.M. v, Alamo Ranch Co., 989 F.2d 418 
(10th Cir, 1993). 


B. DATE OF ACCRUAL. 


Interest accrues upon maturity of indebtedness. 
— In a situation where no additional demand is required 
to mature the indebtedness, reason and logic support the 
accrual of interest from the date of refusal of payment. 
Coseboom v. Marshall. Trust, 1960-NMSC-1138, 67 N.M. 
405, 356 P.2d 117. 

On demand notes interest is recoverable 
from time of demand. Coseboom v. Marshall Trust, 
1960-NMSC-113, 67 N.M. 405, 356 P.2d 117. 

Interest on bill of exchange dates from judgment. 
— Principal's liability on a bill of exchange drawn against 
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it by an agent and paid by the plaintiff bank does not in- _ 


clude interest on the principal amount before the date judg- 
ment was entered. Roswell State Bank v. Lawrence Walker 
Cotton Co., 1952-NMSC-020, 56 N.M. 107, 240 P.2d 1143. 

Contract does not expressly forbid accrual of in- 
terest. — Where the parties entered into a long-term con- 
tract for the sale of natural gas, plaintiff recovered judg- 
ment against defendant for overcharges together with 
prejudgment interest; the contract provided that if plain- 
tiff paid an overcharge, then within 30 days after final de- 
termination, defendant would refund the amount of the 
overcharge; and there was no indication that the parties 
intended to delay the due date for payment of overcharges 
until final judicial determination, no prohibition of pre- 
judgment interest on overcharges could be implied from 
the contract and the award of prejudgment interest was 
within the discretion of the trial court. City of Farmington 
v, Amoco Gas Co., 777 F.2d 554 (10th Cir. 1985). 

Oral contract. — Where the parties entered into an 
oral contract to care for and feed cattle, prejudgment in- 
terest should be awarded on the amount due for cattle 
feed from the date the last of the cattle were sold, which 
was the date when the amount due under the oral con- 
tract could be ascertained with reasonable certainty, Pro- 
duction Credit Ass'n of Sw. N.M. v. Alamo Ranch Co., 989 
F.2d 413 (10th Cir, 1993), 


Ill. MONEY RETAINED WITHOUT CONSENT. 


Cotenant liable for interest on rents and profits 
withheld from cotenant. — Where a cotenant entered 
under a deed which purported to convey the whole es- 
tate, and claimed the land adversely, he is liable for in- 
terest on his cotenant's share of the rents and profits re- 
ceived, although his cotenant failed to demand them, as 
there‘ was no consent to their retention. Armijo v. Neher, 
1903-NMSC-005, 11 N.M. 645, 72 P. 12. 

Express contract stipulating no interest. — Sub- 
section B does not create a liability for interest if the re- 
tention of a payable obligation is proper. When an express 
provision of a contract stipulates that a payable obliga- 
tion is to bear no interest, there can be no implied contract 
to pay interest under the statute. Murdock v. Pure-Lively 
Energy 1981-A, Ltd., 1989-NMSC-048, 108 N.M. 575, 775 
P.2d 1292, ; 

Prejudgment interest may be awarded in con- 
nection with judgment based on quantum meruit. 
— When a person is found to be liable in quantum me- 
ruit, the factfinder has made; in essence, a determination 
that the person has retained the money due (i.e., the value 
of the services or materials) and has deprived the claim- 
ant of the opportunity to use the money. The trial court 
may compensate the claimant for the lost opportunity 
by awarding prejudgment interest. Taylor v. Allegretto, 
1994-NMSC-081, 118 N.M. 85, 879 P.2d 86. 

Beneficiary mistakenly paid money owes pre- 
judgment interest. — When a p.o.d. (paid on death) 
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beneficiary of a joint account was mistakenly paid the 
money in the account upon the death of one of the two 
joint tenants and was, thus, unjustly enriched at the 
bank's expense, the bank was entitled as a matter of right 
(absent countervailing equities) to an award of prejudg- 
ment interest at a rate of not more than 15%. Sunwest 
Bank v. Colucci, 1994-NMSC-027, 117 N.M. 373, 872 P2d 
346. 

Award of prejudgment interest is a question of 
law. — The award of prejudgment interest: is a question 
of law solely within the sound discretion of the court and 
where defendant wrongfully deducted the amount due on 
a ‘delinquent promissory note ‘from a non-renewal certifi- 
cate of deposit with a fixed term of six months and a fixed 
rate of six percent, the court did not err in awarding pre- 
judgment interest in the statutory amount on the ground 
that because there was no contract in force, 56-8-3 NMSA 
1978 applied. Navajo Tribe v. Bank of N.M., 700 F.2d 1285 
(10th Cir., 1983). 


IV. MONEY DUE ON MATURED ACCOUNTS. 


Interest collectable after maturity of general obli- 
gation bond. — Because of 73-21-18 and 73-21-19 NMSA 
1978 allowing a governing body to levy and collect taxes 
for payment of general obligations at any time they should 
become necessary, as opposed to special obligation bonds 
which can draw only upon specific funds as designated by 
statute and city ordinance, interest may be collected after 
the date of maturity of a general obligation bond in ac- 
cordance with the general rule that interest coupons or 
notes executed by the maker of a note or bond to evidence 
installments of interest do bear interest after maturity, 
although there is no provision for interest. Dexter v. Lake- 
shore City Sanitation Dist., 1971-NMSC-057, 82 N.M. 556, 
484 P.2d 1266. 

Section inapplicable to special revenue bonds. — 
This section is inapplicable when a specific rule applies 
to the state or its subdivisions, particularly in the case of 
special revenue bonds, The statutory method of repaying 
such bonds is exclusive. Thus, bondholders do not receive 
interest upon interest after maturity of passing bonds. 
Munro v. City of Albuquerque, 1939-NMSC-043, 43 N.M. 
334, 93 P.2d 993. 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 
Jur, 2d Interest and Usury §§ 10 to 12, 26, 41, 63 to 75, 
87, 88. 

Retrospective application and effect of statutory provi- 
sion for interest or changed rate of interest, 4 A.L.R.2d 
932, 40 A.L.R.4th 147, 41 A.L.R.4th 694. 

Recovery of interest in action on real estate broker's 
statutory bond, 17 A.L.R.2d 1035. 

Personal liability of executor or administrator for inter- 
ests on legacies or distributive shares where payment is 
delayed, 18 A.L.R.2d 1384. 

Recovery of interest on claim against a governmental 
unit in absence of provision in contract or express statu- 
tory provision, 24 A.L.R.2d 928. 

Rights as between vendor and vendee under land con- 
tract in respect of interest, 25 A.L.R.2d 951. 

Claim in bankruptcy as bearing interest after filing of 
petition where there is a surplus, 27 A.L.R.2d 586. 

Rights by one entitled to contribution to recover inter- 
est, 27 A.L.R.2d 1268. 

Right to interest on unpaid alimony, 33 A.L.R.2d 1455. 

Time from which interest is recoverable on demand 
note or like demand instrument containing no provision 
as to interest, 45 A.L.R.2d 1202. 

Cotenant accountable for rents and profits or use and 
occupation as chargeable with interest and as entitled to 
interest on expenditures by him, 51 A.L.R.2d 388. 

Rights in profits earned by partnership or joint adven- 
ture after death or dissolution, 55 A.L.R.2d 1391. 
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Taking or charging interest in advance as siyatly 57 Right to interest on refund or credit in absence of spe- 
A.L.R.2d 630. cific controlling statute, 88 A.L.R.2d 823. 

Interest upon arrearages or unpaid decubiuluitorts of Retrospective application and effect of state statute or 
annuities, 66 A.L.R.2d 857. rule allowing interest or changing rate of interest on judg- 

Auctioneer's liability for interest on deposit money, 80 ments or verdicts, 41 A.L.R.4th 694. 
A.L.R.2d 1237, 47 C.J.S. Interest and Usury; Consumer Credit §§ 32, 34; 


91 CWJ.S, Usury §§ 5 to 10, 56, 61, 118, 135, 141, 144, 153. 


56-8-4. Judgments and decrees; basis of computing interest. 


A. Interest shall be allowed on judgments and decrees for the payment of money from entry 
and shall be calculated at the rate of eight and three-fourths percent per year, unless: 
~ (1) the judgment is rendered on a written instrument having a different rate of interest, 
in which case interest shall be computed at a rate no higher than specified in the instrument; or 
(2) the judgment is based on tortious conduct, bad faith or intentional or willful acts, in 
which case interest shall be computed at the rate of fifteen percent. 

B. Unless the judgment is based on unpaid child support, the court in its discretion may allow 
interest of up to ten percent from the date the complaint is served upon the defendant after con- 
sidering, among other things: 

(1) ifthe plaintiff was the cause sof unreasonable Hae in the adjudication of the plaintiff's 
claims; and 

(2). if the defendant had previously made a rekdonibla and timely offer of settlement to the 
plaintiff. 

C, Nothing contained in this section shall affect the award of interest or the time from which 
interest is computed as otherwise permitted by statute or common law. 

D, The state and its political subdivisions are exempt from the provisions of this section except 
as otherwise provided by statute or common law. 


History: Laws 1851-1852, p. 255; C.L. 1865, ch. 79, interest because the legislature plainly intended interest 


§ 5; C.L. 1884, § 1735; C.L. 1897, § 2551; Code 1915, § to be awarded "as otherwise provided by statute", 56-8-4D 
3526; C.S. 1929, § 89-104; 1941 Comp., § 53-604; 1953 NMSA 1978, and a federal statute, 28 U.S.C. § 1961, pro- 
Comp., § 50-6-4; Laws 1977, ch, 293, § 1; 1980, ch. 68, § vide for post-judgment interest in 42 U.S.C. § 1983 actions, 
2; 19838, ch. 254, § 2; 1993, ch. 112, § 1; 2004, ch. 41, § 7, The legislature intended the interest rate set forth in 28 

The 2004 amendment, effective May 19, 2004, in- U.S.C, § 1961 to apply to 42 U.S.C. § 1983 actions filed in 
serted at the beginning of Subsection B "Unless the judg- state court. Albuquerque Commons P'ship v. City Council, 
ment is based on unpaid child support". 2011-NMSC-002,.149 N.M. 308, 248 P.3d 856. 

The 1993 amendment, effective June 18, 1993, in Sub- Tortious conduct includes negligence and the 
section A, substituted “eight and three-fourths percent” post-judgment interest rate of 15% applies to judg- 
for "fifteen percent"; and in Subsection A(1), substituted ments awarding damages for negligent conduct. 
"no higher than specified" for "specified in the instru- Sandoval v. Baker. Hughes Oilfield Operations, Inc., 
ment". 2009-NMCA-095, 146 N.M. 853, 215 P.3d 791. 

Compiler's notes. — Annotations to decisions under Section 1983 claim. — Post-judgment interest .is 
former 56-8-3 NMSA 1978 and its predecessors, which not recoverable in a Section 1983 case filed in state 
contained provisions concerning interest on judgment and court. Albuquerque Commons P'ship v. City Council, 
decrees, appear in the annotations to decisions under this 2009-NMCA-065, 146 N.M. 568, 212 P8d 1122, cert. 
section. granted, 2009-NMCERT-007,.147 N.M. 361, 223.P.3d 358, 


rev'd, 2011-NMSC-002, 149 N.M. 308, 248 P.3d 856. 


ANNOTATIONS Insurance companies are not liable for fifteen per- 
I. GENERAL CONSIDERATION. | cent interest based on the tortious conduct of an unin- 
II], PREJUDGMENT INTEREST ! sured motorist. Bird v, State Farm Mutual Auto. Ins. Co., 
2007-NMCA-088, 142 N.M. 346, 165 P.3d 348, cert. denied, 

I. GENERAL CONSIDERATION. 2007- NMCERT-007, 142 N.M. 329, 165 P.3d 396, 
; : : 1983 amendment applies prospectively. North v. 
Discretion of court. — An interest award under 56- Public.Serv. Co,, 1983-NMCA-124, 101 N.M. 222, 680 P.2d 


8-4 NMSA 1978 is not an absolute right, but rather is a 603. cert quashed 101 N.M. 11. 677 P.2d 624 (1984) 

matter to be left to the discretion of the trial court. Gon- Six ne at tidartet 1 - 
percent interest rate in pre-1980, noncontract 
zales v. N.M. Dep't of Health, 2000-NMSC-029, 129 N.M. cases, — The amount of interest that may be awarded on 
586, 11 P.3d 550. judgments in cases filed prior to the 1980 amendment of 
Section 52-1-9,1 NMSA 1978 prevails, — The legis- former 56-8-3 NMSA 1978 is six percent per annum, Na- 
lative design demonstrates that the specific provisions of vajo Tribe v. Bank of N.M., 700 F.2d 1285 (10th Cir, 1983), 
§2-1-9.1(G) NMSA 1978. must. prevail over the more gen- Subsection A relates to postjudgment interest, not 
eral application of 56-8-4(B) NMSA 1978. Pipkin v. Daniel, prejudgment interest. State Farm Mut. Auto. Ins. Co. v. 

2009-NMCA-006, 145 N.M. 398, 199 P.3d 301. Barker, 2004-NMCA-105, 136 N.M. 211, 96 P.3d 336. 
Federal claims filed in state court. — The state and Postjudgment, interest mandatory. — Following the 
its political subdivisions are not exempt from post-judgment 1983 amendment to this section, postjudgment interest 
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on an award of punitive damages is mandatory. Weststar 
Mortg. Corp. v. Jackson, 2002-NMCA-009, 131 N.M. 493, 
39 P.8d 710, rev'd on other grounds, 2003-NMSC-002, 133 
N.M. 114, 61 P.3d 823. 

Post-judgment interest on reconsideration of pu- 
nitive damage award should run from the date of 
the new judgment. — Where plaintiffs brought claims 
against defendants for breach of a mortgage contract, 
wrongful foreclosure, breach of the covenant of good faith 
and fair dealing, violations of the Unfair Practices Act, vi- 
olations of the Home Loan Protection Act (HLPA), and for 
attorney fees and punitive damages, in connection with 
a mortgage accidental death insurance policy and defen- 
dants' related misapplication of payments and foreclosure 
on the insured mortgage, and where, following a bench 
trial, the district court found in favor of plaintiffs on all 
claims except the HLPA claim, and awarded actual dam- 
ages and costs as well as punitive damages, and where the 
New Mexico court of appeals found that the procedures 
used to reach the punitive damages award were lacking, 
set aside the punitive damages award and remanded to 
the district court for reconsideration of its award, and 
where, on remand, the district court awarded plaintiffs 
$2,500,000 in punitive damages and post-judgment inter- 
est of 15% to run from the date of the original judgment, 
the court of appeals held that post-judgment interest 
should not accrue from the date of the original judgment, 
but as a matter of law, should run from the date of the sec- 
ond judgment. If an appellate determination only requires 
modification of a former judgment, interest accrues at the 
date of the original judgment, but if a remand requires 
new findings and new computation of an award, then in- 
terest accrues from the date of the new judgment. Dollens 
v. Wells Fargo Bank, 2021-NMCA-039. 

Rate of post-judgment interest. — Where the open 
account credit agreement between the supplier of materi- 
als and a subcontractor on a municipal construction proj- 
ect provided for interest at 18% per year, post-judgment 
interest was awardable as a sum justly due under 13-4-19 
NMSA 1978 at the rate of 18% per year against the surety 
on the payment bond for the project. State ex rel. Solsbury 
Hill, LLC v. Liberty Mut. Ins. Co., 2012-NMCA-032, 273 
P.3d 1, cert. granted, 2012-NMCERT-003. 

Award was not based on culpable conduct. — 
Where plaintiff, who purchased a commercial greenhouse 
operation to hydrophonically grow tomatoes, contracted 
with defendant for electrical power; the greenhouse was 
destroyed in a fire; before the fire and without notify- 
ing plaintiff, defendant disconnected electrical power to 
the greenhouse for nonpayment of bills which prevented 
plaintiff from pumping water from its wells to quench the 
fire; plaintiff sued defendant for breach of contract; the 
district court found that defendant did not act maliciously, 
willfully, wantonly, fraudulently or in bad faith toward 
plaintiff prior to the fire; and the district court did not find 
any pre-fire breach of contract that caused plaintiff dam- 
ages other than the failure to provide advance notice of 
the disconnect of electrical power; and the district court 
did not find that defendant's alleged threat that the fire 
chief would be liable if defendant reconnected electri- 
cal power during the fire was a breach of any particular 
contract provision or that if the conduct was a breach 
of contract that the conduct caused any damages to de- 
fendant, the district court did not abuse its discretion in 
denying plaintiffs request for a fifteen percent interest 
award, Sunnyland Farms, Inc. v. Central N.M. Elec. Coop., 
Inc., 2011-NMCA-049, 149 N.M. 746, 255 P.3d 324, cert. 
granted, 2011-NMCERT-005, 150 N-M. 667, 265 P.3d 718. 

Action against state. — Plaintiff in wrongful death 
action’was not entitled to postjudgment interest on a prior 
judgment obtained against the New Mexico State Highway 
Department (State), Fought v. State, 1988-NMCA-088, 107 
N.M. 715, 764 P.2d 142, overruled in part on other grounds 
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by Folz v. State, 1993-NMCA-066, 115 N.M. 639, 857 P.2d 
39, cert. denied, 115 N.M. 602, 856 P.2d 250. 

Plaintiff was not entitled to postjudgment interest fol- 
lowing an award of damages for wrongful termination 
against a school district. Franco v. Carlsbad Mun. Schs., 
2001-NMCA-042, 130 N.M. 5438, 28 P.3d 531. 

Applicability. — Subsection B of this section applies 
to all actions and is not limited to certain or specific ac- 
tions, such as those based on contract or in which dam- 
ages are ascertainable before trial. Southard v. Fox, 
1992-NMCA-045, 113 N.M. 774, 833 P.2d 251. 

Applicability to workers' compensation awards. 
— Where worker was awarded damages under the Work- 
ers' Compensation Act because the employer intention- 
ally retaliated against worker for filing a workers' com- 
pensation claim, the actions of the employer constituted 
bad faith, and the employer's actions amounted to fraud, 
malice, oppression or willful, wanton or reckless disregard 
of the rights of the worker, the employer was required to 
award the worker post-judgment interest at the highest 
rate of fifteen percent. Martinez v. Pojoaque Gaming, Inc., 
2011-NMCA-103, 150 N.M. 629, 264 P.3d 725, cert. denied, 
2011-NMCERT-009, 269 P.3d 903. 

Date interest accrues on worker's compensation 
awards. — Post judgment interest begins to accrue on 
the date that an order is filed awarding a partial lump- 
sum payment. Massengill v. Fisher Sand & Gravel Co., 
20138-NMCA-103, cert. denied, 2013-NMCERT-010. 

Where worker had reached maximum medical improve- 
ment and was receiving permanent partial disability, but 
a final determination of worker's permanent partial dis- 
ability benefits had not been made; the worker's compen- 
sation judge entered an order granting worker a partial 
lump-sum payment and mailed the order to the parties; 
and employer claimed that pursuant to 52-5-7(C) NMSA 
1978, the order was not operative until thirty days after 
it was mailed to the parties and that because worker's 
permanent partial disability benefits had not: been de- 
termined, the order awarding a partial lump-sum pay- 
ment was not a final order, post-judgment interest on 
the compensation award began to run on the date the 
order was filed, 52-5-7(C) NMSA 1978 does not provide 
a thirty day grace period to pay a compensation award, 
and the pending decision on the’worker's unresolved per- 
manent partial disability benefits did not render the par- 
tial lump-sum award a non-final decision. Massengill v. 
Fisher Sand & Gravel Co,, 2013-NMCA-103, cert. denied, 
2013-NMCERT-010. 

There is a legislative intent to apply this section to fi- 
nal compensation orders in workers' compensation cases. 
Sanchez v. Siemens Transmission Sys., 1991-NMCA-028, 
112 N.M. 236, 814 P.2d 104, rev'd on other grounds, 
1991-NMSC-093, 112 N.M. 533, 817 P.2d 726. 

Postjudgment interest under subsequent injury 
act. — The court in its discretion may allow postjudgment 
interest on compensation benefits payable by the subse- 
quent injury fund and awarded to an injured or disabled 
workman. Allowance of interest, however, is limited to 
that portion of a judgment against the fund in favor of 
an injured worker, and the fund is not liable for the pay- 
ment of interest on that portion of reimbursement pay- 
able by the fund to an employer or its carrier. Additionally, 
any award of postjudgment interest does not commence 
to run upon compensation benefits until the time fixed 
for their payment. Mares v. Valencia Cnty. Sheriff's Dep't, 
1988-NMCA-0038, 106 N.M. 744, 749 P.2d 1128, 

Interest is element of damages to be considered by 
trial court. As such, it is left to the discretion of the trial 
court. Kennedy v. Moutray, 1977-NMSC-109, 91 N.M. 205, 
572 P.2d 933; Trujillo v. Beaty Elec. Co., 1978-NMCA-021, 
91 N.M. 583, 577 P.2d 431, see Weststar Mortgage Corp. v. 
Jackson, 2002-NMCA-009, 131 N.M. 493, 39 P.3d 710, rev'd 
on other grounds, 20038-NMSC-002, 1383 N.M. 114, 61 P.3d 
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828 (concerning the distinction between pre and postjudg- 
ment interest after the 1983 amendment to this section), 

Trial judge has discretion to allow or withhold in- 
terest under this section. Moorhead v. Stearns-Roger 
Mfg. Co., 320 F.2d 26 (10th Cir. 1963), 

Determination of intention or willfulness. — If a 
plaintiff wants to insure that a judgment is assessed the 
higher 15 percent interest rate in a case not based in tort 
or bad faith, the plaintiff must, specifically request that 
the factfinder make a finding of intention or willfulness; 
however, if such a finding is. not made, and the evidence 
indicates that the defendant acted with a culpable mental 
state approximating intention or willfulness, the award of 
the higher interest rate will be left to the sound discretion 
of the trial court. Public Serv. Co, v. Diamond D Constr. 
Co,, 2001-NMCA-082, 131 N.M. 100, 33 P.3d 651. 

Rate at time of filing is determinative. — The stat- 
utory rate of interest in effect at the time a breach of con- 
tract suit is filed, not that.in effect at the time the contract 
is executed, is applicable to determine prejudgment and 
postjudgment interest. City of Farmington v., Amoco Gas 
Co.,,777 F.2d 5654 (10th Cir. 1985). 

A change in interest affects the rights or remedies of 
the parties, even if these rights or remedies are purely 
statutory, and therefore the statutory rate of interest in 
effect when.a claim became a pending case is applicable 
to that case even if the rate of interest is changed prior to 
judgment. Hillelson v. Republic Ins, Co,, 1981-NMSC-048, 
96 N.M. 36, 627,,P.2d 878; Archuleta v, Jacquez, 
1985-NMCA-077, 103 N.M. 254, 704 P.2d 1130. 

Postjudgment interest at the rate of 15% was inappro- 
priate where at the time of the filing of the lawsuit the 
applicable interest rate was 10%. Lopez v. Smith's Mgt. 
Corp., 1986-NMCA-054, 106 N.M. 416, 744 P.2d 544), cert. 
quashed, 106 N.M, 405, 744 P.2d 180 (1987). 

Interest recoverable from time of actual taking. 
— United States instituted condemnation proceedings to 
appropriate for reclamation purposes land already actu- 
ally taken. In making awards, interest was properly in- 
cluded at 6% from time of actual taking to time of deposit 
of awards in court in payment of same. United States v. 
Rogers, 255 U.S. 163, 41 S. Ct. 281, 65 L, Ed, 566 (1921), 

Interest as element of damage considered upon, 


is breached - the date when insurance company denies li- 
ability - is the date when interest, as an element of dam- 
age, might be considered, O'Meara.v. Commercial Ins..Co., 
1962-NMSC-160, 71 N.M. 145, 376 P.2d 486. 

Allowance from breach not matter of right. — The 
allowance of interest as an element of the total damage is 
a matter of discretion in the trier of the facts, and not a 
matter of right under the statute. O'Meara v. Commercial 
Ins. Co., 1962-NMSC-160, 71 N.M, 145, 376 P.2d 486. 

No prejudgment interest without request. — In a 
suit in quantum meruit for services rendered by a litigant 
who does not include a request for interest.in the com- 
plaint, the court cannot add interest from the date of com- 
plete rendition of services to the date of entry of the judg- 
ment. United States Potash .Co, v. McNutt 70 F.2d 1003 
(10th Cir. 1934), 

Interest must be claimed in lower court. —-An 
appellate court will not, grant interest unless. the. sub- 
ject, of interest. has been under consideration in the court 
below. United States Potash.Co. v. McNutt, 70 F.2d 1003 
(10th Cir, 1934). 

Interest awarded not to exceed legal rate. — 
Where interest,is awarded as damages.at law, it cannot 
be granted in excess of the legal rate. Shaeffer.v. Kelton, 
1980-NMSC-117, 95 N.M. 182,619 P.2d 1226. 

Defendants not entitled to fifteen percent rate of 
postjudgment interest. — Where plaintiff filed a com- 
plaint alleging that when defendants signed a petition 
and actively supported plaintiff's recall, fram the Taos 
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school board, such acts constituted malicious abuse of 
process, civil conspiracy, and prima facie tort, and where 
defendants filed special motions to dismiss pursuant to 
§ 38-2-9.1 NMSA 1978, alleging that plaintiff's complaint 
infringed on defendants' first amendment rights, and 
where the district court granted defendants' special mo- 
tions to dismiss, granted defendants’ request for attor- 
ney fees, and awarded postjudgment interest at a rate of 
8.75 percent, finding that defendants’ support of plaintiff's 
recall from the Taos school board invoked the substantive 
protection of the first amendment and the procedural and 
remedial provisions of the anti-SLAPP statute, the district 
court did not err in denying defendants' request for post- 
judgment interest at the rate of fifteen percent because 
defendants failed to demonstrate that the filing of plain- 
tiffs complaint constituted conduct that was tortious, 
intentional, or in bad faith as required by § 56-8-4(A)(2) 
NMSA 1978. Cordova v. Cline, 2021-NMCA-022. 

Apportionment of postjudgment interest. — In 
awarding postjudgment interest, the portion of the judg- 
ment that awarded damages for bad faith should bear in- 
terest at the rate of 15%, however, that portion of damages 
awarded as measured by standard contract law should 
bear interest at eight and three quarters percent. Teague- 
Strebeck Motors, Inc..v. Chrysler Ins. Co., 1999-NMCA-109, 
127 N.M. 603, 985 P.2d 1183, cert. denied, 127 N.M. 391, 
981 P.2d 1209, overruled in part on other grounds by Sloan 
v. State Farm Mut. Auto. Ins, Co., 360 F.3d 1220 (10th Cir. 
N.M. 2004). 

Error to award caclania rate of interest. — When 
a p.o.d, (paid on death) beneficiary of a joint account was 
mistakenly paid the money in the account upon the death 
of one of the two joint tenants and was, thus, unjustly en- 
riched at the bank's expense, the court erred by awarding 
the bank postjudgment interest calculated at a variable 
rate equal to the rate paid by the bank to the federal re- 
serve bank for funds borrowed. Postjudgment interest on 
judgments and decrees for payment of money is. manda- 
tory and accrues at the statutory rate from the date of 
entry of judgment, unless the judgment is based on a writ- 
ten instrument bearing a different rate. The judgment — 
in this case was not rendered on a written contract, and 
therefore postjudgment interest should have been calcu- 
lated at the statutory rate of fifteen percent in effect at 
the time the complaint was filed. Sunwest Bank v. Colucci, 
1994-NMSC-027, 117 N.M. 373, 872 P.2d 346 (decided 
prior to 1993 amendment). 

Allowance of excess interest reversible error. 
— It is error to allow a greater rate than that legally al- 
lowed, for which a reversal will be granted unless defen- 
dant remits the excess of interest. Romero v, Desmarais, 
1889-NMSC-011, 5 N.M. 142, 20 P. 787. 

Affirmance conditioned on remission of excess 
allowable. — Where judgment, otherwise correct, has 
awarded 10% interest, it will be affirmed on condition of 
the remission of the excess interest. Romero v. Desmarais, 
1889-NMSC-011, 5 N.M. 142, 20 P. 787; Hopkins v. Orr, 
124 U.S. 510, 8 S. Ct. 590, 31 L. Ed. 523 (1888). 

Allowance of excess modifiable. — In view of this 
section, the court is not authorized toallow 8% interest on 
the award of a commission sued for, and such allowance 
will be modified by the supreme court. Taylor v. Sarracino, 
1940-NMSC-058, 44 N.M. 469, 104 P.2d 742, 

Upon remand on damages, interest accrues from 
new judgment. — Where reviewing court's opinion only 
requires a modification of the former judgment (such as 
remittitur or additur), interest accrues at the date of the 
original judgment; but if that court has reversed the for- 
mer judgment, insofar as damages are concerned, and re- 
manded for new findings and computation of the award, 
such, as here, then interest accrues from the date of the 
new judgment. Varney v, Taylor, 1969-NMSC- 175, 81 N.M. 
87, 463 P.2d 611. 
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Absent abuse district court award stands. — The 
district court exercises discretion in awarding prejudg- 
ment. interest, and absent abuse, the court's decision 
should be allowed to stand, For a finding of abuse of dis- 
cretion, an appellant bears the burden of proving the dis- 
trict court's decision is contrary to all logic and reason. 
Delisle v. Avallone, 1994-NMCA-012, 117 N.M. 602, 874 
P.2d 1266, cert. denied, 117 N.M. 773, 877 P.2d.579. 

Interest on child support arrearages award. — 
Because each unpaid installment was a final judgment, 
mother's claim was to post-judgment, not: pre-judgment; 
interest, and payment is mandatory. Bustos v. Bustos, 
2000-NMCA-040, 128.N.M. 842, 999 P.2d 1074. 

Workers' compensation cases. — There is nothing 
which indicates that Subsection A should not apply in 
workers' compensation cases. Candelaria v. General Elec; 
Co., 1986-NMCA-016, 105 N.M. 167, 730 P.2d 470, cert. 
quashed, 105 N.M, 111, 729 P.2d 1365. 

Interest against state. — Subsection D does not bar 
appellants from recovering interest against the state under 
the circumstances of this case because the present causes 
of action were pending prior to the effective date of Sub- 
section D in 1983, Folz v, State, 1998-NMCA-066, 115 N.M. 
639, 857 P.2d 39, cert. denied, 115 N.M. 602, 856 P.2d 250. 

Section 41-4-19 NMSA 1978, when read in pari materia 
with Subsection D of this section, prohibits the awarding 
of post-judgment interest on tort judgments against the 
state and its subdivisions. Trujillo v, City of Albuquerque, 
1998-NMSC-031, 125 N.M. 721, 965 P.2d:305.., 

Legislature waived immunity for post-judgment 
interest in the Whistleblower Protection Act. — 
Where plaintiff sued defendant Northern New Mexico 
College (NNMC) pursuant to the New Mexico Whistle- 
blower Protection Act (WPA), NMSA 1978, §§ 10-16C-1 
to -6, and where plaintiff offered evidence at trial that 
NNMC removed her from her position as director of 
NNMC's campus in El Rito; New Mexico, transferred her 
to another position, and then terminated her employ- 
ment in retaliation for her communications to NNMC's 
administrators about NNMC's failure to approve expen- 
ditures necessary for the successful implementation of 
a plan to revitalize the El Rito campus, and where the 
jury concluded that NNMC violated the WPA and found 
by special verdict form that plaintiff had communicated 
to defendant about the occurrence of an improper. act, 
that there was a'reasonable basis in fact for the improper 
act, and that defendant retaliated against plaintiff be- 
cause of a communication about that improper act, and 
where the jury awarded plaintiff $239,000 in backpay 
and $180,000 to compensate her for emotional distress, 
the trial court erred in denying plaintiff's motion for post- 
judgment interest, because by explicitly making public 
employers liable for interest on back pay in NMSA 1978, 
§ 10-16C-4, the legislature waived sovereign immunity 
for post-judgment interest pursuant to. Subsection D of 
this section, Velasquez v. Regents of Northern N.M. Coll., 
2021-NMCA-007, cert, denied. 


II. PREJUDGMENT INTEREST, 


Construction with Section 56-8-3 NMSA 1978, — 
Prejudgment interest assessed from the date the claim ac- 
crued was consistent’ with an award under 56-8-3 NMSA 
1978, not this section; as a’result, the appeals court should 
not review the award as a matter of discretion, but as an 
award as of right pursuant to 56-8-3 NMSA 1978. Gilmore 
v, Duderstadt, 1998-NMCA-086, 125'N.M. 330, 961 P.2d 175. 

Because of the separate policies furthered by the ‘two 
sections, it cannot be said that the language of Subsec- 
tion D exempts a city from prejudgment interest under 
56-8-3 NMSA 1978, which is silent as to the assessment of 
interest against political subdivisions. City of Carlsbad v. 
Grace, 1998-NMCA-144, 126 N.M. 95, 966 P.2d 1178. 
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Valid judgment required. — Subsection B of this sec- 
tion presupposes a valid judgment; therefore, a judgment 
that has been set aside for want of jurisdiction cannot be 
the basis' for an award of prejudgment interest. Martinez v. 
Friede, 2003-NMCA-081, 133 N.M. 834, 70 P.3d 1273, rev'd on 
other grounds, 2004-NMSC-006, 135 N.M. 171, 86 P.3d 596. 

Purpose of prejudgment interest. — Prejudgment 
interest serves two purposes; promoting early settlements 
and compensating persons. Interest is awarded to make 
the tort victim whole, and has no bearing on the question 
of punishing the tortfeasor. Morga v. FedEx Ground Pack- 
age Sys, 2018-NMCA-0389, cert. granted. 

The district court did not abuse its discretion in 
awarding prejudgment interest.- In a wrongful death, 
personal injury, and loss of consortium case, where plain- 
tiffs claims arose from a catastrophic automobile accident 
which caused the death of his wife and daughter and seri- 
ously injured his son, and where the jury returned a ver- 
dict for more than $165 million in compensatory damages, 
the district court did not abuse its discretion in awarding 
prejudgment interest where the district court concluded 
that defendants' sole settlement offer was unreasonable 
and that defendants lacked an appreciation or concern 
about the potential results of a trial: Morga v. FedEx 
Ground Package Sys., 2018-NMCA-039, cert. granted. 

Damages need not be fixed or ascertainable. — 
Subsection B is not limited by whether damages are 
fixed or ascertainable, Because the language in Subsec- 
tion B is general, the legislature must have intended 
that, to foster timely settlements, a discretionary award 
of prejudgment interest is allowed in all cases. Lucero v. 
Aladdin Beauty Colls., Inc., 1994-NMSC-022, 117 N.M; 
269, 871 P.2d 365. 

Higher interest rate allowable when debtor noti- 
fied by written instrument. — Allowance of 18% on a 
judgment until the debt is paid is proper only. where there 
is "a written instrument," of which the debtor possesses a 
copy, having a different rate of interest than the 15% per- 
mitted by this section. N.M. Tire & Battery. Co. v: Ole Tires, 
Inc., 1984-NMSC-063; 101 N.M. 357, 683 P.2d 39. 

Higher rate by agreement of parties. — Where 
the open account credit agreement between the supplier 
of materials and a subcontractor on ‘a municipal con- 
struction project provided for interest at 18% per year, 
prejudgment interest was awardable as a sum justly 
due under 13-4-19 NMSA 1978 at the rate of 18% per 
year against the surety on the payment bond for. the 
project. State ex rel. Solsbury, Hill, LLC v. Liberty Mut. 
Ins, Co., 2012-NMCA-032, 278 P.3d 1, cert. granted, 
2012-NMCERT-008. 

Award of prejudgment interest within court's dis- 
cretion. — The award of prejudgment interest is a ques- 
tion of law solely within the sound discretion of the court. 
Navajo Tribe v. Bank of N.M., 700) F.2d 1285 (10th Cir. 
1983). 

This section provides authority for an award of prejudg- 
ment. interest at the discretion of the trial court. State 
Farm Mut. Auto. Ins. Co. v. Barker, 2004-NMCA-105, 136 
N.M. 211, 96 P.3d 336. 

The trial court has discretion as to prejudgment 
interest under this section; thus, where the district 
court necessarily exercised such discretion in making its 
award, the appellate court would not disturb the award 
absent a showing of abuse of discretion, Kennedy v. Dex- 
ter Consol, Schs., 1998-NMCA-051, 124 N.M. 764, 955 P.2d 
693, rev'd on other grounds, 2000-NMSC-025, 129 N.M. 
436, 10 P.3d 115. 

Prejudgment interest awarded under 56-8-4 B NMSA 
1978 is not damages that must be determined by the jury 
and the legislature could properly entrust such determina- 
tions to the trial court. Southard v. Fox, 1992-NMCA-045, 
113 N.M. 774,833 P.2d 251, 
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Review of award. — An award of prejudgment inter- 
est is reviewed under an abuse of discretion standard. 
State Farm Fire & Cas. Co. v. Farmers Alliance Mut. Ins. 
Co,, 2004-NMCA-101, 136 N.M. 259, 96 P.3d 1179. 

Denial of prejudgment interest was not an abuse 
of discretion. — Where a fire destroyed plaintiffs hy- 
droponic tomato facility; the day before the fire, defendant 
shut off electricity to the facility for nonpayment; defen- 
dant failed to give plaintiff the customary fifteen-day no- 
tice to pay the overdue bill before defendant suspended 
service; plaintiff's pumps were powered by electricity and 
without power, firefighters could not access well water to 
suppress the fire; plaintiff recovered contract and tort dam- 
ages against defendant; the district court refused to award 
prejudgment interest; and the case involved difficult, com- 
plex legal issues concerning causation, comparative fault 
and estimation of lost profits; and the parties had genuine 
differences of opinion on the strength of plaintiff's case and 
failed to settle, the district court did not abuse its discretion 
in denying prejudgment interest. Sunnyland Farms, Inc. v. 
Central N.M. Elec. Coop., Inc., 2018-NMSC-017, 301 P.3d 
387, aff'g 2011-NMCA-049, 149 N.M. 746, 255 P.3d 324. 

Findings for denial of interest not required. — 
When an award of prejudgment interest is in the trial 
court's discretion and not a matter of right under 56-8-3 
NMSA 1978, the court does not need to make specific 
factual findings; the reasons for denying interest need 
only be ascertainable from the record and not contrary to 
logic; in addition, the two factors listed inthis section are 
not exclusive and the court should take into account all 
relevant equitable considerations. Gonzales v. Surgidev 
Corp., 1995-NMSC-036, 120 N.M. 133, 899 P.2d 576. 

No interest for seller causing contract's nonper- 
formance, — A seller is not entitled to interest on the 
unpaid portion of the purchase price when the seller 
causes nonperformance of a contract. Smith v. McKee, 
1993-NMSC-046, 116 N.M. 34, 859 P.2d 1061. 

Interest on interest not authorized. — Absent ei- 
ther a contract or statutory provision authorizing interest 
on interest prior to judgment, such may not be recovered. 
Southern Union Exploration Co, v. Wynn Exploration Co., 
1981-NMCA-006, 95 N.M. 594, 624 P.2d 536, cert. denied, 
95 N.M. 598, 624 P.2d 535, and cert. denied, 455 U.S. 920, 
102 S. Ct. 1276, 71 L. Ed. 2d 461 (1982). 

Monthly compounding incorrect, — The trial eatin 
incorrectly computed a prejudgment interest award from 
a calculation incorporating monthly compounding. The 
result was an award of interest in excess of the statutory 
rate, Consolidated Oil & Gas, Ine v. Southern Union Co., 
1987-NMSC-055, 106 N.M. 719, 749 P.2d 1098, cert. denied, 
484 U.S. 1063, 108 S, Ct. 1021, 98 L, Ed. 2d 986 (1988). 

Prejudgment interest rate set when action be- 
comes pending. — The rate of prejudgment interest to 
be granted is that rate in effect when an action becomes 
pending. Grynberg v. Roberts, 1985-NMSC-040, 102 N.M. 
560, 698 P.2d 480, 

When contract silent on interest, prejudgment in- 
terest allowable, — Where a contract does not specifi- 
cally preclude interest, an award of prejudgment interest 
under this section is within the sound discretion of the 
trial court. City of Farmington v. Amoco Gas Co., 777 F.2d 
554 (10th Cir, 1985), 

Not legally required in negligent misrepresenta- 
tion action. — The court was not required as a matter 
of law to award prejudgment interest in an action for 
negligent misrepresentation, even though the damages 
were allegedly readily ascertainable. Prejudgment inter- 
est should be awarded as a matter of right only when the 
defendant has breached a contract to pay a definite sum of 
money. Charter Servs., Inc. v. Principal Mut. Life Ins, Co., 
1994-NMCA-007, 117 N.M. 82, 868 P.2d 1307. 

Prejudgment interest upheld where discretion 
not abused. — Since it is within the discretion of a court 


COMMERCIAL INSTRUMENTS AND TRANSACTIONS 


1170 


56-8-4 


to award prejudgment interest when the amount of dam- 
ages in question is ascertainable, if no abuse of that dis- 
cretion is shown, an award of prejudgment interest will 
be upheld. United Nuclear Corp. v. Allendale Mut. Ins. Co., 
1985-NMSC-090, 103 N.M. 480, 709 P.2d 649, 

Denial of prejudgment interest. — Where a fire, 
that was negligently caused by defendant, destroyed 
plaintiffs household goods and personal effects in a mo- 
bile home that plaintiff rented from defendant; both sides 
aggressively litigated the case and engaged in extensive 
motions practice; defendant did not offer to settle until 
nine months after plaintiff filed suit; defendant contested 
liability for two and one half years before changing its po- 
sition and stipulating to liability; and defendant made a 
number of offers, each of which met or exceeded the jury 
award, the district court did not abuse its discretion in 
denying plaintiffs request for pre-judgment interest, 
Behrens v. Gateway Court, L.L,C., 2018-NMCA-097, cert. 
granted, 2013-NMCERT-009. 

Where worker was awarded damages for bad faith and 
wrongful termination under the Workers' Compensation 
Act and the employer did not cause any unreasonable 
delay in the workers' compensation proceedings or make 
any unreasonable settlement offers prior to trial, the trial 
court did not abuse its discretion in denying the worker's 
request for prejudgment interest. Martinez v, Pojoaque 
Gaming, Inc., 2011-NMCA-103, 150 N.M. 629, 264 P.3d 
725, cert. denied, 2011-NMCERT-009, 269 P.3d.903. 

Since the plaintiffs did not request prejudgment interest 
until after entry of the final judgment, and, in addition, the 
defendant was not responsible for a delay between the jury 
verdict and entry of judgment and had made settlement of- 
fers which were not unreasonable as a matter of law, the 
trial court did not abuse its discretion in denying the plain- 
tiffs' motion for prejudgment interest. Gonzales v. Surgidev 
Corp., 1995-NMSO-036, 120 N.M. 133, 899 P.2d 576. 

When initiation of action delayed, no interest. — 
The court's decision denying the plaintiffs prejudgment 
interest did not constitute an abuse of discretion, given 
the "great lapse of time" since the initiation of the ac- 
tion. Charter Servs., Inc. v. Principal Mut. Life Ins. Co., 
1994-NMCA-007, 117 N.M. 82, 868 P.2d 1307. 

Prejudgment interest not considered insurance 
"claim", — Prejudgment interest is not included within 
the definition of "covered claims" in 59A-43-4C NMSA 
1978 so as to be limited or excluded by the Property 
and Casualty Insurance Guaranty Law liability cap of 
$100,000 per occurrence on individual "covered claims." 
Also, no specific authority within the Guaranty Law is 
necessary to award prejudgment interest. The trial court 
has that authority under either 56-8-3 or 56-8-4B NMSA 
1978. Aztec Well Servicing Co, v. Property & Cas, Ins. Guar. 
Ass'n, 1993-NMSC-023, 115 N.M.475, 853 P.2d 726. 

Award of prejudgment interest was inappropri- 
ate in workmen's (workers') compensation ‘case 
where, at the time the complaint was filed, neither this 
section nor the Workmen's (Workers') Compensation Act, 
Chapter 52, Article 1 NMSA 1978, allowed for such an 
award. Lopez v. Smith's Mgmt. Corp., 1986-NMCA-054, 
106 N.M. 416, 744 P.2d 544, cert. quashed, 106 N.M. 405, 
744 P.2d 180 (1987). 

Interest appropriate where proceedings delayed. 
— Trial court was within its discretion to assess prejudg- 
ment interest against husband, where he rejected wife's of- 
fers of settlement, and delayed proceedings on the grounds 
that he was going to call numerous witnesses whom he did 
not call. Trego v. Scott, 1998-NMCA-080, 125 N.M. 323, 961 
P.2d 168, cert. denied, 125 N.M. 322, 961 P.2d 167 (1998). 

Defendant entitled to prejudgment interest. — In 
a negligence action, where it was determined that defen- 
dant had not been the source of unreasonable delay and 
there were difficult legal issues to be decided which would 
probably preclude settlement and which were worthy of 
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full briefing and argument, it was not an abuse of discre- 
tion to refuse to award prejudgment interest. Abeita v. 
Northern Rio Arriba Elec. Coop,, 1997-NMCA-097, 124 
N.M. 97, 946 P.2d 1108. 

Exemption for state in workers’ compensation 
action. —- Subsection D contains an express exemption 
for the state from awards of prejudgment interest in favor 
of an injured worker in a workers' compensation action. 
Montney v. State ex rel. State Hwy. Dep't, 1989-NMCA-002, 
108 N.M, 826, 772 P.2d 360, cert, denied, 108 N.M. 197, 
769 P.2d 731. 

Award allowed under Occupational Disease Dis- 
ability Law. — Subsection B does not apply to decisions 
made pursuant to the Occupational Disease Disability 
Law. However, such interest is allowed under Workers' 
Compensation Division Rules, WCD 89-4(V)(A)(3) (now 
11,4.4,18D(3)), promulgated under 52-5-4A NMSA 1978 
(authority of director to adopt rules and regulations). Bry- 
ant v, Lear Siegler Mgmt. Servs. Corp., 1993-NMCA-052, 
115 N.M. 502, 853 P.2d 753. 

Nonpecuniary losses. — This section permits the trial 
court to award prejudgment interest on judgments for tort 
actions, including those amounts for nonpecuniary and 
unliquidated losses, Southard v, Fox, 1992-NMCA-045, 
113 N.M. 774, 833 P.2d 251. 

Punitive damage award was not subject to pre- 
judgment interest. Weidler v. Big J Enters. Inc., 
1998-NMCA-021, 124 N.M, 591, 953 P.2d 1089. 

Am. Jur, 2d, A.L.R. and C.J.S. references, — 45 Am, 
Jur. 2d Interest and Usury §8§ 59 to 62, 73, 74, 87 to 110. 

Correction of clerical error as to interest in judgment, 10 
A.L.R. 526, 67 A.L.R. 828, 126. A.L.R. 956, 14 A.L.R.2d 224, 

Court's power to add interest to verdict returned by 
jury, 72 A.L.R. 1150. 

Law of the forum as governing right to and rate of inter- 
est on judgments, 78 A.L.R. 1063. 

Interest on damages for period before judgment for de- 
tention of property, 96 A.L.R, 18, 36 A.L.R.2d 337. 

Interest as element of damages recoverable for destruc- 
tion of, or injury to, trees or shrubbery, 161 A.L.R. 549, 69 
A.L.R.2d 1335. 

Commercial vehicle, interest as element of damages in 
action for destruction of or injury to, 169 A.L.R. 1080, 

Interest on recovery for period before judgment in ac- 
tion for money loss caused by duress, 171 A.L.R. 816. 
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Interest on amount recovered by owner from holder of 
invalid tax title on account of rents and profits for use and 
occupation, 173 A.L.R. 1179. 

Retrospective application and effect of statutory provi- 
sion for interest or changed rate of interest, 4 A.L.R.2d 
932, 40 A.L.R.4th 147, 41 A.L.R.4th 694, 

Interest as element of damages recoverable in action for 
breach of contract for sale of commodity, 4 A.L.R.2d 1388. 

Rate of interest after maturity on obligation which fixes 
rate of interest expressly until maturity, 16 A.L.R.2d 902. 

Rights of one entitled to contribution to recover inter- 
est, 27 A.L.R.2d 1268. ' 

Right to interest on unpaid alimony, 33 A.L.R.2d 1455, 

Rate of interest for damages for period before judgment 
for injury to, or detention, loss or destruction of, property, 
36 A.L.R.2d 337. 

Treatment of interest on judgment or award in deter- 
mining attorney's contingent fee, 82 A.L.R.2d 953. 

Prejudgment interest on wrongful death damages, 96 
A.L,.R.2d 1104. 

Right to interest, pending appeal, of judgment creditor 
appealing unsuccessfully on grounds of inadequacy, 15 
A.L.R.3d 411, 11 A.L.R.4th 1099. 

Allowance of prejudgment interest on builder's recovery 
in action for breach of construction contract, 60 A.L.R.38d 
487. 

Insured's right to recover from insurer prejudgment in- 
terest on amount of fire loss, 5 A.L.R.4th 126. 

Running of interest on judgment where both parties ap- 
peal, 11 A.L.R.4th 1099, 

Validity and construction of state statute or rule allow- 
ing or changing rate of prejudgment interest in tort ac- 
tions, 40 A.L.R.4th 147, 

Retrospective application and effect of state statute or 
rule allowing interest or changing rate of interest on judg- 
ments or verdicts, 41 A.L.R.4th 694, 

Prejudgment interest awards in divorce cases, 62 
A.L.R.4th 156. 

Right to prejudgment interest.on punitive or multiple 
damages awards, 9 A.L.R.5th 63. 

Liability of insurer for prejudgment interest in excess of 
policy limits for covered loss, 23 A.L.R.5th 75. 

47 C.J.S. Interest and Usury; Consumer Credit §§ 4, 21, 
41 to 69. 


In current or open accounts there shall not be collected more than fifteen percent interest annu- 
ally thereon, thirty days after the delivery of the last article or service; provided that the parties 


may set a higher rate by agreement. 


History: Laws 1882, ch. 25, § 2; C.L. 1884, § 1786; 
105; 1941 Comp., § 53-605; 1953 Comp., § 50-6-5; Laws 


1977, ch. 293, § 2; 1980, ch. 68, 8 8; 1981, ch. 194, § 1; — 


1983, ch, 254, § 3. 

Cross references. — For interest when no written 
contract, see 56-8-3 NMSA 1978. 

Compiler's notes, — Annotations to decisions under 
former 56-8-3 NMSA 1978 and its predecessors, which con- 
tained provisions concerning interest on open accounts, ap- 
pear in the annotations to decisions under this section. 


ANNOTATIONS 


Interest runs on an open account against the 
estate of a deceased person, beginning six months 
after the date of the last item. Radcliffe v. Chaves, 
1910-NMSC-004, 15 N.M. 258, 110 P. 699. 


iy 


Usurious agreements not totally void. — The usury 
statute of 1866, which completely voided usurious agree- 
ments, repealed by Laws 1872, ch. 19, which abolished the 
plea of usury and permitted any rate of interest, was not 
revived when the latter act was repealed by Laws 1882, 
ch, 25, § 1. Milligan'v. Cromwell, 1886-NMSC-009, 3 N.M. 
(Gild.) 557, 9 P, 359. 

Void only as to excess. — Contract of loan providing 
for usurious interest cannot be held void, except as to in- 
terest in excess of what the statute allows to be charged, 
collected, or received. McBroom v. Scottish Mortg. & Land 
Inv. Co., 153 U.S. 318, 14 S. Ct. 852; 38 L. Ed. 729 (1894). 

Enforceable as to principal and legal maximum. 
— Where a written contract provides for the payment of 
money at a rate of interest exceeding 12%, recovery may 
be had of the principal and: interest thereon at the rate 
of 12%. Milligan v. Cromwell, 1886-NMSC-009, 3 N.M. 
(Gild.) 557, 9 P, 359. 
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Section inapplicable when account stated. — This Hill, LLC v. Liberty Mut. Ins. Co., 2012-NMCA-032, 273 


section pertains to interest on money due on open account; P.3d 1, cert. granted, 2012-NMCERT- 003. 
when there is an account stated, not an open account, an Evidence supported finding that interest rate chirgad 
interest award on the basis of an open account is inappro- against open account, which was above the: statutory 
priate. Tabet Lumber Co..v. Chalamidas, 1971-NMCA-140, amount, was agreed to by the parties, where invoices 
83 N.M. 172, 489 P.2d 885. stated: "Past due accounts are charged 2% per ‘month 
Section inapplicable when contract governed on the unpaid balance. This is an annual interest rate of 
by law of foreign state. — Where a contract was ex- 24%." Superior Concrete Pumping, Inc. v. David Montoya 
ecuted in the territory between a resident and a foreign Constr. Inc. , 1989-NMSC-0238, 108 N.M. 401, '773 P.2d 346. 
corporation, stipulated that it was to be governed by the Am. Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 
statutes of the foreign state, the fact that the interest re- Jur. 2d Interest and Usury §§ 247 to 249. 
quired exceeded that allowed by this section did not in- Rights as between vendor and'vendee under land/con- 
validate the contract. Goode v. Colorado Inv. Loan Co., tract in respect of interest, 25 A.L.R.2d 951. » 
1911-NMSC-047, 16 N.M. 461,117 P. 856. Payments under ostensibly independent contract as 
Higher rate by agreement of parties. — Where the usury, 81 A.L.R.2d 1280. 
open account credit agreement between the supplier of Provision for interest after maturity as a rate in excess 
materials and a subcontractor on a municipal construction of legal rate as usurious or otherwise illegal, 28 A.L.R.3d 
project provided for interest at 18% per year, prejudgment 449, 
interest was awardable as a sum justly due under 13-4-19 Reformation of usurious contract, 74 A.L.R.3d 1239. 
NMSA 1978 at the rate of 18% per year against the surety 47 C.J.S. Interest and Usury; Consumer Credit $$ 6, 22; 


on the payment bond for the project. State ex rel. Solsbury 91 C.J.S. Usury $$ 11, 56. 


56-8-6. Grain purchase contracts; at stte et | act of God 
clause. 


If a written contract for the purchase of grain does not include an act of God clause that re- 
lieves the seller of the grain from any obligation to fulfill the contract due to acts of God or other 
unavoidable accidents which prevent the performance of the contract, the purchaser of the grain 
shall clearly and conspicuously disclose the absence of that act of God clause on the front page of 
the written contract. The notice required by this section shall be separately and clearly stated in 
at least ten-point bold-face type. 


History: Laws 1991, ch. 246, § 1. 1865-1866, ch, 14, § 1, effective April 4, 1991. Laws 1991, 
_Repeals and reenactments. — Laws 1991, ch. 246, ch. 246, § 1 enacted a new 56-8-6 NMSA 1978, 
§ 2 repealed 56-8-6 NMSA 1978, as enacted by Laws 


56-8-7. Procuring loans; rate of commission; exceptions. 


For negotiating or securing any loan, no person, association of persons or corporation shall 
charge, collect or receive in excess of the following amounts: 

A. upon any loan not exceeding five hundred dollars ($500), four percent; _ 

B. upon any loan exceeding five hundred dollars ($500) and not exceeding two thousand dol- 
lars ($2,000), four percent upon the first five hundred dollars ($500) and three percent ypen the 
remainder; and. 

C. upon any loan exceeding two thousand dollars ($2,000), four Goxient upon the first one sous 
sand dollars ($1,000) and two percent upon the remainder; provided that this section shall not 
apply to any loan in excess of fifty thousand dollars ($50,000) when such loan is made for business, 
commercial or agricultural purposes, nor to any loan negotiated or secured by a registrant under 
the Mortgage Loan Company and Loan Broker Act [Mortgage Loan Company Act] [Chapter 58, 
Article 21 NMSA 1978]. In such instances, broker's fees shall be negotiable, but shall not.exceed 
six percent of the principal amount of the loan. 


History: Laws 1912, ch. 31,.§ 1; Code 1915, § 1806; Commission rates limited. — This section places a 
C.S..1929, § 35-4616; 1941 Comp., § 53-613; 1953 Comp., maximum limit on the rate of commission for negotiat- 
§ 50-6-13; Laws 1977, ch. 293, § 3; 1984, ch. 15, § 4. ing or securing a loan for more than two thousand dollars 

Bracketed material, — The bracketed material was ($2,000) at 4% on the first $1,000 and 2% on the remainder. 
inserted by the compiler and is not part, of the law. Forrest Currell Lumber Co, v. Thomas, 1970-NMSC-018, 


81 N.M. 161, 464 P.2d 891, 


ANNOTATIONS ‘ Inapplicable | absent broker-principal relation. 

A note given for interest and not commissions is — This section limits the charge which may be made by 
not unlawful. Tompkins v. Rain, 1921-NMSC-015, 26 a broker against his principal for services rendered by 
N.M. 681, 195 P. 800. the broker in procuring a loan of money for the principal. 
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The section has no application where there is no broker- 
principal relation. Home Sav. & Loan Ass'n.v. Bates, 
1966-NMSC-167, 76 N.M. 660, 417 P.2d 798. 

Violation of section as cause of action by cor- 
poration. — A corporation can rely on a violation: of 
this section as a basis for a cause of action for damages 
pursuant to 56-8-8 NMSA 1978. Diane, Inc. v, Kapnison, 
1983-NMSC-056, 100 N.M. 143, 667 P.2d 450. 


Am. Jur. 2d, A.L.R. and C.J.S, references, — 45 Am, 


| Jur. 2d Interest and Usury § 235, 


Expenses or charges in form of commissions to agents, 
brokers, or like Shichi ahs incident to loan of money, 
52 A.L.R.2d 703. 

91C,J.S. Usury §§ 6, 114. 


56-8-8. [Excessive commission for procuring loan; penalty. ] 


That any person, association of persons or corporation violating the preceding section [56-8-7 
NMSA 1978] shall be deemed guilty of a misdemeanor, and upon conviction thereof shall be pun- 
ished by a fine of not less than one hundred dollars [($100)] nor more than five hundred dollars 
[(($500)], or by imprisonment for not less than thirty nor more than ninety days, or by both such 
fine and imprisonment; and shall also be liable in damages to the party injured in double the 


whole amount so charged for negotiating or securing any such loan. 


History: Laws 1912, ch. 31, § 2; Code 1915, § 1807; 
C.S. 1929, § 35-4617; 1941 ‘Conip., § 53-614; 1953 
Comp., § 50-6-14. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


“ANNOTATIONS 


Corporation may bring action. — A corporation can 
rely on a violation of 56-8-7 NMSA 1978, which limits com- 
mission rates on procuring loans, as a basis for a cause of 
action for damages pursuant to this section. Diane, Inc. v. 
Kapnison, 1983-NMSC-056, 100 N.M. 148, 667 P.2d 450. 

Penalties for charging excess commission. — This 
section makes a violation of 56-8-7 NMSA 1978 a mis- 
demeanor and, in addition to a fine and imprisonment, 
makes the person or corporation liable in damages in 
double the whole amount charged for negotiating or se- 


Attorney's duty to advise client of potential pen- 
alty. — An attorney who advised his client that a loan bro- 
kerage fee which the client charged a corporation was not 
excessive, had a duty to advise his client on the potential 
exposure to penalty, should his interpretation be deemed 
incorrect. First Nat'l Bank v. Diane, Inc,, 1985-NMCA-025, 
102 N.M. 548, 698 P.2d 5. 

Law reviews. — For note, "Legal Malpractice - Liabil- 
ity for Failure to Warn: First National Bank of Clovis v. 
Diane, Inc.," see 16 N.M.L. Rev. 895 (1986). 

Am. Jur, 2d, A.L.R. and C.J.S. references, — 45 Am. 
Jur, 2d Interest and Usury §§ 218 to 222. 

Usury as affected by mistake in amount or calculation 
of interest or service charges for loan, 11 A.L.R.3d 1498. 

Enforceability of provision in loan commitment agree- 
ment authorizing lender to charge standby fee, commit- 
ment fee or similar deposit, 93 A.L.R.3d 1156. 

91 C.J.S, Usury §§ 6, 114, 116. 


curing the loan, Forrest Currell Lumber Co, v. Thomas, 
1970-NMSC-018, 81 N.M. 161, 464 P.2d 891. 


56-8-9. Excessive charges prohibited; applicability of maximum rates; 
definition. 


A. Unless otherwise provided by law, no person, corporation or association, directly or indi- 
rectly, shall take, reserve, receive or charge any interest, discount or other advantage for the loan 
of money or credit or the forbearance or postponement of the right to receive money or credit ex- 
cept at the rates permitted in Sections 56-8-1 through 56-8-21 NMSA 1978. 

B. No provision of law prescribing maximum rates of interest that may be charged in any trans- 
action shall apply to.a transaction in which a corporation, limited liability corporation or other 
business entity is a debtor, regardless of the purpose for which the corporation was formed and 
regardless of the fact that an individual is codebtor, endorser, guarantor, surety or accommodation 
party. No corporation or its codebtor, endorser, guarantor, surety or accommodation party shall have 
a cause of action or affirmatively plead, counterclaim, set off or set up the defense of usury in any 
action to recover damages or enforce a remedy on any obligation executed by the corporation, and 
no civil or criminal penalty that would otherwise be applicable except as provided in Sections 30- 
43-1 through 30-43-5 NMSA 1978 shall apply on any obligation executed by the corporation. 

C. A lender may, in the case of business or commercial loans for business or commercial pur- 
poses in the amount of five hundred thousand dollars ($500,000) or more, take, receive, reserve or 
charge on any loan or discount made, or upon any note, bill of exchange or other evidence of debt, 
interest at a rate agreed to by the parties. 

D. In addition to the maximum interest or discount that a lender is permitted to charge by law, 
the lender may charge, take, reserve or receive a premium or points in an amount up to but not 
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exceeding three percent of the face amount of the loan on interim construction loans. The lender 
may charge and require the borrower to pay the premium upon execution of the loan agreement, 
whether the proceeds are delivered to the borrower immediately or whether there are to be obliga- 
tory or permissive future advances: The lender shall not’ be required to refund this charge in the 
event of prepayment of the obligation. For the purposes of this section, "interim construction loan" 
means a loan secured by a first mortgage and used by the borrower primarily for financing the 
construction of buildings, structures or improvements on or to the real property on which the first 
mortgage has been taken. 

E. A lender may charge, take, reserve or receive points or a premium on any loan secured by 
real property; provided the points or premium together with the interest or discount charged, 
taken, reserved or received do not exceed the maximum interest or discount permitted by law. The 
lender shall not be required to refund this charge in the event of prepayment even if the prepay- 
ment would result in a higher charge to the borrower than permitted by law. 

F. A loan in an amount equal to five thousand dollars ($5,000) or less shall be made only pur- 
suant to the New Mexico Bank Installment Loan Act of 1959 [58-7-1 to 58-7-3, 58-7-5 to 58-7-9 
NMSA 1978] or the New Mexico Small Loan Act of 1955 [Chapter 58, Article 15 NMSA 1978]. 


History: 1953 Comp., § 50-6-15, enacted by Laws Party asserting usury has burden of proof absent 
1957, ch. 209, § 1; 1977, ch. 293, § 4; 1980, ch. 39, § 6; indication thereof on face. — When the notes sued 
2017, ch. 110, § 1. upon show no indication of usury on their face, the burden 

Cross references. — For rates and charges on bank of proving usury is on the party asserting it. McCullough 
installment loans, see 58-7-1 to 58-7-9 NMSA 1978, v. Snow, 1967-NMSC-247, 78 N.M, 455, 482 P.2d 811. 

The 2017 amendment, effective January 1, 2018, pro- Applies to insurance premium financing arrange- 
vided that no provision of law prescribing maximum rates ments. — There is a limitation on the finance charge 
of interest that may be charged in any transaction shall which is imposed for financing insurance premiums when 
apply to transactions in which a limited liability corpora- the insurance is not written in connection with loans or 
tion or other business entity is a debtor, removed a ref- financing. The premiums financing arrangement is a loan, 
erence to a repealed provision of law, and provided that as such it is subject to usury laws, 1971 Op. Att'y Gen. 
loans in the amount of five thousand dollars ($5,000) or No. 71-52. 
less shall be made only pursuant to the New Mexico Bank Lender may charge up to three points for interim 
Installment Loan Act of 1959 or the New Mexico Small construction. — A lender, making a home loan for pur- 
Loan Act of 1955; in Subsection B, after "corporation", poses of interim construction financing under the Resi- 
added "limited liability corporation or other business dential Home Loan Act (56-8-22 to 56-8-30 NMSA 1978), 
entity"; in Subsection C, after "agreed to by the parties", may charge "points" not to exceed three percent of the face 
deleted "even if the rate exceeds the rate set forth in Sec- amount of the loan in addition to any amounts allowed 
tion 56-8-11 NMSA 1978"; and added Subsection F. as interest under 56-8-25 and 56-8-26 NMSA 1978 (since 

Applicability. — Laws 2017, ch. 110, § 26 provided repealed). 1980 Op. Att'y Gen. No. 80-14 (rendered under 
that the provisions of Laws 2017, ch. 110 shall apply to prior law). 
loans: subject. to:the New,Mexico Small Loan Act of 1955, Service charge:in addition to legal interest al- 
and the New Mexico Bank Installment Loan Act of 1959. lowed. — A person or corporation may charge a reason- 
executed on or after January 1, 2018. able service charge for servicing a loan of money under 

this section in addition to the specified interest rates con- 
ANNOTATIONS | tained in former 56-8-11 NMSA 1978 as long as suchis a 

What constitutes forbearance. — All‘the terms of bona fide cost incident to processing such loans and is not 
Subsection A denote consensual agreements between the a subterfuge to exact a higher interest rate than permit- 
parties, indicating that a withholding or detention by the ted by law. 1965 Op. Att'y Gen. No. 65-09. 
borrower not consented to by the lender is not within The vast weight of authority refuses to apply 
the article's purview. The mere fact that'the parties have usury laws,to time-sale transactions. — The owner 
agreed to the rate to be paid after the debt is due does not may sell pr operty at whatever price and on whatever 
make an arrangement a forbearance. Smith Mach. Co. v. terms he may determine. Accordingly, he may sell it at a 
Jenkins, 654 F.2d 693 (10th Cir, 1981). stated "cash price," or at stated "time price," and the fact 

Applicability of prohibition in oni ha Bes 4 that. the difference exceeds the rate of interest permitted 
Subsection B, prohibiting a corporation from bringing by the usury laws is immaterial. Obviously, the time price 
a usury action, has no applicability to an action involv- differential must take account of factors not present in 
ing a violation of 56-8-7 NMSA 1978, limiting commis-’ making a loan to a prime rate borrower - heavier handling. 
sion rates on procuring loans. Diane, Inc. v. Kapnison; charges, heavier collection charges and so forth. 1957-58 
1983-NMSC,056, 100 N.M. 143, 667, P.2d 450, ... Op. Att'y Gen. No. 58-184. 

Obligations dewurent in addition to thaxinium ip. This section is equally inapplicable to revolving 
terest not usurious. — Transaction requiring borrower credit plans. 1957-58 Op. Att'y Gen. No. 58-184. 
to:assume additional obligations of third party in order to Am, Jur, 2d, A.L.R. and C.J.S. references, — 45 Am. 
get an extension on his loan is not usurious;where there is Jur, 2d Interest and Usury §§ 166 to 237. 

a close business relationship between borrower and third Taking or charging interest in advance as appa 57 
party, and reason for the borrower to assume the obliga- A.L.R.2d 630. ahi 

tions, as well as an absence of intent to exact a usurious Usury as affected by repayment of, or borrower's option 
return. McCullough. v. Snow, 1967-NMSC-247, 78: N.M. to repay, loan before maturity, 75 A.L.R.2d 1265. 

455, 482 P.2d 811. : What is "compound interest" within meaning of statutes 


prohibiting the charging of such interest, 10 A.L.R.3d 421. 
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Contingency as to borrower's receipt of money or other Application of usury laws to transactions characterized 
property from which loan is to be repaid as rendering loan as "leases," 94 A.L.R.3d 640. 
usurious, 92 A.L.R.3d 623. Validity and construction of provision of mortgage or 
Leaving part of loan on deposit with lender as usury, 92 other real-estate financing contract prohibiting prepay- 
A.L.R.3d 769. ment for a fixed period of time; 81 A.L.R.4th 423. 
Enforceability of provision in loan commitment agree- Construction and application of Consumer Credit Pro- 
ment authorizing lender to charge standby fee, commit- tection Act provisions (18 USCS §§ 891-894) prohibiting 
ment fee or similar deposit, 93 A.L.R.8d 1156. extortionate credit transactions, 106 A.L.R. Fed. 33. 


91C.J.S, Usury § 1. 


56-8-10. Farm, ranch and agriculture loans. 


The provisions of Subsections C, D and E of Section 56-8-9 NMSA 1978 are not applicable to 
loans secured by a first mortgage on farm, ranch or agricultural real estate where the purpose of 
the loan is primarily for farming, ranching or agricultural purposes. ; 


History: 1953 Comp., § 50-6-15.1, enacted by Laws. contract: or mortgage that rate of interest payable ‘shall 
1977, ch. 298, § 5. increase if legal rate is raised, 60 A.L.R.3d 473. 


ANNOTATIONS et 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Valid- 
ity and construction of provision (escalator clause) in land 


56-8-11. Repealed. 


Repeals, — Laws 1981, ch, 263, § 4; repealed 56-8-11 Compiler's notes. — Laws 1981, ch. 263, § 6, revived 
NMSA 1978, as enacted by Laws'1967, ch. 41, § 2, relating 56-8-11 NMSA 1978, effective July 1, 1983. However, 


to the rates of interest allowed, effective July 1, 1981. Laws 1988, ch. 44, § 1, repealed Laws 1981, ch. 268, § 6, 
rs effective June 30, 1983. 


56-8-11.1. Repealed. 
Repeals,. — Laws 1991, ch. 120, § 10 repealed 56-8-11.1 For provisions of former section, see the 1990 NMSA 1978 


NMSA 1978, as enacted by Laws 1981, ch. 2638, § 1, relat- on NMOneSouree.com. 
ing to maximum rate of interest, effective June 14, 1991. 


56-8-11.2. Repealed. 
Repeals, — Laws 1991, ch, 120, § 10 repealed 56-8-11.2 of former section, see the 1990 NMSA 1978 on NMOne- 


NMSA 1978, as enacted by Laws 1981, ch. 263, § 2, relat- Source.com. 
ing to disclosure, effective June 14, 1991. For provisions 


56-8-11.3. Repealed. 


Repeals. — Laws 1991, ch..120,§ 10 repealed 56-8-11.3 of former section, see the 1990 NMSA 1978 on NMOne- 
NMSA 1978, as enacted by Laws 1981, ch. 263, § 3, re- Source.com. 
lating to penalties, effective June 14, 1991. For provisions 


56-8-11.4. Repealed. 


Repeals. — Laws 1983, ch. 44, § 1, repealed 56-8-11.4 56-1-3.1, 56-8-11, 56-8-25 to 56-8-28, 58-7-4, 58-11-17, 58- 


NMSA 1978, which, on July 1, 1983, repealed 56-8-11.1 to 13-47, 58-15-14, 58-19-8 and 59-8-7.1 NMSA 1978, which 
§6-8-11.3 NMSA 1978; effective June 30, 1983. Former 56- were previously repealed by Laws 1981, ch. 263, § 4. 


8-11.4 NMSA 1978 also, on July 1, 1983, revived 56-1-2.1, 


56-8-12. Loans by agent; liability of principal. 


The acts and dealings of an agent in loaning money shall bind the principal, and in all cases 
where there is illegal interest contracted for by the transaction of any agent, the principal shall be 
held thereby to the same effect as though he had acted in person, and when the same person acts 
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COMMERCIAL INSTRUMENTS AND TRANSACTIONS 


56-8-13 


as agent for the borrower and lender, he shall be deemed the agent of the lender for the purpose of 
this act [56-8-9, 56-8-12 through 56-8-14 NMSA 1978]. 


History: 1958 Comp., § 50-6-17, enacted by Laws 
1957, ch. 209, § 3. 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 45 Am. 
Jur, 2d Interest and Usury §§ 2238 to 234, 326, 357. 


56-8-13. Penalties and forfeitures. 


Guardian's liability fos interest on ward's funds, 72 
A.L.R.2d 757. 
91 C.J.S. Usury §§ 43 to 45, 64, 166. 


The taking, receiving, reserving or charging of a rate of interest greater than allowed by this act 
[56-8-9, 56-8-12 through 56-8-14 NMSA 1978], when knowingly done, shall be deemed a forfeiture 
of the entire amount of such interest which the note, bill or other evidence of debt carries with it 
or which has been agreed to be paid thereon. In case the greater rate of interest has been paid, 
the person by whom it has been paid, or his legal representatives, may recover back by civil action 
twice the amount of the interest thus paid from the person, corporation or association taking or 
receiving the same; provided that such action is commenced within two (2) years from the time the 


usurious transaction occurred. 


History: 1958 Comp., § 50-6-18, enacted by Laws 
1957, ch. 209, § 4. 


ANNOTATIONS 


Excess knowingly charged deemed usury. — Where 
an agreement provides security for the loan at a rate of in- 
terest in excess of that allowed for secured indebtedness 
under this statute, it was therefore usurious since the tak- 
ing, receiving, reserving or charging of that rate was know- 
ingly done. Hays v. Hudson, 1973-NMSC-086, 85 N.M. 512, 
514 P.2d 81, overruled on other grounds by Maulsby v. Mag- 
nuson, 1988-NMSC-046, 107 N.M. 223, 755 P.2d 67. 

Any excess profit for use of money deemed usury. 
— Profit greater than the lawful rate of interest inten- 
tionally charged for the loan or forbearance of money is a 
violation of the usury law, though in the form of a bonus 
or commission. Anderson v. Beadle, 19381-NMSC-040, 35 
N.M. 654, 5 P.2d 528, overruled on other grounds by Hays v. 
Hudson, 1973-NMSC-086, 85 N.M. 512, 514 P.2d 31; Scot- 
tish Mortg. & Land Inv. Co, v. McBroom, 1892-NMSC-021, 
6 N.M. 573, 30 P. 859, aff'd, 153 US. 318, 14S. Ct. 852, 38 
L. Ed. 729 (1894) (decided under former law), 

Reduced price sale of stock in addition to maxi- 
mum interest deemed usurious. — Usury must ex- 
ist at the inception of an agreement; and where a sale of 
stock at a reduced price was a condition of the loan and 
according to the uncontradicted testimony of one of the 
borrowers, the reduced price was to constitute additional 
interest of some 7% over and above the approximately 
10% provided for in the note, it was held that usury was 
present in the transactions from the outset. First Nat'l 
Bank v. Danek, 1976-NMSC-077, 89 N.M. 623, 556 P.2d 31. 

Specific intent required. — Knowingly charging an 
illegal interest rate requires a showing of some usurious 
intent to exploit. Maulsby v, Magnuson, 1988-NMSC-046, 
107 N.M. 223, 755 P.2d 67. 

Borrower's obligation complete upon payment 
of principal. — Where plaintiff-lender was shown to 
have knowingly charged an illegal rate of interest on cer- 
tain loans, it was held that the obligation of defendant- 
borrowers, who had received the benefit of $56,024 from 
the various transactions, and had made payments of 
$57,547.22, was completed. First Nat'l Bank v. Danek, 
1976-NMSC-077, 89 N.M. 623, 556 P.2d 31. 

Applies where application of foreign law shocks 
court. — Where interest contracted for is greatly in 
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excess of that allowable under New Mexico law, New 
Mexico courts are relieved of any obligation to consider 
whether foreign law is applicable as the law of the con- 
tract, and/or whether such law would allow interest rates 
such as those charged. Trinidad Indus. Bank v. Romero, 
1970-NMSC-038; 81 N.M. 291, 466 P.2d 568. 

Attorney's fees to collect permissible debt al- 
lowed. — When the effect thereof is not to render the 
contract void, but merely to forfeit the interest, usury in 
a loan will not prevent the recovery of reasonable attor- 
ney's fees provided for, where suit is necessary to enforce 
the obligation to the extent permitted by law. Attorney's 
fees will not be allowed, however, for attempts to collect 
the usurious portion of the interest. Hays v. Hudson, 
1973-NMSC-086, 85 N.M. 512, 514 P.2d 31, overruled on 
other grounds by Maulsby v. Magnuson, 1988-NMSC-046, 
107 N.M. 223, 755 P.2d 67. 

Attorney’ s fees not allowed for collection of 
usurious interest, — Where at the time suit was com- 
menced, the lender had no legal cause of action against 
the defendants since the note was usurious and payment 
on the net principal had been made, the lender's attor- 
neys were not entitled to attorney's fees, and the order 
of the trial court allowing attorney's fees was reversed. 
First Nat'l Bank v. Danek, 1976-NMSC-077, 89 N.M. 623, 
556 P.2d 31. 

Borrower's performance prerequisite to affirma- 
tive recovery. — Absent performance by the borrower, 
this section serves borrower only as a shield by way of 
recoupment, so that the affirmative right of borrower to 
recover over against the lender or in an independent suit 
accrued only in the event of performance by the borrower. 
Stiff v. Fogerson, 1954-NMSC-031, 58 N.M. 198, 269 P.2d 
743 (decided under former law). 

Cause accrues upon payment of amount greater 
than principal and legal interest. — The limitation of 
three years, within which borrower may sue for double the 
amount of usurious interest collected and received from 
him, does not commence to run, and, therefore, the cause 
of action does not accrue, until the lender has actually col- 
lected or received more than the original debt with legal 
interest. McBroom v. Scottish Mortg. & Land Inv. Co., 153 
US. 318, 14S. Ct. 852, 38 L. Ed. 729 (1894) (decided under 
former law). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 
Jur. 2d Interest and Usury §§ 307 to 338. 
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Accommodation party's rights as against accommo- ‘Usury as predicable on bonuses in the sale of commer- 
dated after payment, as affected by usury, 36 A.L.R. 559, cial paper or other choses in action, 165 A.L.R. 677. 
77 A.L.R. 668. Expenses or charges in form of commissions to agents, 
Compound interest, dgiechiani: to pay as usurious, 37 brokers, or like intermediaries incident to loan of money, 
A.L.R. 325, 76 A.L.R. 1484. 52 A.L.R.2d 703. 
Property within contemplation of statute making it Advance in price on credit sale as compared with cash 
criminal offense to loan at usurious rate on peo of sale, as usury, 14 A.L.R.3d 1065. 
specified kinds of property, 64 A.L.R. 1071. Earnings of or income from property, agreement for 
Affirmative liability for usurious penalty or excess in- share in, in lieu of, or in addition to, interest as usurious, 
terest paid under usurious contract in event of assign- 16 A.L.R.3d 475. 
ment or transfer, 78 A.L.R. 408. .Fraud of borrower contributing to execution of usuri- 
Survival of claim for usury Syed estate of usurer, 78 ’ ous contract as affecting right or remedies of parties, 16 
A.L.R, 451. A.L.R.3d 510. 
Loan or forbearance within usury law, obligations cov- Provision for interest after maturity at a rate in excess 
ering deferred payments of purchase money or extension . of legal rate as usurious, 28 A.L.R.3d 449. 
thereof, 91 A.L.R. 1105. Assumption by borrower of responsibility in respect of 
Usury as predicable on agreement by which lender is other debt, usury as affected by, 31 A.L.R.3d 763, 
to receive something other than money for his loan, 95 Usury as affected by acceleration clause, 66 A.L.R.3d 
A.L.R, 1231. 650, 
Usury in underwriting an issue of securities at less 91 C.J.S, Usury §§ 142 to 159, 


than par, 165 A.L.R. 626. 


56-8-14. Criminal penalty. 


Any person, corporation or association who shall violate the provisions of this act [56-8-9, 56- 
8-12 through 56-8-14 NMSA 1978] shall be guilty of a misdemeanor, and upon conviction thereof 
before the district court ora justice of the peace shall be fined the sum of not less than twenty-five 
($25.00) dollars, nor more than one hundred ($100.00) dollars. 


History: 19538 Comp., § 50-6-19, enacted by Laws ANNOTATIONS 


1957, ch. 209, § 5. 
i l WAL 1957, ch. 209, § 6 Am. Jur. 2d, A.L.R. and C.J.S. references. — 45 Am, 
SEA a eta ai te pad aie Jur. 2d Interest and Usury §§ 307, 357 to 360. 


that none of the provisions of the New Mexico Small Loan 


Act of 1955, L 1955, ch, 128, ded led Construction and application of Consumer Credit Pro- 
et ‘hia acti rie ¢ Popdindt hee R ita (eee tection Act provisions (18 USCS §§ 891-894) prohibiting 


extortionate credit transactions, 106 A.L.R. Fed. 33. 
91 C.J.S. Usury § 160. 


56-8-15 to 56-8-20. Repealed. 


Repeals. — Laws 1985, ch. 228, § 17 repealed 56-8-15 and penalties for violation of provisions, effective June 14, 
to 56-8-20 NMSA 1978, as enacted by Laws 1965, ch. 258, 1985. For present comparable provisions, see Chapter 56, 
§§ 1 to 6 and as amended by Laws 1971, ch. 82, §§ 1 and Article 12 NMSA 1978. 

2, relating to pledging personalty as security for loans 


56-8-21. Usury; corporations and limited partnerships. 


A. No corporation shall plead, enforce a remedy, counterclaim, set off or set up the defense of 
usury to any action brought against it to recover damages or shall enforce a remedy for usury on 
any obligation executed by the corporation. 

B.._ No limited partnership, limited partner or general partner of a limited partnership, shall 
plead or set up the defense of usury in any action brought against it or him on a limited partner- 
ship obligation. No limited partnership, limited partner or general partner of a limited partner- 
ship shall enforce a remedy for usury on any limited partnership obligation. 

C. This section shall apply to a transaction in which a corporation or a limited partnership is 
debtor regardless of the purpose for which the corporation or limited partnership was formed. 


History: 1953 Comp., § 50-6-26, enacted by Laws commission rates on procuring loans. Diane, Inc. v. Kapni- 
1975, ch. 171, § 1. son, 1983-NMSC-056, 100 N.M. 148, 667 P.2d 450. 
Individual's usury defense allowed when corpo- 
ANNOTATIONS ration guarantor. — When a corporation is not a pri- 
Section. has no applicability to action in- mary maker on a note but is a guarantor, the individuals 
volving violation of 56-8-7 NMSA 1978, limiting who signed as makers are entitled to assert the defense 
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56-8-22 


of usury. First Nat'l Bank v. Danek, 1976-NMSC-077, 89 
N.M. 623, 556 P.2d 31. 

Usury defense unavailable where corporation 
actually maker. — Evidence which tended to show that 
the money represented by a promissory note was primar- 
ily to be used to establish and operate a corporation and 
that the corporation was actually the maker and the indi- 
viduals, the guarantors, would have nullified the defense 
of usury. First Nat'l Bank v. Danek, 1976-NMSC-077, 89 
N.M., 623, 556 P.2d 31. 

Exemptions applicable to Residential Home Loan 
Act. — The exemptions from interest limitations and 
other provisions of law established by 56-8-9 and 58-8-I to 
58-8-3 NMSA 1978 and this section should be applicable 
to any home loan made pursuant to the Residential Home 
Loan Act. 1980 Op. Att'y Gen. No. 80-14. 


56-8-22. Short title. 


COMMERCIAL INSTRUMENTS AND TRANSACTIONS 


56-8-24 


Law reviews, — For article, ''The Use (or Abuse) of the 
Limited Partnership in Financing Real Estate Ventures in 
New Mexico," see 3 N.M. L. Rev. 251 (1973). 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 45 Am. 
dur 2d Interest and Usury §§ 285 to 290. 

- Quantum, degree, or weight of evidence to sustain 
usury charge, 51 A.L.R.2d 1087. 

Statute denying defense of usury to corporation, 63 
A.L.R.2d 924. 

Admissibility, in civil case involving usury issue, of 
evidence of other assertedly usurious transactions, 67 
A.L.R.2d 232. 

Usury as affected by acceleration ett 66 A.L.R.3d 
660. 

91 C. IS. Usury $§ 26, 92, 136, 160. * 


Sections 1 through 9 [56-8-22 through 56-8-30 NMSA 1978] of this act may be cited as the "Resi- 


dential Home Loan Act." 


History: Laws 1980, ch. 64, § 1. 

Compiler's notes. — Sections 56-8-25 to 56-8-28 
NMSA 1978 were repealed by Laws 1981, ch, 263, § 4, ef- 
fective July 1, 1981. 


56-8-23. Purpose of act. 


ANNOTATIONS 


Applicability of act, — There is no indication, either 
express or implied, that 56-8-22 to 56-8-30 NMSA 1978 
apply only to unsophisticated and naive purchasers. Na- 
umburg y. Pattison, 1985-NMSC-120, 103 N.M. 649, 711 
P.2d 1387, 


The purpose of the Residential Home Loan Act is to make funds for residential home financing 
available to New Mexicans at national market rates and to secure certain rights and protections 


for borrowers. 


History: Laws 1980, ch. 64, § 2. 


56-8-24. Definitions. 
As used in the Residential Home Loan Act: 


A. "residence" means a dwelling and the underlying real property eee for occupancy by 
one to four families, and inetd ee mobile homes and condominiums; 


B. "home loan" means: ’ 


(1) a loan made to a person, all or a eabatentel Portion of the proceeds of which ail Ee 
used to purchase, construct, improve, rehabilitate, sell a residence or refinance a loan on a resi- 
dence and which loan will be secured in whole or in part by a security interest in the résidence 


evidenced by a real estate mortgage; 


(2) the principal amount secured by a real estate mortgage on’a residence when that real 
estate mortgage was executed by the mortgagor in connection with his purchase of the property, 
and the obligation secured represents a part of the deferred purchase price; or 

(3) the deferred balance due under a real estate contract made for the purchase or sale of 


a residence; 


C. "director" means the director of the financial institutions division of the commerce and in- 
dustry department [regulation and licensing department); 

D. "person" means any individual or other legal entity; . 

E... "real estate contract" means a contractual document creating rights and obligations be- 


tween a seller and buyer of a residence under which the seller agrees to transfer legal title to the 
residence to the buyer after payment over time of all or part of the purchase price of the residence; 
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56-8-25 MONEY, INTEREST AND USURY 56-8-29 


F. "real estate mortgage" means any document creating a security interest in a residence 
owned by a person to secure the payment of a home loan as defined in Paragraphs (1) and (2) of 
Subsection B of this section and includes mortgages and deeds of trust; 

G. "rate of interest" means the annual interest rate computed on any home loan determined by 
and calculated over the full contracted term of the home loan and includes in the calculation both 
the interest on the principal amount of the loan and discount points, premiums, commitment fees 
and other interest charges made pursuant to a home loan; and 

H. "federal national mortgage association auction" means a biweekly auction of the federal 
national mortgage association for commitments to purchase eligible conventional home loam Kies 
market system auction), 


History: Laws 1980, ch. 64, § 3. ANNOTATIONS 
_Bracketed material. — The bracketed material was ne . ; : . 
inserted by the compiler and is not part of the law. Residence", — Subsection A contains no requirement 

The commerce and industry department, referred to in that the dwelling: be the primary family residence. Nawm- 
the first sentence in Subsection C, was abolished by Laws burg v. Pattison, 1985-NMSC-120, 103 N.M. 649, 711 P.2d 
1983, ch. 297, § 33, Laws 1983, ch. 297, § 20, created the 1387. h sien sed 
regulation and licensing department, composed of several A log cabin designed for single-family use was a "resi- 
divisions, including the financial institutions division, dence" within the meaning of Subsection A, notwithstand- 
Laws 1983, ch. 297, § 31, provided that all references in ing its location in a commercial area, where its owners 
law to the financial institutions division of the commerce es ponte emer cA aes ein uae Pad. 
and industry department shall be construed to be refer- ; , yes 
ences to the same division within the regulation and li- tison, 1985-NMSC-120, 103 N.M. 649, 711 P.2d 1387. 
censing department. See 9-16-4 NMSA 1978 and notes 
thereto. 


56-8-25 to 56-8-28. Repealed. 


Repeals. — Laws 1981, ch. 263, § 4, repealed 56-8-25 Compiler's notes. — Laws 1981, ch. 263, § 6, revived 
to 56-8-28 NMSA 1978, as enacted by Laws 1980, ch. 64, 56-8-25 to 56-8-28 NMSA 1978, effective July 1, 1983. 
§§ 4 to 7, relating to the rates of interest on home loans, However, Laws 1983, ch. 44, § 1, repealed Laws 1981, ch. 
effective July 1, 1981. 263, § 6, effective June 30, 1983. ° 


56-8-29. Civil penalty for violation of act. 


Any person that knowingly receives or charges a rate of interest greater than that allowed un- 
der the Residential Home Loan Act shall forfeit the entire amount of interest that the evidence 
of indebtedness specifies. If any interest has been paid by the debtor to a person that knowingly 
received or charged a rate that was in excess of the rate of interest allowed under the Residential 
Home Loan Act, then the debtor may recover by civil action twice the amount of the interest paid 
plus his costs of suit and attorney's fees. If any person, other than an institutional lender as de- 
fined in Section 4 [repealed] of the Residential Home Loan Act, receives or charges a rate of inter- 
est greater than that allowed under the Residential Home Loan Act, but such charging or receipt 
was under mistake or otherwise without knowledge of the violation, then the evidence of indebted- 
ness is enforceable except that the lender cannot charge or receive more than the maximum rate 
of interest permitted under the Residential Home Loan Act, and the debtor may recover by civil 
action only the excess interest plus his costs of suit and attorney's fees. Any action brought under 
this section must be commenced within two years of the date the evidence of indebtedness was 
signed by the debtor. ' 


History: Laws 1980, ch. 64, § 8. ANNOTATIONS 
Bracketed material. — The bracketed material was 


inserted by the compiler and is not part of the law. Statutory limitation on interest rates. — With the 


Section 4 of the Residential Home Loan Act, referred to repeal of Sections 56-8-25 to 56-8-28 NMSA 1978, there 
in the next-to-last sentence in this section, refers to Laws are no longer any interest rate limitations in the Residen- 
1980, ch. 64, § 4, which was compiled as 56-8-25 NMSA tial Home Loan Act (Sections 56-8-22 to 56-8-30 NMSA 
1978. That section and 56-8-26 to 56-8-28 NMSA 1978 1978). 1985 Op. Att'y Gen. No. 85-01. 
were repealed by Laws 1981, ch. 263, § 4, effective July 1, 

1981. 


1179 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


56-8-30 


COMMERCIAL INSTRUMENTS AND TRANSACTIONS 


56-8-30 


56-8-30. No prepayment penalty on home loans. 


No provision in a home loan or a loan for a mobile home, the evidence of indebtedness of a home 
loan, a real.estate contract or an obligation secured by a real estate mortgage or other purchase 
contract requiring a penalty or premium for prepayment of an installment payment or prepay- 
ment of the balance of the indebtedness is enforceable. 


History: Laws 1980, ch. 64, § 9; 2009, ch, 151, § 1. 

The 2009 amendment, effective June 19, 2009, after 
"home loan", added "or a loan for a mobile home"; after 
"real estate mortgage", added "or other purchase con- 
tract"; and after "prepayment of", added "an installment 
payment or prepayment of". 


ANNOTATIONS 


Federal preemption. — When applied to: federally- 
chartered thrift institutions and banks federal law pre- 
empts 56-8-30 NMSA 1978, which prohibits banks from 


collecting prepayment penalties on home mortgages. 
Stoneking v. Bank of Am., N.A., 2002-NMCA-042, 132 
N.M. 79, 43 P.3d 1089 

A complete prohibition against aE 
penalty forbidden by this section. Naumburg v. Pattison, 
1985-NMSC-120, 103 N.M. 649, 711 P.2d 1387. 

Am, Jur. 2d, A.L.R. and C.J.S. references. — Va- 
lidity and construction of provision of mortgage or other 
real-estate financing contract prohibiting Drepayimeriy for 
a fixed period of time, 81 A.L.R.4th'423, 


ra 


ARTICLE 9 


Transfers to Prefer Creditors - Voluntary Assignments 


Sec. 

56-9-1. Transfers to prefer creditors; effect; exception of 
mortgage in good faith, 

56-9-2. Interested persons may file suit. 

56-9-3. Parties; order for creditors to appear; publication 
of notice, 

56-9-4. Surrender of property to receiver. 

56-9-5, Distribution of assets; final judgment; appeal. 

56-9-6. Writ of ne exeat or attachment. 

56-9-7, Claims of creditors; verification. 

56-9-8. Voluntary assignment; assignment not operative 
until execution of bond; action on bond, 

56-9-9. Failure of assignee to settle estate; suit to compel 
settlement. 

56-9-10, Voluntary assignments; acknowledgment and 
recording. 

56-9-11. Inventory by assignee. 

56-9-12. Inventory to be jpg neg by affidavit. 

56-9-13, Appraisement, 

56-9-14. Oath of appraisers. 

56-9-15. Filing of appraisement and oath. 

56-9-16. Compensation of appraisers. 

56-9-17, Additional property; appraisement. 

56-9-18, Statement of assignee; bond. 

56-9-19, Conditions of bond. 

56-9-20. Recording of bond; filing copies of bond and 
other papers with county clerk, 

56-9-21, Approval or rejection of bonds taken in vacation. 

56-9-22. Failure to give additional bond; revocation of 
authority. 

56-9-23. Old bond is valid until new bond approved. 

56-9-24, Suit on bond. } 

56-9-25. Statement of accounts; time of making; dis- 
missal for failure to make. 

56-9-26. Notice of filing accounts. 

56-9-27. Advertising paid by assignee; credit. 

56-9-28, Adjustment and allowance of demands, 

56-9-29. Notice of adjusting and allowing demands; pub- 


lication; procedure; claims not presented. 


Sec. 

56-9-30. Assignee may administer oaths to witnesses. 

56-9-31. Rejection of claims. 

56-9-32. Rejected claim; right to bring action; limitation, 

56-9-33. Judgments in favor of claimant certified to as- 
signee, 

56-9-34. Claims of assignee; presentation to court; tem- 
porary assignee; allowance or rejection of 
claim. 

56-9-35. Failure of assignee to file inventory or give bond; 
citation to show cause. 

56-9-36. Dismissal of assignee. 

56-9-37. Insolvency or removal of security on bond. 

56-9-38. Appointment of new assignee. 

56-9-39... Dismissal of assignee; delivery of papers, mon- 

eys. and effects. 

56-9-40. Sale of property; order of court; bond of assignee, 

56-9-41. Time for payment of claims; notice; refusal to 
pay; penalty; dismissal. 

56-9-42. Assignee to give information as to condition of 
estate. 

56-9-43. Petition for relief against assignee: citation; pro- 
cedure, 

_ 56-9-44, Exempt property not included in assignment. 

56-9-45. Prior liens not affected. 

56-9-46. Attachment not to issue after assignment. 

56-9-47. Preferences inure to benefit of all creditors alike. 

56-9-48. Discharge; application by assignee; notice; con- 
tents of petition. 

56-9-49. Hearing and determination of application for 

; discharge. 

56-9-50. Appeals from final judgment. 

56-9-51. Bad or doubtful debts; sale or compromise; re- 
lease of rights; report; notice; objections. 

56-9-52. Compensation of assignee and counsel. 

56-9-53. Compensation of assignee as counsel. 

56-9-54. Permission to assign moneys due from state or 
subdivision; procedure and limitations. 

56-9-55. Written notices of assignment required. 
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56-9-1 TRANSFERS TO PREFER CREDITORS - VOLUNTARY ASSIGNMENTS 56-9-1 


56-9-1. [Transfers to prefer creditors; effect; exception of mortgage in 
good faith.] 


Every sale, mortgage or assignment made by debtors, and every judgment suffered by any de- 
fendant, or any act or device done or resorted to by a debtor in contemplation of insolvency and 
with the design to prefer one or more creditors to the exclusion in whole or in part of others, shall 
operate as an assignment and transfer of all the property and effects of such debtor and shall in- 
ure to the benefit of all his creditors, except as hereinafter provided in this chapter, in proportion 
to the amount of their respective demands, including those which are future and contingent, but 
nothing in this chapter shall vitiate or affect any mortgage made in good faith to secure any debt 
or liability created simultaneously with such mortgage, if the same be lodged for record forthwith 
in the office of the county olerk where the pipmoperty described SEKGR Ne shall be situated: 


History: Laws 1889, ch. 67, . 1; C.L. 1897, § 2818; delaying or accuuaias any creditor in so abi the mere 


Code 1915, § 274; C.S. 1929, § 7-101; 1941 Comp., § 23- fact that such transfer amounts to the preference of one 
101; 1958 Comp, § 27-1-1, creditor over another does not make the transfer illegal, 
Bracketed material. — The bracketed material was except where bankruptcy or insolvency laws are involved. 
inserted by the compiler and is not part of the law. Marchbanks v, McCullough, 1942-NMSC-066, 47 N.M. 13, 
Compiler's notes. — The compilers of the 1915 Code 132 P.2d 426. 
substituted the words "county clerk" for the words "county No equitable mortgage of community property 
recorder." ~ without spouse's promise. — A promise by a husband 
The words "in this chapter," the first time they appear, to give’ a mortgage on community real estate, in which 
were inserted by the 1915 Code compilers; the words "this wife does not join, furnishes.no basis upon which an equi- 
chapter," the second time they appear, were substituted table mortgage can be declared. H/ Paso Cattle Loan Co, v. 
for "this act." Presumably, "this chapter" refers to 56-9-1 Stephens & Gardner, 1924-NMSC-067, 30 N.M. 154, 228 
to 56-9-55 NMSA 1978, whereas "this act" refers only to P. 1076. 
Laws 1889, ch. 67, §§ 1 to 9, presently compiled as 56-9-1 Law reviews. — For article, "Attachment in New Mex- 
to 56-9-9 NMSA 1978. : , » ico - Part I,"\see 1 Nat. Resources J, 303 (1961), 
Cross references. — For county clerks, see N.M. Am. Jur. 2d, A.L.R. and C.J.S. references. — 6 Am, 
Const., art. VI, § 22 and Chapter 4, Article 40 NMSA 1978. Jur, 2d Assignments for Benefit of Creditors §§ 2, 37, 45 to 
For assignments by insolvent banks; see 58-1-73 NMSA 48, 69; 42 Am. Jur. 2d Insolvency § 108. 
1978, Creditor's receipt of proceeds, of conveyance or transfer 
by debtor as estopping him to claim that conveyance or 
ANNOTATIONS - transfer was fraudulent, 9 A.L.R. 358. 
Designed to prevent fraudulent transfer. — In- Validity and effect of provisions in’ assignments for 


tent and purpose of this section is to prevent an insolvent creditors authorizing continuance of assignor's business, 
and failing debtor from making fraudulent transfer of his 23 A.L.R. 199. d CCE L f 
property and from giving a preference to one creditor, and Preference in event of debtor's insolvency in respect o 

to give an equal distribution of all such property between funds designated or set apart by him for payment of'speci- 


all creditors by creating a trust in their behalf. Early sR te an ee Peace 
isti -v, Zei : -00 M, | 

Tesrees Dustellera) Cony Aaider, LPENMRATNOB, ONMES bo 300g) 49 1366, 65 ATR IST 90 ALR: 184, 1678. LR. 
Specifies procedure for assignment to creditors. 640. 


— Acts regulating both voluntary and involuntary assign- Admissions of insolvent as evidence against assignee in 
ments, passed in 1889, were designed to form a complete case of fraud or collusion between assignor and assignee, 
code of procedure for parties wishing to abandon their 53 A.L.R. 655, 4 ; id. right of 
estates to their creditors, and requiring sales of assigned _ Corporate dividends improperly paid, right of corpora- 
property to be in accordance with statute, Inire Zeiger, tion's assignee for creditors to recover, 55 A.L.R. 108, 76 
1909-NMSO-017, 15 N.M. 150,106 P, 345, A.L.R, 885, 109 A.L.R. 1381. 
No release of debtor from debts. — This statute is Declarations of assignor, made subsequent to assign- 
not in the nature of an act of bankruptcy, and does not ment, on issue whether sale constituted fraud on credi- 
release any debtor or his after-acquired property from tors, 64A.L.R. 825, fa ollad 
his debts, but only seeks to prevent preferences to credi- _ Chattel mortgage Wei ia’ mortgagor rig iM ke prone | Gi; 
tors. It was not suspended by the National Bankruptcy ity of, as against assignee for creditors, 73 A.L.R. 258. 
Act as to any proceeding to set aside fraudulent convey: _ Prerogative right of county or other political subdivi- 
ances made prior thereto. Grunsfeld Bros. v. Brownell, sion to preference, 90 A.L.R. 208. 
1904-NMSC-014, 12 N.M. 192, 76 P, 310. Verdict in tort action, 156 A.L.R. 1431. 
Applies to assignments only. — This section does Validity of anti-assignment clause in contract, 37 
not apply to fraudulent conveyances other than as- A.L.R.2d 1251, 


signments, Douglas Fir Lumber Co. v. Star Lumber Co. Validity of provision in deed or transfer to assignee 
1921-NMSC-077, 27 N.M. 403. 201 P. 867. i for benefit of creditors for payment of attorneys' fees, 79 


Intent to hinder creditor necessary. — Even though A.L.R.2d 518. 
a transferee is in fact insolvent, in case a transfer is made 6A C.J.S. Assignments for Benefit of Cr editors §§ 26, 54, 
voluntarily without, any intent or purpose of hindering, 55, 57. 
1181 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


56-9-2 COMMERCIAL INSTRUMENTS AND TRANSACTIONS 56-9-4 


56-9-2. [Interested persons may file suit.] 


All such transfers as are herein declared to inure to the benefit of the creditors generally shall 
be subject to the control of courts of.equity upon the bill [complaint] of any person interested, filed 
within six months after the mortgage or transfer is legally lodged on record or the delivery of the 
property or effects transferred. 


History: Laws 1889, ch. 67, § 2; C.L. 1897, § 2819; to prefer one or more creditors, which operate as assign- 
Code 1915, § 275; C.S. 1929, § '7-102; 1941 Comp., § 23- ments and transfers of all the property and effects of such 
102; 1953 Comp., § 27-1-2. debtor and inure to the benefit of all his creditors, subject 

Bracketed material. — The bracketed material was to the control of courts of equity action upon the complaint 
inserted by the compiler and is not part of the law. of any interested person, must be filed within six months 

The word "complaint" was inserted in compliance with after such assignments or transfers are legally lodged for 
Rule 1-007A NMRA, which prescribes allowed pleadings. record or the delivery of the property. Early Times Distill- 

Compiler's notes. — The rules of civil procedure gov- ery Co. v. Zeiger, 1902-NMSC-001, 11 N.M. 221, 67 P. 734. 
ern the procedure in the district courts of New Mexico in Time when suit barred. — Right to sue under this 
all suits of a civil nature whether cognizable as cases at section was lost where seven months and a half had 
law or in equity, with exceptions, and provide that there elapsed between the delivery of the property or effects 
shall be one form of action which shall be known as a transferred, and the time of filing bill. Early Times Distill- 
"civil action." See Rules 1-001 and 1-002 NMRA. ery Co. v. Zeiger, 1902-NMSC-001, 11 N.M. 221, 67 P. 734; 

Early Times Distillery Co. v. Zeiger, 1897-NMSC-008, 9 
ANNOTATIONS N.M. 31, 49 P. 723. 


Am. Jur. 2d, A.L.R. and C.J.S, references. — 6 Am. 
Jur, 2d Assignments for Benefit of Creditors § 135. 
6A C.J.S. Assignments for Benefit of Creditors § 135. 


Time runs from delivery for six months. — On 
assignments of contracts for the sale of land made by a 
debtor in contemplation of insolvency and with a design 


56-9-3. [Parties; order for creditors to appear; publication of notice.] 


Any number of persons interested may unite as complainants in the bill of complaint; but it shall 
not be necessary to make any persons defendants, except the debtor and transferee; such bill of com- 
plaint shall state the amount of the debts of the defendant debtor, so far as known to the complain- 
ant, and in such action the court shall make an order for such of the creditors of the defendant debtor 
as are not joined as defendants in the bill of complaint, to appear before a master to be appointed by 
the court and prove their claims before a certain day to be named in the order, notice of which shall 
be given by advertisement in a newspaper; or if none be published.in the county, then by such other 
mode as the court may judge best calculated to give such creditors actual notice of the order; and 
in addition to the advertisement in a newspaper, the court may direct publication in other modes. 
A creditor appearing before the master and presenting his claim shall thereby become a party to 
the action and be concluded by the final judgment of the court allowing or rejecting his claim. Any 
creditor who shall fail to appear and prove his claim agreeable to such order shall be precluded from 
participation in the distribution of the assets of the debtor hereinafter provided for. 


History: Laws 1889, ch. 67, § 3; C.L. 1897, § 2820; ANNOTATIONS 
Code 1915, § 276; C.S. 1929, § 7-103; 1941 C + § 23- , 
103; 1953 Comp., § 27-13. F : BEDy f A creditor does not have to secure judgment before 


he can go into court to set aside a fraudulent conveyance; it is 


Bracketed material. — The bracketed material was : : sae desae 
not the existence or non-existence of the debt which gives the 


inserted by the compiler and is not part of the law. 


Compiler's notes. — Rule 1-007A NMRA designates court jurisdiction, but the fraudulent conveyance, Grunsfeld 
the allowed pleadings and speaks of a "complaint," not a Bros. v, Brownell, 1904-NMSC-014, 12 N.M. 192, 76 P. 310; 
"bill of complaint." Rule 1-003 NMRA provides that a com- Early Times Distillery Co. v. Zeiger, 1897-NMSC-009, 9 


N.M. 45, 49 P. 1118; Early Times Distillery Co. v, Zeiger, 


Cross references. — For publication of notice, 1897-NMSC-008, 9 N.M. 31, 49 P. 723. 
Chapter 14, Article 11 NMSA ibys. ‘ ’ cha Am. Jur, 2d, A.L.R. and C.J.S. references, — 6 Am. 
For joinder of parties, see Rule 1-020A NMRA. Jur. 2d Assizament for Benefit of Creditors §§ 4, 23, 33, 81, 


For cl tions, Rule 1-023 NMRA. 97, 122, 125, 180, 138. 
Dy durvevtdeine gaid We 6A C.J.S. Assignments for Benefit of Creditors §§ 59, 134. 


plaint commences a civil action. 


56-9-4. [Surrender of property to receiver. | 


The court or judge may at any time, pending the action, and upon such terms as it shall be 
deemed proper, compel the transferee to surrender to a receiver of the court, all property and 
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56-9-5 TRANSFERS TO PREFER CREDITORS - VOLUNTARY ASSIGNMENTS 56-9-7 


effects in his possession, or under his control; and it may make such orders respecting the property 
as courts of law are now allowed to make concerning attached property. And when it is decided 
that a sale, mortgage or assignment was made in contemplation of insolvency and with the design 
to prefer one or more creditors to the exclusion in whole or in part, of others, the court shall com- 
pel the debtor to surrender to such receiver all property and effects in his possession or under his 
control, except such property as is exempt from executions, to disclose the amount of his debts, 
the names and residence of his creditors, all offsets and defenses to any claims against him, or 
any other matter which shall be deemed proper; and the court shall also compel every person who 
shall acquire by purchase, assignment or otherwise, any property or effects from such debtor, after 
the suit contemplated by this chapter shall have been instituted, to surrender the same to such 
receiver. 


History: Laws 1889, ch. 67, § 4; C.L. 1897, § 2821; for "this act." Presumably, "this chapter" refers to 56-9-1 
Code 1915, § 277; C.S. 1929, § 7-104; 1941 Comp.,, § 23- to 56-9-55 NMSA 1978, whereas "this act" refers only to 
104; 1953 Comp., § 27-1-4. Laws 1889, ch. 67, §§ 1 to 9, presently compiled as 56-9-1 

Bracketed material. — The bracketed material was to 56-9-9 NMSA 1978. 
inserted by the compiler and is not part of the law. Cross references. — For exemptions from execution, 

Compiler's notes. — For the meaning of "courts of see 42-10-1 to 42-10-18 NMSA 1978. 
law," see Rules 1-001 and 1-002 NMRA which provide that For appointment of receivers, see Rule 1-066 NMRA. 
the rules govern procedure in the New Mexico district 
courts in all suits of a civil nature, with exceptions, and ANNOTATIONS 
provide that there is one form of action, known as a civil Am. Jur. 2d, A.L.R. and C.J.S. references. — 6 Am. 
action, There is no provision for a "court of law." Jur, 2d Assignments for Benefit of Creditors §§ 78, 121, 

The words "in this chapter," the first time they appear, 134. 
were inserted by the 1915 Code compilers; the words "this 6A C.J.S. Assignments for Benefit of Creditors §§ 4, 10. 


chapter," the second time they appear, were substituted 


56-9-5. [Distribution of assets; final judgment; appeal. | 


The court may make distribution of the assets on hand from time to time, and the decision of the 
court at the time of any distribution, allowing or disallowing any claim, shall be held final judg- 
ment, and may be appealed from as other final judgment. 


History: Laws 1889, ch, 67, § 5; C.L. 1897, § 2822; ANNOTATIONS 


;C.S8. § 7-105; 194 . X 
tae: tone Cee ce M Se did tusigrea hice Am. Jur, 2d, A.L.R. and C.J.S. references. — 6 Am. 
Bracketed material. — The bracketed material was Jur. 2d Assignments for Benefit of Creditors §§ 138, 140, 


' ‘ ‘ ar thelate 211 to 2138. 
ipabpted.bycthe compiler Andiamo} parker thedew 6A C.J.S. Assignments for Benefit of Creditors §§ 85 to 


Ad 


56-9-6. [Writ of ne exeat or attachment.] 


The court or judge may grant against such debtor a writ of ne exeat or attachment in chancery, 
as for contempt, when it shall be made to appear, by affidavit, that such writ or attachment is nec- 
essary to secure the surrender or disclosures provided for herein. 


History: Laws 1889, ch. 67, § 6; C.L. 1897, § 2823; ANNOTATIONS 
Code LO Miglin GS BAD) TAL NBad eds ‘Comeias 28) Am. Jar 2d, A-L-R.cand,C.J.S.-references. — 6A 


106; 1953 Comp., § 27-1-6. : ; 
Bracketed aa ey min Hhesbradkdtedimdiaeiabwva’ C.J.S. Assignments for Benefit of Creditors §§ 4, 9, 76. 


inserted by the compiler and is not part of the law. 


56-9-7. [Claims of creditors; verification. ] 


The claims of creditors shall be verified by the oath of the creditor, his agent or attorney, before 
any portion of the assets shall be received thereon. 
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56-9-8 COMMERCIAL INSTRUMENTS AND TRANSACTIONS 56-9-9 


History: Laws 1889, ch. 67, § 7; C.L. 1897, § 2824; iC ANNOTATIONS 


Core 1915.8 260, 0.8. 2EER. $7106 1941 COMP nt en Am. Jur, 2d, A.L.R. and C.J.S. references. — 6'Am. 


107; 1958 Comp., Pep Jur. 2d Assignments for Benefit of Creditors §§ 125, 126. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. k ie fs ae Assignments for Benefit of Creditors 8§ 133 
0 


56-9-8. [Voluntary assignment; assignment not operative until 
execution of bond; action on bond.| 


In case of any voluntary assignment for the benefit of creditors, such assignment shall not be- 
come operative and the assignee shall not enter into the possession of the property assigned until 
he shall have executed a good and sufficient bond to the state of New Mexico in a sum to be fixed 
by the judge of the district court of the county of the assignor's residence, which sum shall not 
be less than double the value of the property assigned; which value shall be ascertained by proof 
satisfactory to such district judge before the approval of the bond, conditioned for the faithful 
performance of all his duties as such assignee, and for the payment to the parties entitled thereto, 
promptly and without delay, of all sums of money which may come into his hands as such assignee. 
And any person aggrieved may maintain an action upon the said bond in his own name, or in the 
name of the state, on his relation, in any district court of this state having jurisdiction. 


History: Laws 1889, ch. 67, § 8; C.L. 1897, § 2825; creditors should receive a liberal construction. Schofield v. 


Code 1915, § 281; C.S, 1929, § 7-108; 1941 Comp., § 23- Folsom, 1894-NMSC-015, 7 N.M. 601, 38 P. 251. 
108; 1953 Comp., § 27-1-8. - Section covers voluntary assignments only. — 
Bracketed material. — The bracketed material was Notwithstanding that the general purpose of the act is to 
inserted by the compiler and is not part of the law. prevent preference among creditors, and to create out of 
Compiler's notes, — This section and 56-9-9 NMSA any such preference an involuntary assignment, this sec- 
1978, relating to voluntary assignments, may be affected tion was evidently incorporated into it.as a piece of legis- 
by Laws 1889, ch. 71, 88 1 to 44, compiled presently as 56- lation designed for a wholly different purpose, and relates, 
9-10 to 56-9-53 NMSA 1978, relating to the same subject. by its terms, to voluntary, rather than involuntary, assign- 
Laws 1889, ch. 67, became effective on February 19, 1889, ments. Schofield v. Folsom, 1894- NMSC- 015, 7 N. M. 601, 
while Laws 1889, ch. 71, became effective on February 20, ’ 38, 257: 
1889, Provisions concerning assignee's bond in the later. Am. Jur..2d, A.L.R. and C.J.S. references. — 6 Am. 
act are in 66-9-18 NMSA 1978. Jur.2d Assignments for Benefit of Creditors 8§ 3, 136 to . 
138, 
ANNOTATIONS 6A C.J.S. Assignments for Benefit of Creditors §§ 2, 48. 
Liberally construed. — The law providing for a 


general assignment for the benefit of all the insolvent's 


56-9-9. [Failure of assignee to settle estate; suit to compel settlement.] 


In case of any voluntary assignment, referred to in Section 56-9-8 NMSA 1978, if the assignee 
shall fail within twelve months to settle up the estate of his assignor and distribute the proceeds 
thereof among the creditors entitled thereto, any creditor aggrieved may file a bill of complaint in 
any district court having jurisdiction of the subject matter and the parties to compel.such settle- 
ment and distribution and thereupon such suit. shall proceed in the manner prescribed by this 
chapter for the proving of claims and the distribution of assets in cases of involuntary assignment. 


History: Laws 1889, ch. 67, § 9; C.L. 1897, § 2826; for "this act." Presumably, "this chapter" refers to 56-9-1 


Code 1915, § 282; C.S, 1929, § 7-109; 1941 Comp., § 23- to 56-9-55 NMSA 1978, whereas "this act" refers only to 
109; 1953 Comp., § 27-1-9. Laws 1889, ch. 67, §§ 1 to 9, presently compiled as 56-9-1 
Bracketed material. — The bracketed material was to 56-9-9 NMSA 1978, 
inserted by the compiler and is not part of the law. Cross references. — For solintary audigdientél see 
Compiler's notes. — Rule 1-007A NMRA designates 56-9-1 to 56-9-7 NMSA 1978. 
the allowed pleadings and speaks of a "complaint," not a For provisions concerning, voluntary assignments, see 
"bill of complaint." Rule 1-003 NMRA provides that a com- compiler's note to 56-9-8 NMSA 1978. 
plaint commences a civil action. For provisions dealing with assignee's failure to settle, 
The words "in this chapter," the’ first time they appear, see 56-9-25 NMSA 1978, 
were inserted by the 1915 Code compilers; the words "this + For provisions dealing with the time for payment of 
chapter," the second time they appear, were substituted claims, see 56-9-41 NMSA 1978. 
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56-9-10 TRANSFERS TO PREFER CREDITORS - VOLUNTARY ASSIGNMENTS 56-9-12 


56-9-10. [Voluntary assignments; acknowledgment and recording. | 


That every voluntary assignment of lands, tenements, goods, chattels, effects and credits, made 
by any debtor to any person in trust for the benefit of his creditors, shall be for the benefit of all the 
creditors of the assignor in proportion to their respective claims, except as hereinafter provided 
in this chapter; and every such assignment shall be proved or acknowledged and certified and re- 


corded in the same manner as is prescribed by law in cases wherein real estate is conveyed. 


History: Laws 1889, ch. 71, § 1; C.L. 1897, § 2827; 
Code 1915, § 283; C.S. 1929, § 7-110; 1941 Comp., § 23- 
110; 1953 Comp., § 27-1-10. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Compiler's notes. — The words "in this chapter," the 
first time they appear, were inserted by the 1915 Code 
compilers; the words "this chapter," the second time they 
appear, were substituted for "this act," Presumably, "this 


chapter" refers to 56-9-1 to 56-9-55 NMSA 1978, whereas _ 


"this act" refers only to Laws 1889, ch. 67, §§ 1 to 9, pres- 
ently compiled as 56-9-1 to 56-9-9 NMSA 1978. 

Cross references. — For recordation of real property, 
see 14-9-1 to 14-9-9 NMSA 1978. 

For assignments by banks, see 58-1-73 NMSA 1978: 


ANNOTATIONS 


Property assigned under section not attachable. 
— The only thing required of the assignor is that he exe- 
cute an assignment under the formalities required for the 
conveyance of real estate. The assignment having been 
"proved, or acknowledged, and certified and recorded," the 
legal title passes out of the assignor, and the property as- 
signed is no longer subject to seizure under attachment 
proceedings. Schofield v. Folsom, 1894-NMSC-015, 7 N.M. 
601, 38 P. 251. 


56-9-11. [Inventory by assignee. | 


Procedure mandatory on assignees, —.This act was 
designed to form a complete code of. procedure for par- 
ties wishing to abandon their estates to their creditors, 
and assignees must follow this procedure. In re Zeiger, 
1909-NMSC-017, 15 N.M. 150, 106 P. 345. 

Assignment must benefit all creditors proportion- 
ally. — Where a deed of assignment directs the assignee to 
pay, out of firm assets, an individual partner's creditor in 
preference to firm creditors, and to pay taxes of individual 
partners as well as of the firm, it is fraudulent as to credi- 
tors. Under such a deed, where the assignee carries on the 
business under the firm name and replenishes stock, and 
the assignor is employed to aid in the management, and 
the assignor has previously secured credit by misrepre- 
sentation and conducts himself with the apparent pur- 
pose of hindering creditors, the assignment is fraudulent 
to those extending credit through false claims. Marshall 
Field & Co. v. M. Romero & Co., 1895-NMSC-002, 7 N.M. 
630, 41 P. 517, (case arose before section enacted). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 6 Am. 
Jur, 2d Assignments for Benefit of Creditors 8§ 3, 8, 27, 29, 
55, 94, 100, 1386 to 139. 

6A C.J.S, Assignments for Benefit of Creditors §§ 48, 62, 
64, 66. 


It shall be the duty of the assignee, within ten days after the execution and delivery of the 
deed of assignment, to file in the office of the clerk of the district court of the county in which the 
assignor, or if there be more than one, in which any of them shall reside, unless longer time be 
allowed by the judge of the court for good cause shown, an inventory of the property, effects and 
things assigned. 


Trademark or trade name as asset in case of assign- 
ment for creditors, 44 A.L.R. 706. 

6A C.J.S. Assignments for Benefit of Creditors §§ 48, 61, 
66, 116. 


History: Laws 1889, ch. 71, § 2; C.L. 1897, § 2828; 
Code 1915, § 284; C.S. 1929, § 7-111; 1941 Comp., § 23- 
111; 1953 Comp., § 27-1-11. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


_ ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 6 Am. 
Jur, 2d Assignments for Benefit of Creditors §§ 30, 31, 67, 
100, 138. 


56-9-12. [Inventory to be accompanied by affidavit.] 


The inventory shall be accompanied with an affidavit by the assignee that the same is a full 
and complete inventory of all such property, effects and things as far as the same has come to his 
knowledge. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


History: Laws 1889, ch. 71, § 3; C.L. 1897, § 2829; 
Code 1915, § 285; C.S, 1929, § 7-112; 1941 Comp., § 23- 
112; 1953 Comp., § 27-1-12. 
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§6-9-13 COMMERCIAL INSTRUMENTS AND TRANSACTIONS | ~ 56-9-18 


56-9-13. [Appraisement.] 


It shall be the duty of the district court, or the judge thereof in vacation, in whose clerk's office 
such inventory may be filed, to appoint two or more disinterested and competent persons to :ap- 
praise the property, effects and things so inventoried. 


History: Laws 1889, ch. 71, § 4; C.L. 1897, § 2830; . . ANNOTATIONS 


C 1915, § 286; C.S, 1929, § 7-113; 1941 C ., § 238- 

seats Cae § 27-1-13. Be Pg Am, Jur. 2d, A.L.R. and C.J.S. references. — 6 Am, 
Bracketed material. — The bracketed material was Jur. 2d Assignments for Benefit of Creditors § 100. 

inserted by the compiler and is not part of the law. ; 


56-9-14. [Oath of appraisers. | 


The appraisers, having first taken an oath or affirmation before some person having, authority 
to administer oaths, to discharge their duties with fidelity, shall forthwith proceed to make such 
appraisement. 


History: Laws 1889, ch. 71, § 5; C.L. 1897,:§ 2831; Bracketed material. — The bracketed material was 


Code 1915, § 287; C.S. 1929, § 7-114; 1941 Comp, § 23- inserted by the compiler and is not part of the law. 
114; 19538 Comp. » § 27-1-14, Cross references. — For persons authorized to admin- 


ister oaths, see 14-13-38 NMSA 1978, 


56-9-15. [Filing of appraisement and oath.] 


The appraisers shall file the appraisement and their oath of office i in the office of the clerk of the 
district court, within five days after they shall have completed the same. 


History: Laws 1889, ch. 71, § 6; C.L. 1897, § 2832; Bracketed material. — The bracketed material was 
Code 1915, § 288; C.S, 1929, § 7-115; 1941 Comp., § 23- inserted by the compiler and is not part of the law. M 
115; 1953 Comp., § 27-1-15. 


56-9-16. [Compensation of appraisers. | 


The appraisers shall receive four dollars [($4.00)] per day for their necessary eee and. 
services. 


Hbtoky: Laws 1889, ch. 71, § 7; C.L. 1897, § 2833; Bracketed material. — The bracketed material was 
Code 1915, § 289; C.S. 1929, § 7-116; 1941 Comp., § 23. inserted by the compiler and is not part of the law. 
116; 1953 Comp., § 27-1-16. 


56-9-17. [Additional property; appraisement.| 


If, after making the first inventory, any other property, effects or things conveyed by the deed of 
assignment, shall come to the possession or knowledge of the assignee, his duty in relation thereto, 
and the duty of the court or judge and the appraisers shall be the same as required of them by the 
preceding section [sections]. 


History: Laws 1889, ch. 71, § 8; C.L. 1897, § 2834; The word "sections" was inserted to indicate the prob- 
Code 1915, § 290; C.S. 1929, § 7-117; 1941 Comp,., § 23- able meaning. A reference to the preceding section only 
117; 1953 Comp., § 27-1-17. would be meaningless. As enacted, this section contained 

Bracketed material, — The bracketed material was the additional words "of this act" which would limit the 


inserted by the compiler and is not part of the law. reference to 56-9-1 to 56-9-16 NMSA 1978. 


56-9-18. [Statement of assignee; bond. |] 


The assignee, his agent or attorney, at the time of the execution and delivery of the deed of assign- 
ment, shall make a statement in writing, verified by affidavit, setting forth the generalinature and 
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56-9-19 TRANSFERS TO PREFER CREDITORS - VOLUNTARY ASSIGNMENTS 56-9-21 
full value of the estate and effects assigned, which statement shall be filed with the deed of assign- 
ment for record, and the assignee shall, within five days after the filing of such statement, give bond 
with at least two good and sufficient securities to be approved by the court, or judge or clerk thereof 
in vacation, in double the amount of the estate and effects assigned, and if the appraised value of 
such estate and effects, when appraised, shall be greater than the value given in such statement, or 
if the securities in such should in any way become impaired or insufficient, the assignee shall, at the 
time of filing the appraisement, give another bond with at least two good and sufficient: securities to 


be approved in like manner, in double the value of the estate and effects assigned. 


History: Laws 1889, ch. 71, § 9; C.L. 1897, § 28385; 
Code 1915, § 291; C.S, 1929, § 7-118; 1941 Comp., § 23- 
118; 1953 Comp., § 27-1-18. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Compiler's notes. — Laws 1889, ch. 67, § 8, presently 
compiled as 56-9-8 NMSA 1978 also provides for assign- 
ee's bond. See the compiler's notes to 56-9-8 NMSA 1978. 

Cross references, — For assignee's removal for failure 
to file inventory or bond, see 56-9-35, 56-9-36 NMSA 1978. 

For the bond requirement for sale of realty, see 56-9-40 
NMSA 1978, 

For surety bonds generally, see Chapter 46, Article 6 
NMSA 1978. 


ANNOTATIONS 


Assignee may amend bond to reflect appraisal 
lower than initial statement. — Where the assignee, 


56-9-19. [Conditions of bond. | 


after having declared in his preliminary statement a 
higher value of the property than the appraisal showed, 
he was properly permitted to correct the . statement 
to accord with the value and to file bond for double 
the latter amount. Lyndonville, Nat'l Bank .v, Folsom, 
1894-NMSC-016, 7 N.M. 611, 38 P. 253. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 6 Am. 
Jur, 2d Assignments for Benefit of Creditors 88 105, 106; 


‘12 Am. Jur. 2d Bonds § 57. 


Right of assignee for creditors under indemnity insur- 
ance policy, 6 A.L.R. 1240. 

Taking possession of goods by assignee of creditors of 
vendee as terminating right of stoppage in transitu, 7 
A.L.R. 1411. 

Assignee's right to possession and administration of col- 
lateral validly pledged by his insolvent, 28.A.L.R. 413. 

6A C.J.S, Assignments for Benefit of Creditors § 79. 


The bond shall be taken in the name of the state of New Mexico, and the conditions shall.be as 
follows: The conditions of this obligation are such that if the above bound assignee of .:..... shall, 


in all things, discharge his duty as assignee of 


eh ae aforesaid, and faithfully execute the trust 


confided to him, then the above obligation to be void, otherwise to remain in full force. 


History: Laws 1889, ch. 71, § 10; C.L. 1897, § 2836; 
Code 1915, § 292; C.S, 1929, § 7-119; 1941 Comp., § 23- 
119; 1953 Comp.,, § 27-1-19. 

Bracketed material. — The bracketed material was 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.I.S. references, — 6 Am. 
Jur, 2d Assignments for Benefit of Creditors §§ 105, 106. 


inserted by the compiler and is not part of the law. 


56-9-20. [Recording of bond; filing copies of bond and Sones papers with 
county clerk.] . 


The bond shall be filed in the office of the clerk of the court in which the inventory is filed and 
shall be by the clerk recorded in a book kept by him for such purpose, and labeled, "Assignments," 
and presented, if taken by him in vacation, to the district court at its next regular term. A certified 
copy of such bond, deed of assignment, statement and inventory shall also be filed for record in the 
office of the county clerk of the same county, as soon as such certified copies can be obtained from 
the clerk of the district court. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


History: Laws 1889, ch. 71, § 11; C.L. 1897, § 2837; 
Code 1915, § 293; C.S, 1929, § 7-120; 1941 Comp,, § 23- 
120; 1953 Comp., § 27-1-20. 


{ 


56-9-21. [Approval or rejection of bonds taken in vacation.] 


The district court or judge shall approve or reject the bonds taken by the clerk in vacation, and 
the clerk of the district court shall enter the approval or rejection on the record. 
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56-9-22 COMMERCIAL INSTRUMENTS AND TRANSACTIONS 56-9-25 


History: Laws 1889, ch. 71, § 12; C.L. 1897, § 2838; Bracketed material. — The bracketed material was 
Code 1915, § 294; C.S, 1929, § 7-121; 1941 Comp., § 23- inserted by the compiler and is not part of the law. 
121; 1953 Comp., § 27-1-21. , 


56-9-22. [Failure to give additional bond; revocation of authority. ] 


If the bond be rejected the district court or judge thereof shall order the assignee to give another 
bond, with sufficient security to be approved by the court, and if he fail to give such bond within 
such time as the court or judge thereof shall direct, not exceeding twenty days, his authority fur- 
ther to act as assignee shall be deemed revoked. 


History: Laws 1889, ch. 71, § 13; C.L. 1897, § 2839; Bracketed material. — The bracketed material was 
Code 1915, § 295; C.S. 1929, § 7-122; 1941 Comp,, § 23- inserted by the compiler and is not part of the law. 
122; 19538 Comp,, § 27-1-22. 


56-9-23. [Old bond is valid until new bond approved.| 


Such bond shall be valid until such new bond be given and approved, notwithstanding its rejec- 
tion by the court, and such new bond, when approved, shall relate back and operate from the date 
of assignment. 


History: Laws 1889, ch. 71, § 14; C.L. 1897, § 2840; Bracketed material. — The bracketed material was 
Code 1915, § 296; C.S. 1929, § 7-123; 1941 Comp., § 23- inserted by the compiler and is not part of the law, 
123; 1958 Comp.,, § 27-1-23. 


56-9-24, [Suit on bond.] 


Any person, injured by a breach of the condition of the bond, may sue thereon in the name of the 
state for his use, and the damages shall be assessed as on bonds with collateral conditions. 


History: Laws 1889, ch. 71, § 15; C.L. 1897, § 2841; sureties on bond of assignee for creditors are liable, 50 


Code 1915, § 297; C.S. 1929, § 7-124; 1941 Comp., § 23- A.L.R. 314. 
124; 1953 Comp., § 27-1-24. 6A C.J.S. Assignments for Benefit of Creditors §§ 79, 
Bracketed material. — The bracketed material was 175. 
inserted by the compiler and is not part of the law. 
ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S, references, — Of- 
ficial, as distinguished from individual acts for which 


56-9-25. [Statement of accounts; time of making; dismissal for 
failure to make.|] 


Every assignee shall exhibit on oath a statement of the accounts of the trust, with proper 
vouchers, to the district court at the first regular term after the execution of the assignment 
unless for good cause postponed, and shall file a like statement at least every three months 
thereafter for the inspection of the judge, and if by the judge found correct and proper, to be by 
him approved; such statements to be so made until assigned estate is fully settled. And if such 
assignee shall fail to make such settlement as herein provided for within the time mentioned, 
then on the application of any person interested, the court or judge thereof shall order a cita- 
tion to issue to such assignee requiring him to appear before him at his chambers within a time 
named therein and exhibit on oath a statement of his accounts, and if said assignee shall neglect 
and fail to exhibit such accounts within the time named in such citation, the judge shall, on mo- 
tion, unless for good cause shown, dismiss said assignee from his trust and enter an order that 
he pay all costs of the proceedings, 
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56-9-26 TRANSFERS TO PREFER CREDITORS - VOLUNTARY ASSIGNMENTS 56-9-28 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 6 Am. 
Jur, 2d Assignments for Benefit of Creditors §§ 18, 130. 
6A C.J.S, Assignments for Benefit of Creditors § 112. 


History: Laws 1889, ch, 71, § 16; C.L. 1897, § 2842; 
Code 1915, § 298; C.S. 1929, § 7-125; 1941 Comp., § 23- 
125; 1953 Comp., § 27-1-25, _ 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Compiler's notes. — Laws 1889, ch. 67, § 9, compiled 
as 56-9-9 NMSA 1978, also provides for procedures upon 
an assignee's failure to settle the estate. See the compil- 
er's notes to 56-9-8 NMSA 1978. 


56-9-26. [Notice of filing accounts.]| 


The court or judge thereof shall, by such order as the circumstances of the case may require, 
direct the clerk to give notice of the exhibition and filing of such accounts, for such time and in 
some newspaper of general circulation within the county wherein such assignment is made and 
recorded, and that such accounts will be allowed by the court or judge thereof in vacation, at a cer- 
tain time, to be stated in such notice, unless good cause to the contrary is shown. 


History: Laws 1889, ch. 71, § 17; C.L. 1897, § 2848; 
Code 1915, § 299; C.S, 1929, § 7-126; 1941 Comp., § 23- 
126; 1953 Comp., § 27-1-26. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references, — For publication of legal notices, 
see 14-11-10 NMSA 1978. 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 6A 
C.J.S. Assignments for Benefit of Creditors § 81. 


56-9-27. [Advertising paid by assignee; credit.] 


The expense of advertising shall be paid by the assignee at the time of exhibiting his account, 
and shall be passed to his credit in such account. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


History: Laws 1889, ch. 71, § 18; C.L. 1897, § 2844; 
Code 1915, § 300; C.S. 1929, § 7-127; 1941 Comp., § 23- 
127; 1953 Comp., § 27-1-27. 


56-9-28. [Adjustment and allowance of demands. | 


The assignee shall appoint a day, within three months after the date of the assignment, and a 
place, which shall be the county seat of the county where the inventory is filed, or such other place 
in said county most convenient to all the parties in interest where any court of record may be 
lawfully held, when and where he will proceed publicly to adjust and allow demands against the 


estate and effects of the assignor. 


History: Laws 1889, ch. 71, § 19; C.L. 1897, § 2845; 
Code 1915, § 301; C.S. 1929, § 7-128; 1941 Comp., § 23- 
128; 1953 Comp., § 27-1-28, 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Right 
of lessor to compensation out of estate for use of prem- 
ises by receiver or assignee for creditors without adopting 
lease, 43 A.L.R. 734. : 


Reformation of instrument as against assignee for cred- - 


itors or creditors secured by assignment, 44 A.L.R. 115, 79 
A.L.R.2d 1180. 


Rights of holder of trust receipt as against assignee for 
creditors of receiptor, 49 A.L.R. 291, 87 A.L.R. 302, 101 
A.L.R. 453, 168 A.L.R, 359, 

Freight charges, liability for, of assignee for creditors of 
consignee, 61 A.L.R. 432. 

Rights in respect of legacy charged upon devisee's land, 
as against assignee for creditors of devisee. 116 A.L.R. 35, 
134 A.L.R. 361. 

6A C.J.S, Assignments for Benefit of Creditors §§ 53, 70, 
71, 134. 
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56-9-29 COMMERCIAL INSTRUMENTS AND TRANSACTIONS 56-9-32 


56-9-29. [Notice of adjusting and allowing demands; PRRR CBD 
procedure; claims not presented. | 


The assignee shall give notice of the time and place of adjusting ae siiivarte demands against 
the estate of his assignor, by advertisement published in some newspaper printed in the county, or 
if there be none, in the one nearest the place where the inventory is filed, for four weeks succes- 
sively, the last insertion to be at least one week before the appointed day, and also, whenever the 
residence of any of the creditors is known to him, by letters addressed to such creditors at their 
known or usual place of abode, at least four weeks before the appointed day. The assignee shall at- 
tend at the place designated in said notice, in person, on said day, and shall remain in attendance 
at said place on said day, and during two consecutive days thereafter, and shall commence the 
adjustment and allowance of demands against the trust fund at nine o'clock a.m. and continue the 
same until five o'clock p.m. of each of the said three days; and all creditors who, after being noti- 
fied as aforesaid, shall not attend at the place designated during the said term, and lay before the 
assignee the nature and amount of their demands, shall be precluded of any benefit of said.estate, 
but the hearing on any demand presented at the time may be continued, for good cause shown, to 
such time as is deemed right: provided, that any creditor who shall fail to lay his claim before said 
assignee during the said term on account of sickness, absence from the state, or any other good 
cause, may, at any time before the declaration of the final dividend, file and prove up his claim, 
and the same may be allowed, and the remaining dividends paid, thereon as in the case of other 
allowed claims. 


History: Laws 1889, ch. 71, § 20; C.L. 1897, § 2846; ANNOTATIONS 


Code 1915, § 302; C.S. 1929, § 7-129; 1941 Comp. +, § 23- 


129; 1953 Comp. +, § 27-1-29. 
Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


Cross references, — For legal newspapers, see 14-11- 
12 NMSA 1978. 


Am. Jur. 2d, A:L.R. and C.J.S. references. — 6 Am. 
Jur, 2d Assignments for Benefit of Creditors §§ 125, 126. 

Waiver of or estoppel to assert, lien by filing claim with 
or receiving dividend from assignee for creditors, 55 
A.L.R. 993. 

Mechanic's lien as waived by filing claim with assignee 
for creditors, 65 A.L.R. 315. 

6A C.J.S. Assignments for Benefit of Creditors § 134, 


56-9-30. [Assignee may administer oaths to witnesses. | 


The assignee shall have power to administer all necessary oaths to debtors, creditors and wit- 
nesses, and may examine them on oath, touching any claim exhibited to him for allowance. 


History: Laws 1889, ch. 71, § 21; C.L. 1897, § 2847; 
Code 1915, § 303; C.S, 1929, § 7-130; 1941 Comp., § 23- 
130; 1958 Comp., § 27-1-30. 


56-9-31. [Rejection of claims.] 


Bracketed material. — The bracketed material was 


‘inserted by the compiler and is not part of the law, 


Should the assignee reject any claim or demand against the estate, he shall indorse on the back 
of said claim or demand the word, "Rejected," giving the date of said rejection and sign his name 


as such assignee thereto. 


History: Laws 1889, ch. 71, § 22; C.L. 1897, § 2848; 
Code 1915, § 304; C.S. 1929, § 7-131; 1941 Comp.,, § 28- 
131; 1953 Comp.,, § 27-1-31, 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANN OTATIONS 


Am. Jur, ‘24, A.L.R. and C.J.S. ‘alosemGods — 6A 
C.J.S. Assignments for Benefit of Creditors § 136. 


56-9-32. [Rejected claim; right to bring action; limitation.] 


If, within thirty days after the same is rejected, the party owning said claim does not prosecute 
his action against the assignee in a court of competent jurisdiction, a recovery upon said claim or 
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56-9-33 


TRANSFERS TO PREFER CREDITORS - VOLUNTARY ASSIGNMENTS 


56-9-35 


demand shall be forever barred. If the plaintiff's cause of action be dismissed at the instance of 
the defendant other than on its merits, the plaintiff shall have thirty days from the date of such 


dismissal to bring a new suit. 


History: Laws 1889, ch. 71, § 23; C.L. 1897, § 2849; 
Code 1915, § 305; C.S. 1929, § 7-182; 1941 Comp., § 23- 
132; 19538 Comp., § 27-1-32. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 6 Am. 
Jur, 2d Assignments for Benefit of Creditors §§ 52, 72. 


56-9-33. [Judgments in favor of claimant certified to assignee. | 


All judgments rendered in favor of any claimant in the district court, by virtue of the provisions 
of this chapter, shall be certified by the clerk thereof to the assignee, who shall allow the same and 


class it as a valid claim against the estate. 


History: Laws 1889, ch. 71, § 24; C.L. 1897, § 2850; 
Code 1915, § 306; C.S. 1929, § 7-183; 1941 Comp.,, § 28- 
133; 1953 Comp., § 27-1-33. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Compiler's notes. — The words "in this chapter," the 
first time they appear, were inserted by the 1915 Code 
compilers; the words "this chapter," the second time they 
appear, were substituted for "this act." Presumably, "this 


chapter" refers to 56-9-1 to 56-9-55 NMSA 1978, whereas 
"this act" refers only to Laws 1889, ch. 67, §§ 1 to 9, pres- 
ently compiled as 56-9-1 to 56-9-9 NMSA 1978. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 6 Am. 
Jur, 2d Assignments for Benefit of Creditors §§ 112, 134; 
47 Am, Jur. 2d Judgments § 759. 

6A C.J.S. Assignments for Benefit of Creditors § 157, 


56-9-34. [Claims of assignee; presentation to court; temporary assignee; 
allowance or rejection of claim.] 


If the assignee shall have a demand against the assignor which he desires to have allowed, he 
may present a petition to the district court or to the judge thereof in vacation, stating the particu- 
lars of his demand and the amount thereof, verified by affidavit, and thereupon such court, or the 
judge thereof in vacation, shall appoint some suitable person to act temporarily as the assignee 
of such estate for the purpose of hearing and passing upon such demand. The assignee appointed 
shall take an oath that he will faithfully discharge the trust confided to him, and shall proceed 
to examine the claim, and if same be found to be correct in whole or in part, he shall allow the 
amount found to be due, and report his action in the premises to the proper court at the next term 
thereof, or to the judge of said court in vacation; and the court or judge, as the case may be, shall 
make an order directing the sum allowed to be paid to the claimant as other allowances are paid; 
and in case such demand or demands shall have been rejected by the temporary assignee, such 
proceedings may be had as designated in Sections 56-9-31 to 56-9-33 NMSA 1978. 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 6 Am. 
Jur, 2d Assignments for Benefit of Creditors § 104. 


History: Laws 1889, ch. 71, § 25; C.L. 1897, § 2851; 
Code 1915, § 307; C.S. 1929, § 7-134; 1941 Comp., § 23- 
134; 1953 Comp., § 27-1-34. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


56-9-35. [Failure of assignee to file inventory or give bond; citation to 
show cause. | 


Whenever it shall be made to appear to the court having jurisdiction, or the judge of the proper 
district court in vacation, that any assignee has neglected and refused, when required by law, 
to file a full and true inventory or to give a bond as required by this chapter, the court, or judge 
thereof in vacation, shall issue a citation to said assignee to appear before said judge at a time and 
place within his judicial district therein specified, to show cause why he should not be dismissed 
from his trust. 


NOL 
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56-9-36 COMMERCIAL INSTRUMENTS AND TRANSACTIONS: 56-9-39 


History: Laws 1889, ch. 71, § 26; C.L, 1897, § 2852; Cross references. -——- For removal for failure to furnish 
Code 1915, § 308; C.S, 1929, § "7-185; 1941 Comp,, § 23- new bond, see 46-6-3 NMSA 1978, . 
135; 1953 Comp. +, § 27-1-35. ‘ 
Bracketed material. — The bracketed material was ANNOTATIONS 
inserted by the compiler and is not part of the law. Am. Jur. 2d, A.L.R. and C.J.S. references. — 6 Am. 
Compiler's notes. — For meaning of "this chapter", see Jur. 2d Assignments for Benefit of Creditors §§ 30, 31, 100, 


same catchline in the notes to 56-9-1 NMSA 1978. 105, 106. 


56-9-36. [Dismissal of assignee. ] 


On the return of the citation, the court, or judge thereof, may require the assignee to file an in- 
ventory and to give a bond, with good and sufficient security, at any time, as he may deem reason- 
able, or may proceed at once to dismiss such assignee from his trust. 


History: Laws 1889, ch. 71, § 27; C.L. 1897, § 2853; What constitutes abandonment or rejection of property 
Code 19165, § 309; C.S. 1929, § 7-186; 1941 Comp., § 23- or assets of bankrupt estate by trustees so as to revest 
136; 1958 Comp,, § 27-1-36. title thereto in bankrupt, 19 A.L.R.2d 890. 

Bracketed material. — The bracketed material was 6A C.J.S. a a for Benefit. of Creditors §§ 82, 
inserted by the compiler and is not part of the law. . 172. 

ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 6 Am. 
Jur, 2d Assignments for Benefit of Creditors § 92. 


56-9-37. [Insolvency or removal of security on bond.] _ 


The like proceedings as are prescribed in the last two preceding sections [56-9-35, 56-9-36 NMSA 
1978] may be had whenever it shall appear to the court or judge that any person who shall have 
become security for any assignee in any bond given for due execution of his trust, has or is likely 
to become insolvent, or has removed or is about to remove from the state. 


History: Laws 1889, ch. 71, § 28; C.L. 1897, § 2854; ANNOTATIONS 
C 19 0; C, 29, § 7-137; 1941 C + § 23- 
oe pene Sean ete ee irish ad Am. Jur. 2d, A.L.R. and C.J.S. references. — 6 Am. 


137; 19538 Com ¢ § 27-1 “37. it : : 
Bracketed ray — The bracketed material was +3 ee Assignments for Benefit of Creditors §§ 73,84, 


ted byth i] t part of the'l 
ifserted by:the compiler and je Hot part of the Tew. 6A C.J,S,, Assignments for Benefitiof Creditors §§ 81, 82. 


56-9-38. [Appointment of new assignee.]| 


The court, or judge thereof, shall have power to appoint an assignee in all cases of dismissal of 
an assignee from his trust, and like bond and security shall be required and given by the pen thes 
so appointed as are required and given by an assignee appointed by an assignor. 


History: Laws 1889, ch. 71, § 29; C.L. 1897, § 2855; ANNOTATIONS 
Code 1815, 5 314i Cae 1028, § de 3 38; Na Comp. pe Am. Jur, 2d, A.L.R. and C.J.S. references. — 6 Am. 


138; 1953 Coit § 2'7-1-38, ‘ f 
Bracketed niniebiel: — The bracketed material was it 2d Assignments for Benefit. of Creditors §§ 27, 44, 89, 


3 

Seer ee by Se PrraP ue anpde Rot part os the law 6A C.J.S. Assignments for Benefit of Creditors §§ 16, 79 
to 84, 

56-9-39. [Dismissal of assignee; delivery of papers, moneys and effects. ] 


When any assignee shall be dismissed from his trust, the court or judge shall order all the 
books, papers, effects, moneys and evidences of debt to be forthwith delivered to his successor 
in'trust, or to'such other eens as the colirt or P judge shall appoint to receive the same for the 
time being. 
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56-9-40 


History:,Laws 1889, ch. 71, § 80; C.L. 1897, § 2856; 
Code 1915, § 312; C.S, 1929, § 7-189; 1941 Comp., § 23- 
139; 1953 Comp. 48 27-1-89, 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 6 Am. 
Jur. 2d Assignments for Benefit of Creditors § 92. 


TRANSFERS TO PREFER CREDITORS - VOLUNTARY ASSIGNMENTS 


56-9-41 


What constitutes abandonment or rejection of property 
or assets of bankrupt estate by trustee so as to revest title 


~ thereto in bankrupt, 19 A.L.R.2d 890, 


6A.C.J.S, Assignments for Benefit'of Creditors §§ 82, 83. 


56-9-40. [Sale of property; order of court; bond of assignee.] | 


The district court, or the judge thereof in vacation, shall make an order for the sale of all the real 
and personal estate conveyed by any deed of assignment, either for cash in hand or upon reason- 
able credit, and upon such other terms and notice as shall appear to the court or judge to be most 
advantageous to all the parties in interest, and shall by order, direct the nature of the security to 
be taken at sales made by assignees under this chapter. Before any sale of such real estate shall be 
made, the assignee shall give bond with at least two good securities, to be approved by the court, or 
judge thereof in vacation, in an amount equal to the value of the real estate to be sold, conditioned 
that the said assignee will faithfully make the same under such order, and ak account for the 


proceeds thereof under the provisions contained in this alge 


History: Laws 1889, ch. 71, § 31; C.L. 1897, § 2857; 
Code 1915, § 313; C.S. 1929, § 7-140; 1941 Comp., § 23- 
140; 1953 Comp., § 27-1-40. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Compiler's notes, — The words "in this chapter," the 
first time they appear, were inserted by the 1915 Code 
compilers; the words "this chapter," the second time they 
appear, were substituted for "this act." Presumably, "this 
chapter" refers to 56-9-1 to 56-9-55 NMSA 1978, whereas 
"this act" refers only to Laws 1889, ch. 67, §§ 1 to 9, pres- 
ently compiled as 56-9-1 to 56-9-9 NMSA 1978. 


ANNOTATIONS 


Sales of assigned property must be in accor- 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 6 Am. 
Jur, 2d Assignments for Benefit of Creditors §§.2, 4, 22, 
47, 60, 102. 

Estoppel of person by failure to disclose his interest in 
property sold by assignee for benefit of creditors, 50 A.L.R, 
787. 

Good will of business, sale of, by assignee of creditors as 


* implying restriction against competition by former owner, 


in absence of provisions in that regard, 82 A.L.R. 1038. 
Nécessary parties defendant to action to set aside con- 
veyance in fraud of creditors, 24 A.L.R.2d 395. 
Circumstances authorizing sale of debtor's assets in 
bankruptcy arrangement proceedings, 24 A.L.R.2d 1214. 
6A C.J.S. Assignments for Benefit of Creditors §§$'33, 52, 
93 to 98,137, 


dance with this section, Moore v. Western Meat Co., 
1911-NMSC-014, 16 N.M. 107, 118 P. 827; In re Zeiger, 
1909-NMSC-017, 15 N.M. 150, 106 P. 345. 


56-9-41. [Time for payment of claims; notice; refusal to pay; penalty; 
dismissal. ] 


As soon as practicable and not exceeding thirty days after a time for allowance of demands had 
under this chapter, provided sufficient money shall have then come into his hands, the assignee or 
assignees shall pay upon the demands allowed, according to their right, as much as the means on 
hand will permit after reserving enough for proper fees, costs, expenses and demands, including 
expenses of litigation then pending, and as often thereafter as a dividend of five per centum can be 
paid upon the demands allowed as aforesaid, the assignee or assignees shall give notice thereof for 
publication for one week in the same newspaper in which was published the notice for allowance of 
demands, or in such other newspaper as the court or judge thereof may direct; and if such assignee 
or assignees shall neglect or refuse to make payment out of such trust fund, as in this section re- 
quired, for more than three days after the same have become due and have been demanded by the 
person entitled thereto, his agent or attorney, or,if he or they shall in any way neglect or refuse to 
comply with the provisions of this section, he or they shall for every such neglect or refusal, forfeit 
and pay to the person or persons aggrieved, five per centum, per month interest on such sum as 
such person or persons were entitled to at the time of such demand, to be recovered by motion in 
the court having jurisdiction of said assignment; and any judgment rendered by said court on the 
hearing of said motion shall be against said assignee or assignees and his or their securities on 


1193 


© 2022 State of New Mexigo. New Mexico Compilation Commission. All rights reserved. 


56-9-42 COMMERCIAL INSTRUMENTS AND TRANSACTIONS 56-9-44 


their trust provided for in this chapter, and such assignee or assignees shall in addition to such 
forfeiture, be subject to be dismissed from his or their trust by said court for such neglect and re- 
fusal and on ymoton and citation for that purpose. 


History: Laws 1889, ch. 71, § 32; C.L. 1897, § 2858; to 56-9-55 NMSA 1978, whereas "this act" refers only to 


Code 1915, § 314; C.S, 1929, § 7-141; 1941 Comp., § 23- Laws 1889, ch. 67, §§ 1 to 9, presently compiled as 56-9-1 
141; 1953 Comp.,, § 27-1-41, to 56-9-9 NMSA 1978, 
Bracketed material. — The bracketed material was Cross references. — For publication of notices, see 
inserted by the compiler and is not part of the law. Chaper 14, Article 11 NMSA 1978. 
Compiler's notes. — Laws 1889, ch. 67, § 9, presently 
compiled as 56-9-9 NMSA 1978, provides the procedure ANNOTATIONS 
should an assignee not settle within 12 months. See the Am. Jur, 2d, A.L.R. and C.J.S. references. — Lessor's 
compiler's notes to 56-9-8 NMSA 1978. right to compensation out of estate for use of premises by 
The words "in this chapter," the first time they appear, assignee for creditors not adopting lease, 48 A.L.R. 740, 
were inserted by the 1915 Code compilers; the words "this 6A C.J.8, Assignments for Benefit of Creditors §§ 74, 98 
chapter," the second time they appear, were substituted 145, ide 


for "this act." Presumably, "this chapter" refers to 56-9-1 


56-9-42. [Assignee to give information as to condition of estate. | 


Every assignee, upon the reasonable request of any person entitled to any demand allowed, or of 
his agent, shall exhibit to such person or agent the condition of the assets of the assignment and 
give him all reasonable information concerning the same. 


History: Laws 1889, ch. 71, § 33; C.L. 1897, § 2859; Bracketed material. — The bracketed material was 
Code 1915, § 315; C.S. 1929, § 7-142; 1941 Comp., § 23- inserted by the compiler and is not part of the law. 
142; 1953 Comp., § 27-1-42. 


56-9-43. [Petition for relief against assignee; citation; procedure. | 


, Upon petition in behalf of any such person to the district court, or judge thereof in vacation, 
showing good cause therefor, verified by affidavit, such court or judge shall cause any assignee to 
be cited to appear before the court or judge at such time as may be designated, to answer the al- 
legation of such petition and to do and abide such order as shall be-made by such court or judge 
in the premises, and for the purpose of preventing multiplicity of petitions or other proceedings, 
two or more may join in seeking the relief demanded by each, verifying their respective causes 
of complaint: provided, the relief sought by each are not antagonistic to each other, and upon the 
hearing the court or judge shall make such order as shall be deemed fit and lawful in the premises 
for enforcing the provisions of this chapter. 


History: Laws 1889, ch. 71, § 34; C.L. 1897, § 2860; "this act" refers only to Laws 1889, ch. 67, §§ 1 to 9, pres- 


Code 1915, § 316; C.S, 1929, § 7-143; 1941 Comp., § 23- ently compiled as 56-9-1 to 56-9-9 NMSA 1978. 
143; 1953 Comp. - § 27-1-43. Cross references. — For joinder of parties, see Rule 
Bracketed material. — The bracketed material was 1-020 NMRA. 


inserted by the compiler and is not part of the law. 


Compiler's notes. — The words "in this chapter," the ANNOTATIONS 
first time they appear, were inserted by the 1915 Code Am. Jur, 2d, A.L.R. and C.J.S, references. — 6 Am. 
compilers; the words "this chapter," the second time they Jur. 2d Assignments for Benefit of Creditors § 104. 
appear, were substituted for "this act.” Presumably, "this 6A C.J.8. Assignments for Benefit of Creditors § 83. 


chapter" refers to 56-9-1 to 56-9-55 NMSA 1978, whereas 


56-9-44. [Exempt property not included in assignment. |] 


All property, both real and personal, exempt from execution under the laws of this state shall not 
be conveyed by the deed of assignment, and if enumerated therein shall not pass to the assignee, 
but shall be reserved for the benefit of the assignor, or his family, to be set off and appraised by the 
appraiser mentioned in the first part of this Sits 
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56-9-45 TRANSFERS TO PREFER CREDITORS - VOLUNTARY ASSIGNMENTS 56-9-46 


History: Laws 1889, ch. 71, § 35; C.L. 1897, § 2861; ANNOTATIONS 
Code 1915, § 317; C.S. 1929, § 7-144; 1941 Comp,, § 28- 
144; 1958 Comp, § 27-1-44, bis Ps Individual exemptions unavailable to members 
Bracketed material. — The bracketed material was of insolvent partnership. — Individual partners of 
inserted by the compiler and is not part of the law. an insolvent partnership are not entitled to exemption 
Compiler's notes. — The words "in this chapter," the as head of a family out of the assets. In re Spitz Bros., 
first time they appear, were inserted by the 1915 Code 1896-NMSO-025, 8 N.M, 622, 45 P. 1122, 
compilers; the words "this chapter," the second time they Am. Jur, 2d, A.L.R. and C.J.S, references. — 6 Am. 
appear, were substituted for "this act." Presumably, "this Jur, 2d Assignments for Benefit of Creditors §§ 58, 129. 
chapter" refers to 56-9-1 to 56-9-55 NMSA 1978, whereas Individual partner's right on assignment by firm for 
"this act" refers only to Laws 1889, ch. 67, $§ 1 to 9, pres- benefit of creditors to claim exemption in partnership 
ently compiled as 56-9-1 to 56-9-9 NMSA 1978. property, 4 A.L.R. 308. ; 
Cross references. — For appraisal, see 56-9-13 to 56- 6A C.J.S, Assignments for Benefit of Creditors § 167. 


9-17 NMSA 1978. 
For exemptions from execution, see 42-10-1 to 42-10-13 
NMSA 1978. 


56-9-45. [Prior liens not affected.] 


That nothing herein contained shall be so construed as to deprive any person of the benefit of 
any lien that may have attached to any of the assignor's property, either at law or in equity, prior 
to assignment. 


History: Laws 1889, ch. 71, § 36; C.L. 1897, § 2862; ANNOTATIONS 
Code 1915, § 318; C.S. 1929, § 7-145; 1941 C + § 23- 
145; 1953 Gates § 27-1-45. . ‘ emp. § Am. Jur. 2d, A.L.R. and C.J.S, references. — 6 Am. 


Jur. 2d Assignments for Benefit. of Creditors §§ 49 to 85, 
115, 119; 127, 1338 

Landlord's lien on goods in hands of assignee for credi- 
tors of tenant, 9 A.L.R. 322, 96 A.L.R. 249. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Compiler's notes. — The words “herein contained" 
possibly refer only to this section, but they may refer to 


Laws 1889, ch. 71, §§ 1 to 44, presently compiled as 56-9- Waiver of or estoppel to assert lien by filing claim with 
10 to 56-9:53 NMSA 1978. or receiving dividend from assignee for creditors, 55 
A.L.R, 993. 


Right of assignee for benefit of creditors of lien claimant 
to file mechanic's lien, 83 A.L.R. 20. 

6A C.J.S. Assignments for Benefit of Creditors §§ 149 
to 156, 


56-9-46. [Attachment not to issue after assignment.| 


No process by attachment shall issue on behalf of any creditor of the assignor after such assign- 
ment has been duly made, as in this chapter contemplated, until a court of competent jurisdiction 
shall have first pronounced the assignment void, ab initio by proper suit or action brought by one 
or more creditors for that purpose, in which case, after the bill is filed and proper service is had, 
the court, or judge in vacation, shall fix the time for making up the issues, and render a final de- 
cree as soon as practicable. 


History: Laws 1889, ch. 71, § 37; C.L. 1897, § 2863; defendant. Schofield v. Folsom, 1894-NMSC-015, 7 N.M. 
Code 1915, § 319; C.S. 1929, § 7-146; 1941 Comp., § 23- 601, 38 P. 251. 
146; 1953 Comp., § 27-1-46. Execution of deed of assignment. — The assignment 
Bracketed material. — The bracketed material was has been duly made and attachment barred when the as- 
inserted by the compiler and is not part of the law. signment has been "proved, or acknowledged, and certi- 
Compiler's notes. — The words "in this chapter," the fied and recorded," even though the assignee has not qual- 
first time they appear, were inserted by the 1915 Code ified and filed bond. Schofield v. Folsom, 1894-NMSC-015, 
compilers; the words "this chapter," the second time they 7 N.M. 601, 38 P. 251. 
appear, were substituted for "this act." Presumably, "this Creditor has action if assignment colorable. — If 
chapter" refers to 56-9-1 to 56-9-55 NMSA 1978, whereas the assignee should fail to qualify within a reasonable 
"this act" refers only to Laws 1889, ch. 67, §§ 1 to 9, pres- time, or if, without having executed the required bond, he 
ently compiled as 56-9-1 to 56-9-9 NMSA 1978. should take possession of the assigned property, or if, af- 
ANNOTATIONS ter the execution of the deed of assignment, the assignor 


should exercise a control inconsistent with his changed re- 


Attachment after assignment barred. — Writ of lation to the property, as for instance, if he should under- 
attachment issued and levied, in an action of assump- take to dispose of it, or in fine, if, by reason of any circum- 
sit, after deed of general assignment for benefit of credi- stances connected with the transaction, a creditor should 


tors hasib a ted, is proper ashed ti f be of the opinion that the assignment was merely color- 
Ren RE is, propelian pe able, he would be authorized to bring his action under 
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this section to have the assignment pronounced void ab 
initio. Schofield v, Folsom, 1894-NMSC-015, 7 N.M. 601, 
38 P, 251. ine 

Stock attachable if not transferred upon books. 
— An attachment of corporate stock assigned by the 
debtor under this act, but not transferred upon the books 
of the company as required by law, will not be quashed. 


COMMERCIAL INSTRUMENTS AND TRANSACTIONS 


56-9-49 


Lyndonville: Nat'l Bank v. Folsom, 1894-NMSC-016, 7 
N.M, 641,38 P. 258, > 

Law reviews. — For article; "Attachment in New Mex- 
ico - Part I," see 1 Nat. Resources J. 303 (1961). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 6 Am, 
Jur. 2d Assignments for Benefit of Creditors §§ 35, 43, 68, 
87;6 Am. Jur, 2d Attachment and Garnishment § 492. 

6A C.J,S. Assignments for Benefit of Creditors §$ 75, 76. 


56-9-47. [Preferences inure to benefit of all creditors alike. | 


Should any preference be made in favor of any creditor, other than in this chapter provided, such 
preference shall inure to the benefit of all creditors alike. 


History: Laws 1889, ch. 71, § 38; C.L. 1897, § 2864; 
Code 1915, § 320; C.S, 1929, § 7-147; 1941 Comp., § 23- 
147; 1953 Comp., § 27-1-47. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Compiler's notes. — The words "in this chapter," the 
first time they appear, were inserted by the 1915 Code 
compilers; the words "this chapter," the second time they 
appear, were substituted for "this act." Presumably, "this 
chapter" refers to 56-9-1 to.56-9-55 NMSA 1978, whereas 


"this act" refers only to Laws 1889, ch. 67, §§ 1 to 9, pres- 
ently compiled as 56-9-1 to 56-9-9 NMSA 1978. 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 6 Am. 
Jur. 2d, Assignments for Benefit of Creditors §§ 69 to 74, 
115 to 119. 

6A C.J.S. Assignments for Benefit of Creditors 8§ 9, 44, 
45, 128. 


56-9-48. [Discharge; application by assignee; notice; contents of 


petition. | 


When any assignee becomes satisfied that it is no longer advantageous to the creditors of his as- 
signor to keep the assignment open, he may apply to the district court for a discharge from his trust, 
upon a notice of his intention to make such application, stating the time thereof, which notice shall 
be published in the newspaper aforesaid, for at least four weeks next before such time, at which time 
he may file his petition in said court for such discharge; which petition, verified by his affidavit, shall 
set forth the disposition made of the assets of the assignment to him; what portion of them remains 
on hand, and their condition; the amount realized from the assets; the particular disposition of such 
amount; the demands allowed particularly, with their respective amounts; and owners' names, and 
the sums paid on each, with an offer to deliver into the charge of the court what remains of the as- 
sets, and the evidence thereof, and accompanied by all vouchers therewith connected. 


Debtor's transfer of assets to representative of creditors 
as effectuating release of unsecured claims, in absence of 
express agreement to that effect, 8 A,L.R.3d 903. 

6A C.J.S. Assignments for Benefit of Creditors §§ 112 
to 126, 172. 


History: Laws 1889, ch. 71, § 39; C.L. 1897, § 2865; 
Code 1915, § 321; C.S. 1929, '§ 7-148; 1941 Comp., § 23- 
148; 1953 Comp., § 27-1-48. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references. — For publication of notice, see 14- 
11-1 to 14-11-3, 14-11-13 NMSA 1978. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 6 Am. 
Jur, 2d Assignments for Benefit of Creditors §§ 50, 51, 58, 
54, 66, 88. 


56-9-49. [Hearing and determination of application for discharge.] 


If no person interested shall, within one week after filing such petition, file written objections 
to such discharge, accompanied by specific reasons, the court may refer the application to some 
competent and reliable person to examine the merits of the application and report to the court, 
with all convenient speed thereon; and, upon the filing of such report, the court shall make such 
further order in the premises as it shall adjudge right, or the court or judge thereof may hear and 
determine such application without reference, and may discharge said-assignee from all further 
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duty or obligation under the assignment; and thereupon, shall order such assignee to deliver into 
the charge and custody of the court such portion of the assets and evidences thereof as remain in 


his hands, where they shall be kept with all papers connected with such See deli eabfare to the 


future control and disposition of the court. 


History: Laws 1889, ch. 71, § 40; C.L. 1897, § 2866; 
Code 1915, § 322; C.S, 1929, § 7-149; 1941 Comp.,, § 23- 
149; 1958 Comp., § 27-1-49, 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


Cross references. — For masters, see Rule 1-053 
NMRA: 


56-9-50. [Appeals from final judgment. ] 


Appeals may be taken from the final judgment of the court, in the same manner as now provided 
by law, for appeals or writs of error in ordinary cases. 


History: Laws 1889, ch. 71, § 41; C.L. 1897, § 2867; 
Code 1915, § 323; C.S. 1929, § 7-150; 1941 Comp., § 23- 
150; 1953 Comp. 5 § 27-1-50. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 6 Am. 
Jur. 2d Assignments for Benefit of Creditors § 112. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


56-9-51. [Bad or doubtful debts; sale or compromise; release of rights; 
report; notice; objections. | 


Whenever it may appear to the best interest of the estate assigned, the court, or judge thereof 
in vacation may make an order directing the assignee to sell, compound or compromise all bad or 
doubtful debts upon such terms and conditions as appear proper and most beneficial to the estate; 
and in like manner the court, or judge thereof in vacation, may make an order directing the as- 
signee to release and discharge any vested, contingent or possible right or interest in or to any 
estate or effects assigned, upon such terms and conditions as the court, or judge thereof in vaca- 
tion, may deem proper and just for the best interest of the estate. The assignee shall report his pro- 
ceedings under this section to the court, or judge in vacation; and if in vacation, he shall notify the 
creditors by publication in the newspaper aforesaid for at least two weeks, the last insertion to be 
not less than ten days prior to the time of the hearing on said report, which notice shall state the 
object of said report and when and where the same will be heard, and upon a hearing thereof, the 
court, or judge in vacation, may approve or disapprove the same as the facts and circumstances 
may warrant: and provided, that any creditor may file his objections to said report on or before 
the date fixed by the notice, and such objection shall be heard and determined without delay, and 
nothing in this section authorized to be done by the assignee shall be final until the approval of the 
court as provided in this chapter. 


History: Laws 1889, ch. 71, § 42; C.L. 1897, § 2868; 
Code 1915, § 324; C.S. 1929, § 7-151; 1941 Comp., § 23- 
151; 1953 Comp., § 27-1-51. 

Bracketed material, — The bracketed material was 
inserted by the compiler and is not part of the law. 

Compiler's notes. — The words "provided in this 
chapter" were substituted for "herein provided" by the 
compilers of the 1915 Code. The former would apply to 56- 
9-1 to 56-9-53 NMSA 1978 while the latter would seem to 
apply only to this section, although it may refer to Laws 
1889, ch. 71 compiled as 56-9-10 to 56-9-53 NMSA 1978. 


Cross references. — For publication of notice, see 14- 
11-1 to 14-11-3, 14-11-13 NMSA 1978. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 6 Am. 
Jur. 2d Assignments for Benefit of Creditors §§ 51, 53, 54, 
61, 66, 103. 

6A C.J.S. Assignments for Benefit of Creditors §§ 51, 
112 to 126; 172. . 


56-9-52. [Compensation of assignee and counsel. | 


The fees and commissions to which the assignee may be entitled for services performed by him 
in the execution of his trust shall be fixed and allowed by the court, or judge thereof in vacation, 
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for such amount, at such times and in such manner as the court or judge may direct, to be applied 
out of the trust funds in the hands of the assignee. In like manner the court shall allow counsel for 
the assignee reasonable compensation for professional services necessarily performed for and on 
behalf of the assignee in the execution of his trust. 


History: Laws 1889, ch. 71, § 43; C.L. 1897, § 2869; Trust receipt, right of assignee for creditors of one giv- 
Code 1915, § 325; C.S, 1929, § 7-152; 1941 Comp, § 28- ing, to commission and counsel fees in defense of action by 
152; 19538 Comp., § 27-1-52. holder of receipt, out of proceeds of goods, 49 A.L.R. 307, 

Bracketed material. — The bracketed material was 87 A.L.R. 302, 101 A.L.R. 453, 168 A.L.R. 359. 
inserted by the compiler and is not part of the law. Allowance of attorney’ 8 fees against property or fund for 

ANNOTATIONS oe aie ag Sh in action by assignee for creditors, 107 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 6 Am. 6A C.J.S. Assignments for Benefit of Creditors §§ 122, 

Jur, 2d Assignments for Benefit of Creditors § 91. 124, 125. 


56-9-53. [Compensation of assignee as counsel. | 


In case the assignee should be an attorney-at-law, in active practice, and performs the duties 
of assignee and counsel’in the protection and execution of the trust, he shall be allowed by the 
court such compensation, in his capacity as such counsel, together with a reasonable allowance as 
assignee, at such times, in such manner and in such amounts as the court under all the circum- 
stances may deem just and reasonable. 


History: Laws 1889, ch. 71, § 44; C.L. 1897, § 2870; ANNOTATIONS 
1915, § 326; C.S. 192 7.153; 1941 C + § 23- : ee 
ees Cont a : Bey ahs Am. Jur, 2d, A.L.R. and C.J.S. references. — 6 Am. 
Bracketed material. — The'bracketed material was au a eens for Benefit of Creditors §§ 37, 55, 91, 
il ; t of the law. 1 I 
inserted by the compiler and is notpart of the tay 6A C.J.S. Assignments for Benefit of Creditors 8§ 46, 53, 
124, 125, 141. Ti 


56-9-54. [Permission to assign moneys due from state or subdivision; 
procedure and limitations. |] 


Assignments of moneys due or to become due from the state of New Mexico or from any munici- 
pal corporation, county or political subdivision or agency thereof under the terms of any construc- 
tion, improvement, maintenance or repair contract or contracts for equipment or supplies shall be 
permitted subject to the following limitations and restrictions: ~ 

A. the assignment must, subject to Subparagraph D hereof, be to a bank, trust company or 
other financing institution; | 

B. the contract under which such moneys shall be due or become due must provide for pay- 
ments to the assignor aggregating $500.00 or more; 

C, the contract must not contain a provision prohibiting such assignment; 

D. unless otherwise expressly permitted by the contract, such assignment shall cover all 
amounts payable under such contract and not already paid, shall not be made to more than one 
party, and shall not be subject to further assignment except that any such assignment may be 
made to one party as agent or trustee for two or more parties participating in such financing; 

K. notice shall be given as required by Section 2 [56-9-55 NMSA 1978] of this act.’ © 


History: 1941 Comp., § 23-154, enacted by Laws Lease-purchase agreements assignable to "ac- 


1947, ch. 22, § 1; 1953 Comp., § 27-1-54. ceptance companies". — Suppliers may assign lease- 
Bracketed material. — The bracketed material was purchase agreements entered into with a county and the 
inserted by the compiler and is not part of the law. rentals due thereon to financing organizations of a class 
generally known as "acceptance companies." 1957-58 Op. 

ANNOTATIONS Att'y Gen. No. 58-232. 


"Acceptance companies" fall within the definition 
of a "financing institution," as such term is used in this 
section, 1957-58 Op. Att'y Gen. No. 58-232. 
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56-9-55. [Written notices of assignment required. | 


In the event of such assignment, the assignee thereof shall file written pestis of the assignment, 
together with a true copy of the instrument, of assignment: 

A. with the officer of the state, municipal corporation, county, political subdivision or agency 
who will make the payment under the contract assigned;.and 

B, with the officer who executed the contract.on behalf of the state or such pina corpora- 
tion, county, political subdivision or agency; and : 

C. with the surety or sureties upon the bond or bonds, if any, given to secure the performance 
of such contract. 


History: 1941 Comp., § 23-155, enacted by Laws Bracketed_ material..— The bracketed material was 
1947, ch, 22, § 2; 1953 Comp.,, § 27-1-55.. inserted by the compiler and is not part of the law. 
ARTICLE 10 
e e = " ® 
Uniform Voidable Transactions 

Sec. Sec. 
56-10-1 to 56-10-13. Repealed. 56-10-21. Remedies of creditor. - 
56-10-14. Short title. aaa 56-10-22. Defenses, liability and protection of transferee 
56-10-15. Definitions. or obligee: 
56-10-16. Insolvency. 56-10-23, Extinguishment of cause of action. 
56-10-17. Value. 56-10-24. Governing law. 
56-10-18, Transfer or obligation voidable as to present or 56-10-25. Application to series organization. 

future creditor. 56-10-26. Supplementary provisions. 
56-10-19. Transfer or obligation voidable as to present 56-10-27. Uniformity of,application and construction, 

creditor. 56-10-28. Relation to Electronic Signatures in Global 
56-10-20. When transfer is made or obligation is in- and National Commerce Act. 


curred. 56-10-29. Applicability. 


56-10-1 to 56-10-13. Repealed. 
Repeals. — Laws 1989, ch. 382, § 13 repealed 56-10-1 June 16, 1989. For present comparable provisions, see 56- 


to 56-10-13 NMSA 1978, as enacted by.Laws 1959, ch. 10-14 NMSA 1978 et seq. . 
116, §§ 1-13, relating to fraudulent conveyances, effective 


56-10-14. Short title. 


Sections 56-10-14 through 56-10-29 NMSA 1978 may be cited as.the "Uniform Voidable Trans- 
actions Act", 


History: Laws 1989, ch. 382, § 1; 2015, ch. 54, § 9. allegedly fraudulent transfer which the corporation had 
The 2015 amendment, effective January 1, 2016, made in violation of this article was denied, since the Fi- 
changed the name of the Uniform Fraudulent Transfer nancial Institutions Reform, Recovery, and Enforcement 
Act to the Uniform Voidable Transactions Act; changed Act of 1989, 12 U.S.C. § 1821, preempts the plaintiffs’ 
"This act" to "Sections 56-10-14 through 56-10-29 NMSA count for fraudulent conveyance and does not allow for 
1978", and after "Uniform", deleted "Fraudulent Transfer" non-monetary relief. Glenborough N.M. Assocs, v. Resolu- 

and added "Voidable Transactions". tion Trust Corp., 802 F. Supp. 387 (D.N.M. 1992), 
ANNOTATIONS Law reviews. For note, "Matching the Historical 


Legal Principles on New Mexico's Exemption Laws to the 
Modern Identity of Annuities: Dona Ana Savings & Loan 


Federal ion. — A motion f a ! 
Haela Tall Sika do Foe ornare Ass'n v. Dofflemeyer," see 24 N.M.L. Rev. 365 (1994). 


ment of a receiver for a development corporation due to an 


56-10-15. Definitions. 


As used in the Uniform Voidable Transactions Act: 
A. "affiliate" means: 
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(1) a person that directly or indirectly owns, controls or holds, with power to vote, twenty 
percent or more of the outstanding voting securities of the debtor, other et a person that holds 
the securities: 

(a) asa fiduciary or agent without sole ais ORROULARYy power to vote the securities; or 
(b) solely to secure a debt, if the person has notin fact exercised the power to vote; 

(2) a corporation, twenty percent or more of whose outstanding voting securities are di- 
rectly or indirectly owned, controlled or held with power to vote, by the debtor or a person that 
directly or indirectly owns, controls or holds, with power to vote, twenty percent or more of the 
outstanding voting securities of the debtor, other than a person that holds the securities: 

(a) asa fiduciary or agent without sole discretionary power to vote the securities; or 
(b) solely to secure a debt, if the person has not in fact exercised the power to vote; 

(3) aperson whose business is operated by the debtor under a lease or other agreement, or 
a person substantially all of whose assets are controlled by the debtor; or 

(4) a person that operates the debtor's business under a lease or other agreement or con- 
trols substantially all of the debtor's assets; 

B, "asset" means property of a debtor, but the term does not include: 

(1) property to the extent it is encumbered by 4 valid lien; 

(2) property to the extent it is generally exempt under nonbankruptcy law; or 

(3) an interest in property held in tenancy by the entireties to the extent it is not subject 
to process by a creditor holding a claim against only one tenant; 

C. "claim", except when used in the phrase "claim for relief", means a right to payment, whether 
or not the right is reduced to judgment, liquidated, malenc dated fixed, contingent, matured, un- 
matured, disputed, undisputed, legal, equitable, secured or unsecured; 

D, "creditor" means a person that has a claim; 

E. "debt" means liability on a claim; 

F. "debtor" means a person that is liable on a claim; 

G. "electronic" means relating to technology having electrical, digital, magnetic, Sse opti- 
cal, electromagnetic or similar capabilities; 

H. "insider" includes: 

(1) ifthe debtor is an individual: 

(a) -a relative of the debtor or of a general partner of the debtor; 

(b) a partnership in which the debtor is a general partner; 

(c) a general partner in a partnership described in Subparagraph (b) of this para- 
graph; or 

(d) acorporation of which the debtor is a director, officer or person in control; 

(2) ifthe debtor is a corporation: 

(a) a director of the debtor; 

(b) an officer of the debtor; 

(c) a person in control of the debtor; 

(d) apartnership in which the debtor is a general partner; 

(e) a general partner in a partnership, described in Subraractaak (a) of this para- 


graph; or 
(f) arelative of a general partner, director, ééfiver or person in control of the debtor; 
(3) if the debtor is a partnership: 
(a) ageneral partner in the debtor; 
(b) a relative of a general partner in, a general partner of, or a person in control of the 
debtor; 
(c) another partnership in which the debtor is a general partner; 
(d) a general partner in a partnership described in Subparagraph (c) of this para- 
graph; or 
(e) aperson in control of the debtor; 
(4) an affiliate or an insider of an affiliate as if the affiliate were the debtor; and 
(5) a managing agent of the debtor; 
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56-10-16 


I. "lien" means a charge against or an interest in property to secure payment of:a debt or per- 
formance of an obligation and includes a security interest created by agreement, a judicial lien 
obtained by legal or equitable process or proceedings, a common-law lien or a statutory lien; 

J. “organization” means a person other than an individual; 

K. "person" means an individual, an estate, a business or nonprofit entity, a public corporation, 
a goyernment or governmental subdivision, agency or instrumentality or another legal entity; 

L. "property" means anything that may be the subject of ownership; 

M. "record" means information that is inscribed on a tangible medium or that is stored in an 
electronic or other medium and is retrievable in perceivable form; 

N. "relative" means an individual related by consanguinity within the third degree as deter- 
mined by the common law, a spouse or an individual related to a spouse within the third degree 
as so determined, and includes an individual in an adoptive relationship within the third degree; 

O.. "sign" means, with present intent to authenticate or adopt a record, to: 


(1) execute or adopt a tangible symbol; or 


(2) attach to or logically associate with the record an electronic symbol, a sound or a pro- 


cess; 


P. "transfer" means every mode, direct or indirect, absolute or conditional, voluntary or invol- 
untary, of disposing of or parting with an asset or an interest in an asset and includes payment of 
money, release, lease, license and creation of a lien or other encumbrance; and 

Q. "valid lien" means a lien that is effective against the holder of a judicial lien subsequently 
obtained by legal or equitable process or proceedings. 


History: Laws 1989, ch, 382, § 2; 2015, ch. 54, § 10. 

The 2015 amendment, effective January 1, 2016, 
substituted "Uniform Voidable Transactions Act" for ref- 
erence to the former Uniform Fraudulent Transfer Act 
and amended certain definitions as used in the Voidable 
Transactions Act; in the introductory sentence, deleted 
"Fraudulent Transfer" and added "Voidable Transac- 
tions"; throughout the section, after "person", changed 
"who" to "that"; in Subsection A, Paragraph (1)(b), after 
"not", added "in fact"; in Subsection A, Paragraph (2)(a), 
after "sole", added "discretionary"; in Subsection C, after 
“claim, added "except when used in the phrase’ 'claim 
for relief"; added Subsection G and redesignated former 
Subsections G and H as Subsections H and I, respectively; 
added Subsection J; redesignated former Subsection I as 
Subsection K; in Subsection K, after "individual", deleted 
"partnership, corporation, association, organization, gov- 
ernment or governmental! subdivision or agency, business 
trust, estate, trust or any other legal or commercial en- 
tity" and added "an estate, a business or nonprofit entity, 
a public corporation, a government or governmental sub- 
division, agency or instrumentality or another legal en- 
tity"; redesignated former Subsection J as Subsection L; 
added Subsection M; redesignated former Subsection K 


56-10-16. Insolvency. 


as Subsection N; added Subsection O; redesignated for- 
mer Subsections L and M as Subsections P and Q, respec- 
tively; and in Subsection P, after "lease", added "license". 


ANNOTATIONS 


"Insiders". — As close relatives of the debtors, the chil- 
dren are "insiders" as defined under Subsection G. Mazer 
v, Jones, 184 Bankr. 377 (Bankr. D.N.M. 1995). 

"Transfer", — A quitclaim deed is a conveyance of title, 
and therefore is a "transfer" under this article. Mazer v. 
Jones, 184 Bankr. 377 (Bankr. D.N.M. 1995). 

Ownership of asset. — Given the debtors' failure to 
segregate the trailer park from their assets at any ma- 
terial time or to trace the money that allegedly funded 
a trust for their children, there was no factual basis on 
which the court could conclude that a trust should be im- 
posed; the debtors acquired equitable title to the trailer 
park at the time of purchase and it was their "asset" at 
the time of any purported transfer. Mazer v. Jones, 184 
Bankr. 377 (Bankr. D.N.M, 19985). 

Am, Jur. 2d, A.L.R. and C.J.S, references. — 37 Am. 
Jur. 2d Fraudulent Conveyances §§ 58, 66, 100, 103, 132, 
146, 149. 

37 C.J.S. Fraudulent Conveyances §§ 1, 56. 


A. A debtor is insolvent if, at a fair valuation, the sum of the debtor's debts is greater than the 


sum of the debtor's assets. 


B. A debtor that is generally not paying the debtor's debts as they become due other than as a 
result of a bona fide dispute is presumed to be insolvent. The presumption imposes on the party 
against which the presumption is directed the burden of proving that the nonexistence of insol- 


vency is more probable than its existence. 


C. Assets under this section do not include property that has been transferred, concealed or 
removed with intent to hinder, delay or defraud creditors or that has been transferred in a manner 
making the transfer voidable under the Uniform Voidable Transactions Act. 

D. Debts under this section do not include an obligation to the extent it is secured by a valid 
lien on property of the debtor not included as an asset. 
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History: Laws 1989, ch. 382, § 3; 2015, ch. 54, §.11. 
The 2015 amendment, effective January 1, 2016, 


COMMERCIAL INSTRUMENTS AND TRANSACTIONS 


substituted "Uniform Voidable Transactions Act" tor ref- 


erence to the former Uniform Fraudulent Transfer Act 
and clarified the meaning of "insolvency"; in Subsection 
A, after "insolvent if,", added "at a fair valuation", after 
"than", deleted "all" and added "the sum", and after "as- 
sets", deleted "at a fair valuation"; in Subsection B, after 
"debtor", deleted "who" and added "that", after "paying", 
deleted "his" and added "the debtor's", after "due", added 
"other than as a result of a bona fide ‘dispute", and after 
"insolvent.", added the last sentence; deleted Subsection 
C, relating to an insolvent partnership, and redesignated 
former Subsections D and E as Subsections C and D, re- 
spectively; and in Subsection C, after "Uniform", deleted 
"Fraudulent Transfer" and added "Voidable Transactions". 


ANNOTATIONS 


Purpose of the Uniform Fraudulent Conveyance 
Act is to protect creditors when a debtor has made a 
conveyance of his property which diminishes the creditor's 
assets to the detriment of the rights of the creditor. Michel v. 
J's Foods, Inc., 1983-NMSC-019, 99 N.M. 574, 661 P.2d 474, 

Insolvency essential element. — To proceed under 
a theory of fraudulent conveyance, certain essential ele- 
ments must be alleged and: proved, Among these elements 
is the intent to hinder, delay or defraud creditors. Another 
element is the insolvency of the debtor. Allegation and 
proof of the commonly accepted badges of fraud can also 
be used to establish a fraudulent conveyance. American 
Cas. Co. v. Line Materials Indus,, 382 F.2d 3938 (10th Cir. 
1964), cert. denied, 379 U.S. 960, 85 S.Ct. 646, 13 L. Ed. 
2d 555 (1965). 

Both insolvency and lack of consideration re- 
quired, — This section clearly requires that both insol- 
vency and lack of fair consideration be proven in order 
that a debtor's acts amount to fraud upon his creditors. 
First Nat'l Bank v. Abraham, 1982-NMSC-006, 97 N,M. 
288, 639 P.2d 575. 

"Badges of fraud". — Among the commonly recognized 
badges of fraud are: the insolvency or indebtedness of the 
debtor, the lack of consideration for the conveyance, the 
retention by the grantor of possession of the property, the 
close relationship between the transferor and the transferee 
and the threat or pendency of litigation. First Nat'l Bank v, 
Abraham, 1982-NMSC-006, 97 N.M. 288, 639 P.2d 575. 

Conveyance by insolvent debtors without consid- 
eration fraudulent. — The assigning of mining leases to 
the corporation in return for which the corporation issued 
original stock in the names of the children, the insolvency 
of the judgment debtor and the failure of consideration 
from the children placed the transaction neatly within the 
language of this section, Atlas Corp, v. DeVilliers, 447 F.2d 
799 (10th Cir. 1971), cert. denied, 405 U.S. 933, 92 S. Ct. 


56-10-17. Value. 


56-10-17 


939, 30 L. Ed. 2d: 809, reh'g denied, 405 U.S. 1033, 92 S. Ct. 


(1288, 31 L. Ed. 2d 491 (1972). 


Where a husband who has become legally insolvent and 
whose tax difficulties have become apparent, effects a con- 
veyance without consideration whereby husband and wife, 
holding as joint tenants, title to the residence to a trustee 
who then deeds it back to wife as the sole owner, the convey- 
ance is in fraud of the rights of the United States under this 
section, United States v. Eaves, 499 F.2d 869 (10th Cir, 1974), 

Prior loans and services fair consideration. — 
Conveyance of stock is not a fraudulent transfer where 
assignee receives his assignment from judgment debtor 
in consideration of prior loans and services. Atlas Corp. v. 
DeVilliers, 447 F.2d 799 (10th Cir. 1971), cert. denied, 405 
US. 933, 92 S, Ct. 939, 30 L, Ed. 2d 809, reh'g denied, 405 
US. 1038, 92'S. Ct. 1288, 31 L. Ed. 2d 491 (1972). 

Fair salable value of corporation's assets not re- 
flected by "forced-sale" auction. — An auction, due 
to its "forced sale" nature whose terms were "without re- 
serve," did not reflect the fair salable value of a corpora- 
tion's assets at the time of their conveyance to the debtor, 
which took place one year prior to the auction. Substantial 
evidence supported the finding that the corporation was 
not insolvent before or immediately after the prior con- 
veyance of its assets. Allied Prods, Corp. v. Arrow Freight- 
ways, Inc., 1986-NMSC-062, 104 N.M. 544, 724 P.2d 752. 

Setting aside conveyance of radio license sub- 
ject to FCC approval. — In an action to set aside the 
transfer of a radio license as a fraudulent conveyance, the 
trial court's order that the conveyance be set aside sub- 
ject.to FCC approval did not infringe FCC jurisdiction to 
make radio license determinations. Beagles v. Espinoza, 
1990-NMCA-121, 111 N.M. 206, 803 P.2d 1111. 

Court error in determining assets of insolvents. 
Western Prod. Credit Ass'n v. Kear, 1986-NMSC-055, 104 
N.M. 494, 723 P.2d 965. 

Law reviews. — For article, "Attachment in New Mex- 
ico - Part I," see 1 Nat. Resources J. 303 (1961). 

Am. Jur, 2d, A.L.R. and C.J.S. references, — 37 Am. 
Jur, 2d Fraudulent Conveyances §§ 1, 15 to 18, 21. 

Support, conveyance in consideration of, as affected by 
solvency of grantor, 2 A.L.R. 1449, 23 A.L.R. 584. 

Opinion or conclusion of witness as to insolvency, based 
on examination of books and accounts, 81 A.L.R. 1431. 

Valuation of notes and accounts receivable in determin- 
ing question of insolvency, 133 ACL, R. 1274. 

"Going concern" value as factor in determining solvency 
or insolvency, 158 A.L.R. 968, 

Conveyance or transfer in consideration of legal ser- 
vices, rendered or to be rendered, as fraudulent against 
creditors, 45 A,L,R.2d 500, 

37 C.J.S. Fraudulent Conveyances §§ 7, 104 to 106, 110, 
140; 68 C.J.S. Partnership §3 185, 191. 


A. Value is given for a transfer or an obligation if, in exchange for the transfer or obligation, 
property is transferred or an antecedent.debt is secured or satisfied, but value does not include an 
unperformed promise made otherwise than in the ordinary, course of the promisor's business to 
furnish support to the debtor or another person. 

B. For the purposes of Paragraph (2) of Subsection A of Section 56-10- 18 and Section 56-10-19 
NMSA 1978, a person gives a reasonably equivalent value if the person acquires an interest of the 
debtor in an asset pursuant to a regularly conducted, noncollusive foreclosure sale or execution of 
a power of sale for the acquisition or disposition of the interest of the debtor upon default under a 


mortgage, deed of trust or security agreement. 


1202 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


56-10-18: UNIFORM VOIDABLE TRANSACTIONS 56-10-18 


C. A transfer is made for present value if the exchange between the debtor and the transferee 
is intended by them to be contemporaneous and is in fact substantially contemporaneous. 


History: Laws 1989, ch. 382, § 4; 2015, ch. 54, § 12. ANNOTATIONS 

The 2015 amendment, effective January 1, 2016, in : ‘ ¢ : 
Subsection B, after "Section", deleted "5 and Section 6 of _Value not given. — The children did not give value 
the Uniform’ Fraudulent “Transfer Ae! ‘ahd added "56210! since they exchanged no property as consideration for the 
18 and Section 56-10-19 NMSA 1978". transfers and, absent any accounting, there was no show- 


ing of the existence of an antecedent debt. Mazer v. Jones, 
184 Bankr. 377 (Bankr. D.N.M. 1995). 


56-10-18. Transfer or obligation voidable as to present or future 
creditor. 


a. Ting 8 transfer made or obligation incurred by a debtor is voidable as to a creditor, whether the 
creditor's claim arose before or after the transfer was made or the obligation was incurred, if the 
debtor made the transfer or incurred the obligation: 

(1) with actual intent to hinder, delay or defraud any creditor of the debtor; or 
(2) without receiving a reasonably equivalent value in exchange for the transfer or obliga- 
tion, and the debtor: i 
(a) was engaged or was about to engage in a business or a transaction for which the 
remaining assets of the debtor were unreasonably small in relation to the business or transaction; or 
(b) intended to incur, or believed or reasonably should have believed that the debtor 
would incur, debts beyond the debtor's ability to pay as they became due. 

B. In determining actual intent under Paragraph (1) of Subsection A of this section, consider- 
ation may be given, among other factors, to whether: 

(1) . the transfer or obligation was to an insider; 

(2) the debtor-retained possession or control of the property transferred after the transfer; 

(3) the transfer or obligation was disclosed or concealed; 

(4) before the transfer was made or obligation was incurred, the debtor has been sued or 
threatened with suit; 

(5) the transfer was of substantially all the debtor's assets; 

(6) the debtor absconded; 

(7) the debtor removed or concealed assets; 

(8) the value of the consideration received by the debtor was reasonably equivalent to the 
value of the asset transferred or the amount of the obligation incurred; 

(9) the debtor was insolvent or became insolvent shortly after the transfer was made or 
the obligation was incurred; 

(10) the transfer occurred shortly before or shortly after a substantial debt was incurred; and 

(11) the debtor transferred the essential assets of the business to a lienor who transferred 
the assets to an insider of the debtor. 

C. Acreditor making a claim for relief under Subsection A of this section has the burden of 
proving the elements of the claim for relief by a preponderance of the evidence. 


History: Laws 1989, ch. 382, § 5; 2015, ch. 54, § 13. reasonably equivalent value to the debtor in exchange for 


The 2015 amendment, effective January 1, 2016, the transfer of property to the transferee. Ellen Equip. 
changed "fraudulent" transfers to "voidable" transfers, as Corp. v. C.V. Consultants & Assocs,, 2008-NMOA-057, 144 
used in the Voidable Transactions Act; in the catchline, N.M. 55, 183 P.38d 940. 
changed "Transfers fraudulent as to present and future No intent to hinder, delay or defraud. — Where 
creditors" to Transfer or obligation voidable as to present the transferee guaranteed a loan so that the debtor could 
or future creditor"; in Subsection A, after "debtor is", de- purchase and develop property; the debtor transferred 
leted "fraudulent" and added "voidable";.in Subsection A, the property to the transferee when the debtor could not 
Paragraph (2)(b), after "that", deleted "he" and added "the pay the loan; the debtor was released from liability on the 
debtor", and after "beyond", deleted "his" and added "the loan; and the transferee gave a mortgage on the property 
debtor's"; and added Subsection C. to the bank to secure his obligation to pay the loan, sub- 

stantial evidence supported the finding that the debtor 
ANNOTATIONS did not transfer the property to the transferee with the in- 


tent to hinder, delay or defraud the creditor, Ellen Equip. 
Corp. v. C.V. Consultants & Assocs, , 2008-NMCA-057, 144 
N.M. 55, 183 P.3d 940. 


Burden of proof. — The creditor bears the bur- 
den of proof to establish that the transferee did not pay 
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56-10-19 


Setting aside conveyance of radio license sub- 
ject to FCC approval. — In an action to set aside the 
transfer of a radio license as a fraudulent conveyance, the 
trial court's order that the conveyance be set aside sub- 
ject to FCC approval-did not infringe FCC jurisdiction to 
make radio license determinations, Beagles v. Espinoza, 
1990-NMCA-121, 111 N.M. 206, 803 P.2d 1111. 

Factors in determining voidable transfers. — The 
noninclusive enumeration of factors contained in this 


COMMERCIAL INSTRUMENTS AND TRANSACTIONS 


56-10-20 


section and 56-10-19 NMSA 1978.,are to be considered 
when determining whether the funds that. ordinarily 
would be exempt from attachment under 42-10-2 and 42- 
10-3 NMSA 1978 should be set aside as the result of a 
voidable transfer, Dona Ana Sav. & Loan Ass'n v. Doffle- 
meyer, 1998-NMSC-031, 115 N.M..590, 855, P.2d 1054. 
Bankruptcy trustee.met burden as to actual fraud. 
Mazer v. Jones, 184 Bankr, 377 (Bankr. D,N.M. 1995). 


56-10-19. Transfer or obligation voidable as to present creditor. 


A. A transfer made or obligation incurred by a debtor is voidable as to a creditor whose claim 
arose before the transfer was made or the obligation was incurred if the debtor made the transfer 
or incurred the obligation without receiving a reasonably equivalent value in exchange for the 
transfer or obligation and the debtor was insolvent at that time or the debtor became insolvent as 
a result of the transfer or obligation. 

B. A transfer made by a debtor is voidable as to a creditor whose claim arose before the trans- 
fer was made if the transfer was made to an insider for an antecedent debt, the debtor was insol- 
vent at that time and the insider had reasonable cause to believe that the debtor was insolvent. 

C. Subject to Subsection B of Section 56-10-16 NMSA 1978, a creditor making a claim for relief 
under Subsection A or B of this section has the burden of proving the elements of the claim for 


relief by a preponderance of the evidence. 


History: Laws 1989, ch. 382, § 6; 2015, ch, 54, § 14. 

The 2015 amendment, effective January 1; 2016, 
changed "fraudulent" transfers to "voidable" transfers, as 
used in the Voidable Transactions Act; in the catchline, 
changed "Transfers fraudulent as to present creditors” to 
"Transfer or obligation voidable as to present creditor"; in 


ANNOTATIONS 


Factors in determining voidable transfers. — The 
noninclusive enumeration of factors contained in 56-10-18 


' NMSA 1978 and this section are to be considered when 


determining whether, the funds that ordinarily would 
be exempt from attachment under 42-10-2 and 42-10-3 


Subsection A, after "debtor is", deleted "fraudulent" and | 
aadedvaidanlate ta pane gre hoe B, after Ep: vispiaes pa NMSA 1978 should be set aside as the result of a void- 


leted “f; lent" Neon’ " ddad Sih. able transfer. Dona Ana Sav. & Loan Ass'n v. pele ae 
eae eas ap races aaa st a 1993-NMSC-031, 115 N.M. 590, 855 P2d 1054. 


56-10-20. When transfer is made or obligation is incurred. 


For the purposes of the Uniform Voidable Transactions Act: 
A. a transfer is made: é 
(1) with respect to an asset that is real ‘property other than a fixture, but including the 
interest of a seller or purchaser under a contract for the sale of the asset, when the transfer is so 
far perfected that a good-faith purchaser of the asset from the debtor against which applicable law 
permits the transfer to be perfected cannot acquire an interest in the asset that is superior to the 
interest of the transferee; and 
(2) with respect to an asset that is not real property or that is a fixture, when the transfer 
is so far perfected that a creditor on a simple contract cannot acquire a judicial lien otherwise than 
under the Uniform Voidable Transactions Act that is superior to the interests of the transferee; 

B. if applicable law permits the transfer to be perfected as provided in Subsection A of this 
section and the transfer is not so perfected before the commencement of an action for relief under 
the Uniform Voidable Transactions Act, the transfer is deemed made immediately before the com- 
mencement of the action; 

C. if applicable law does not permit the transfer to be perfected as provided in Subsection A of 
this section, the transfer is made when it becomes effective between the debtor and the transferee; 

D, atransfer is not made until the debtor has acquired rights in the asset transferred; and 

E. an obligation is incurred: 

(1) if oral, when it becomes effective between the parties; or 
(2) if evidenced by a record, when the record signed by the obligor i is delivered to or for the 
benefit of the obligee. 
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56-10-21 . UNIFORM VOIDABLE TRANSACTIONS 56-10-22 


History: Laws 1989, ch. 382, § 7; 2015, ch. 54, § 15. material time or to trace the money that allegedly funded 
The 2015 amendment, effective January 1, 2016, a trust for their children, there was no factual basis on 
substituted "Uniform Voidable Transactions Act" for ref- which the court could conclude that a trust should be im- 
erences to the former Uniform Fraudulent Transfer Act; posed; the debtors acquired equitable title to the trailer 
after "Uniform", deleted "Fraudulent Transfer" and added park at the timé of purchase and it was their "asset" at 
"Voidable Transactions" throughout the section; in Sub- the time of any. purported transfer, Mazer v. Jones, 184 

section A, Paragraph (1), after "against", deleted "whom" Bankr. 377 (Bankr. D.N.M. 1995). 
and added "which"; and in Subsection E, Paragraph (2), Despite a prior unrecorded assignment to which the 
after "evidenced by a", deleted "writing" and added "re- sellers orally consented, the debtors owned ‘the trailer 
cord", and after "when the", deleted "writing executed" park when the quitclaim deed was recorded, and its re- 
and added "record signed". cording was the first "transfer" of the debtors' interest for 
purposes of this article. Mazer v. Jones, 184 Bankr. 377 

ANNOTATIONS .oicieniic 7 (Bankr. D.N.M, 1995). 


Ownership of asset. — Given the debtors’ failure 
to segregate the trailer park from their assets at any 


56-10-21. Remedies of a cht 


A. In an action for relief against a transfer or obligation under the Uniform Voidable Transac- 
tions Act, a creditor, subject to the limitations in Section 56-10-22 NMSA 1978, may obtain: 
(1) avoidance of the transfer or obligation to the extent necessary to satisfy the creditor's 
claim; 
(2) an attachment or other provisional remedy against the asset:transferred or other prop- 
erty of the transferee if available under applicable law; and 
(3) subject to applicable principles of equity. and in accordance with applicable rules of 
civil procedure: 
(a) an injunction against further disposition by the debtor or a transferee, or both, of 
the asset transferred or of other property; 
(b) appointment of a receiver to take charge of the asset transferred or of other_prop- 
erty of the transferee; or 
(c) . any other relief the circumstances may require. 
B. Ifacreditor has obtained a judgment on a claim against the debtor, the creditor, if the court 
so orders, may levy execution on the asset transferred or its proceeds. 


History: Laws 1989, ch. 382, § 8; 2015, ch. 54, § 16. ANNOTATIONS 

The 2015 amendment, effective January 1, 2016, sub- , : 
stituted "Uniform Voidable Transactions Act" for refer- Bankruptcy trustee entitled to avoid: transfers. 
ences to the former Uniform Fraudulent Transfer Act; in _-~ Because the bankruptcy debtors made transfers with 
the catchline, changed "creditors" to "creditor"; in Subsec- the actual intent to hinder, delay or defraud the judgment 
tion A, after "Uniform", deleted "Fraudulent Transfer" and creditors, the trustee was entitled to avoid the transfers 
added "Voidable Transactions", after "Section", deleted "9 effected by the 1991 quitclaim deed and the 1992 record- 
of that act" and added "56-10-22 NMSA 1978"; and in Sub- ing of the assignment. Mazer v. Jones, 184 Bankr. 377 
section A, Paragraph (2), after "transferee", deleted "in ac- (Bankr. D.N.M. 1995). 


cordance with procedures prescribed b law; or" and added 
"if available under applicable law; and". 


56-10-22. Defenses, liability and protection of transferee or obligee. 


A. A transfer or obligation is not voidable under Paragraph (1) of Subsection A of Section 56- 
10-18 NMSA 1978, against a person that took in good faith and for a reasonably equivalent value 
given the debtor or against any subsequent transferee or obligee. 

B. To the extent a transfer is avoidable in an action by a creditor under Paragraph (1) of Sub- 
section A of Section 56-10-21 NMSA.1978: 

(1) except as otherwise provided in this section, the creditor may recover judgment for 
the value of the asset transferred, as adjusted under Subsection C of this section, or the amount 
necessary to satisfy the creditor's claim, whichever is less. The judgment may be entered against: 

(a) the first transferee of the asset or the person for whose benefit the transfer was 
made; or 
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56-10-22 COMMERCIAL INSTRUMENTS AND TRANSACTIONS 56-10-22 


(b) an immediate or mediate transferee of the first transferee, other than: 1) a good- 
faith transferee that took for value; or 2) an immediate or mediate good-faith transferee of a per- 
son described in Item 1) of this subparagraph; and 

(2). recovery pursuant to Paragraph (1) of Subsection A or Subsection B of Section 56-10-21 
NMSA 1978 of or from the asset transferred or its proceeds, by levy or otherwise, is available only 
against a person described in Subparagraph (a) or (b) of Paragraph (1) of this subsection. 

C. If the judgment under Subsection B of this section is based upon the value of the asset 
transferred, the judgment must be for an amount equal to the value of the asset at the time of the 
transfer, subject to adjustment as the equities may require. 

D. Notwithstanding voidability of a transfer or an obligation under the Uniform Voidable 
Transactions Act, a good-faith transferee or obligee is entitled, to the extent of the value given the 
debtor for the transfer or obligation, to: 

(1) alien on or a right to retain an interest in the asset transferred; 
(2) enforcement of an obligation incurred; or 
(3) areduction in the amount of the liability on the fademente: 

E. A transfer is not voidable under Paragraph (2) of Subsection A of Section 56-10-18 NMSA 
1978 or under Section 56-10-19 NMSA 1978 if the transfer results from: 

(1) termination of a lease upon default by the debtor when the termination is pursuant to 
the lease and applicable law; or 

(2) enforcement of a security interest in compliance with Chapter 55, Article 9 NMSA 
1978, other than acceptance of collateral in full or partial satisfaction of the obligation it secures. 

F. A transfer is not voidable under Subsection B of Section 56-10-19 NMSA 1978: 

(1) to the extent the insider gave new value to or for the benefit of the debtor after the 
transfer was made, except to the extent the new value was secured by a valid lien; 

(2) if made in the ordinary course of business or financial affairs of the debtor and the 
insider; or 

(3) if made pursuant to a good-faith effort to rehabilitate the debtor and the transfer se- 
cured present value given for that purpose as well as an antecedent debt of the debtor. 

G:. In determining the burden of proving matters referred to in this section: 

(1) a party that seeks to invoke Subsection A, D, E or F of this section has the burden of 
proving the applicability of that subsection; 

(2) except as otherwise provided in Paragraphs (3) and (4) of this subsection, the creditor 
has the burden of proving each applicable element of Subsection B or C of this section; 

(3) the transferee has the burden of proving the applicability to the ee of Item 1) 
or 2) of Subparagraph (b) of Paragraph (1) of Subsection B of this section; and 

(4) a party that seeks adjustment under Subsection C of this section has the burden of 
proving the adjustment. 

H. The standard of proof required to establish matters referred to in this section is preponder- 
ance of the evidence. 


History: Laws 1989, ch. 382, § 9; 2015, ch. 54, § 17. of Subsection B; in Subsection D, after "Uniform", deleted 

The 2015 amendment, effective January 1, 2016, sub- "Fraudulent Transfer" and added "Voidable Transactions"; 
stituted "Uniform Voidable Transactions Act" for refer- in introductory sentence of Subsection E, after "Section", 
ences to the former Uniform Fraudulent Transfer Act; in deleted "5 or Section 6 of the Uniform Fraudulent Trans- 
Subsection A, changed "Section 5 of the Uniform Fraudu- fer Act" and added "56-10-18 NMSA 1978 or under Sec- 
lent Transfer Act" to "56-10-18 NMSA 1978", after "per- tion 56-10-19 NMSA 1978"; in Subsection E, Paragraph 
son", deleted "who" and added "that", and-after "value", (2), after "1978", added "other than acceptance of collateral 
added "given the debtor"; in Subsection B, after "B.", added in full or partial satisfaction of the obligation it secures"; in 
"To the extent a transfer is avoidable in an action by a the introductory sentence of Subsection F, after "Section", 
creditor under Paragraph (1) of Subsection A of Section 56- deleted "6 of the Uniform Fraudulent Transfer Act" and 
10-21 NMSA 1978:"; designated the language in the for- added "56-10-19 NMSA 1978"; in Subsection F, Paragraph 
mer introductory paragraph of Subsection B as Paragraph (1), after "made", deleted "unless" and added "except to the 
(1) of Subsection B, and after "section", deleted "to the ex- extent"; and added Subsections G and H. 
tent a transfer is avoidable in an action by a creditor under 
Paragraph (1) of Subsection A of Section 8 of that act"; des- _ ANNOTATIONS 


ignated former Paragraph (1) of Subsection B as Subpara- Burden of proving transfers not voidable was not 


graph B(1)(a); deleted Paragraph (2) of Subsection B; added t. Mi J 184 k 
Rubeactionds. Paragtank (1\bicadded new Parsecech 2) met. Mazer v, Jones, Bankr. 377 (Bankr, D.N.M. 1995). 
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56-10-23 UNIFORM VOIDABLE TRANSACTIONS 56-10-25 


56-10-23. Extinguishment of cause of action. 


A cause of action with respect to a transfer or obligation under the Uniform Voidable Transac- 
tions Act is extinguished unless action is brought: 

A. under Paragraph (1) of Subsection A of Section 56-10-18 NMSA 1978 not later than four 
years after the transfer was made or the obligation was incurred or, if later, not later than one year 
after the transfer or obligation was or could reasonably have been discovered by the claimant; 

B. under Paragraph (2) of Subsection A of Section 56-10-18 NMSA 1978 or Subsection A of Sec- 
tion 56-10-19 NMSA 1978 not later than four years after the transfer was made or the obligation 
was incurred; or 

C. under Subsection B of Section 56-10-19 NMSA 1978 not later than one year after the trans- 
fer was made. 


History: Laws 1989, ch. 382, § 10; 2015, ch. 54, § 18. "56-10-19 NMSA 1978 not later than", and after "made", 
The 2015 amendment, effective January 1, 2016, deleted "or the obligation was incurred". 

substituted "Uniform Voidable Transactions Act" for ref- 

erences to the former Uniform Fraudulent Transfer Act; ANNOTATIONS 


in the introductory sentence, after "respect to a", deleted 
"fraudulent", and after "Uniform", deleted "Fraudulent a : : 

st wath morte , iret at ptcy trustee on his claim of actual fraud, the one-year 
Sieg: * mana Logie Peni aria sere Rat pana statute of limitations contained in this section was inap- 
lent Transfer Act within" and added "56-10-18 NMSA pee: Mazer wislones AB 4 Banks, 8coKBenknD.NM. 
1978 not later than", and after "if later", deleted "within" : 
and added “not later than"; and in Subsection B, after the 
first occurrence of "Section", deleted "5" and added "56- 
10-18 NMSA 1978", and after the second occurrence of 


"Section", deleted "6 of that act within" and added "56- ‘ht 
; ‘ ‘ to be brought within four years from the date of transfer, 
10-19 NMSA 1978 not later than", and in Subsection C, not from the date of entry of the judgment in favor of the 
after "Section", deleted "6 of that act within" and added FDIC. First Sw. Fin. Servs, v. Pulliam, 1996-NMCA-032, 
121 N.M. 436, 912 P.2d 828. 


Applicability. — Since the court found for the bank- 


When the claimant bank purchased a judgment against 
the debtor from the Federal Deposit Insurance Corpora- 
tion (FDIC), an action against the debtor to set aside an al- 
legedly fraudulent transfer of property by the debtor had 


56-10-24. Governing law. 


A. In this section, in determining a debtor's location, a debtor: 
(1) who is an individual is located at the individual's principal residence; 
(2) thatis an organization and has only one place of business is located at its place of busi- 
ness; and 
(3) that is an organization and has more than one place of business is ISea ree at its chief 
executive office. 
B. Aclaim for relief in the nature of a claim for relief under the Uniform Voidable Transactions 
Act is governed by the local law of the jurisdiction in which the debtor is located when the transfer 
is made or the obligation is incurred. : 


History: 1978 Comp., § 56-10-24, enacted by Laws Compiler's notes. — Laws 2015, ch. 54, § 20 enacted a 
2015, ch. 54, § 20. new 56-10-24 NMSA 1978, effective January 1, 2016. 

Recompilations, — Laws 2015, ch. 54, § 19 recompiled Effective dates. — Laws 2015, ch. 54, 825 made Laws 
and amended former 56-10-24 NMSA 1978, relating to 2015, ch. 54, § 20 effective January 1, 2016. 


supplement provisions, as 56-10-26 NMSA 1978, effective 
AE oes 1, 2016. 


56-10-25. Application to series organization. 


A. As used in this section: 

(1) "protected series" means an arrangement, however denominated, created by a series 
organization that, pursuant to the law under which the series organization is organized, has the 
characteristics set forth in Paragraph (2) of this subsection; and 

(2). "series organization" means an organization that, pursuant to the law under which it 
is organized, has the following characteristics: 
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56-10-26 COMMERCIAL INSTRUMENTS AND TRANSACTIONS 56-10-27 — 

(a) the organic record of the organization provides for creation by the organization of 
one or more protected series, however denominated, with respect to specified property of the orga- 
nization, and for records to be maintained for each protected series that identify the property of or 
associated with the protected series; 

(b) debt incurred or existing with respect to the activities of, or property of or associ- 
ated with, a particular protected series is enforceable against the property of or associated with 
the protected series only, and not against the property of or associated with the organization or 


other protected series of the organization; and 


(¢) debt incurred or existing with respect to the activities or property of the organiza- 
tion is enforceable against the property of the organization only, and not against the property of or 
associated with a protected series of the organization. 

B. A series organization and each protected series of the organization is a separate person for 
purposes of the Uniform Voidable Transactions Act, even if for other purposes a protected series is 
not a person separate from the organization or other protected series of the organization. 

C. The provisions of the Uniform Voidable Transactions Act do not authorize or prohibit the 
creation of a protected series or series organization. 


History: 1978 Comp., § 56-10-25, enacted by Laws 
2015, ch. 54, § 22. 

Recompilations. — Laws 2015, ch. 54, § 21 recompiled 
and amended former 56-10-25 NMSA 1978, relating to 
uniformity of application and construction, as 56-10-27 
NMSA 1978, effective January 1, 2016. Laws 2015, ch. 54, 
§ 22 enacted a new 56-10-25 NMSA 1978, effective Janu- 
ary 1, 2016. 

Effective dates. — Laws 2015, ch. 54, § 25 made Laws 
2015, ch. 54, § 22 effective January 1, 2016. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references, — 37 Am. 
Jur, 2d Fraudulent Conveyances § 4. 


56-10-26. Supplementary provisions. 


Maxim "he who comes into equity must come with clean 
hands," as basis for refusal of relief to party to fraudulent 
transfer, 4 A.L.R. 99. 

Pari delicto, fact that the parties to a conveyance in 
fraud of creditors are not in, as affecting the right of the 
party guilty of fraud to relief, 7 A.L.R. 150. _ 

Complainants' purpose to defraud creditors as defense 
to suit to recover property paid for by him but conveyed to 
defendant, 117 A.L.R. 1464, ' 

87 C.J.S. Fraudulent Conveyances § 371. 


A. Unless displaced by the provisions of the Uniform Voidable Transactions Act, the principles 
of law and equity, including the law merchant and the law relating to principal and agent, estop- 
pel, laches, fraud, misrepresentation, duress, coercion, mistake, insolvency or other validating or 


invalidating cause, supplement its provisions. 


B. . The provisions of the Uniform Voidable Transactions Act are not the exclusive law on the 


subject of voidable transfers and obligations. 


C. The provisions of the Uniform Voidable Transactions Act operate independently of rules in 
organic law that govern the internal affairs of business organizations that limit distributions by 
those organizations to their equity owners. Compliance with those rules does not insulate such 
distributions from being voidable pursuant to the provisions of that act. : 


History: Laws 1989, ch. 382, § 11; 1978 Comp., § 
56-10-24 recompiled and amended as § 56-10-26 by 
Laws 2015, ch. 54, § 19. 

Recompilations, — Laws 2015, ch. 54, § 19 recompiled 
and amended former 56-10-24 NMSA 1978 as 56-10-26 
NMSA 1978, effective January 1, 2016. 

The 2015 amendment, effective January 1, 2016, 
substituted “Uniform Voidable Transactions Act" for 


references to the former Uniform Fraudulent Transfer 
Act; designated the previously undesignated language in 
the section as Subsection A; in Subsection A, after "Uni- 
form", deleted "Fraudulent Transfer" and added "Voidable 


Transactions"; and added Subsections B and.C. 


56-10-27. Uniformity of application and construction, 


" The Uniform Voidable Transactions Act shall be applied and construed to effectuate its general 
purpose to make uniform the law with respect to the subject of the Uniform Voidable Transactions 


Act among states enacting it. 


© 2022 State of New Mexico. New.Mexico Compilation Commission, All rights reserved. 


56-10-28 ARTISTS' CONSIGNMENT 56-11-2 


' History: Laws 1989, ch. 382, § 12; 1978 Comp., § The 2015 amendment, effective January 1, 2016, sub- 
56-10-25, recompiled and amended as § 56-10-27 by stituted "Uniform Voidable Transactions Act" for refer- 
Laws 2015, ch. 54, § 21. : ences to the former Uniform Fraudulent Transfer Act; and 

Recompilations. — Laws 2015, ch. 54, § 21 recompiled after each occurrence of "Uniform", deleted "Fraudulent 


and amended former 56-10-25 NMSA 1978 as 56-10-27 Transfer" and added "Voidable Transactions". 
NMSA 1978, effective January 1, 2016. 


56-10-28. Relation to Electronic Signatures in Global and Nauonar 
Commerce Act. 


The Uniform Voidable Transactions Act modifies, limits or supersedes the Electronic Signatures 
in Global and National Commerce Act, 15 U.S:C. Section 7001 et seq., but does not modify, limit or 
supersede Section 101(c) of that:act, 15 U.S.C. Section 7001(c), or authorize electronic delivery of 
any of the notices described in Section 103(b) of that act, 15 U.S.C. Section 7003(b). 


History: 1978 Comp., § 56-10-28, enacted by Laws Effective dates. — Laws 2015, ch. 54, § 25 made Laws 
2015, ch. 54, § 23. 2015, ch. 54, § 23 effective January 1, 2016. 


56-10-29. Applicability. 


A. The provisions of the Uniform Voidable Transactions Act: 

(1) apply to a transfer made or spe aon incurred on or after January 1, 2016; but 
(2) donot apply to: 

(a) atransfer made or an obligation ieee before January 1, 2016; or 

(b) aright of action that has accrued before January 1, 2016. 

B. A transfer made or an obligation incurred before January 1, 2016 and the rights, obligations 
and interests flowing from that transfer or obligation are governed by the Uniform Fraudulent 
Transfer Act as if the Uniform Voidable Transactions Act had not been enacted and may be ter- 
minated, completed, consummated or enforced pursuant to the Uniform Fraudulent Transfer Act. 

C. For the purposes of this section, a transfer is made and an obligation is incurred at the time 
provided in Section 56-10-20 NMSA 1978. 


History: 1978 Comp., § 56-10-29, enacted by Laws Effective dates. — Laws 2015, ch. 54, § 25 made Laws 
2015, ch. 54, § 24. 2015, ch, 54, § 24 effective January 1, 2016. 
Artists' Consignment 
Sec. Sec. 
56-11-1. Short title. 56-11-3. Art consignment; priority of claims, liens or se- 
56-11-2. Definitions. curity interests. 


56-11-1. Short title. 


Sections 1 through 3 [56-11-1 through 56-11-3 NMSA 1978] of this act may be cited as the "Art- 
ists' Consignment Act." 


History: Laws 1979, ch. 196, § 1. 


56-11-2. Definitions. 


As used in the Artists’ Consignment Act: 
A. "art" means a painting, sculpture, drawing, work of graphic art, pottery, weaving, batik, 
macrame or quilt containing the artist's original handwritten signature on the work of art; 
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B. "artist" means the creator of a work of art, or, tf he is deceased, the artist's heirs or personal 
representative, 

C.. "art dealer" means a person primarily engaged in the business of selling works of art; 

D. ‘creditor’ means a "creditor" as defined in Section 55-1-201 NMSA 1978; and. 

EK. "person" means an individual, partnership, corporation or association. 


History: Laws 1979, ch. 196, § 2. 


56-11-83, Art consignment; priority of claims, liens or sewantte interests. 


A work of art delivered to an art dealer by an artist for the purpose of exhibition or sale, Bd 
the artists' [artist's] share of the proceeds from the sale of the work by the dealer, whether to the 
dealer on his own account or to a third person, shall create a priority in favor of the artist over the 
claims, liens or security interests of the creditors of the art dealer, notwithstanding any provision 
of the Uniform Commercial Code [Chapter 55 NMSA 1978]. 


History: Laws 1979, ch. 196, § 3. Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law, 
ARTICLE 12 
Pawnbrokers 
Sec. Sec. . 
56-12-1. Short title. §6-12-9. Pawnbroker reports; records; delivery; vinla- 
56-12-2, Definitions. tions. 
56-12-38. Purpose. 56-12-10. Pawn ticket. 
56-12-4. Permits required; inspection fee; penalty. 56-12-11. Default; disposition of ldaged property. 
56-12-5. Administration; applicability of other laws. , §6-12-12,. Record of disposition of pledged-property. 
56-12-6. Pawnbroker; bond required. 56-12-13. Pawn service charge, 
56-12-7, Application for permit; requirements. 56-12-14. Prohibited practices. 
56-12-8, Suspension or revocation of permit; notice; hear- 56-12-15. General penalties. 
ing. 56-12-16. Forfeiture. 


56-12-1. Short title. 
This act [56-12-1 through 56-12-16] may be cited as the "Pawnbrokers Act." 


History: Laws 1985, ch. 228, § 1. Tt Pawn Shop v: Taxation & Rev. Dep't, 1991-NMCA-024, 111 
ANNOTATIONS N.M. 735, 809 P.2d 649), 


Applicability. — The Pawnbrokers Act only applies to 
those pawns arising after the effective date of the act. Wing 


56-12-2. Definitions. 


As used in the Pawnbrokers Act: rs 

A. "pawnbroker" means a person engaged in the business of making pawn franeaetindl: 

B. "pawn service charge” means the sum of all charges, payable directly or indirectly by the 
pledgor and imposed directly or indirectly by the pawnbroker as an incident. to the pawn transac- 
tion; , 

C. "pawnshop" means the location or premises at which a pawnbroker regularly conducts his 
business; 

D. "pawn transaction" means either the act between a pawnbroker re a person pledging a 
good of lending money or extending credit on the security of pledged goods or of purchasing tan- 
gible personal property with an express or implied agreement or understanding that it may be 
redeemed or repurchased by the seller at a stipulated price; 
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EK. "person" means an individual, partnership, corporation, joint venture, trust, association’ or 
any other legal entity however organized; 

F. "pledged goods" means tangible personal property other than enseds in action, securities or 
printed evidences of indebtedness, which property is deposited with:or otherwise actually deliv- 
ered into the possession of a pawnbroker in the course of his business in connection with the pawn 
transaction; 

G. "local law enforcement agency" means the chief of police, his desigtiee, or the police depart- 
ment if applicable to a municipality, or the county sheriff, his designee, or the county sheriff's de- 
partment if applicable to a county; and 

H.. "local government" means a municipality or Pets SE 


History: Laws 1985, ch. 228, § 2... | transaction, was, in fact, a "pawn service charge" and was 
EEA, illegal because it exceeded the maximum set forth in this 
ANNOTATIONS chapter. Yazzie v. Ray Vicker's Special Cars, Inc., 12-F. 


"Pawn service charge", — A storage fee of $30, Supp. 2d 1230 (D.N.M. 1998). 
charged by pawnbroker at the beginning of each pawn 


56-12-38. Purpose. 


The purpose of the Pawnbrokers Act is to: 

A. prevent frauds, unfair ibang discriminations REBINES; impositions on or abuses of the 
citizens of New Mexico; 

B. exercise the police power of the state to insure a sound system of making pawn iP easemtinee 
and acquiring and disposing of tangible personal property by and through pawnshops and to pre- 
vent unlawful pawn transactions, particularly.in stolen property, through regulating pawnbrokers 
and certain persons employed by or in pawnshops; 

C. ensure financial responsibility to the state and to the public; 

D, ensure compliance with federal, state and local laws, rules, regulations and ordinances; 

EK. assist local governments in the exercise of their police power; and 

F. to protect from exploitation, abuse or its own improvidence that segment of society in this 
state which relies from time to time for its need upon money or credit extended by pawnbrokers 
and given upon the security of native art, handicraft or movable personal possessions. 


History: Laws 1985, ch. 228, § 3. 


56-12-4. Permits required; inspection fee; penalty. — 


A. In addition to any occupational or other license required by the local government, eyery 
pawnbroker shall obtain a pawnbroker permit from his local government, and that permit shall be 
conspicuously displayed in the pawnbroker's place of business. Said permit will expire on July. 1 of 
each year and must be renewed by that date. Upon obtaining the permit, every pawnbroker shall 
register with the local law enforcement agency. 

B., The local government may impose upon pawnbrokers a pawnbroker permit fee, in an amount 
to be set by the local government, to cover the expense of administration of the Pawnbrokers Act. 
No person who has been convicted of a felony shall be eligible for a permit. 

C. Doing business as a pawnbroker without a permit constitutes a violation of this section and 
is subject to the general penalty provisions of the Pawnbrokers Act, 


History: Laws 1985, ch. 228, § 4, Cross references, — For general penalties, see 56-12- 
15 NMSA 1978, 


56-12-5.. Administration; applicability of other laws. 


A. The local government shall adopt such rules and regulations as necessary for the equitable 
administration of the Pawnbrokers Act, 
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B. Nothing in the Pawnbrokers Act shall be construed to prohibit a local government from en- 
acting additional requirements governing pawnbrokers, not inconsistent with that act. 


History: Laws 1985, ch. 228, § 5. 


56-12-6. Pawnbroker; bond required. 


No person shall engage in business as a pawnbroker without having executed and delivered a 
bond to his local government in the sum of five thousand dollars ($5,000). The bond shall be in a 
form approved by the local government and shall be conditioned upon the conduct of the pawn- 
broker's business according to the provisions of the Pawnbrokers Act. The bond shall be for the 
benefit of each and every person damaged by a breach of any condition set forth in the bond. Every 
pawnbroker shall provide the local government with thirty days' notice’in writing of the cancella- 
tion of the bond. 


History: Laws 1985, ch. 228, § 6. 


56-12-7. Application for permit; requirements. 


A. Each application for an original or a renewal permit*shall be submitted in writing to the 
local government and contain such information as is required by the local ie ape and be ac- 
companied by the applicable permit fee amount. 

B. Each application shall be accompanied by the name, social security number or individual 
taxpayer identification number, address and date of birth of each agent, servant and employee of 
the applicant engaged in the business of pawn transactions. Changes in such list shall be indi- 
cated on each renewal application. 

C.. Every pawnbroker shall furnish with each application for an original or renewal permit 
proof of execution and delivery of the bond to the local government. 


History: Laws 1985, ch. 228, § 7; 2021, ch. 70, § 1. application for an original or a renewal pawnbroker per- 
The 2021 amendment, effective June 18, 2021, allowed mit; and in Subsection B, after "social security number", 
submission of an individual taxpayer identification num- added "or individual taxpayer identification number". 


ber as an alternative to a social security number in an 


56-12-8. Suspension or revocation of permit; notice; hearing. 


A. The local government authority may institute proceedings for the suspension or revocation 
of any permit issued pursuant to the Pawnbrokers Act upon the filing of a written complaint by 
the local law enforcement agency, the designated representative of that local law enforcement 
agency or the attorney general, charging the permit holder or an employee thereof, of having vio- 
lated any provision of the Pawnbrokers Act. 

B. The local government authority shall serve written notice upon the permitholder of the al- 
leged violation. The notice requirement is satisfied if personal service of the notice is had upon the 
holder of the permit or is posted in a conspicuous place upon the permitholder's place of business. 

C. The local government authority shall set a date for hearing on the complaint not more than 
ten days, nor less than five days, after the date of notice unless waived by all parties thereto. The 
notice provided for in Subsection B of this section shall specify the date and time of the hearing. 

D. The permitholder and any other interested person shall have the right to appear at this 
administrative hearing and to produce evidence. The rules of evidence shall not apply. If, after 
holding this hearing, the local government authority determines that the permitholder is in viola- 
tion of the provisions of the Pawnbrokers Act as charged in the complaint, the local government 
authority shall issue a written order. The order may suspend the permit for a stated period of time 
or permanently revoke the permit. The local government authority shall cause such order to be 
served upon the permitholder and filed in the office of the clerk for public inspection within five 
business days after the hearing. Service of the order on the permitholder shall be as specified in 


1212 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


56-12-9 PAWNBROKERS 56-12-10 
Subsection B of this section, and the official serving the order shall have the authority to remove 
the permit from the premises and deliver that permit to the local government authority. This hear- 


ing shall be the final administrative remedy. 


History: Laws 1985, ch. 228, § 8. 


56-12-9. Pawnbroker reports; records; delivery; violations. 


A. Every pawnbroker shall each day accurately complete a report of all used property of every 
kind received or purchased in a pawn transaction during the preceding business day on a form ap- 
proved by the local law enforcement agency. Either a driver's license or other photo identification 
card shall be required of each person entering into a pawn transaction with a pawnbroker. Each 
item received shall be listed on a separate report 1Ornt oad report shall include the following: 

(1)' name of item; 

(2) description of the item including make and model number, if any; 

(3) serial number and other identifying marks, if any; 

(4) date, time and type of pawn transaction; 

(5) name and address of person offering the item; 

(6) description of the person offering the item including sex, complexion, hair color, ap- 
proximate height and weight, and date of birth; and 

(7) type of identification used by person offering item and identifying number of said identi- 
fication. If the person presents a driver's license, the report shall also indicate the state of issuance. 

B. All reports required by this section shall be completed accurately and be made available 
by 12 o'clock noon of the day following the day of the pawn transaction and shall be delivered or 
mailed to the local law enforcement agency within three days of the pawn transaction. 

C. Property purchased directly from another permitholder regulated by the Pawnbrokers Act 
who has already reported the item pursuant to this despa is exempt from the requirements of 
this section. 

D. Persistent or frequent erroneous or incomplete entries in or delays in the submitting of the 
above required reports shall constitute a violation of this section and are subject to the general 
penalty provisions of the Pawnbrokers Act. 

EK. The reports and records of the permitholder required pursuant to this section, as well as ev- 
ery item received in pawn, shall be available for inspection by the local government authority, the 
attorney general, the local law enforcement agency or any sworn member of that law enforcement 
agency at all reasonable times. 

F. Each item pledged to or purchased by the permitholder for which a report is required shall 
have attached to it a tag with an alphabetic or numerical identification system matching that item 
with its corresponding report and record. 


History: Laws 1985, ch. 228, § 9. 
Cross references. — For general penalties, see 56-12- 
15 NMSA 1978. 


ANNOTATIONS 


Use of copy of driver's license. — Pawnbroker's 
practice of attaching copy of driver's license to pawn ticket 


56-12-10. Pawn ticket. 


did not comply with the requirements of this chapter that 
the pawnbroker report pawned items to the police and in- 
clude on the pawn ticket itself a complete description of 
the person pawning the item. Yazzie v. Ray Vicker's Spe- 
cial Cars, Inc., 12 F. Supp. 2d 1230 (D.N.M. 1998). 


A. Every pawnbroker shall at the time of each pawn transaction deliver to the person pawning 
any good, a ticket signed by the pawnbroker containing the substance of the entry required to be 
made in his report pursuant to Section 9 [56-12-9 NMSA 1978] of the Pawnbrokers Act. 

B. The holder of such ticket shall be presumed to be the person entitled to redeem the pledge | 
and the pawnbroker shall deliver such article to the person so presenting such ticket on payment 


of principal and all lawful charges. 
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C. oThe pawn ticket required by this:section shall further contain all disclosures of credit terms 
required to be disclosed to the pledgor mest the federal Truth in Lending Act. - 


idk 


History: Laws 1985, ch, 228, § 10. did not comply with the requirements of this eecue that 
Cross references. — For the federal Truth in Lending the pawnbroker report pawned. items to the police and in- 
Act, see 15 U.S.C. § 1601 et seq. clude on the pawn ticket itself a complete description of 
the person pawning the item. Yazzie v. Ray Vicker's Spe- 
ANNOTATIONS cial Cars, Inc., 12 F. Supp. 2d 1230 (D.N.M. 1998). 
Use of copy of driver's license. — Pawnbroker's 


practice of attaching copy of driver's license to pawn ticket 


56-12-11. Default; disposition of pledged property. 


A. Except as otherwise specified in this section, upon default by the pledgor, the pawnbroker 
shall comply with the requirements of Chapter 55, Article 9 NMSA 1978 in the disposition of the 
pledged goods. 

B. Ifthere is a conflict between a specific provision of the Pawnbrokers Act and a more general 
provision of Chapter 55, Article 9 NMSA 1978, the more Specific provision of the.Pawnbrokers Act 
shall control. 

C.. Notwithstanding the provisions of Subsection A of this section, the pawnbroker shall not 
dispose of the pledged property, except by redemption, until, at least ninety days after the indebt- 
edness has become due. 

D. Notwithstanding the provisions of Subsection A of this section, if the pawnbroker disposes 
of the pledged property by sale.in the regular course of business, such sale shall conform to the 
requirements of Chapter 55, Article 9 NMSA 1978 and, if a surplus remains after sale of the 
pledged property, the pawnbroker shall make a record of the sale and the amount of the surplus 
and notify the pledgor by first class mail sent to the pledgor's last known address of the amount 
of the surplus and the pledgor's right to claim it at a specified location within ninety days of the 
date of mailing of the notice if the surplus is one hundred dollars ($100) or less or within twelve 
months of the date of mailing of the notice if the surplus is greater than one hundred dollars 
($100). In the event that the first class mail addressed to any person.is returned unclaimed to 
the pawnbroker, then the pawnbroker shall post and maintain on a conspicuous public part of 
the pawnbroker's premises an appropriately entitled list. naming each such person. Ninety days 
or twelve months, as applicable, after the date of the mailing or posting, whichever is later, the 
pawnbroker may. retain any surplus remaining unclaimed by the pledgor as the pawnbroker's 
own property. 7 | 


History: Laws 1985, ch. 228, § 11; 2009, ch. 187, § 1. ‘requirements of", deleted "Section 55-9- 504" and added 
The 2009 amendment, effective June 19, 2009, added "Chapter 55, Article 9", 
Subsection B and in Subsection D, after "conform to the 


56-12-12. Record of disposition of pledged property. 


Every pawnbroker shall keep a permanent record, fully itemized, of all pledged property dis- 
posed of following default by the pledgor. The record shall include the following: 

A. the number of the pawn transaction; 

B. the name and address of the pledgor; 

C. the date of the pawn transaction and the date of the last payment Tere as service ghanee 
or on principal; 

D. the date of disposition of the pledged property pursuant to Section 1 [56-12-11 NMSA 
1978] of the Pawnbrokers Act; 

E. the method of disposition of the pledged property; and 

F. the amount and disposition of any surplus following disposition of the pledged property. 


History: Laws 1985, ch. 228, § 12. le ; 
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56-12-13. Pawn service charge. 


A. For the first thirty-day period of the pawn transaction, a pawnbroker may charge seven 
dollars fifty cents ($7.50) or ten percent of the amount loaned, whichever is greater, provided that 
such charge shall not be made on the refinancing of an existing loan or credit transaction. A loan 
or extension of credit shall be considered to be refinancing of an existing loan if any part of the 
proceeds of the subsequent loan is applied toward the payment of a prior loan with the same 
pawnbroker. 

B. .For the remaining period of the pawn transaction, including any refinancing, no pawnbro- 
ker shall charge directly, indirectly or by any subterfuge a pawn service charge in connection with 
any pawn transaction at a rate in excess of four percent per month on the unpaid principal balance 
of the loan or extension of credit. 

C. The foregoing pawn service charges are limiting maximums and nothing herein shall be con- 
strued to prohibit a pawnbroker from contracting for or receiving a lesser rate than here established. 


History: Laws 1985, ch. 228, § 13. in fact, a "pawn service charge" and was illegal because 
it exceeded the maximum set forth in this section. Yazzie 
ANNOTATIONS v. Ray Vicker's Special Cars, Inc., 12 F. Supp. 2d 1230 

Storage fee. — A storage fee of $30, charged by pawn- (D.N.M, 1998). 


broker at the beginning of each pawn transaction, was, 


56-12-14. Prohibited practices. 


A pawnbroker shall not: 

A. knowingly enter into a pawn transaction with a person under the age of eighteen years or 
under the influence of alcohol, any narcotic, drug, stimulant or depressant; 

B. make any agreement requiring the personal liability of a pledgor in connection with the 
pawn transaction; 

C. accept any waiver, in writing or otherwise, of any right or protection accorded a pledgor un- 
der the Pawnbrokers Act; 

D. fail to exercise reasonable care to protect pledged goods from loss or damage; 

EK. fail to return a pledged good to a pledgor upon payment of the full amount due to the pawn- 
broker on the pawn transaction. In the event a pledged good is lost or damaged while in the pos- 
session of the pawnbroker, the pawnbroker shall compensate the pledgor for the reasonable value 
of the lost or damaged good; 

F. make any charge for insurance in connection with a pawn transaction; 

G. purchase or otherwise receive any item of property from which the manufacturer's name 
plate, serial number or identification mark has been obviously defaced, altered, covered or destroyed; 

H. purchase or otherwise receive any item of property which the permitholder knows is not 
lawfully owned by the person offering the same; 

I, enter into a pawn transaction in which the unpaid principle [principal] balance excéeds two 
thousand dollars ($2,000); or 

J. require that any of the proceeds of any cash loan be spent at the pawnbroker's place of busi- 
ness or in any other manner directed by the pawnbroker. 


History: Laws 1985, ch, 228, § 14. 


56-12-15. General penalties. 


Any permitholder who is found guilty of a violation of any provision of the Pawnbrokers Act shall 
be guilty of a petty misdemeanor. Any permitholder who violates any provision of the Pawnbrokers 
Act shall be subject to having his permit revoked or suspended by the local government pursuant 
to the provisions of Section 8 [56-12-8 NMSA 1978] of the Pawnbrokers Act. Revocation or suspen- 
sion of such permit will not bar prosecution of the permitholder under the penal provisions of the 
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Pawnbrokers Act. Criminal prosecution will not bar proceedings to revoke or suspend the’holder's 
permit. 


History: Laws 1985, ch, 228, § 15. Cross references, — For sentencing for misdemean- 
ors,.se@\31-19-1 NMSA 1978. 


56-12-16. Forfeiture. 


The violation of any provision of the Pawnbrokers Act in any covered transaction shall be 
deemed a forfeiture of the entire amount of the pawn service charge contracted for or allowable 
under the transaction. In the event a pawn service’ charge in excess of the amounts allowable 
under the Pawnbrokers Act has been paid in any covered transaction, the person by whom it has 
been paid, or has [his] legal representative, may recover back by civil action triple the amount of 
service charge paid. Any civil action under this section shall be commenced within two years from 
the date the usurious transaction was consummated. 


History: Laws 1985, ch. 228, § 16. Bracketed material..— The bracketed material was 
. inserted by the compiler and is not part of the law. 
ARTICLE 13 
Farm Products Secured Interests 

Sec. Sec. 
56-13-1. Short title. 56-13-9. Oral and written inquiries. 
56-13-2. Legislative purpose. 56-13-10. Seller disclosure. 
§6-13-3. Definitions. « 56-13-11. Adoption of rules and pamil abana 
56-13-4. Implementation of central filing system. 56-13-12. Receipt of notice. 
56-13-5, Certification of system. 56-13-13. Rights of buyer in the ordinary course of busi- 
56-18-6. Filing. ness. 
56-13-7, Continuation statement. 56-13-14. Liability of secretary of state waived; 
56-13-8, Lapse or waiver. 


56-13-1. Short title. 


Sections 1 through 14 [56-13-1 through 56-13-14 NMSA 1978] of this act may be cited as the 
"Farm Products Secured Interest Act", 


History: Laws 1987, ch. 177, § 1. Cross references, — For secured transactions under 


Compiler's notes. — Laws 1995, ch. 190, 8 19 amended the Uniform Commercial Code, see Chapter 55, Article 9 
Laws 1987, ch. 177, § 16, as amended by Laws 1992, ch. 8, NMSA 1978. 


§ 1, to delete the provision providing that Laws 1987, ch. 
177 is effective until July 1, 1997. 7, 


56-13-2. Legislative purpose. 


It is the intent of the legislature to adopt a central filing system for security interests relating to 
farm products pursuant to Section 1324 of the Food Security Act of 1985, Public Law 99-198. It is 
also the intent of the legislature that upon the adoption of the central filing system, security inter- 
est holders be encouraged to use such system in lieu of any other notice provided by Section 1324 
of the Food Security Act of 1985 for farm products used or produced in New Mexico which are in- 
cluded in the central filing system. 


History: Laws 1987, ch. 177, § 2. Cross references. — For Section 1324 of the federal 
Compiler's notes. — Laws 1995, ch. 190, § 19 amended Food Security Act of 1985, see 7 U.S.C. § 1631. 

Laws 1987, ch. 177, § 16, as amended by tawe 1992, ch. 8, 7 BLO 

§ 1, to delete the provision providing that Laws 1987, ch. : 

177 is effective until July 1, 1997. 
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56-13-3. Definitions. 


As used in the Farm Products Secured Interest Act: 

A. "buyer in the ordinary course of business" means a person who, in the ordinary course of 
business, buys farm products from a person engaged in farming operations whois in the business 
of selling farm products; 

B. "central filing system" means the system for filing effective AiaHGitte statements estab- 
lished pursuant to Section 4 [56-13-4 NMSA 1978] of the Farm Products Secured Interest Act; 

C. "commission merchant" means any person engaged in the business of receiving any farm 
product for sale, on commission or for or on behalf of another person; 

D. "debtor" means the person subjecting a farm product to a security interest; 

EK. "effective financing statement" means a statement that: 

(1) is an original or reproduced copy thereof; 

(2) is signed and filed by the secured party in the office of the secretary of state; 

(3) is signed by the debtor; . 

(4) contains: 

(a) the name and address of the secured party; 

(b) the name and address of the debtor; 

(c) the social security number of the debtor or, in the case of a debtor doing business 
other than as an individual, the internal revenue service taxpayer identification number of such 
debtor; 

(d) a description of the farm products subject to the security interest; 

(e) alist of each county i in New Mexico where the farm product is used or produced or 
to be used or produced; 

(f) the crop year unless every crop of the farm product in question, for the duration of 
the effective financing statement, is to be subject to the particular security interest; 

(g) further details of the farm product subject to the security interest if needed to dis- 
tinguish it from other quantities of such product owned by the same person but not subject to the 
particular security interest; and 
| (h) such other information that the secretary of state may require to comply with Sec- 

tion 1324 of the Food Security Act of 1985, Public Law 99-198 or to more efficiently carry out the 
secretary of state's duties under the Farm Products Secured Interest Act; 

(5) shall be amended in writing within three months, similarly signed and filed, to reflect 
material changes; 

(6). remains effective for a period of five years from the date of filing, subject to extensions 
for additional periods of five years each by refiling or filing a continuation statement within six 
months before the expiration of the five-year period; 

(7) lapses on either the expiration of the effective period of the statement or the filing of a 
notice signed by the secured party that the statement is terminated, whichever occurs first; 

(8) is accompanied by the requisite filing fee set pursuant to Section 6 [56-13-6 NMSA 
1978] of the Farm Products Secured Interest Act; and 

(9) substantially complies with the requirements of this section even though it contains 
minor errors that are not seriously misleading, provided, however, for the purpose of this para- 
graph, errors in social security numbers and internal revenue service taxpayer identification num- 
bers do not constitute minor errors. An effective financing statement may for any given debtor 
cover more than one farm product located in more than one county; 

F. "farm product" means an agricultural commodity, as species of livestock used or produced in 
farming operations, or a product of such crop or livestock in its unmanufactured state, that is in 
the possession of a person engaged in farming operations and includes a list of farm products that 
are covered by this general definition as prepared by the secretary of state; | 

G. "person" means any individual, partnership, corporation, trust or any other business entity 
and the singular includes the plural; 

H. "security interest" means an interest in farm products that secures payment or performance 
of an obligation; and . 
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I. "selling agent" means any person, other than a commission merchant, who is engaged in the 
business of negotiating the sale and purchase of any farm product on sas te of a person engaged 
in farming operations. 


History: Laws 1987, ch. 177, § 3. ; Cross references. — For Section 1324 of the federal 
Compiler's notes. — Laws 1995, ch. 190, § 19 amended Food Security Act of 1985, see 7 U.S.C. § 16381. 
Laws 1987, ch. 177, § 16, as amended by Laws 1992, ch. 8, 
§ 1, to delete the provision providing that Laws 1987, ch. 
177 is effective until July 1, 1997. 


56-13-4. Implementation of central filing system. 


The secretary of state shall design and implement a central filing system for effective financing 
statements. The secretary of state shall be the system operator. The system shall provide a means 
for filing effective financing statements or notices of such financing statements on a statewide ba- 
sis. The system shall include requirements that: 

A. an effective financing statement or notice of such financing statement shall be filed in the 
office of the secretary of state; 

B. the secretary of state shall compile all such statements or notices into a master list: 

(1) organized according to farm product; 
(2) arranged within each such product: 
(a) in alphabetical order according to the last name of the individual debtors or, in the 
case of debtors doing business other than as individuals, the first word in the name of such debtors; 
(b) in numerical order according to the social security number of the individual debt- 
ors or, in the case of debtors doing business other than as individuals, the internal revenue service 
taxpayer identification number of such debtors; 
(ec) geographically by county; and 
(d) by crop year; and 
(3) containing the information referred to in Subsection E of Section 3 [56- 13-3 NMSA 
1978] of the Farm Products Secured Interest Act; 

C. the secretary of state shall have the information on the master list published in lists by 
farm product arranged alphabetically by debtor and by farm product arranged numerically by 
the debtor's social security number for individual debtors or, in the case of debtors doing business 
other than as individuals, the internal revenue service taxpayer identification number of such 
debtors. If a registered buyer so requests, the list or lists for such buyer may be limited to any 
county or group of counties where the farm product is used or produced or to any crop year or a 
combination of such identifiers; 

D. all buyers of farm products, commission merchants, selling agents and other persons may reg- 
ister with the secretary of state to receive lists described in Subsection C of this section, Any buyer 
of farm products, commission merchant, selling agent or other person conducting business from mul- 
tiple locations shall be considered as one entity. Such registration shall be on an annual basis. The 
secretary of state shall provide the form for registration which shall include the name and address 
of the registrant and the lists described in Subsection C of this section which such registrant desires 
to receive. A registration shall not be completed until the form provided is properly completed and 
received by the secretary of state accompanied by the proper registration fee. The fee for annual 
registration shall be thirty dollars ($30.00). A registrant shall pay an additional annual fee to receive 
quarterly lists described in Subsection C of this section. For each farm product list provided on mi- 
crofilm, the annual fee shall be one hundred fifty dollars ($150). For each farm product list provided 
on paper, the annual fee shall be three hundred dollars ($300). The annual fee for a special list which 
is a list limited to fewer than all counties or less than all crop years shall be one hundred fifty dollars 
($150) for each farm product. The secretary of state shall maintain a record of the registrants and 
the lists and contents of the lists received by the registrants for a period of five years; 

K, the lists as identified pursuant to Subsection D of this section shall be distributed by the 
secretary of state on a quarterly basis and shall be in written or printed form. A registrant may 
choose in lieu of receiving a written or printed form to receive statewide lists on microfilm. The 
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distribution shall be made by certified mail, return receipt requested. The secretary.of state shall, 
by rule and regulation, establish the dates upon which the quarterly distributions will be made, 
the dates after which a filing of an effective financing statement will not be reflected on the next 
quarterly distribution of lists and the dates by which a registrant must complete a registration to 
receive the next quarterly list; and 

F. the secretary of state shall remove lapsed and terminated effective financing statements or 
notices of such financing statements from the master list prior to preparation of the lists required 
to be distributed by Subsection E of this section. 


History: Laws 1987, ch. 177, § 4. § 1, to delete the provision providing that Laws 1987, ch. 
Compiler's notes, — Laws 1995, ch. 190, § 19 amended 177 is effective until July 1, 1997. 
Laws 1987, ch. 177, § 16, as amended by Laws 1992, ch. 8, 


n 


56-13-5. Certification of system. 


The secretary of state shall apply to the secretary of the United States department of agriculture 
for certification of the central filing system provided by the Farm Products Secured Interest Act. 


History: Laws 1987, ch. 177, § 5. § 1, to delete the provision providing that Laws 1987, ch. 
Compiler's notes. — Laws 1995, ch. 190, § 19 amended 177 is effective until July 1, 1997. 
Laws 1987, ch. 177, § 16, as amended by Laws 1992, ch. 8, 


56-13-6. Filing. 


A. The fee for filing and indexing and for stamping a copy furnished by the secured party to 
show the date and place of filing of an effective financing statement, an amendment, a continua- 
tion statement or a termination statement shall be eleven dollars and fifty cents ($11.50). 

B. The fees set forth in Subsection A of this section shall apply to filing of all instruments on 
paper of a size as prescribed by the secretary of state. For instruments filed on paper of any other 
size, there shall be added to the original fee for filing the sum of three dollars ($3.00). The fee for 
attachments to all instruments submitted for filing shall be fifty cents ($.50) per page. 


History: Laws 1987, ch. 177, § 6. Cross references. — For filing of financing statement 
Compiler's notes, — Laws 1995, ch. 190, § 19 amended under the Uniform Commercial Code, see 55-9-501 to 55- 
Laws 1987, ch. 177, § 16, as amended by Laws 1992, ch. 8, 9-508 NMSA 1978, 


§ 1, to delete the provision providing that Laws 1987, ch, 
177 is effective until July 1, 1997. 


56-13-7. Continuation statement. 


A continuation statement may be filed by the secured party within six months prior to the 
expiration of the five-year period specified in Paragraph (6) of Subsection E of Section 56-13-3 
NMSA 1978. Any such continuation statement shall be signed by the secured party, shall identify 
the original statement by file number and shall state that the original statement is still effec- 
tive. Upon timely filing of the continuation statement, the effectiveness of the original statement 
shall be continued for five years after the last date to which the filing was effective, whereupon 
it shall lapse unless another continuation statement is filed prior to such lapse. If an effective 
financing statement exists at the time insolvency proceedings are commenced by or against the 
debtor, the effective financing statement shall remain effective until termination of the insolvency 
proceedings and thereafter for a period of sixty days or until the expiration of the five-year period, 
whichever occurs later. Succeeding continuation statements may be filed in the same manner to 
continue the effectiveness of the original statement. 


History: Laws 1987, ch. 177, § 7; 1999, ch. 99, § 1. The 1999 amendment, effective July 1, 1999, updated 

Compiler's notes. — Laws 1995, ch, 190, § 19 amended a statutory reference in the first sentence and deleted 
Laws 1987, ch. 177, § 16, as amended by Laws 1992, ch. 8, "and the debtor" following "secured party" in the second 
§ 1, to delete the provision providing that Laws 1987, ch. sentence. 


177 is effective until July 1, 1997. 
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56-13-8. Lapse or waiver. 


A. Whenever there is no outstanding secured obligation and no commitment to make ad- 
vances, incur obligations or otherwise give value, the secured party shall notify the debtor in 
writing of his right to have a notice of lapse of his effective financing statement filed which shall 
lead to the removal of his name from the files and lists compiled by the secretary of state. In lieu 
of such notice, the secured party may acquire a waiver of the debtor of such right and a request 
by the debtor that his effective financing statement be retained on file. Such notice may be given 
or waiver acquired by the secured party at any time prior to the time specified in this subsection 
for giving the notice. 

B. Ifthe secured party does not furnish the notice or obtain the waiver specified in Subsection 
A of this section, the secured party shall, within ten days of final payment of all secured obliga- 
tions, provide the debtor with a written notification of the debtor's right to have a notice of lapse 
filed. The secured party shall on written demand by the debtor'send the debtor a notice of lapse to 
the effect that he no longer claims a security interest by file number. The notice of lapse need only 
be signed by the secured party. 

C. Ifthe affected secured party fails to send a notice of lapse within ten days after proper de- 
mand pursuant to Subsection B of this section, such secured party shall be liable to the debtor for 
five hundred dollars ($500) in addition for any loss caused to the debtor by such failure. 

D. On presentation to the secretary of state of a notice of lapse, the secretary of state shall 
treat it as a termination statement and note it in the index. The secretary of state shall return one 
copy of the notice of lapse to the filing party stamped to show the time of receipt thereof. 


History: Laws 1987, ch, 177, § 8. § 1, to delete the provision providing that Laws 1987, ch. 
Compiler's notes, — Laws 1995, ch. 190, § 19 amended 177 is effective until July 1, 1997. 
Laws 1987, ch. 177, § 16, as amended by Laws 1992, ch. 8, 


56-13-9.. Oral and written inquiries. 


A. Oral and written inquiries regarding information provided by the filing of effective financ- 
ing statements may be made at the office of the secretary of state during regular business hours. 
The fee for furnishing file information in writing shall be fifteen dollars ($15.00) for each debtor 
name searched by the secretary of state, Written confirmation of an oral or written inquiry shall 
be mailed no later than the end of the next business day after the inquiry is received. 

B. The secretary of state shall provide a system that assigns an identifying number to each 
inquiry made pursuant to Subsection A of this section. Such number shall be given to the inquir- 
ing party at the time of the oral response and shall be included in the written confirmation. The 
secretary of state shall maintain a record of inquiries made under this section which shall identify 
who made the inquiry, on whom the inquiry was made and the date of the inquiry. 

~C. The secretary of state may provide for a computerized system for inquiry and confirmation 

which may be used in lieu of the inquiry and confirmation under Subsection A of this section. 
When such a system is implemented and used, it shall have the same effect as an inquiry and con- 
firmation eats Subsection A of this section. 


History: Laws 1987, ch. 177, § 9.” § 1, to delete the provision providing that Laws 1987, ch. 
Compiler's notes. — Laws 1995, ch. 190, § 19 amended 177 is effective until July 1, 1997: 
Laws 1987, ch. 177, § 16, as amended by Laws 1992, ch. 8, 


56-13-10. Seller aigeiarae: 


In order to verify the existence or the nonexistence of a bereamritiy interest, a buyer in the ordinary 
course of business, commission merchant or selling agent may request a seller to disclose such 
seller's social security number or, in the case of a seller doing business other than as an individual, 
the internal revenue service taxpayer, identification number of such seller, 
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History: Laws 1987, ch. 177, § 10. § 1, to delete the provision providing that Laws 1987, ch. 
Compiler's notes. — Laws 1995, ch. 190, § 19 amended 177 is effective until July 1, 1997. 
Laws 1987, ch. 177, § 16, as amended by Laws 1992, ch. 8, 


56-13-11. Adoption of rules and regulations. 


The secretary of state shall adopt and promulgate rules and regulations necessary to implement 
the Farm Products Secured Interest Act. If necessary to obtain federal certification of the central 
filing system, additional or alternative requirements made in conformity with Section 1324 of the 
Food Security Act of 1985 may be imposed by the secretary of state by rule and regulation. The 
secretary of state shall prescribe all forms to be used for filing effective financing statements and 
subsequent actions. 


History: Laws 1987, ch. 177, § 11. § 1, to delete the provision providing that Laws 1987, ch. 
Compiler's notes. — Laws 1995, ch. 190, § 19 amended 177 is effective until July 1, 1997. 
Laws 1987, ch. 177, § 16, as amended by Laws 1992, ch. 8, Cross references. — For Section 1324 of the federal 


Food Security Act of 1985, see 7 U.S.C. § 1631. 


56-13-12. Receipt of notice. 


For purposes of Section 1324 of the Food Security Act of 1985, Public Law 99-198, "receipt of 
written notice" means the date the notice is actually received by a buyer in the ordinary course of 
business or the first date upon which delivery is attempted by a carrier. A buyer in the ordinary 
course of business shall act in good faith. In all cases a buyer in the ordinary course of business 
shall be presumed to have received the notice ten days after it was mailed. 


History: Laws 1987, ch. 177, § 12.. § 1, to delete the provision providing that Laws. 1987, ch. 


Compiler's notes. — Laws 1995, ch. 190, § 19 amended 177 is effective until July 1, 1997, 
Laws 1987, ch, 177, § 16, as amended by Laws 1992, ch. 8, Cross references. — For Section 1324 of the federal 


Food Security Act of 1985, see '7 U.S.C. § 1631. 


56-13-13. Rights of buyer in the ordinary course of business. 


A, A buyer in the ordinary course of business, in buying farm products covered by the central 
filing system, shall take subject to the security interest identified under such system, except that 
a registrant or a buyer in the ordinary course of business making an inquiry under Section 9 [56- 
13-9 NMSA 1978] of the Farm Products Secured Interest Act shall not take subject to the security 
interest if the central filing system does not correctly identify the debtor. 

B. A buyer in the ordinary course of business buying farm products covered by an effective 
financing statement takes free of any security interest on such products if such buyer secures a 
waiver or release of the security interest specified in such effective financing statement from the 
secured party. If a buyer in the ordinary course of business buying farm products covered by the 
central filing system tenders to the seller the total purchase price by means of a check or other 
instrument payable to such seller and each security interest holder of the seller identified in the 
central filing system for such products and if such security interest holder authorizes the negotia- 
tion of such check or other instrument, such authorization or endorsement and payment thereof 
shall constitute a waiver or release of the security interest specified to the extent of the amount of 
the instrument. Such waiver or release of the security interest shall not serve to establish or alter 
in any way security interest or lien priorities under law. 


‘History: Laws 1987, ch. 177, § 13. § 1, to delete the provision providing that Laws L587, ch, 
Compiler's notes. — Laws 1995, ch. 190, § 19 amended 177 is effective until July 1, 1997. 
Laws 1987, ch. 177, § 16, as amended by Laws 1992, ch. 8, 
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56-13-14. Liability of secretary of state waived. 


The secretary of state shall not be liable to any party for the authenticity of the information 
provided in an effective financing statement. 


History: Laws 1987, ch. 177, § 14. § 1, to delete the provision providing that Laws 1987, ch. 


Compiler's notes. — Laws 1995, ch, 190, § 19 amended _ 177 is effective until July 1, 1997. 
Laws 1987, ch. 177, § 16, as amended by Laws 1992, ch. 8, ° Effective dates. — Laws 1987, ch. 177, § 16 made 
Laws 1987, ch. 177, § 14 effective January 1, 1988. 
Worthless Checks 
Sec. 


56-14-1. Civil action; damages. 


56-14-1. Civil action; damages. 


A. In any civil action against a person for drawing any worthless check, the plaintiff may re- 
cover from the defendant damages in the amount equal to one hundred dollars ($100) or triple the 
amount for which the check is drawn, whichever is greater; provided that damages recovered un- 
der this section shall not exceed the amount of the check by more than five hundred dollars ($500) 
and may be awarded only if: 

(1) the plaintiff made written rafal of the defendant for ar aes of the amount of the 
check not less than ten days before commencing action; and 

(2) the defendant failed to tender to the plaintiff prior to the commencement of the action 
an amount of money not less than the amount demanded. 

B. The written demand by the plaintiff shall include notice that if the money is not paid within 
ten days, triple damages may be incurred by the defendant. The plaintiff shall provide the de- 
fendant written notice of demand for payment by certified mail at the last known address, of the 
defendant with a request for a return receipt and marked "deliver to addressee only". 

C, Subsequent to the commencement of the civil action but prior to the hearing, the defendant 
may tender to the plaintiff as satisfaction of the claim, an amount of money equal to the sum of the 
amount of the check and the incurred court and service costs. : 

D._ If the court or jury determines that the failure of the defendant to satisfy the worthless 
check was due to economic hardship resulting from an inevitable accident or act of God, the court 
or jury.may waive all or part of the statutory damages; provided the court or jury shall render 
judgment against the defendant for not less than the amount of the worthless check plus incurred 
court and service costs. 

E. As used in this section: 

(1) "draw" means making, drawing, uttering or delivering a worthless check; 

lege ‘thing of value" includes money, property, services, goods, wares and lodging; and 

(3) "worthless check" means a check, draft or order for payment drawn upon any bank or 
other depository and issued in exchange for anything of value with intent to defraud when the 
drawer knows at the time of the issuing that there are insufficient funds in or credit with the bank 
or depository for the payment of the check, draft or order in full upon presentation; but does not 
mean any check where the payee or holder knows or has been expressly notified prior to the draw- 
ing of the check, draft or order for payment or has reason to believe that the drawer did not have 
on deposit or to his credit with the drawee sufficient funds to insure payment on its presentation 
nor does it mean any postdated check, dit | , 


History: Laws 1987, ch. 14, § 1. 
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ARTICLE 15 


‘Uniform Assignment of Rents 


Sec. WI OTE See: 
56-15-1. Short title. §6-15-11. Effect of enforcement. 
56-15-2. Definitions. 56-15-12. Application of proceeds. 
56-15-3. Manner of giving notification. ' 56-15-13. Application of proceeds to expenses of protect- 
56-15-4. Security instrument creates’* assignment of on ' ing real property; claims and defenses of 
rents; assignment of rents creates security tenant, 
interest... 56-15-14. Turnover of rents; eae eg and identifi- 
56-15-5. Recordation; perfection of mentite interest in ability of rents; liability of assignor. 
rents; priority of Sop wile interests in 56-15-15. Perfection and priority of assignee's security 
rents, / interest in proceeds. 
§6-15-6. Enforcement of BAairity interest i in dante 56-15-16. Priority subject to subordination, 
56-15-7, Enforcement by appointment of receiver. 56-15-17. Uniformity of application and construction. 
56-15-8. Enforcement by notification to assignor. 56-15-18. Relation to Federal Electronic Signatures in 
56-15-9. Enforcement by notification to tenant. Global and National Commerce Act. 
56-15-10. Notification to tenant; form. 56-15-19. Application to existing relationships. 


56-15-1. Short title. 


This act [56-15-1 Se i 56-19-19 NMSA 1978] may be cited as the "Uniform Assignment of 
Rents Act". 


', History: Laws 2011, ch. 141, § 1, Effective dates: — Laws 2011, ch. 141, § 20 made 8§ 
oe 1 through 19, the Uniform Assignment of Rents Act, effec- 
tive January 1, 2012. 


56-15-2. Batiurions) 


As used in the Uniform Assignment of Rents Act: 

A. "assignee" means a person entitled to enforce an. assignment of rents; . 

B. "assignment of rents" means a transfer of an interest in rents in connection with an obliga- 
tion secured by real property located in New Mexico and from which the rents arise; 

C. -"assignor" means a person that makes an assignment of rents or the successor owner of the 
real property from which the rents arise; 

D. "cash proceeds" means proceeds that are money, checks, deposit accounts or the like; 

E. "day" means a calendar day; ; 

F. "deposit account" means a demand, time, savings, passbook or similar account maintained 
with a bank, savings bank, savings and loan association, credit union or trust company; 

G. "document" means information that is inscribed on a tangible medium or that is stored on 
an electronic or other medium and is retrievable in perceivable form; 

H. "notification" means a document containing information that the Uniform Assignment of 
Rents Act requires a person to provide to: another, signed by the person: pequbteck to provide the 
information; 0 

I. "person" means an individual, corporation, business trust, estate, trust, resiveechics limited 
liability company, association, joint venture, public corporation, government or. governmental sub- 
division, agency or instrumentality or any other legal or commercial entity; 

J. "proceeds" means personal property that is received or collected on account of a tenant's 
obligation to pay rents; 

K. . "purchase" means to take by sale, lease, discount, negotiation, mortgage, pledge, lien, se- 
curity interest, issue or reissue, gift or any other voluntary transaction creating an interest in 
property; 

L. "rents" means: 

(1) sums payable for the right to possess or occupy, or for the actaal possession or occupa- 
tion of, real property of another person; 
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(2) sums payable to an assignor pursuant ‘to a policy of rental interruption insurance cov- 
ering real property; 

(83) claims arising out of a default in the payment of sums payable for the right to possess 
or occupy real property of another person; 

(4) sums payable to terminate an agreement to possess or occupy real property of another 
person; 

(5) sums payable to an assignor for payment or reimbursement of expenses incurred in 
owning, operating and maintaining, or constructing or installing improvements on, real property; or 

(6) any other sums payable pursuant to an agreement relating to the real property of 
another person that constitute rents pursuant to any law of New Mexico other than the Uniform 
Assignment of Rents Act; 

M. "secured obligation" means an obligation, the performance of which is secured by an assign- 
ment of rents; 

N. "security instrument" means a document, however denominated, that creates or provides 
for a security interest in real property, whether or not it also creates or provides for a security 
interest in personal property; 

O. "security interest" means an interest in property that arises by agreement and secures per- 
formance of an obligation; 

P. "sign" means, with present intent to authenticate or adopt a document: 

(1) to execute or adopt a tangible symbol; or 
(2) to attach to or logically associate with the document an fecha sound, snd bist or 
process; 

Q: "state" means a state of the United States, the District of Columbia, Puerto Rico, the United 
States Virgin Islands or any territory or insular possession subject to the jurisdiction of the United 
States; 

R. "submit for recording" means to submit a document complying with applicable legal stan- 
dards, with required fees, to the office of the county clerk in the county or counties designated in 
Section 14-9-1 NMSA 1978; and | | 

S. "tenant" means a person that has an obligation to pay sums for the right to possess or oc- 
cupy, or for possessing or occupying, the real property of another person. 


History: Laws 2011, ch. 141,§2. — Effective dates. — Laws 2011, ch. 141, § 20 made §§ 
. 1 through 19, the Uniform Assignment of Rents Act, effec- 
tive January 1, 2012. 


56-15-3. Manner of giving notification. 


A. Except as otherwise provided in Subsections C and D of this section, a person gives a notifi- 
cation or a copy of a notification pursuant to the Uniform Assignment of Rents Act: 

(1) by depositing it with the United States postal service or with a commercially reason- 
able delivery service, properly addressed to the intended recipient's address as specified in Subsec- 
tion B of this section, with first-class postage or cost of delivery provided; or 

(2) ifthe recipient agreed to receive notification by facsimile transmission, electronic mail 
or other electronic transmission, by sending it to the recipient in the ed: manner at the address 
specified in the agreement. 

B. The following rules determine the proper address for giving a notification pursuant to Sub- 
section A of this section: 

(1) a person giving a notification to an assignee shall use the address for notices to the 
assignee provided in the document creating the assignment of rents, but, if the assignee has pro- 
vided the person giving the notification with a more recent address for notices, the person giving 
the notification shall use that address; 

(2) a person giving a notification to an assignor shall use the address for notices to the as- 
signor provided in the document creating the assignment of rents, but, if the assignor has provided 
the person giving the notification with a more recent address for notices, the person giving the 
notification shall use that address; and 
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(3) if a tenant's agreement with an assignor provides an address for notices to the tenant 
and the person giving notification has received a copy of the agreement or knows the address for 
notices specified in the agreement, the person giving the notification shall use that address in 
giving a notification to the tenant. Otherwise, the person shall use the address of the premises 
covered by the agreement. 

C. Ifa person giving a notification pursuant to the Uniform Assignment of Rents Act and the 
recipient have agreed to the method for giving a notification, ally notification sic be given by that 
method. 

D. Ifa notification is received by the recipient, it is effective even if it was not given in accor- 
dance with Subsection A or C of this section. 


History: Laws 2011, ch. 141, § 3. Effective dates. — Laws 2011, ch. 141, § 20 made 8§ 
1 through 19, the Uniform Assignment of Rents Act, effec- 
tive January 1, 2012. 


56-15-4. Security instrument creates assignment of rents; assignment of 
rents creates security interest. 


A. An enforceable security instrument creates an assignment of rents arising from the real 
property described in the security instrument, unless the security instrument provides otherwise. 

B. An assignment of rents creates a presently effective security interest in all accrued and 
unaccrued rents arising from the real property described in the document creating the assign- 
ment, regardless of whether the document is in the form of an absolute assignment, an absolute 
assignment conditioned upon default, an assignment as additional security or any other form. The 
security interest in rents is separate and distinct from any security interest held by the assignee 
in the real property. 


History: Laws 2011, ch. 141, § 4. Effective dates. — Laws 2011, ch. 141, § 20 made 8§ 
1 through 19, the Uniform Assignment of Rents Act, effec- 
tive January 1, 2012, 


56-15-5. Recordation; perfection of security interest in rents; priority of 
conflicting interests in rents. 


A. A:document creating an assignment of rents may be submitted for recording in the office of 
the county clerk in the same manner as any other document evidencing a pnaspicits of an inter- 
est in real property. 

B. Upon recording, the security interest in rents created by an assignment of rents is fully 
perfected, even if a provision of the document creating the assignment or law of New Mexico other 
than the Uniform Assignment of Rents Act would preclude or defer enforcement of the security 
interest until the occurrence of a subsequent event, including a subsequent default of the assignor, 
the assignee's obtaining possession of the real property or the appointment of a receiver. 

C. Except as otherwise provided in Subsection D of this section, a perfected security interest in 
rents takes priority over the rights of a person that, after the security interest is perfected: 

(1) acquires a judicial lien against:the rents or the real property from which the rents 
arise; or 
(2) purchases an interest in the rents or the real property from which the rents arise. 

D. A perfected security interest in rents has priority over the rights of a person described in 
Subsection C of this section with respect to future advances to the same extent as the assignee's 
security interest in the real property has priority over the rights of that person with respect to 
future advances. | 


; History: Laws 2011, ch. 141, § 5. Effective dates. — Laws 2011, ch. 141, § 20 made 8§ 
1 through 19, the Uniform Assignment of Rents Act, effec- 
tive January 1, 2012. 
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56-15-6. Enforcement of security interest in rents. 


_ A. An assignee may enforce an assignment of rents using one or more of the methods specified 
in Sections 7, 8 and 9 [56-15-7, 56-15-8 and 56-15-9 NMSA 1978], of the Uniform Assignment, of 
Rents Act or any other method sufficient to enforce the assignment pursuant to any law of New 
Mexico other than that act. 
B. , From.-the date of enforcement, the assignee or, in the case of earcoketius by appointment of 

a receiver pursuant to Section 7 of the Uniform Assignment of Rents Act, the receiver is entitled 
to collect all rents that: 

(1) have accrued but remain ceed on that date; and. 

(2) accrue on or after that date, as those rents accrue. 


History: Laws 2011, ch. 141, § 6. Effective dates. — Laws 2011, ch. 141, § 20 made §§ 
1 through 19, the Uniform Assignment of Rents Act, effec- 
tive January 1, 2012. 


56-15-7. Enforcement by appointment of receiver. " 


A. An assignee is entitled to the appointment of a receiver for the real property subject to the 
assignment of rents if: 
(1) the assignor is in default and: , 
(a) the assignor has agreed in a signed document to the appointment of a receiver in 
the event of the assignor's default; 
(b) it appears likely that the real property may not be sufficient to satisfy the secured 
obligation; | 
(c) the assignor has failed to turn over to the assignee proceeds that the assignee was 
entitled to collect; or 
(d) asubordinate assignee of. rents obtains the appointment of a receiver for the real 
property; or 
(2) other circumstances exist that would justify the appointment of a receiver pursuant to 
the Receivership Act [44-8-1 through 44-8-10 NMSA 1978] or any other law of New Mexico other 
than the Uniform Assignment of Rents Act. 

B. An assignee may file a petition for the appointment of a receiver in 1. connection with an ac- 

tion: 
(1) ..to foreclose the security instrument; 
(2). for specific performance of the assignment; 
(3) seeking a remedy on account of waste or threatened waste of the real property subject 
to the assignment; or . 
. (4) . otherwise to enforce the secured obligation or the assignee's remedies arising from the 
assignment, 

C, An assignee that files a petition pursuant to Subsection B of this section shall also give a 
copy of the petition in the manner specified in Section 3 [56-15-3 NMSA 1978] of the Uniform As- 
signment of Rents Act,to any other person that, ten days before the date the petition is filed, held 
a recorded assignment.of rents arising from the real property. 

D.. If an assignee enforces an assignment of rents pursuant to this section, the date of enforce- 
ment is the date on which the court enters an order appointing a receiver for the real property 
subject to the assignment. 

E. . From the date of its mobile Wine el a receiver is entitled to collect rents as provided in Sub- 
section B of Section 6 [56-15-6 NMSA 1978] of the Uniform Assignment of Rents Act. The receiver 
also has the authority provided in the order of appointment, the Receivership Act and any other 
law of New Mexico other than the Uniform Assignment of Rents Act. 

F. The following rules govern priority among receivers: 

(1) if more than one assignee qualifies pursuant to this section for the appointment of 
a receiver, a receivership requested by an assignee entitled to priority in rents pursuant to the 
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Uniform Assignment of Rents Act has priority over a receivership requested by a subordinate as- 
signee, even if a court has previously appointed a receiver for the subordinate assignee; and ° 

(2) if a subordinate assignee obtains the appointment of a receiver, the receiver may col- 
lect the rents and apply the proceeds in the manner specified in the order appointing the receiver 
until a receiver is appointed pursuant to a senior assignment of rents. 


History: Laws 2011, ch. 141, § 7. Effective dates. — Laws 2011, ch. 141, § 20 made §§ 
1 through 19, the Uniform Assignment of Rents Act, effec- 
tive January 1, 2012. 


56-15-8. Enforcement by notification to assignor. 


A. Upon the assignor's default, or as otherwise agreed by the assignor, the assignee may give 
the assignor a notification demanding that the assignor pay over the proceeds of any rents that 
the assignee is entitled to collect pursuant to Section 6 [56-15-6 NMSA 1978] of the Uniform As- 
signment of Rents Act. The assignee shall also give a copy of the notification to any other person 
that, ten days before the notification date, held a recorded assignment of rents arising from the 
real property. boa 

B. If an assignee enforces an assignment of rents pursuant to this section, the date of enforce- 
ment is the date on which the assignor receives a notification pursuant to Subsection A of this 
section. 

C. An assignee's failure to give a notification pursuant to Subsection A of this section to any 
person holding a recorded assignment of rents does not affect the effectiveness of the notification 
as to the assignor, but the other person is entitled to any relief permitted pursuant to any law of 
New Mexico other than the Uniform Assignment of Rents Act. 

D. .An assignee that holds a security interest in rents solely by virtue of Subsection A of Sec- 
tion 4 [56-15-4 NMSA 1978] of the Uniform Assignment of Rents Act shall not enforce the security 
interest. pursuant to this section while the assignor occupies the real property. as the assignor's 
primary residence. 


History: Laws 2011, ch. 141, § 8. Effective dates. — Laws 2011, ch. 141, § 20 made §§ 
1 through 19, the Uniform Assignment of Rents Act, effec- 
tive January 1, 2012. 


56-15-9. Enforcement by notification to tenant. 


A. Upon the assignor's default, or as otherwise agreed by the assignor, the assignee may give 
to a tenant of the real property a notification demanding that the tenant pay to the assignee all 
unpaid accrued rents and all unaccrued rents as they accrue. The assignee shall give a copy of the 
notification to the assignor and to any other person that, ten days before the notification date, held 
a recorded assignment of rents arising from the real property. The notification shall be signed by 
the assignee and shall: 

(1) identify the tenant, assignor, assignee, premises covered by the agreement between the 
tenant and the assignor and assignment of rents being enforced; 

(2) provide the recording data for the document creating the assignment or other reason- 
able proof that the assignment was made; 

(3) state that the assignee has the right to collect rents in accordance with the assignment; 

(4) direct the tenant to pay to the assignee all unpaid accrued rents and all unaccrued; 
rents as they accrue; 

(5) describe the manner in which Subsections C and D of this section affect the tenant's 
payment obligations; 

(6) provide the name and telephone number of a contact person and an address to which 
the tenant can direct payment of rents and any inquiry for additional information about the as- 
signment or the assignee's right to enforce the assignment; and 
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(7) contain a statement that the tenant may honk a lawyer if the tenant has questions 
about its rights and obligations. 

B. Ifan assignee enforces an Awaticumeatt of rents pursuant ‘6 sia section, the dats of enforce- 
ment is the date on which the tenant receives a notification substantially complying with Subsec- 
tion A of this section. 

C. Subject to Subsection D of this Aeottgn and any other claim or defense that a tenant has pur- 
suant to any law of New Mexico other than the Uniform Assignment of Rents Act, following receipt 
of a notification substantially complying with Subsection A of this section: 

(1) atenant is obligated to pay to the assignee all unpaid accrued rents and all unaccrued 
rents as they accrue, unless the tenant has previously received a notification from another as- 
signee of rents given by that assignee in accordance with this section and the other assignee has 
not canceled that notification; 

(2) ‘unless the tenant occupies the premisés as the tenant's primary residence, a tenant 
that pays rents to the assignor is not discharged from the obligation to pay rents to the assignee; 

(3) a tenant's payment to the assignee of rents then due satisfies the tenant's obligation 
pursuant to the tenant's agreement with the assignor to the extent of the payment made; and 

(4) a tenant's obligation to pay rents to the assignee continues until the tenant receives a 
court order directing the tenant to pay the rent in a different manner or a signed document from 
the assignee canceling its notification, whichever occurs first. 

D. A tenant that has received a notification pursuant to Subsection A of this section is not in 
default for nonpayment of rents accruing within thirty days after the date the notification is re- 
ceived before the earlier of: 

(1). ten days after the date the next regularly scheduled rental payment would be due; or 

(2) thirty days after the date the tenant receives the notification. 

E. Upon receiving a notification from another creditor that is entitled to priority pursuant to 
Subsection C of Section 5 [56-15-5 NMSA 1978] of the Uniform Assignment of Rents Act that the 
other creditor has enforced and is continuing to enforce its interest in rents, an assignee that has 
given a notification to a tenant pursuant to Subsection A of this section shall tage give 
another notification to the tenant canceling the earlier notification. 

F. An assignee's failure to give a notification pursuant to Subsection A of this section to any 
person holding a recorded assignment of rents does not affect the effectiveness of the notification 
as to the assignor and those tenants receiving the notification. However, the person entitled to the 
notification is entitled to any relief permitted by any law of New Mexico other than the Uniform 
Assignment of Rents Act. 

G. An assignee that holds a security interest in rents solely by virtue of Subsection A of Sec- 
tion 4 [56-15-4 NMSA 1978] of the Uniform Assignment of Rents Act shall not enforce the security 
interest pursuant to this section while the assignor occupies the real property as the assignor's 
primary residence, 


History: Laws 2011, ch.141, § 9. Effective dates. — Laws 2011, ch. 141, § 20 made §§ 
1 through 19; the Uniform Assignment of Rents Act, effec- 
tive vonoerd 132012; 


56-15-10. Notification to tenant; Point. 


No particular phrasing is required for the notification specified in Section 9 [56-15-9 NMSA 
1978] of the Uniform Assignment of Rents Act. However, the following form of notification, when 
properly completed, is sufficient to satisfy the requirements of that section: 

"NOTIFICATION TO PAY RENTS TO PERSON OTHER THAN LANDLORD 


Tenant: 


[Name of Tenant] 
Property Occupied by Tenant (the "Premises"): 
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[Address] 
Landlord: 
GOK [Name of Landlord] 
Assignee; ; 
[Name of Assignee] 


Address and Telephone Number of Assignee: 


[Address of Assignee] 
1. The Assignee named above has become the person entitled to collect your rents on the Prem- 
ises listed above pursuant to [name of document] (the 
"Assignment of Rents") dated , and recorded at [recording data] in the of- 


fice of the county clerk of the following county or counties: 
. You may obtain additional information about the Assignment of Rents and the As- 
signee's right to enforce it at the address listed above. 

2. The Landlord is in default pursuant to the Assignment of Rents: Pursuant to the Assign- 
ment of Rents, the Assignee is entitled to collect rents from the Premises. 

3. This notification affects your rights and obligations pursuant to the agreement pursuant to 
which you occupy the Premises (your "Agreement"). In order to provide you with an opportunity 
to consult with a lawyer, if your next scheduled rental payment is due within thirty days after you 
receive this notification, neither the Assignee nor the Landlord can hold you in default pursuant 
to your Agreement for nonpayment of that rental payment until ten days after the due date of that 
payment or thirty days following the date you receive this notification, whichever occurs first. You 
may consult a lawyer at your expense concerning your rights and obligations pursuant to your 
Agreement and the effect of this notification. 

4. You shall pay to the Assignee at the address listed above all rents pursuant to your Agree- 
ment that are due and payable on the date you receive this notification and all rents accruing 
pursuant to your Agreement after you receive this notification. If you pay rents to the Assignee 
after receiving this notification, the payment will satisfy your rental obligation to the extent of 
that payment. 

5. Unless you occupy the Premises as your primary residence, if you pay any rents to the Land- 
lord after receiving this notification, your payment to the Landlord will not discharge your rental 
obligation, and the Assignee may hold you liable for that rental obligation notwithstanding your 
payment to the Landlord. 

6. Ifyou have previously received a notification from another person that also holds an assign- 
ment of the rents due pursuant to your Agreement, you should continue paying your rents to the 
person that sent that notification ‘until that person cancels that notification. Once that notification 
is canceled, you shall begin paying rents to the Assignee in accordance with this notification. 

7. Your obligation to pay rents to the Assignee will continue until you receive either: 

(a) a written order from a court directing you to pay the rent in a manner specified in that 
order; or 
(b). written instructions from the Assignee canceling this notification. 


[Name of Assignee] 
By: | 
[Officer/Authorized Agent of Assignee". 
History: Laws 2011, ch. 141, § 10. ' . Effective dates. — Laws 2011, ch. 141, § 20 made §§ 


1 through 19, the Uniform Assignment of Rents Act; effec- 
itive January 1, 2012. 
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56-15-11. Effect of enforcement. 


The enforcement of an assignment of rents by one or more of the methods identified in Sec- 
tions 7, 8 and 9 [56-15-7, 56-15-8 and 56-15-9 NMSA 1978] of the Uniform Assignment of Rents 
Act, the application of proceeds by the assignee pursuant to Section 12 [56-15-12 NMSA 1978] 
of that act after enforcement, the payment of expenses pursuant to Section 13 [56-15-13 NMSA 
1978] of that act or an action pursuant to Subsection D of Section 14 [56-15-14 NMSA 1978] of that 
act does not: 

A. make the assignee a mortgagee in possession of the real property; 

B. make the assignee an agent of the assignor; 

C.° constitute an election of remedies that precludes a later action to enforce the secured 
obligation; 

D. make the secured obligation unenforceable; or 

E. limit any right available to the assignee with respect to the secured obligation. 


History: Laws 2011, ch. 141, § 11. Effective dates. — Laws 2011, ch. 141, § 20 made §§ 
1 through 19, the Uniform Assignment of Rents Act, effec- 
tive January 1, 2012. 


56-15-12. Application of proceeds. 


Unless otherwise agreed, an assignee that collects rents pursuant to the Uniform Assignment of 
Rents Act or collects upon a judgment in an action pursuant to Subsection D of Section 14 [56-15- 
14 NMSA 1978] of that act shall apply the sums collected in the following order to: 

A. the assignee's reasonable expenses of enforcing its assignment of rents, including, to the 
extent provided for by agreement and not prohibited by any law of New Mexico other than the 
Uniform Assignment of Rents Act, reasonable attorney fees and costs incurred. by the assignee; 

B. reimbursement of any expenses incurred by the assignee to protect or maintain the real 
property subject to the assignment; 

C. payment of the secured obligation; 

D, payment of any obligation secured by a subordinate security interest or other lien on the 
rents if, before distribution of the proceeds, the assignor and assignee receive a notification from 
the holder of the interest or lien demanding payment of the proceeds; and 

K. the assignor. 


History: Laws 2011, ch. 141, § 12. Effective dates. — Laws 2011, ch. 141, § 20 made §8§ 
1 through 19, the Uniform Assignment of Rents Act, effec- 
tive January 1, 2012. 


56-15-13. Application of proceeds to expenses of protecting real 
property; claims and defenses of tenant. 


A. Unless otherwise agreed by the assignee, and subject to Subsection C of this section, an 
assignee that collects rents following enforcement pursuant to Section 8 or 9 [56-15-8 or 56-15-9 
NMSA 1978] of the Uniform Assignment of Rents Act need not apply them to the payment of ex- 
penses of protecting or maintaining the real property subject to the assignment. 

B. Unless a tenant has made an enforceable agreement not to assert claims or defenses, the 
right of the assignee to collect rents from the tenant is subject to the terms of the agreement 
between the assignor and tenant and any claim or defense arising from the assignor's nonperfor- 
mance of that agreement. 

C. The Uniform Assignment of Rents Act does not limit the standing or right of a tenant to re- 
quest a court to appoint a receiver for the real property subject to the assignment or to seek other 
relief on the grounds that the assignee's nonpayment of expenses of protecting or maintaining the 
real property has caused or threatened harm to the tenant's interest in the property. Whether the 
tenant is entitled to the appointment of a receiver or other relief is 3 governed by any law of New 
Mexico other than the Uniform Assignment of Rents Act. 
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History: Laws 2011, ch. 141, § 18. Effective dates. — Laws 2011, ch. 141, § 20 made 8§ 
1 through 19, the Uniform Assignment of Rents Act, effec- 
tive January 1, 2012. 


56-15-14. Turnover of rents; commingling and identifiability of rents; 
liability of assignor. 


A. As used in this section,."good faith" means honesty in fact and the observance of reasonable 

commercial standards of fair dealing. 
.B. If an assignor collects rents that the assignee is entitled to collect pursuant to the Uniform 
Assignment of Rents Act: 
(1) the assignor shall turn over the proceeds to the assignee, less any amount ae roeeniine 
payment of expenses authorized by the assignee; and 
(2) the assignee continues to have a security interest in the proceeds so ree as they are 
identifiable. 

C. For purposes of the Uniform:Assignment of Rents Act, cash proceeds are identifiable if they 
are maintained in a segregatéd account or, if commingled with other funds, to the extent the as- 
signee can identify them by a method of tracing, including application of equitable principles, that 
is permitted pursuant to any law of New Mexico other than the Uniform Assignment of Rents Act 
with respect to commingled funds. 

D. In addition to any other remedy available to the assignee pursuant to any er of New Mex- 
ico other than the Uniform Assignment of Rents Act, if an assignor fails to turn over proceeds to 
the assignee as required by Subsection B of this section, the assignee may recover from the as- 
signor in a civil action: 

(1) the proceeds, or an amount equal to the proceeds, that the assignor was obligated to 
turn over pursuant to Subsection B of this section; and 

(2) reasonable attorney fees and costs incurred by the assignee to the extent provided for 
by agreement and not prohibited by any law of New Mexico other than the Uniform Assignment 
of Rents Act. 

E. The assignee may maintain an action pursuant to Subsection D of this section without 
bringing an action to foreclose any security interest that it may have in the real property. Any 
sums recovered in the action shall be applied in the manner specified in Section 12 [56-15-12 
NMSA 1978] of the Uniform Assignment of Rents Act. 

F. Unless otherwise agreed, if an assignee entitled to priority pursuant to Subsection C of Sec- 
tion 5 [56-15-5 NMSA 1978] of the Uniform Assignment of Rents Act enforces its interest in rents 
after another creditor holding'a-subordinate security interest in rents has enforced its interest 
pursuant to Section 8 or 9 [56-15-8 or 56-15-9 NMSA 1978] of that act, the creditor holding the 
subordinate security interest in rents is not obligated to turn over any proceeds that it collects in 
good faith before the creditor receives notification that the senior assignee has enforced its inter- 
est in rents. The creditor shall turn over to the senior assignee any proceeds that it collects after 
it receives the notification. 


History: Laws 2011, ch, 141, § 14. Effective dates. — Laws 2011, ch. 141, § 20 made 8§ 
' 1 through 19, the Uniform Assignment of Rents Act, effec- 
tive January 1, 2012. 


56-15-15. Perfection and priority of assignee's security interest in 
proceeds. 


A. As used in this section: 

(1) "Article 9" means Chapter 55, Article 9 NMSA 1978 or, to the extent applicable to any 
particular issue, Article 9 of the Uniform Commercial Code as adopted by the state whose laws 
govern that issue pursuant to the choice-of-laws rules contained in Chapter 55, Article 9 NMSA 
1978; and 
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(2) "conflicting interest” means an interest in proceeds, held by a person other than an as- 
signee, that is: 
(a) a-security interest arising pursuant to Article 9; or 
(b) any other interest if Article 9 resolves the priority conflict between that person 
and a secured party with a conflicting security interest in the proceeds. . 

B. An assignee's security interest in identifiable cash proceeds is perfected if its bedtiriGy inter- 
est in rents is perfected. An assignee's security interest in identifiable noncash proceeds is per- 
fected only if the assignee perfects that interest in accordance with Article 9. 

C. Except as otherwise provided in Subsection D of this section, priority between an assignee's 
security interest in identifiable proceeds and a - enigg wee interest is governed by the pedal rules 
in Article 9. 

D. An assignee's perfected security interest in identifiable cash ‘seeceaey is subordinate to a 
conflicting interest that is perfected by control pursuant to Article 9 te has ‘priority over a con- 
flicting interest that is perfected other than by control. . 


History: Laws 2011, ch. 141, § 15. Effective dates..— Laws'2011, ch. 141, § 20 made §§ 
Ithrough 19, the Uniform Assignment of Rents Act, effec- 
tive January 1, 2012. 


56-15-16. Priority subject to subordination. 


The Uniform Assignment of Rents Act does not preclude eiibouddad tion by agreement as to rents 
or proceeds. 


History: Laws 2011, ch. 141, § 16. Effective dates. — Laws 2011, ch. 141, § 20 made 8§ 
1 through 19, the Uniform Assignment of Rents Act, effec- 
tive January 1, 2012. 


56-15-17. Uniformity of application and construction. 


In applying and construing the Uniform Assignment of Rents Act, consideration shall be given 
to the need to promote uniformity of the law with respect to its sphiedt matter among states that 
enact it. 


History: Laws 2011, ch. 141, § 17. Effective dates. — Laws 2011, ch. 141, § 20 made 8 
: 1 through 19; the Uniform Assignment of ae Act, effec- 
tive January 1, 2012. 


56-15-18. Relation to Federal Electronic asad 2100s alee in Global and 
National Commerce Act. 


The Uniform Assignment of Rents Act modifies, limits and supersedes the federal Electronic 
Signatures in Global and National Commerce Act but does not modify, limit or supersede Sec- 
tion 101(c) of that act or authorize electronic delivery of any of the notices described in Sec- 
tion 103(b) of that act. 


History: Laws 2011, ch. 141, § 18. Effective dates. — Laws 2011, ch. 141, § 20 made §§ 
Cross references. — For the federal Electronic Signa- 1 through 19, the Uniform Asdigament of Rents Act, effec- 
tures in Global and National Commerce Act, see 15 U.S.C. tive January 1, 2012. 
§ 7001. 


56-15-19. Application to existing relationships. 


A. Except as otherwise arantadh in this section, the Uniform MEERA of Rents Act eqverad 
the enforcement of an assignment of rents and the perfection and priority of a security interest in 
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rents, even if the document creating the assignment was signed and delivered before the effective 
date of that act. 
B. The Uniform Assignment of Rents Act does not affect an action or proceeding commenced 
before the effective date of that act. 
C. Subsection A of Section 4 [56-15-4 NMSA 1978] of the Uniform Assignment of Rents Act 
does not apply to any security instrument signed and delivered before the effective date of that act. 
D. The Uniform Assignment of Rents Act does not affect: 
(1) the enforceability of an assignee's security interest in rents or proceeds if, immediately 
before the effective date of that act, that security interest was enforceable; 
(2) the perfection of an assignee's security interest in rents or proceeds if, immediately 
before the effective date of that act, that security interest was perfected; or 
(3) the priority of an assignee's security interest in rents or proceeds with respect to the 
interest of another person if, immediately before the effective date of that act, the interest of the 
other person was enforceable and perfected, and that priority was established. 


History: Laws 2011, ch. 141, § 19. Effective dates. — Laws 2011, ch. 141, § 20 made §§ 
1 through 19, the Uniform Assignment of Rents Act, effec- 
tive January 1, 2012. 
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ARTICLE 1 
Restraints of Trade 


Sec. 

57-1-1. Contracts, agreements, combinations or conspira- 

cies in restraint of trade. 

57-1-1.1. Short title. 

57-1-1.2. Definition. 

57-1-2. Monopolies. 

57-1-38. Contracts for restraint of trade or monopoly void; 
civil liability of participants; injunctive re- 
lief; purchasers relieved from payment. 

Organizations exempted. 

Attorney general; investigation. 

Criminal penalty. 

Civil penalty. 

Attorney general; injunctive relief, 


Sec. : 

57-1-9. Election of remedies. 

57-1-10. District attorneys; enforcement. 

57-1-11. Judgment in favor of state as prima facie evi- 

dence. ; ) 

Limitations of actions. 

Actions involving interstate or foreign com- 
merce, 

Remedies cumulative. 

Construction. 

Lawful activities, 

Limitation on recovery of damages. 

Limitation of retail purchases unlawful. 

Violation of act; penalty. 


57-1-12. 
57-1-13. 


57-1-14. 
57-1-15. 
57-1-16. 
57-1-17, 
57-1-18, 
57-1-19, 


57-1-1. Contracts, agreements, combinations or conspiracies in 


restraint of trade. 


Every contract, agreement, combination or conspiracy in restraint of trade or commerce, any 
part of which trade or commerce is within this state, is unlawful. 


History: Laws 1891, ch. 10, § 1; C.L. 1897, § 1292; 
Code 1915, § 1685; C.S. 1929, § 35-2901; 1941 Comp,, § 
51-1101; 1953 Comp., § 49-1-1; Laws 1979, ch. 374, § 1; 
1987, ch. 37, § 1. 

Cross references. — For unfair trade practices gener- 
ally, see 57-12-1 to 57-12-22 NMSA 1978. 

For provision that actions of cooperative associations 
are not in restraint of trade, see 53-4-42 NMSA 1978. 

For cooperative marketing associations not being in:re- 
straint of trade, see 76-12-18 NMSA 1978. 

The 1987 amendment, effective June 19, 1987, deleted 
the Subsection A designation from the beginning, deleted 
"hereby declared to be" preceding "unlawful", and deleted 


Subsection B, concerning controlling the quantity, price or _ , 


exchange of goods in restraint of trade. 


ANNOTATIONS 
I. GENERAL CONSIDERATION, 
II. PARTIAL, REASONABLE OR INCIDENTAL RE- 
STRAINT. 
III. PROOF OF RESTRAINT. 


I, GENERAL CONSIDERATION. 


Underlying purposes behind both federal and 
state antitrust laws are same, to establish a public 
policy of first magnitude; that is, promoting the national 
interest in a competitive economy. United Nuclear Corp. 
v. General Atomic Co., 1979-NMSC-036, 98 N.M. 105, 597 
P.2d 290, cert. denied, 444 U.S. 911, 100 S. Ct. 222, 62 L. 
Ed. 2d 145 (1979). 

State action immunity doctrine. — The rationale 
underlying the state action immunity doctrine does not 
apply to causes of action brought pursuant to the New 
Mexico Antitrust Act, which does not implicate the rela- 
tionship between federal and state governments. City of 
Sunland Park v. Macias, 2008-NMCA-098, 1384 N.M. 216, 
75 P.3d 816, cert. denied, 134 N,M. 179, 74 P.3d 1071. 

State's trusts policy subject to legislature's con- 
trol and modification. — The policy of the state with 
reference to trusts and combinations in restraint of trade 
as declared in 57-1-1 to 57-1-38 NMSA 1978 is within the 


control of the legislature and subject to modification by it. 
Elephant Butte Alfalfa Ass'n v. Rouault, 1926-NMSC-009, 
33 N.M. 136, 262 P, 185. 

To be violative, contract's object or operation 
must restrict trade. — In order for a contract to be vio- 
lative of the statute, it must have been one having for its 
object, or which would operate to restrict trade or com- 
merce, or control the quantity, price or exchange of article 
in question: State v. Gurley, 1919-NMSO-017,.25 N.M. 283, 
180 P, 288. ) 

Mere refusal to sell, in itself, does not provide ba- 
sis for relief under this section. Rogers v. Consolidated 
Distribs.; Inc., 1981-NMCA-010, 95 N.M. 467, 623 P2d 
587, y 

Covenants not to compete. — Covenants not to 
compete that restrict employment present competing 
principles: the freedom to contract and the freedom to 
work, A covenant not to compete is enforceable if the 
restrictions imposed are reasonable. Whether there is a 
reasonable restraint depends on the facts of a particu- 
lar case. Covenants not to compete with reasonable re- 
straints will be enforced when they are not against pub- 
lic policy, and any detriment to the public interest in the 
possible loss of the services of the covenantor is more 
than offset by the public benefit arising out-of the pres- 
ervation of the freedom of contract. KidsKare v. Mann, 
2015-NMCA-064. 

In an action to enforce a covenant not to compete, 


‘where the covenant specifically provided for the amend- 
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ment of any provision found by a court to be overbroad 
or otherwise unenforceable, and further provided for the 
enforceability to the maximum extent deemed reasonable 
by such court, and that all provisions not found to be in- 
valid, illegal or unenforceable, in whole or in part, were to 
remain intact and enforceable, the district court did not 
err in reforming the covenant not to compete because the 
parties agreed to the type of reformation performed by the 
district court, KidsKare v, Mann, 2015-NMCA-064, 

Time period and distance restrictions in cov- 
enant not to compete were reasonable. — In an ac- 
tion to enforce a covenant not to compete, a one-year time 
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period and thirty-mile distance restriction were deemed 
reasonable and enforceable where the defendant con- 
ceded that a restriction of one or two years is frequently 
found to be reasonable in the field of dentistry and evi- 
dence showed that ninety percent of plaintiff's patients 
came from within a thirty-mile radius. KidsKare v. Mann, 
2015-NMCA-064, 

Fifteen-year noncompetition covenant in con- 
tract for sale of insurance business was not void as 
a restraint of trade. Bowen v. Carlsbad Ins, & Real Estate, 
Inc., 1986-NMSC-060, 104 N.M. 514, 724 P.2d 223, 

Conspiracy to fix prices is per se restraint of 
trade; this means that the reasonableness of the prices 
is not an issue, i.e., the "rule of reason" does not ap- 
ply to per se restraints of trade. State v. Ray Bell Oil 
Co,, 1983-NMCA-068, 101 N.M. 368, 683 P.2d 50, cert. 
quashed, 101 N.M. 362, 683 P.2d 44, appeal dismissed, 469 
U.S. 1030, 105 S, Ct. 498, 83 L. Ed. 2d 391 (1984). 

Tying arrangement exists when a seller conditions 
a buyer's purchase of a desired product (the tying prod- 
uct) on the buyer's agreement to purchase an undesired 
product (the tied product); a requirement by a manufac- 
turer that its dealers purchase all of the manufacturer's 
products is a tying arrangement often referred to as "full- 
line forcing," while a requirement that only a portion of 
the products be stocked is referred to as "representative- 
line forcing." Smith Mach. Corp. v. Hesston, Inc., 
1985-NMSC-004, 102 N.M. 245, 694 P.2d 501. 

Tying analysis should apply even though the business 
relationship at issue is solely between a manufacturer and 
a dealer without directly involving the ultimate consumer, 
Smith Mach. Corp. v. Hesston, Inc., 1985-NMSC-004, 102 
N.M. 245, 694 P.2d 501. 

Law reviews. — For article, "New Mexico Restraint 
of Trade Statutes - A Legislative Proposal, "see 9 N.M.L. 
Rey. 1 (1978-79), 

For article, "New Mexico Antitrust Law," see 9 N.M.L. 
Rev. 339 (1979), 

For note, "New Mexico Antitrust Law - Tying Arrange- 
ments Under the New Mexico Antitrust Act: Smith Ma- 
chinery Corp, v. Hesston, Inc.," see 16 N.M.L. Rev. 363 
(1986). 

Annual Survey of New Mexico Commercial Law, see 17 
N.M.L. Rev. 219 (1987). 

Am, Jur. 2d, A.L.R. and C.J.S. rdferendlisi — 54A 
Am. Jur. 2d Monopolies, Restraints of Trade, and Unfair 
Trade Practices §§ 784 et seq., 795. 

Contract to keep out of a particular business as an un- 
lawful restraint of trade, when independent of any other 
contract, 3 A.L.R. 250, 91 A.L.R. 980. 

Right of manufacturer, producer or wholesaler to con- 
trol resale price, 7 A.L.R. 449, 19 A.L.R. 925, 32 A.L.R. 
1087, 103 A.L.R. 1331, 125. A.L.R: 1335. 

Restrictive covenants in contracts of employment, 9 
A.L.R. 1456, 20 A.L.R. 861, 29 A.L.R, 1331, 52 A.L.R. 1362, 
67 A.L.R. 1002; 98 A.L.R. 963. 

Combination among farmers, 11 A.L.R. 1185, 1380 A.L.R. 
1326, i 
Validity of agreement by bailee of sisereinvenstality to 
purchase his supplies from bailor, 14 A.L.R. 114, 17 A.L.R, 
392. 

Application of principles of unfair competition to artis- 
tic or literary property, 19 A.L.R. 949. ' 

Combinations or agreements between insurance com- 
panies or insurance agents, 21 A.L.R. 543. 

Applicability of state antitrust act to interstate transac- 
tion, 24 A.L.R. 787. 

Cooperative marketing of farm products by producers! 
associations, 25 A.L.R. 1118, 33 A.L.R. 247, 47 A.L.R. 936, 
77 A.L.R. 405, 98 A.L.R. 1406, 12 A.L.R.2d 130. 

Boycott as violating antitrust laws or statutes prohibit- 
ing combinations in restraint of trade, 27 A.L.R. 656, 32 
A.L.R. 779, 116 A.L.R. 484, 
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Accessories, right of manufacturer to make its warran- 
ties conditional on nonuse of accessories manufactured by 
others, and to require its agents not to handle them, 29 
A.L.R. 235. 

Cemetery association's regulations as to pcrnsvextaht 
or care of lots as in restraint of trade, 32 A.L.R. 1417, 47 
A.L.R. 70. 

Public policy in respect of associations or combinations 
of public contractors and their rules and regulations, 45 
A.L.R. 549. 

Application of antitrust acts to combinations to main- 
tain prices of commodities as affected by reasonableness 
of prices fixed, 50 A.L.R..1000. 

Custom or contractual obligation against making for 
third person machine or device similar to that which one 
has contracted to make for another, 54 A.L.R, 1219. 

Stockholder's agreement not to engage in business in 
which corporation is engaged, 63 A.L.R. 316. 

Territorial scope permissible in covenants ancillary to 
sale of business or corporate stock against engaging in 
similar business, 78 A.L.R. 1088, 

Contract by seller of air transport business against en- 
gaging in competing business, 83 A.L.R. 378, 99 A.L.R. 
178, 155 A.L.R. 1026. 

Contract against use of property for specified purpose 
independent of any other contract, 91 A.L.R. 980. 

Constitutionality of statute as to combinations in re- 
straint of trade which predicates criminality upon reputa- 
tion or repute, 92 A.L.R, 1235. 

Collective labor agreements as in restraint of trade, 95 
A.L.R. 25, 

Contract for manipulation of securities for purpose of 
cornering market, 115 A.L.R. 283. 

Statute or ordinance as to weighing of merchandise sold 
in load‘or bulk lot as restraint of trade, 116 A.L.R. 246. 

Validity of covenant by seller of business not to enter 
employment of customers, clients or patrons of the busi- 
ness, 119 A.L.R. 1452. 

Legality of combination among building or construction 
contractors, 121 A.L/R. 345, 

Validity and effect of lessee's covenants as regards his 
activities after expiration of lease, 122 A.L.R. 1031. 

Original contract of employment, validity and enforce- 
ability of making of restrictive covenant not included in, 
but included in subsequent contract for continuance of 
employment, 152 A.L.R. 415. 

Provisions of articles or bylaws of nonprofit corporation 
or association formed by business competitors whereby 
the amount of dues of respective members varies accord- 
ing to the amount of business done by them, as contrary to 
public policy, 161 A.L.R. 795. 

Validity of contract for exclusive participation of person 
participating in or connected with entertainment enter- 
prise, 175 A.L.R. 631. 

Discounts permissible under Robinson-Patman amend- 
ment to the Clayton Act, 1 A.L.R.2d 276. 

Statute prohibiting restraint on profession, trade or 
business as applicable to restriction in agency contracts, 
3 A.L.R.2d 522. 

Restrictive agreement or covenant in respect of pur- 
chase or handling of petroleum products by operator of 
filling station as in restraint of trade or in violation of an- 
titrust statute, 26 A.L.R.2d 219. 

Enforceability of restrictive covenant, ancillary to em- 
ployment contract, as affected by duration of restriction, 
41 A.L.R.2d 15. 

Enforceability of covenant against competition, ancil- 
lary to sale or other transfer of business, practice, or prop- 
erty, as affected by duration of restriction, 45 A.L.R.2d 77, 
13 A.L.R.4th 661. 

Enforceability of covenant against competition, an- 
cillary to sale or other transfer of business, practice or 
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property, as affected by territorial extent of restriction, 46 
A.L.R.2d 119, 13:A.L.R.4th 661. 

Validity, construction, and effect of lessor's covenant 
against use of his other property in competition with the 
lessee-covenantee, 97 A.L.R.2d 4. 

Validity and construction of contractual restrictions on 
right of medical practitioner to practice, incident to sale of 
practice, 62 A.L.R.3d 918. 

Validity and construction of contractual restrictions on 
right of medical practitioner to practice, incident to part- 
nership agreement, 62 A.L.R.3d 970. 

Validity and construction of contractual restrictions on 
right of medical practitioner to practice, incident to em- 
ployment agreement, 62 A.L.R.3d 1014. 

Statute prohibiting buyer or seller of commodities from 
fixing prices in one locality higher or lower than in an- 
other, 67 A.L.R.8d 26, 

Application of state antitrust laws to activities or prac- 
tices of real estate agents or associations, 22 A.L.R.4th 103. 

Validity, construction, and application of state statu- 
tory provision prohibiting sales of commodities below cost 
- modern cases, 41 A.L.R.4th 612. 

Validity, construction, and application of state statute 
forbidding unfair trade practice or competition by dis- 
criminatory allowance of rebates, commissions, discounts, 
or the like, 41 A.L.R.4th 675. 

Provisions of insurance company's contract with inde- 
pendent insurance agent restricting competitive place- 
ments by agent as illegal restraint of trade under state 
law,42 A.L.R.4th 1072. 

Propriety, under state law, of manufacturer's or suppli- 
er's refusal to sell medical product to individual physician, 
hospital, or clinic, 45 A.L.R.4th 1006. 

Health provider's agreement as to patient's copayment 
liability after award by professional service insurer as un- 
fair trade practice under state law, 49 A.L.R.4th 1240. 

Covenants to reimburse former employer for lost busi- 
ness, 52 A.L.R.4th 189. 

Enforceability of sale-of-business agreement not to 
compete against ponsigper or nonowning signer, 60 
A.L.R.4th 294. 

Anticompetitive ebro aerial spray dust business, 
60.A.L.R.4th 965. 

Constitutional: right to jury trial in cause of action 
under state unfair or deceptive trade practices law, 54 
A.L.R.6th 631, 

Damages recoverable by victim of discrimination in vio- 
lation of Robinson-Patman Act, 9 A.L.R, Fed, 279, 

Validity, construction and application of provisions of 
Robinson-Patman Act regarding furnishing services or fa- 
cilities, 24 A.L.R. Fed, 9 

Reciprocal dealing as violation of Dieu hes Amtitenat 
Act (15 USC § 1.et seq.) and Clayton Antitrust Act (15 
USC § 12 et seq.), 69 A.L.R. Fed. 330. 

Fraudulent concealment, so as to toll statute of limita- 
tions, as presenting common question of proof in antitrust 
class action, 70 A.L.R. Fed, 498. 

"Target area" doctrine as basis for determining stand- 
ing to sue under § 4 of Clayton Act (15 USC § 15) allowing 
treble damages for violation of antitrust laws, 70 A.L.R. 
Fed, 637, 

"Sham" exception to application of Noerr-Pennington 
Doctrine, exempting from federal antitrust laws joint ef- 
forts to influence governmental action, 71 A.L.R. Fed. 723. 

Standing of private party, under § 16 of Clayton Act (15 
U.S.C. § 26) to seek injunction to prevent merger or acqui- 
sition allegedly prohibited under § 7 of the act (15 U.S.C. § 
18), 78 A.L.R. Fed, 159. 

Vertical restraints on sales territory or location as viola- 
tive of § 1 of Sherman Act (15 USC § 1) - pastiGTE Sylva- 
nia cases, 92 A.L.R. Fed. 436, 

58. C.J.S. Monopolies $§ 19, 56 et seq. 
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II. PARTIAL, REASONABLE OR INCIDENTAL 
RESTRAINT. 


Partial and reasonable restraints with consider- 
ation are valid. — Contracts only in partial restraint 
of any particular trade or employment, if founded upon a 
sufficient consideration, are valid and enforceable, if the 
restraint be confined within limits which are no larger 
and wider than the protection of the party with whom the 
contract .is made may reasonably. require. Nichols v. An- 
derson, 1989-NMSC-028, 43 N.M. 296, 92 P.2d 781; Excel- 
sior Laundry Co. v. Diehl, 1927-NMSC-007, 32 N.M,.169, 
252.P. 991. 

Some restrictive franchise provisions may be 
valid. — Franchise agreement prohibiting sale of compet- 
ing products from a specified location was a partial and 
reasonable restraint of trade and did not violate this sec- 
tion. Yarborough v. Harkey, 1960-NMSC-064, 67 N.M. 204, 
354 P.2d 137, 

Anti-competition agreement void unless inciden- 
tal to general or principal transaction, — A naked 
agreement by one party not to engage in business in com- 
petition with another party is in contravention of public 
policy and therefore void, unless such agreement and re- 
striction be incidental to some general or principal trans- 
action. Its main object must. not be to stifle competition. 
Nichols v. Anderson, 1989-NMSC-028, 43 N.M. 296, 92 
P.2d 781; Gross, Kelly & Co, v. Bibo, 1914-NMSC-085, 19 
N.M. 495, 145 P. 480. 

Refraining from engaging in business valid if 
subsidiary, — An agreement to refrain from engaging in 
a certain business or profession within reasonable limits 
of time and place is valid if subsidiary to other legitimate 
purposes such as the sale or disposal of property, business 
or good will. Nichols v, Anderson, 1989-NMSC-028, 43.N.M. 
296, 92 P.2d 781; Thomas v, Gavin, 1910-NMSC-060, 15 
N.M. 660, 110 P, 841; Gallup Elec, Light Co. v, Pacific im: 
provement Co., 1911-NMSC- 012, 16 N.M. 86, 113 P, 848; 
Gross, Kelly & ‘Co. v, Bibo, 1914- NMSO- 085, 19 N.M. 495, 
145 P. 480; Gonzales v. Reynolds, 1929-NMSC- 018, 34 
N.M. 35, 975 P, 922, 


III, PROOF OF RESTRAINT. 


Compliance with federal substantive law as it re- 
lates to oligopolies, — To ensure uniform application of 
federal and state laws-in antitrust actions under the Anti- 
trust Act, 57-1-1 to 57-1-15 NMSA 1978, involving oligopo- 
lies, such as the tobaccoindustry, which are by nature in- 
terdependent such that it is likely that when one company 
acts in a certain manner, the other firms will determine 
whether it is.in their best interest to follow the leader's 
action, plaintiffs must meet the standard of federal sub- 
stantive antitrust law which requires that to show that 
there was an unlawful agreement, plaintiffs must present 
evidence that tends to exclude the possibility that defen- 
dants acted independently or plaintiffs cannot meet their 
burden of establishing a genuine issue:of material fact to 
withstand summary judgment for defendants. Romero v. 
Philip Morris, Inc,,\2010-NMSC-035, 148 N.M. 713,242 
P.3d 280, rev'g, 2009-NMCA-022, 145 N.M. 658, 203 P.3d 
873. 

Evidence of "plus factors" did not exclude the pos- 
sibility of independent action. — Where plaintiffs al- 
leged that defendants engaged in an agreement to fix the 
price of cigarettes; defendants were large manufacturers 
of cigarettes; defendant Philip Morris reduced whole- 
sale prices on all brands; the other defendants followed 
the price reductions; defendants then began to increase 
wholesale prices.in near lock-step fashion; and plaintiffs 
offered evidence of parallel pricing behavior, the econo- 
mies of the marketplace, motivation to conspire, con- 
densation of price tiers, actions contrary to self-interest, 
conspiratorial meetings in foreign markets, a smoking 
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and health conspiracy, defendants monitoring the mar- 
ket through a business data service, opportunities to 
conspire, and pricing decisions made at high levels, the 
district court properly granted summary judgment for 
defendants, because plaintiffs' evidence was just as con- 
sistent with lawful, independent actions as it was with 
price fixing and did not exclude independent conduct that 
was required to raise a genuine issue of material fact that 
there was an agreement among defendants to fix the price 
of cigarettes and, because defendants offered evidence of 
fierce retail competition that undermined the plausibility 
of a price-fixing agreement, that wholesale prices did not 
exceed the wholesale price levels that existed at the time 
defendants began to lower prices until almost five years 
later, and that plaintiffs' expert acknowledged that it was 
just as likely that defendants would have behaved in the 
same manner if they were acting independently and not 
under a price-fixing agreement. Romero v. Philip Morris, 
Inc, 2010-NMSC-035, 148 N.M. 718, 242: P.3d 280, rev'g 
2009-NMCA-022, 145 N.M, 658, 208 P.3d 873. 

Conscious parallelism. — Behavior of market partici- 
pants that is characterizable as mere conscious parallel- 
ism, which is parallel price changes by firms in a concen- 
trated market who recognize their independence, does not 
satisfy the conspiracy element required by 57-1-1 NMSA 
1978. Romero v, Philip Morris, Inc., 2009-NMCA-022, 145 
N.M. 658, 203 P.3d 873; rev'd, Romero v. Philip Morris, 
Inc,, 2010-NMSC-035,148 N.M, 718, 242 P.8d 280. 

Evidence to rule out conscious parallelism. — Tes- 
timony by a qualified economics expert that the character 
or degree of parallelism actually exhibited by prices ex- 
ceeds the parallelism that economic theory predicts would 
result from independent competitive behavior is evidence 
that tends to exclude the possibility that firms in a con- 
centrated market acted independently. Romero v. Philip 
Morris, Inc., 2009-NMCA-022, 145 N.M. 658, 203 P.3d 873; 
rev'd, Romero v. Philip Morris, Inc., 2010-NMSC-035, 148 
N.M. 713, 242 P.3d 280. 

Where the plaintiff alleged that cigarette manufactur- 
ers conspired during a seven year period to fix the prices 
of cigarettes in New Mexico and where the plaintiff's 
evidence showed that during the seven year period the 
tobacco industry exhibited an unprecedented degree of 
parallelism; what had previously been ten price tiers had 
been consolidated into two price tiers; twelve in-tandem 
increases occurred in the prices of both premium and 
discount cigarettes; the multi-variable, multi-price-tier 
parallelism went well beyond the price leadership within 
a single-tier market demonstrated by the cigarette in- 
dustry prior to the introduction of generic cigarettes; 
and the parallelism involved parallelism among market 
tiers that formerly had been in vigorous competition, 
the evidence allowed a reasonable fact finder to reject 
conscious parallelism as a plausible explanation for the 
parallelism in the cigarette industry, thereby leaving the 
competing inference of conspiracy as the most likely ex- 
planation for the parallelism. Romero v. Philip Morris, 
Inc,, 2009-NMCA-022, 145 N.M. 658, 208 P.3d 873; rev'd, 
Romero v. Philip Morris, Inc., 2010-NMSC-035, 148 N.M. 
7138, 242 P.3d 280. abe y 

To establish an antitrust law violation, the plain- 
tiff must show a conspiracy or combination among two 
or more persons and an unreasonable restraint of trade 
due to this combination or conspiracy. Clough v, Adventist 
HealthSys., Inc., 1989-NMSC-056, 108 N.M. 801, 780 P.2d 
627. 

Mere contacts and communications, or the mere op- 
portunity to conspire, among antitrust defendants is in- 
sufficient evidence from which to infer an anticompeti- 
tive conspiracy in the context of the denial of hospital 
surgical privileges. Clough v. Adventist Health Sys., Inc., 
1989-NMSC-056, 108 N.M. 801, 780 P.2d 627. 
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Must show scheming and attempt to combine 
with others. — Where contract between distributor 
and manufacturer is alleged to violate antitrust acts as 
in restraint of trade, it is not enough to show that the 
manufacturer has schemed ‘and labored to effect restraint 
of trade. It must be shown that it has contracted or com- 
bined with others to that end. WT: Rawleigh Co. v. Jones, 
1935-NMSC-056, 39 N.M. 381, 47 P.2d 906. 

Proof of per se illegal tying arrangement. — To 
prevail on a claim that a tying arrangement is per se 
illegal, a plaintiff must prove the existence of three dis- 
tinct elements: (1) a scheme involving two distinct prod- 
ucts whereby a buyer must purchase the tied product in 
order to obtain the tying product; (2) a seller possessing 
sufficient economic power in the tying product market to 
appreciably restrain competition in the tied product mar- 
ket; and (3) an arrangement affecting a not insubstantial 
amount of commerce. Smith Mach. Corp. v. Hesston, Inc., 
1985-NMSC-004, 102 N.M. 245, 694 P.2d 501. 

Prima facie case of per se antitrust violation in 
tying arrangement was presented where dealer was 
compelled to purchase tractors in order to obtain wind- 
rowers and other equipment, where manufacturer's eco- 
nomic power in tying product was demonstrated by a 30% 
market share and where amount of commerce foreclosed 
ranged from $100,000 to $300,000. Smith Mach. Corp. v. 
Hesston, Inc., 1985-NMSC-004, 102 N.M. 245, 694 P.2d 
501. 

Indictment which shows only large profit alleges 
no violation, — An indictment under this section or 
57-1-2 NMSA 1978 alleging a contract whereby another 
would obtain the selling agency for all broom corn pro- 
duced by farmers in the vicinity, and would sell it. to de- 
fendant at $150 per ton, when it was then worth $350 per 
ton, did not show a violation of the statute, State v. Gurley, 
1919-NMSC-017, 25 N.M. 233, 180 P, 288. 

Allegations insufficient if related only to inter- 
state sales. — Allegations of the proposed counterclaim 
held insufficient where, even though filed pursuant to 
New Mexico statutes, they related solely to purchases and 
sales made in interstate commerce and contained no alle- 
gations of an unlawful agreement, combination or conspir- 
acy to restrict or monopolize trade or commerce within the 
state of New Mexico as required by 57-1-1 through 57-1-3 
NMSA 1978. State ex rel. Pennsylvania Transformer Div, 
v. Electric. City Supply Co., 1964-NMSC-136, 74 N.M. 295, 
393, P.2d 325, © 

Both interstate and intrastate violations alleged. 
—. Assuming, arguendo, that the New Mexico antitrust 
and price discrimination statutes involved apply only to 
intrastate commerce, plaintiffs' affidavit accompanying 
their opposition to the defendant's motions to dismiss 
averred that plaintiffs complained of unfair competition 
within New Mexico as well as between New Mexico and 
Texas distributors, and since the mere fact that plaintiffs' 
volume had increased would not negate the possibility of 
actual harm, the motions to dismiss were denied. Ingram 
uv. Phillips Petroleum Co., 252 F. Supp. 674 (D.N.M. 1966). 

Issue of competition involves questions of geo- 
graphic proximity and marketing practices. Where 
one defendant company had distributed entirely through 
jobbers and with the company itself absorbing any loss as 
a result of price reductions in the area during the period 
in question so that all jobbers retained the same profit 
margin before and after the alleged price discrimination, 
and furthermore, where the nearest jobber to plaintiff 
was too distant geographically (54 miles) to be consid- 
ered in competition with him, it was held that plaintiff 
itself negated any possibility of establishing a competi- 
tive relationship with defendant under either the United 
States or New Mexico antitrust laws, and that defendant's 
pricing policies, different from the policies of the other 
defendants, were inconsistent with plaintiffs' conspiracy 


© 2022 State of New Mexico, New Mexico Compilation Commission. All rights reserved. 


57-1-1.1 TRADE PRACTICES AND REGULATIONS 571-2 


count» which basically alleged selective price reductions claims and that defendants intentionally withheld infor- 
to monopolize the gasoline distributors market; thus, in mation in the state,case, and where the plaintiff main- 
the absence of any basis for allegations of competition or tained that because the state court summary judgment 
conspiracy on the part of defendant, the claims against was based on insufficiency of the evidence, rather than 
it were dismissed and its motion, for summary judgment litigation of actual factual issues, preclusion did not apply, 
was granted. Ingram v, Phillips Petroleum Co., 252) F. preclusion still applied; the plaintiff was afforded a full 
Supp. 674 (D.N.M. 1966), and fair opportunity to litigate his claims, there was no 
Transcript must show lack of alleged violator's evidence that defendants had fraudulently withheld evi- 
justification. — Where plaintiff sued board of realtors al- dence, and the state court had considered the merits of all 
leging a combination in restraint of trade, a combination the claims. Clough v. Rush, 959 F.2d 182 (10th Cir, 1992), 
tending to monopolize trade and that he was injured by Wholesalers may refuse to sell when goods used 
the alleged combination, but where there was no reference illegally. — These provisions do not make it unlawful 
in the transcript to items which tended to show or raise for either a wholesaler or a group of wholesalers to re- 
a factual issue as to lack of justification for the board's fuse to sell their goods to a firm or individual intending to 
practices, as was required by former 21-2-1(15)(6), 1953 use them in contravention of law. 1943-44 Op. Att'y Gen. 
Comp., the trial.court's summary judgment was affirmed No, 43-4402, 
on procedural grounds by the court of appeals, Wilson v, City ordinance should regulate hotel's solicita- 
Albuquerque Bd. of Realtors, 1971-NMCA-090, 82 NLM, tion on railroad station grounds. — The practice of 
717, 487 P.2d 146. a railroad company in excluding from its station grounds 
Preclusion based on insufficiency of a phate ~- solicitors for certain hotels for the benefit of other hotels 
Where a plaintiff argued that:preclusion should not have should be regulated by city ordinance. 1912-13 Op. Att'y 
applied because he was not given an opportunity in the Gen. 13-1054, 


state case to pursue discovery to prove his conspiracy 


§7-1-1.1. Short title, 
Sections 57-1-1 through 57-1-15 NMSA 1978 may be cited as the "Antitrust Act". 


History: 1978 Comp., § 57-1-1.1, enacted by Laws ANNOTATIONS 


1979, ch. 374, § 2, . 
Compiler's eee — Although this section defines Law reviews. — For article, "New Mexico Restraint 


the Antitrust Act as 57-1-1 through 57-1-15 NMSA 1978, of Trade Statutes - A Legislative Proposal," see 9 N.M.L, 
Laws 1987, Chapter 37 seems to add 57-1-16 and 57-1-17 Rev. 1 (1978-79), | 
NMSA 1978 to the Antitrust Act. 


57-1-1.2. Definition. 


As used in the Antitrust Act, "person" means an individual, corporation, business trust, partner- 
ship, association or any governmental or other legal entity with the exception of the state, except 
as used in Subsection B of Section 57-1-8 NMSA 1978, and the United States. 


History: 1978 Comp., § 57-1-1.2, enacted by Laws NMSA 1978" for "of New Mexico" following ' saat ee ex- 


1979, ch. 374, § 3; 1987, ch. 37, § 2. . ception of the state.” i 
Compiler's notes. — Although this ebatitie defines 

the Antitrust Act as 57-1-1 through 57-1-15 NMSA 1978, ANNOTATIONS 

Laws 1987, Chapter 37 seems to: add 57-1-16 and 57+1-17 Law reviews. — For article, "New Mexico Restraint 

NMSA 1978 to the Antitrust Act. of Trade Statutes - A Legislative Proposal, "see 9 N.M.L. 
The 1987 amendment, effective June 19, 1987, sub- Rev. 1 (1978-79), 


stituted "except as used in Subsection B of Section 57-1-3 


57-1-2. Monopolies. 


__.It is hereby declared to be unlawful for any person to monopolize or attempt to monopolize, or 
combine or conspire with any other person or persons to monopolize, swatle or commerce, any part 
of which trade or commerce is within this state. 


History: Laws 1891, ch, 10, § 2; C.L. 1897, § 1298; For’ insurance trade practices, see 59A-16-1 et ‘seq. 


Code 1915, § 1686; C.S, 1929, § 35-2902; 1941. Comp., § NMSA 1978. 

51-1102; 1953 Comp., § 49-1-2; Laws 1979, ch, 374, § 4. For unfair competition in the liquor trade, see 60-8A-1 
Cross references. — For monopolies being prohibited NMSA 1978. ©. 1 

in the exhibition of ,motion. pictures, see 57-5-3 NMSA Compiler's notes, — The ‘cases annotated under 57 


1978. 1-1 NMSA 1978 are also applicable to this section. 
For provisions prohibiting paaioectake in the finenting Ae 
of automobiles, see 57-11-1 to 57-11-18 NMSA 1978, 
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ANNOTATIONS Picketing as violation of antitrust act, 6 A.L.R. 934, 16 
A.L.R. 230, 27 A.L.R: 651; 32 A.L.R. 779, 116 A.L.R. 484. 


Attempt to monopolize shown. — A competing sys- "Open competition plan," "gentleman's agreement," and 


tem clause within a revenue bond issued by a county dem- the like, as violation of antitrust acts, 21.A.L.R. 1109. 
onstrated on its face an attempt to monopolize the sale Monopoly insdiiamadtiohnd sich: pictures, 26-A.L.R 
of water services within the county by prohibiting the li- 369. , ennee 
censing of competitors and by requiring all residents to 


, L b ithin statut - 
connect to the county's system. City of Sunland Park v. lies, 31 rit P ieee ihe grag age to sagan 


Mette , Rear vies N.M, 216, 75 P.3d 816, cert, Removal or attempted removal of one from field of com- 

enied, -M. 179, 74 P.3d 1071, ‘ petition by inducing him to enter another's employment 
State action immunity doctrine. — The rationale as violation of antimonopoly act, 74 A.L.R. 289. 

underlying the state action immunity doctrine does not Taxation of common carriers by automobile as creating 

apply to causes of action brought pursuant to the New monopoly, 75.A.L.R. 46 

Mexico Antitrust Act, which does not implicate the rela- : emir 

tionship between federal and state governments. City of takel hiatentine Treat : 

: quirements of a commodity from, the 
Sunland Park v, Macias, 2003-NMCA-098, 134 N.M. 216, other party as contrary to public policy or antimonopoly 
75 P.3d 816, cert. denied, 134 N.M. 179, 74 P.3d 1071, statute, 83-A.L.R. 1173. 

Restrictions against liquor sales in deeds not Statute providing for sale of intoxicating liquor by state 


against public policy. — In suit to enforce deed restric- or state agencies as within constitutional prohibition of 
tions against sale of intoxicating liquors, except in deeds creation of monopolies, 121-A.L.R, 303. 


or Aa eine Ee Ne certain block in city, where all other Validity of statute or ordinance relating to faxtoalittin 
eeds executed by same vendor contained such restric- bus service a8 against objection based upon monopolistic 


Contract by one party to sell his entire output to, or to 


tion, the refusal of court to find that purpose. of such ven- tendency or effect, 159 A.L.R. 821. 

dor in his attempt. to enforce such restriction and to enjoin Participation in a legal combination as defense to action 
sale of such liquors was to create a monopoly or perpetu- under antitrust act; 160 A.L.R: 381. 

ity in itself and its assigns and successors was not error Validity, under state constitutions, of nonsigner provi- 
nor was such restriction against public policy. Alamogordo sions of Fair Trade Laws, 60.A.L.R.2d 420, 

NiMprOp ethane Ce v, Prendergast, 1940-NMSC-075, 45 Application to banks and banking institutions of anti- 

M, 20, 199 ad 254. ; " " { monopoly or antitrust laws, 83 A.L.R.2d 374. 

Law reviews. — For article, "New Mexico Restraint Reciprocal dealing as violation of Sherman Antitrust 
of Trade Statutes - A Legislative Proposal,” see 9 N.M.L. Act (15 USC § 1 et seq.) and Clayton Antitrust Act (15 
Rey. 1.(1978-79), USC § 12 et seq.), 69 A.L.R. Fed. 330. 

For article, "New Mexico Antitrust Law," see 9 N.M.L. 58 C.J,S. Monopolies §§ 19, 56 et seq. 


Rev, 339 (1979). 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 54A 
Am. Jur. 2d ‘Monopolies, Restraints of Trade and Unfair 
Trade Practices §§ 781, 794. 


57-1-3. Contracts for restraint of trade or monopoly void; civil 
liability of participants; injunctive relief; purchasers 
relieved from payment. 


A. All contracts and agreements in violation of Section 57-1-1 or 57-1-2 NMSA 1978 shall be 
void, and any person threatened with injury or injured in his business or property, directly or in- 
directly, by a violation of Section 57-1-1 or 57-1-2 NMSA 1978 may bring an action for appropriate 
injunctive relief, up to threefold the damages sustained and costs and reasonable attorneys' fees. 
If the trier of fact finds that the facts so justify, damages may be awarded in an amount less than 
that requested, but not less than the damages actually sustained. 

B. The attorney general may bring an action under Subsection A of this section on behalf of the 
state, a political subdivision thereof or any public agency. 

C. In any action under this section; any defendant, as a partial or rn icomplete defense against 
a damage claim, may, in order to avoid duplicative liability, be entitled to prove that the plaintiff 
purchaser or seller in the chain of manufacture, production, or distribution who paid any over- 
charge or received any underpayment, passed on all or any part of such overcharge or underpay- 
ment to another purchaser or seller in such chain. 

D. For the purposes of this section, "business or property" includes business or havibesiiuadd 
purchases ‘and business and nonbusiness injuries, 


History: Laws 1891, ch. 10, § 3; C.L. 1897, § 1294; ANNOTATIONS 


L 1907, ch. 18, § 1; C 1915, § 1687; C.S, 1929, § watt 
ae 2903; ier aia! § Ba a ie Cone § yg Standing. — Plaintiff alleged that defendant forced 


Laws 1979, ch. 374, § 5. merchants who accepted defendants' credit cards to also 

Compiler's cele Mey -—,The cases annotated under 67- accept defendant's debit cards which resulted in higher 

1-1 NMSA 1978 are also applicable to this section. debit processing fees for merchants who were forced to 
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pass the cost on to their customers in the form of higher 1979-NMSC-036, 93 N.M. 105, 597 P.2d 290, cert. denied, 
prices for retail goods; plaintiff sought class certifica- 444 U.S, 911, 100 S. Ct. 222, 62 L. Ed. 2d 145. 

tion on behalf of New Mexico consumers; plaintiff was Most effective relief is declaring contract void. 
not a consumer or a competitor in the market for credit — Because the New Mexico Antitrust Act does not pro- 
and debit card services provided by defendants; plain- vide for treble damages as available to federal litigants, 
tiff's allegations did not show that plaintiff was directly the ability to have a contract declared void is the most 
harmed by the actions of defendants or that plaintiff was effective tool provided by New Mexico law. United Nuclear 
indirectly harmed through the chain of distribution of the Corp. v. General Atomic Co,, 1980-NMSC-094, 96 N.M, 
debit card services; plaintiff was a consumer of goods sold 155, 629 P.2d 231, appeal dismissed, 451 U.S. 901, 101 S. 
by merchants who happened to be part of the affected Ct, 1966, 68 L, Ed. 2d 289 (1981). 

market; the merchants who were directly affected by the Arbitration agreements in void contract unen- 
alleged tying arrangement and who were a better plaintiff forced. — The Federal Arbitration Act does not require 
had participated in litigation against defendants under enforcement of arbitration agreements contained in con- 
federal antitrust laws; plaintiff's damages were specula- tracts which are themselves void by operation of a state 
tive because the charges paid by plaintiff on retail items law which applies to contracts generally. United Nuclear 
were based on numerous independent factors other than Corp. v. General Atomic Co., 1979-NMSC-036, 93 N.M. 
the fees charged by defendants; apportioning damages 105, 597 P.2d 290, cert. denied, 444 U.S. 911, 100 S. Ct. 
among class members would be a complex task; and there 222, 62 L. Ed. 2d 1465. 

was a risk of duplicative damages that were paid in prior Law reviews. — For article, "New Mexico Restraint 
federal antitrust litigation based on the same issue, plain- of Trade Statutes - A Legislative Proposal," see 9 N. M. L. 
tiff lacked standing to bring a claim against defendants Rey. 1 (1978-79). 

under the New Mexico Antitrust Act for the alleged ty- For article, "New Mexico Antitrust Law," see 9 N.M.L. 
ing scheme that forced merchants to accept defendants' Rev. 339 (1979). 

debit cards at inflated transaction-fee rates. Nass-Romero Am. Jur, 2d, A.L.R. and C.J.S. references. — Right 
v. Visa USA, Inec., 2012-NMCA-058, 279 P.3d 772. of one not a party to a combination or contract in restraint 

Transfer of counterclaim sharing factual ques- of trade, to maintain suit to enjoin same or to recover 
tions with other action. — Where an antitrust coun- damages he suffers by reason thereof, 92 A.L.R. 185. 
terclaim and actions already pending in another district Stockholder's action as remedy to recover damages for 
share numerous complex factual questions, transfer of the violation of antitrust laws, 36 A.L.R.2d 1345, 
antitrust counterclaim is necessary to prevent duplicate Validity of contract between public utilities, other than 
discovery, eliminate any possibility of conflicting pretrial carriers, dividing territory and customers, 70 A. L R.2d 1326. 
rulings and conserve time and effort for the parties, the Propriety, under state law, of manufacturer's or suppli- 
witnesses and the judiciary. In re Uranium Indus, Anti- er's refusal to sell medical product to individual physician, 
trust Litigation, 466 F. Supp. 958 (D.N.M. 1979). hospital, or clinic, 45 A.L.R.4th 1006. 

Both public and private actions contemplated. Divestiture as available relief under § 16 of Clayton Act 
— The antitrust laws of this state and nation contem- (15 U.S.C.S. § 26) in actions by private parties, 77 A.L.R. 
plate both public and private actions against those who Fed. 509. 
may have violated them. United Nuclear Corp. v. General Standing of private party under § 16 of Clayton Act 
Atomic Co., 1980-NMSC-094, 96 N.M. 155, 629 P.2d 231, (15 U.S.C.S. § 26) to seek injunction to prevent merger or 
appeal dismissed, 451 U.S. 901, 101 S. Ct. 1966, 68 L. Ed. acquisition allegedly prohibited under § 7 of the act (15 
2d 289 (1981). US.C.S, § 18), 78 A.L.R. Fed. 159. 

Arbitration inappropriate for antitrust claims. Propriety of preliminary injunctive relief in private 
— The public interest in the enforcement of antitrust antitrust actions involving dealership terminations, 79 
laws makes antitrust claims inappropriate subjects for A.L.R. Fed. 44. 
arbitration. United Nuclear Corp. v. General Atomic Co., 58 C.J.S. Monopolies §§ 80 et seq. 


57-1-4. Organizations exempted. 


The labor of a human being is not a commodity or article of commerce. No law against monopo- 
lies or combinations in restraint of trade shall be held or construed to forbid the existence and 
operation of natural gas marketing, labor, agricultural or horticultural organizations instituted 
for purposes of mutual help and not having capital stock or conducted for profit to the organiza- 
tion or to forbid or restrain individual members of such organizations from lawfully carrying out 
the objects thereof; nor shall such organizations or the members thereof be held or construed to 
be illegal combinations or conspiracies in restraint of trade under any law against monopolies or 
combinations in restraint of trade. No natural gas marketing organization exempted herein shall 
be organized in such a manner so as to control more than ten percent of the natural gas market. 
Nothing in this section shall be held or construed to justify any restraint of trade or restriction of 
competition except such as is incident to the protection and promotion of the interests of the mem- 
bers of such organizations, in view of their situation and circumstances, but such organizations 
and their objects and the effectuation thereof shall prima facie be presumed to be in reasonable 
restraint of trade or restriction of competition. 
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History: Laws 1923, ch. 37, § 1; C.S. 1929, § 35-2904; 
1941 Comp.,, § 51-1104; 1953 Comp., § 49-1-4; 1987, ch. 
2438, § 1. . 

The 1987 amendment, effective June 19, 1987, in- 
serted "natural gas marketing" preceding "labor" in. the 
second sentence, added the third sentence, and made mi- 
nor stylistic changes throughout the section. 


ANNOTATIONS 


Monopoly is not purpose of cooperative mar- 
keting associations. Elephant Butte Alfalfa Ass'n v. 
Rouault, 1926-NMSC-009, 33 N.M. 136, 262 P, 185, 

Cooperative marketing associations may enforce 
exclusive sales contracts. — A cooperative marketing 


association without capital stock; and operated for a mu- 
tually beneficial purpose, may enforce performance of a 
grower's contract to sell his alfalfa to it exclusively. E/- 
ephant Butte Alfalfa Ass'n v. Rouault, 1926-NMSC-009, 33 
N.M, 186, 262 P. 185. 

Law reviews. — For article, "New Mexico Restraint 
of Trade Statutes - A Legislative Proposal," see 9 N.M.L. 
Rev, 1 (1978-79). 

For article, "New Mexico Antitrust Law," see 9 N.M.L. 
Rev. 339 (1979). 


' Am, Jur, 2d, A.L.R. and C.J.S. references. — Refusal 


of labor union to work on materials produced or trans- 
ported by nonunion labor, 52:A.L.R. 1147, 54 A.L.R. 806. 
58 C.J.S. Monopolies §§ 145 to 149, 167 to 169. 


57-1-5. Attorney general; investigation. 


A. If the attorney general has reasonable cause to believe that a person has information or 
may be in possession, custody or control of any document or other tangible object relevant to a civil 
investigation for violation of Section 57-1-1 or 57-1-2 NMSA 1978, he may, before bringing any 
action, apply to the district court of Santa Fe county for approval of a civil investigative demand, 
demanding, in writing, such person to appear and be examined under oath, to answer written 
interrogatories under oath, or to produce the document or object for inspection and copying. The 
demand shall: 

(1) be served upon the person in the manner required for service of process in this state, 
or, if the person cannot be found or does not reside or maintain a principal place of business within 
this state, in the manner required for service of process in the state in which the person resides, 
maintains a principal place of business or can be found; 

(2) describe the nature of the conduct under investigation; 

(3) describe the class or classes of documents or objects with sufficient definiteness to per- 
mit them to be fairly identified, if the production of documents or objects is requested; 

(4) contain a copy of the written interrogatories, if answers to written interrogatories are 
sought; 

(5) prescribe a reasonable time at which the person must appear to testify, within which 
to answer the written interrogatories or within which the document or object must be produced; 

(6) specify a place for the taking of testimony or for production and designate a person who 
may be an authorized employee of the attorney general, to be custodian of the document or object; 
and 

(7) contain a copy of Subsections B, C and D of this section. 

No demand to produce a document or object for inspection and copying shall contain any re- 
quirement which would be unreasonable or improper if contained in a subpoena duces tecum is- 
sued in a civil proceeding by a district court of this state. 

The district court shall approve the demand if it finds that the attorney general has reasonable 
cause to believe that a person has information or may be in possession, custody or control of any 
document or other tangible object relevant to a civil investigation for violation of Section 57-1-1 or 
57-1-2 NMSA 1978 and that the demand is proper in form. A demand shall not be issued without 
approval of the district court. | 7 

B. Ifa person fails to comply with the written demand served upon him under the provisions 
of Subsection A of this section, the attorney general may file in the district court of the county in 
which the person resides or in which he maintains a principal place of business within this state 
or of the county of Santa Fe if the person neither resides nor has a principal place of business in 
this state a petition for an order to enforce the demand. Notice of hearing the petition and a copy 
of the petition shall be served upon the person, who may appear in opposition to the petition. If 
the court finds that the demand is proper in form and there is reasonable cause to believe that the 
person has information or may be in possession, custody or control of any document or other tan- 
gible object relevant to a civil investigation for violation of Section 57-1-1 or 57-1-2 NMSA 1978, 
the court shall order the person to comply with the demand, subject to any modification that the 
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court may prescribe. Upon motion by the person and for good cause shown, the court may make 
any further protective order in the proceedings that justice requires. ° 

C.. Prior to the filing of an action under the provisions of the Antitrust Act for the wiolation. un- 
der investigation, any testimony taken or material produced under this section shall be kept con- 
fidential by the attorney general unless confidentiality is waived by the person being investigated 
and the person who has testified, answered interrogatories or produced material, or disclosure is 
authorized by the court. All court records, including docket, application, petitions, motions and 
other papers filed under this section shall be open to inspection only to the attorney general and 
the person upon whom the demand for which inspection is sought has been served, unless other- 
wise ordered by the court. 

D. Any person compelled to appear under this section mi required to testify under oath may 
be accompanied, represented and advised by counsel. An objection may properly be made, received 
and entered upon the record when it is claimed that such person is entitled to refuse to answer the 


question on grounds of any constitutional or other Bie right or privilege. 


History: 1978 Comp., § 57-1-5, enacted by Laws, 
1979, ch. 374, § 6. 

Recompilations. — Laws 1979, ch. 374, § 18, recom- 
piles former 57-1-5,.NMSA 1978, relating to limitation of 
purchases, as 57-1-18 NMSA 1978, 


‘ANNOTATIONS 


Constitutionality of civil investigative demands. 
— Constitutional restrictions on government searches 
and seizures do not impose a requirement that civil in- 
vestigative demands (CID) issue only upon a reasonable 
cause to believe that the Antitrust Act has been or is being 
violated. The federal constitution requires only that for 
the issuance of an administrative subpoena the inquiry 
must be within the authority of the agency, the demand 
must not be too indefinite, and the information must be 
reasonably relevant to the purposes of the investigation; 
also, N.M. Const., art. II, § 10 does not require a "probabil- 
ity" showing that the federal constitution does not, More- 
over, probable cause does not have the same meaning in 


the context of administrative searches as it does in the. 


context for searches for evidence of crimes. Wilson Corp, 
v. State ex rel. Udall, 1996-NMCA-049, 121 N.M. 677, 916 
P.2d 1344, cert. denied, 121 N.M. 644; 916 P.2d 844, and 
cert. denied, 519 U.S, 964, 117 S, Ct, 388,136 L. Ed. 2d 
304, 


57-1-6, Criminal penalty. 


moquiveneatte tor enforcement of civil investiga- 
tive demands, — The attorney general need not show 
reasonable cause to believe that the Antitrust Act has 
been or is being violated before a court can enforce a civil 
investigative demand (CID); this section is satisfied if the 
attorney general makes a sworn showing that: the attor- 
ney general is conducting an investigation to determine 
whether the Antitrust Act has been or is being violated, 
the information sought is relevant.to the investigation, 


and there is reasonable cause to believe that the recipi- 
' ent of the CID possesses the information. If the attorney 


general makes the necessary showing, the person chal- 
lenging the CID, bears the burden of establishing some 
impropriety in the CID, such as the absence of proper use, 
the privileged nature of the information, or the unreason- 
able burden imposed by the CID. Wilson Corp. v. State ex 
rel, Udall, 1996-NMCA-049, 121 N.M. 677, 916 P.2d 1344, 
cert. denied, 121 N.M..644, 916 P.2d 844, and cert, denied, 
519 US. 964, 117 S. Ct. 388, 136 L. Ed. 2d 304. 

Summary judgment quashing investigations im- 
proper. — A summary judgment quashing civil investi- 
gative demands (CIDs) on the ground that the attorney 
general's purpose in seeking them was improper was not 
warranted since the evidence raised genuine questions of 
material fact regarding the purpose of the CIDs. Brewer 
Oil Co. v. State ex rel. Udall, 1995-NMCA-142, 121 N.M. 
106, 908 P.2d 799. 


A. Any person who violates Section 57-1-1 or 57-1-2 NMSA 1978 shall be guilty of a fourth- 
degree felony and, for conviction thereof, if a person other than an individual, it shall be punished 
by a fine not to exceed two hundred fifty thousand dollars ($250,000), or, if an individual, impris- 
onment in the penitentiary for a determinate term of not less than one year nor more than five 
years, or by the payment of a fine not to exceed fifty thousand dollars ($50,000), or both such im- 
prisonment and fine in the discretion of the court. An indictment must be found or information « or 
complaint must be filed within three years from the time of the violation. 

B. No criminal action may be brought against any person for the same violation for which such 
person has been convicted in a criminal proceeding for violation of the federal antitrust laws. 

C. For the purposes of this section, "individual" means a person other than a corporation, busi- 
ness trust, partnership, association or other governmental or legal entity. 


History: 1978 Comp., § 57-1-6, enacted by Laws 
1979, ch. 374, § 7. 

Recompilations. — Laws 1979, ch. 374,.§ 18, recom- 
piled former 57-1-6 NMSA 1978, relating to penalties, as 
57-1-19 NMSA 1978. 


ANNOTATIONS 


Law reviews. — For article, "New Mexico Antitrust 
Law," see 9 N.M.L. Rev. 339 (1979), 
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57-1-7. Civil penalty. 


A. ‘The attorney general may bring an action for civil penalties in the name of the state against 
any person for violation of Section 57-1-1 or 57-1-2 NMSA 1978. Any individual who violates Sec- 
tion 57-1-1 or 57-1-2 NMSA 1978 shall be subject to a civil penalty of not more than fifty thousand 
dollars ($50,000), or, if a person other than an individual, not to exceed two hundred fifty thousand 
dollars ($250,000). 

B. Any person who fails to comply with a final judgement or decree of a court of this state is- 
sued for a violation of the Antitrust Act shall be subject to a civil penalty; if an individual, the 
penalty shall be not more than fifty thousand dollars ($50,000), or, if a person other than an indi- 
vidual, the penalty shall be not more than two hundred fifty thousand dollars ($250,000). 

C. No action for a civil penalty may be brought against any person for the same violation for 
which such person has been convicted in a criminal proceeding for violation of the federal anti- 
trust laws. 

D. For the purposes of Subsections A and B of this section, "individual" means a person other 
than a corporation, business trust, partnership, association or other governmental or legal entity. 


History: 1978 Comp., § 57-1-7, enacted by Laws ANNOTATIONS 


1979, ch. 374, § 8. 
ay ® Law reviews. — For article, "New Mexico Antitrust 


Law," see 9 N.M.L. Rev. 339 (1979). 


57-1-8. Attorney general; injunctive relief. 


The attorney general may bring an action in the name of the state against any person to enjoin, 
restrain and prevent the doing in this state of any act Pere unlawful under Section 57-1-1 or 
57-1-2 NMSA 1978. 


History: 1978 Comp., § 57-1-8, enacted by Laws 
1979, ch. 374, § 9. 


57-1-9. Election of remedies. 


The obtaining of a judgement under the Antitrust Act to assess a civil penalty against a person 
shall be an election of remedies to not bring a criminal prosecution against such person under the 
Antitrust Act. The institution of a criminal prosecution under that act against a person by filing an 
information or complaint or returning an indictment shall be an election of remedies not to bring 
suit to assess a civil penalty against such person under that act. 


History: 1978 Comp., § 57-1-9, enacted by Laws ANNOTATIONS 


oh 0. 
1979, ch. 374, § 1 Law reviews. — For article, "New Mexico Antitrust 


Law," see 9 N.M.L. Rev. 339.(1979). 


57-1-10. District attorneys; enforcement. 


In order to promote the uniform administration of the Antitrust Act in New Mexico, the attorney 
general is to be responsible for its enforcement, but he may, on a case-by-case basis, delegate this 
authority to the district attorneys of the state and when this is done, the district attorneys. shall 
have every power and duty conferred upon the attorney general by this act [57- 1-1 A oueD 57-1-3, 
57-1-5 through 57-1-19 NMSA 1978]. 


History: 1978 Comp., § 57-1-10, enacted by Laws ANNOTATIONS 


REE eo i Law reviews. — For article, "New Mexico Antitrust 


Law," see 9 N.M.L. Rev. 339 (1979). 
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57-1-11. Judgment in favor of state as prima facie evidence. | 


A. -A final judgment or decree in a civil or criminal proceeding determining that a person has 
violated Section 57-1-1 or 57-1-2 NMSA 1978 in an action brought by the state is prima facie evi- 
dence against such person in any other action against him under the provisions of Section 57-1-3 
NMSA 1978 as to all matters with respect to which the judgment or decree would be an estoppel 
between the parties thereto. This section does not affect the application of collateral estoppel or 
issue preclusion. 

B. For the purposes of SubKection A of this section, "final iudgment! or "decree" shall not in- 
clude a consent judgment or decree entered before any testimony has been taken at trial in a civil 
proceeding or a judgment, based upon a plea of nolo contendere in a criminal proceeding. 


History: 1978 Comp., § 57-1-11, enacted by Laws ANNOTATIONS 


ALARA E SALLE Law reviews. — For article, "New Mexico Antitrust 


Law," see 9 N.M.L. Rev, 339 (1979). 


57-1-12. Limitations of actions. 


A. An action brought under-the provisions of Section 57-1-7 or 57-1-8 NMSA 1978 is barred if 
it is not commenced within four years after the cause of action accrues or within four years after 
the plaintiff discovered, or by the exercise of reasonable diligence should have discovered, the facts 
relied upon for proof of the cause of action, whichever is later. 

B. An action brought under the provisions of Section 57-1-3 NMSA 1978 to recover damages is 
barred if it is not commenced within four years after the cause of action accrues or within four years 
after the plaintiff discovered, or by the exercise of reasonable diligence should have discovered, the 
facts relied upon for proof of the cause of action, whichever is later. Provided, however, that a cause 
of action is not barred if it is commenced within one year after the conclusion of a timely action 
brought by the state under the provisions of Section 57-1-6, 57-1-7 or 57-1-8 NMSA 1978, based in 
whole or in part on any matter complained of in the action for damages, whichever is later. 

C. For the purposes of this section, a cause of action for a continuing violation is deemed to ac- 
crue at any time during the period of the violation. 


History: 1978 Comp., § 57-1-12, enacted by Laws Am. Jur. 2d, A.L.R. and C.J.S. references. — Time 
1979, ch. 374, § 13, when cause of action accrues for civil action under state 
antitrust, monopoly, or restraint of trade statutes, 90 

ANNOTATIONS A.L.R.4th 1102. 


Law reviews. — For article, "New Mexico Antitrust 
Law," see 9 N.M.L. Rev. 339 (1979). 
57- 1-13. Actions involving interstate or foreign commerce. 


No actibh under the Anfitrist Act shall be barred on the ground that the activity or conduct 
complained of in any manner affects or involves interstate or foreign commerce. 


History: 1978 Comp., § 57-1-18, enacted by Laws 
1979, ch. 374, § 14. 
57- 1. 14, Remedies cumulative. 


Subject to Section 57-1-9 NMSA 1978, the Pumedicn afforded the state under the Antitrust Act 
shall be cumulative. 


History: 1978 Comp., § B7- 1. 14, enacted by Laws ANNOTATIONS 


1979, ch. 374, § 15. ‘ ; ; ; 
Law reviews. — For article, "New Mexico Antitrust 


Law," see 9 N.M.L. Rev. 339 (1979). 
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57-1-15 


57-1-15. Construction. 


RESTRAINTS OF TRADE 


57-1-17 


Unless otherwise provided in the Antitrust Act, the Antitrust Act shall be construed in har- 
mony with judicial interpretations of the federal antitrust laws. This construction shall be made 
to achieve uniform application of the state and federal laws prohibiting restraints of trade and 


monopolistic practices. 


History: 1978 Comp., § 57-1-15, enacted by Laws 
1979, ch. 374, § 16. 


ANNOTATIONS 


Compliance with federal substantive law as it re- 
lates to oligopolies. — To ensure uniform application of 
federal and state laws in antitrust actions under the Anti- 
trust Act, 57-1-1 to 57-1-15 NMSA 1978, involving oligopo- 
lies, such as the tobacco industry, which are by nature in- 
terdependent such that it is likely that when one company 
acts in a certain manner, the other firms will determine 
whether it is in their best interest to follow the leader's 
action, plaintiffs must meet the standard of federal sub- 
stantive law, which requires that to show that there was 
an unlawful agreement, plaintiffs must present evidence 
that tends to exclude the possibility that defendants acted 
independently or plaintiffs cannot meet their burden of 


57-1-16. [Lawful activities.] 


establishing a genuine issue of material fact to withstand 
summary judgment for defendants. Romero v. Philip Mor- 
ris, Inc., 2010-NMSC-035, 148 N.M. 718, 242 P.3d 280, 
rev'g, 2009-NMCA-022, 145 N.M..658, 203 P.3d 873. 

New Mexico looks to federal decisions to deter- 
mine meaning of "restraint of trade". State v. Ray Bell 
Oil Co., 1983-NMCA-068, 101 N.M. 368, 683 P.2d 50, cert. 
denied, 101 N.M. 362, 683 P.2d 44, appeal dismissed, 469 
U.S. 1030, 105 S. Ct. 498, 83 L. Ed. 2d 391 (1984). 

Determining allegations of antitrust arrange- 
ments. — In the absence of New Mexico decisions directly 
on point, New Mexico courts look to federal cases involy- 
ing allegations of antitrust arrangements under § 1 of the 
Sherman Act (15 U.S.C. § 1). Smith Mach. Corp. v. Hess- 
ton, Inc, ,, 1985-NMSC-004, 102 N.M. 245, 694 P.2d 501. 

Law reviews. — For article, "New Mexico Antitrust 


Law," see 9 N.M.L. Rev, 3839 (1979), 


Nothing contained in the Antitrust Act is intended to prohibit actions which are: 
A. clearly and expressly authorized by any state agency or regulatory body acting under a 
clearly articulated and affirmatively expressed state policy to displace competition with regula- 


tion; and 


,B.. actively supervised by the state agency or regulatory body which is constitutionally or stat- 
utorily granted the authority to supervise such actions when the agency or regulatory body does 


not have any proprietary interest in the actions. 


History: 1978 Comp., § 57-1-16, enacted by Laws 
1987, ch. 37, § 3. 

Bracketed material. — The bimoketed material was 
inserted by the compiler and is not part of the law. 

Repeals and reenactments. — Laws 1987, ch. 37, § 
3, effective June 19, 1987, repeals 57-1-16 NMSA 1978, as 
enacted by Laws 1979, ch. 374, § 17, and enacts the pres- 
ent section, effective June 19, 1987. For provisions of the 
former section, see 1985 Cumulative Supplement. 


ANNOTATIONS 


Because collect call telephone rates are under 
the primary jurisdiction of the New Mexico public 


regulation commission, a regulatory agency, the rates 
are expressly permitted under the statute and, therefore, 
are not subject to claims under the New Mexico Unfair 
Practices Act, 57-12-1 NMSA 1978 et.seq., and New Mex- 
ico Antitrust Act, Chapter 57, Article 1 NMSA 1978. Val- 
dez.v. State, 2002-NMSC-028, 132 N.M. 667, 54 P.2d 71. 

Law reviews. — For article, "New Mexico Antitrust 
Law," see 9 N.M.L. Rev. 389 (1979). 


57-1-17. Limitation on recovery of damages. 


A. Notwithstanding the provisions of Section 57-1-3 NMSA 1978: 
(1) no damages or interest on damages may be recovered under the Antitrust Act from any 


local government or official or employee thereof acting in an official capacity; provided, however, 
that in an action for a permanent injunction brought against a local government or official or em- 
ployee thereof acting in an official capacity, costs and reasonable attorneys' fees may be granted. to 
the prevailing party; and 

(2) no damages or interest on damages may Be paceverse under the Antitrust Act in any 
claim against a person based on any official action directed by a local government or official or 
employee thereof acting in an official capacity; provided, however, that in an action for permanent 
injunction brought against a person based on any official action directed by a local government or 
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57-1-18 


TRADE PRACTICES AND REGULATIONS 


57-1-19 


official or employee thereof acting in an official capacity, costs and reasonable attorneys' fees may 


be granted to the prevailing party. 
B. As used in this section: 
(1) "local government" means: 


(a) a city, county or any other general function governmental unit Sapiritel ae by 


state law; or 


(b) aschool district, sanitary district or any other special Hotes ash Boveri menial unit 


established by state law; and 


(2) "person" has the meaning given it in Section 57-1-1.2 NMSA 1978 but does not include 
any local government as defined in Paragraph (1) of this subsection. 


History: 1978 Comp., § 57-1-17, enacted by Laws 
1987, ch. 37, § 4. 

Antitrust Act, — See 57-1-1.1 NMSA 1978 and, notes 
thereto. 

Immunity from liability for aati tart damages. 
— An association that is organized under the Sanitary 


Projects Act, 3-29-1 NMSA 1978, is a special function 
governmental unit, established by state law, and is im- 
mune from damages for liability under the New Mexico 
Antitrust Act, 57-1-1 NMSA 1978. Moongate Water Co., 
Inc. v. Dona Ana Mut. Domestic Water Consumers Assn., 
2008-NMCA-1438, 145 N.M. 140, 194 P.3d 755. 


§7-1-18. Limitation of retail purchases unlawful. 


It is unlawful for any merchant to advertise or offer for sale any item of merchandise with a 
limitation upon the number of the item that any retail purchaser may purchase at the advertised 
price. It is further unlawful for any merchant offering or advertising any item of merchandise in 
his place of business at any given price to refuse to sell to any prospective retail purchaser for cash 
the whole or any part of his stock of such item at such price. However, this section shall not be ap- 


plicable to a purchaser purchasing for resale. 


History: 1953 Comp., § 49-1-5, enacted by Laws 
1955, ch, 250, § 1; 1957, ch. 30, § 1; 1961, ch. 52, § 1; 
1978 Comp., § 57-1-5, recompiled as 1978 Comp., § 57- 
1-18 by Laws 1979, ch. 374, § 18; 1995, ch. 18, § 1. 

The 1995 amendment, effective June 16, 1995, in- 
serted "retail" in the section heading and in the first and 
second sentences, added the final sentence, and made sty- 
listic changes. 


ANNOTATIONS 


Advertising different prices for small and un- 
limited quantities not violative. — Where the adver- 
tised price was one or two items at one price and addi- 
tional items at a higher price and where the informations 


57-1-19. [Violation of act; penalty.] 


charged neither a limitation upon the number of items 
which any purchaser might buy at the advertised price nor 
a refusal to sell to any prospective purchaser the whole or 
any part of such items of merchandise at the advertised 
price, the information in each case failed to charge an of- 
fense within the meaning of the words used in this section 
and orders quashing the informations would be properly 
entered, State v. Shop Rite Foods, Inc., 1964-NMSC- 048, 
74 N.M. 55, 390 P.2d 437. 

Law reviews. — For article, "Approaching Statutory 
Interpretation in New Mexico," see 8 Nat. Resources J. 
689 (1968), 

Am. Jur. 2d, A.L.R. and C.J.8. references. — 58 
C.J.S. Monopolies $§ 62 to 69, 73, 84. 


Any person convicted of violating this act [57-1-18, 57-1-19 NMSA 1978] shall be punished by a 
fine of not more than five hundred dollars ($500) or by imprisonment of not more than ninety days, 


or by both such fine and imprisonment. 


History: 1953 Comp., § 49-1-6, enacted by Laws 
1955, ch, 250, § 2; 1978 Comp., § 57-1-6, recompiled 
as 1978 Comp., § 57-1-19 by Laws 1979, ch. 374, § 18. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Law reviews. — For article, "Approaching Statutory 
Interpretation in New. Mexico," see 8 Nat, Resources J. 
689 (1968). 


Am, Jur, 2d, A.L.R. and CwJ.S. references. — 58 
C.J.S8. Monopolies § 118. 
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57-2-1 CIGARETTE ENFORCEMENT 57-2A-2 


ARTICLE 2 
Cigarettes 

Sec. Sec. 

57-2-1 to 57-2-13. Repealed. 57-2-15. Penalty. 


57-2-14. Clove cigarettes; prohibit. 


57-2-1 to 57-2-13. Repealed. 

Repeals. — Laws 1983, ch. 211, § 42, repealed 57-2-1 
to 57-2-18 NMSA 1978, the Cigarette Fair Trade Practices 
Act, effective July 1, 1983. 

57-2-14. Clove cigarettes; prohibit. 


No person shall knowingly sell or offer for sale in New Mexico any clove cigarettes. 


History: Laws 1985, ch. 136, § 1. ANNOTATIONS. 


Am, Jur. 2d, A.L.R. and C.J.S. references, — Civil 
liability for tobacco sales to minors, 55 A.L.R.4th 1238, 


57-2-15. Penalty. 


Any person who violates the provisions of Section 1.[57-2-14 N Mp 1978] of this act is guilty of 
a petty misdemeanor. 


History: Laws 1985, ch, 136, § 2. Cross references. — For sentencing for misdemean- 
ors, see 31-19-1 NMSA 1978. 
ARTICLE 2A 
Cigarette Enforcement 
Sec. Sec. 
57-2A-1. Short title. 57-2A-6. Unfair cigarette sales. 
57-2A-2. Definitions. 57-2A-7. Criminal penalties for violation. 
57-2A-3. Prohibited conduct. 57-2A-8. Administrative penalties for violation. 
57-2A-4,. Documentation. 57-2A-9. Applicability. 
57-2A-5. Violation of act constitutes an unfair trade 57-2A-10. General provisions. 
practice, 


57-2A-1. Short title. 


This act [57- oe 1 L.garough 57-2A-10 NMSA 1978] may be cited as the "Cigarette Enforcement 
Act", 


History: Laws 2000, ch. 77, § 1. ANNOTATIONS 
Effective dates. — Laws 2000, ch. 77, § 11 made the 


Cigarette Enforcement Act effective July 1, 2000. Law reviews. — For article, Public Health Protection 


and the Commerce Clause: Controlling Tobacco in the In- 
ternet Age", see 35 N.M.L. Rev, 81 (2005). 


57-2A-2. Definitions. 


As used in the Cigarette Enforcement Act: 


1249 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


57-2A-3 TRADE PRACTICES AND REGULATIONS | 57-2A-4 


A. "cigarette" means any roll of tobacco or any substitute therefor wrapped in paper or any 
substance other than tobacco; 

B. "department" means the taxation and revenue department, the secretary of taxation and 
revenue or any employee of the department exercising authority lawfully delegated to that em- 
ployee by the secretary; 

C. "importer" means "importer" as that term is defined in 26 USCA 5702(1); 

D. "package" means "package" as that term is defined in 15 USCA 1332(4); and 

E. "secretary" means the secretary of taxation and revenue. 


History: Laws 2000, ch. 77, § 2. Effective dates. — Laws 2000, ch. 77, § 11 made the 
Cigarette Enforcement Act effective July 1, 2000, 


57-2A-3. Prohibited conduct. 


It is unlawful for a person to: 

A. sell or distribute in this state; acquire, hold, own, possess or r transport for sale or distribu- 
tion in this state; or to import, or cause to be imported, into this state'for sale or distribution in 
this state: 

(1) cigarettes, the package of which: 
(a) bears a statement, label, stamp, sticker or notice indicating that the manufacturer 
did not intend the cigarettes to be sold, distributed or used in the United States, including labels 
that state: "for export only", "U.S. tax exempt", "for use outside U.S." or similar wording; or 
(b) does not comply with: 1) all requirements imposed by or pursuant to federal law 
regarding warnings and other information on packages of cigarettes manufactured, packaged or 
imported for sale, distribution or use in the United States, including the precise warning labels 
specified in 15 USCA 1838; and 2) all federal trademark and copyright laws; 
(2) cigarettes imported into the United States on or after January 1, 2000 i in violation of 26 
USCA 5754, any other federal law or federal implementing regulations; 
(3) cigarettes that the person acting in regard thereto otherwise knows or has reason to 
know the manufacturer did not intend to be sold, distributed or used in the United States; or 
(4) cigarettes for which there has not been submitted to the secretary of the United States 
department of health and human services the list or lists of the ingredients added to tobacco in the 
manufacture of those cigarettes as required by 15 USCA 1335A; 

B. alter the package of any cigarettes prior to sale or distribution to the ultimate consumer by 
removing, concealing or obscuring: 

(1) astatement, label, stamp, sticker or notice described in Subparagraph (a) of Paragraph 
(1) of Subsection A of this section; or 

(2) a health warning that is not specified in, or does not conform with the requirements of, 
15 USCA 1338; or 

C. affix a stamp required pursuant to the Cigarette Tax Act [7-12-1 NMSA 1978] to a package 
of cigarettes described in Subsection A of this section or altered i in violation of Subsection B of ie 
section. 1 ‘ 


History: Laws 2000, ch. 77, § 3. Effective dates. — Laws 2000, ch. 77, § 11 made the 
Cigarette Enforcement Act effective July 1, 2000. 


57-2A-4. Documentation. 


A. On the first business day of each month, each person licensed or registered to affix a state 
tax stamp to cigarettes pursuant to Section 7-12-9.1 NMSA 1978 shall file with the department for 
all cigarettes imported into the United States to which the person has affixed a tax See in the 
preceding month: i A 

(1) copies of: 
(a) the permit issued pursuant to 26 USCA 5713 to the person importing the ciga- 
rettes into the United States allowing the person to import the cigarettes; and 
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(b) the customs form containing, with respect to the cigarettes, the internal revenue 
tax information required by the federal bureau of alcohol, tobacco, firearms and explosives; 

'(2) ‘a statement signed under penalty of perjury by the person affixing ‘the state tax 
stamp identifying the brand and brand styles of all the cigarettes, the quantity of each brand 
style, the supplier of the cigarettes and the person to whom the cigarettes were conveyed for 
resale and a separate statement by that person under penalty of perjury, which is not confiden- 
tial or exempt from public disclosure, identifying only the brands and the brand styles of the 
cigarettes; and 

(3) a statement signed under penalty of perjury by an officer of the manufacturer or im- 
porter of the cigarettes certifying that the manufacturer or importer has complied with the pack- 
age health warning and ingredient reporting requirements of 15 USCA Sections 1333 and 1335a 
with respect to the cigarettes, including a statement indicating whether the manufacturer is or is 
not a participating manufacturer within the meaning of that federal law. 

B. Prior to making a delivery sale or mailing, shipping or otherwise delivering cigarettes in 
connection with a delivery sale, each person shall file with the department and with the attorney 
general a statement setting forth the person's name and trade name and the address ofthe per- 
son's principal place of business and any other place of business. b 

C. Not later than the tenth day of each month, each person who has made a delivery sale or 
mailed, shipped or otherwise delivered cigarettes in connection with a delivery sale during the 
previous calendar month shall file with the department and with the attorney general a report in 
the format prescribed by the attorney general, which may include an electronic format, that pro- 
vides for each delivery sale: 

(1) the name and address of the customer to whom the delivery sale was made; 

(2) the brand or brands of cigarettes that were sold in the delivery sale; and 

(3) the quantity of cigarettes that were sold in the delivery sale. 

D. Any person who satisfies the requirements of Section 376 of Title 15 of the: United States 
Code shall be deemed to satisfy the requirements of this section. 

E. For purposes of any penalty that may be imposed for a violation of Subsection B or C of this 
section, a failure to file a particular statement or report with both the department and the attor- 
ney general shall constitute a single violation. 


History: Laws 2000, ch. 77, § 4; 2009, ch. 197, § 23. Section 7-12-9.1 NMSA 1978; and Gn Subsections B 
The 2009 amendment, effective July 1, 2009, in through E. 
Subsection A, changed Section 7-12-9 NMSA 1978 to 


57-2A-5. Violation of act constitutes an unfair trade practice. 


A violation of Section 3 or 4 [57-2A-3 or 57-2A-4 NMSA 1978] of the Cigarette Enforcement Act 
constitutes an unfair trade practice pursuant to the Unfair Practices Act [57-12-1 NMSA 1978]. 


History: Laws 2000, ch. 77, § 5. Effective dates. — Laws 2000, ch. 77, § 11 made the 
Cigarette Enforcement Act effective July 1, 2000. 


57-2A-6. Unfair cigarette sales. 


For the purposes of the Cigarette Enforcement Act, cigarettes imported or veiiipiertéd into the 
United States for sale or distribution under a trade name, trade dress or trademark that is the 
same as, or is confusingly similar to, a trade name, trade dress or trademark used for cigarettes 
manufactured in the United States for sale or distribution in the United States is presumed to 
have been purchased outside of the ordinary channels of trade. 


History: Laws 2000, ch. 77, § 6. Effective dates. — Laws 2000, ch. 77, § 11 made the 
Cigarette Enforcement Act effective July 1, 2000. 
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57-2A-7. Criminal penalties for violation. 


A. A person whoyknowingly commits an act prohibited by Section 3 [57-2A-3 NMSA 1978] of 
the Cigarette Enforcement Act is guilty of a fourth degree felony and upon conviction shall be sen- 
tenced in accordance with Section 31-18-15 NMSA 1978. 

B, A person who fails to. comply. with a requirement, of Section 4 [57-2A-4 NMSA 1978] of ae 
Cigarette Enforcement Act is guilty of a fourth degree felony and upon conviction shall be sen- 
tenced in accordance with Section 31-18-15 NMSA 1978. 


History: Laws 2000, ch. 77, § 7. ; : Effective dates. — Laws 2000, ch. 77, § 11 made the 
Cigarette Enforcement Act effective July 1, 2000. 


57-2A-8. Administrative penalties for violation. 


A. The secretary may revoke or suspend the registration or license of a person licensed or 
registered pursuant to Section 7-12-9 NMSA 1978 who violates Section 3 or 4 [57-2A-3 or 57-2A-4 
NMSA 1978] of the Cigarette Enforcement Act. The decision to revoke or suspend shall be taken 
and is subject.to review in accordance with the Tax Administration Act [7-1-1 NMSA 1978]. 

B. Cigarettes acquired, held, owned, possessed, transported in, imported into or sold or distrib- 
uted in this state in violation of the Cigarette Enforcement Act are contraband and are subject to 
seizure, forfeiture and destruction by the department or a law enforcement agency. 


History: Laws 2000, ch. 77, § 8. Effective dates. — Laws 2000, ch. 77, § 11 made the 
ig Cigarette Enforcement Act effective July 1, 2000. 


57-2A-9. Applicability. 


The provisions of the Cigarette Enforcement Act do not apply to: 

A. cigarettes allowed to be imported or brought into the United States for, personal use ri: of 
federal tax or duty or voluntarily abandoned to the federal secretary of the treasury at the time of 
entry; and | 

B. cigarettes sold or intended to be sold as duty-free merchandise by a duty-free sales enter- 
prise in accordance with the provisions of 19 USCA 1555(b) and implementing regulations, but if 
the cigarettes are brought back in customs territory for resale within the customs territory, the 
provisions of that act apply. 


History: Laws 2000, ch. 77,89. Effective dates. — Laws 2000, ch. 77, § 11 made the 
Cigarette Enforcement Act effective July 1, 2000. 


57-2A-10. General provisions. 


A. The Cigarette Enforcement Act shall be enforced by the department and the attorney gen- 
eral; provided that, at the request of the department, the state police and all local police authori- 
ties shall enforce the provisions of the Cigarette Enforcement Act. 

B. For the purpose of enforcing the Cigarette Enforcement Act, the department or the Aarne 
general may request information from any state or local agency, and may share information with, 
and request information from, any federal agency and any agency of any other state or any local 
agency thereof. 

C... In addition to any other remedy provided by law, including enforcement as provided in 1 Sub- 
section A of this section, any person may bring an action for appropriate injunctive or other equi- 
table relief for a violation of the Cigarette Enforcement Act; actual damages, if any, sustained by 
reason of the violation; and, as determined by the court, interest on the damages from the date of 
the complaint, taxable costs and reasonable attorney fees. If the trier of fact finds that the viola- 
tion is flagrant, it may increase recovery to an amount not in excess of three times the actual dam- 
ages sustained by reason of the violation. 
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History: Laws 2000, ch. 77, § 10; 2009, ch. 197, § 24, | the attorney general"; and in Subsection B, after "the de- 

The 2009 amendment, effective July 1, 2009, in Sub- partment", added "or the attorney general". 
section A, after "enforced by the department", added "and 

ARTICLE 2B 
e me e “‘4°¢ 
Fire-Safer Cigarette and Firefighter Protection 

Sec. Sec. 
§7-2B-1. Short title. 57-2B-8. Inspection: 
57-2B-2. Definitions. 57-2B-9. Fire-Safer Cigarette and Firefighter Protection 
§7-2B-3, Test method and performance standard. Act fund. 
57-2B-4, Certification and product change. 57-2B-10. Sale outside of New Mexico, 
57-2B-5, Marking of cigarette packaging. 57-2B-11. Contingent repeal. 
57-2B-6, Penalties. 57-2B-12. State preemption. 
57-2B-7. Implementation. 


57-2B-1. Short title. 


This act [57-2B-1 through 57-2B-12 NMSA 1978] may be cited as the "Fire-Safer Cigarette and 
Firefighter Protection Act". 


History: Laws 2009, ch. 265, § 1. | Effective dates, — Laws: 2009, ch. 265, § 18 made 
Laws 2009, ch. 265, § 1 effective January 1, 2010. 


57-2B-2. Definitions. 


As used in the Fire-Safer Cigarette sala Firefighter Protection Act: 

A. "agent" means any person authorized by the taxation and revenue SUB to purchase 
and affix stamps on packages of cigarettes; 

B. "cigarette" means: 

(1) any roll of tobacco wrapped in paper or in any substance not containing tobacco} or 

(2) any roll of tobacco wrapped in any substance containing tobacco that, because of its ap- 
pearance, the type of tobacco.used in the filler or its packaging and labeling, is likely to be offered 
to or purchased by consumers as a cigarette as described in Paragraph (1) of this subsection; 

C. "manufacturer" means: 

(1) any entity that manufactures or otherwise produces cigarettes or causes cigarettes 
to be manufactured or produced that are intended to be sold in New Mexico, including cigarettes 
intended to be sold in New Mexico through an importer; or 

(2) any entity that becomes a successor of an entity described in Paragraph (1) of this 
subsection; 

D. "quality control and assurance program" means the laboratory procedures implemented to 
ensure that operator bias, systematic and nonsystematic methodological errors and equipment- 
related ‘problems do not affect the results of the testing and that the testing repeatability remains 
within the required repeatability values in Subsection C of Section 3 [57-2B-3 NMSA 1978] of the 
Fire-Safer Cigarette and Firefighter Protection Act for all test trials used to certify cigarettes un- 
der that act; 

E. "repeatability" means the range of values within which the repeat results of cigarette test 
trials from. a single laboratory will fall ninety-five percent of the time; 

F.. "retail dealer" means any person, other than a manufacturer or wholesale dealer, engaged in 
selling cigarettes or tobacco products; 

G. "sale" or "sell" means a transfer of or an offer or agreement to transfer title or possession 
by exchange, barter or any other means. In addition to cash and credit sales, giving cigarettes as 
samples, prizes or gifts and exchanging epee for any consideration other than money is a 
"sale"; and 
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H. "wholesale dealer" means any person other than.a manufacturer who sells cigarettes or 
tobacco products to retail dealers or other persons for purposes of resale and any person who owns, 
operates or maintains one or more cigarette or tobacco product vending machines on premises 
owned or occupied by another person. 


History: Laws 2009, ch. 265, § 2. Effective dates. — Laws 2009, ch. 265, § 18 made 
Laws 2009, ch. 265, § 2 effective January 1, 2010. 


57-2B-3. Test method and performance standard. 


A. Except as provided in Subsection K of this section, cigarettes shall not be sold or offered for 
sale in New Mexico unless: 

(1) the cigarettes have been tested in accordance with the test method and meet the per- 
formance standard specified in this section; 

(2) a written certification has been filed by the manufacturer with the state fire marshal 
in accordance with Section 4 [57-2B-4 NMSA 1978] of the Fire-Safer Cigarette and Firefighter 
Protection Act; and 

(8) the cigarettes have been marked in accordance with Section 5 [57-2B-5 NMSA 1978] 
of that act. 

B. Testing of cigarettes shall be conducted in accordance with the American society of testing 
and materials standard E2187-04 standard test method for measuring the ignition strength of 
cigarettes and shall be conducted on ten layers of filter paper. No more than twenty-five percent of 
the cigarettes tested in a test trial in accordance with this section shall exhibit full-length burns. 
Forty replicate tests shall constitute a complete test trial for each cigarette tested. The perfor- 
mance standard required by this section shall only be applied to a complete test trial. Written 
certifications shall be based upon testing conducted by a laboratory that has been accredited pur- 
suant to standard ISO/IEC 17025 of the international organization for standardization or other 
comparable accreditation standard required by the state fire marshal. 

C. Laboratories conducting testing in accordance with this section shall implement a quality 
control and quality assurance program that includes a procedure that will determine the repeat- 
ability of the testing results. The repeatability value shall be no greater than 0.19. 

D. Testing performed or sponsored by the state fire marshal to determine a cigarette's Sse: 
ance with the performance standard required by this section shall be conducted in accordance 
with this section. 

E... This section does not require additional testing if cigarettes are tested consistent with the 
Fire-Safer Cigarette and Firefighter Protection Act for any other purpose. 

F. Each cigarette listed in a certification submitted pursuant to Section 4 of the Fire-Safer 
Cigarette and Firefighter Protection Act that uses lowered permeability bands in the cigarette 
paper to achieve compliance with the performance standard set forth in this section shall have 
at least two nominally identical bands on the paper surrounding the tobacco column. At least one 
complete band shall be located at least fifteen millimeters from the lighting end of the cigarette. 
For cigarettes on which the bands are positioned by design, there shall be at least two bands fully 
located at least fifteen millimeters from the lighting end and ten millimeters from the filter end of 
the tobacco column or ten millimeters from the labeled end of the tobacco column for non-filtered 
cigarettes. 

G. A manufacturer of a cigarette that the state fire marshal determines cannot be bested in 
accordance with the test method prescribed. in Subsection B of this section shall propose a test 
method and performance standard for the cigarette to the state fire marshal. Upon approval of 
the proposed test method and a determination by the state fire marshal that the performance 
standard proposed by the manufacturer is equivalent to the performance standard prescribed in 
Subsection B of this section, the manufacturer may employ that test method and performance 
standard to certify the cigarette pursuant to Section 4 of the Fire-Safer Cigarette and Firefighter 
Protection Act. If the state fire marshal determines that another state has enacted reduced ciga- 
rette ignition propensity standards that include a test method and performance standard that are 
the same as those contained in the Fire-Safer Cigarette and Firefighter Protection Act, and the 
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state fire marshal finds that the officials responsible for implementing those requirements have 
approved the proposed alternative test method and performance standard for a particular ciga- 
rette proposed by a manufacturer as meeting the fire safety standards of that state's law or regu- 
lation under a legal provision comparable to this section, the state fire marshal shall authorize 
that manufacturer to employ the alternative test method and performance standard to certify that 
cigarette for sale in New Mexico, unless the state fire marshal demonstrates a reasonable basis 
why the alternative test should not be accepted under the Fire-Safer Cigarette and Firefighter 
Protection Act. All other applicable requirements of this section shall apply to the manufacturer. 

H. Each manufacturer shall maintain copies of the reports of all tests conducted on all ciga- 
rettes offered for sale for a period of three years and shall make copies of the reports available to 
the state fire marshal and the attorney general upon written request. Any manufacturer who fails 
to make copies of the reports available within sixty days of receiving a written request may be as- 
sessed a civil penalty not to exceed ten thousand dollars ($10,000) for each day after the sixtieth 
day that the manufacturer does not make the copies available. 

I. The state fire marshal may adopt a subsequent American society of testing and materials 
standard test method for measuring the ignition strength of cigarettes upon a finding that the 
subsequent method does not result in a change in the percentage of full-length burns exhibited 
by any tested cigarette when compared to the percentage of full-length burns the same cigarette 
would exhibit when tested in accordance with the American society of testing and materials stan- 
dard E2187-04 and the performance standard in Subsection B of this section. 

J. The state fire marshal shall review the effectiveness of this section and report findings and 
make recommendations to the legislature every three years. 

K. The requirements of Subsection A of this section shall not prohibit: 

(1) wholesale or retail dealers from selling their existing inventory of cigarettes on or af- 
ter the effective date of this section if the wholesale or retail dealer can establish that state tax 
stamps were affixed to the cigarettes prior to the effective date and the wholesale or retail dealer 
can establish that the inventory was purchased prior to the effective date in comparable quantity 
to the inventory purchased during the same period of the prior year; or 

(2) the sale of cigarettes solely for the purpose of consumer testing. For purposes of this 
subsection, the term "consumer testing" means an assessment of cigarettes that is conducted by a 
manufacturer, or under the control and direction of a manufacturer, for the purpose of evaluating 
consumer acceptance of the cigarettes, utilizing only the quantity of cigarettes that is reasonably 
necessary for an assessment. 

L. The Fire-Safer Cigarette and Firefighter Protection Act shall be interpreted and construed 
to effectuate its general purpose and to make that act uniform with the laws of those states that 
have enacted reduced cigarette ignition propensity laws as of the date that the Fire-Safer Ciga: 
rette and Firefighter Protection Act is enacted. 


History: Laws 2009, ch. 265, § 3. Effective dates. — Laws 2009, ch. 265, § 18 made 
Laws 2009, ch, 265, § 3 effective January 1, 2010, 


57-2B-4. Certification and product change. 


A. Each manufacturer shall submit to the state fire marshal a written certification attesting 
that each cigarette listed in the certification has been tested in accordance with the test method 
and meets the performance standard in Section 3 [57-2B-3 NMSA 1978] of the Fire-Safer Ciga- 
rette and Firefighter Protection Act. 

B. Each cigarette listed in the certification shall be described with the following information: 

(1) the brand or the trade name on the package; 
(2) the style, such as light or ultralight; 

(3) the length in millimeters; 

(4) the circumference in millimeters; 

(5) the flavor, such as menthol or chocolate, if applicable; 

(6) whether the cigarette has a filter or is a nonfilter cigarette; 
(7) the package description, such as soft pack or box; 
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(8) the marking pursuant to Section 5 [57-2B-5 NMSA 1978] of the: Fire-Safer Cigarette 
and Firefighter Protection Act; 

(9) the name, address and sélepore number of the laboratory, if different than the manu- 
facturer that conducted ‘the test; and 

(10) the date that the testing occurred. 

C. The state fire marshal shall verify that the manufacture's rertiReationa have been déeaindl 
by the state fire marshal and shall make the verified certifications available to the attorney gen- 
eral for purposes consistent with the Fire-Safer Cigarette and Firefighter Protection Act and to 
the taxation and revenue department for the purposes of ensuring compliance with this section, 

D. Each cigarette certified under this section shall be recertified every three years. 

E. For each cigarette listed in a certification, a manufacturer shall pay to the state fire marshal 
a fee of two hundred fifty dollars ($250). The state fire marshal may adjust the amount of the fee 
by rule on an annual basis as necessary to defray the costs of processing, testing, enforcement and 
oversight activities required by the Fire-Safer Cigarette and Firefighter Protection Act, but in no 
case shall the fee exceed four hundred dollars ($400). The state fire marshal may establish the 
amount of the fee by rule on an annual basis. 

F. If a manufacturer ‘has certified a cigarette pursuant to tie section, and thereafter males 
any change to the cigarette that is likely to alter its compliance with the reduced cigarette ignition 
propensity standards required by the Fire-Safer Cigarette and Firefighter Protection Act, that 
cigarette shall not be sold or offered for sale in New Mexico until the manufacturer retests the 
cigarette in accordance with the testing standards set forth in Section 3 of that act-and maintains 
records of that retesting as required by Section 3 of that act. Any altered cigarette that does not 
meet the performance standard set forth in Section 3 of that act shall not be sold in New Mexico. 


History: Laws 2009, ch. 265, § 4. Effective dates. — Laws 2009, ch. 265, § 13 made 
Laws 2009, ch. 265, § 4 effective January 1, 2010. 


57-2B-5. Marking of cigarette packaging. 


A. Cigarettes that are certified by a manufacturer in accordance with the Fire-Safer Cigarette 
and Firefighter Protection Act shall be marked to indicate compliance with that act. The marking 
shall be in eight-point type or larger and consist of the letters "FSC", which signifies fire standard 
compliant, and shall be permanently printed, stamped, engraved or embossed on the package at or 
near the universal product code. 

B. A manufacturer shall use only one marking and shall apply this marking deer orbieeys for all 
packages, including packs, cartons and cases, and for brands marketed by that manufacturer. 

C. A manufacturer certifying cigarettes in accordance with Section 4 [57-2B-4 NMSA 1978] of 
the Fire-Safer Cigarette and Firefighter Protection Act shall provide a copy of the certifications to 
all wholesale dealers and agents to which it sells cigarettes. Wholesale dealers, agents and retail 
dealers shall permit the state fire marshal, the taxation and revenue department and the attorney 
general to inspect markings of cigarette packaging marked in accordance with this section. 


History: Laws 2009, ch. 265, § 5. Effective dates. — Laws 2009, ch. 265, § 18 made 
Laws 2009, ch. 265, § 5 effective January 1, 2010, 


57-2B-6. Penalties. 


A. A manufacturer, wholesale dealer, agent or any other person who knowingly sells cigarettes, 
other than through retail sales, in violation of Section 3 [57-2B-3:.NMSA 1978] of the Fire-Safer 
Cigarette and Firefighter Protection Act may be assessed a civil penalty not to exceed one hun- 
dred dollars ($100) for each pack of the cigarettes sold; provided that in no case shall the penalty 
against any person or entity exceed one hundred thousand dollars ($100,000) for sales during any 
thirty-day period. 

B. A retail dealer who knowingly sells cigarettes in violation of Section 3 of toa Fire-Safer Ciga- 
rette and Firefighter Protection Act may be assessed:a civil penalty not to exceed one hundred dollars 
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($100) for each pack of the cigarettes sold; provided that in no case shall the penalty against any 
retail dealer exceed twenty-five thousand dollars ($25,000) for sales during any thirty-day period. 
»C. In addition to any penalty prescribed by law, any corporation, partnership, sole proprietor, 
- limited partnership or association engaged in the manufacture of cigarettes that knowingly makes 
a false certification pursuant to Section 4 [57-2B-4 NMSA 1978] of the Fire-Safer Cigarette and 
Firefighter Protection Act may be assessed a civil penalty of at least seventy-five thousand dollars 
($75,000), not to exceed two hundred fifty thousand dollars ($250,000) for each false certification. 

D. Aperson violating any other provision of the Fire-Safer Cigarette and Firefighter Protection 
Act may be assessed a civil penalty for a first offense not to exceed one thousand dollars ($1,000), 
and for a subsequent offense subject to a civil penalty not to exceed five thousand dollars ($5,000) 
for each violation. 

E. Whenever a law enforcement agency or duly authorized representative of the state fire mar- 
shal discovers any cigarettes for which no certification has been filed as required by Section 4 of 
the Fire-Safer Cigarette and Firefighter Protection Act or that have not been marked as required 
by Section 5 [57-2B-5 NMSA 1978] of that act, the state fire marshal or law enforcement agency 
may seize and take possession of the cigarettes. Cigarettes seized pursuant to this section shall 
be destroyed; provided, however, that, prior to the destruction of any cigarette seized pursuant to 
these provisions, the attorney general and the true holder of the trademark tls in the cigarette 
brand shall be permitted to inspect the cigarettes. 

F. In addition to any other remedy provided by law, the attorney general may flere an action in 
district court for a violation of the Fire-Safer Cigarette and Firefighter Protection Act, including 
petitioning for preliminary or permanent injunctive relief or to recover costs, damages and attor- 
ney fees. Each violation of the Fire-Safer Cigarette and Firefighter Protection Act or of rules or 
regulations adopted under that act constitutes a separate civil violation for which the state fire 
marshal or attorney general may obtain relief. Upon obtaining judgment for injunctive relief un- 
der this section, the state fire marshal or attorney general shall provide a copy of the judgment to 
all wholesale dealers and agents to which a cigarette has been sold. 


History: Laws 2009, ch. 265, § 6. Effective dates.'— Laws 2009, ch. 265, § 138 made 
Laws 2009, ch. 265, § 6 effective January 1, 2010. 


57-2B-7. Implementation. 


A. The state fire marshal may promulgate rules pursuant to the Administrative Procedures 
Act [12-8-1 NMSA 1978], necessary to effectuate the purposes of the Fire-Safer Cigarette and 
Firefighter Protection Act and for inspection, seizure and destruction of cigarettes pursuant to the 
Forfeiture Act [31-27-1 NMSA 1978]. 

B. The taxation and revenue department in the regular course of conducting inspections of 
wholesale dealers, agents and retail dealers, pursuant to the Cigarette Tax Act [7-12-1 NMSA 
1978], may inspect cigarettes to determine if the cigarettes are marked as required by Section 5 
[57-2B-5 NMSA 1978] of the Fire-Safer Cigarette and Firefighter Protection Act. If the cigarettes’ 
are not marked as required, the taxation and revenue department shall notify the State fire mar- 
shal. 


History: Laws 2009, ch. 265, § 7. Effective dates. — Laws 2009, ch. 265, § 13 made the 
provisions of Laws 2009, ch. 265, § 7 effective June 19, 
2009. 


57-2B-8. Inspection. 


To enforce the provisions of the Fire-Safer Cigarette and Firefighter Protection Act, the attorney 
general, the taxation and revenue department and the state fire marshal, their duly authorized 
representatives and other law enforcement personnel may examine the books, papers, invoices 
and other records of any person in possession, control or occupancy of premises where cigarettes 
are placed, stored, sold or offered for sale, as well as the stock of cigarettes on the premises. Every 
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person in the possession, control or occupancy of premises where cigarettes are placed, sold or 
offered for sale is hereby directed and required to give the attorney general; the taxation and 
revenue department and the state fire marshal and other law enforcement personnel the means, 
facilities and opportunity for the examinations authorized by this section. 


History: Laws 2009, ch. 265, § 8. oe Effective dates. — Laws 2009, ch. 265, § 13 made 
Laws 2009, ch. 265, § 8 effective January 1, 2010, 


57-2B-9. Fire-Safer Cigarette and Firefighter Protection Act fund. 


The "fire-safer cigarette and firefighter protection fund" is created in the state treasury. The 
fund consists of appropriations, income from investment of the fund, money otherwise accruing to 
the fund, certification fees paid under Section 4 [57-2B-4 NMSA. 1978] of the Fire-Safer Cigarette 
and Firefighter Protection Act and money. recovered as penalties under Section 6 [57-2B-6 NMSA 
1978] of that act. Money in the fund shall not revert. to any other fund at the end of a fiscal year. 
Money in the fund is appropriated to the state fire marshal to enforce the Fire-Safer Cigarette 
and Firefighter Protection Act and to support fire safety and prevention programs and shall be 
disbursed on warrants signed by the secretary of finance and administration pursuant to vouchers 
signed by the state fire marshal or the state fire marshal's authorized representative. 


History: Laws 2009, ch. 265, § 9. _» Effective dates. — Laws 2009, ch. 265, § 13 made 
_ Laws 2009, ch, 265, § 9 effective January 1, 2010. 


57-2B-10. Sale outside of New Mexico. 


Nothing in the Fire-Safer Cigarette and Firefighter Protection Act shall be construed to prohibit 
a person or entity from manufacturing or selling cigarettes that do not meet the requirements of 
Section 3 [57-2B-3 NMSA 1978] of that act if the cigarettes are or will be stamped for sale in an- 
other state or are packaged for sale outside the United States and that person. or entity has taken 
reasonable steps to ensure that the cigarettes will not be sold or offered for sale to persons located 
in New Mexico. 


History: Laws 2009, ch. 265, § 10. Effective dates. — Laws 2009, ch, 265, § 13 made 
Laws. 2009, ch, 265, § 10 effective January 1, 2010, 


57-2B-11. Contingent repeal. 


The Fire-Safer Cigarette and Firefighter Protection Act is repealed, effective on the date that 
the New Mexico compilation commission receives certification from the state fire marshal that the 
federal government has adopted or enacted a reduced cigarette ignition propensity standard and 
that the standard is in effect. 


History: Laws 2009, ch. 265, § 11. Effective dates. — Laws 2009, ch. 265, § 13 made 
Laws 2009, ch. 265, § 11 effective January 1, 2010. 


57-2B-12. State preemption. © 


Cities, counties, home rule municipalities and other political subdivisions of the state shall not 
adopt or continue in effect any ordinance, rule, regulation, resolution or statute on cigarette test- 
ing and standards. The Fire-Safer Cigarette and Firefighter Protection Act preempts any local law, 
ordinance or regulation that conflicts with any provision of that act or any policy of the state of 
New Mexico implemented in accordance with that act, and, notwithstanding any other provision of 
law, a governmental unit of the state of New Mexico shall not enact or enforce an ordinance, local 
law or regulation conflicting with or presen i; that act. 
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History: Laws 2009, ch. 265, § 12. Effective dates. — Laws 2009, ch: 265, § 13 made 
Laws 2009, ch, 265, § 12 effective June 19, 2009. 
ARTICLE 2C 
Nicotine Liquid 
Sec. 


57-2C-1, Child-resistant packaging for nicotine liquid. 


57-2C-1. Child-resistant packaging for nicotine liquid. 


A. No person shall sell or offer to sell any nicotine liquid container at retail in this state unless 
such container is child-resistant. 

B. The attorney general may institute a civil action in district court for a violation of the provi- 
sions of this section or to prevent a violation of the provisions of this section. Relief may include a 
permanent or temporary injunction, a restraining order or any other appropriate order, including 
a civil penalty not to exceed one thousand dollars ($1,000) for each violation. 

C. As used in this section: . 

(1) "child-resistant" means a package or container that is designed or constructed to be 
significantly difficult for children under five years of age to open or obtain a toxic or harmful 
amount of the substance contained therein within a reasonable time and not difficult for normal 
adults to use properly, but does not mean a package or container that all such children cannot 
open or obtain a toxic or harmful amount within a reasonable time; 

(2) “electronic delivery device" means any electronic device, whether composed of a heat- 
ing element and battery or an electronic circuit, that provides a vapor of nicotine, the use or inha- 
lation of which simulates smoking; and 

(3) "nicotine liquid container": 

(a) means a bottle or container of a liquid or other substance containing nicotine 
where the liquid or substance.is sold, marketed or intended for use in an electronic delivery device; 
but 

(b) does not include a liquid or other substance containing nicotine in a cartridge that 
is sold, marketed or intended for use in a cartridge that is sold, marketed or intended for use in 
an electronic delivery device; provided that such cartridge is pre-filled and sealed by the manufac- 
turer and is not intended to be opened by the consumer. 


History: Laws 2015, ch. 76, § 1. . IV, § 23, was effective June 19, 2015, 90 days after the 
Effective dates, — Laws 2015, ch. 76 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


ARTICLE 3 


Trademarks 

Sec. Sec. 
57-3-1. Repealed. : 57-3-8. Repealed. 
57-3-2. Repealed. 57-3-9. Repealed. 
57-3-3. Repealed. } 57-3-10. Repealed. 
57-3-4. Repealed. ; 57-3-11. Repealed. 
57-3-5. Repealed. 57-3-12. Repealed. 
57-3-6. Repealed. 57-3-13. Laundry service trademarks; registration. 
57-3-7. Repealed. 57-38-14. Laundry service trademarks; penalty. 
57-3-1. Repealed. 

Repeals. — Laws 1997, ch. 197, § 17 repealed 57- relating to the short title, effective July 1, 1997. For pro- 
3-1 NMSA 1978, as enacted by Laws 1969, ch. 142, § 1, visions of former section, see the 1996 NMSA 1978 on 
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57-3-2 


NMOneSource.com. For present comparable provisions, 
see Chapter 57, Article 3B NMSA 1978. 


57-3-2. Repealed. 


Repeals. — Laws 1997, ch. 197, § 17 repealed 57-3-2 
NMSA 1978, as enacted by Laws 1959, ch. 345, § 1, relat- 
ing to application for registration, submission of printed 
facsimile and written description, acknowledgement, 


57-3-3. Repealed. 


Repeals. — Laws 1991, ch. 38, § 3 repealed 57-3-3 
NMSA 1978, as enacted by Laws 1977, ch. 144, § 2, relat- 
ing to the issuance of certificate for trade name, effective 


57-3-4. Repealed. 


Repeals. — Laws 1997, ch. 197, § 17 repealed 57-3-4 
NMSA 1978, as enacted by Laws 1959, ch. 345, § 2, re- 
lating to filing application, fee, certificate of registration, 
effective July 1, 1997. For provisions of former section, see 


57-3-5. Repealed. 


Repeals. — Laws 1997, ch. 197, § 17 repealed. 57-3-5 
NMSA 1978, as enacted by Laws 1969, ch, 142, § 2, relat- 
ing to assignment, effective July 1, 1997. For provisions 


57-3-6. Repealed. 


Repeals. — Laws 1997, ch. 197, § 17 repealed 57-3-6 
NMSA 1978, as enacted by Laws 1959, ch. 345, § 3, re- 
lating to items, packages or establishment to show mark 
or name, unlawful to use for purposes of deceit, effective 


57-3-7. Repealed. 


Repeals. — Laws 1997, ch. 197, § 17 repealed 57-3-7 
NMSA 1978, as enacted by Laws 1959, ch. 345, § 4, re- 
lating to duration of registration, renewal, fee, effective 


57-3-8. Repealed. 


Repeals. — Laws 1997, ch. 197, § 17 repealed 57-3-8 
NMSA 1978, as enacted by Laws 1969, ch. 142, § 4, relat- 
ing to fraudulent registration, effective July 1, 1997. For 


57-3-9. Repealed. 


Repeals, — Laws 1997, ch. 197, § 17 repealed 57-3-9 
NMSA 1978, as enacted by Laws 1969, ch. 142, § 5, relat- 
ing to infringement, effective July 1, 1997. For provisions 


57-38-10. Repealed. 


Repeals, — Laws 1997, ch. 197, § 17 repealed 57-3-10 
NMSA 1978, as enacted by Laws 1969, ch. 142, § 6, re- 
lating to injury to business reputation, dilution, effective 
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57-3-10 


filing, effective July 1, 1997. For provisions of former sec- 
tion, see the 1996 NMSA 1978 on NMOneSource.com. For 
present comparable provisions, see Chapter 57, Article 3B 
NMSA 1978. 


June 14, 1991. For provisions of former section, see the 
1990 NMSA 1978 on NMOneSource.com. 


the 1996 NMSA 1978 on NMOneSource.com. For present 
comparable provisions, see Chapter 57, Article 3B NMSA 
1978. 


of former section, see the 1996 NMSA 1978 on NMOne- 
Source.com, For present comparable provisions, see Chap- 
ter 57, Article 3B NMSA 1978. 


July 1, 1997. For provisions of former section, see the 1996 
NMSA 1978 on NMOneSource.com. For present compa- 
rable provisions, see Chapter 57, Article 3B NMSA 1978. 


July 1, 1997. For provisions of former section, see the 1996 
NMSA 1978 on NMOneSource.com. For present compa- 
rable provisions, see Chapter 57, Article 3B NMSA 1978. 


provisions of former section, see the 1996 NMSA 1978 on 
NMOneSource.com. For present comparable provisions, 
see Chapter 57, Article 3B NMSA 1978. 


of former section, see the 1996 NMSA 1978 on NMOne- 
Source.com. For present comparable provisions, see Chap- 
ter 57, Article 3B NMSA 1978. 


July 1, 1997. For provisions of former section, see the 1996 
NMSA 1978 on NMOneSource.com. For present compa- 
rable provisions, see Chapter 57, Article 3B NMSA 1978. 
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§7-3-11 TRADEMARKS 57-3-14 


57-3-11. Repealed. 


Repeals. — Laws 1997, ch. 197, § 17 repealed 57-3-11 of former section, see the 1996 NMSA 1978 on NMOne- 
NMSA 1978, as enacted by Laws 1969, ch. 142, § 7, re--».. Source,com. For present comparable provisions, see Chap- 
lating to remedies, effective July 1, 1997. For provisions ter 57, Article 3B NMSA 1978. 


57-3-12. Repealed. 


Repeals. — Laws 1997, ch. 197, § 17 repealed 57-3-12 1997. For provisions of former section, see the 1996 NMSA 
NMSA 1978, as enacted by Laws 1959, ch. 345, § 6, re- 1978 on NMOneSource.com. For present comparable pro- 
lating to common-law rights unaffected, effective July 1, visions, see Chapter 57, Article 3B NMSA 1978. 


57-3-13. Laundry service trademarks; registration. 


A. Any person or firm supplying clean laundered articles which are the supplier's property, 
periodically exchanging clean articles for soiled for a fixed compensation, may adopt, register and 
use a trademark or trade name in accordance with the Trademark Act [57-3B-1 to 57-3B-17 NMSA 
1978] and reproduce it as a mark of ownership on the laundered articles. 

B. To qualify under this section, any person or firm using or intending to use a trademark or 
trade name for the purpose described in Subsection A of this section shall so notify the secretary of 
state. Upon the notification, which may be made at the time of application, the secretary of state or 
his authorized representative shall note the words "laundry service mark" on the application for 
initial issuance or renewal of the trademark or trade name registration. 

The fee for such endorsement of the application for registration is ten dollars ($10.00) payable to 
the secretary of state. This fee is in addition to any other trademark or trade name filing fee, and 
is due at the time of initial endorsement and at each renewal of the registration. 


History: 1953 Comp., § 49-4-13, enacted by Laws 
1971, ch. 218, § 1. 


57-3-14. Laundry service trademarks; penalty. 


A. Itis a petty misdemeanor for any person or firm, except the registrant; any person or firm 
having the written consent of the registrant or any person or firm having purchased the articles 
from the registrant, to: 

(1) sell, buy, rent, give, take or otherwise traffic in any articles provided as part of a laun- 
dry service bearing a trademark or trade name registered as a laundry service mark; or 

(2) obliterate or otherwise conceal or remove from any articles provided as part of a laun- 
dry service a trademark or trade name registered as a laundry service mark. 

B. The registrant's acceptance of any sum of money as a deposit to secure the safekeeping and 
return of any articles bearing a trademark or trade name registered as a laundry service mark 
does not constitute a sale of the articles. 

C. The use or possession by any person or firm other than the registrant, without the writ- 
ten consent provided in this section, of any articles bearing a trademark or trade name regis- 
tered as a laundry service mark is presumptive evidence of unlawful use of, or traffic in, such 
articles. Any person or any member of a firm, corporation or association which has acquired 
the articles, by purchase or otherwise, with the registrant's written consent is not required to 
register the trademark or trade name again, but acquires the same rights and benefits as the 
vendor. 


History: 1953 Comp., § 49-4-14, enacted by Laws 
1971, ch. 218, § 2. 
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57-3A-1 TRADE PRACTICES AND REGULATIONS 57-3A-2 


ARTICLE 3A 


Uniform Trade Secrets 


Sec. Sec. 

57-3A-1. Short title. 57-3A-5, Attorneys’ fees. 
57-3A-2, Definitions. 57-3A-6. Preservation of secrecy. 
57-3A-3, Injunctive relief. 57-3A-7. Statute of limitations. 


57-3A-4, Damages. 


57-3A-1. Short title. 


Sections 1 through 7 [57-3A-1 through 57-3A-7 NMSA 1978] of this act may be cited as the "Uni- 
form Trade Secrets Act”. 


History: Laws 1989, ch. 156,§1. | What, eration ireane =f and. commercial or fi- 

nancial information obtained from person and privileged 

ANNOTATIONS or confidential," exempt from disclosure under Freedom of 

Law reviews. — For article, "Secrecy and Innovation Information Act (5 USCS § 552 (b)(4)) (FOIA), 189 A.L.R. 
In Tort Law And Regulation," see 23 N.M.L. Rey. 1 (1993). Fed. 225. 


Am, Jur, 2d, A.L.R. and C.J.S. references. — 54A 87 C.J.S. Trademarks, Tradenames and Unfair Compe- 


Am. Jur. 2d Monopolies, Restraints of Trade, and Unfair tition §§ 13, 121, 122, 

Trade Practices § 1114 et seq. i é 
Discovery of trade secret in ste court action, 75 

A.L.R.4th 1009. 


57-3A-2. Definitions. 


As used 1 in the Bnvorm Trade Secrets Act: e 

A. "improper means" includes theft, bribery, MR PEDER ERT TORN breach or inducement of a 
breach of a duty to maintain secrecy or espionage through electronic or other pa 

B. "misappropriation" means: 

(1) acquisition of a trade secret of another by a person who knows or has reason to tts 
that the trade secret was acquired by improper means; or, 

(2) disclosure of use of a trade secret of another without express or implied consent by a 
person who: 

(a) used improper means to acquire knowledge of the trade secret; or | 

(b) at the time of disclosure or use, knew or had reason to know that his knowledge 
of the trade secret was: 1) derived from or through a person who had utilized improper means to 
acquire it; 2) acquired under circumstances giving rise to a duty to maintain its secrecy or limit its 
use; or 3) derived from or through a person who owed a duty to the person seeking relief to main- 
tain its secrecy or limit its use; or i 

(c) before a material change of his position, knew or had reason to know that it was a 
trade secret and that knowledge of it had been acquired by accident or mistake; , 

C. "person".means a natural person, corporation, business trust, estate, trust, eo as- 
sociation, joint venture, government, governmental subdivision or agency or any other legal or 
commercial entity; and 

D.. "trade secret" means information, including a formula, pattern, compilation, program, de- 
vice, method, technique or process, that: 

(1) derives independent economic value, actual or potential, from not being generally 
known to and not being readily ascertainable by proper means by other persons who can obtain 
economic value from its disclosure or use; and 

(2) is the subject of efforts that are reasonable under the circumstances to maintain its 
secrecy. 


History: Laws 1989, ch. 156, § 2. 
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57-3A-3 UNIFORM TRADE SECRETS 57-3A-4 


ANNOTATIONS The essential elements of a trade secret are con- 

fidentiali lue. Pi , Ins. Co., 

Trade secret. — A database of information about med- peel ar Lory PEAY, = ae afrd bs 

ical professionals and medical facilities, that was devel- Bi hen grounds 2008-NMSC-049 f 144 N.M. 601 t 190 P3d 
oped over many years and at considerable expense and 399. ; : ‘ 


that contained information that went beyond an employ- "Trade secrets". — General skills and knowledge do 
ee's general skills and knowledge and recollection of cli- HOLA eeeEn the leval of trade ceeretead gine, N. M,, LLC v. 


ent preferences, and what one could easily obtain by con- McGonigle, 2000-NMCA-018, 128 N.M. 611, 995 P:2d 1053. 
sulting a telephone directory, constituted a trade secret. : , ; 


Rapid Temps, Inc. v. Lamon, 2008-NMCA-122, 144 N.M. 
804, 192 P.3d 799. 


57-3A-3. Injunctive relief. 


A. Actual or threatened misappropriation may be enjoined. Upon application to the court, an 
injunction’shall be terminated when the trade secret has ceased to exist but the injunction may be 
continued for an additional reasonable period of time in order to eliminate commercial advantage 
that otherwise would be derived from the misappropriation. | 

B. In exceptional circumstances, an injunction may condition future use upon payment of a 
reasonable royalty for no longer than the period of time for which use could have been prohibited. 
Exceptional circumstances include, but are not limited to, a material and prejudicial change of 
position prior to acquiring knowledge or reason to know of misappropriation that renders a pro- 
hibitive injunction inequitable, ’ 

C. In appropriate circumstances, affirmative acts to protect a trade secret may be compelled by 
a court order. 


History: Laws 1989, ch. 156, § 3. Permanent injunction was improper. — Where 
plaintiffs: sued defendant, a former employee, alleging 


ANNOTATIONS he violated the New Mexico Uniform Trade Secrets Act, 

Injunctive relief was proper. — Where plaintiffs | 83 57-8A-1 through -7 NMSA 1978, and that he breached 
sued defendant, a former Sanna alleging he violated his employment agreement, his duty of good faith and fair 
the New Mexico Uniform Trade Secrets Act, NMSA 1978, dealing, and his fiduciary duty to plaintiffs, and where 


§§ 57-3A-1 through -7, and that he breached his employ- the district court entered a judgment and a permanent 
ment agreement, his duty of good faith and fair dealing, injunction requiring defendant to return any employer 


and his fiduciary duty to plaintiffs, and where the district materials in his possession and, pr eventing him from us- 
court entered a judgment and a permanent injunction ing or disclosing to others any of plaintiffs' trade secrets 


requiring defendant to return any employer materials in or confidential information, the district abused its dis- 
his possession and preventing him from using or disclos- cretion in issuing the permanent injunction because the 


ing to others any of plaintiffs' trade secrets or confiden- parties' employment contract only imposed a five-year 
tial information, there was sufficient evidence to support post-termination period of confidentiality. The injunction 
injunctive relief where defendant possessed _plaintiffs' should not have extended defendant's obligation not to 


trade secrets and wrongfully refused to return them after disclose plaintiffs' trade secrets and confidential informa- 


sr : re tion beyond the time that plaintiffs agreed was proper. 
stew ciara: puaesiepd tt pap cae tncincTpasthog, Lasen, Inc. v. Tadjikov, 2020-NMCA-006, cert. denied. 


57-3A-4. Damages. 


A. Except to the extent that a material and prejudicial change of position prior to acquiring 
knowledge or reason to know of misappropriation renders a monetary recovery inequitable, a com- 
plaintant [complainant] is entitled to recover damages for misappropriation. Damages can include 
both the actual loss caused by misappropriation and the unjust enrichment caused by misappro- 
priation that is not taken into account in computing actual loss. In lieu of damages measured by 
any other methods, the damages caused by misappropriation may be measured by imposition of 
liability for a reasonable royalty for a misappropriator's unauthorized disclosure or use of a trade 
secret. 

B. If willful and malicious misappropriation exists, the court may award exemplary damages 
in an amount not to exceed twice any award made under Subsection A of this section. 


History: Laws 1989, ch. 156, § 4. Bracketed material. — The bracketed material was 
¥ . ; inserted by the compiler and is not part of the law. 
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57-3A-5 TRADE PRACTICES AND REGULATIONS 57-3B-1 


57-3A-5. Attorneys’ fees. : 


A. The court of proper jurisdiction may award reasonable attorneys’ fees to the prevailing 
party if: | 
(1) a claim of misappropriation is made in bad faith; 
(2) a motion to terminate an injunction is made or resisted in bad faith; or 
(3) willful and malicious misappropriation exists. 


History: Laws 1989, ch. 156, § 5. Compiler's notes. — There is no Subsection B in this 
section as it appears in the 1989 printed act. 


57-3A-6. Preservation of secrecy. 


In an action under the Uniform Trade Secrets Act, a court shall preserve the secrecy of an al- 
leged trade secret by reasonable means, which may include granting protective orders.in connec- 
tion with discovery proceedings, holding in camera hearings, sealing the records of the action and 
ordering any person involved in the litigation not to disclose an alleged trade secret without sity 
court approval. 


History: Laws 1989, ch. 156, § 6. information obtained from person and privileged or con- 


fidential," exempt from disclosure under Freedom of In- 
ANNOTATIONS formation Act (5 USCS § 552 (b)(4)) (FOIA), 139 ALR. 


Am. Jur. 2d, A.L.R. and C.J.S. references. — What Fed. 225. 
constitutes "trade secrets and commercial or financial 


57-3A-7. Statute of limitations. 


An action for misappropriation must be brought within three years after the misappropriation 
is discovered or by the exercise of reasonable diligence should have been discovered. For the pur- 
pose of this section, a continuing misappropriation constitutes a single claim. 


History: Laws 1989, ch. 156, § 7. 


ARTICLE 3B 
Trademarks 
Sec. Sec. 
57-3B-1. Short title. 57-3B-10. Records. 
57-3B-2. Purpose and intent of act. 57-3B-11. Cancellation. 
57-3B-8. Definitions. 57-3B-12. Classification. 
57-3B-4. Registrability. 57-3B-13. Fraudulent registration. . 
57-3B-5, Application of registration. 57-3B-14. Infringement. 
57-3B-6. Filing of application. 57-3B-15.) Injury to business reputation; dilution. 
57-38B-7. Certificate of registration. 57-3B-16. Remedies, _, 
57-3B-8. Duration and renewal. 57-3B-17. Applicability. 
57-3B-9. Assignments; changes of name and other in- 


struments. 


57-3B-1. Short title. 
This act [57-3B-1 through 57-3B-17 NMSA 1978] may be cited as the "Trademark Act". 


History: Laws 1997, ch. 197, § 1. Application of secondary meaning test in’ action for 


trademark or tradename infringement under § 43(a) of 
ANNOTATIONS the Lanham Act (15 USCS.§ 1125(a)), 86 A.L.R. Fed, 489. 
Am. Jur, 2d, A.L.R. and C.J.S. references. — Trade- Liability as vicarious or contributory infringer under 
mark licensor's liability for injury or death allegedly due Lanham Act - modern cases, 152 A.L.R. Fed. 573. 


to defect in licensed product, 90 A.L.R.4th 981. 
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57-3B-2 TRADEMARKS 57-3B-3 


57-3B-2. Purpose and intent of act. 


The purpose of the Trademark Act is to provide a system of state trademark registration and 
protection substantially consistent with the federal system of trademark registration and protec- 
tion under the Trademark Act of 1946, as amended. It is the intent that the construction given 
the federal act should be examined as persuasive authority for interpreting and construing the 
Trademark Act. 


History: Laws 1997, ch. 197, § 2. likely that trademark infringement claims must be based on 
Cross references. — For the federal Trademark Act of trademarks recognized under federal trademark law or the 
1946, see 15 U.S.C. § 1051 et seq. New Mexico Trademark Act. To the extent that such a claim 
ANNOTATIONS exists, however, it is likely to have the same elements as a 


claim of trademark infringement under the Lanham Act, 15 
Scope of the article. — Article 3B lacks any provision US.C. § 1051 et seq, Guidance Endodontics, LLC v. Dentsply 
expressly retaining common-law trademark rights, It is thus Int'l, Inc., 708 F.Supp.2d 1209 (D.N.M. 2010). 


57-3B-3. Definitions. 


As used in the Trademark Act: 

A. "applicant" includes the person filing an ap plication for registration of a mark under the 
Trademark Act as.well as the legal representatives, successors or assigns of the person; 

B. "dilution" means the lessening of the capacity of the registrant's s mark to identify and distin- 
guish goods or services regardless of the presence or absence of: 

(1) competition between the parties; or 
(2) une likelihood of confusion, mistake or deception;..__, 

C, "mark" includes any trademark or service mark entitled to a prea under the Trade- 
mark Act whether registered or not; 

D. "person" and any other word or term used to designate the applicant or other party entitled 
to a benefit or privilege or rendered liable under the provisions of the Trademark Act, includes a 
juristic person as well as a natural person;,"juristic person" includes a firm, partnership, corpora- 
tion, union, association or other organization capable of suing and being sued in a court of law; 

E. "registrant" includes the person to whom the registration of a mark under the Trademark 
Act is issued as well as the legal representative, successors or assigns of the person; 

F, "secretary" means the secretary of state or the secretary's designee charged with the admin- 
istration of the Trademark Act; 

G. "service mark" means any word, name, symbol, device or any combination of these used by 
a person to identify and distinguish the services of one person, including a unique service, from 
the services of other persons and to indicate the source of the services, even if that source is un- 
known; provided, titles and character names used by a person and other distinctive features of 
radio or television programs may be registered as service marks notwithstanding that they or the 
programs may advertise the goods of the sponsor; 

H. "trademark" means any word, name, symbol, device or any combination of these used by a per- 
son to identify and distinguish the goods of the person, including a unique product, from those manu- 
factured or sold by others, and to indicate the source of the goods, even if that source is unknown; 

I. "trade name" means any name used by a person to identify a business or vocation of the 
person; and : 

J. "use" means the bona fide use of a mark in the ordinary course of trade and not made merely 
to reserve a right in the mark. For the purposes of the Trademark Act, a mark is deemed to be in use: 

(1) on goods when it is placed in any manner on the goods or on the containers or the dis- 
plays associated with it or on the tags or labels affixed to them, or if the nature of the goods makes 
the placement impracticable, then on documents associated with the goods or their sale, and the 
goods are sold or transported in commerce in this state; and 

(2) on services when it is used or displayed in the sale or advertising of services and the 
services are rendered in this state. 


History: Laws 1997, ch. 197, § 3. 
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57-3B-4 TRADE PRACTICES AND REGULATIONS 57-3B-5 


57-3B-4. Registrability. 


A. Amark by which the goods or services of any applicant for registration may be distinguished 
from the goods or services of others shall not be registered if it: 

(1) consists of or comprises immoral, deceptive or scandalous matter; 

(2) consists of or comprises matter that may disparage or falsely suggest a connection 
with persons living or dead, institutions, beliefs or national symbols or that may bring them into 
contempt or disrepute; 

(3) consists of or comprises the flag, coat of arms or other insignia of the United States or 
of any state, municipality, foreign nation or any simulation of these; 

(4) consists of or comprises the name, signature or portrait identifying a particular living 
individual, except by the individual's written consent; 

(5) consists of a mark that: 

(a) when used on or in connection with the goods or services of the applicant, is merely 
descriptive or deceptively misdescriptive of them; 

(b) when used on or in connection with the goods or services of the applicant, is pri- 
marily geographically descriptive or deceptively misdescriptive of them; 

(c) is primarily merely a surname; provided, however, nothing in this subsection shall 
prevent the registration of a mark used by the applicant that has become distinctive of the appli- 
cant's goods or services. The secretary may accept as evidence that the mark has become distinc- 
tive as used on or in connection with the applicant's goods or services, proof of continuous use of 
it as a mark by the applicant in this state for the five years before the date on which the claim of 
distinctiveness is made; or 

(d) consists of or comprises a mark that so resembles a mark registered in this state 
or a mark or trade name previously used by another and not abandoned, as to be likely, when used 
on or in connection with the goods or services of the SPP Beant to cause confusion or mistake or to 
deceive. 

B. A mark is deemed to be abandoned when either of the following occurs: 

(1). when its use has been discontinued with intent not to resume that use. Intent not to re- 
sume may be inferred from circumstances; nonuse for two consecutive years shall constitute prima 
facie evidence of abandonment; or 

(2) when any course of conduct of the owner, including acts of omission as well as commis- 
sion, causes the mark to lose its significance as a mark. 


History: Laws 1997, ch. 197, § 4. 


57-3B-5. Application of registration. 


A. Subject to the limitations set forth in the Trademark Act, any person who uses a mark may 
file in the office of the secretary on a form prescribed by the secretary an application for registra- 
tion of that mark setting forth, but not limited to, the following information: 

(1) the name and business address of the person applying for the registration; and if a 
corporation, the state of incorporation; if a partnership, the state in which the partnership is orga- 
nized and the names of the general partners, as specified by the secretary; 

(2) the goods or services on or in connection with which the mark is used and the mode or 
manner in which the mark is used on or in connection with the goods or services and the class in 
which the goods or'services fall; 

(3) the date when the mark was first used anywhere and the date when it was first used in 
this state by the applicant or a predecessor in interest; 

(4) a written description of the mark; and 

(5) a statement that the applicant is the owner of the mark, that the mark is in use and 
that, to the knowledge of the person verifying the application, no other person has registered, ei- 
ther federally or in this state, or has the right to use the mark either in the identical form of it or 
in the near resemblance thereto as to be likely, when applied to the goods or services of the other 
person, to cause confusion, mistake or to deceive. 
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57-38B-6 TRADEMARKS 57-3B-6 

B. The secretary may also require a statement as to whether an application to register the 
mark or portions of it or a composite of it; has been filed by the applicant or a predecessor in inter- 
est in the United States patent and trademark office; and, if so, the applicant shall provide full 
particulars with respect to it including the filing date, serial number of each application, its status 
and, if any application was finally refused registration or has otherwise not resulted in a registra- 
tion, the reason for the refusal or for not being registered. 

C. The secretary may also require that a drawing of the mark or three specimens showing the 
mark as it is actually used accompany the application and that it complies with the requirements 
specified by the secretary. 

D. The application shall be signed and verified by oath, affirmation or declaration subject to 
perjury laws by the applicant or by a member of the firm or an officer of the corporation or associa- 
tion applying for registration. 

EK. The application shall be accompanied by a fee of twenty-five dollars ($25.00) for each ap- 


plication. 


History: Laws 1997, ch. 197, § 5. 
ANNOTATIONS 


Federal trademark holder's rights not always su- 
perior to state holder's. — While a generalization has 
sometimes been made that the holder of a federal trade- 
mark registration has rights superior to the holder of a 
state registered trademark and superior to one who uses 
a trademark without any registration, this generalization 
is much too inclusive and is incorrect with respect to cer- 
tain fact situations. In the first place, if the state registrant 
or nonregistrant actually was the prior user in the United 
States, and the federal registrant was the second to use the 
mark, the superior right lies with the state registrant or 
nonregistrant. If the state registrant or nonregistrant was 
the second user in the United States, but was the first user 
in a certain geographical area with continuous use from at 
least July 5, 1947, the second user has the prior right in 
that area. Even if the federal registrant is the prior user 
of the mark, the state registrant or nonregistrant can con- 
tinue to use the mark unless he is using it "in commerce 
within the control of congress." Finally, the second user, 
whether a state registrant or nonregistrant, is not infring- 
ing on the federal registrant's trademark unless there is 
such a confusing similarity between the marks that con- 
sumer confusion, consumer mistake or consumer deception 
occurs, Whether there is a likelihood of confusion is a ques- 
tion of fact. 1961-62 Op. Att'y Gen. No. 61-106. 

Federal trademarks prevail in interstate com- 
merce. — A trademark registered under the Federal 


57-3B-6. Filing of application, 


Trademark Law in cases involving interstate commerce 
will generally prevail over the same trademark registered 
under the state law. 1957-58 Op. Att'y Gen. No. 57-45 (ren- 
dered under former law). 

State trademarks not given exclusive right of use 
in state. — Trademarks registered under the state stat- 
ute are not conferred any exclusive right to the use of a 
trademark in the state. 1957-58 Op. Att'y Gen. No. 57-45 
(rendered under former law). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 74 Am. 
Jur. 2d Trademarks and Tradenames §§ 1 to 8, 12 to 14, 
12: 

Time as an element in determining whether a descrip- 
tive term has acquired a secondary meaning entitling it to 


. protection against unfair competition, 40 A.L.R. 433. 


Modern status of pendent federal jurisdiction, under 28 
US.C.S. § 1338(b), over state claim of unfair competition 


‘ when joined with related claim under federal trademark 


laws, 62 A,L.R. Fed. 428, 

What constitutes abandonment of trademark by con- 
duct causing mark to lose significance as indication of 
origin, under § 45 of Lanham Act (15 USC § 1127(b)), 81 
A.L.R. Fed. 677, 

Design on recreational object, as valid trademark, 82 
A.L.R. Fed. 9 

What constitutes abandonment of trademark by discon- 
tinuance of use with intent not to resume it, under § 45 of 
Lanham Act (15 USC § 1127), 88 A.L.R. Fed. 295. 

87 C.J.S. Trademarks, Tradenames and Unfair Compe- 
tition §§ 21 to 28, 126 to 1387. 


A. Upon the filing of an application for registration and payment of the application fee, the 
secretary may cause the application to be examined for conformity with the Trademark Act. 

B. The applicant shall provide any additional pertinent information requested by the secre- 
tary, including a description of a design mark and may make, or authorize the secretary in writing 
to make, any reasonable amendments to the application as may be requested by the secretary or 
deemed by the applicant to be advisable to respond to any objection or rejection of the application. 

C. The secretary may require the applicant to disclaim an unregistrable component of a mark 
that would otherwise be registrable, and an applicant may voluntarily disclaim a component of a 
mark sought to be registered. No disclaimer shall prejudice or affect the applicant's or registrant's 
rights then existing or thereafter arising in the disclaimed matter or the applicant's or registrant's 
rights of registration on another application if the disclaimed matter is or becomes distinctive of 
the applicant's or registrant's goods or services. 

D. The secretary may amend the application upon the applicant's written agreement, or the 
secretary may require a new application to be submitted. 
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57-3B-7 TRADE PRACTICES AND REGULATIONS 57-3B-8 
E. Ifthe applicant is found not to be entitled to registration, the secretary shall advise the ap- 
plicant of the reasons for non-registration. The applicant shall have thirty days from the date of 
notification of non- registration from the secretary in which to reply or to amend the application 
for reexamination. This procedure may be repeated until the secretary makes a final refusal of 
registration of the mark or the applicant fails to reply or amend the application within the period 
specified by the secretary, in which case the application shall be deemed to have been abandoned. 
-F. The secretary shall grant priority to the applications in order of filing. In the case of any 
application rejected because of a prior-filed application of the same or confusingly similar mark 
for the same or related goods or services, the applicant may bring an action for cancellation of the 
registration on grounds of prior or superior rights'to the mark as provided in Section 11 [57-3B-11 
NMSA 1978] of the Trademark Act. 


History: Laws 1997, ch. 197, § 6. 
ANNOTATIONS 


Authority of secretary. — Under the former act, the 
secretary of state did not have the duty or authority to 


review the validity of trademarks or trade names properly 
tendered for filing. The former act required the registrant 
to determine whether a name or mark is identical or simi- 
lar to an existing registration and that he has the right 
to use such mark or name. 1988 Op. Att'y Gen. No. 88-57. 


57-3B-7. Certificate of registration. 


A. Upon compliance by the applicant with the requirements of the Trademark Act, the secre- 
tary shall issue and deliver a certificate of registration to the applicant. The certificate of registra- 
tion shall be issued under the signature of the secretary and the seal of the state, and it shall show: 

(1) the name and business address; 

(2) if a corporation, limited liability company or partnership, the state of incorporation, or 
if a partnership, the state in which the partnership is organized; 

(3) the date claimed for the first use of the mark anywhere; 

(4) the date claimed for the first use of the mark in New Mexico; 

(5) the class and description of goods or services on or in connection with which the mark 
is used; and 

(6) the registration date and the term of registration. 

B.. ‘A certificate of registration issued by the secretary or a copy of the certificate of registration 
duly certified by the secretary shall be admissible in evidence as competent and sufficient proof of 
the registration of the mark in any actions or judicial proceedings in this state. 


History: Laws 1997, ch. 197, § 7. 
ANNOTATIONS 


Generally speaking, trademarks are subject to 
assignment or transfer except when such are iden- 
tifiable as personal to an individual, exempli gratia, an 
artist's mark or signature. Thus, to enjoy the protection 
afforded under our registration laws, it would only be nec- 
essary that the fact of such assignment be made known to 
the specific recorder (secretary of state) by filing written 
and substantiated notice thereof. 1957-58 Op. Att'y Gen. 
No, 58-81 (rendered under former law). 


57- SB-8. Duration and renewal. 


Failure to record notice of assignment leaves as- 
signee unprotected. — No period of time is provided 
for. in which the assignee of trademark right must record 
or otherwise give public notice of the fact of transfer, but 
also, that a failure to effect such notice leaves the assignee 
without protection of the law as would otherwise be pro- 
vided, 1957-58 Op. Att'y Gen, No. 58-81 (rendered under 
former law). 

Am. Jur, 2d, A.L.R. ona C.J.S. references. — 74 Am. 
Jur, 2d Trademarks and Tradenames §§ 21, 26, 27. 

87 C.J.S. Trademarks, Tradenames and Unfair Compe- 
tition §§ 171 to 179, _ 


A. A registration of a mark is effective for ten years from the date of repintratialia An application 
for renewal shall be filed within six months prior to its'expiration in the manner required by the 
secretary. The renewed registration shall be effective for ten years from the date of expiration of the 
original registration. The application for renewal shall'be accompanied by the renewal fee. A reg- 
istration of a mark may be renewed for successive periods of ten years as provided in this section. 

B. All applications for renewal, whether of registrations made under the Trademark Act or 
of registrations made under any act prior to the effective date of that act, shall include a verified 
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57-3B-9 TRADEMARKS ; 57-3B-11 


statement that the mark has been and is still in use and include a specimen showing actual use of 
the mark on or in connection with the goods or services. 


History: Laws 1997, ch. 197, § 8. 


57-3B-9. Assignments; changes of name and other instruments. 


A. A mark and its representation shall be assignable with the good will of the business in 
which the mark is used, or with that part of the good will of the business connected with the use 
of and symbolized by the mark. The assignment shall be by instruments in writing duly executed 
and may be recorded with the secretary upon payment of a twenty-five dollar ($25.00) recording 
fee. The secretary, upon recording the assignment, shall issue in the name of the assignee a new 
certificate for the remainder of the term of the registration or the last renewal of the registration. 
An assignment of a registration shall be void as against any subsequent purchaser for valuable 
consideration without notice unless it is recorded with the secretary within three months after its 
date or unless it is recorded prior to the subsequent purchase. 

B. A registrant or applicant effecting a change of the name of the person to whom the mark 
was issued or for whom an application was filed may record a certificate of change of name of the 
registrant or applicant with the secretary upon payment of the recording fee specified in Subsec- 
tion A of this section. The secretary may issue to the owner a certificate of amendment of registra- 
tion for the remainder of the term of registration or the last renewal of that registration. 

C. Other instruments that relate to a mark registered or a pending application include li- 
censes, security interests or mortgages, and they may be recorded in the discretion of the secretary 
provided the instrument is in writing and has been duly executed. 

D. Acknowledgment shall be prima facie evidence of the execution of an.assignment or other 
instrument and, when recorded by the secretary, the record shall be prima facie evidence of execu- 
tion. A photocopy of an instrument specified in this section shall be accepted for recording if it is 
certified by any of the parties thereto or their successors. 


History: Laws 1997, ch. 197, § 9. 


57-3B-10. Records. 


The secretary shall keep for public examination a record of all marks registered or renewed 
under the Trademark Act and a record of all documents recorded pursuant to Section 9 [57-3B-9 
NMSA 1978] of the Trademark Act. 


History: Laws 1997, ch. 197, § 10. 


57-3B-11. Cancellation. 


The secretary shall cancel from the register, in whole or in part: 
A. a registration where the secretary shall receive a voluntary request for cancellation from 
the registrant or the assignee of record; 
B. a registration granted under the Trademark Act and not renewed in accordance with its 
provisions; | 
C. aregistration of which a court of competent jurisdiction finds that: 
(1) the registered mark has been abandoned; 
(2) the registrant is not the owner of the mark; 
(3) the registration was granted improperly; 
(4) the registration was obtained fraudulently; 
(5) the mark is or has become the generic name for the goods or services or a portion of 
them, for which it has been registered; or 
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57-3B-12 TRADE PRACTICES AND REGULATIONS 57-3B-14 


(6). the registered mark is so similar as to likely cause confusion or mistake or to deceive, 
to a mark registered by another person in the United States patent and trademark office prior to 
the date of the filing of the application for registration by the registrant and not abandoned; or 

D. when a court of competent jurisdiction orders the cancellation of a registration on any 
ground. 


History: Laws 1997, ch. 197,§11. ~~ cancellation of registration of mark, pursuant to § 14 of 
Act (15 ULS.C.A. ARS Sols 
ANNOTATIONS Lanham (HA A. § 1064), 156 A.L.R. Fed, 181 


Am. Jur. 2d, A.L.R. and C.J.S. references. — When 
does product become generic term so as to warrant 


57-3B-12. Classification. 


The secretary shall by regulation establish a classification of goods and services for convenience 
of administration of the Trademark Act but not to limit or extend the applicant's or registrant's: 
rights. A single application for registration of a mark may include any or all goods upon which, or 
services with which, the mark is actually being used indicating the appropriate class or classes of 
goods or services. When a’ single application includes goods or services that fall within multiple 
classes, the secretary shall require payment of twenty-five dollars ($25.00) for each class. As far 
as practical the classification of goods and services should conform to the classification adopted by 
the United States patent and trademark office. 


History: Laws 1997, ch. 197, § 12. 


57-3B-13. Fraudulent registration. 


A person who, for himself on or [or on] behalf of any other person, procures the filing or regis- 
tration of any mark in the office of the secretary by knowingly making any false or fraudulent 
representation or declaration, orally or in writing or by any other fraudulent means, shall be liable 
to pay all damages sustained as a consequence of that filing or registration recoverable by or on 
behalf of the injured party in any court of competent jurisdiction. 


History: Laws 1997, ch. 197, § 13. Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


57-3B-14. Infringement. 


Any person shall be liable in a civil action by the registrant for any and all of the remedies pro- 
vided in Section 16 [57-8B-16 NMSA 1978] of the Trademark Act, who shall: 
- A. use, without the consent of the registrant, any reproduction, counterfeit, copy or colorable 
imitation of a mark registered under the Trademark Act in connection with the sale, distribution, 
offering for sale or advertising of any goods or services on or in connection with which the use is 
likely to cause confusion or mistake or to deceive.as to the source of origin of the goods or services; 
or 

B. reproduce, counterfeit, copy or colorably imitate any such mark and apply the reproduction, 
counterfeit, copy or colorable imitation to labels, signs, prints, packages, wrappers, receptacles, or 
advertisements intended to be used.upon or.in connection with the sale or other distribution in 
this state of these goods or services. 

The registrant shall not be entitled to recover profits or damages under Subsection B of this 
section unless the acts have been committed with the intent to cause confusion or mistake or to 
deceive. 
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57-3B-15 TRADEMARKS 57-3B-15 


History: Laws 1997, ch. 197, § 14. Unfair competition by imitation in sign or design of 
business place, 86 A.L.R.3d 884. : 


, ANNOTATIONS Liability of better business bureau or similar organiza- 
Within beats: federal registrant inferior to prior tion in tort, 50 A.L.R.4th 745, 
state registrant. — When plaintiff, doing business solely Name appropriation by employer or former employ er, 
in the Northeast, applied for federal registration in the 52 ALR. 4th 156. : ae Ae 
United States patent office in 1968 and received registra- World wide web domain as violating state trademark 
tion in 1969, and defendant, doing business solely in New protection statute or state unfair trade practices act, 96 
Mexico, applied for the same trademark under this act A.L.R.5th 1, ; é j 
and received it in 1968, since defendant did not learn of Application of secondary meaning test in action for 
plaintiff until 1971, and defendant did not adopt plain: — trade dress infringement under § 43(a) of the Lanham Act 
tiffs name to benefit from plaintiff's reputation, and there (15 USC § 1125(a)), 87 A-L.R. Fed, 15. ast 
were no customers in common, plaintiff.did not have ex- Parody as trademark or tradename infringement, 92 
clusive nationwide rights, and in New Mexico defendant A.L.R, F ed. 25. te ener 
had the superior right to the mark. Value House v. Phillips _ Admissibility and weight of consumer survey in litiga- 
Mercantile Co), 523 F.2d 424 (10th Cir, 1975). tion ‘iunder : Praderhar’ deposition, feademerky intinge 
Am. Jur. 2d, A.L.R. and C.J.S, references. — 74.Am. PERE BUG 1866, COPIER AUNN, OF OTST, PFOKISIONS, 04. Ags 
Jur, 2d Toate are and Tradenames 88 84 to 144, ham Act (15 USC8§ 1063, 1114, and 1125), 98 A.L.R. Fed, 
Right to protection against simulation of physical ap- 20. a aa ‘ 
pearance or arrangement of place of business, or vehicle)> * , | Post-sale confusion" in trademark or trade dress in- 
17. A.L.R. 784, 28 A.L.R. 114: fringement actions under § 43 of the Lanham Trade-Mark 


Territory of operation: right to protection against use Act (15 USCA § 111265), 146 ALR. Fed, 407. : 
of trademark or tradename beyond the territory in which Liability as vicarious or contributory infringer under 


plaintiff operates, 36.A.L.R: 922.) © Lanham Act - modern cases, 152 A.L.R. Fed. 573. 
Protection of business or trading corporation. against When is trade dress "inherently distinctive" for pur- 

use of same or similar name by another corporation, 66 poses of trade dress infringement actions under § 438(a) 

ia 948, 115 ‘AER, 1241, 72 A.L.RB.3d 8. of Lanham Act (15 U.S.C.A. § 1125(a)) - Cases after Two 
Actual competition as necessary element of trademark Pesos, 161 A.L.R. Fed. 827, ai boat 

infringement or unfair competition, 148 A.L.R. 12. Parody as trademark or tradename dilution or infringe- 
Conflict of laws, with respect to trademark infringe- ment, 179 A.L.R. Fed. 181. 

ment or unfair competition, including the area of conflict 87 Cud.8, racy il Tradenames and Unfair Compe- 

between federal and state law, 148 A.L.R. 139. tition §§ 64 to 86, 135, 


57-3B-15. Injury to business reputation; dilution. 


“A. The owner of a mark that is famous in this state shall be entitled, subject to the principles 
of equity, to an injunction against another's use of a mark, commencing after the owner's mark 
becomes famous, that causes dilution of the distinctive quality of the owner's mark and to obtain 
other relief as is provided in this section. In determining whether a mark is famous a court may 
consider factors such as, but not limited to: 

(1) the degree of inherent or acquired distinctiveness of the mark in this state; 

(2) the duration and extent of use of the mark in connection with the goods and services; 

(3) the duration and extent of advertising and publicity of the mark in this state; 

(4) the geographical extent of the trading area in which the mark is used; 

(5). the channels of trade for the goods or services with which the owner's mark is used; 

(6) the degree of recognition of the owner's mark in its trading area and in the other's 
trading area, and in the channels of trade in this state; and 

(7) the nature and extent of use of the same or similar mark by third parties. 

B. The owner shall be entitled only to injunctive relief in this state in an action brought under 
this section, unless the subsequent user willfully intended to trade on the owner's reputation or 
to cause dilution of the owner's mark. If willful intent is proven, the owner shall also be entitled 
to the remedies set forth in the Trademark Act, subject to the discretion of the court and the prin- 
ciples of equity. 


History: Laws 1997, ch. 197, § 15. " claim based on trademark dilution. Guidance Endodontics v. 
© D 08 FS 2d 1209 (D.N.M. 2010 
ANNOTATIONS entsply Int'l, Inc, 708 F.Supp. ( ). 


Section not limited to noncompeting products, — 
Proving f, With ‘ fthe f f Despite the "notwithstanding" clause at the end of former 

the ardbaes Sicccie Car ce Mactan aan iy THe: 57-38-10 NMSA 1978 could not be limited to cases involv- 

mafil would be considered famous under New Mexico law, ing noncompeting products. Jordache Enters., Inc. v. Hogg 

and concessions that Thermafil is not famous outside the Wyld, Ltd., 828 F.2d 1482 (10th Cir. 1987). 

endodontic marketplace and that federal law requires such 


Association of trademarks for parody purposes 
fame, the court dismissed the defendants' unfair competition without corresponding association of manufacturers, 


which might confuse the consumer as to who is the actual 
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57-3B-16 


manufacturer, does not tarnish or appropriate the good 
will of the manufacturer of the high quality similar prod- 
uct. Jordache Enters., Inc. v. Hogg Wyld, Ltd., 828 F.2d 
1482 (10th Cir. 1987). 


TRADE PRACTICES AND REGULATIONS 


57-3B-17 


Am. Jur. 2d, A.L.R. and C.J.S. references..— What 
constitutes "famous mark" for purposes of federal Trade- 
mark Dilution Act, 15 U.S.C. § 1125(c), which provides 
remedies for dilution of famous marks, 165 A.L.R. Fed, 625, 


57-3B-16. Remedies. 


Any owner of a mark registered under the Trademark Act may proceed by suit to enjoin the manu- 
facture, use, display or sale of any counterfeits or imitations of that mark and any court of compe- 
tent jurisdiction may grant injunctions to restrain the manufacture, use, display or sale as may be 
deemed just and reasonable by the court. The court may require the defendants to pay to the owner 
all profits derived from or all damages suffered by reason of the wrongful manufacture, use, display 
or sale, or by both payment of all profits derived and damages suffered. The court may also order that 
any counterfeits or imitations in the possession or under the control of any defendant in the case 
be delivered to an officer of the court or to the complainant and that the counterfeits or imitations 
be destroyed. The court, in its discretion, may enter judgment for an amount not to exceed three 
times the profits and damages and for reasonable attorney fees of the prevailing party in those cases 
where the court finds the other party committed the wrongful acts with knowledge or in bad faith 
or as otherwise the circumstances of the case may warrant. The enumeration of any right or remedy 
in this section shall not affect a registrant's right to prosecute under any criminal law of this state. 


History: Laws 1997, ch. 197, § 16. 
ANNOTATIONS 


Prior good faith use superior to registration. 
— Prior registration of a trade name under New Mexi- 
co's trademark statute does not foreclose another party 
from acquiring the right to use that name in good faith 
under the common law, and the trial court's determina- 
tion that the plaintiff had the exclusive right to use a 
contested name for his video rental stores was correct, 
since the plaintiff established a good faith acquisition of 
a trade name at common law, and his rights became su- 
perior to those of the defendant, whose prior state regis- 
tration was not accompanied by prior use in the market 
area in question. S & S Invs., Inc. v. Hooper Enters., Lid., 
1993-NMCA-122, 116 N.M. 3938, 862 P.2d 1252, 


57-3B-17. Applicability. 


Injunction granted even where plaintiff merely 
asserting right to use. — While injunctive relief is most 
often granted against some actual use of the infringing 
mark in the disputed area, such relief is proper where the 
plaintiff is asserting the right to such use, but has not ac- 
tively been using the mark in a disputed market. Value 
House v. Phillips Mercantile Co., 523 F.2d 424 (10th Cir. 
1975), 

Am, Jur, 2d, A.L.R. and C.J.S. references. — 74 Am. 
Jur, 2d Trademarks and Tradenames 8§ 145 to 152. 

Rights and remedies with respect to another's use of a 
deceptively similar advertising slogan, 2 A.L.R.3d 748. 

87 C.J,S. Trademarks, Tradenames and Unfair Compe- 
tition §§ 135, 188, 189. 


Any registration of a mark in force upon the effective date of the Trademark Act shall continue 
in effect for the remainder of its unexpired term and may be renewed under the provisions of that 
act within six months prior to the expiration specified in its registration. The provisions of the 
Trademark Act shall not affect any application, suit, a gahaatt or appeal pending on the effective 
date of the Trademark Act. 


History: Laws 1997, ch. 197, § 19. ‘Severability clauses. — Laws 1997, ch. 197, § 18 pro- 


vided for the severability of the act if any part or applica- 
tion thereof is held invalid. 


ARTICLE 38C 
Patents and Copyrights 


Sec. Sec. 
57-3C-1. Short title. 57-3C-4, Administration of act. 
57-38C-2. Definitions. 57-3C-5. Fund created. 
57-3C-3. Patents and copyrights as state property excep- 

tion. 
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57-3C-1 PATENTS AND COPYRIGHTS 57-3C-5 


This act [57-3C-1 through 57-3C-5 NMSA 1978] may be cited as the "Patent and Copyright Act". 


History: Laws 2001, ch. 346, § 1. art. IV, § 23, was effective June 15, 2001, 90 days after 
Effective dates. — Laws 2001, ch. 346 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


57-3C-2. Definitions. 


As used in the Patent and Copyright Act; 

A. "department" means the economic development department; 

B, "patent" means the grant of certain property rights in an invention, as defined in federal 
patent laws, to an inventor that includes the right to exclude others from making, using, offering 
for sale, selling or importing the invention; and 

C. "copyright" means the property rights, as defined in federal copyright laws, in original works 
of authorship. 


History: Laws 2001, ch, 346, § 2. art. IV, § 23, was effective June 15, 2001, 90 days after 
Effective dates. — Laws 2001, ch. 346 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


57-3C-3. Patents and copyrights as state property exception. 


A. Inventions, innovations, works of authorship and their associated materials that are devel- 
oped by a state employee, except an employee of a state educational institution, within the scope 
of his employment or when using state-owned or state-controlled facilities or equipment are the 
property of the state. 

B. The provisions of Subsection A of this section do not apply to a state employee employed 
by a state educational institution designated in Article 12, Section 11 of the constitution of New 
Mexico. 


History: Laws 2001, ch. 346, § 8. art. IV, § 28, was effective June 15, 2001, 90 days after 
Effective dates. — Laws 2001, ch. 346 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


57-3C-4. Administration of act. 


The department shall: 

A. be responsible for the administration of the Patent and Copyright Act; 

B. promulgate rules pursuant to the Patent and Copyright Act; . 

C. apply, on behalf of the state, for the patent protection or registration of copyright and pay 
the associated expenses; 

D. share with the inventor, after expenses, fifty percent of the income collected on the invention 
or work; and 

E. determine, after a cost-benefit analysis, whether to retain the patent or copyright for the 
state. 


History: Laws 2001, ch. 346, § 4. art. IV, § 23, was effective June 15, 2001, 90 days after 
Effective dates. — Laws 2001, ch. 346 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


57-3C-5. Fund created. 


The "patent and copyright fund" is created in the state treasury. Income received by the state 
pursuant to the Patent and Copyright Act shall be deposited in the patent and copyright fund. 
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57-4-1» 


TRADE PRACTICES AND REGULATIONS 


57-5-1 


Money in the patent and copyright fund is appropriated to the economic development. department 
to carry out the provisions of the Patent and Copyright Act. Any unexpended or unencumbered 
balance remaining in the fund at the end of a fiscal year shall not revert to the general fund. 


History: Laws 2001, ch. 846, § 5. 
Effective dates. — Laws 2001, ch. 346 contained no 
effective date provision, but, pursuant to N.M. Const., 


ARTICLE 4 


art. IV, § 23, was effective June 15, 2001, 90 days, after 
adjournmént of the legislature. 


Protection of Copyrights 


(Repealed by Laws 1987, ch. 41, § 1.) 


57-4-1 to 57-4-7. Repealed. 


Repeals. — Laws 1987, ch. 41, § 1, effective June 19, 
1987, repealed 57-4-1 to 57-4-7 NMSA 1978, as enacted 


ARTICLE 5 


by Laws 1959, ch. 220, §§ 1 to 7, relating to the protection 
of copyrights. 


Motion Pictures 


. Definitions. 
. Purpose of act; violations; penalty. 
. Restrictive contracts, combinations or monopo- 


lies illegal; penalty, 


. Contracts for excessive number of pictures un- 


lawful; form of contracts of sale, license or 
lease; power of public regulation commis- 
sion; penalty for violations. 


. Division of products among exhibitors. 
. Announcement of pictures to be produced; con- 


tents of announcement; filing with public 
regulation commission; sale to competitor 
at less price unlawful; sale or lease to be by 
contract; penalty for violation. 


. Contracts for sale, lease or license; revocation 


or disapproval; binding when not disap- 
proved. 


. Secret rebates or arrangements unlawful; pen- 


alty. 


: Gta for more than one year unlawful; 


rights. under former contracts; penalty for 
violation; invalidity of contract. 


57-5-10. Exhibitor having contract running longer than 


57-5-11. Producer- 


year; rights in selection of pictures. 

or distributor-controlled theaters; 
rights in choosing pictures; selling or leas- 
ing to competitors; penalty for violation. 


57-5-1. Definitions. 


As used in Chapter 57, Article 5 NMSA 1978: ' 
"corporation" means any subsidiary holding company, joint purchasing or selling associa- 


A. 


Sec, 


57-5-12. 
57-5-13. 
57-5-14., 
57-5-15, 
57-5-16. 
57-5-17. 
57-5-18, 
57-5-19. 
57-5-20. 
57-5-21, 


57-5-22. 


Refusing alternative selections; prima facie evi- 


dence of intent to violate act; penalty. 

Date and place of alternative: selections:: con- 
tracts made outside state unlawful; excep- 
tion. 

Civil liability for violation. 

Misrepresentation of box office value; civil li- 
ability. 

Fair and equitable adjustments of contracts per- 
mitted. 

Existing contracts to be filed with public regula- 
tion commission. 

Public regulation commission as agent for ser- 

. vice of process. 

Failure to designate agent for service of process; 
penalty; pictures barred. 

Venue of prosecutions. 

Contracts filed with public regulation commis- 
sion; fees; filing copies of blank forms; pen- 
alty for violation. 

Determination of first and second run theaters 
by public regulation commission. 


tion, business trust, joint stock association and officers and agents or employees serving in any 
capacity; 


B. 


"person" means a natural person, partnership, firm of two or more persons having a joint or 


common interest or a corporation, association or business trust; 
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C. "producer" means all persons or their distributors or agents who make, manufacture, lease, 
license or sell motion pictures of any kind; 

D. "distributor" means all persons or their agents who make, manufacture, buy, act as lessor, 
sell or traffic in motion pictures in any way; 

E. ."product" means any stated number of motion pictures, group, series or the annual output of 
motion pictures of any producer, manufacturer or distributor of motion pictures; 

F. "theatre" means any auditorium, room, hall or place where motion pictures are exhibited, 
played or shown; 

G. "exhibitor" means any person engaged in the showing and exhibition of motion pictures; 

H. "competitive situation" means any municipality in which there are two or more persons en- 
gaged in the business of exhibiting motion pictures and each is a competitor of the other; 

I. "competitive exhibitor" means any person owning or operating any motion picture show or 
theatre or who is in any way interested in the exhibition of motion pictures in any municipality 
where there are two or more competitive exhibitors engaged in the business; 

J. "box office value" means the potential power of a motion picture to draw patronage; 

K. "franchise" means any contract, agreement or understanding whereby a producer or distrib- 
utor either grants or gives the exclusive right to use of its product to another producer, distributor, 
exhibitor or other person for a period of more than one year; 

L. "first run pictures" means any motion picture that has not been previously exhibited or 
shown in a certain municipality; 

M. "second run pictures" means any motion picture that has been previously exhibited or 
shown in one or more consecutive days in a certain municipality;, 

N. "first run theatre" means any theatre that exhibits first run pictures, and not more than two 
second run pictures in each calendar month, throughout the year; | 

O. "second run theatre" means any theatre that exhibits more than two second run pictures in 
any calendar month throughout the year; 

P. "playing arrangement" means the number of days a motion picture is to be played, the ad- 
mission price to be charged and the specific conditions governing the playing of a motion picture 
when any of these arrangements are specified in the contracts or leasing; licensing or renting ar- 
rangements between exhibitor and distributor; 

Q. "play" means the exhibition, presentation or Pena of motion pictures or productions in 
motion picture theaters; and 

R. "state corporation commission" or "carporation commission" means the secretary of state. 


History: Laws 1933, ch. 177, § 1; 1941 Comp., § 51- 
2701; 1953 Comp., § 49-5-1; 2013, ch. 75, § 15. 

Cross references. — For first and second run theaters 
being determined by public regulation commission, see 57- 
5-22 NMSA 1978. 

For provisions relating to the showing of obscene films 
by outdoor theatres, see 30-38-1, 30-388-2 NMSA 1978. 

The 2013. amendment, effective July 1, 20138, de- 
fined "state corporation commission" and "corporation 
commission" to mean the secretary of state; added the 
introductory sentence "As used in Chapter 57, Article 5 
NMSA 1978"; in Subsections Athrough Q, deleted "The 


term" at the beginning of each subsection; in Subsections 
A through Q, deleted "when used in the act, includes", 
"when used in the act, shall mean", and "when used in 
this act, shall mean and include" and added "means"; in 
Subsection C, after "persons or" deleted "corporations", in 
Subsection D, after "persons", deleted “or corporations"; in 
Subsection H, after "number of", added "motion", in Sub- 
section G, after "person", deleted "firm or corporation"; in 
Subsection P, after "number of days a", added "motion" 
and after "motion picture", deleted "or pictures, are" and 
added "is", and after "playing of a", added "motion"; and 
added ceneen i R. 


57-5-2. [Purpose of act; violations; penalty.]' 


The intent and purpose of this act [57-5-1 through 57-5- 22 NMSA 1978] is to eliminate and pre- 
vent monopolies, restraint of trade, unfair combinations, favoritism, discrimination, overbuying or 
preference of any kind on the part of producers, distributors or any other person or persons, in fa- 
vor of any person, corporation, firm or association owning or operating any motion picture theater 
or theaters, to the detriment of competitive owned and/or operated picture theater or theaters, or 
for any competitive exhibitor being discriminated against in favor of another competitive exhibitor 
or exhibitors; also, to prevent any person, firm or corporation operating any motion picture the- 
ater or theaters from acquiring, overbuying or having a monopoly or the pick of the product of any 
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producer or distributor or any other person. Any person, firm or corporation conspiring or entering 
into a conspiracy to in any way defeat, violate or avoid the purpose of this act, or any of the provi- 
sions hereof, shall be deemed guilty of a misdemeanor, and upon conviction thereof; shall be pun- 
ished by a fine of not more than twenty thousand dollars ($20,000), and by imprisonment:at hard 
labor of not less than or more than twelve months. It shall be the duty of the district attorney of 
the several judicial districts to enforce the collection of this and all other fines provided for in this 
act and otherwise prosecute those who violate the same. 


History: Laws 19838, ch. 177, § 2; 1941 Comp., § 51- 
2702; 1953 Comp., § 49-5-2. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S, references. — 27A 
Am. Jur. 2d Entertainment and Sports Law § 4 et seq,; 


54A Am; Jur. 2d Monopolies, Restraints of Trade, and Un- 
fair Trade Practices §.1205. 

Protection of right of exclusive performance of photo- 
play, 19 A.L.R. 955. 

Moving-picture distribution contracts, 19 A.L,R. 1004. 

Monopoly in moving pictures, 26 A.L.R, 369, 

Antitrust act, distribution of film as commerce within 
antitrust act, 47 A.L.R. 782. 

58 C.J.S. Monopolies §§ 155 to 157. 


57-5-3. [Restrictive contracts, combinations or monopolies illegal; 
penalty. ] 


Every contract, combination or monopoly of any kind which in any way prevents, restricts, pro- 
hibits or interferes with any competitive exhibitor or exhibitors from acquiring his or their propor- 
tionate share of any product or products of any producer and/or distributor, or any other person, 
as in this act [57-5-1 through 57-5-22 NMSA 1978] provided, is hereby declared to be illegal. Every 
person, firm or corporation violating any of the provisions of this section shall, upon conviction 
thereof, be punished by a fine of not less than one thousand dollars ($1,000) or more than twenty 
thousand dollars ($20,000) and by imprisonment at hard labor for not less than twelve months nor 
more than Han months. 


History: Laws 1938, ch. 177, § 3; 1941 Comp.,, § 51- 
2703; 1953 Comp., § 49-5-3. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part:of the law. 


57-5-4. [Contracts for excessive number of pictures unlawful; form 
of contracts of sale, license or lease; power of public 
regulation commission; penalty for violations.] 


It shall be unlawful for any person, or persons, firm or corporation, who owns, operates or con- 
trols, either directly or indirectly, any motion picture theater, or room, hall, auditorium or place 
where motion pictures of any kind are exhibited in one or more towns or cities in.this state, where 
competition exists, to contract for, lease, license, rent, buy or acquire more motion pictures or films 
than can and will be exhibited in their theater or theaters in such town or city within the twelve 
months next following the date of the purchase, rental or license contract.for such motion pictures. 

~ And it shall be unlawful for any exhibitor to buy, lease or otherwise acquire, or for any distribu- 
tor, or any other person, to sell, lease or supply any picture or pictures in or for a competitive situ- 
ation with the intention or knowledge that each or any of the picture or pictures will not be exhib- 
ited or used, and every exhibitor in a competitive situation shall exhibit all pictures under contract 
within six months after the producer and/or distributor announces such picture or pictures, ready 
for exhibition or showing. All contracts or agreements for the sale, license or rental of motion pic- 
tures shall be in writing, and shall be signed and either attested by two witnesses or sworn to by 
the parties thereto before some person authorized to administer an oath, and a copy thereof shall 
be filed by the producer and/or distributor in the office of the state corporation commission [public 
regulation commission] within ten days after the approval thereof, which said contracts or agree- 
ments shall contain a list of all pictures covered thereby; that the said corporation commission 
[public regulation commission] shall have the right to demand of any exhibitor a copy of his or its 
contract or contracts for the purchase, license or lease of any picture or pictures, which said copy 
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shall be furnished by the exhibitor within fifteen days after the receipt of such notice; that said 
copy shall be identical with the original, together with the consideration paid or to. be paid for each 

picture covered thereby. Any person, firm or corporation, who violates or fails to comply with any 
of the provisions of this section, shall be punished by a fine of not less than one thousand dollars 
($1,000) nor more than ten thousand dollars ($10,000). 


History: Laws. 1933, ch, 177, § 4; 1941 Comp., § 51- a ANNOTATIONS 


2704; 1953 Comp., § 49-5-4. : 
Bracketed material. —‘The bracketed material was Am, Jur, 2d, A.L.R. and C.J.S. references, — Moving- 
inserted by the compiler and is not part of the law. picture distribution contracts, 19 A.L.R, 1004. 
Laws 1998, ch, 108, § 80 provided that references to the Monopoly in moving pictures, 26 A.L.R. 369. 
state corporation commission be construed as references 58 C.J.8. Monopolies §§ 155 to 167." 


to the public she ipueitig commission. 


57-5-5. [Division of products among exhibitors.] 


Producers and/or distributors, or any person or corporation selling, leasing or supplying in any 
way motion pictures to exhibitors in any competitive situation, shall allot, divide or distribute their 
product in proportion to the kind and number of theaters in that town or city; first run pictures 
among exhibitors operating first run theaters and second run pictures to exhibitors operating 
second run theaters. In all towns and cities, where a competitive situation exists, each competitive 
exhibitor shall have the right to purchase, rent or acquire his or their proportionate part of any an- 
nounced group, series or annual product of any producer, distributor, or owner or lessee of motion 
pictures; that in the event two or more competitive exhibitors desire to rent, lease or acquire their 
proportionate share of the product of any producer or distributor, the division or allotment shall be 
made by permitting each competitive exhibitor to select a picture alternately from the product of 
the said distributor in proportion to the number of theaters owned by them. Should one exhibitor 
own or operate more than one theater in a competitive situation, the theater in which each picture 
or production is to be played or exhibited must be specified in separate applications for contracts 
for each theater at the time the apportionment or allotment of the picture or product is made, and 
the pictures must be exhibited or played in the theater so specified. 

In the event an exhibitor in a competitive situation does not elect to purchase or contract for 
his proportionate part of the product of a producer or distributor, the producer and/or distributor 
shall procure from the exhibitor a written waiver of his or their right to purchase or rent his or 
their proportionate share of said product, and said proportionate share shall be allotted or divided 
among the remaining competitive exhibitors in the competitive situation. All waivers must be filed 
with the corporation commission [public regulation commission], Provided, however, that if one or 
more of the competitive exhibitors refuse to rent or purchase his or their proportionate share of 
the product at a fair and reasonable rental price, and refuse to sign a waiver for his or their pro- 
portionate part of such product, then, and in that,event, the distributor and/or other competitive 
exhibitor may appeal to the corporation commission [public regulation commission] for permission 
to allot or acquire the proportionate part, or parts, of the product in question to the other or ap- 
pealing competitive exhibitor or exhibitors, All such appeals shall be determined by the corpora- 
tion commission [public regulation commission], with right of appeal to the district court. 

Any exhibitor, producer and/or distributor violating any of the provisions of this section shall, 
upon conviction thereof, be prmahed as provided in Section twelve [57-5-12 NMSA 1978] of this 
act. 


History: Laws 1933, ch. 177, § 5; 1941 Comp., § 51- For appeals from public regulation commission gener- 
2705; 1953 Comp., § 49-5-5. ally, see 53-18-2 NMSA 1978. 

Bracketed material. — The bracketed material was For procedures’ governing administrative appeals to the 
inserted by the compiler and is not part of the law, district court, see Rule 1-074 NMRA. 

Laws 1998, ch. 108, § 80 provided that references to the For scope of review of the district court, see Zamora v. 
corporation commission be construed as references to the Village of Ruidoso Downs, 120 N.M. 778, 907 P.2d 182 
public regulation commission. (1995). 


Cross references. — For definitions of first and second 
run pictures and theaters, see 57-5-1 NMSA 1978. 
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57-5-6. [Announcement of pictures to be produced; contents of 
announcement; filing with public regulation commission; 
sale to competitor at less price unlawful; sale or lease to be 
by contract; penalty for violation.] 


Whenever a producer and/or distributor announces a group or series of pictures or annual prod- 
uct to exhibitors, either made or to be made, it shall be filed immediately with the corporation 
commission [public regulation commission] and announced directly,and simultaneously to all ex- 
hibitors in competitive situations. All pictures or productions shall be announced by either name, 
title, star, star series, series or by number and shall be classified in groups as to the price and/or 
box office value. Each group so classified shall be identified by letters A, B, C, D, etc.; Group "A" be- 
ing the highest priced or best box office pictures or productions; Group "B" being the next highest 
priced or next best box office pictures or productions, and so on, and the number of pictures in each 
group shall be specified. In the event of any change or changes in the product made, or to be made, 
making it different from that in the announcement filed with the corporation commission [public 
regulation commission], notice of the nature of such change or changes made or to be made shall 
be filed with the corporation commission [public regulation commission] within ten days after such 
change or changes are made. After one competitive exhibitor has purchased, rented or contracted 
for his proportionate part of a product, it shall be unlawful for the producer and/or distributor to 
sell or lease the remainder of said product to the other competitive exhibitor or exhibitors, on a 
different playing arrangement or for a less price, for a period of six months. And all pictures sold or 
leased by producers and/or distributors shall be by written contract, in which the price paid or to 
be paid, and playing arrangement for each picture sold or leased shall be stated. Any producer or 
exhibitor violating any of the provisions of this section shall, upon conviction thereof, be punished 
by a fine of not less than one thousand dollars ($1,000) and not more than twenty thousand dollars 
($20,000). 


History: Laws 1933, ch. 177, § 6; 1941 Comp., § 51- Laws 1998, ch. 108, § 80 provided that references to the 
2'706; 1953 Comp., § 49-5-6. corporation commission be construed as references to the 
Bracketed material. — The bracketed material was public regulation commission. 


inserted by the compiler and is not part of the law. 


57-5-7, [Contracts for sale, lease or license; revocation or disapproval; 
binding when not disapproved.] 


yh 


In any competitive situation where there has been an executory contract entered into for the 

sale, lease or license of any product, or part thereof, the same shall be subject to revocation by 
the exhibitor signing said contract at any time prior to the acceptance of the same by the pro- 
‘ducer and/or distributor, or within a period of twenty days from the date of such contract. If not 
revoked by the exhibitor or disapproved by the producer and/or distributor within the period of 
twenty days from the date thereof, said contract shall, for all purposes, become valid and bind- 
ing on the parties thereto. In case of revocation or disapproval on the part of any of the parties, 
the other party shall be given telegraphic notice thereof within twenty-four hours after such 
revocation or disapproval, and such revocation on the part of the exhibitor shall constitute a 
waiver as provided in Section five [57-5-5 NMSA 1978] of this act. The action of one competitive 
exhibitor shall in no way affect the rights of the other competitive exhibitors in, to or regarding 
any product. 


History: Laws 1933, ch. 177, § 7; 1941 Comp., § 51- ANNOTATIONS 
2707; 19538 Comp., § 49-5-7, 
Bracketed Bae Ohare — The bracketed material was Am, Jur. 2d, A.L.R. and C.J,S. references, — Breach 
inserted by the compiler and is not part of the law. of distribution contracts, 19 A.L.R. 1006, 


58 C.J.S. Monopolies § 82. 
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57-5-8. [Secret rebates or arrangements unlawful; penalty. |] 


It shall be unlawful for any producer and/or distributor or any other person, either directly or 
indirectly, to.give any secret refund, rebate or reward of any kind to any competitive exhibitor, or 
for any competitive exhibitor to receive, either directly or indirectly, any secret refund, rebate or 
reward of any character from any producer, distributor or any other person, or for any producer, 
distributor or any other person to sell, lease, license or supply any motion picture or pictures, or 
permit same to be done to any competitive exhibitor by or through any secret or undisclosed man- 
ner, method, contract, combination or arrangement of any kind, or for any competitive exhibitor 
to so receive or acquire same in such a manner, or to exhibit any such motion picture or pictures 
so received or acquired. Any person violating any of the provisions of this section shall be deemed 
guilty of a misdemeanor, and upon conviction thereof, punished by a fine of not less than one thou- 
sand dollars ($1,000) nor more than twenty thousand dollars ($20,000) for each offense and by 
imprisonment at hard labor of not less than one year or more than one year for each offense. Each 
and every picture furnished, received or exhibited in violation of any of the provisions of this act 
[57-5-1 through 57-5-22 NMSA 1978] shall be deemed a separate offense. 


History: Laws 1933, ch. 177, § 8; 1941 Comp., § 51- ANNOTATIONS 
2708; 1953 Comp., § 49-5-8. 
Hrnoketed material — The bracketed material was Am. Jur. 2d, A.L.R. and C.J.S. references. — 17 


inserted by the compiler and is not part of the law. C.J.S. Contracts § 202. 


57-5-9. [Contracts for more than one year unlawful; rights under 
former contracts; penalty for violation; invalidity of 
contract. | 


It shall be unlawful from and after the passage of this act for any person, or corporation, to con- 
tract for, license, buy, own or control a franchise in or for a town or city, where competition exists, 
for the product of any producer, distributor or from any other person, for a period of time greater 
than one year, and it shall be unlawful for any producer, distributor or person to sell, rent or other- 
wise dispose of any picture to any competitive exhibitor for a period of time greater than one year. 
Provided that all the parties to any contract or contracts now in force for franchises for periods 
greater than one year between any producer and/or distributor, exhibitor or owner of any moving 
picture show or shows, or theaters, shall, within thirty days after this act becomes effective, file a 
copy of such franchise or franchises in the office of the state corporation commission [public regu- 
lation commission]; that there shall be attached to said contracts an affidavit, duly sworn to by 
the parties thereto, setting forth that said franchise was executed prior to the time that this act 
became effective, and that said franchise or contract, so filed or to be filed, has in no way been al- 
tered since this act became effective, and shall state the consideration paid and to be paid for each 
and every picture mentioned therein or to be furnished thereunder during the remainder of its life. 
Any person making any false statement in any such affidavit shall be deemed guilty of perjury, 
and upon conviction thereof, punished as provided by law. Provided, further, all contracts in force 
with competitive exhibitors in this state at the time of the passage of this act for franchises, for a 
period of time greater than one year, shall, if otherwise legal, not be interfered with, and shall re- 
main in full force and effect and lived up to during the life thereof. Any person or corporation who 
violates the provisions of this section shall, upon conviction, be punished by a fine of not less than 
one thousand dollars ($1,000) nor more than ten thousand dollars ($10,000). All contracts made in 
violation of any of the provisions of this act shall be void. 


History: Laws 1933; ch. 177, § 9; 1941 Comp., § 51- . Compiler's notes. — The phrase "from and after the 


2'709; 1953 Comp., § 49-5-9. passage of this act", referred to in the first sentence, 
Bracketed material. — The bracketed material was means from and after the passage and approval of Laws 

inserted by the compiler and is not part of the law. 1933, Chapter 177, which was approved on March 17, 
Laws 1998, ch. 108, § 80 provided that references to the 1938. 


state corporation commission be construed as references 
to the public regulation commission. 
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57-5-10. [Exhibitor having contract-running longer than year; alee in 
selection of pictures. |] 


Any competitive exhibitor or exhibitors having contracts or franchise, with any péduéae and/ 
or distributor continuing for a period of more than one year, at the time of the passage of this act, 
such competitive exhibitor, or exhibitors, shall not participate in the alternative drawing or selec- 
tion of pictures with the other competitive exhibitors, as provided in Section five [57-5-5 NMSA 
1978] of this act, until such competitive exhibitor or exhibitors not having any such contract or 
franchise have acquired a number of pictures equal to that covered by said contract or franchise 
for a period of more than one year. In the acquiring of such pictures, same shall be done by taking 
the annual product of any one producer and/or distributor upon reasonable terms, and, if neces- 
sary, a sufficient number from another producer and/or distributor, upon reasonable terms each 
year during the remaining life of said contract or franchise, as to equal the number of pictures to 
be supplied under said contract or franchise for more than one year. 


History: Laws 1933, ch. 177, § 10; 1941 Comp., § 51- Compiler's notes. — The phrase "at the time of pas- 


2710; 1953 Comp., § 49-5-10. sage of this act", referred to in the first sentence, means 
Bracketed material..— The bracketed material was at the time of passage and approval of Laws. 1933, Chap- 
inserted by the compiler and is not part of the law. ter 177, which was approved on March 17, 1933, 


f, 


57-5-11. [Producer- or distributor-controlled theaters; rights in 
choosing pictures; selling or leasing to competitors; , 
penalty for violation.] - 


Producers and/or distributors or affiliated companies, owning and/or operating either directly 
or indirectly, any picture show or shows, theater or theaters, and exhibiting their own product 
therein, in one or more competitive situations, shall not participate in the alternative drawing or 
selection of pictures as provided in Section five [57-5-5 NMSA 1978] of this act; or in any way ac- 
quire pictures until their competitor or competitors have each acquired a number of pictures equal 
to the total products of each producer and/or distributor, affiliated company or other person, and 
it shall be unlawful for any producer and/or exhibitor to either refuse, sell or license their product 
or any part thereof upon reasonable terms to such competitive exhibitor so as'to place them on an 
equal basis with such exhibitor, producer and/or distributor or affiliated company. Any person, firm 
or corporation, either seller or sellee, lessor or lessee, violating any of the provisions of this act [57- 
5-1 to 57-5-22 NMSA 1978] shall, upon conviction thereof, be punished by a fine'of not less than 
one thousand dollars ($1,000) nor more then twenty thousand dollars ($20,000). 


History: Laws 1933, ch. 177, § 11; 1941 Comp., § 51- Bracketed material. — The bracketed material was 
2711; 1953 Comp., § 49-5-11. inserted by the compiler and is not part of the law. 


57-5-12. [Refusing alternative selections; prima facie evidence of intent 
to violate act; penalty. | 


The fact that any producer, distributor, owner or lessee of motion pictures fails, or refuses to 
permit exhibitors in competitive situations to make alternative selections in the presence of each 
other, each to either purchase or rent his proportionate share of a product, upon the same terms 
and conditions and as in this act [57-5-1 through 5745-22 NMSA 1978] provided, shall’ be prima 
facie evidence of the intent of such producer, distributor, owner or lessee to violate or defeat the 
purposes, intent and provisions of this act, and such producer, distributor, owner or lessee shall be: 
deemed guilty of a misdemeanor and shall, upon conviction thereof, be punished ‘by a fine of not 
less than ten thousand dollars ($10,000) nor more than twenty thousand dollars ($20,000) and by 
imprisonment at hard labor of not less than nor more than twelve months. 


History: Laws 1933, ch. 177, § 12; 1941 Comp., § 51- Aipacketed material. — The bracketed material was 
2712; 1953 Comp., § 49-5-12. inserted by the compiler and is not part of the law. 
1280 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


57-5-13 MOTION PICTURES 57-5-17 


57-5-13. [Date and place of alternative selections; contracts made 
outside state unlawful; exception.] 


In all competitive situations where there is to be an alternative selection of motion pictures 
by competitive exhibitors, the producer and/or distributor shall set the date for such alternative 
selection in each competitive situation, and each exhibitor shall be notified simultaneously in writ- 
ing, by registered mail by the producer and/or distributor. The selection shall take place in the 
town or city where such competition exists, and it shall be unlawful for any producer, exhibitor or 
any other person having traveling or district agents, to make or close in any place, other than in 
New Mexico, any contract for the sale or lease of any motion picture or pictures for any competitive 
situation in New Mexico, unless all competitive exhibitors mutually agree otherwise in writing. 


History: Laws 1933, ch. 177, § 13; 1941: Comp., § 51- Bracketed material. — ‘The bracketed material was 
2713; 1953 Comp., § 49-5-13. inserted by the compiler and is not part of the law. 


57-5-14. [Civil liability for violation.] 


Any person, or persons, or corporation, who shall violate any of the provisions of this act [57-5-1 
through 57-5-22 NMSA 1978], shall be civilly liable in both actual and punitive damages to the 
person or persons injured, damaged or discriminated against for any and all damages occasioned 
thereby, either directly or indirectly, and including all costs and attorney's fees. 


History: Laws 1933, ch. 177, § 14; 1941 Comp., § 51- Bracketed material. — The bracketed material was 
2714; 1953 Comp., § 49-5-14. inserted by the compiler and is not part of the law. 


57-5-15. [Misrepresentation of box office value; civil liability. | 


Any producer and/or distributor, who misrepresents, either orally or otherwise, the merit or box 
office value of any motion picture or pictures, at the time of sale or lease of any product, or part 
thereof, shall be held accountable therefor and if such producer and/or distributor shall refuse or 
fail to make adjustment, the producer and/or distributor shall be civilly liable in damages, both 
actual and punitive, to the person or persons damaged, including all costs and attorneys' fees. 


History: Laws 1933, ch. 177, § 15; 1941 Comp.,, § 51- Bracketed material. — The bracketed material was 
2715; 1953 Comp., § 49-5-15. inserted by the compiler and is not part of the law. 


57-5-16. [Fair and equitable adjustments of contracts permitted. ] 


The provisions of this act [57-5-1 through 57-5-22 NMSA 1978] aoa not prohibit ie and eq- 
uitable adjustments or changes in any contract for pictures in any competitive situation between 
producers, distributors and exhibitors, provided the same is openly arrived at, and each exhibitor 
in a competitive situation is accorded the same treatment under like or similar conditions. The 
provisions of this section shall not apply to franchises in force at the time of the passage of this act. 


History: Laws 1933, ch. 177, § 16; 1941 Comp,, § 51- Compiler's notes. — The phrase "at the time of the 


2716; 1953 Comp., § 49-5-16. passage of this act", referred to at the end of the section, 
Bracketed material. — The bracketed material was means the time of the passage and approval of Laws 1933, 
inserted by the compiler and is not part of the law. Chapter 177, which was approved on March 17, 1933. 


57-5-17. [Existing contracts to be filed with public regulation 
commission. | 


Attested copies of all contracts for motion pictures now in force in competitive situations shall 
be filed with the corporation commission [public regulation commission] within thirty days after 
this act becomes effective, and hereafter when competition begins in any town or city all existing 


1281 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


57-5-18 TRADE PRACTICES AND REGULATIONS 57-5-19 
contracts for motion pictures shall be immediately filed with the corporation commission [public 
regulation commission] by the exhibitors, and the provisions of this act [57-5-1 through 57-5-22 


NMSA 1978] shall apply to the new competitors as of the day he or they begin to function or ac- 


quire motion pictures in or for the new competitive situation. 


History: Laws 19383, ch. 177, § 17; 1941 Comp., § 51- 
2717; 1953 Comp., § 49-5-17. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 1998, ch. 108, § 80 provided that references to the 


‘Compiler's notes. — The phrase "within thirty days 
after this act becomes effective", appearing near the be- 
ginning of the section, means within thirty days of the 
effective date of Laws 19338, agi Ae 177, which was 
March 17, 1933. 


corporation commission be construed as references to the 
public regulation commission. 


57-5-18. [Public regulation commission as agent for service of process. ] 


Every producer and/or distributor, manufacturer or seller of motion pictures in the state of New 
Mexico, and of leases, rights and contracts and. agreements of every kind and nature by which 
motion pictures are exhibited in the state of New Mexico, shall appoint the chairman of the cor- 
poration commission [public regulation commission] and his successors in office, his, its or their 
true and lawful attorney upon whom may be served all lawful process in any action or legal pro- 
cess against it, in favor of a resident of the state of New Mexico, and therein shall agree that any 
such lawful process against it so served shall be of the same force and validity as if served on the 
company, person or firm personally in the state of New Mexico, and the authority thereof shall 
continue in force irrevocably so long as any contract, lease, agreement or. liability of such person, 
firm or corporation remains outstanding in the state of New Mexico. Such process shall be served 
by leaving the same in duplicate with the chairman of the state corporation commission [public 
regulation commission] and depositing with him a fee of $2.00, and the service thereof on such at- 
torney shall be deemed service on the principal. The chairman of the state corporation commission 
[public regulation commission] shall forthwith forward such process by registered mail, prepaid, 
to the person, firm or corporation at the address given by such person, firm or corporation in the 
appointment required to be filed hereby, and such service of process shall not be complete until the 
same has been so mailed, and the registry receipt shall be prima facie evidence of the completion 
of such service. 


History: Laws 1933, ch, 177, § 18; 1941 Comp., § 51- 
2718; 1953 Comp., § 49-5-18. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 1998, ch. 108, § 80 provided that references to the 
state corporation commission be constrtied as references 
to the public regulation commission, 


ANNOTATIONS 


Am. Jur. 2d, A.L.R, and C.J.S. references. — Power | 


of state to provide for service, other ae personal, of 


process upon nonresident individual doing business 
within the state so as to subject him to judgment in perso- 
nam, 91 A.L.R. 1327. 

Requisite of service upon, or delivery to, designated 
public official, as a condition of substituted service of pro- 
cess on him, 148 A.L.R, 975. 

Setting aside default judgment for failure of seatatery 


.agent on whom process was served to notify defendant, 20 


A.L.R.2d 1179. 
16 C.J.S. Constitutional Law §§ 124 to 132; 16D C.J.S. 


’ Constitutional Law §§ 1156 to 1161. 


57-5-19. [Failure to deaieucia agent for service of process; penalty; 


pictures barred.] © 


The requirements in Section eighteen [B75 18 NMSA 1978] are hereby andes a prerequisite to 
the right of any person, firm or corporation to sell, lease or otherwise distribute motion pictures 
within the state of New Mexico. Any person, firm or corporation selling, distributing or exhibiting 
pictures in the state of New Mexico without first designating the chairman of the state corpora- 
tion commission [public regulation commission] as its true and lawful attorney for the purpose of 
service of process as hereinbefore required, shall be subject to a fine of not more than one thou- 
sand dollars ($1,000) and‘all pictures, produced, manufactured or distributed by such person, firm 
or corporation shall be barred and excluded from exhibiting [exhibition] within the state of New 
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Mexico until the provisions of this act [57-5-1 through 57-5-22 NMSA 1978] have Iain complied 
with by such person, firm or corporation. 


History: Laws 1933, ch. 177, § 19; 1941 Going 5 § 61- Laws 1998, ch. 108, § 80 provided that references to the 
2719; 1953 Comp., § 49-5-19. state corporation commission be construed as references 


Bracketed material. — The bracketed material was to the public regulation commission. 
inserted by the compiler and is not part of the law. i 


57-5-20. [Venue of prosecutions. | 


The venue in an indictment or information for conspiracy in violation of the provisions of this 
act [57-5-1 through 57-5-22 NMSA 1978], may be laid in the county in which the agreement was 
entered into, or in any county in which any overt act was done by any of the conspirators in fur- 
therance of the common design or conspiracy. If the conspiracy is entered into within the jurisdic- 
tion of any court of this state, the parties thereto are triable in that jurisdiction, notwithstanding 
that the offense is to be committed outside the jurisdiction, or in another ‘state. And if the con- 
spiracy is formed outside the jurisdiction of any court of this state,.and an overt act is performed 
in the furtherance of said conspiracy in the jurisdiction of any such court, the conspirators shall be 
tried and punished in the court wherein the overt act was committed. 


History: Laws 1933, ch. 177, § 20; 1941 Comp., § 51- ANNOTATIONS 
2720; 1953 Comp., § 49-5-20. 

Bracketed: material. — The, bracketed material was Am. Jur, 2d, ALR. and C.JS. r efgrences- maga 
inserted by the compiler and is not part of the law. C.J.S. Venue §§ 77, 78. 


-'B7-5-21. [Contracts filed with public regulation commission; fees; filing 
copies of blank forms; penalty for violation.]| 


All contracts for the purchase, leasing or acquirement of motion pictures by producers and/or 
distributors, in competitive situations, from producers and/or exhibitors or anyone else, shall be 
filed as in this act [57-5-1 through 57-5-22 NMSA 1978] provided with the state corporation com- 
mission [public regulation commission] at Santa Fe, New Mexico, within ten days after same have 
been approved or become operative; and all adjustments, modifications or changes in contracts 
shall be in writing and shall be executed as in this act provided for original contracts, and shall be 
filed likewise and within ten days thereafter; all instruments so filed shall be sworn to by the par- 
ties thereto. The corporation commission [public regulation commission] shall receive a fee of two 
dollars ($2.00) for every instrument filed under the provisions of this act, and shall charge a fee 
of two dollars ($2.00) for all copies of instruments furnished upon request. When forms are used 
by producers and exhibitors in sales and lease contracts, blank copies thereof shall be furnished 
to the corporation commission [public regulation commission] by producers and/or exhibitors. Any 
person, firm or corporation who fails or refuses, after notice, to comply with any of the provisions of 
this section shall be punished by a fine as provided in Section four [57-5-4 NMSA 1978] of this act. 


History: Laws 1933, ch. 177, § 21; 1941 Comp., § 51. , Laws 1998, ch. 108, § 80 provided that references to the 
2721; 1953 Comp., § 49-5-21. state corporation commission be construed as references 
Bracketed material. — The bracketed material was ' to the public regulation commission. ' 


inserted by the compiler and is not part of the law. 


57-5-22. [Determination of first and second run theaters by public. 
regulation commission. | 


All matters requiring a decision as to whether a theater should be classified as a "first" or "sec- 
ond" run theater or a picture show shall be determined by the corporation commission [public 
regulation commission]. 
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History: Laws 1933, ch. 177, § 22; 1941 Comp., § 51- Laws 1998, ch. 108, § 80 provided that references to the 
2722; 1953 Comp., § 49-5-22. corporation commission be construed as references to the 
Bracketed material. — The bracketed material was public regulation commission. 
inserted by the compiler and is not part of the law. Cross references. — For the definitions of first and 
second run theaters, see 57-5-1 NMSA 1978. 
Motion Picture Fair Competition 
Sec, Sec. . 
57-5A-1. Short title. 57-5A-4, Blind bidding. 
57-5A-2: Purposes. 57-5A-5. Bidding procedures. 


57-5A-8, “Definitions. 


57-5A-1. Short title. ) 


This act [57-5A-1 through 57-5A-5 NMSA 1978] may be cited as the "Motion Picture Fair Com- 
petition Act". 


History: Laws 1979, ch. 189, § 1. 


57-5A-2. Purposes. 


The purpose of the Motion Picture Fair Competition Act is to establish fair and open procedures 
for the bidding and negotiation of motion pictures within New Mexico in order to prevent unfair 
and deceptive acts or practices and unreasonable restraints of trade in the business of motion 
picture distribution within the state, to promote fair and effective competition in that business 
and to benefit the movie-going public by holding down admission prices to motion picture theaters, 
thereby expanding the choice of motion pictures available to the public and preventing exposure of 
the public to objectionable or unsuitable pictures by ensuring that exhibitors have the opportunity 
to view a picture before committing themselves to exhibiting it. 


History: Laws 1979, ch. 189, § 2. 


57-5A-3. Definitions. 


As used in the Motion Picture Fair Competition Act: 

A. "theater" means any establishment in which motion pictures are regularly exhibited to the 
public for a charge; 

B. "distributor" means any person engaged in the business of distributing or supplying motion 
pictures to exhibitors by rental, sale or licensing; 

C. "exhibitor" means any person engaged in the business of operating one or more theaters; 

D. © "exhibit" or "exhibition" means showing a motion picture to the public for a charge; 

EK. "invitation to bid" means a written or oral solicitation or invitation by a distributor to one or 
more exhibitors to bid or negotiate for the right to exhibit a motion picture; 

F. "bid" means a written or oral offer or proposal by an exhibitor to a distributor, in response to 
an invitation to bid or otherwise, stating the terms under which the exhibitor will agree to exhibit 
a motion picture; 

G. "license agreement" means any contract, agreement, understanding or condition between 
a distributor and an exhibitor relating to the licensing or exhibition of a motion picture by the 
exhibitor; ) | 

H. "trade screening" means the showing of a motion picture by a distributor in the exchange 
center serving New Mexico which is open to any exhibitor interested in exhibiting the motion pic- 
ture; 
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I. "blind bidding" means the bidding for, negotiating for or offering or agreeing to terms for the 
licensing or exhibition of a motion picture, if the motion picture has not been trade screened in the 
exchange center before any such event has occurred; and 

J. "run" means the continuous exhibition of a motion picture in a defined geographical area for 
a specified period of time. A "first run" is the first exhibition of a motion picture in the designated 
area, a "second run" is the second exhibition and "subsequent runs" are subsequent exhibitions 
after the second run. 


History: Laws 1979, ch. 189, § 3; 1980, ch. 49, § 1. 


57-5A-4. Blind bidding. 


A. Blind bidding shall not be required of exhibitions in New Mexico. No bids shall be return- 
able, no negotiations for the exhibition or licensing of a motion picture shall take place and no 
license agreement or any of its terms shall be agreed to for the exhibition of any motion picture 
within the state before the motion picture has been offered for trade screening in the exchange 
center. 

B. Adistributor shall include in each invitation to bid for a motion picture for exhibition within 
New Mexico, if such motion picture has not already been trade screened in the exchange center, 
the date, time and place of the proposed trade screening of the motion picture in the exchange 
center. 

C. A distributor shall provide reasonable and uniform notice to exhibitors within New Mexico 
of motion pictures he is distributing. 

D,_ If, within fifteen days of the date of transmission of the invitation to bid, no exhibitor has 
notified the distributor that it will attend the proposed trade screening, then no trade screening 
shall be required prior to the acceptance of bids. 

E. Any purported waiver of the requirements of this section shall be void and unenforceable. 


History: Laws 1979, ch. 189, § 4; 1980, ch. 49, § 2. 


57-5A-5. Bidding procedures. 


If bids are solicited from exhibitors for the licensing of a motion picture within New Mexico, 
then: 

A. the invitation to bid shall specify: 

(1) the number and length of runs for which the bid is being solicited, whether it is a first, 
second or subsequent run and the geographic area for each run; 

(2) the names of all exhibitors or their designated agents who are being solicited; 

(8) the date and hour the invitation to bid expires; and 

(4) the location, including the address, where the bids will be opened, which shall be in the 
exchange center; 

B. all bids shall be submitted in writing and shall be opened at the same time and in the pres- 
ence of exhibitors, or their agents, who submitted bids and are present at such time; 

C. after being opened, bids shall be subject to examination by exhibitors, or their agents, who 
submitted bids. Within ten business days after a bid is accepted, the distributor shall notify in 
writing each exhibitor who submitted a bid of the name of the winning bidder; and 

D. once bids are solicited, the distributor shall have the option to license the motion picture by 
competitive negotiation if he does not accept any of the submitted bids, 


History: Laws 1979, ch. 189, § 5; 1980, ch. 49, § 3. 
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57-6-1 


TRADE PRACTICES AND REGULATIONS 


57-6-1 


ARTICLE 6 
Hotels 


Sec. 
57-6-1:. Liability of hotelkeeper; limitation. 


57-6-1. [Liability of hotelkeeper; limitation.] 


Hotelkeepers shall be liable to their guests for loss of property brought by such guests into the 
hotel when such loss is caused by the theft or negligence of a hotelkeeper or his servants, not to 
exceed the sum of one thousand dollars [($1,000)]; provided, however, that any hotelkeeper who 
shall provide a suitable safe in his hotel for safekeeping of any money, jewels, ornaments or other 
valuables belonging to his guests and shall notify them thereof by posting a printed notice conspic- 
uously in the rooms of such hotel that such safe has been provided for said purpose, shall not be 
liable for the loss of any money, jewels, ornaments or other valuables by theft or otherwise which 
any guest who has neglected to deposit same in such safe, may sustain. 


History: Laws 1921, ch. 104, § 1; C.S. 1929,'§ 67-101; 
1941 Comp., § 51-2501; 1953 Comp., § 49-6-1. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


This section is not unconstitutional under N.M. 
Const., art. II, § 18. Weiser v. Albuquerque Oil & Gaso- 
line Co., 1958-NMSC-061, 64 N.M, 137, 325 P.2d 720. 

Section liberally construed since it ameliorates 
harsh common-law rule. — This section was obviously 
enacted to ameliorate the effect of the harsh common-law 
rule that an innkeeper was an insurer of the property of 
his guests, and is therefore to be given a liberal construc- 
tion. Albuquerque Hilton Inn v. Haley, 1977-NMSC-051, 
90 N.M. 510, 565 P.2d 1027. 

Former liability of innkeeper was that of insurer. 
— Prior to 1921, the liability of an innkeeper for the prop- 
erty of his guests was that of an insurer, and except for 
acts of God, the public enemy or the guest, he could be 
held for the value of rings stolen by employees. Landrum 
v. Harvey, 1922-NMSC-045, 28 N.M. 248, 210 P. 104 (de- 
cided under former law). 

Services offered and facilities available deter- 
mine status as hotel. — Neither the physical plant nor 
the name by which the establishment is known controls 
its status as a hotel. It is the services offered and facili- 
ties available that are determinative. Weiser v. Albuquer- 
que Oil & Gasoline Co., 1958-NMSC-061, 64 N.M. 137, 325 
P,2d 720. 

Lodge offering services of "downtown" hotel sub- 
ject to section. — Where lodge offered service and fa- 
cilities that one might expect to find at any one of the 
well-known "downtown" hotels, it meets the definition of 
a hotel and comes under this section. Weiser v. Albuquer- 
que Oil & Gasoline Co., 1958-NMSC-061, 64 N.M. 137, 325 
P.2d 720. 

Hotelkeeper' s liability limited to $1000 for prop- 
erty in his care. — When a guest leaves property with 


by a guest or his agent, and therefore was applied to limit 
the liability of a hotel for loss of a guest's luggage which 
had been delivered to the-hotel by her airline, Albuquer- 
que Hilton Inn v. Haley, 1977-NMSC-051, 90 N.M. 510, 
565 P.2d 1027. 

Railroad conductor, renting hotel room by month, 
was not guest. Horner v. Harvey, 1885-NMSC-005, 3 
N.M. (Gild.) 307, 5 P. 329 (decided under former law). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 40 Am. 


_ Jur. 2d Hotels, Motels and Restaurants §§ 157 et seq. 


Payment for accommodation by week, month, or the like 
as affecting question whether one is a guest or a boarder 
at an inn, 12 A.L.R. 261, 145 A.L.R. 368. 

What constitutes an hotel or inn, 19 A.L.R. 517, 53 
A.L.R. 988. 

Liability of innkeeper for property left by departing 
guest who intends to return, 22 A.L.R. 1194. 

Information which must be given by a guest upon de- 
livering articles into custody of innkeeper, 53 A.L.R. 1048. 

Authority of clerk or other employee to waive innkeep- 
er's regulation as to baggage or valuables, 56 A.L.R. 316, 

Loss of or damage to guest's baggage while being trans- 
ported to or from hotel, 76 A.L.R. 1106. 

Description of property in ‘statute limiting liability of 
innkeeper to guest for loss of or damage to property, scope 
and application of, 115 A.L.R, 1088. 

Safety receptacles for valuables of guests, necessity of 
complying with statutory provision as to place of posting, 
and contents of notice by innkeeper as to safety recepta- 
cles for valuables of guests, 119 A.L.R. 796. 

Effect of notice limiting liability for valuables or effects 
of guest.in hotel, 9 A.L.R.2d 818. 

Tort liability of master. for theft by servant, 15 A.L.R,2d 


829, 39 A.L.R.4th 543. 


Liability of innkeeper to guest for injuries occasioned by 


. defects in furnishings or other conditions in room or suite, 


a hotelkeeper at the desk and a subsequent loss takes - 


place, this section clearly and unambiguously states that 
the hotelkeeper's liability is limited to $1,000. Weiser v, Al- 
buquerque Oil & Gasoline Co., 1958-NMSC-061, 64 N.M. 
187, 325 P.2d 720. 

Section limits hotel's liability even when luggage 
delivered by airline. — This statute was not limited in 
its application to property brought physically into a hotel 
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18. A.L.R.2d 978, 91 A.L.R.3d 4838, 93 A.L.R.3d 253. . 

Liability of innkeeper for injury to guest caused by 
pushing, crowding, etc., of other guests, 20 A.L.R.2d 8, 

Liability for injury to customer. or patron from defect in 
or fall of seat, 21 A.L.R.2d 420, 

Maintenance or regulation by public authorities of tour- 
ist or trailer camps, motor courts or motels, 22 A.L.R.2d 
774. 

Liability of bailee for hire of automobile for loss of, or 
damage to, contents, 27 A.L.R.2d 796. 
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Liability of innkeeper for injury to guest using hall or other than proprietor or his servant, 70 A.L.R.2d 628, 28 
similar passageway, 27 A.L.R.2d 822. A.L.R.3d 80, 48 A.L.R.3d 281, ' 

Liability of employer, other than carrier, for a personal Liability of innkeeper for injury by object thrown or fall- 
assault by an employee upon customer, patron, or other ing because of conduct of guest, 74 A.L.R.2d 1241. 
invitee, 34 A.L.R.2d 372. Liability of innkeeper for loss of or damage to automo- 

Liability of innkeeper to guest injured eile using ramp bile of guest or boarder, 52 A.L.R.3d 433. 
or similar inclined surface, 58 A.L.R.2d 1173. Liability of hotel or motel operator for injury to guest 

Liability of innkeeper for injury to guest using steps or resulting from assault by third party, 28 A.L.R.4th 80, 
stairs, 58 A.L.R.2d 1178. Liability of hotel or motel for guest's loss of money from 

Liability of innkeeper for loss of or damage to property room by theft or robbery committed by person other. than 
of a guest resulting from fire, 63 A.L.R.2d 495. defendant's servant, 28 A.L.R.4th 120, 

Liability of innkeeper or restauranteur for injury to 43A C.J.S, Inns, Hotels and Eating Places §§ 44 to 48. 
guest or patron inflicted. on or about premises by person 

ARTICLE 7 
Junk Dealers 
Sec. Sec. 
57-7-1. "Junk dealers" defined. 57-7-5. Dealer to obtain statement from vendor; filing. 
57-7-2. Records of purchases. 57-7-6. Violation of act; penalties. 
57-7-3. Report concerning lost or stolen articles; inspec- 57-7-7. Statements by vendor; penalty. 


tion of articles. 
57-7-4, Lost or stolen property returned without pay- 
ment, 


57-7-1. ["Junk dealers" defined. | 


That all persons, firms or corporations engaged in the business of purchasing or selling second- 
hand or castoff material of any kind, which is commonly known and is hereinafter designated and 
referred to as "junk" - such as old iron, copper, brass, lead, zinc, tin, steel and other metals, metallic 
cables, wires, ropes, cordage, bottles, bagging, rags, rubber, paper and other like materials, shall be 
and hereby are defined, and held to be nak dealers within the meaning of this act [57-7-1 through 
57-7-7 NMSA 1978]. 


History: Laws 1921, ch. 25, § 1; C.S. 1929, § 77-101; Regulation of junk emer 80 A.L:R. 1427, 45 A.L.R.2d 

1941 Comp., § 51-2601; 1953 Comp.,, § 49-7-1. 1391. 
Bracketed material. — The bracketed material was 

inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 58 Am. 
Jur, 2d Occupations, Trades and Professions §§ 1, 4, 15. 


57-7-2. [Records of purchases. | 


Every junk dealer shall keep a book in which shall be written in ink at the time of their purchase 
a full and accurate description of each and every article purchased, together with the full name, resi- 
dence and general description of the person or persons selling the same, and said book shall at all 
times be open to inspection by the sheriff of the county, or any of his deputies and any member of the 
police force in the city or town, and any constable or other municipal or county official in the county, 
in which said junk dealer does business. No entry in said book shall be erased, mutilated or changed. 


History: Laws 1921, ch. 25, § 2; C.S, 1929, § 77-102; Validity and construction of regulation requiring keep- 
1941 Comp,, § 51-2602; 1953 Comp., § 49-7-2. ing of records, 30 A.L.R, 1436, 45 A.L.R.2d 1391. 
Bracketed material. — The bracketed material was 
inserted by the compiler and is not part. of the law. 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references, — 58 Am. 
Jur. 2d Occupations, Trades and Professions § 9. 
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57-7-3. [Report concerning lost or stolen articles; inspection of 
articles. |] ; 


If any material, goods, articles or:thing whatsoever shall be advertised as having been lost or 
stolen, and the same, or any material, goods, articles or things answering to the description ad- 
vertised, or any part or portion thereof, shall then be in, or subsequently come into, the posses- 
sion of any junk dealer, he-shall immediately give information thereof in writing to the sheriff of 
the county, or the chief of police or constable, of the city, town or village in which the junk dealer 
does business, and state when and from whom the same was received. Any junk dealer who shall 
receive, or shall have in his possession any goods, article or thing that has been lost, or shall be 
alleged or supposed to have been lost or stolen from the owner thereof, shall exhibit the same on 
demand to the sheriff of the county, or any of his deputies, or to any member of the police force or 
constable, or other municipal or county official, of the city, town or village, or county in which said 
junk dealer does business, or to any person duly authorized in writing by any magistrate to inspect 
property in the possession of said junk dealer, who shall exhibit such authorization to said dealer. 


History: Laws 1921, ch. 25, § 3; C.S. 1929, § 77-108; Bracketed material. — The bracketed material was 
1941 Comp., § 51-2603; 1953 Comp., § 49-7-3. inserted by the compiler and is not part of the law. 


57-7-4. [Lost or stolen property returned without payment.] 


When any person, firm or corporation is found to be the owner of lost or stolen property, which 
has been purchased by, or is in the possession of any junk dealer, the said property shall be re- 
turned to the owner thereof by said junk dealer without the payment of any money by the owner 
to said junk dealer, or any other person, firm or corporation. 


History: Laws 1921, ch. 25, § 4; C.S. 1929, § 77-104; Bracketed material. — The bracketed material was 
1941 Comp., § 51-2604; 1953 Comp., § 49-7-4. inserted by the compiler and is not part of the law. 


57-7-5. [Dealer to obtain statement from vendor; filing. | 


At the time of purchase by any junk dealer of any pig or pigs of:metal, copper wire or brass car 
jurnals [journals] or of any junk said junk dealer shall cause to be subscribed by the person or 
persons vending the same a statement as to when, where and from whom the vendor or vendors 
obtained such property; also a statement as to the vendor's or vendors’ age or ages, residence or 
residences: i.e.; the city, village or town, and the street and number, if any, of said residence or 
residences, and such other information as is reasonably necessary to enable said residence or resi- 
dences to be located, also the name of the employer or employers, if any, of said vendor or vendors, 
and the place of business or employment of said employer or employers, and the junk dealer shall 
forthwith file the original of said statement subscribed by said vendor or vendors in the office of 
the chief of police or marshal, in the city, town or village in which the purchase was made, if made 
in a city or incorporated village; otherwise said statement shall forthwith be filed by the junk 
dealer in the office of the sheriff of the county in which said purchase was made. 


History: Laws 1921, ch, 25, § 5; C.S. 1929, § 77-105; ANNOTATIONS 
1941 Comp,, § 51-2605; 1953.Comp., § 49-7-5, . 

Bracketed imatertal: eae bracketed material was ~ Am. Jur. 2d, A.L.R. and C.J.S, references, — 58 Am. 
inserted by the compiler and is not part of the law. Jur. 2d Occupations, Trades and Professions §§ 4, 15. 


57-7-6. [Violation of act; penalties.] 


Any junk dealer who shall be found guilty of a violation of any of the provisions of this’ act [57- 
7-1 through 57-7-7 NMSA 1978], shall be guilty of a misdemeanor, and shall be fined or [and] im- 
prisoned, either or both, in the discretion of the court, provided, however, that for the first offense 
the fine shall be not less than fifty dollars ($50.00) or more than two hundred dollars ($200), and 
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the imprisonment shall be for not more than sixty (60) days; and further provided, that for the 
second, and for each subsequent conviction or violation of any of the provisions of this act, the fines 
shall be not less than one hundred dollars ($100) or more than three hundred dollars ($300) and 
the imprisonment not less than thirty (30) days or more than ninety (90) days. 


History: Laws 1921, ch, 25, § 6; C.S. 1929, § 77-106; Bracketed material, — The bracketed material was 
1941 Comp., § 51-2606; 1953 Comp,, § 49-7-6. inserted by the compiler and is not part of the law, 


57-7-7, [Statements by vendor; penalty. | 


Any vendor who in making his statement ‘as contemplated by this act (57- 7-1 through 57-7-7 
NMSA 1978] or in making any other written statement relative to junk which he either has’sold or 
is trying to sell shall be guilty of a misdemeanor and upon conviction thereof shall be punished by 
a fine of not less than ten dollars [($10.00)] and costs nor more than one hundred dollars [($100)} 
and costs, or by imprisonment in the county jail for not less than ten nor more than ninety days, or 
by both such fine and imprisonment in the discretion of the court. 

This act shall not be construed as impairing in anywise the power of cities or incorporated towns 
in this state to license, tax and to regulate any person, firm or corporation now engaged in, or 
hereafter engaged in the buying and selling of junk, provided, that such regulations are not incon- 
sistent herewith. 


History: Laws 1921, ch. 25, § 7; C.S. 1929, § 77-107; Cross references. — For statements and records re- 


1941 Comp., § 51-2607; 1953 Comp., § 49-7-7. quired to be kept by the junk dealer, see 57-7-2, 57-7-3, 
Bracketed material. — The bracketed material was 57-7-5 NMSA 1978. 
inserted by the compiler and is not part of the law. Compiler's notes. — This section is apparently incom- 


plete in its description of the offense in the first paragraph. 


ARTICLE 8 


e 
Trading Stamps 
Sec. Sec. 
57-8-1. Definitions. 57-8-5. Ceasing or suspending redemption; notice of in- 
57-8-2. Fraud, false representation od aa prohib- tention. 
ited. 57-8-6. Violation of act; penalty; injunction. 
57-8-3. Redemption value in cents to be shown. 
57-8-4. Conditions of issue; registration statement; bond; 


claims of holders; filing of claims; determi- 
nation of validity; distribution of. proceeds; 
amount of bond; new bond; registration fee. 


57-8-1. [Definitions. |] 


As used in this act [57-8-1 through 57-8-6 NMSA 1978]: 

A. the term "trading stamp" means any stamp or similar device issued in connection with the 
retail sale of merchandise or service; as'a cash discount or for any other marketing purpose, which 
entitles the rightful holder, on its due presentation for redemption, to receive merchandise, service 
or cash. This term, however, shall not mean any redeemable device. used by the manufacturer or 
packer of an article, in advertising or selling it, or any redeemable device issued and redeemed by 
a newspaper, magazine or other publication; 

B. .the term "trading stamp company" means any person engaged in, distributing trading 
stamps for retail issuance ia) others, or in redeeming trading stamps for retailers in any way or 
under any guise; 

C.. the term "person" means any individual, partnership, corporation, association or other or- 
ganization, 
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History: 1953 Comp., § 49-9-1, enacted by Laws the several issuing stores, then each store is redeeming 
1959, ch. 79, § 1. for the other and is subject to this statute, 1959-60 Op. 
Bracketed material. — The bracketed material was © Att'y Gen. No, 59-141. 
inserted by the compiler and is not part of the law. Am. Jur. 2d, A.L.R. and C.J.S. references. — 58 Am. 
Jur, 2d Occupations, Trades and Professions §§ 79 to 88. 
ANNOTATIONS Constitutionality of trading stamp legislation, 26 A.L.R. 


707, 124 A.L.R. 345, 1383 A.L.R. 1087. 
Giving of trading stamps, premiums, or the like, as vio- 
lation of Fair Trade Law, 22 A.L.R.2d 1212. 


Junior stamp plan not subject to New Mexico 
Trading Stamp Act. 1961-62 Op. Att'y Gen. No. 62-35. 

Retail store issuing own stamps not subject to ta 3 ‘ . ; 
act. — A retail store which issues its own trading stamps Giving of trading stamps, premiums, or the like, as vio- 
and redeems them at its own store is not within the pur- lation of statute prohibiting sales below costs, 70 A.L.R.2d 


view of the act. 1959-60 Op. Att'y Gen. No. 59-141. 1080, 

Several stores establishing stamp system subject _87 C.J.S, Trademarks, Tradenames and Unfair Compe- 
to act. — When several stores establish a trading stamp tition $§ 244, 257, 
system where the stamps may be redeemed at any one of 


57-8-2. [Fraud, false representation and lottery prohibited. | 


No trading stamp company shall commit any fraud or shall make any false representation or 
shall resort to any lottery in distributing or redeeming trading stamps in this state. 


History: 1953 Comp., § 49-9-2, enacted by Laws ANNOTATIONS 


1759, oh: 487 8 2: Am. Jur, 2d, A.L.R. and C.J.S. references, — 58 Am. 


Bracketed material. — The bracketed material was : : 
inserted by the compiler and is not part of the law. re 2d Occupations, Trades and Professions §§ 81, 83 to 
Tis 


38 C.J.S. Gaming § 2 et,seq.;.54 C.J.S, Lotteries §9. 


57-8-3. [Redemption value in cents to be shown.] 


No trading stamp company shall distribute trading stamps in this state or shall redeem trading 
stamps hereafter issued therein unless: 

A. each stamp has legibly printed upon its face in cents or any fraction thereof a cash value 
determined by the company; and 

B. the rightful holders may, at their option, redeem the stamps in cash when duly presented to 
the company for redemption in a number having an aggregate cash value of not less than twenty- 
five cents [($.25)]. 


History: 1953 Comp., § 49-9-3, enacted by Laws least. one redemption center located within the state of 
1959, ch. 79, § 3. New Mexico. 1959-60 Op. Att'y Gen, No. 59-141. 

Bracketed material. — The bracketed material was Must redeem and provide for optional cash re- 
inserted by the compiler and is not part of the law. demption within state. — A trading stamp company 


must redeem stamps in this state and must, in addition to 
ANNOTATIONS offering to redeem for services or merchandise, provide for 


At least one redemption center must be located optional cash redemption in this state. 1959-60 Op. Att'y 
within state. — It must be implied from the require- Gen. No, 59-141. 
ments set forth that each such company must have at 


57-8-4. [Conditions of issue; registration statement; bond; claims 
of holders; filing of claims; determination of validity; : 
distribution of proceeds; amount of bond; new bond; 
registration fee. |] 


No trading stamp company shall distribute trading stamps in this state or shall redeem trading 
stamps hereafter issued therein until it has filed with the secretary of state: 

A. a statement of registration accompanied by representative samples of its stamps, stamp 
collection books, stamp redemption catalogues and stamp distribution and redemption agreement 
forms currently used in this state. Each such statement shall provide the following information: 

(1) the name and principal address of the company; 
(2) the state of its incorporation or origin; 
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(3) the names and addresses of its principal officers, partners or proprietors; 

(4) the address of its principal office in this state; 

(5) the name and address of its principal officer, employee or agent therein; 

(6) the addresses of the places where its stamps are redeemable within the state; 

(7) ashort form of its balance sheet, as at the end of its last fiscal year prior to such filing, 
certified by an independent public accountant; and . 

(8) unless the principal sum of the bond hereinafter required to be fied [filed] by the com- 
pany is the maximum amount hereinafter required, a statement of the gross income from its busi- 
ness in this state as a trading stamp company during such last fiscal year, certified by an indepen- 
dent public accountant; and, simultaneously therewith; 

B. a bond payable to this state and duly executed by the company and a “corporate surety 
qualified to do business therein, which is conditioned upon the performance by the company of 
the obligation to redeem trading stamps issued by the retailers in this state, when they are duly 
presented for redemption by the rightful owners and holders. 

In the event the trading stamp company defaults in performing such obligation, all rightful 
holders of trading stamps of such company shall be entitled to make claim against said bond. Re- 
tailers in possession of trading stamps for issuance to their customers shall also be deemed right- 
ful holders entitled to make such claim. 

In the event the trading stamp company defaults in the Snnaaay of its obligation to redeem 
trading stamps, any rightful holder may file within three months after such default a complaint 
with the secretary of state. Upon the filing of any such compaint [complaint] the secretary of state 
shall forthwith make a determination whether there has been a default. If the secretary of state 
shall determine that there has been such a default he shall give.notice of such determination to 
the trading stamp company and if such default is not corrected within 10 days he shall publish 
notice of such default in three consecutive publications of one or more newspapers having general 
circulation throughout this state and therein require that proof of all claims for redemption of the 
trading stamps of the company shall be filed with him, together with the trading stamps upon 
which the claim is based, within three months after the date of the first. such publication. The 
secretary of state promptly after the expiration of such period shall determine the validity of all 
claims so filed. Thereupon the secretary of state shall be paid by the surety such amount as shall 
be necessary to satisfy all valid claims so filed, together with reasonable administrative costs in- 
cident to the determination and payment of said claims, not exceeding the aggregate, however, of 
the principal sum of the bond. The secretary of state shall promptly thereafter make an equitable 
distribution of the proceeds of the bond, less such reasonable administrative costs, to such claim- 
ants and shall destroy the trading stamps so surrendered. 

The principal sum of the bond shall be as follows: 

If the issuer has not previously done business as a trading stamp company in this state, or if 
the company's gross income from such business in this state during its last fiscal year was not in 
excess of one hundred thousand dollars ($100,000): ten thousand dollars ($10,000); if such gross 
income exceeded one hundred thousand dollars ($100,000) but was not in excess of two hundred 
and fifty thousand dollars ($250,000): twenty-five thousand dollars ($25,000); if such gross income 
exceeded two hundred and fifty thousand dollars ($250,000) but was not in excess of five hundred 
thousand dollars ($500,000): fifty thousand dollars ($50,000); if such gross income exceeded five 
hundred thousand dollars ($500,000) but was not in excess of seven hundred fifty thousand dol- 
lars ($750,000): seventy-five thousand dollars ($75,000); and if such gross income exceeded seven 
hundred and fifty thousand dollars ($750,000): one hundred thousand dollars ($100,000). 

On the effective date of each such new bond any and all liability on all bonds previously filed 
hereunder shall terminate and all rightful holders of trading stamps who shall prosecute their 
claims hereunder shall prosecute such claims solely against the new bond and only by filing proofs 
of claim with the secretary of state in the manner hereinbefore provided. 

The statement of registration and the bond shall be filed with the secretary of state on or before 
the effective date of this act and annually thereafter on or before July 1 of each year. The trad- 
ing stamp company shall pay a registration fee as follows: if the issuer has not previously done 
business as a trading stamp company in this state or if the company's gross income from such 
business in this state during its last fiscal year was not in excess of one hundred thousand dollars 


1291 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


57-8-5 TRADE PRACTICES AND REGULATIONS 57-8-6 


($100,000): one hundred dollars ($100); if such gross income exceeded one hundred thousand dol- 
lars ($100,000) but was not in excess of two hundred and fifty thousand dollars ($250,000): two 
hundred and fifty dollars ($250); if such gross income exceeded two hundred and fifty thousand 
dollars ($250,000) but was not in excess of five hundred thousand dollars ($500,000): five hundred 
dollars ($500); if such gross income exceeded five hundred thousand dollars ($500,000): one thou- 
sand dollars ($1,000) to the secretary of state at the time of filing such registration statement. 


History: 1953 Comp., § 49-9-4, enacted by Laws»  Subparagraphs 7 and 8; of Subsection A of this’ section, it 


1959, ch. 79, § 4. is apparent the statute specifically provides that a short 
Bracketed material. — The bracketed material was form of balance sheet of a trading stamp company has to 
inserted by the compiler and is not part of the law. be certified by an independent public accountant before 
same is turned over to the secretary of state. 1959-60 Op. 

ANC ONG Att'y Gen, No, 59-127, | 
Domestic corporation issuing own stamps has no Accountant's certificate not limited to compari- 
duty to file. — A domestic corporation engaged in the re- son of statement and ledgers. — This section provides 


clearly that the audit has to be made by an independent 
accountant. Further, the certificate: cannot be limited to 
comparison of statements with amounts shown upon the 
ledgers of the filing stamp company. 1959-60 Op. Att'y 


tail trade and which issues its own trading stamps only to 
its customers, and which are redeemable only by it, does 
not; have the duty of filing with the secretary of state the 
information and the bond required by Subsections A and 


B of this section. 1959-60 Op. Att'y Gen: No. 59-126. Gen, No, 59-127, 

Duty of filing prerequisite to doing business. — Approval of bond mandatory requirement. — 
It is clear from the language of the act (7-8-1 to 57-8-6 Each trading stamp company must submit a short form of 
NMSA 1978) that no trading stamp company shall dis- balance sheet, certified by an independent accountant af- 
tribute trading stamps in this state or shall redeem trad: ter a thorough audit is made and inventories are verified. 
ing stamps issued within this state until it has filed with The approval of the bond is a mandatory requirement and 
the secretary of state, the registration statement required must be done under Subsection B, of this section, which 
by this section. 1959-60 Op. Att'y Gen. No. 59-141. provides for giving of the bond, the kind of bond, amount 

Independent public accountant’ must certify of bond and approval of same as to form and maximum 


short form balance sheet. — From the language of amount. 1959-60 Op. Atty Gen, No. 59-127. 


57-8-5, [Ceasing or suspending redemption; notice of intention. | 


No trading stamp company shall cease or suspend the redemption of trading stamps in this 
state without filing with the secretary of state at least ninety days' prior written notice of its inten- 
tion so to do and concurrently mailing a copy of such notice to each retailer within this state which 
has at any time theretofore within one-year issued trading ange which the company is obligated 
to redeem. 


History: 1953 Comp., § 49-9-5, enacted by Laws "at least as to those who receive stamps prior to the no- 
1959, ch. 79, § 5. tice and as to those who were without actual knowledge 
Bracketed material. — The bracketed material was of the intention of the trading stamp company to cease 
inserted by the compiler and is not part of the law, redemption and who were issued stamps by the retailer 
ANNOTATIONS et ie se received such notice. 1959-60. Op. Att'y Gen. 
Contractual obligation to redeem extends beyond Obligation to redeem unwritten contract with 
90-day notice period. — This section is not intended. to four-year limitation. — The obligation to redeem, be- 
affect the contractual rights of the holders of stamps is- ing based on an unwritten contract between the stamp 
sued by either the trading stamp company or its contract company and the rightful holder, is governed \by the stat- 
retailers, The obligation to redeem remains even after the _ ute of limitations for such unwritten contracts, which 1 is 
90 days have elapsed. A failure to redeem after that pe- four years (see 37-1-4,NMSA 1978). 1959-60 Op. Att'y Gen. 
riod is a default and would constitute a breach of contract, No. 59-127. 


57-8-6. [Violation of act; penalty; injunction. | 


Any person violating any provision of this act [57-8-1 through 57-8-6 NMSA 1978] shall be pun- 
ished by a fine of not more than five thousand dollars ($5,000), and the district court shall have 
jurisdiction in equity on the complaint of the secretary of state, the attorney general or any right- 
ful holder of stamps of the offering company to restrain the violation of any of said provisions. 


History: 1953 Comp., § 49-9-6, enacted by Laws Bracketed material. — The bracketed material was 
1959, ch. 79, § 6. inserted by the compiler and is not part of the law. 
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ARTICLE 9 
Used Merchandise 


Sec. 

57-9-1. Short title. 
57-9-2. Definitions, 
57-9-38. Prohibited acts. 
57-9-3.1. Weighing devices. 


57-9-1. Short title. 


Sec. 

57-9-3.2. Records. 
57-9-3.3. Receipts. 

57-9-4, Inspection of record. 
57-9-5. Penalty. 


This act [57-9-1 through 57-9-3, 57-9-4, 57-9-5 NMSA 1978] may be cited as the "Used Merchan- 


dise Act", 


History: 1953 Comp., § 49-18-1, enacted by Laws 
1967, ch. 155, § 1. 

Cross references. — For authority of municipalities 
generally, see 3-17-1 and 3-18-1 NMSA 1978. 


ANNOTATIONS 


Act did not withdraw authority of municipalities 
to regulate pawnbrokers. — Since there may be double 
regulation, the later state law and the prior municipal 
authority to regulate are reconcilable. The Used Mer- 
chandise Act did not withdraw the authority of munici- 
palities to regulate pawnbrokers. City of Hobbs v. Biswell, 
1970-NMCA-086, 81 N.M. 778, 473 P.2d 917, cert. denied, 
81 N.M. 772, 473 P.2d 911. 

Municipal ordinance may duplicate or comple- 
ment statutory regulations. — With the enactment of 


57-9-2. Definitions. 
As used in the Used Merchandise Act: 


the Used Merchandise Act, there is regulation of pawn- 
brokers by both the state and the municipality. The fact of 
double regulation does not result in the withdrawal of the 
municipality's authority to regulate. An ordinance may 
duplicate or complement statutory regulations, City of 
Hobbs v, Biswell, 1970-NMCA-086, 81 N.M. 778, 473 P.2d 
917, cert. denied, 81 N.M. 772,473 P.2d 911. 

Municipal ordinance’ requiring recording 
amount of purchase price or loan not in conflict 
with the Used Merchandise Act. City of Hobbs v. Biswell, 
1970-NMCA-086, 81 N.M. 778, 473 P.2d 917, cert. denied, 
81 N.M. 772, 473 P.2d 911. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Liabil- 
ity on implied warranties in sale of used motor vehicle, 47 
A.L.R.5th 677. 


A. "store" means any pawnshop, second hand store, junkshop, automobile salvage or wreckage 


establishment or any place of operation for dealing in or purchasing gold, silver or platinum, but 
does not include any shop or establishment insofar as it purchases or deals in paper products or 
used beverage containers, other than those made of gold, silver or platinum; and 

B. "identification" means a valid New Mexico driver's license, a federal social security card, 
a valid armed forces identification card, a federal census number, a valid medicare identification 
card, a valid passport or any valid juvenile identification card issued by a municipality of this 
state. 


History: 1953 Comp., § 49-13-2, enacted by Laws 
1967, ch. 155, § 2; 1981, ch. 328, § 1. 


ANNOTATIONS 


not in conflict with this section. City of Hobbs v. Biswell, 
1970-NMCA-086, 81 N.M. 778, 473 P.2d 917, cert. denied, 
81 N.M. 772, 473 P.2d 911. 


Municipal ordinance imposing stricter identi- 
fication and description of article requirements 


57-9-3. Prohibited acts. 


It is unlawful for the owner of any store, or the manager or employee thereof, to purchase or to 
loan money secured by any used merchandise, article or thing without first requiring identifica- 
tion from the seller or borrower and recording the name of the seller or borrower, his address and 
date of birth or social security number, a complete description of the merchandise, article or thing 
sold or loaned on the date of such transaction and the identification number and type of identifica- 
tion shown. 
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History: 1953 Comp., § 49-13-38, enacted by Laws of Hobbs v. Biswell, 1970-NMCA-086, 81 N.M. 778, 473 


1967, ch. 155, § 3; 1981, ch. 323, § 2. P.2d 917, cert. denied, 81 N.M. 772, 473 P.2d 911. 
Am. Jur, 2d, A.L.R. and C.J.S. references, — 58 Am. 
ANNOTATIONS Jur, 2d Occupations, Trades and Professions §§ 4, 9, 15. 


Municipal ordinance requiring both date and 
time be recorded not in conflict with this section, City 


57-9-3.1. Weighing devices. 


All devices used to weigh precious metals by an owner of a store shall have been inspected and 
approved for use by a weights and measures officer of this state within a period of twelve months 
immediately preceding the date of the weighing. 


History: 1978 Comp., § 57-9-3.1, enacted by Laws 
1981, ch. 323, § 3. 


57-9-3.2. Records. 


An owner of a store shall: 

A. keep a record in which he shall note the time of each transaction, ‘a description of the goods 
purchased, the name and address.of the person selling the goods and, the date and hour the goods 
were received; and 

B, retain all gold, silver and platinum in the form in which purchased in his possession for a 
period of not less than five days. 


History: 1978 Comp., § 57-9-3.2, enacted by LAM 
1981, ch. $23, § 4. 


57-9-3.3. Receipts. 


The owner of a store shall issue a serialized receipt for each purchase or statement of appraisal 
of gold, silver or platinum which shall contain the following: 

A. the legal name and address of the store or appraiser; 

B. the name and address of the seller; 

C. the date of the transaction; . 

D. the net weight in terms of pounds troy or avoirdupois, ounces troy or r avoirdupois, penny- 
weight troy or avoirdupois or kilograms or grams; and 

KE. the fineness of the precious metal in terms of karat for gold and sterling or coin for silver 

The merchant shall retain copies of each receipt or statement of appraisal for not less than one 
year. | 


History: 1978 Comp., § 57-9-3.3, enacted by Laws 
1981, ch, 323, § 5. 


57-9-4. Inspection of record. 


The record as provided in Section 3 [57-9-3 NMSA 1978] of the Used Merchandise Act shall be 
open to inspection of law enforcement officers of the county, municipality and state at all times. 


History: 1953 Comp., § 49-13-4, enacted by Laws section. City of Hobbs v. Biswell, 1970-NMCA-086, 81 N.M. 
1967, ch. 155, § 4, 778, 473 P.2d 917, cert. denied, 81 N.M. 772; 473 P.2d 911. 
ANNOTATIONS } 


Municipal ordinance permitting inspection by 
persons not police officers not in conflict with this 
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57-9-5. Penalty. 


A. The first violation of the Used Merchandise Act is a misdemeanor. 
B. Second and all subsequent violations of the. Used Merchandise Act which occur after the 
date of conviction for the first offense are fourth degree felonies. 


History: 1953 Comp., § 49-13-5, enacted by Laws Cross references. — For sentencing authority with 


1967, ch. 155, § 5; 1981, ch. 323, § 6. respect to petty misdemeanors, see 31-19-1 NMSA 1978, 
ARTICLE 9A 
Unused Merchandise Ownership Protection 
Sec. 5A)4 Ay Sec. :, 
57-9A-1. Short title. — 4 57-9A-4. Recordkeeping <eenieleitey violations, 
57-9A-2. Definitions. © ° 57-9A-5. Exemptions. 


57-9A-3. Prohibited sales; certain deteve Has 57-9A-6. Penalties. 


57-9A-1. Short title. 


This act [57-9A-1 through 57-9A-6 NMSA 197 8] may be bited as the "Unused Merchandise Own- 
ership Protection Act”. 


History: Laws 1999, ch. 247, § 1. Effective dates. — Laws 1999, ch. 247, § 7, made the 
‘Unused Merchandise Ownership Protection Act effective 
July 1, 1999. 


57-9A-2. Definitions. 


As used in the Unused Merchandise Ownership Protection Act: 

A. "open market" may include a "swap meet", an "indoor swap meet" or a "flea market" and 
means an event at which two or more persons offer personal property for sale or exchange and either: 

(1) a fee is charged for those persons selling or exchanging,personal property or a fee is 
charged to the public for admission to the event; or 
(2). the event is held more than six times in a twelve-month period; 

B. "unused merchandise! means tangible personal property that, since its original production 
or manufacturing, has never been used or consumed and; if placed in a package or container, is 
still in its original and unopened package or container; and 

C. "vendor of unused merchandise" means a person who offers unused merchandise for sale 
or exchange at an open market, except a person who offers five or less items of the same unused 
merchandise for sale or exchange at an open market. 


History: Laws 1999, ch. 247, § 2. Effective dates. — Laws 1999, ch, 247, § 7, made the 


Unused Merchandise Ownership Protection Act effective 
July 1, 1999. 


57-9A-3. Prohibited sales; certain merchandise. 


A. It is a violation of the Unused Merca nae Ownership Protection Act for a vendor of un- 
used merchandise to sell or offer for sale any baby food or infant formula, cosmetic, drug or medi- 
cal device at an open market without displaying a written valid authorization from the manu- 
facturer or distributor of the merchandise. The authorization shall identify the vendor of unused 
merchandise and shall specify the merchandise and expiration date of the merchandise that the 
vendor is authorized to sell. 

B. As used in this section: 


* 
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(1) "baby food or infant formula" means unused merchandise consisting of a food product 
manufactured, packaged and labeled specifically for consumption by a child less than two years of 
age; 

(2) "cosmetic" means unused merchandise, other than soap, that is: 

(a) intended to be rubbed, poured, sprinkled or sprayed on,.introduced into or other- 
wise applied to the human body or any part thereof for cleansing, beautifying, promoting attrac- 
tiveness or altering the appearance; or ' 

(b) intended for use as a component of any articles enumerated in Subparagraph (a) 
of this paragraph; 

(3) "drug" means unused merchandise, other than food, that: 

(a) is recognized in an official compendium; 

(b) affects the structure or any function of the body of man or other animals; or 

(c) is intended for use as a component of Subparagraph (a) or (b) of this paragraph, 
but does not include medical devices or their component parts or accessories; 

(4) "medical device" means unused merchandise that is an instrument, apparatus, imple- 
ment, machine, contrivance, implant, in vitro reagent or other similar or related article, including 
any component, part or accessory, and that is: . 

(a) recognized in an official compendium; 

(b) intended for use in the diagnosis of disease or other conditions, or. in the cure, 
mitigation, treatment or prevention of disease, in man or other animals; or 

(c) intended to affect the structure or function of the body of man or other animals 
and which does not achieve its principal intended purposes through chemical action within or on 
the body of man or other animals and which is not dependent upon being metabolized for achieve- 
ment of its principal intended purposes; and 

(5) "official compendium" means the official United States pharmacopoeia national formu- 
lary or the official homeopathic pharmacopoeia of the United States or any supplement to either 
of them. 


History: Laws 1999, ch. 247, § 3. Effective dates. — Laws 1999, ch. 247, § 7, made the 


Unused Merchandise Ownership Protection Act effective 
July 1, 1999. 


57-9A-4. Recordkeeping requirements; violations. 


A. A vendor of unused merchandise shall maintain receipts for the vendor's purchase of any 
unused merchandise sold or offered for sale by the vendor at an open market. The receipts shall be 
kept at the open market in which the unused merchandise is offered for sale‘and at the vendor's 
residence or principal place of business for two years after the merchandise is sold. Each receipt 
shall specify: 

(1) the date of the purchase; 

(2) the name and address of the person from whom the unused merchandise y was acquired; 

(3) adescription of the unused merchandise purchased, including any specific lot numbers 
or other identifying characteristics; 

(4) the amount paid for the unused merchandise; and 

(5) the signature of the buyer and the seller of the unused merchandise. 

B. Itis a violation of the Unused Merchandise Ownership Protection Act for a person to know- 
ingly: : ; 

(1) falsify, obliterate or destroy any receipt required to be kept pursuant to this section; 
(2) at the request of a police officer, as defined in Section 29-7-7 NMSA 1978, fail or refuse 
to produce any receipt required to be kept pursuant to this section; and 

(3) fail to maintain any receipt as required by this section. 


History: Laws 1999, ch, 247, § 4. Effective dates. — Laws 1999, ch. 247, § 7, makes the 
Unused Merchandise Ownership! Protection Act effective 
on July 1, 1999, 
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57-9A-5. Exemptions. 


A. The following persons are exempt from the provisions of the Unused Merchandise Owner- 
ship Protection Act: 

(1) a vendor at an event organized or operated for religious, educational, charitable or 
other nonprofit purposes if no part of any admission fee or parking fee charged vendors or prospec- 
tive purchasers and'no part of the gross receipts or net earnings from the sale of merchandise at 
the event is paid to a private person for participating in the organization or operation of the event; 

(2) avendor at an industry or association trade show; 

(3) a vendor at an event at which all of the merchandise offered for sale is new and at 
which all vendors are manufacturers or authorized representatives of manufacturers or distribu- 
tors; and 

(4) avendor selling by sample, catalog or brochure for future delivery. 

B. The requirements of the Unused Merchandise Ownership Protection Act do not apply to 
sales or offers for sale of the following unused merchandise: 

(1) firewood, sand, gravel, flagstone, building stone or other natural product; 

(2) live animals; 

(3) vehicles subject to registration pursuant to Section 66-3-1 NMSA 1978; 

(4) food intended for human consumption at the open market immediately after sale; 

(5) merchandise offered for sale as an antique or otherwise historical item and, although 
never used, the style, packaging, material or appearance of which clearly indicates that the mer- 
chandise was not produced or manufactured within recent times; 

(6) — food offeréd for sale that was grown, harvested or processed by the vendor or the grower; 

(7) art, crafts or handicrafts that were produced by the vendor or the grower; and 

(8) fresh produce. 


History: Laws 1999, ch. 247, § 5. Effective dates. — Laws 1999, ch. 247, § 7, made the 
Unused Merchandise Ownership Protection Act effective 
July 1, 1999. 


57-9A-6. Penalties. 


A person who violates any provision of the Unused Merchandise Ownership Protection Act is 
guilty of a misdemeanor and shall be sentenced in accordance with Section 31-19-1 NMSA 1978. 
4} 


History: Laws 1999, ch. 247, § 6. Effective dates. — Laws 1999, ch. 247, § 7, made the 
10 Unused Merchandise Ownership Protection Act effective 
July 1, 1999. 
ARTICLE 10 
Distress Sales 
Sec. - Sec. . 
57-10-1. Short title. 57-10-7. License fee; renewal. 
57-10-2, Definitions. | 57-10-8, Revocation of license. 
57-10-3, Licenses. P 57-10-9. Confidentiality requirements. 
57-10-4. Application for license. 57-10-10. Applicability of Distress Sales Act. 
57-10-5. Examination and investigation; grounds for de- 57-10-11. Penalty. 
nial of license. 57-10-12. Distribution of fees, 


57-10-6. Issuance of license; conditions. 
57-10-1. Short title. 
This act [57-10-1 through 57-10-12 NMSA 1978] may be cited as the "Distress Sales Act", 
History: 1953 Comp., § 49-14-1, enacted by Laws 
1967, ch. 205, § 1. (ONys 
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57-10-2. Definitions. 


As used in the Distress Sales Act: 

A. "distress merchandise sale" shall mean any offer to sell to the Pic or sale to the public, 
of goods, wares or merchandise on the implied’or direct representation that: such sale is in antici- 
pation of the termination of a business at its present location or that the sale is being held other 
than in the ordinary course of business. Distress merchandise sales shall include but are not lim: 
ited to any sale advertised either specifically or in substance as‘a "fire sale," "smoke and water 
damage sale," "adjustment sale," "liquidation sale," "creditor's sale," "insolvent sale," "trustee's 
sale,"“bankrupt sale," "save us from bankruptcy sale," "insurance salvage 'sale," "mortgage sale," 
"assignee's sale," "adjuster's sale," "must vacate sale," "quitting business sale,” "receiver's sale;" 
"loss of lease sale," "forced out of business sale," amemoyat sale," "change of ownership sale" or "new 
location sale." 

B. "person" means any individual, estate; trust, receiver, cooperative association, association, 
club, corporation, company, firm, partnership, joint venture, syndicate or other entity. 


Ua moot 


History: 1953 Comp., § 49-14-2, enacted by Laws 
1967, ch. 205, § 2. 


57-10-3. Licenses. 


It shall be unlawful for any person to advertise or conduct a distress merchandise sale without 
having first obtained a license to do so in accordance with the provisions of the Distress Sales Act. 


History: 1953 Comp., § 49-14-83, enacted by Laws 
1967, ch. 205, § 3. 


57-10-4. Application for license. 


Any person desiring to conduct a distress merchandise sale shall make a written application 
verified under oath to the municipal governing body if the sale is to be held within the boundaries 
of an incorporated municipality or to the county governing body if the sale is to be held outside the 
boundaries of an incorporated municipality, at least fifteen days prior to the date on which the sale 
is to commence unless the merchandise to be sold consists of perishable goods, or goods damaged 
by smoke, fire or water in which case the fifteen-day time period will not. be applicable, Each ap- 
plication shall contain the following information and such other information as the municipal or 
county governing body shall require: 

A. the name and address of the owner of the goods, wares or merchandise to be sold; 

B. a description of the place where such sale is to be held; 

C. the nature of the occupancy of the place where such sale is to be held, whether by lease or 
otherwise, and the effective date of the termination of the occupancy of the premises; 

D. the commencement and termination dates of the distress merchandise sale; 

E. a full and complete statement of the facts regarding the reasons why the distress mer- 
chandise sale is being conducted, the manner in which the sale is to be conducted, the means to 
be employed in advertising the sale, together with the content of any proposed advertisement or 
advertising themes, or copies thereof; 

F. if a defunct business is involved, the name and address of the defunct business, and the 
owner or former owner thereof; . 

G. a complete and detailed inventory of the goods, wares and merchandise including goods re- 
ceived on consignment to be offered at the distress merchandise sale, the terms and conditions of 
the acquisition of the property, the amount and description of the goods, wares or merchandise to be 
sold and the location of the goods, wares and merchandise at the time of the filing of the application; 

H. a statement that the applicant has not in contemplation of the distress merchandise sale 
ordered, purchased or received on consignment any goods, wares or merchandise for the purpose of 
selling them at the sale within ninety days prior to the filing of the application; 
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I. a statement that no goods will be added to the inventory after the application is made or 
during the sale; 

J. astatement that the applicant or its principal officers or agents have not been convicted of a 
violation of the Distress Sales Act or had a license issued under this act revoked within five years 
of the filing of this application. 


History: 1953 Comp., § 49-14-4, enacted by Laws — 
1967, ch. 205, § 4. 


57-10-5. Examination and investigation; grounds for denial of license. 


The municipal or county governing body may upon the filing of an application investigate the 
applicant and examine his affairs in relation to the proposed sale and may examine the inventory 
and records of the applicant. No license shall be issued if it is found that: : 

A. the applicant has held a sale subject to regulation under the Distress Sales Act at the loca- 
tion described in the application, within three years from the date of the application; or 

B. the application states that the applicant or any of its principal officers or agents have been 
convicted of a violation of the Distress Sales Act or has had a license issued under this act revoked 
within five years of the filing of this application; or 

C. the inventory submitted with the application includes goods, wares.or merchandise pur- 
chased or held on consignment by the applicant or added to his stock in contemplation of such sale 
and for the purpose of selling the stock at the distress sale. Any unusual addition to the stock of 
goods, wares or merchandise which is made within ninety days prior to the filing of the application 
shall be prima facie evidence that the addition was made in contemplation of the sale and for the 
purpose of selling the goods at the sale; or 

D.._ the applicant, in ticketing the goods, wares or merchandise for sale has batapeprebanied the 
original retail price or value thereof; or 

EK. the advertisement or advertising themes are false, fraudulent, deceptive or mislcaduial in 
any respect; or 

F the sales methods to be used by the applicant i in conducting the sale will work a fraud upon 
the purchasers; or 

G. the information set forth in the application is insufficient; or 

H. representations made in the application are false; or 

I. the applicant has acquired bankrupt stock or other distress sale merchandise from another 
area within six months of the application. 


History: 1953 Comp., § 49-14-5, enacted by Laws 
1967, ch. 205, § 5. 


57-10-6. Issuance of license; conditions. 


If the application which has been submitted complies with the provisions of the Distress Sales 
Act and if the required license fee has been paid, the municipal or county governing body shall 
issue the applicant a license to advertise and conduct the sale described in the application subject 
to the following conditions: 

A. the sale shall be held at the place named in the application; 

B. the sale shall be held by the licensee for a period of not more than ninety days following the 
date set forth in the license; 

C. only goods, wares and merchandise included in the inventory attached to the application 
shall be displayed on the premises and sold at the sale; | 

D. the license shall be prominently displayed at the location of the sale at all times; 

E. the licensee shall keep suitable books at the sale location which shall be open for inspection 
by the municipal or county governing body during normal business hours. 


History: 1953 Comp., § 49-14-6, enacted by Laws 
1967, ch, 205, § 6. 
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57-10-7. License fee; renewal. 


A. The fee for any license issued pursuant to the Distress Sales Act shall be fifty dollars ($50.00) 
or 1/4 of 1% of the inventory cost value of the goods, wares or merchandise to be sold at the sale, 
whichever is more. In no case, however, shall the license fee exceed two hundred dollars ($200). 

B. Ifduring the period that the license is in effect it appears to the municipal or county govern- 
ing body that all of the goods in the original inventory have.not been sold, the municipal or county 
governing body may upon application and for good cause shown extend the license for a period not 
to exceed thirty days. 


History: 1953 Comp., § 49; 14-7, enacted by Laws 
1967, ch. 205, § 7. 


57-10-8. Revocation of license. 


The municipal or county governing body shall revoke any eee issued pursuant to the Dis- 
tress Sales Act if he finds that the license has: 

A. violated any provision of the Distress Sales Act; or 

B. violated any condition of the license; or 

C. made any material misstatement in the application for the license; or 

D. failed to include in the inventory shay by: the Distress Sales Act all the ebidd, wares or 
merchandise being offered for sale; or ) 

E. offered'or permitted to be offered at the wale any foods) wares or merchandise not included 
in the inventory attached to the application; or 

F, failed to keep suitable records of the sale; or ; 

G. made or permitted to be made any false or misleading statements or representations in 
advertising the sale or in displaying, ticketing or DHCnE goods, wares or merchandise offered for 
sale; or 

H. been culty of any fraudulent practice in the oan Ace of the ple authorized by the license. 


History: 1953 Comp., § 49-14-8, enacted by Laws 
1967, ch. 205, § 8, 


57-10-9. Confidentiality requirements. 


The filing of an application for a license, the contents of the application and the issuance of the 
license shall be confidential information and no disclosure thereof shall be made except that which 
is necessary in the administration of this act [57-10-1 through 57-10-12 NMSA 1978]. However, 
disclosure of the above-mentioned information may be made with the consent of the applicant. The 
filing of the application and the issuance of the license shall not be confidential after public notice 
of the proposed sale has been given by the applicant. 


History: 1953 Comp., § 49- 14:9, enacted by Laws 
1967, ch. 205, § 9. 


57-10-10. Applicability of Distress Sales Act. 


A. The Distress Sales Act shall not apply to any sale conducted by a public officer as a part of 
his official duties, to any sale for which an accounting must be made to a court of law or to any sale 
conducted pursuant to an order of a court of law. 

B. The Distress Sales Act does not apply to seasonal sales, clearance sales or similar special 
sales of nondistress merchandise. 


History: 1953 Comp., § 49-14-10, enacted by Laws 
1967, ch, 205, § 10. 
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57-10-11. Penalty. 


Any person violating any provision of the Distress Sales Act shall upon conviction be punished 
by a fine not to exceed three hundred dollars ($300) or by imprisonment not to exceed ninety days 
or both. 


History: 1953 Comp., § 49-14-11, enacted by Laws 
1967, ch. 205, § 11. 


57-10-12. Distribution of fees. 


The license fees eallentedl under the Distress Sales Act, shall be siépedited’ in the general fund of 
the county, city, town or deans which has issued the license for the distress sale. 


- History: 1953 hegerrty § 49-14-12, enacted Bs Laws 
1967, ch, 205, § 14. 


ARTICLE 11 
Financing of Automobile Sales 
Sec. Sec. 
57-11-1. Agreements restricting financing of sales to.cer- 57-11-6. Violators of 57-11-5:NMSA 1978 forbidden to 
tain persons prohibited, carry on business. 
57-11-2. Threat of refusal to sell unless sales financed 57-11-7, Suits or proceedings against violators of act. 
by certain persons; pring facie evidence of 57-11-8. Foreign corporations as violators of act; revoca- 
: violation. ry tion of license to do business in state. 
57-11-38. Threat to terminate contract unless. sales fi- 57-11-9. Penalties. 
nanced by certain persons; prima facie evi- 57-11-10. Contract in violation of act void. 
dence of violation. 57-11-11. Provisions of act cumulative. 
57-11-4. Payments to eliminate’ competition or create ' 57-11-12. Action for damages by violation of act. 
monopoly in financing sales prohibited. 57-11-13, Definitions. 


57-11-5. Acceptance by persons engaged in financing 
sales of payments tending to eliminate 
competition prohibited, 


57-11-1. [Agreements restricting financing of sales to certain persons 
prohibited. |] 


Tt shall be unlawful for any person who is engaged, either directly or indirectly, in the manufac- 
ture or distribution of motor vehicles, to sell or enter into a contract to sell motor vehicles, whether 
patented or unpatented, to any person who is engaged or intends to engage in the business of 
selling such motor vehicles at retail in this state, on the condition or with an agreement or under- 
standing, either express or implied, that such person so engaged in selling motor vehicles at retail 
shall in any manner finance the purchase or sale of any one or number of motor vehicles only with 
or through a designated person or class of persons or shall sell and assign the conditional sales 
contracts, chattel mortgages or leases arising from the sale of motor vehicles or any one or number 
thereof only to a designated person or class of persons, when the effect of the condition, agreement 
or understanding so entered into may be to lessen or eliminate competition, or create or tend to 
create a monopoly in the person or class of persons who are designated, by virtue of such condition, 
agreement or understanding to finance the purchase or sale of motor vehicles or to purchase such 
conditional sales contracts, chattel mortgages or leases, and any such condition, agreement or un- 
derstanding is hereby declared to be void and against the public policy of this state. 


History: Laws 1937, ch. 75, § 1; 1941 Comp., § 68- Cross references, — For proyision declaring it unlaw- 


1601; 1953 Comp,, § 64-31-1. ful to require dealer to provide installment financing with 
Bracketed material. — The bracketed material was specified financial institution, see 57-16-5 NMSA 1978. 


inserted by the compiler and is not part of the law. 
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ANNOTATIONS Validity and construction of statute regulating dealings 
between automobile manufacturers, distributors, and deal- 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 54A ers, 7 A.L.R.3d 1173, 82 A.L.R.4th 624, 51 A.L.R, Fed, 812. 
Am, Jur,.2d Monopolies, Restraints of Trade, and Unfair 58 C.J.8. Monopolies §§ 95, 97, 173. 


Trade Practices § 781 et seq. 


57-11-2. [Threat of refusal to sell unless sales financed by certain 
persons; prima facie evidence of violation. | 


Any threat, expressed or implied, made directly or indirectly to any person engaged in the busi- 
ness of selling motor vehicles at retail in this state by any person engaged, either directly or 
indirectly, in the manufacture or distribution of motor vehicles, that such person will discontinue 
or cease to sell, or refuse to enter into a contract to sell, or will terminate a contract to sell mo- 
tor vehicles, whether patented or unpatented, to such person who is so engaged in the business 
of selling motor vehicles at retail, unless such person finances the purchase or sale of any one or 
number of motor vehicles only with or through a designated person or class of persons or sells and 
assigns the conditional sales contracts, chattel mortgages or leases arising from his retail sales of 
motor vehicles or any one or number thereof only to a designated motor vehicles or any one or any 
number thereof [sic] only to such person or class of persons shall be prima facie evidence of the 
fact that such person so engaged in the manufacture or distribution of motor vehicles has sold or 
intends to sell the same on condition or with the agreement or understanding prohibited in Sec- 
tion 1 [57-11-1 NMSA 1978] of this act. 


History: Laws 1937, ch. 75, § 2; 1941 Comp., § 68- Bracketed material. — The bracketed material was 
1602; 1953 Comp., § 64-31-2, inserted by the compiler and is not part of the law, 


57-11-3. [Threat to terminate contract unless sales financed by. certain 
persons; prima facie evidence of violation.] 


Any threat, expressed. or implied, made directly or indirectly, to any person engaged in the busi- 
ness of selling motor vehicles at retail in this state by any person, or any agent of any person, who 
is engaged in the business of financing the purchase or sale of motor vehicles or of buying condi- 
tional sales contracts, chattel mortgages or leases on motor vehicles in this state and is affiliated 
with or controlled by any person engaged, directly or indirectly, in the manufacture or distribution 
of motor vehicles, that such person so engaged in the manufacture or distribution shall terminate 
his contract with or cease to sell motor vehicles to such person engaged in the sale of motor vehi- 
cles at retail in this state unless such person finances the purchase or sale of any one or number of 
motor vehicles only or through a designated person or class of persons or sells and assigns the con- 
ditional sales contracts, chattel mortgages or leases arising from his retail sale of [motor vehicles 
or any one or any number thereof only to such per]son so engaged in financing the purchase or sale 
of motor vehicles or in buying conditional sales contracts, chattel mortgages or leases on motor 
vehicles, shall be presumed to be made at the direction of and with the authority of such person so 
engaged in such manufacture or distribution of motor vehicles, and shall be prima facie evidence 
of the fact that such person so engaged in the manufacture or distribution of motor vehicles has 
sold or intends to sell the same on the condition or with the agreement or understanding prohib- 
ited in Section 1 [57-11-1 NMSA 1978] of this act. 


History: Laws 1937, ch. 75, § 8; 1941 Comp., § 68- they were missing from Laws 1937, ch. 75, § 3. They were 
1603; 1953 Comp., § 64-31-3. ‘not enacted by the legislature and are not part of the law. 
Bracketed material. — The bracketed words near the 
middle of the section were inserted by the compiler, as 


57-11-4, [Payments to eliminate competition or create monopoly in 
financing sales prohibited. |] 


It shall be unlawful for any person who is engaged, directly or indirectly, in the manufacture or 
wholesale distribution only of motor vehicles, whether patented or unpatented, to pay or give, or 
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contract to pay or give anything or service of value to any person who is engaged in the business 
of financing the purchase or sale of motor vehicles or of buying conditional sales contracts, chattel 
mortgages or leases on motor vehicles sold at retail within this state if the effect of any such pay- 
ment or the giving of any such thing or service of value may be to lessen or eliminate competition, 
or tend to create or create a monopoly in the person or class of persons who receive or accept such 
thing or service of value: 


History: Laws 1937, ch. 75, § 4; 1941 Comp., § 68- Bracketed material. — The bracketed material was 
1604; 1953 Comp., § 64-31-4. inserted by the compiler and is not part of the law. 


57-11-5. [Acceptance by persons engaged in financing sales of payments 
tending to eliminate competition prohibited.] 


It shall be unlawful for any person who is engaged in the business of financing the purchase 
or sale of motor vehicles or of buying conditional sales contracts, chattel mortgages or leases on 
motor vehicles sold at retail within this state to accept or receive, or contract or agree to accept or 
receive, either directly or indirectly, any payment, thing or service of value from any person who 
is engaged, either directly or indirectly, in the manufacture or wholesale distribution only of mo- 
tor vehicles, whether patented or unpatented, if the effect of the acceptance or receipt of any such 
payment, thing or service of value may be to lessen or eliminate competition, or to create or tend 
to create a monopoly in the person who accepts or receives such ae ah thing or service of value, 
or contracts or agrees to accept or receive the same. 


History: Laws 1937, ch. 75, § 5; 1941 Comp., § 68- '-Bracketed material. — The bracketed material was 
1605; 1953 Comp., § 64-31-5, inserted by the compiler and is not part of the law. 


57-11-6. [Violators of 57-11-5 NMSA 1978 forbidden to carry on 
business. | 


It shall be unlawful for any person who hereafter so accepts or receives, either directly or indi- 
rectly, any payment, thing or service of value, as set forth in Section 5 [57-11-5 NMSA 1978] of this 
act, or hereafter so contracts, either directly or indirectly, to receive any such payment or thing 
or service of value to thereafter finance or attempt to finance the purchase or sale of any motor 
vehicle or buy or attempt to buy any conditional sales contracts, chattel mortgages or leases on 
motor vehicles sold at retail in this state. 


History: Laws 19387, ch. 75, § 6; 1941 Comp., § 68- Bracketed material. — The bracketed material was 
1606; 1953 Comp., § 64-31-6. inserted by the compiler and is not part of the law. 


57-11-7. [Suits or proceedings against violators of act.] 


For a violation of any of the provisions of this act [57-11-1 through 57-11-13 NMSA 1978] by 
any corporation or association mentioned herein, it shall be the duty of the attorney general or the 
district attorney of the proper county, to institute proper suits or quo warranto proceedings in any 
court of competent jurisdiction for the forfeiture of its charter rights, franchises or privileges and 
powers exercised by such corporation or association, and for the dissolution of the same under the 
general statutes of the state. 


History: Laws 1987, ch. 75, § 7; 1941 Comp., § 68- Cross references. — For proceedings in quo warranto, 
1607; 1953 Comp., § 64-31-7. generally, see 44-3-1 to 44-3-16 NMSA 1978. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 
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57-11-8. [Foreign corporations as violators of act; revocation 
of license to do business in state. | 


Every foreign corporation, as well as every foreign association, exercising any of the powers, 
franchises or functions of a corporation in this state, violating any of the provisions of this act [57- 
11-1 through 57-11-13 NMSA 1978], is hereby denied the right [of] and prohibited from doing any 
business in this state, and it shall be the duty of the attorney general to enforce this provision by 
bringing proper proceedings by injunction or otherwise. The secretary of the state shall be autho- 
rized to revoke the license of any such corporation or association heretofore authorized by him to 
do business in this state. 


History: Laws 1937, ch, 75, § 8; 1941 wits «8 68- ‘Bracketed material. — The bracketed material was 
1608; 1953 Comp., § 64-31-8. ° inserted by the compiler and is not part of the law. 


57-11-9. [Penalties. | 


Any person who violates any of the provisions of this act [57-11-1 to 57-11-18 NMSA 1978], 
any person who is a party to any agreement or understanding, or to any contract prescribing any 
condition prohibited by this.act, and any employee, agent or officer of any such person who shall 
participate, in any manner, in making, executing, enforcing, performing or in urging, aiding or 
abetting in the performance of any such contract, condition, agreement or understanding and any 
person who pays or gives or contracts to pay or give anything or service of value prohibited. by 
this act, and any person who receives or accepts or contracts to receive or accept anything or ser- 
vice of value prohibited by this act, shall be deemed guilty of a felony and upon conviction thereof 
shall be punished by a fine of not less than $50 [fifty dollars ($50.00)] nor more than $5,000 [five 
thousand dollars ($5,000)] or be imprisoned not less than six months nor more than one year, 
or by both such fine and imprisonment. Each day’ s violation of this provision shall constitute a 
separate offense. 


History: Laws 1937, ch. 75, § 9; 1941 Comp., § 68- Bracketed material. — The bracketed material was 
1609; 1953 Comp., § 64-31-9.  " inserted by the compiler and is not part of the law. ~ 
57-11-10. [Contract in violation of act void.] 


Any contract or agreement in violation of the provisions of this act. [57-11-1 through 57-11-13 
NMSA 1978] shall be absolutely void and shall not be enforceable either in law or equity. 


History: Laws 1937, ch. 75, § 10; 1941 Comp., § 68- Bracketed material. — The bracketed material was 
1610; 1953 Comp., § 64-31-10. inserted by the compiler and is not part of the law. 
57-11-11. [Provisions of act cumulative.] 


The provisions hereof shall be held cumulative of each other and of all other laws in any way 
affecting them now in force in this state, 


History: Laws 1937, ch. 75, § 11; 1941 Comp., § 68- Bracketed material. — The bracketed material was 
1611; 1953 Comp,., § 64-31-11. ~ inserted by the compiler and is not part of the law. 
57-11-12. [Action for damages by violation of act.] 


In addition to the criminal and civil penalties herein provided, any person who is injured in his 
business or property by any other person or corporation or association or partnership, by reason 
of anything forbidden or declared to be unlawful by this act [57-11-1 through 57-11-13 NMSA 
1978], may sue therefor in any court having jurisdiction thereof in the county where the defendant 
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resides or is found, or any agent:resides or is found, or where service may be obtained, without re- 
spect to the amount in controversy, and to recover twofold the damages by him sustained, and the 
costs of suit, Whenever it shall appear to the court before which any proceedings under this act is 
[are] pending, that the ends of justice require that other parties shall be brought before the court, 
the court may cause them to be made parties defendant and summoned, whether they reside in 
the county where such action is pending, or not. 


History: Laws 1937, ch. 75, § 12; 1941 Comp., g¢ 68- Bracketed material. — The bracketed material was 
1612; 1953 Comp., § 64-31-12. ; inserted by the compiler and is not part of the law. 


57-11-13. [Definitions. | 


A. The term "person," as used in this act [57-11-1 through 57-11-13 NMSA 1978], means any 
individual, firm, corporation, partnership, association, trustee, receiver or assignee for the benefit 
of creditors. 

B. The terms "sell," "sold," "buy" and "purchase," as used in this act, include exchange, barter, 
gift and offer or contract to sell or buy. 


History: Laws 1937, ch. 75, § 18; 1941 Comp., § 68- 
1613; 1953 Comp., § 64-31-13, 


ARTICLE 12 
Unfair Trade Practices 

Sec. fone: Sec. 
57-12-1, Short title. 57-12-16. Advertising media excluded. 
57-12-2. Definitions. 57-12-17. Issuance of ne exeat, 
§7-12-3. Unfair or deceptive and unconscionable trade 57-12-18. Posting of bond. 

practices prohibited. 57-12-19. Hearing after incarceration. 
57-12-3,1, Unauthorized use of delivery container pro- 57-12-20, Sureties on bond. 

hibited. 57-12-21. Door-to-door sales; contracts; requirements; 
57-12-4. Interpretation. prohibitions. 
57-12-5, Chain referral sales technique; prohibited. . 57-12-22. Telephone solicitation sales; automated tele- 
57-12-6,. Misrepresentation of motor vehicles; penalty, phone dialing systems for sales restricted; 
57-12-7. Exemptions. disclosure and other requirements estab- 
57-12-8., Restraint of prohibited acts; remedies for viola- lished for authorized telephone solicitation 

tions. sales; prohibited telephone solicitation. 
57-12-9, Settlements. 57-12-23. Unsolicited facsimiles or email; prohibition. 
57-12-10. Private remedies. 57-12-24. Unsolicited facsimiles or email; private rem- 
57-12-11. Civil penalty. edy. 
57-12-12. Civil investigative demand. 57-12-25. Solicitations using loan information; restric- 
57-12-13. .Regulations, tion; cause of action. 
57-12-14, Construction. 57-12-26. Gift certificates; expiration; fees; penalties. 


57-12-15. Enforcement. 


57-12-1. Short title. 
Chapter 57, Article 12 NMSA 1978 may be cited as the "Unfair Practices Act". 


History: 1953 Comp., § 49-15-1, enacted by Laws ANNOTATIONS 
1967, ch, 268, § 1; 2003, ch. 167, § 8; 2003, ch. 168, § 1. 


Cross references, — For provisions relating to unfair Application to hospitals, — In an unfair prac- 
insurance practices, see Chapter 59A, Article 16 NMSA tices claim for medical negligence, the inquiry hinges 
1978. on whether the medical negligence and the unfair prac- 

The 2003 amendment, effective June 20, 2003, substi- tices claims are coterminous or indistinguishable, that is, 
tuted "Chapter 57, Article 12 NMSA 1978" for "This act. whether they rely on the same facts and rely on a judg- 

Laws 2003, ch. 167, § 8, effective July 1, 2003, enacted ment as to the actual competence of the medical practitio-, 
identical amendments to this section. The section was ner for resolution. If they do, an unfair practices claim is 
set out as amended by Laws 2003, ch. 168 § 1. See 12-1-8 not appropriate. If they do not, an unfair practices claim 
NMSA 19738. may be viable, depending on the facts. Grassie v. Roswell 
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Hosp. Corp., 2011-NMCA-024, 150 N.M,. 283, 258 P.3d 
1075, cert. denied, 2011-NMCERT-002, | 
Where plaintiff claimed damages against a hospital 


TRADE PRACTICES AND REGULATIONS 


for medical malpractice and unfair practices; the unfair 


practices claim was based on the hospital's billboard and 
internet advertising that described the hospital's team 
of physicians, nurses and technicians and the hospital's 
emergency room goal to provide 24-hour, seven-day-a- 
week access to qualified physicians, the resolution of the 
issue whether the advertising was materially mislead- 
ing did not rely on the actions of the medical personnel 
and the unfair practices claim was sufficiently separate 
from the medical competence of the doctors and nurses 
to allow the unfair practice claim to proceed. Grassie v. 
Roswell Hosp. Corp., 2011-NMCA-024, 150 N.M. 2838, 258 
P.3d 1075, cert. denied, 2011-NMCERT-002, 

Authority to determine burial arrangements. 
— Where a cemetery sold two adjoining burial plots to a 
husband and wife; in the course of excavating the burial 
plot for the deceased husband the cemetery discovered the 
remains ofa unidentified body in the wife's burial plot; 
the wife elected to convert the husband's single burial plot 
into a double burial plot, the cemetery did not violate the 
Unfair Practices Act when it sold the burial plots because 
the cemetery did not knowingly make a misrepresenta- 
tion of fact that both burial plots were available. Hisert v. 
Archdiocese of Santa Fe, 2009-NMCA-042, 146 N.M. 179, 


57-12-1 


A business has standing under the Unfair Prac~ 
tices Act to sue a competitor for misrepresentation. 
— A business has standing under the New Mexico Unfair 
Practices Act to sue a competitor for misrepresentations 
that damage the business by misleading or confusing the 


consuming public when the unfair practice occurs in con- 


207 P.3d 1156, cert. denied, 2009-NMCERT-004, 146N.M. _ 


641, 213 P.3d 791. 

Conflict with federal law. — In action against mov- 
ing company for fraud, breach of contract, and unfair 
practices, the specific preclusion of punitive damages un- 
der the Carmack Amendment to the Interstate Commerce 
Act, former 49 U.S.C. § 11707 created a conflict with the 
Unfair Trade Practices Act (Chapter 57, Article 12 NMSA 
1978) and therefore federal law controlled. Margetson v. 
United Van Lines, 785 F. Supp. 917 (D.N.M. 1991). 

Uniform Deceptive Trade Practices Act. — The 
Unfair Practices Act is modeled after the Uniform Decep- 
tive Trade Practices Act. Stevenson v. Louis Dreyfus Corp., 
1991-NMSC-051, 112 N.M. 97, 811 P.2d 1308. 

Liberal construction. — Because the Unfair Prac- 
tices Act constitutes remedial legislation, its provisions 
are liberally interpreted to facilitate and accomplish its 
purposes and intent. State ex rel. Stratton v. Gurley Motor 
Co,, 1987-NMCA-0638, 105 N.M. 8038, 737 P.2d 1180, cert. 
denied, 105 N.M. 781, 737 P.2d 893. 

Remedies not exclusive. — Causes of action may 
be maintained under both the New Mexico Unfair Trade 
Practices Act and the New Mexico Unfair Insurance 
Practices Act. N.M. Life Ins. Guar. Ass'n v. Quinn & Co., 
1991-NMSC-036, 111 N.M. 750, 809 P.2d 1278. 

Claims must be based on regular course of trade 
or commerce. — Claims made under the Unfair Prac- 
tices Act must be based on conduct occurring in defen- 
dant's regular course of trade or commerce. Klein v. Bron- 
stein, 39 B.R. 20 (Bankr. D.N.M. 1984). 

Conduct complained of must have occurred in 
the regular course of business. — Where plaintiffs 
filed a complaint seeking a determination that a debt 
arising from a prepetition state court default judgment 
against bankruptcy debtors in connection with their sale 
of a mobile home to plaintiffs was non-dischargeable, and 
where the default judgment included an award of treble 


damages under the New Mexico Unfair Practices Act 


(UPA), §§ 57-12-1 through § 57-12-26 NMSA 1978, treble 
damages were not proper because the UPA does not ap- 
ply to the purchase and sale of the mobile home on which 
the default judgment was based. The sale was an isolated 
consumer transaction and one of the requirements of the 
UPA to apply is that the conduct complained of must have 
occurred in the regular course of business, In re Crespin, 
551 B.R. 886 (2016). 
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nection with the sale of goods or services. First Nat'l Ban- 
corp Ine. v, Alley, 76 F.Supp.3d'1261 (D.N.M. 2014). * 

Where it was alleged that defendants, an investment 
services firm, confused and misled former and potential 
customers of plaintiff, a competitor investment firm, by 
using a name confusingly similar to plaintiff's name, by 
creating a website that was confusingly similar to plain- 
tiff's website, and by making misleading statements to 
plaintiff's existing or potential customers, denial of defen- 
dants' motion to dismiss was appropriate because plaintiff 
was likely to be damaged and may have suffered monetary 
losses due to defendants’ misrepresentations, First Nat'l 
Bancorp Ince. v. Alley, 76 FSupp.3d 1261 (D.N.M. 2014). 

Preemption by federal law. — Claim under the New 
Mexico Unfair Practices Act was preempted by the federal 
Employee Retirement Income Security Act. of 1974, 29 
U.S.C. § 1001 et seq. Nechero v. Provident Life & Accident 
Ins. Co., 795 F. Supp. 874 (D.N.M. 1992). 

The Employee Retirement Income Security Act of 1974 
(ERISA) did not preempt,.an insured's pre-plan fraud 
claims against its insurer. Woodworker's Supply, Inc. v. 
Principal Mut. Life Ins, Co,, 170 F.3d 985 (10th Cir. 1999). 

Claims against Medicare program operator not 
preempted. — Plaintiffs' claims under the Unfair Prac- 
tices Act that alleged a "Medicare Plus Choice" program 
operator disseminated knowingly false and misleading 
statements and representations to thousands of elderly 
and disabled beneficiaries regarding rates and benefits 
in order to induce them to enroll, and that the recipients 
relied on the statements and misrepresentations to enroll 
but then saw their benefits unilaterally reduced by the 
operator, were not preempted either expressly by former 
42 U.S.C. § 1396w-26(b)(3)(B) or by the doctrine of con- 
flict preemption. Palmer v. St. Joseph Healthcare P.S.0O., 
Inc., 2003-NMCA-118, 134 N.M. 405, 77 P.3d 560, cert. dis- 
missed, 2004-NMCERT-010, 136 N.M. 542, 101 P.3d 808. | 

Failure of evidence to support claim. — Where 
evidence was never presented that a party knowingly 
made any false or misleading statement of any kind in 
connection with the negotiation of an oral agreement, the 
evidence failed to present or support an issue essential to 
the legal sufficiency of the asserted claim, and the trial 
court erred when it denied a motion for a directed verdict 
on an Unfair Practices Act violation claim. Stevenson v. 
Louis Dreyfus Corp., 1991-NMSC-051, 112 N.M. 97, 811 
P.2d 1808; Aetna Fin. Co. v. Gaither, 1994-NMSC-082, 118 
N.M. 246, 880 P.2d 857; Parker v. E.I. Du Pont de Nemours 
& Co., 1995-NMCA-086, 121 N.M. 120, 909 P.2d 1. © 

Misrepresentation claim was a viable claim. — 
Where, in January 2006, plaintiff retained defendant to 
file suit against a high school and a school district under 
the premises liability provision of the Tort Claims Act; 
defendant. never filed suit within the statute, of limita- 
tions; plaintiff sued defendant for legal malpractice and 
misrepresentation; the statute of limitations ran in Sep- 
tember 2006; in October 2006, defendant assured plaintiff 
that the statute of limitations had not run; in August 2007, 
defendant realized that the case was barred, but did not 
disclose this fact. to plaintiff until the spring of 2008; 
plaintiff claimed that defendant failed to inform plaintiff 
that defendant had not done any work on the case; and 
plaintiff did not allege any damages other than the loss 
of the underlying suit against the high school and school 
district, plaintiff could pursue the misrepresentation claim 
both because plaintiff might have suffered actual dam- 
ages as a result of defendant's misrepresentations and 
because fraudulent misrepresentation does not require 
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actual damages. Encinias v. Whitener Law Firm, PA., 
2018-NMSC-045, rev'g 2013-NMCA-008, 294 P.38d 1245. 

Evidence did not support plaintiff's claim. — 
Where plaintiff retained defendant to file a tort claim 
against a school district; defendant failed to file the lawsuit 
within the statute of limitations; plaintiff sued defendant 
for violation of the Unfair Practices Act based on allegedly 
misleading advertisements about defendant's abilities 
made on a magnet in a phone book and in a television com- 
mercial; in the television commercial, defendant was fea- 
tured as saying "don't accept a quick check until you check 
with me" and mentioned car accidents; and the phone book 
magnet had the same language printed on it and listed 
defendant's areas of practice as "serious injuries, auto 
accidents, and wrongful death", plaintiff failed to make 
a prima facie case for a claim under the act. Encinias v. 
Whitener Law Firm, P.A., 2018-NMCA-008, 294 P.38d 1245, 
cert. granted, 2012-NMCERT-012, rev'd, 2018-NMSC-045. 

Act does not apply. — Several developers’ action under 
the New Mexico Unfair Trade Practices Act, was properly 
dismissed for failure.to state a claim because the develop- 
ers failed to show that the UTPA applied to opponents of 
a shopping center. Say/or v. Valles, 2003-NMCA-037, 133 
NM. 482, 63:P.3d 1152, 

Dismissal of claim in error, — Where, bode the 
facts pleaded, it is possible that plaintiffs could show that 
defendant failed to deliver the quality or quantity of goods 
or services contracted for, dismissal of claim for violation 
of Unfair Practices Act was in error, Dellaria & Carnes v. 
Farmers Ins, Exch,, 2004-NMCA-132, 186 N.M. 552, 102 
Poti. 

Whether bank breached its duty under the Un- 
fair Practices Act by failing to disclose a new policy to 
its customers, and whether that omission was made in 
bad faith will require proof of whether and when mem- 
bers received notice of the policy. Brooks v. Norwest Corp., 
2004-NMCA-134, 186 N.M. 599, 103 P.3d 39, cert. denied, 
2004-NMCERT-012, 136 N.M. 665, 103 P.3d 1097, 

Law reviews. — For article, "Consumer Class Actions 
Under the New Mexico Unfair Practices Act," see 4 N.M. 
L. Rev. 49 (1973), ' 


57-12-2. Definitions. 


As used in the Unfair Practices Act: 


UNFAIR TRADE PRACTICES 
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For note; "State Securities Law: A Valuable Tool for Reg- 
ulating Investment Land Sales," see 7 N.M. L. Rev. 265 
(1977). 

For article, "The Impact of the Revised New Mexico 
Class Action Rules Upon Consumers," see 9 N.M.L. Rev. 


/,.268 (1979). 


For annual survey of New Mexico insurance law, 19 
N.M.L. Rev. 717 (1990). 

For annual survey of New Mexico Commercial Law, see 
20 N.M.L. Rev. 239 (1990). 

For survey of 1990- 91 commercial law, see 22 N.M.L. 
Rev. 661 (1992). 

Am. Jur, 2d, A.L.R. and C.J.S. haftranene — 54A 
Am. Jur, 2d Monopolies, Restraints of Trade, and Unfair 
Trade Practices § 1151. 

Unfair competition by imitation in sign or design of 
business place, 86 A.L.R.3d 884, 

Liability for interference with at will business relation- 
ship, 5 A.L.R.4th 9. 

Recovery based on tortfeasor's profits in action for pro- 
curing breach of contract, 5 A.L,R.4th 1276. 

Liability in tort for interference with physician's. con- 
tract or relationship with hospital, 7 A.L.R.4th 572. 

Failure to deliver ordered merchandise to customer 
on date promised. as unfair or deceptive trade practice, 7 
A.L.R.4th 1257. 

Implied warranty coverage for service transactions un- 
der state consumer protection and deceptive trade stat- 
utes, 72 A.L.R.4th 282. 

Coverage of insurance transactions under, state con- 
sumer protection statutes, 77 A.L.R.4th 991. 

' Coverage of leases under state consumer protection 
statutes, 89 A.L.R.4th 854. 

Constitutional right to jury trial in cause of action 
under state unfair or deceptive oreo ‘practices law, 54 
A.L.R.5th 631. 

87 C.J.S. Trademarks, talossetar ns and Unfair Compe- 


tition § 237 et seq. 


A. "person" means, where applicable, natural persons, corporations, trusts, partnerships, as- 
sociations, cooperative associations, clubs, companies, firms, joint ventures or syndicates; 

B, "seller-initiated telephone sale" means a sale, lease or rental of goods or services in which 
the seller or the seller's representative ‘solicits the sale by telephoning the prospective purchaser 
and in which the sale is consummated entirely by telephone or mail, but does not include a trans- 


action: 


_(1)- in which a person solicits a sale from a prospective purchaser who has previously made 
an authorized purchase from the’seller's business; or 
(2) in which the:purchaser is accorded the right of rescission by the provisions of the fed- 
eral Consumer Credit Protection Act, 15 U.S.C. 1635, or regulations issued pursuant thereto; 


C. "trade" or 


"commerce" includes the advertising, offering for sale or distribution of any ser- 


vices and any property and any other article, commodity or thing of value, including any trade or 
commerce directly or indirectly affecting the people of this state; 
D. "unfair or deceptive trade practice" means an act specifically declared unlawful pursuant 


to the Unfair Practices Act; a false or misleading oral or written statement, visual description or 
other representation of any kind knowingly made in connection with the sale, lease, rental or loan 
of goods or services or ‘in the extension of credit or in the collection of debts by a person in the 
regular course of the person's trade or commerce, that may, tends to or does deceive or mislead any 
person and includes: : 
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(1) representing goods or services as those of another when the goods or services are not 
the goods or services of another; 

(2) causing confusion or misunderstanding as to the source, sponaorship, approval or cer- 
tification of goods or services; 

(3) causing confusion or misunderstanding as to affiliation, connection or association with 
or certification by another; 

(4) using deceptive representations or designations of geographic origin in connection with 
goods or services; 

(5) representing that goods or services have sponsorship, approval, characteristics, ingre- 
dients, uses, benefits or quantities that they do not have or that a person has a sponsorship, ap- 
proval, status, affiliation or connection that the person does not have; 

(6). representing that goods are original or new if they are deteriorated, altered, recondi- 
tioned, reclaimed, used or secondhand; 

(7) representing that goods or services are of a particular standard, quality or grade or 
that goods are of a particular style or model if they are of another; 

(8) disparaging the goods, services or business of another by false or misleading represen- 
tations; 

(9) offering goods or services with intent not to supply them in the quantity requested by 
the prospective buyer to the extent of the stock available, unless the purchaser is purchasing for 
resale; 

(10) offering goods or. services with intent not to supply reasonable expectable public de- 
mand; 

(11) making false or misleading statements of fact concerning the price of goods or ser- 
vices, the prices of competitors or one's own price at a past or future time or the reasons for, exis- 
tence of or amounts of price reduction; 

(12) making false or misleading statements of fact for the purpose of obtaining re 
ments for the demonstration, exhibition or other sales presentation of goods or services; 

(13) packaging goods for sale in a container that bears a trademark or trade name identi- 
fied with goods formerly packaged in the container, without authorization, unless the container is 
labeled or marked to disclaim a connection between the contents and the trademark or trade name; 

(14) using exaggeration, innuendo or ambiguity as to a material fact or failing to state a 
material fact if doing so deceives or tends to deceive; 

(15) stating that a transaction involves rights, remedies or obligations that it does not 
involve; 

(16) stating that services, replacements or repairs are needed if they are not needed; 

(17). failing to deliver the quality or quantity of goods or services contracted for; 

(18) violating the Tobacco Escrow Fund Act [6-4-14 through 6-4-24 NMSA 1978]; or 

(19) offering or providing unposted or unadvertised pricing or service based on the buyer's 
gender or perceived gender identity; provided, however, that this provision does not apply to per- 
sons regulated by the office of superintendent of insurance pursuant to the New Mexico Insurance 
Code [59A-1-1 NMSA 1978]; and 

E. "unconscionable trade practice" means an act or practice in connection with the sale; lease, 
rental or loan, or in connection with the offering for sale, lease, rental or loan, of any goods or ser- 
vices, including. services provided by licensed professionals, or in the extension of credit or in a the 
collection of debts that to a person's detriment: 

(1) takes advantage of the lack of knowledge, ability, ea or saat te of a sete to 
a grossly unfair degree; or’ 

(2) results in a gross disparity Beaten the value ceneiued na a person and the price paid. 


History: 1953 Comp., § 49-15-2, enacted by Laws as used in the Unfair Practices Act, prohibited differential 
1967, ch. 268, § 2; 1969, ch. 208, § 1; 1971, ch. 240, § 1; pricing or service based on the buyer's gender or perceived 
1987, ch. 187, § 1; 1989, ch. 309, § 1; 1995, ch. 18, § 2; gender identity, and provided an exception; in Subsection 
1999, ch. 171, § 1; 2003, ch. 167, § 9; 2009, ch. 197, § 25; D, added new Paragraph D(19). 

2019, ch. 214, § 1. The 2009 amendment, effective July 1, 2009, added 

The 2019 amendment, effective June 14, 2019, re- Paragraph (18) of Subsection D, 


vised the definition of "unfair or deceptive trade practice" 
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The 2003 amendment, effective July 1, 2003, substi- 
tuted "means" for "includes" near the beginning of Sub- 
section A; inserted "federal" preceding "Consumer Credit 
Protection" in Paragraph B(2); in Subsection D, substi- 
tuted "an act specifically declared unlawful pursuant to 
the Unfair Practices Act, a" for "any" preceding "false or 
misleading" and deleted "but is not limited to" at the end. 

The 1999 amendment, effective June 18, 1999, in- 
serted "including services provided by licensed profession- 
als" in Subsection E, 

The 1995 amendment, effective June 16, 1995, added 

"unless the purchaser is purchasing for resale" at the end 
of Subsection D(9). 

The 1989 amendment, effective Tints 16, 1989, added 
Subsection B and sédésignnied Subsections B through D 
as Subsections C through E. 

The 1987 amendment, effective June 19, 1987, added 
"but is not limited to" at the end of the introductory para- 
graph of Subsection C and made minor stylistic changes 
throughout the section. 

Compiler's notes. — This section is similar to 88 land 
2 of the Uniform Deceptive Trade Practices Act. 


ANNOTATIONS. . 


Pleading. — Section 57-12-2D NMSA 1978 does not set 
forth separate claims but rather sets forth a non-exhaustive 
list of conduct which might, independently, constitute a 
violation of the NMUPA. Guidance Endodontics LLC v. 
Dentsply Int'l, Inc.,728 FSupp.2d 1170 (D.N.M. 2010). 

The New Mexico lottery is not a person under the 
Unfair Practices Act, 57-12-1 NMSA 1978. Stansell v. 
N.M. Lottery, 2009-NMCA-062, 146 N.M. 417, 211 P.3d 214. 

A viable Unfair Practices Act claim need not allege 
a direct representation by the defendant to the claimant 
or to the public, a commercial transaction between the 
claimant and the defendant, or detrimental reliance by 
the claimant on a deceptive statement by the defendant. 
Lohman v. Daimler-Chrysler Corp., 2007-NMCA-100, 142 
N.M. 437, 166 P.3d,1091, cert. denied, 2007-NMCERT-005, 
141 N.M. 762, 161 P.3d 259. 

Plaintiff did not prove a viable claim. — Where 
plaintiff asked defendant, who was an art appraiser, to de- 
termine whether the art owned by an estate was valuable; 
before viewing the art and after defendant explained the 
purpose of an appraisal and the fees associated with the 
process, it was apparent that plaintiff did not want to hire 
defendant to appraise the art, but wanted to dispose of 
the art; defendant purchased two paintings from plaintiff 
for $4,500, and later sold the paintings for $35,000 to an 
art dealer; the paintings were later sold to an art collector 
who sold the paintings at auction for $600,000; and plain- 
tiff sued defendant for violation of the Unfair Practices 
Act, plaintiff did not prove a viable claim under the Un- 
fair Practices Act because an essential element of a claim 
under the Unfair Practices Act that gives standing to a 
buyer is that a buyer purchase goods or services from a 
seller and plaintiff never acquired any goods or services 
from defendant. Hicks v. Eller, 2012-NMCA-061, 280 P.3d 
304, cert. denied, 2012-NMCERT-005. 

Standing. — The Unfair Practices Act provides stand- 
ing only to buyers of goods and services. Santa Fe Cus- 
tom Shutters & Doors, Inc. v. Home Depot USA, Inc., 
2005-NMCA-051, 137 N.M. 524, 113 P.3d 347, cert. denied, 
2005-NMCERT-005, 137 N.M. 522, 113 P.3d 345. 

Violation of act not shown. — Defendant's Home 
Depot's activities in marketing plaintiffs shutters and 
installation services to defendant's own customers was 
not a sale of marketing services to plaintiff for purposes of 
Subsection D of this section. Santa Fe Custom Shutters & 
Doors, Inc. v. Home Depot USA, Inc., 2005-NMCA-051, 137 
N.M. 524, 118 P.3d 347, cert. denied, 2005- NMCERT: 005, 
137 N.M. 522, 113 P.3d 345. 
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A business has standing under the Unfair Prac- 
tices Act to sue a competitor for misrepresentation. 
— A business has standing under the New Mexico Unfair 
Practices Act to sue a competitor for misrepresentations 
that damage the business by misleading or confusing the 
consuming public when the unfair practice occurs in con- 
nection with the sale of goods or services. First Nat'l Ban- 
corp Inc. v. Alley, 76 FSupp.3d 1261 (D.N.M. 2014), 

Where it was alleged that defendants, an investment 
services firm, confused and misled former and potential 
customers of plaintiff, a competitor investment firm, by 
using a name confusingly similar to plaintiff's name, by 
creating a website that was confusingly similar to plain- 
tiff's website, and by making misleading statements to 
plaintiff's existing or potential customers, denial of defen- 
dants' motion to dismiss was appropriate because plaintiff 
was likely to be damaged and may have suffered monetary 
losses due to defendants’ misrepresentations. First Nat'l 
Bancorp Ince. v, Alley, 76 F.Supp.3d 1261 (D.N.M. 2014), 

Many factors figure into issue of materiality. 
Smoot v. Physicians Life Ins. Co., 2004-NMCA-027, 135 
N.M. 265, 87 P.3d 545. 

Unfair Practices Act imposes duty to disclose ma- 
terial facts reasonably necessary to prevent any state- 
ments from being misleading. Smoot v. Physicians Life 
Ins. Co., 2004-NMCA-027, 135 N.M. 265, 87 P.3d 545. 

Existence of duty is dependent on material- 
ity of the facts. Smoot v. Physicians Life Ins. Co., 
2004-NMCA-027, 135 N.M. 265, 87 P.3d 545. 

Degree of deception required. — Subsection D(14) 
of this section does not require that the defendant's con- 
duct actually deceive a consumer; it permits recovery even 
if the conduct only tends to deceive. Smoot v. Physicians 
Life Ins. Co., 2004-NMCA-027, 135 N.M. 265, 87 P.3d 545. 

Intentional and unintentional statements. — This 
article applies to all misleading or deceptive statements, | 
whether intentionally or unintentionally made. Ashlock v. 
Sunwest Bank, 1988-NMSC-026, 107 N.M. 100, 753 P.2d 
346, overruled on other grounds by Gonzales v. Surgidev 
Corp., 1995-NMSC-036, 120 N.M. 183, 899 P.2d 576. 

Intent to deceive not element of "unfair or de- 
ceptive trade practice" but a. knowing representa- 
tion is required. Richardson Ford Sales, Inc. v. Johnson, 
1984-NMCA-007, 100 N.M. 779, 676 P.2d 1344. 

When a debt collection agency knowingly sent letters 
to the plaintiff containing deceptive: representations, 
whether or not the agency intended to deceive the plain- 
tiff was irrelevant. Russey v. Rankin, 911 F. Supp. 1449 
(D.N.M. 19985). 

An attorney who, by the practice and procedure of col- 
lection he employed in his dealings with a debt collection 
agency, knowingly effectuated the sending of letters con- 
taining deceptive representations, and thus violated the 
Unfair Trade Practices Act. Russey v. Rankin, 911 F. Supp. 
1449 (D.N.M. 1995). ' 

The "knowingly made" requirement is met if a 
party was actually aware that the statement was false or 
misleading when made, or in the exercise of reasonable 
due diligence should have been aware that the statement 
was false or misleading. Stevenson v. Louis Dreyfus Corp., 
1991-NMSC-051, 112 N.M. 97, 811 P.2d 1308. 

The "knowingly made" requirement in Subsection 
D is met if a party was actually aware that the statement 
was false or misleading when made or, in the exercise of 
reasonable diligence, should have been aware that the 
statement was false or misleading. Russey v. Rankin, 911 
F. Supp. 1449 (D.N.M. 1995). 

Plaintiff did not establish a violation of the Unfair Prac- 
tices Act where no proof was offered that defendant knew 
that misrepresentations as to Insurance coverage were 
false or misleading. Teague-Strebeck Motors, Inc. v. Chrys- 
ler Ins. Co., 1999-NMCA-109, 127 N.M. 603, 985 P.2d 1183, 
cert. denied, 127 N.M. 391, 981 P.2d 1209. 
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A claim under this act was supported by evidence that 
defendant insurer knew that the rates were’ inadequate 
prior to the time the agreement went into effect and did not 
disclose its method for deciding whether to add a surcharge 
to the preliminary premium or increase annual rates, and 
that plaintiff would not have contracted with defendant if 
it had that information. Woodworker's Supply, Inc. v. Prin- 
cipal Mut. Life Ins. Co., 170 F.8d 985 (10th Cir. 1999), 

Insufficient evidence of unfair trade practices, — 
In an action: for) breach of contract, where plaintiff hired 
defendant to design and construct. a replacement irriga- 
tion well on plaintiff's property, and although a written 
contract was not executed, plaintiff's understanding of the 
agreement, as told to him by defendant, was that defen- 
dant would construct a well that would be fully adequate 
for plaintiff's irrigation purposes, that it would be capable 
of producing 2,500 to 3,000 gallons of water per minute, 
and that it would last at least fifty years, and where, af- 
ter three-and-a-half years, the well stopped working, the 
district court did not err in denying plaintiff's claim for 
unfair trade practices, because, although plaintiff estab- 
lished that defendant made false or misleading misrep- 
resentations, there was no evidence that the false or mis- 
leading representations were knowingly made. Robey v. 
Parnell, 2017-NMCA-038. 

Insufficient evidence of unconscionable trade 
practices. — In an action for breach of contract, where 
plaintiff hired defendant to design and construct.a re- 
placement irrigation well on plaintiff's property, and al- 
though a written contract: was not executed, plaintiff's 
understanding of the agreement, as told to him by de- 
fendant, was that defendant would construct a well that 
would be fully adequate for plaintiff's irrigation purposes, 
that it would be capable of producing 2,500 to 3,000 gal- 
lons of water per minute, and that:it would last at least 
fifty. years, and where, after three-and-a-half years, the 
well stopped working, the district court did not err in de- 
nying plaintiff's claim for unconscionable trade practices, 
because plaintiff did not meet his burden of providing evi- 
dence that the value received was grossly disproportion- 
ate to the price paid, other than arguing that he received 
less than 10 percent of the longevity he was. promised. 
Robey v. Parnell, 2017-NMCA-038. . 

Jury instruction as to knowing misrepresenta- 
tion. — Jury instruction stating that plaintiff had the 
burden of proving that defendant had knowingly made 
misrepresentations, including failing to deliver the quan- 
tity of goods and services contracted for, while inartfully 
drafted, accurately stated the law; it did not equate simple 
breach of contract with knowing misrepresentation, but 
required plaintiff to establish a knowing misrepresenta- 
tion by defendant in relation to the goods and services 
contracted for,. Diversey Corp. v.. Chem-Source Corp., 
1998-NMCA-112, 125 N.M. 748, 965 P.2d 332. 

Refusal to acknowledge liability. — Bank's refusal 
to acknowledge liability, pursuant to the "FTC Holder 
Rule", on a contract for a mobile home assigned to it from 
the original seller was an unfair practice under Subsection 
D(15). Jaramillo v. Gonzales, 2002-NMCA-072, 182 N.M. 
459, 50 P.3d 554, cert. denied, 182 N.M. 288, 47 P.3d 447, 

Single or multiple instances. — This article makes no 
distinction between single or multiple instances of prohib- 
ited conduct. Ashlock v, Sunwest Bank, 1988-NMSC-026, 
107 N.M. 100, 753 P.2d 346, overruled on other grounds 
by Gonzales v. Surgidev Corp.; 1995-NMSC-036, 120 N.M. 
133, 899 P.2d 576. 

The Unfair Trade Practices Act does not require a 
showing of multiple violations. Hale v. Basin Motor Co., 
1990-NMSC-068, 110 N.M..314, 795 P.2d 1006. 

Failure to deliver contracted services, — Where a 
bank advertised through the mail and in the newspapers 
that it would provide an interest-bearing account, the ad- 
vertisements were representations knowingly made by the 
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bank in connection with the offering of a service, as a di- 
rect result of the advertising and of subsequent discussions 
with a bank employee, the plaintiff transferred monies into 
an account for the express purpose of earning such inter- 
est, and the plaintiffisued because of the bank's failure to 
pay interest as advertised and as was indicated to him by 
the bank when his funds wére transferred, since the entire 
series of acts clearly occurred in the regular course of the 
bank's business, the bank's refusal to remedy the situation 
patently resulted in its failure to deliver the quality of ser- 
vices contracted for, contrary to Subsection D(17). Ashlock 
v. Sunwest Bank, 1988-NMSC-026, 107 N.M. 100, 753 P.2d 
846, overruled on other grounds by Gonzales v. Surgidev 
Corp., 1995-NMSC-036, 120 N.M.183, 899: P.2d 576, 

Failure to defend or indemnify in qui tam actions. 
— Claims under the Unfair Practices Act failed where de- 
fendant insurance companies had no duty to defend nor 
indemnify plaintiff against a qui tam action that the fed- 
eral government brought, and plaintiff did not allege any 
facts tending to show that defendants knowingly misled it 
or made any false statement. New Mem. Assocs. v. Credit 
Gen. Ins. Corp.,; 973 F. Supp. 1027.(D.N.M. 1997). 

"New demonstrator" is not deceptive. — Car deal- 
er's statement that a vehicle was a "new demonstrator" 
was not intended to suggest that the vehicle was unused 
or "new," and therefore did not violate the Unfair Trade 
Practices Act. Hale v. Basin Motor Co., 1990-NMSC-068, 
110 N.M. 314, 795 P.2d 1006. 

Claim of unconscionable trade practice requires 
some duty of defendant, — Even if Unfair Practices Act 
applies to insurance companies, insured failed to present 
evidence to support claim that.failure to explain policy to 
insured constituted unconscionable trade practice where 
insured had duty to.read and familiarize himself with the 
policy and insurer had no duty to explain that insured 
was not covered while driving girlfriend's car. State Farm 
Fire & Cas, Co. v. Price, 1984-NMCA-0386, 101 N.M. 4388, 
684 P.2d 524, cert. denied, 101 N.M. 362, 683 P.2d 44, over- 
ruled on other grounds by Ellingwood. v. N.N. Investors 
Life Ins. Co., 1991-NMSC-006, 111 N.M..301, 805 P.2d 70, 

Allegations sufficient to go forward. — Allegations 
that a bank engaged in an unconscionable trade practice 
by taking advantage of the defendants’ lack of ability and 
capacity due to their advancing age, by charging exces- 
sive overdraft fees, by misrepresenting the nature of an 
advance note, by allegedly thwarting the defendants’ at- 
tempt at obtaining financing elsewhere, and by attempt- 
ing foreclosure on the defendants' ranch were sufficient to 
go forward on defendants' broad counterclaim of uncon- 
scionable trade practices. Portales Nat'l Bank v. Ribble, 
2003-NMCA-093, 134 N.M. 238, 75 P.3d 838. 

Negligent failure to obtain insurance coverage. 
— The claim of negligent failure to obtain insurance cov- 
erage presupposes that there was no coverage. Since the 
jury determined that the property was in fact covered, the 
claim of negligent failure to obtain coverage fails. Paiz v. 
State Farm Fire & Cas, Co., 1994-NMSC-079, 118 N.M. 
203, 880 P.2d 300. 

Abuse by counselor did not create claim under 
this act. — In an action against, a hospital for damages 
sustained as the result of a sexual assault by a counselor, 
where plaintiff failed to show that the hospital's advertis- 
ing was false or misleading in, connection with the sale 
of its goods and services, she failed to establish a claim 
under the Unfair Practices Act. Eckhardt v. Charter Hiosp., 
1998-NMCA-017, 124 N.M. 549, 953 P.2d 722. 

Because alleged misrepresentations are uncon- 
nected to good or service, the claim does not fall within 
the parameters of the Unfair Practices Act. Eden v. Voss, 
105 Fed. Appx. 234 (10th Cir. 2004), 

Sale of completed house is not sale of goods or ser- 
vices for purposes of Subsection D of this section. McElhan- 
non v, Ford, 2003-NMCA-091, 134 N.M. 124, 73 P.3d 827. 
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Construction services rendered prior to comple- 
tion of a residential home are "any services" as de- 
fined in this section. — In a dispute between parties to 
a contract for the construction of a new home, where con- 
struction company, after experiencing financial difficul- 
ties, ceased operations and failed to construct and deliver 
the home to plaintiffs, the district court erred in dismiss- 
ing as a matter of law plaintiff's claim for unfair trade 
practices, because in the absence of language expressly 
including or excluding construction services, construction 
services rendered prior to the completion of a residential 
home are "any services" as defined in this section. Fogel- 
son v. Wallace, 2017-NMCA-089, cert. granted. : 

Royalties. — The payment of royalties, including any as- 
sociated deductions for post-production oil and gas costs, is 
not connected to goods and services but to realty, and claim 
alleging underpayment of royalties does not fall within the 
ambit of the Unfair Practices Act. Elliott Indus. Ltd. P'ship 
v. BP Am. Prod. Co,, 407 F.3d 1091 (10th Cir, 2005). 

Erroneous financial advice. — Where defendant pro- 
vided financial services to plaintiff, which included man- 
agement of plaintiff's securities account; at defendant's 
recommendation, plaintiff purchased a deferred variable 
annuity; defendant subsequently erroneously advised 
plaintiff that plaintiff could withdraw money from the an- 
nuity to purchase an office building without incurring any 
tax liability; plaintiff withdrew the money from the an- 
nuity; the IRS determined that the withdrawal was sub- 
ject to income tax, increased plaintiff's tax liability by the 
amount withdrawn, and assessed additional taxes, inter- 
est and penalties; and plaintiff would not have withdrawn 
money from the annuity but for defendant's misrepresen- 
tation that the withdrawal would be tax free, defendant's 
erroneous advise was given in connection with the sale 
of financial services to plaintiff and was subject to the 
Uniform Practices Act. Maese v. Garrett, 2014-NMCA-072, 
cert. denied, 2014-NMCERT-006.: 

Evidence of good faith. — The mere fact of a bad 
result and breach of warranty by a defendant contracted 
to perform repairs did not require a finding that the de- 
fendant acted in violation of this article, where the de- 
fendant' acted in good faith and there was substantial 
evidence that the defendant did not knowingly make any 
false or misleading statement or other misrepresenta- 
tion of any kind. Hubbard v, Albuquerque Truck Ctr. Ltd., 
1998-NMCA-058, 125 N.M. 153, 958 P.2d 111. 

Violation of act shown. — Substantial evidence ex- 
isted of violations of this act, where the aggrieved party 
testified that the signature on a construction contract was 
not his own, and the jury was allowed to compare it to 
authentic samples of his signature, and where testimony 
was given that the contractor billed for material used on 
other construction projects, that the invoices were illeg- 
ible and that other problems existed. The fact that any 
errors in the billings may have been unintentional does 
not remove the conduct from the prohibitions of this act. 
Page & Wirtz Constr. Co. v. Solomon, 1990-NMSC-068, 110 
N.M. 206, 794 P.2d 349. 

Signature loans were substantively and procedur- 
ally unconscionable. Where defendants: marketed 
and originated unsecured signature loans of between 
$50 and $300 to the working poor who provided proof of 
steady employment but who were either unbanked or un- 
derbanked and who were significantly less-educated than 
the general population and financially unsophisticated in- 
dividuals; the loans carried APRs of between 1,147.14 and 
1,500 percent and were payable in biweekly installments 
over a year; defendants exploited the borrower's disad- 
vantage by describing loans in terms of a misleading daily 
rate, advertising loans for 50 percent off when the dis- 
count was the interest on the first installment on the loan, 
encouraged borrowers to increase the principal of their 
loans or to take out another loan, withheld amortization 
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schedules from customers which revealed that the loans 
were interest-only loans for extended periods of time, and 
leveraged borrowers' cognitive and behavioral weakness 
that caused borrowers to focus in the promise of quick 
cash rather than on the long-term costs of the loans and 
the borrowers' ability to repay the loans; and the terms of 
defendants' loan contracts were non-negotiable, the loans 
were substantively and procedurally unconscionable un- 
der the common law and violated the Unfair Practices Act. 
State ex rel. King v. B&B; Inv. Grp, Inc., 2014-NMSC-024, 

Violation of act not shown. — Granting of the compa- 
ny's counterclaim for malicious abuse of process was proper 
in part pursuant to where the district court could have 
found that the builder lacked a reasonable basis for believ- 
ing that the company made a knowing misrepresentation 
about the deposit. because the company merely offered the 
builder the option of receiving either a partial cash refund, 
less the cost of the time-study door, or the full amount. in 
store credit. Dawley v. La Puerta Architectural Antiques, 
Inc., 2003-NMCA-029, 133 N.M,. 389, 62 P.3d 1271. 

Summary judgment proper. — In an action alleg- 
ing unconscionable trade practices, summary judgment 
upheld where plaintiff failed to meet his burden to rebut 
bank's prima facie evidence that the overdraft fee was not 
grossly disproportionate to the value received. Hernandez 
v, Wells Fargo Bank New Mexico,.2006-NMCA-018, 139 
N.M. 68, 128 P.3d 496. 

Act not in conflict with federal law. — The Un- 
fair Practices Act (this article) and federal legislation 
are not in conflict, and 15 U.S.C. § 57b (e) has not pre- 
empted the New Mexico act. Ashlock v. Sunwest Bank, 
1988-NMSC-026, 107 N.M. 100, 753 P.2d 346, over- 
ruled on other grounds by Gonzales v, Surgidev Corp., 
1995-NMSC-036, 120 N.M. 138, 899 P.2d 576. 

Federal court definitions inapplicable to terms 
defined in this section. Since this section defines 
both "unfair or deceptive" and. "unconscionable" trade 
practices, relying on 57-12-4 NMSA 1978 to apply federal 
court definitions of those terms would not be giving ef- 
fect to the statute. Richardson Ford Sales, Inc. v, Johnson, 
1984-NMCA-007, 100: N.M. 779, 676 P.2d 1344. 

Claim preempted by federal law. — Plaintiff's ac- 
tion seeking to prevent defendants from selling furniture 
"deceptively similar" to that of the plaintiff did not involve 
a state claim of unfair competition, where the protection 
plaintiff sought was protection against copying designs 
and his claim was therefore preempted by federal law. 
Ernest Thompson. Fine Furniture. Maker, Inc. v. Youart, 
1990-NMCA-012, 109 N.M. 572, 787 P.2d 1255. 

Nonunique items must be offered in amounts 
related to demand. — Pursuant to Subsection D(10), 
nonunique items or commodities must be offered in sup- 
plies to satisfy reasonably expected public demand, and 
of course, the test for determining the expected public de- 
mand is subjective and would depend on variable factors 
concerning the type of sale and the commodity involved. 
1971 Op, Att'y Gen. No, 71-123. 

Law reviews. — For article, "Consumer Class Actions 
Under the New Mexico Unfair Practices Act," see 4 N.M.L, 
Rev. 49 (1973). 

For annual survey of New Mexico Commercial Law, see 
20.N.M.L. Rev. 239 (1990). 

Am. Jur, 2d, A.L.R. and C.J.S. references. — Liabil- 
ity for interference with franchise, 97 A.L.R.3d 890. 

Refusal to pay debt as economic duress or business com- 
pulsion avoiding compromise or release, 9 A.L.R.4th 942. 

What goods or property are "used," "secondhand," or 
the like, for purposes of state consumer laws prohibiting 
claims that such items are new, 59 A.L.R.4th 1192. 

Who is a."consumer" entitled to protection of state de- 
ceptive trade practice and consumer protection acts, 63 
A.L.R.5th 1. 
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57-12-3. Unfair or deceptive and unconscionable trade practices 


prohibited. 


Unfair or deceptive trade practices and unconscionable trade practices in the conduct of any 


trade or commerce are unlawful. 


History: 1953 Comp., § 49-15-3, enacted by Laws 
1967, ch. 268, §:3; 1971, ch. 240, § 2. 


ANNOTATIONS 


Claims must’be based on regular course of trade 
or commerce. — Claims made under the Unfair Prac- 
tices Act must be based on conduct occurring in defen- 
dant's regular course of trade or commerce. Klein v. Bron- 
stein, 39 B.R. 20 (Bankr. D.N.M. 1984), 

Three essential elements of a claim under the Un- 
fair Practices Act. — A'successful plaintiff must prove 


(1) the defendant made an oral or written statement, a 


visual description or a representation of any kind that 
was either false or misleading; (2) the false or mislead- 
ing representation was knowingly made in connection 
with the sale, lease, rental, or loan of goods or services 
in the regular course of the defendant's business; and (3) 
the representation 'was.of the type that may, tends to, or 
does deceive or mislead any person. Doliens v. Wells Fargo 
Bank, 2015-NMCA-096. 

Where defendant bank, as the agent of its borrower and 
as the licensed agency representing an insurance company 
in the sale of mortgage accidental death-insurance poli- 
cies for which it is a policyholder and beneficiary, know- 
ingly created the perception that it would have a system 
in place or take some active role in the claims process to 
protect decedent's family's financial security in the event 
of an accidental death, decedent's family had a reasonable 
expectation that defendant bank would honor a request 
of the insurer, whose policy it sold, not to foreclose on dé- 
cedent's house while a claim is pending or to otherwise 
credit back to the account any fees that were incurred 
while the insurer processed the claim. Where defendant 
bank failed to challenge evidence that it created a reason- 
able expectation that it would communicate and work to- 
gether with the insurance company to prevent foreclosure 
during a pending accidental death claim, the district court 
did not err in finding a violation of the Unfair Practices 
Act. Dollens v. Wells Fargo Bank, 2015-NMCA-096. 

Insufficient evidence of unfair trade practices. — 
In an action for breach of contract, where plaintiff hired 
defendant to design and construct a replacement irriga- 
tion well on plaintiff's property, and although a written 
contract was not executed, plaintiff's understanding of the 
agreement, as told to him by defendant, was that defen- 
dant would construct a well that would be fully adequate 
for plaintiff's irrigation purposes, that it would be capable 


of producing 2,500 to 3,000 gallons of water per minute,’ 


and that it would last at least fifty years, and where, af- 
ter three-and-a-half years, the well stopped working; the 
district court did not err in denying plaintiff's claim for 


unfair trade practices, because, although plaintiff estab-: 


lished that defendant made false or misleading misrep- 
resentations, there was no evidence that the false or mis- 
leading representations were knowingly made. sei v. 
Parnell, 2017-NMCA-088. 

Insufficient evidence of unconscionable tiaile 
practices. — In an action for breach of contract, ‘where 
plaintiff hired defendant to design and construct a re- 
placement irrigation well on plaintiff's property, and al- 
though a written contract was not executed, plaintiff's 
understanding of the agreement; as told to him by de- 
fendant, was that defendant would construct a well that 
would be fully adequate for plaintiff's irrigation purposes, 
that it would be capable of producing 2,500 to 3,000 
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gallons of water per minute, and that.it would last at least 
fifty years, and where, after three-and-a-half years, the 
well:stopped working, the district court did not err in de- 
nying' plaintiff's claim for unconscionable trade practices, 
because plaintiff did not meet his burden of providing evi- 
dence that the value received was grossly disproportion- 
ate to the price paid, other than arguing that he received 
less than 10 percent of the longevity» he was promised. 
Robey v. Parnell, 2017-NMCA-038. 

Summary judgment was proper where plaintiff's 
claim was not connected to any goods or services 
she. purchased. — Where in 2010, defendants began 
manufacturing and selling several products, including 
magnets, flasks, and cards, bearing plaintiff's image with 
the caption, "I'm going to be the most popular girl in re- 
hab!", and where in 2014; plaintiff filed an action under 
the Unfair Practices Act (UPA), §§ 57-12-1 through § 57- 
12-26 NMSA 1978, the district court did not err in grant- 
ing defendants' motion for summary judgment because 
the UPA gives standing only to buyers of goods or ser- 
vices, and plaintiff failed to demonstrate how her claim, 
which is not connected to any goods or services she pur- 
chased, falls with the purview of the UPA. scr v, Taintor, 
2020-NMCA-037, cert. denied. 

Car dealer's representation that'car was a demon- 
strator and failure to disclose prior ownership that. car 
was actually a rental car states a claim under the Unfair 
Practices Act, the Motor Vehicle Dealers Franchise Act 
and for common law fraud. Salmeron v. Highlands, Ford 
Sales, Inc., 271 F. Supp. 2d 13814 (D.N.M..2003), 

A buyer-seller relationship is ordinarily not fidu- 
ciary in nature. — Where plaintiff, a grower and har- 
vester of chile peppers, and defendant, a dehydration chile 
plant that purchases, processes, and dehydrates different 
varieties of chile, entered into a contract where plaintiff 
would deliver raw chile peppers to defendant, which would. 
then wash, dehydrate, weigh and pay for the chile, and 
where plaintiff filed a lawsuit against defendant when 
there was a dispute as to how much chile was delivered 
and how much was paid for, the district court did not err 
in granting summary judgment to defendant on plaintiff's 
claim that defendant breached its fiduciary duty, because 
an essential feature and consequence of a fiduciary rela- 
tionship is that the fiduciary becomes bound to act in the 
interests-of its beneficiary and not itself, and this dynamic 
does not inhere in the ordinary buyer-seller relationship, 
Valerio v,,San Mateo Enterprises, Inc., 2017-NMCA-059.. 

Descriptors on cigarette label were deceptive to 
a reasonable consumer. — Where consumers brought 
consolidated actions against a cigarette manufacturer al- 
leging that the manufacturer's labeling of its cigarettes 
as natural, organic, and additive-free deceived them into 
believing that the cigarettes were safer and healthier 
than other cigarettes,.and where defendant claimed that a 
disclaimer on the label of the cigarette package expressly. 
stated that the. lack of additives does not mean a safer 
cigarette, the natural and organic descriptors were found 
to be deceptive to a reasonable consumer, because the dis- 
claimer was limited to the lack of additives, but said noth- 
ing about natural or organic which are descriptors that 
convey a:message that the cigarettes are less harmful 
than other cigarettes. In re Santa Fe Natural Tobacco Co. 
Mktg. & Sales, 288 F.Supp.3d 1087 (2017). 

Wrongful conduct rule barred unfair trade 
practices claim. — Where plaintiffs brought an action 
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against defendant pharmacist who allegedly filled pre- transportation services;carrier who operates without au- 
scriptions for plaintiffs for improper and dangerous thorization. Albuquerque Cab Co., Inc, v, Lyft, Inc., 460 F 
amounts of opioids and other controlled substances, as- Supp. 8d 1215 (D. N.M. 2020). 
serting claims for unfair, deceptive, and unconscionable Law reviews. — For article, "Consumer Class Actions 
trade practices in violation of the New Mexico: Unfair Under the New. Mexico Unfair Practices Act," see 4 N.M. 
Practices Act. (NMUPA), 57-12-1 to 57-12-26 NMSA 1978, L. Rev. 49 (1973), 
and where plaintiffs admitted in court pleadings that they — Am. Jur. 2d, A.L.R. and C.J.S, references. — Liabil- 
worked in concert with a nurse practitioner to present ity for interference with franchise, 97 A.L:R.3d 890. 
fraudulent prescriptions to defendant's pharmacy and to When is termination of insurance agency con- 
share those drugs with the nurse practitioner, plaintiffs tract wrongful so as to make insurer liable to agent, 5 
were barred from asserting their claims because they are A.L.R.4th 1080. 
based on plaintiffs' own illegal conduct, acquiring narcot- Recovery based on tortfeasor's profits in action for pro- 
ics through fraudulent, prescriptions. Claims under the curing breach of contract, 5 A.L.R:4th 1276. 
NMUPA may be dismissed, under the wrongful conduct Liability in tort for interference with physician's con- 
rule if the plaintiff's conduct is prohibited under a crimi- tract or relationship with hospital, 7 A.L.R.4th 572. 
nal statute, there is a sufficient causal nexus between the Failure to deliver ordered merchandise to customer 
plaintiff's illegal conduct and plaintiffs damages, and the on date promised as.unfair or deceptive trade practice, 7 
defendant's culpability is not greater than the plaintiff's. A.L.R.4th 1257. 
Inge v. McClelland, 257 F.Supp.3d 1158 (D, N.M, 2017). Automobile repairman's duty to provide customer with 
Transportation motor carriers may bring a com- information, estimates, or replaced parts, under automo- 
petitive injury claim under the Unfair Practices bile repair consumer protection act, 25 A.L:.R.4th 506. 
Act. — Where taxi company brought a diversity action Landlord's liability for injury or death of tenant's child 
against defendant, a ride-share service, on the theory from lead paint poisoning, 19 A.L.R.5th 405. 
that the ride-share service should have, but did not, World wide web domain as violating state trademark 
comply with the New Mexico Motor Carrier Act (MCA), protection statute or state unfair trade practices act, 96 
§§ 65-2A-1 through 65-2A-41 NMSA 1978, when it first A.L.R.5th 1. 
entered the city market, and where defendant moved to Modern status of pendent federal jurisdiction, under 
dismiss, arguing that. New Mexico law bars plaintiff from 28 USC § 1388(b), over state claim of unfair competition 
pursuing a cause of action for competitive injury dam- when joined with related claim under federal patent laws, 
ages under the Unfair Practices Act (UPA), §§ 57-12-1 57 A.L.R. Fed. 418. 
through 57-12-26 NMSA 1978, the district court denied Modern status of pendent federal jurisdiction, under 
defendant's motion to dismiss, because the UPA gener- 28 USC § 18388(b), over state claim of unfair competition 
ally precludes companies from asserting a cause of action when joined with related claim under federal copyright 
against their competitors; but the legislature carved out laws, 58 A.L.R. Fed. 875. 
an exception to the UPA's general prohibition of competi- Modern status of pendent federal jurisdiction, under 
tive injury lawsuits. The plain language of § 65-2A-33(J) 28 U.S.C. § 13838(b), over state claim of unfair competition 
of the MCA demonstrates that the legislature intended to when joined. with related claim under federal trademark 
allow an authorized transportation service carrier to sue a laws, 62 A.L.R. Fed..428, 


5§7-12-3.1. Unauthorized use of delivery container prohibited. 


A. It shall be an unlawful practice within the meaning of the Unfair Practices Act for any per- 
son to: 

(1) remove the owner's container from the owner's or a recipient's premises or parking 
area without the permission of the owner or recipient; 

(2) possess or use the owner's container if it has been removed from the owner's or recipi- 
ent's premises or parking area without the permission of the owner or recipient; 

(3) alter, convert, destroy or tamper with the owner's container without permission of the 
owner or recipient; or 

(4) sell the owner's container to or purchase the owner's container from someone other 
than the owner without the permission of the owner. 

B. As used in this section: 

(1) "bakery rack" means a metal frame that holds bakery trays or other bakery products 
and that is used by a bakery, distributor or retailer or its agent as a means to transport, store or 
carry bakery products; 

(2) "bakery tray" means a wire or plastic receptacle that holds bread, buns or other baked 
goods and that is used by a bakery, distributor or retailer or its agent as a means to transport, 
store or carry bakery products; | 

(8) "container" means a bakery rack, bakery tray, dairy case, egg basket, poultry box, shop- 
ping cart or pallet; | 

(4) "dairy case" means a plastic receptacle that holds sixteen quarts or more of beverage 
and that is used by a dairy, distributor or retailer or its agent as a means to transport, store or 
carry dairy products; 
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-» .» (5) "pallet" means a wooden or plastic base that allows stacks of merchandise to be placed 
upon it and that provides a space and support beneath the stack for forklift handling; 

(6) "parking area" means a lot or other property provided by a recipient for the use of its 
customers to park vehicles while at the recipient's establishment; 

(7) "poultry box" means a permanent type of container that is.used by a processor, dis- 
tributor, retailer or food service establishment or an agent of one of those persons to transport, 
store or carry poultry; 

(8) "recipient" means a person, firm, corporation or association that is authorized by the 
owner to use an owner's container; and 

(9) "shopping cart" means a basket that is mounted on wheels, or a similar device, that is 
generally used in a retail establishment by a customer to transport goods of any kind. 

C. No civil.action shall be maintained pursuant to this section against any person who returns 
to its owner within sixty days after the effective date of this section a container that was unlaw4 
fully obtained. 


History: Laws 1991, ch. 28, § 1. 


57-12-4,. Interpretation. 


It is the intent of the legislature that in construing Section 3 [57-12-3 NMSA 1978] of the Unfair 
Practices Act the courts to the extent possible will be guided by the interpretations given by the 
federal trade commission and the federal courts. 


| History: 1953 Comp., § 49-15-4, enacted by Laws 57-12-2 NMSA 1978 defines both "unfair or deceptive" and 
1967, ch. 268, § 4. "unconscionable" trade practices, relying on this section to 
ANNOTATIONS apply federal court definitions of those terms would not be 


giving effect to the statute. Richardson Ford Sales, Ine. v. 
Federal court definitions inapplicable to terms Johnson, 1984-NMCA-007, 100 N.M. 779, 676 P.2d 1344. 
defined in Section 57-12-2 NMSA 1978. — Since 


57-12-5. Chain referral sales technique; prohibited. 


The use or employment of any chain referral sales technique, plan, arrangement or agreement 
whereby the buyer is induced to purchase merchandise or services upon the seller's representa- 
tion or promise that if the buyer will furnish the seller names of other prospective buyers of like 
or identical merchandise that the seller will contact the named prospective buyers and the buyer 
will receive a reduction in the purchase price by means of a cash rebate, commission, credit toward 
balance due or any other consideration, is declared to be an unlawful practice within the meaning 
of the Unfair Practices Act. | 


History: 1958 Comp., § 49-15-5, enacted by Laws 
1967, ch. 268, § 5. 


57-12-6. Misrepresentation of motor vehicles; penalty. 


A. The willful misrepresentation of the age or condition of a motor vehicle by any person, includ- 
ing regrooving tires or performing chassis repair, without informing the purchaser of the vehicle that 
the regrooving or chassis repair has been performed, is an unlawful practice within the meaning of 
the Unfair Practices Act, unless the alleged misrepresentation is based wholly on repair of damage, 
the disclosure of which was not required pursuant to Subsection C of this section. The failure to 
provide an affidavit pursuant to Subsection B of this section when there has been repair for which 
disclosure is required shall constitute prima facie evidence of willful misrepresentation. 

B, Except as provided in Subsections C and D of this section, a seller of a motor vehicle shall 
furnish at the time of sale of a motor vehicle an affidavit that: 

(1) describes the vehicle; and: 
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(2) states to the best of the seller's knowledge whether there has been an alteration or 
chassis repair due to wreck damage. 

C. No affidavit shall be required pursuant to this section if the flat rate manual cost of the al- 
teration or chassis:repair is less than six percent of the sales price of the vehicle. 

D. In the case of a private-party sale of a vehicle, an affidavit shall be furnished only upon the 
request of the purchasing party. 

EK. Notwithstanding the provisions of Subsection D of Section 57-12-10 NMSA 1978, the award 
of three times actual damages as provided for in that section shall be in lieu of any award of pu- 
nitive damages based only on those facts constituting the unfair or deceptive trade practice or 
unconscionable trade practice. 

F. Any person who violates this section is guilty of a misdemeanor. 


History: 1953 Comp., § 49-15-5.1(B), enacted by ANNOTATIONS 
Laws 1971, ch. 274, § 1, and recompiled as 1953 


Comp., § 49-15-5.1 by Laws 1977, ch. 181, § 4; 1981, ch. "Altered" construed. — Within the context of Subsec- 


361, § 1; 1991, ch. 232, § 1; 1995, ch. 10, § 1. tion B, goods are "altered" if, as measured against the rea- 
The 1995 amendment, effective June 16, 1995, substi- sonable expectations of the consumer, the characteristics 
tibedlate Wecetiod nGlendsdnifahiamectionudn "this ait or value of the motor vehicle are affected in a meaningful 


way. Hale v. Basin Motor Co., 1990-NMSC-068, 110 N.M, 


tion" in the int t h of Subsection B; 
section" in the introductory paragraph of Subsection B; 314. 795 P.2d 1006, 


in Subsection C, substituted the language beginning "the : 
flat rate manual" for "the vehicle is a new vehicle and the _, Due to wreck damage" construed. — The phrase 
cost of the alteration or chassis repair is less than three due to wreck damage" in Subsection B(2) modifies only 


hundred dollars ($300)" and deleted the former second "chassis repair" and not "alteration." Hale v, Basin Motor 
sentence, defining "new vehicle"; and deleted "to another Co., 1990-NMSC-068, 110 N.M, 314, 795 P.2d 1006. 


private party" following "vehicle" and "private" following Alteration found. Th Evidence showing that right front 
"purchasing" in Subsection D. fender was replaced, right door frame was straightened, 

The 1991 amendment, effective June 14, 1991, in holes were drilled in the door panel to pull out a dent, sheet 
Subsection A, added the language beginning with "unless metal in the damaged area was ground down and resur- 
the alleged misrepresentation" at the end-of the first sen- faced with body filler, and the damaged area was repainted 
tence and added the second sentence; added Subsections was sufficient to support finding that vehicle was altered 
C and E; redesignated Subsection C as Subsection D and within the meaning of Subsection B, Hale v. Basin Motor 


‘ d bvliati Co., 1990-NMSC-068, 110 N.M. 314, 795 P.2d 1006. 
crane ion D a8 Subsection Fy REDE Sate eh coat Am, Jur, 2d, A.L.R. and C.J.S. references. — Liabil- 


ity on implied warranties in sale of used motor vehicle, 47 
A.L.R.5th 677. 


57-12-7. Exemptions. 


Nothing in the Unfair Practices Act shall apply to actions or transactions expressly permitted 
under laws administered by a regulatory body of New Mexico or the United States, but all actions 
or transactions forbidden by the regulatory body, and about which the regulatory body remains 
silent, are subject to the Unfair Practices Act. 


History: 1953 Comp., § 49-15-6, enacted by Laws it would not be "impossible for a private party to comply 
1967, ch. 268, § 6; 1999, ch. 171, § 2. ’ with both state and federal requirements" and a finding 
The 1999 amendment, effective June 18, 1999, added that the use of descriptors on the cigarette packages with- 
the language beginning "but all" to the end. out supporting numerical tar and nicotine disclosures on 
the packages is deceptive would not stand as an obstacle 

ANNOTATIONS to the accomplishment and execution of the full purposes 


and objectives of Congress. Mulford v. Altria Group, Inc., 
506 F. Supp. 2d 733 (D.N.M, 2007). . 
Regulatory defense, — Although it is true that the in- 


Actions of a regulatory agency. — The plain lan- 
guage of the statute indicates that the phrase "actions 
or transactions expressly permitted under laws admin- as We 
istered by a regulatory body" is not limited to formal surance division does administer the regulatory laws gov- 
regulations promulgated by an agency. Based on the lan- erning the issuance of insurance policies in New Mexico, 
guage of 57-12-7 NMSA 1978 and the New Mexico cases the insurance division has never specifically addressed 
interpreting the statutory exemption, an agency can ad- the subject of modal premiums, and both the Insurance 
minister laws expressly permitting an action or transac- Code and the regulations are silent on the pchinr a 
tion through ways other than formal regulation. Plain- an insurance company's non-disclosure of certain in- 
tiffs' UPA claim asserting that defendant used the term formation regarding its modal premium practices is not 
"lights" or "lowered tar and nicotine" on Marlboro Lights “expressly permitted" by the insurance division. Accord- 
or Cambridge Lights cigarette packages without disclos- ingly, the regulatory defense set forth in 57-12-7 NMSA 
ing the tar and nicotine content of the cigarettes accord- 1978 that would exclude transactions expressly permitted 


: : : : Mexico regulatory law does not apply. Azar v, 
ing to FTC testing method on the cigarette packages vio- under New 
lates the UPA is not barred by implied conflict preemption Prudential Ins.Co, of Am., 2003-NMCA-062, 133 N.M. 669, 


principles because the evidence before the court was that 68 P.3d 909. 
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Express permission is required to create an ex- programs or any express grant of permission to use the 
emption. — To exempt an activity or a transaction from computer programs, the use of the insurer's computer 
the coverage of the Unfair Practices Act, an agency must programs was not expressly permitted by the superinten- 
expressly, and not implicitly, permit the specific activity dent of insurance and was not exempt from the coverage 
or transaction, including the manner in which ‘the activ- of the Unfair Practices Act. Quynh Truong v. Allstate Ins. 
ity or transaction is done. Quynh Truong v. Allstate Ins, » Co,, 2010-NMSC-009, 147 N.M. 5838, 227 P.3d. 73, rev'g 
Co., 2010-NMSC-009, 147 N.M. 588, 227 P.3d 73, rev'g 2008-NMCA-051, 143 N.M. 831, 182 P.3d 814. 
2008-NMCA-051, 143 N.M. 831, 182 P.3d 814. This section requires that actions be expressly per- 

Notice of exemption. — For an action or a transaction _ mitted by a regulatory body. Summit Prop.; Inc. v. Public 
to be deemed expressly permitted and thereby exempted... ,, Serv. Co. of N.M., 2005-NMCA-090, 138 N.M, 208, 118 P.3d 
from the coverage of the Unfair Practices Act, the permis- 716, cert. denied, 2005-NMCERT- 007, 138 N.M. 145, 117 
sion must be within the authority of the regulatory body to P; 3d 951. 
grant and must be specifically articulated in a public docu- The language "permitted under laws adminis- 
ment. Quynh Truong v. Allstate Ins, Co., 2010-NMSC-009, tered by a regulatory body" in this section requires 
147 N.M. 583, 227 P.3d 73, rev'g 2008-NMCA-051, 143 more than the mere existence of a regulatory body in or- 
N.M. 881, 182 P.3d 814. der for the exemption to apply. At a minimum, the regula- 

An express exemption of certain actions or trans- tory body must actually administer the regulatory laws 
actions from the coverage of the Unfair Practices with respect to the party claiming the exemption, thereby 
Act does not apply retroactively. Quynh Truong v. All- exercising at least the modicum of oversight that the 
state Ins. Co., 2010-NMSC-009, 147 N.M. 583, 227 P.3d 73, exempting language indicates is required. In effect, this 
rev'g 2008-NMCA-051, 143 N.M, 831, 182 P.3d 814. means the regulatory body must render permission to en- 

Question of law. — Whether a regulatory body has gage in the business of the transaction through licensing, 
or has not exempted certain actions or transactions from registration or some similar manifestation of "permitting" 
the coverage of the Unfair Practices Act is a question of the business activity. State ex rel, Stratton v. Gurley Motor 
law, not a question of fact. Quynh Truong v, Allstate Ins. Co,;, 1987-NMCA-068, 105 N.M. 803, 737 P.2d 1180, cert. 
Co., 2010-NMSC-009, 147 N.M, 583, 227 P.3d 73, rev'g denied, 105 N.M. 781, 737 P.2d 893. 
2008-NMCA-051, 143 N.M. 881, 182 P.3d 814. Bank not exempted. — A national bank is not ex- 

Use of a computer program to evaluate insurance empted from this article by this section. Ashlock v. Sun- 
claims was not expressly permitted. — Where plain- west Bank, 1988-NMSC-026, 107 N.M. 100, 753 P.2d 346, 
tiffs alleged that the insurer violated the Unfair Practices ~ overruled on other grounds by Gonzales v. Surgidev Corp., 
Act by using claims processing computer programs that 1995-NMSC-036, 120 N.M. 133, 899 P.2d 576. 
were programmed to underestimate and underpay plain- Because collect call telephone rates are under the 
tiffs' insurance claims below their true value; the super- primary jurisdiction of the New Mexico public reg- 
intendent of insurance adopted an independent market ulation commission, a regulatory agency, the rates are 
conduct examination that randomly sampled and noted expressly permitted under the statute and, therefore, are 
no objections to the insurer's general claims handling not subject to claims under the New Mexico Unfair Prac- 
practices within the historical period in which plaintiffs' tices Act, 57-12-1 NMSA 1978 et seq., and New Mexico 
claims had arisen; the market conduct examination did Antitrust Act, Chapter 57, Article 1 NMSA 1978. Valdez v. 
not make any conclusions about the design or manner State, 2002-NMSC-028, 132 N.M. 667, 54 Pd 71. 
of use of the insurer's claims processing computer pro- Law reviews. — For annual survey of New Mexico in- 
grams; and the market conduct examination and the surance law, see 19 N.M.L. Rev. 717 (1990). 


superintendent's order did not mention the computer 


57-12-8. Restraint of prohibited acts; remedies for violations. 


A. Whenever the attorney general has reasonable belief that any person is using, has used or is 
about to use any method, act or practice which is declared by the Unfair Practices Act to be unlaw- 
ful, and that proceedings would be in the public interest, he may bring an action in the name of 
the state alleging violations of the Unfair Practices Act. The action may be brought in the district 
court of the county in which the person resides or has his principal place of business or in the 
district court in any county in which the person is using, has used or is about to use the practice 
which has been alleged to be unlawful under the Unfair Practices Act. The attorney general acting 
on behalf of the state of New Mexico shall not be required to post bond when seeking a temporary 
or permanent injunction in such action. 

B. In any action filed pursuant to the Unfair Practices Act, including an action with Péazieet 
to unimproved real property, the attorney general may petition the district court for temporary or 
permanent injunctive relief and restitution. 


History: 1953 Comp., § 49-15-7, enacted by Laws 
1967, ch. 268, § 7; 1970, ch. 38, § 1; 1977, ch. 181, § 1. 


57-12-9. Settlements. 


A. In lieu of beginning or continuing an action pursuant to the Unfair Practices Act, the at- 
torney general may accept a written assurance of discontinuance of any practice in violation of 
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the Unfair Practices Act from the person who has engaged in the unlawful practice. The attorney 
general may require an agreement by the person engaged in the unlawful practice that, by a date 
set by the attorney general and stated in the assurance, he will make restitution to.all persons 
of money, property or other things received from them in any transaction related to the unlawful 
practice. All settlements are a matter of public record but are not admissible against any defen- 
dant in any action brought by any other person or public body against such defendant under the 
Unfair Practices Act and do not constitute a basis for the introduction of the assurance of discon- 
tinuance as prima facie evidence against such defendant in any action or proceeding. 

B. A person need not accept restitution pursuant to an assurance, His acceptance of restitution 
bars recovery of any damages in any action by him or on his behalf against the same defendant on 
account of the same unlawful practice. 

C. A violation of an assurance entered into pursuant to this section is a violation of the Unfair 
Practices Act. 


History: 1953 Comp., § 49-15-7.1, enacted by Laws 
1971, ch. 240, § 3; 1977, ch. 181, § 2. 


the extent the settlement did not include civil penalties, 
the builder could seek indemnification against the sup- 


ANNOTATIONS 


Right to indemnification. — Although it was unclear 
whether the terms of a settlement between the state and 
a homebuilder included assessment of a civil penalty or 
whether the builder agreed to repair the homes ‘in ex- 


plier of inadequate building materials. Amrep S.W,, Inc. v. 
Shollenbarger Wood Treating, Inc., 1995-NMSC-020, 119 
N.M, 542, 893 P.2d 438. 

Law reviews. — For article, "Consumer Class Actions 
Under the New Mexico Unfair Practices Act," see 4 N.M.L, 
Rev. 49 (1973). 


change for the attorney general dropping the charges, to 


57-12-10. Private remedies. 


A. A person likely to be damaged by an unfair or deceptive trade practice or by an unconscio- 
nable trade practice of another may be granted an injunction against it under the principles of 
equity and on terms that the court considers reasonable. Proof of monetary damage, loss of profits 
or intent to deceive or take unfair advantage of any person is not required. Relief granted for the 
copying of an article shall be limited as to the prevention of confusion or misunderstanding as to 
source. 

B. Any person who suffers any loss of money or property, real or personal, as a result of any 
employment by another person of a method, act or practice declared unlawful by the Unfair Prac- 
tices Act may bring an action to recover actual damages or the sum of one hundred dollars ($100), 
whichever is greater. Where the trier of fact finds that the party charged with an unfair or decep- 
tive trade practice or an unconscionable trade practice has willfully engaged in the trade practice, 
the court may award up to three times actual damages or three hundred dollars ($300), whichever 
is greater, to the party complaining of the practice. 

C. The court shall award attorney fees and costs to the party complaining of an unfair or de- 
ceptive trade practice or unconscionable trade practice if the party prevails. The court shall award 
attorney fees and costs to the party charged with an unfair or deceptive trade practice or an un- 
conscionable trade practice if it finds oe the party complaining of such trade practice brought an 
action that was groundless. 

D. The relief provided in this section is in addition to remedies otherwise available against the 
same conduct under the common law or other statutes of this state. 

E. In any class. action filed under this section, the court may award damages to the named 
plaintiffs as provided in Subsection B of this section and may award members of the class such 
actual damages as were suffered by each member of the class as a result of the unlawful method, 
act.or practice. 

F, A party to a court action for a private remedy pursuant to this section may request in writ- 
ing during the thirty-day period following service of the summons and complaint on all parties 
named in the action that the parties attempt to settle the claim in early mediation. If a request for 
mediation is made, the parties shall choose a mutually acceptable mediator and enter into media- 
tion within sixty days of the appointment of an acceptable mediator unless otherwise agreed by 
the parties. A request for mediation may be rescinded at any time if agreed to by all parties. 
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G. Ifthe parties do not agree on a mutually acceptable mediator, the court shall appoint the 
mediator. If the early mediation pursuant to this section is entered into within sixty days following 
the appointment. of the mediator, the parties suing on the basis of unfair, deceptive or unconscio- 
nable trade practices or acts under the Unfair Practices Act shall be required to pay no more than 
fifty dollars ($50.00) toward the cost of the mediation and the other party. shall pay the remainder 
of such cost, unless otherwise agreed by the parties. If a person is seeking injunctive relief in ac- 
cordance with Subsection A of this section, the person may pursue the claim for injunctive relief 
without following the mediation requirements of this subsection and Subsection F of this section. 


History: 1953 Comp., § 49-15-8, enacted by Laws, 


1967, ch. 268, § 8; 1971, ch. 240, § 4; 1977, ch. 181, § 3; 
1987, ch. 187, § 2; 2005, ch. 187, § 1. 

Compiler's notes. — This section is similar to § 3 of 
the Uniform Deceptive Trade Practices Act. 

The 2005 amendment, effective June 17, 2005, added 
Subsection F to provide that a party to a court action for 
a private remedy may request mediation of the claim and 
that if a request for mediation is made, the parties shall 
select'an acceptable mediator and that a request for me- 
diation may be rescinded if the parties agree; added Sub- 
section G to provide that if the parties do not agree upon 
a mediator, the court shall appoint a mediator, that if me- 
diation is entered into within 60 days after appointment 
of a mediator, the party suing shall be required to pay not 
more than $50 of the cost of mediation and that a person 
seeking injunctive relief may pursue the claim for injunc- 
tive relief without following the mediation requirements. 

The 1987 amendment, effective June 19, 1987, added 
the second sentence of Subsection B and rewrote Subsec- 
tion C. 


ANNOTATIONS 


Attorney fees. — Where plaintiff was successful on 
certain claims brought against defendant, but was not 
successful on an Unfair Trade Practices Act claim; the 
court ruled that defendant was only entitled to attorney 
fees incurred in defending the Unfair Trade Practices 
Act claim; and defendant did not identify what portion of 
defendants' attorney fees were attributable to defending 
the Unfair Trade Practices Act or demonstrate that it was 
difficult or impossible to segregate the work in defending 
the Unfair Trade Practices Act claim from plaintiff's other 
claims, the court did not abuse its discretion in ruling that 
defendant was not entitled to any attorney fees. Dean v. 
Brizuela, 2010-NMCA-076, 148 N.M. 548, 238 P.3d 917. 

A viable Unfair Practices Act claim need not allege 
actual monetary or property loss. Lohman v. Daimler- 
Chrysler Corp., 2007-NMCA-100, 142 N.M. 437, 166 P.8d 
1091, cert. denied, 2007-NMCERT-005, 141 N.M. 762, 161 
P.3d 259. 

The Unfair Practices Act does not provide a cause 
of action for competitive injury claims. — Where 
plaintiff, a company that provides railway construction 
and repair services to BNSF railway company, sued plain- 
tiffs business competitor in district court raising several 
claims, including an Unfair Practices Act (UPA) claim, al- 
leging that the competitor operated its business without 
satisfying the mandatory licensing requirements, and 
sought damages under the UPA on a theory that had the 
competitor disclosed its licensure status, BNSF would have 
awarded to plaintiff contracts that were awarded to its 
competitor, plaintiff did not have a cause of action under 
the UPA, because the history of the UPA indicates that the 
legislature intended to limit the zone of interest protected 


private right of action against a business competitor un- 
der the New Mexico Unfair Practices Act provided that 
the conduct alleged involves trade practices that either 


‘implicate ‘consumer protection concerns or are addressed 


to the market generally. Gandydancer, LLC v. Rock House 
CGM, LLC, 2018-NMCA-064, cert. granted. 

Where plaintiff, a construction company that provides 
railroad contracting services to BNSF railway company 
(BNSF), submitted a complaint to the New Mexico con- 
struction industries division, alleging defendant, a compet- 
ing construction company, had performed unlicensed con- 
struction work in violation of the Construction Industries 
Licensing Act, and where plaintiff sued defendant in dis- 
trict court raising several claims, including an Unfair Prac- 
tices Act (UPA) claim, alleging that defendant operated its 
business without satisfying the mandatory licensing re- 
quirements, induced plaintiff's former employees to divulge 
confidential trade secrets, and used those trade secrets to 
convince BNSF to hire defendant instead of plaintiff with- 
out disclosing to BNSF that it was unlicensed, the district 
court did not err in denying defendant's motion to dismiss 
for lack of standing, because the conduct alleged in plain- 
tiffs complaint involved trade practices addressed to the 
market generally or otherwise implicated consumer protec- 
tion concerns. Gandydancer, LLC v. Rock House CGM, LLC, 
2018-NMCA-064, cert. granted. 

Appellate attorney fees, — A plaintiff who-prevails 
on appeal of an action brought under the Unfair Practices 
Act is entitled to an award of appellate attorney fees un- 
der 57-12-19C NMSA 1978. An award of fees on appeal 
furthers the public policies of encouraging individuals to 


. pursue their Unfair Practices Act claims and reimburs- 


ing plaintiffs and their counsel for enforcing the Un- 
fair Practices Act. Aguilera v. Palm Harbor Homes,’Inc.; 
2004-NMCA-120, 186 N.M, 422, 99 P.3d:672, cert. denied, 
2004-NMCERT- 010, 136 N.M. 541, 101 P.3d 807. 

Class actions. — Because 57-10-12 NMSA 1978 pro- 
vides that a successful private plaintiff is entitled to attor- 
ney fees and costs; may recover the greater of actual dam- 
ages or statutory damages eyen if proof of damages or loss 
or intent to deceive or take unfair advantage of a person 
cannot established; may recover the greater of treble actual 
or statutory damages upon.a showing that the deceptive or 
unconscionable trade practice is willful; and are entitled to 
collect more than their actual damages as opposed to mem- 
bers who sue as a class, a private plaintiff has a individual 
remedy under 57-10-12 NMSA 1978 that is superior to the 
remedy the plaintiff would have as a member of a class ac- 
tion and is grounds for the denial of a class certification 


under Rule 1-023(B)(3) NMRA. Brooks v. Norwest Corp., 


2004-NMCA-134, 186.N,M. 599, 103 P.3d 39, cert. denied, 

2004-NMCERT-012, 136 N.M. 665, 103 P.3d 1097, 
Reliance on deceptive conduct. — Consistent with a 

national trend to interpret consumer protection statutes, 


__ like the Unfair Practices Act, such that plaintiffs need not 


from unfair trade practices by the UPA to consumers, not , 


competitors. GandyDancer, LLC v, Rock House CGM, LLC, 

2019-NMSC-021, rev'g 2018-NMCA-064, 429 P.3d 338. 
Business's standing to bring a private right of 

action against competitor. — A business may have a 
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prove reliance, and consistent with the absence of lan- 
guage in the act requiring reliance, a plaintiff'need not 
allege or prove that she relied on defendant's purported 
deceptive conduct in order to recover under the Act. Smoot 
v. Physicians Life Ins. Co.,, 2004-NMCA-027, 135 N.M, 
265, 87 P.3d 545. 
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‘Proof of link required. — While it is true that the 
Unfair Practices Act requires proof of a casual link be- 
tween conduct and loss, there is nothing in the language 
of the act requiring proof of a link between conduct 
and purchase or sale. Smoot v. Physicians: Life Ins.:Co., 
2004-NMCA-027, 185 N.M. 265, 87 P.3d 545. 

Prevailing party on some, but not. all elaine — 
Where plaintiff sued defendant for several claims, includ- 
ing tortious interference with prospective contractual 
relations and violation of the New-Mexico Unfair Trade 
Practices Act; the trial court dismissed most of plaintiff's 
claims and directed a verdict against’ plaintiff on the tor- 
tious interference claim; and a ‘jury awarded plaintiff 
damages onthe UTPA claim, plaintiff was: a prevailing 
party and was entitled.to attorney's fees and costs, Knight 
v, Snap-On Tools Corp., 3 F.3d 1398 (10th Cir, 1993), 

Where plaintiff prevailed:on one, but not all of plain- 
tiff's claims under the New Mexico Unfair Trade Prac- 
tices Act, defendant was not entitled to attorney's fees 
and costs. Knight vi:Snap-On Tools Corp., 3'F.3d 1398 
(10th Cir. 1993), 

Failure: to: file answer bringing partial directed 
verdict. — In a civil suit by the state under the Pyramid 
or Multilevel Sales Act and the Unfair Practices Act, defen- 
dant's right to trial by jury was not infringed upon by the 
trial court's granting of a partial directed, verdict against 
him on the issue of liability and the court's rejection of re- 
quested jury instructions, including requested special in- 
terrogatories: to the jury, where defendant. failed to file‘an 
answer to the complaint filed by the state, but only filed a 
document entitled "Declaration of Status", and challenged 
the jurisdiction of the court and the constitutionality of the 
Pyramid or Multilevel Sales Act (now Pyramid. Promotional 
Schemes Act, 57-13-1 et seq.), State ex rel. Stratton v. Sinks, 
1987-NMCA-092, 106 N.M. 218, 741 P.2d 435, 

Actual damages required. — To obtain financial 
recovery under the Unfair Practices Act, the decep- 
tive trade practice must have caused plaintiffs to suffer 
actual damages. Chavarria v, Fleetwood. Retail. Corp., 
2005-NMCA-082, 1387 N.M..783, 115 P.3d 799, rev'd on 
other ,. grounds, Chavarria v. Fleetwood Retoal Corp., 
2006-NMSC-046, 140.N.M. 478, 143 P.3d 717. 

Failure to deliver mobile home with custom fea- 
tures, — Award of Unfair Practices Act damages for defen- 
dant's failure to deliver a mobile home with certain custom 
features ordered by plaintiffs are damages that appear to 
relate to promises made by defendant during the sale itself 
and thus are properly awarded under the UPA. Chavarria v. 
Fleetwood Retail Corp., 2005-NMCA-082, 1387 N.M. 783, 115 
P.3d 799, rev'd on other.grounds, Chavarria v. Fleetwood 
Retail Corp., 2006-NMSC-046, 140 N.M, 478, 148 P.3d-717. 

Failure to prove "loss of money or property". — 
Where the aggrieved party did not produce evidence of 
loss of money or property as a result of a contractor's forg- 
ery of a construction contract and overbilling, recovery 
was limited to $300. Page & Wirtz Constr. Co. v, Solomon, 
1990-NMSC-068, 110 N.M. 206, 794 P.2d 349. 

Recovery of cost of repair or diminished value. — 
Car buyers who claimed recovery for the cost of repairs 
were limited to only recovering the cost of such repairs 
($840) even though the difference between the fair market 
value of the vehicle before and after the damage took place 
was $1,000, because a party may recover only the smaller 
of these. items. Hale v. Basin. Motor Co,, 1990-NMSC-068, 
110 N.M. 314, 795 P.2d 1006. 

Measure of damages for erroneous financial ad- 
vice. — The proper measure of damages in cases where 
negligent financial or tax advise has led a plaintiff to in- 
cur additional tax liability is the difference between what 
the plaintiff would have owed absent the negligence and 
what the plaintiff paid because of the negligence, plus in+ 
cidental damages, Maese v. Garrett, 2014-NMCA-072, cert. 
denied, 2014-NMCERT-006, 
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Recovery of damages due to erroneous financial 
advice. — Where defendant provided financial services 
to plaintiff, which included management of plaintiff's se- 
curities account; at defendant's recommendation, plain- 
tiff purchased a deferred variable: annuity; defendant 
subsequently erroneously advised plaintiff that plaintiff 
could withdraw money from the annuity to purchase of 
an office building without incurring any. tax liability; 
plaintiff withdrew the money from the annuity; the IRS 
determined that the withdrawal was subject to income 
tax, increased plaintiff's tax liability by the amount-with- , 
drawn, and assessed $77,623 in additional taxes, interest 
and penalties; and plaintiff would not have withdrawn 
money*from the annuity but for defendant's misrepre- 
sentation that the withdrawal would be tax free, plain- 
tiff suffered a compensable loss and the district court's 
damages award to plaintiff in the amount of $77,623 was 
correct. Maese v. Garrett, 2014-NMCA-072, cert. denied, 
2014-NMCERT-006. 

Recovery limited absent actual losses, — In the ab- 
sence of actual losses, plaintiff was still entitled to recover 
the statutory damages of $100; he was only required to put 
on evidence of his actual damages as it pertained to recov- 
ery of actual damages. Jones v. GMC, 1998-NMCA-020, 
124 N.M. 606, 953 P.2d 1104. 

Federal diversity jurisdiction. — In: unfair trade 
practices action, federal court did not err in assuming diver- 
sity jurisdiction based on amount in controversy of $50,000, 
where treble damages sought were $41,028.51, and the 
plaintiff sought reasonable attorney's fees and costs, Miera 
v. Dairyland Ins, Co.; 143 F.3d 1337 (10th Cir, 1998). 

In an action involving Unfair Practices Act claims pro- 
ceeding in a federal court pursuant to its diversity juris- 
diction, the potential award under this section of attor- 
ney fees and treble damages, in addition to compensatory 
damages, shouldbe considered in determining whether 
the plaintiff satisfies the jurisdictional amount-in- 
controversy requirement. Woodmen of the World Life Ins: 
Soc'y v. Manganaro, 342 F.8d 1213. (10th Cir. 2003). 

Triple damages. — The permissive language of Subsec- 
tion B leads to the conclusion that it was within the legis- 
lature's contemplation that in some cases, but not all, the 
false or misleading statement would be made at the outset 
with the intent to deceive, and in such cases triple damages 
would: not be unwarranted. Conversely, it suggests also 
that the legislature anticipated other situations wherein 
the statement would not be intentionally unfair or decep- 
tive, but could become a false or misleading representation 
at some time during the life of the transaction, Ashlock v, 
Sunwest Bank, 1988-NMSC-026, 107 N.M. 100, 753 P.2d 
346, overruled on other grounds by Gonzales v, Surgidev 
Corp., 1995-NMSC-036, 120 N.M. 133,899 P.2d 576, 

The district court did not abuse its discretion in denying 
treble damages based on its findings regarding the record 
in the case and other remedies, awarded. Woodworker's 
Supply, Inc. v. Principal. Mut. Life Ins Co,,.170 F.8d 985 
(10th Cir, 1999), 

Willfully defined. — The laidiahine contemplated 
proof of some culpable mental state to demonstrate "will- 
fully",,as set forth in Subsection B of 57-12-8 NMSA 
1978; willful conduct is the intentional doing of an act 
with knowledge that harm may result. Atherton v. Gopin, 
2015-NMCA-008, cert. granted, 2014-NMCERT-012. 

Meaning of "groundless" claim. — In enacting Sub- 
section C, the legislature intended the term "groundless" 
to have the same meaning as "frivolous" as used in Rule 
16-301 NMRA, The rule provides in applicable part that 
"la] lawyer shall not bring or defend a proceeding, or as- 
sert or controvert an issue therein, unless there is a basis 
for doing so, that is not frivolous, which includes a good 
faith argument for an extension, modification or reversal 
of existing law." G.E.W. Mech, Contractors v. Johnston Co., 
1993-NMCA-081, 115 N.M. 727,858 P.2d 103, 
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The simple fact that the defendant prevailed on an un- 
fair practices claim does not establish that the claim is 
groundless; rather, the defendant must show that there 
is no arguable basis in law or fact to support the cause 
of action and the claim is not supported by a good-faith 
argument for the extension, modification, or reversal 
of existing law. Marchman v. NCNB Tex. Nat'l. Bank, 
1995-NMSC-041, 120 N.M. 74, 898 P.2d 709. 

Dismissal of the plaintiffs' claims on the grounds of fo- 
rum non conveniens did not reflect on the merits of the 
claims and could not be construed as a ruling that the 
claims were groundless. Marchman v. NCNB Tex. Nat'l. 
Bank, 1995-NMSC-041, 120 N.M. 74,898 P.2d 709. 

Defendant not entitled to attorney fees merely 
for prevailing against plaintiff's claims, — In an 
action for breach of contract and unfair trade practices, 
where plaintiff hired defendant to design and construct 
a replacement irrigation well on plaintiff's property, and 
although a written contract was not executed, plaintiff's 
understanding of the agreement, as told to him by de- 
fendant, was that defendant would construct a well that 
would be fully adequate for plaintiff's irrigation purposes, 
that it would be capable of producing 2,500 to 3,000 gal- 
lons of water per minute, and that it would last at least 
fifty years, and where, after three-and-a-half years, the 
well stopped working, the district court did not err in de- 
nying defendant's request for attorney fees even though 
defendant prevailed on plaintiff's unfair practices claim, 
because plaintiff's claim was not groundless and there 
was nothing in the record to support defendant's conclu- 
sory assertion that plaintiff failed to make a proper argu- 
ment. Robey v. Parnell, 2017-NMCA-038. 

Award of punitive damages not excessive. — Be- 
cause the ratio of punitive damages to compensatory dam- 
ages awarded was smaller than the statutory ratio in Sub- 
section B of this section for similar conduct, the award of 
punitive damages was not excessive. Bogle v. Summit Inv. 
Co., 2005-NMCA-024, 137 N.M. 80, 107 P.3d 520. 

Restitution is an appropriate remedy for uncon- 
scionable loans, — Where defendants marketed and 
originated signature loans that carried the substantively 
unconscionable and invalid APRs of between 1,147.14 
and 1,500 percent, the proper remedy was to strike the 
unconscionable interest term, enforce the remainder of 
the loan contracts without the unconscionable term, ap- 
ply the statutory default interest rate of 15 percent simple 
interest pursuant to 56-8-3 NMSA 1978, and require de- 
fendants to refund all money collected on the loans in ex- 
cess of 15 percent of the principal as restitution for their 
unconscionable trade practices. State ex rel. King v. B&B 
Inv. Grp. Inc. , 2014-NMSC-024. 

Award of attorney fees. — To be entitled to attorneys 
fees, it is not enough to show that the plaintiff did not pre- 
vail on such claims. The defending party must also estab- 
lish that, at the time’such claim was filed, the claim was 
initiated in bad faith or there was no credible evidence to 
support it. Jones v. Beavers, 1993-NMCA-100, 116 N.M. 
634, 866 P.2d 362, cert. denied, 116 N.M. 290, 861 P.2d 971. 

Even though plaintiff elected not to recover on his claim 
under the Unfair Practices Act, but chose to recover dam- 
ages for fraudulent misrepresentation, he was entitled to 
an award of attorney's fees under Subsection C, Garcia 
v. Coffman, 1997-NMCA-092, 124 N.M. 12, 946 P.2d 216, 
cert. denied, 123 N:M. 626, 944 P.2d 274. 

An award of attorneys' fees and costs is not limited to 
a specific percentage of recovery and includes attorneys’ 
fees and costs on appeal. Jones v. GMC, 1998-NMCA-020, 
124 N.M. 606, 953 P.2d 1104. 

Attorney's fees properly awarded to a defendant even 
though the plaintiff withdrew an unfair practices claim 
prior to trial, where the plaintiff failed to use the appro- 
priate language in its motion to have the claim dismissed 
and there was confusion as to whether that was the 
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plaintiff's intent. Buckingham v. Ryan, 1998-NMCA-012, 
124 N.M. 498, 953 P.2d 33. 

Requirement in Subsection C of this section regarding 
attorneys’ fees applies to fees on appeal as well as fees at 
the district court level. Aguilera v. Palm Harbor Homes, 
Inc., 2004-NMCA-120, 136 N.M. 422, 99 P.3d 672, cert. de- 
nied, 2004-NMCERT-010, 136 N.M. 541, 101 P.3d 807. 

Subsection C of this section allows the award of attorney 
fees in Unfair Practices Act cases, and Rule 12-408 NMRA 
simply provides a procedure for requesting the appellate por- 
tion of those allowable fees. Aguilera v. Palm Harbor Homes, 
Inc., 2004-NMCA-120, 186.N.M. 422, 99 P.3d 672, cert. de- 
nied, 2004-NMCERT-010, 136 N.M, 541, 101 P.3d:807. 

Prevailing parties are entitled to award of rea- 
sonable attorney fees, — Where tenants brought ac- 
tion against apartment owner and manager for violations 
of the New Mexico Unfair Practices Act (UPA), §8 57-12-1 
through § 57-12-26 NMSA 1978, and the New Mexico 
Uniform: Owner-Resident Relations Act (UORRA), §§ 47- 
8-1 through § 47-8-52 NMSA 1978, and where the parties 
reached a settlement agreement on all issues except at- 
torney fees, plaintiffs were entitled to reasonable attorney 
fees, notwithstanding the fact that the damage award was 
small, because plaintiffs successfully prosecuted their UPA 
and UORRA claims; the:amount involved'and the results 
obtained are only one factor among several the court may 
consider to determine a reasonable attorney fee. Fallen v. 
GREP Southwest, LLC, 247 FSupp.3d 1165 (2017). 

‘Multiplier. applied to a lodestar’ attorney fee. 
— To the extent a lodestar value does not take into ac- 
count the factors that justify a multiplier, the district 
court has discretion to apply a multiplier factor to a 
lodestar fee awarded in an action under the Unfair Prac- 
tices Act, 57-12-1 et seq. NMSA 1978. Atherton v. Gopin, 
2012-NMCA-023, 272 P.3d 700. 

Where plaintiff recovered $5,200.00 plus attorney fees 
in an action under the Unfair Practices Act, 57-12-1 et 
seq. NMSA 1978; plaintiff calculated attorney fees of 
$35,759.10; and the court awarded’ plaintiff attorney fees 
of $39,608.40 based on the lodestar method, the court had 
discretion to apply a ‘multiplier factor to the lodestar fee 
to the extent a lodestar value did not take into account 
the factors that justify a multiplier. Atherton v. Gopin, 
2012-NMCA-023, 272 P.3d 700. 

Appellate fees recoverable. — Subsection C does not 
by its own terms limit itself to fees and costs incurred at 
the trial court level. The award of attorney fees and costs 
on appeal is entirely consistent with the statutory purpose 
of creating a private remedy to redress wrongs resulting 
from unfair or deceptive trade practices. Hale v. Basin Mo- 
tor Co., 1990-NMSC-068, 110 N.M. 314, 795 P.2d 1006. 

The district court has the authority to award attorney 
fees on appeal even if an arbitration panel lacked the 
authority to do so. Aguilera v. Palm Harbor Homes, Inc., 
2004-NMCA-120, 186 N.M. 422, 99 P.3d 672, cert. denied, 
2004-NMCERT-010, 136 N.M. 541, 101 P.3d 807. 

An award of fees on appeal furthers the public poli- 
cies of encouraging individuals to pursue their Unfair 
Practices Act claims and reimbursing plaintiffs and their 
counsel for enforcing the Unfair Practices Act. Aguilera v. 
Palm Harbor Homes, Inc., 2004-NMCA-120, 1386 N.M. 422, 
99 P.3d 672, cert. denied, 2004-NMCERT-010, 186 N.M. 
541,101 P.3d 807. 

Treble damages and punitive damages exclusive. 
— Recovery of both statutory treble damages and punitive 
damages based upon the same conduct would be improper. 
In Subsection D, the legislature created a new statutory 
remedy in addition to those otherwise available, but did not 
suggest that a party would be entitled to multiple awards 
of damages arising out of the same conduct. Hale v. Basin 
Motor Co., 1990-NMSC-068, 110 N.M. 314, 795 P.2d 1006. 

The Unfair Practices Act does not permit a jury to award 
punitive damages; it only permits a judge to award up to 
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treble damages for a willful violation of the Act. McLelland 
v, United Wis, Life Ins. Co., 1999-NMCA-055, 127 N.M. 303, 
980 P.2d 86, cert. denied, 127 N.M. 389, 981 P.2d 1207, 

Arbitration clause barred. — Regulation mandating 
arbitration clause in title insurance contract is in conflict 
with 59A-16-30 NMSA 1978 and this section; therefore, 
plaintiff in suit against title company may have statutory 
claims heard in a court of law. Lisanti v. Alamo Title Ins. 
of Tex., 2001-NMCA-100, 131.N.M. 334, 35 P.3d 989, aff'd, 
2002-NMSC-032, 132 N.M. 750, 55 P.3d 962. 

Because 59A-16-30 and 57-12-10 NMSA 1978 provide 
for judicial actions on claims of unfair insurance and 
trade practices, a regulation, NMAC 13.14.18.14, which 
requires mandatory arbitration in title insurance policy 
disputes, is unenforceable because it violates the land- 
owner's right to a trial by jury, as guaranteed by N.M. 
Const. art. IT, § 12, in his action against a title insurance 
company asserting the above-stated claims and because 
the rights created by the statutes prevail over the regu- 
lation. Lisanti v. Alamo Title: Ins., 2002-NMSC-032, 132 
N.M. 750, 55 P.3d 962, cert. denied, 5387 U.S. 1198, 123 S. 
Ct. 1288, 154 L. Ed. 2d 1027 (2003). 
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Law reviews. — For article, "Consumer Class Actions 
Under the New Mexico Unfair Practices Act," see 4 N.M.L. 
Rev. 49 (1973). 

For article, "The Impact of the Revised New Mexico 
Class Action Rules Upon Consumers," see 9 N.M.L. Rev. 
263 (1979). 

Am, Jur. 2d, A.L.R. and C.J.S. references. — Liabil- 
ity for interference with at will business relationship, 5 
A.L.R.4th 9. 

Recovery based on tortfeasor's profits in action for pro- 
curing breach of contract, 5 A.L.R.4th 1276. 

When statute of limitations commences to run on action 
under state deceptive trade practice or consumer protec- 
tion acts, 18 A.L.R.4th 1340, 

Award of attorneys’ fees in actions under state decep- 
tive trade practice and consumer protection acts, 35 
A.L.R.4th 12, 

Recoverability of compensatory damages for mental an- 
guish or emotional distress for breach of service contract, 
54 A.L.R.4th 901. 


In any. action brought under Section 57-12-8 NMSA 1978, if the court finds that a person is 
willfully using or has willfully used a method, act or practice declared unlawful by the Unfair 
Practices Act, the attorney general, upon petition to the court, may recover, on behalf of the state of 
New Mexico, a civil penalty of not exceeding five thousand dollars ($5,000) per violation. 


., History: 1953 Comp., § 49-15-9, enacted by Laws 
1970, ch. 38, § 2. 

Repeals and reenactments. — Laws 1970, ch. 38, § 2, 
repeals 49-15-9, 1953 Comp., relating to the civil penalty 
for violation of Sections 3 and 5 of the act,-and enacts the 
above section. 


ANNOTATIONS 


- Willfully defined. — The legislature contemplated 
proof of some culpable mental state to demonstrate 


"willfully", as set forth in 57-12-11 NMSA 1978; willful 
conduct is the intentional doing of an act with knowledge 
that harm may result. Atherton v. Gopin, 2015-NMCA-003, 
cert, granted, 2014-NMCERT-012. 

Law reviews. — For article, "Consumer Class Actions 
Under the New Mexico Unfair Practices Act," see 4 N.M.L. 
Rev, 49 (1973). | 

For note, “State Securities Law: A Valuable Tool for 
Regulating Investment Land Sales," see 7 N.M.L. Rev. 265 
(1977). 


57-12-12. Civil investigative demand. 


A. Whenever the attorney general has reason to believe that any person may be in possession, 
custody or control of an original or copy of any book, record, report, memorandum, paper, commu- 
nication, tabulation, map, chart, photograph, mechanical transcription or other tangible document 
or recording which he believes to be relevant to the subject matter of an investigation of a probable 
violation of the Unfair Practices Act, he may, prior to the institution of a civil proceeding, execute 
in writing and cause to be served upon the person a civil investigative demand requiring such per- 
son to produce documentary material and permit the inspection and copying of the material. The 
demand of the attorney. general shall not be a matter of public record and shall not be published 
by him except by order of the court. 

B. Each demand shall: 

(1) state the general subject matter of the investigation; _ 

(2) describe the classes of documentary material to be produced with reasonable certainty; 

(3) prescribe the return date within which the documentary material is to be produced, 
which in no case shall be less than ten days after the date of service; and 

(4) identify the members of the attorney general's staff to whom such documentary mate- 
rial is to be made available for inspection and copying. 

C. No demand shall: 

(1) contain any requirement which would be unreasonable or improper if contained in a 
subpoena duces tecum issued by a court of this state; or 
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(2) require the disclosure of any documentary material which would be privileged, or 
which for any other reason would not be required by a subpoena duces tecum issued by a court, of 
this state; 

(3) require the removal of any documentary material from the custady of the person upon 
whom the demand is served except in accordance with the provisions of Subsection E. 

D. Service of the demand may be made by: 

(1) delivering a duly executed copy thereof to the person to be sarvelh or if the person is not 
a natural person, to the statutory agent for the person or to any officer of the person to be served; or 

(2) delivering a duly executed copy thereof to the principal place of business in this state 
of the person to be served; or 

(3) mailing by registered or certified mail a duly executed copy of the demand addressed to 
the person to be served at his principal place of business in this state, or, if the person has no place 
of business in this state, to his principal office or place of business. 

E. Documentary material demanded pursuant to the provisions of this section shall be pro- 
duced for inspection and copying during normal business hours at the principal office or place of 
business of the person served or may be inspected and copied at such other times and places as 
may be agreed upon by the person served and the attorney general. 

F. No documentary material produced pursuant to a demand, or copies thereof, shall, unless 
otherwise ordered by the district court in the county in which the person resides or has his prin- 
cipal place of business, or is about to [perform] or is performing the practice which is alleged to be 
unlawful under the Unfair Practices Act, for good cause shown, be produced for inspection or copy- 
ing by anyone other than:an authorized employee of the attorney general, nor shall'the contents 
thereof be disclosed to anyone other than an authorized employee of the attorney general, or in 
court in an action relating to a violation of the Unfair Practices Act. : av 

G. At any time before the return date of the demand, a petition to set aside the demand, modify 
the demand or extend the return date thereon may be filed in the district court in the county in 
which the person resides or has his principal place of business, or is about to [perform] or is per- 
forming the practice which is alleged to be unlawful under the Unfair Practices Act, and the court 
upon a showing of good:< cause may set aside the demand, modify it or extend the return date of the 
demand. 

H. After service of the investigative demand upon him, if any person neglects or refuses to 
comply with the demand, the attorney general may invoke the aid of the court in the enforcement 
of the demand. In appropriate cases the court shall issue its order requiring the person to appear 
and produce the documentary material required in the demand and may upon failure of the per- 
son to comply with the order punish the person for contempt. f 

I. This section shall not be applicable to criminal prosecutions. 


History: 1953 Comp., § 49-15-10, enacted by Laws enrollment agreements. with ITT, which provided that 


1967, ch. 268, § 10. ~ any dispute be resolved by binding arbitration, the dis- 
Bracketed material. — The bracketed material was trict court properly declined to enforce the confidential- 
inserted by the compiler and is not part of the law. ity clause and properly denied ITT's motion to compel 
Compiler's notes. — Laws 1967, ch. 268, contained . arbitration, because the state, under the UPA, has been 
two sections numbered 10. The 1953 compiler has ,des- given broad statutory authority to investigate violations 
ignated the first of these 49-15-10, 1953 Comp., and the and enforce the provisions of the UPA demonstrating New 
other 49-15-11, 1953 Comp (57-12-13 NMSA 1978). Mexico's fundamental public policy in favor of prevent- 
Cross references. — For production of documentary = ‘ing consumer harm and resolving consumer claims, and 
evidence, see Rule 1-045B NMRA. it would be contrary to public policy to allow ITT to use 
the confidentiality clause with its students to shield itself 
ANNOTATIONS from the state's investigation and litigation authorized 
An arbitration agreement contrary to public pol- under the UPA. State ex rel. Balderas v. ITT Educ. Servs., 
icy under the UPA will not be enforced. — Where the Inc., 2018-NMCA-044. BGs ; 
state of New Mexico filed suit against ITT Technical Insti- Law reviews. — For article, "Consumer Cc lass Actions 
tute (ITT) claiming violations of the New Mexico Unfair Under the New Mexico Unfair Practices Act," see 4 N.M.L. 
Practices Act (UPA) arising out of alleged misrepresen- Rev. 49 (1978). on 
tations to students about ITT's nursing program and its For note, "State Securities Law: A Valuable Tool for 
financial process, and where ITT filed a motion to compel Regulating Investment Land Sales," see 7 N.M.L. Rev. 265 
arbitration in accordance with the arbitration provision, (1977). 


For article, "New Mexico Restraint of Trade Statutes - A 


d accompanyi fidentiality clause, in the students’ : 
TT WOH eOa Ae OCIELETEETES 4th GLH cH ae Ra Legislative Proposal," see 9 N.M.L, Rev. 1 (1978-79). 
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57-12-13. Regulations. 


The attorney general is empowered to issue and file as required by law all regulations necessary 
to implement and enforce any provision of the Unfair Practices Act. 


History: 1953 Comp., § 49-15-11, enacted by Laws written statement explaining the dealer's warranty policy 
1967, ch, 268, § 10 [10A]. | t as required by the attorney general's regulations, Salazar 
Compiler's notes. — See compiler's note to 57-12-12 v. DWBH, Inc,, 2008-NMSC-054, 144 N.M. 828, 192 P.8d 
NMSA 1978. | : 1205. 
- ANNOTATIONS 


Violation of regulations. — An automobile dealer vi- 
olated the act when it failed to provide a customer with a 


57-12-14. Construction. 


The Unfair Practices Act neither enlarges nor diminishes the rights of parties in private litiga- 
tion, 


History: 1953 Comp., § 49-15-12, enacted by Laws For note, "State Securities’ Law: A Valuable Tool for 
1967, ch. 268, § 11. Regulating Investment Land Sales,” see 7 N.M.L. Rev, 265 
ANNOTATIONS pane 


Law reviews. — For article, "Consumer Class Actions 
Under the New Mexico Unfair Practices Act," see 4.N,M.L. 
Rev. 49 (1973). 


57-12-15. Enforcement. 


In order to promote the uniform administration of the Unfair Practices Act in New Mexico, 
the attorney general is to be responsible for its enforcement, but he may in appropriate 
cases delegate this authority to the district attorneys of the state and when this is done, the 
district attorneys shall have every power conferred upon the attorney general by the Unfair 
Practices Act. . ‘ 


- History: 1953 Comp., § 49-15-13, enacted by Laws that any dispute be resolved by binding arbitration, the 


1967, ch. 268, § 12. district court properly declined to enforce the confidenti- 
ban ality clause and properly denied ITT's motion to compel 
ANNOTATIONS arbitration, because the state, under the UPA, has been 

An arbitration agreement contrary to publi I: given broad statutory authority to investigate violations 
icy ates the PAI not be Satdieed: seers and enforce the provisions of the UPA demonstrating New 
state of New Mexico filed suit against ITT Technical Insti- Mexico's fundamental public policy in favor of preventing 


consumer harm and resolving consumer claims, and it 
would be contrary to public policy to allow ITT to use the 
confidentiality clause with its students to shield itself from 
the state's investigation and litigation authorized. under 
the UPA. State ex rel. Balderas v. ITT Educ. Servs., Inc., 
2018-NMCA-044, 


tute (ITT) claiming violations of the New Mexico Unfair 
Practices Act (UPA) arising out of alleged misrepresenta- 
tions to students about ITT's nursing program and its fi- 
nancial process, and where ITT filed a motion to compel 
arbitration in accordance with the arbitration provision, 
and accompanying confidentiality clause, in the stu- 
dents' enrollment agreements with ITT, which provided 


57-12-16. Advertising media excluded. 


The Unfair Practices Act does not apply to publishers, broadcasters, printers or other persons 
engaged in the dissemination of information or reproduction of printed or pictorial matters who 
publish, broadcast or reproduce material without knowledge of its deceptive or unconscionable 
character. 


History: 1953 Comp., § 49-15-14, enacted by Laws Compiler's notes. — This section is similar to § 4 of 
1967, ch. 268, § 13; 1971, ch. 240, § 5. the Uniform Deceptive Trade Practices Act. 
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57-12-17 


57-12-17. Issuance of ne exeat. 


TRADE PRACTICES AND REGULATIONS 


57-12-17 


$ 


Whenever the attorney general has reasonable belief that any person is using or:is about to 
use any method, act or practice which is declared by the Unfair Practices Act to be unlawful, and 
whenever the attorney general has reasonable belief that any such person is about to remove him- 
self from the state of New Mexico, or is about to remove his property or assets from the state of 
New Mexico, the attorney general may petition the appropriate district court for a writ of ne exeat 
and the court may forbid any such person from leaving the state of New Mexico, or removing his 
property or assets from the state of New Mexico until a determination of the issues has been made. 


History: 1953 Comp,, § 49-15-15, enacted by Laws 
1971, ch. 164, § 1. 


ANNOTATIONS 


Purposes of and requirements for the issuance 
of the writ of ne exeat. — The purposes of the writ 
of ne exeat are to ensure compliance with orders and 
decrees of court and to enable the court to retain juris- 
diction of the party against whom it is issued. The is- 
suance of the writ requires that there be a threatened 
departure of the defendant or removal of property from 
the jurisdiction and a resulting defeat of the court's 
power to give effective in personam relief due to its loss 
of control over the defendant's person or property. In the 
absence of a threat to abscond, the writ may not be used 
as a form of coercing payment of a debt, no matter how 
just, nor as a form of punishment, no matter how de- 
served. Once the purposes of the writ and conditions of 
the bond have been fulfilled, the writ and the bond are 
discharged. Failure to comply with the conditions of a ne 
exeat bond results in forfeiture of the bond. Atherton v. 
Gopin, 2015-NMCA-087, 

‘The writ of ne exeat is collateral to an Unfair 
Practices Act judgment. — Issuance of the writ does 
not depend on an actual violation of the New Mexico Un- 
fair Practices Act, 57-12-1 NMSA 1978 et seq. (UPA). This 
section permits the issuance of a writ of ne exeat when 
the attorney general has a reasonable belief that any per- 
son is using or is about to use any method, act or practice 
which is declared by the UPA to be unlawful and reason- 
able belief that any such person is about to remove him- 
self from the state, or is about to remove his property or 
assets from the state. The writ is a means to effectuate a 
remedy for UPA violations by keeping a party within the 
jurisdiction of the court, but it is not itself a remedy, and it 
is necessarily collateral to any UPA judgment that may be 
entered. Atherton v, Gopin, 2015-NMCA-087, 

Following entry of summary judgment for over 
$2,500,000 against defendant for violations of the New 
Mexico Unfair Practices Act, 57-12-1 NMSA 1978 et seq,, 
the district court issued a writ of ne exeat and ordered de- 
fendant to post a ne exeat bond in the amount of $100,000 
based on evidence that defendant was about to remove 
assets from the jurisdiction of the district court, and fol- 
lowing a hearing where the district court found that there 
was evidence that defendant had engaged in complex fi- 
nancial transactions for the purpose of preventing collec- 
tion of the judgment, that defendant had dissipated as- 
sets during the pendency of the case, including the sale of 
property, and that defendant, who failed to appear at the 
hearing, had previously testified under oath that he would 
attend all future hearings in the case and would not flee 
the jurisdiction, the district court increased the ne exeat 
bond to $500,000 to prevent further dissipation of assets 
within the jurisdiction of the court and to secure defen- 
dant's appearance at future proceedings. Based on the 
collateral nature of the writ of ne exeat, the modification 
of the ne exeat bond order was within the district court's 
jurisdiction to enforce its judgment in the underlying case 


notwithstanding the appeal of that Judgment. Atherton v. 
Gopin, 2015-NMCA-087. 

Ne exeat bond amount. — A ne exeat bond amount is 
within the district court's discretion, but the bond amount 
may not be excessive or oppressive, Atherton v..Gopin, 
2015-NMCA-087. 

Following entry of summary judgment for over $2,500,000 
against defendant for violations of the New Mexico Unfair 
Practices Act, 57-12-1 NMSA 1978 et seq., the district court 
issued a writ of ne exeat and ordered defendant to post a 
ne exeat bond in the amount of $100,000 based on evidence 
that defendant was about to remove assets from the juris- 
diction of the district court, and following a hearing where 
the district court found that there was evidence that de- 
fendant had engaged in complex financial transactions for 
the purpose of preventing collection of the judgment, that 
defendant had dissipated assets during the pendency of 
the case, including the sale of property, and that defendant, 
who failed to appear at the hearing, had previously testified 
under oath that he would attend all future hearings in the 
case and would not flee the jurisdiction, the district court 
increased the ne exeat bond to $500,000 to prevent further 
dissipation of assets within the jurisdiction of the court and 
to secure defendant's appearance at future proceedings. 
The district court did not abuse its discretion in setting the 
bond amount where the total bond amount, including the 
increase, was well under the total amount of the judgment 
of approximately $2.5 million, and where defendant did not 
argue on appeal that the bond amount was excessive or op- 
pressive. Atherton v. Gopin, 2015-NMCA-087. 

Sufficient evidence to support district court's deci- 


entry of summary judgment for over $2,500,000 against de- 
fendant for violations of the New Mexico Unfair Practices 
Act, 57-12-1 NMSA 1978 et seq.,,the district court issued a 
writ of ne exeat and ordered defendant to post a ne exeat 
bond in the amount.of $100,000 based on evidence that de- 
fendant was about to remove assets from the jurisdiction 
of the district court, and following a hearing where the dis- 
trict court found that there was evidence that defendant 
had engaged in complex financial transactions for the pur- 
pose of preventing collection of the judgment, that defen- 
dant had dissipated assets during the pendency of the case, 
including the sale of property, and that defendant, who 
failed to appear at the hearing, had previously testified un- 
der oath that he would attend all future hearings in the 
case and would not flee the jurisdiction, the. district court 
increased the ne exeat bond to $500,000 to prevent further 


_ dissipation of assets within the jurisdiction of the court and 
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to secure defendant's appearance at future proceedings. 
Where evidence established that defendant owned certain 
real property, that he entered into a real estate contract 
for sale of the property and transferred his interest in the 
property to his wife just days before judgment was entered 
in the underlying case, the district court could reasonably 
find that the sale and transfer of the property constituted 
dissipation of assets. There was sufficient evidence to sup- 
port the district court's decision to increase the ne exeat 
bond. Atherton v. Gopin, 2015-NMCA-087, 
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57-12-18 UNFAIR TRADE PRACTICES 57-12-20 


Due process required during hearing on, motion who failed to appear at the hearing, had previously testi- 
for writ of ne exeat. — Due process is required during fied under oath that he would attend all future hearings 
a hearing on a motion for writ of ne exeat, and is provided in the case and would not flee the jurisdiction, the district 
when a defendant has timely notice, a reasonable opportu- court increased the ne exeat bond to $500,000 to prevent 
nity to be heard, a reasonable opportunity to confront and further dissipation of assets within the jurisdiction of the 
cross-examine adverse witnesses and present evidence, _., court and to secure defendant's appearance at future pro- 
representation by counsel, and a hearing before an impar- ceedings. Defendant's right to due process of law. was not 
tial decisionmaker. Atherton v, Gopin, 2015-NMCA-087, violated where defendant filed a response in opposition to 

» Following entry ofsummary judgment for over $2,500,000. the motion for writ of ne exeat, in which he disputed that 
against defendant for violations of the New Mexico Unfair he was dissipating assets from the state, where defendant 
Practices Act, 57-12-1. NMSA 1978 et seq., the district court had notice of and was present and represented by counsel 
issued a writ of ne exeat and ordered defendant to post a at the hearing on the initial motion, where there was no 
ne exeat bond in the amount of $100,000 based on evidence : indication in the record that defendant was denied the op- 
that defendant was about to remove assets from the juris- portunity to present witnesses at the hearing, and where 
diction of the district court, and following a, hearing where defendant submitted exhibits for the district court's review. 
the district court found that there was evidence that de- ‘Atherton v. Gopin, 2015-NMCA-087. 
fendant had engaged in complex financial transactions for Law reviews. — For article, "Consumer Class Actions 
the purpose.of preventing collection of the judgment, that Under the New Mexico Unfair Practices Act," see 4 N.M.L. 


defendant had dissipated assets during the pendency of Rev. 49 (1973). 
the case, including the sale of property, and that defendant, 


57-12-18. Posting of bond. 


The court may require any such person to post a ne exeat bond conditioned on such persons 
[person's] appearance at all hearings on the matter at issue. 


History: 1953 Comp., § 49-15-16, enacted by Laws et seq, the district court issued a writ of ne exeat and or- 


1971, ch. 164, § 2. dered defendant to post a ne exeat bond in the amount. of 
Bracketed material. — The bracketed material was $100,000 based on evidence that defendant was about to 
inserted by the compiler and is not part of the law. remove assets from the jurisdiction of the district court, 
andfollowing.a hearing where the district court found that 

ANN OTATIONS there was evidence that defendant had engaged in complex 

The writ of ne exeat sei antic overty as ell financial transactions for the purpose of preventing collec- 
as the person, — At at may law, a at a Bienes tee tion of the judgment, that defendant had dissipated assets 
part of a writ of ne exeat. Historically, where the removal during the pendency of the case, including the sale of prop- 


erty, and that defendant, who failed to appear at the hear- 
ing, had previously testified under oath that he would at- 
tend all-future hearings in the case and would not flee the 
jurisdiction, the district court increased the ne exeat bond 
to $500,000 to prevent further dissipation of assets within 
the jurisdiction of the court and to secure defendant's ap- 
pearance at future proceedings. Issuance of the bond order 


of property would defeat the purpose of a ne exeat writ, 
the order in the writ may detain property as well as the 
person. At common law, a ne exeat writ, including a bond, 
may be conditioned on preservation of assets. This sec- 
tion does not prohibit bonds related to assets or property. 
Therefore, since the statute is silent as to these bonds, the 
statute does not abrogate the common law. Atherton v, Go- 


015-NMCA-087. conditioned on preservation of assets was not contrary to 
Pe een entry of. summary iddarnbns free cece the UPA, because the UPA does not abrogate the common 
$2,500,000 against defendant for violations of the New law, which permitted a ne exeat bond to be conditioned on 


Mexico Unfair Practices Act (UPA), 57-12-1 NMSA 1978 preservation of assets. Atherton v. Gopin, 2015-NMCA-087. 


57-12-19. [Hearing after incarceration. | 


No such person shall be incarcerated for failure to post said ne exeat bond for longer than 72 
hours, Sundays excepted, without the benefit of a hearing before the court setting said bond. Such 
hearing shall be held as soon as possible after incarceration. 


History: 1953 Comp., § 49-15-17, enacted by Laws Bracketed material. — The bracketed material was 
1971, ch. 164, § 3. inserted by the compiler and is not part of the law. 


57-12-20. Sureties on bond. 


The sureties upon any bond, shall in all cases justify as to their sufficiency; and the clerk of the 
district court taking such bond shall certify his approval of the same, as to form and the manner of 
its execution and to the sufficiency of the sureties thereon. 
¢ Sistas 1953 Comp., § 49-15-18, enacted by Laws 
1971, ch. 164, § 4. 
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57-12-21 TRADE PRACTICES AND REGULATIONS 57-12-21 


57-12-21. Door-to-door sales; contracts; requirements; prohibitions. 


A. In connection with a door-to-door sale, it constitutes an unfair or deceptive trade practice 
for a seller to: 

(1) fail to furnish the buyer with a fully completed receipt or copy of a contract pertain- 
ing to the sale at the time of its execution that is in the same language as that principally used 
in the oral sales presentation and that shows the date of the transaction and contains the name 
and address of the seller and, in immediate proximity to the space reserved in the contract for the 
signature of the buyer or on the front page of the receipt if a contract is not used and in bold face 
type of a minimum size of ten points, a statement in substantially the following form: 

"You, the buyer, may cancel this transaction at any time prior to midnight of the third business 
day after the date of this transaction. See the attached notice of cancellation form for an explana- 
tion of this right."; 

(2) fail to firnishs each buyer, at the time the buyer signs the door-to-door ses contract or 
otherwise agrees to buy consumer goods or services from the seller, a completed form in duplicate, 
captioned "NOTICE OF CANCELLATION", that shall be attached to the contract or receipt and 
easily detachable and that shall contain in ten-point bold face type the Sh ala information and 
statements in the same language as that used in the contract: 


"NOTICE OF CANCELLATION 


date 

You may cancel this transaction, without any penalty or obligation, within three business days 
from the above date. 

If you cancel, any property traded in, any payments made by you under the contract or sale and 
any negotiable instrument executed by you will be returned within ten business days following 
receipt by the seller of your cancellation notice and any security interest arising out ob the transac- 
tion will be canceled. 

If you cancel, you must make available to the seller at your residence, in substantially as good 
condition as when received, any goods delivered to you under this contract or sale; or you may, if 
you wish, comply with the instructions of phe seller regarding the return shipment of the goods at 
the seller's expense and risk. 

If you do make the goods available to the seller and the seller does not pick them up within 
twenty days of the date of your notice of cancellation, you may retain or dispose of the goods with- 
out any further obligation. If you fail to make the goods available to the seller or if you agree to 
return the goods to the seller and fail to do so, then you remain liable for performance of all obliga- 
tions under the contract. 

To cancel this transaction, mail or deliver a signed and dated copy of this cancellation notice or 
any other written notice or send a telegram to: 


(name of seller) 
at 
(address of seller's place of business) 
not later than midnight of 
(date) 
I hereby cancel this sitBMoaction: 


(date) 


Fy at » 
(buyer's signature)"; . 
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57-12-21 UNFAIR TRADE PRACTICES 57-12-21 


(3) fail, before furnishing copies of the notice of cancellation to the buyer, to complete both 
copies by entering the name of the seller, the address of the seller's place of business, the date 
of the transaction and the date, not earlier than the third business day following the date of the 
transaction, by which the buyer may give notice of cancellation; 

(4) include in a door-to-door contract or receipt a confession of judgment or a waiver of any 
of the rights to which the buyer is entitled under this section, including specifically the buyer's 
right to cancel the sale in accordance with the provisions of this section; 

(5) fail to inform each buyer orally, at the time the buyer signs the contract or purchases 
the goods or services, of the right to cancel; 

(6) misrepresent in any manner the buyer's right to cancel; 

(7) fail or refuse to honor a valid notice of cancellation by a buyer and, within ten business 
days after the receipt of the notice, fail to: 

(a) refund all payments made under the contract or sale; 

(b) return in substantially as good oes as when received by the seller any goods 
or property traded in; and 

(c) cancel and return any negotiable instrument executed by the buyer in connection 
with the contract or sale and take any action necessary or appropriate to terminate promptly a 
security interest created in the transaction; 

(8) negotiate, transfer, sell or assign any notice or other evidence of indebtedness to a fi- 
nance company or other third party prior to midnight of the fifth business day following the day 
the contract was signed or the goods or services were purchased; and 

(9) fail to notify the buyer, within ten business days of receipt of the notice of cancellation, 
whether the seller intends to repossess or to abandon any shipped or delivered goods. 

B. The cancellation period provided for in this section as applied to telephone initiated sales 
shall not begin until the buyer has been informed of the right to cancel and has been provided with 
copies of the notice of cancellation. 

C. For the purposes of this section: 

(1) "business day" means any calendar day except Sunday or the following business holidays: 
New Year's day; President's day; Memorial day; Independence day; Labor day; Indigenous Peoples' 
day; Armistice day and Veterans’ day; Thanksgiving day; Christmas day; Martin Luther King, Jr.'s 
birthday; and any other legal public holiday of the state of New Mexico or the United States; 

(2) "consumer goods or services" means goods or services other than perishable goods or 
agricultural products purchased, leased or rented primarily for personal, family or household pur- 
poses, including courses of instruction or training, regardless of the purpose for which they are 
taken; 

(3) "door-to-door sale" means a sale, lease or rental of consumer goods or services with a 
purchase price of twenty-five dollars ($25.00) or more, whether under single or multiple contracts, 
in which the seller or the seller's representative personally solicits the sale, including those in 
response to or following an invitation by the buyer, and the buyer's agreement or offer to purchase 
is made at a place other than the place of business of the seller. A door-to-door sale includes seller 
initiated telephone sales. A door-to-door sale does not include a transaction: 

(a) made pursuant to prior negotiations in the course of a visit by the buyer to a retail 
business establishment having a fixed permanent location where the goods are exhibited or the 
services are offered for sale on a continuing basis; 

| (b) in which the consumer is accorded the right of rescission by the provisions of the 
Consumer Credit Protection Act, 15 U.S.C. 1635, or regulations issued pursuant thereto; 

(c) in which the buyer has initiated the contract and the goods or services are needed 
to meet a bona fide immediate personal emergency of the buyer, and the buyer furnishes the seller 
with a separate dated and signed personal statement in the buyer's handwriting describing the 
situation requiring immediate remedy and expressly acknowledging and waiving the right to can- 
cel the sale within three business days; 

(d) in which the buyer has initiated the contract and specifically requested the seller 
to visit the buyer's home for the purpose of repairing or performing maintenance upon the buyer's 
personal property. If in the course of such a visit the seller sells the buyer the right to receive 
additional services or goods other than replacement parts necessarily used in performing the 
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57-12-22 TRADE PRACTICES AND REGULATIONS 57-12-22 
maintenance or in making the repairs, the sale of those additional goods or services would not fall 
within this exclusion; 

(e) pertaining to the sale or rental of real property, to the sale of insurance or to the 
sale of securities or commodities by a broker-dealer registered with the securities and exchange 
commission; or ‘ 

(f) in which a consumer acquires the use of goods under the terms of a rental- 
purchase agreement made pursuant to the provisions of the Rental-Purchase Agreement Act [57- 
26-1 through 57-26-12 NMSA 1978], with an initial rental period of one week or less, by placing 
a telephone call to a lessor and by requesting that specific goods be delivered to the consumer's 
residence or such other place as the consumer directs and consummation of the rental-purchase 
agreement occurs after the goods are delivered; 

(4) "place of business" means the main or permanent branch office or ee address of a 
seller; 

(5) "purchase price" means the total price paid-or to be paid for the consumer goods or 
services, including all interest and service charges; and 

(6) "seller". means any person, partnership, corporation or association engaged)’ in the door- 
to-door sale of consumer goods or services. 


History: 1978 Comp., § 57-12-21, enacted by Laws "Columbus" and added "Indigenous Peoples", and after 


1987, ch. 212, § 1; 1995, ch. 38, § 13; 2019, ch. 128, § 2. 
The 2019 amendment, effective July 1, 2019, replaced 
Washington's birthday with President's day and Colum- 
bus day with Indigenous Peoples' day, and added Armi- 
stice day, as exceptions to the definition of "business day" 
as used in this section; in Subsection C, in Paragraph C(1), 
after "New Year's day;", deleted "Washington's birthday" 


the next occurrence of "day;", added "Armistice day and”. 
The 1995 amendment, effective July 1, 1995, inserted 
pian emeee Ei C(3)(f) and made stylistic changes: 


ANNOTATIONS 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 67 Am. 


' Jur, 2d Sales § 84. 


and added "President's day", after "Labor day;", deleted 


57-12-22. Telephone solicitation sales; automated fdleBWoHe dialing 
systems for sales restricted; disclosure and other 
requirements established for authorized telephone 
solicitation sales; prohibited telephone solicitation. 


A. A person shall not utilize an automated telephone dialing or push-button or tone- activated 
address signaling system with a prerecorded message to solicit persons to purchase goods or ser- 
vices unless there is an established business relationship between the persons and the person be- 
ing called consents to hear the prerecorded message. 

B. It is unlawful under the Unfair Practices Act for a person to make a telephone solicitation 
for a purchase of goods or services: 

(1) without disclosing within fifteen seconds of the time the person being called answers 
the name of the sponsor and the primary purpose of the contact; 

(2) that misrepresents the primary purpose of a telephone solicitation of a residential sub- 
scriber as a "courtesy call", a "public service information call" or some other euphemism; 

-_ (8) under the guise of research or a survey when the real intent is to sell goods or services; 

(4) without disclosing, prior to commitments by customers, the cost of the goods or ser- 
vices, all terms, conditions, payment plans and the amount or existence of any extra charges such 
as shipping and handling; 

(5) that are received before 9:00 a.m. or ater 9:00 p.m.; 

(6) using automatic dialing equipment unless the telephone immediately releases the line 
when the called party disconnects; 

(7) using automatic dialing equipment that dials and engages the telephone numbers of 
more than one person at a time but allows the possibility of a called person not being connected to 
the calling person for some period not exceeding that established by the federal trade commission 
at 16 C.F.R. Sections 310(b)(1)Gv) and 310.4(b)(4); and 

(8) in which credit card numbers are requested before the prospective purchaser expresses 
a desire to use a credit card to pay for the purchase. 
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57-12-22 UNFAIR TRADE PRACTICES 57-12-22 


C. Itis unlawful for a person to: 

(1) make a telephone solicitation of a residential subscriber whose valaphanie number has 
been on the national do-not-call registry, established by the federal trade commission, for at least 
three months prior to the date the call is made; or 

(2) use a method to block or otherwise intentionally circumvent a residential subscriber's 
use of a caller identification service pursuant to the Consumer No-Call Act [repealed]. 

D. As used in this section: 

(1) “established business relationship" means a relationship that: 

’ (a) was formed, prior to a telephone solicitation, through a voluntary, two-way com- 
munication between a seller or telephone solicitor and a residential subscriber, with or without 
consideration, on the basis of an application, purchase, ongoing contractual agreement or com- 
mercial transaction between the parties regarding products or services offered by the seller or 
telephone solicitor; and 

(b) currently exists or has existed within the immediately preceding twelve months; 

(2) "local exchange company" means a telecommunications company that provides the 
transmission of two-way interactive switched voice communications within a local exchange area; 

(3) "residential subscriber" means a person who has subscribed to residential tele- 
phone service from a local exchange company or the other persons living or residing with such 
person; and 

(4) "telephone solicitation" means a voice or telefacsimile communication over a telephone 
line for the purpose of encouraging the purchase or rental of or investment in property, goods or 
services and includes a communication described in this subsection through the use of automatic 
dialing and recorded message equipment or by other means, but "telephone solicitation” does not 
include a communication: 

(a) to a residential subscriber with that subscriber's prior express invitation or per- 
mission; thee 

(b) by or on behalf of a person with whom a residential subscriber has an established 
business relationship; 

(c) made for the sole purpose of urging support for or opposition to a political candi- 
date or ballot issue; 

(d) made for the sole purpose of conducting political polls or soliciting the expression 
of opinions, ideas or votes; or 

(e) by a person who is a duly licensed real estate broker pursuant to Section 61-29-11 
NMSA 1978, who is a resident of the state and whose telephone call to the consumer is for the sole 
purpose of selling, exchanging, purchasing, renting, listing for sale or rent or leasing real estate 
in accordance with the provisions for which he or she is ' licensed and not in conjunction with any 
other offer. 


History: Laws 1989, ch. 309, § 2; 2003, ch. 167, § 10. against a telemarketer and its purported agent, alleging 
Bracketed material. — The bracketed material was that defendants violated the New Mexico Unfair Practices 
inserted by the compiler and is not part of the law. The Act, §§ 57-12-1 through 57-12-26 NMSA 1978 (NMUPA), 
Consumer No-Call Act, 57-12A-1 to 57-12A-7 NMSA 1978, by repeatedly calling her cellular telephone and refusing 
was repealed on July 25, 2003, the date the federal com- to identify themselves, and where defendants moved to 
munications commission adopted the delivery restrictions dismiss, arguing that § 57-12-22(C)(1) only prohibits calls 
rules, 47 C.F.R. § 64.1200 (2004). to landline telephones and not to cellular telephones, de- 
The 2003 amendment, effective July 1, 2003, added fendant's motion to dismiss was denied because the plain 
"prohibited telephone solicitation" in the section heading; meaning of this section prohibits calls to all telephone 
in Subsection A, substituted "established" for "existing" numbers on the national do-not-call registry regardless of 
following "there is an"; rewrote Subsection B; and added whether the telephone number belongs to a wireless tele- 
Subsections C and D. phone or a landline telephone. The purpose of this section 
of the NMUPA is to reduce unwanted telephone solicita- 

ANNOTATIONS tion. Mohon v. Agentra LLC, 400 F. Supp. 3d 1189 (D, N.M, 


2019). 

Am. Jur. 2d, A.L.R. and C.J.S. references, — Valid- 
ity, construction, and application of state statute or law 
pertaining to telephone solicitation, 44 A.L.R.5th 619. 


Section applies to cellular telephone users as 
well as landline telephone users. — Where plaintiff, 
a consumer who received robo-calls designed to sell a 
type of discounted medical benefit plan, brought an action 
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57-12-23. Unsolicited facsimiles or email; prohibition. 


A. No person conducting business inthis state shall transmit by facsimile or cause to be trans- 
mitted by facsimile an unsolicited advertisement unless: 

(1) the person establishes. a toll-free telephone number that a recipient of the unsolicited 
advertisement may call to notify the person not to send the recipient any additional unsolicited 
advertisement; and 

(2) the unsolicited advertisement includes a statement, in at least nine- point type, inform- 
ing the recipient of the toll-free telephone number that the recipient may call to notify the sender 
not to send the recipient any additional unsolicited information. 

B. No person conducting business in this state shall email or cause to be emailed an unsolic- 
ited advertisement unless: 

(1) the person establishes a toll- free telephone number or a valid sender-operated return 
email address that a recipient of the unsolicited advertisement may call or email to notify the per- 
son not to send the recipient any additional unsolicited advertisement; 

(2) the unsolicited advertisement includes a statement, in the first text of the body of the 
message and in the same size as the majority of the text of the message, informing the recipient of 
the toll-free telephone number or the email address that the recipient may call or email to notify 
the sender not to send the recipient any additional unsolicited advertisement; 

(3) the subject line of the email includes "ADV:" as the first four characters; and 

(4) if the unsolicited advertisement advertises realty, goods, services, intangibles or the 
extension of credit that may only be viewed, purchased, licensed, rented, leased or held in the 
possession by an individual eighteen years of age or older, the subject line of the,email includes 
"ADV:ADLT" as the first eight characters. 

C. After notification by a recipient of the recipient's request not. to receive any. further unsolicited 
advertisement, no person conducting business in this state shall transmit by facsimile, cause to be 
transmitted by facsimile, email or cause to be emailed any unsolicited advertisement to that recipient. 

D. In the case of an employer who is the registered owner of more than one email address, the 
notification required by Subsection C of this section may be given by the employer on behalf of all 
of the employees who may use email addresses provided and controlled by the employer. 

E. No person shall knowingly or intentionally assist in the transmission of an unsolicited ad- 
vertisement by facsimile or email if the person knows, or consciously avoids knowing, that the 
initiator of the advertisement is engaged, or intends to engage, in a violation of this section. 

F. A violation of a provision of this section constitutes an unfair or deceptive trade practice. 

G. As.used in this section and Section 57-12-24 NMSA 1978: 

(1) "transmit by facsimile", "cause to be transmitted by facsimile", "email", "cause to be 
emailed" or "assist in the transmission" does not include the transmission a an unsolicited adver- 
tisement by a telecommunications utility or an internet service provider that merely carries the 
transmission over its network or who acts or fails to act as allowed by contract or other law, includ- 
ing but not limited to.47.USCA 230(c); and » 

(2) "unsolicited advertisement" means information pretvenatttad by facsimile or email that: 

(a) advertises the lease, sale, license, rental, gift offer or other geo of any re- 
alty, goods, services, intangibles or the extension of credit; and 

(b) is addressed toa recipient with whom the sender does not have an existing busi- 
ness or personal relationship; or __, 

(c) .is not-sent at the request of, or with the express consent of, the recipient. 


History: Laws 2003, ch. 168,§ 2. . art. IV, § 23, was effective June 20, 2003, 90 days after 
Effective dates. — Laws 2008, ch. '168 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


57-12-24. Unsolicited facsimiles or email; private remedy. 


A. Any person who receives an unsolicited advertisement by facsimile or email may bring an 
action against the sender of the unsolicited advertisement to recover actual damages, including 


1330 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights, reserved. 


57-12-25 ' UNFAIR TRADE PRACTICES 57-12-25 


loss of profits, or statutory damages equal to the greater of twenty-five dollars ($25.00) for each 
email or facsimile received or five thousand dollars ($5,000) for each day of violation, plus reason- 
able attorney fees and costs if, prior to receiving the unsolicited advertisement: 

(1) the person who received the unsolicited advertisement has notified the sender, pursu- 
ant to the provisions of Section 57-12-23 NMSA 1978, of the person's request not to receive unso- 
licited advertisements; or > 

(2) the sender of the unsolicited advertisement has entered into a written assurance of 
discontinuance: pursuant to Section §7-12-9 NMSA 1978. 

B, . A telecommunications utility or internet service provider, injured by a violation of a provi- 
sion of Section 57-12-23 NMSA 1978 or this section, may recover actual damages, including loss of 
profits, or statutory damages equal to the greater of ten dollars ($10.00) for each facsimile or email 
transmitted or five thousand dollars ($5,000) for each day of violation plus reasonable attorney 
fees and costs. 

C., The remedies provided in this section are in addition to any available remedies otherwise 
provided by law. 


History: Laws 2003, ch. 168, § 3. art. IV, § 23, was effective June 20, 2003, 90 days after 
Effective dates. — Laws 2003, ch. 168 contained no adjournment of the legislature. 
effective’ date provision, but, pursuant to N.M. Const., 


57-12-25. Solicitations using loan information; restriction; cause of 
action. 


A. A person shall not reference the trade name or trademark of a lender or a trade name or 
trademark confusingly similar to that. of a lender in a solicitation offering services or products 
without the consent of the lender, unless the solicitation clearly and conspicuously states the fol- 
lowing in close proximity to and in the same or larger point type as the first and the most promi- 
nent use of a lender's trade name or trademark: 

(1) the name, address and telephone number of the person making the solicitation; 
(2) . that the person making the solicitation is not affiliated with the lender; 

(3) that the solicitation is not authorized or sponsored by the lender; and 
(4) that the loan information referenced was not provided by the lender. 

B. A person shall not reference a loan number, loan amount or other specific loan information 
that is not publicly available in a solicitation offering services or products, unless the information 
is included in a communication from a lender or an affiliate of a lender to a current customer of 
the lender or a person who was a customer of the lender during the eighteen months immediately 
preceding the solicitation. 

'C. Except as provided in Subsection D of this section, a person'shall not reference a loan num- 
ber, loan amount or other specific loan information that is publicly available in a solicitation offer- 
ing services or products, unless the solicitation clearly and conspicuously states the following in 
close proximity to and in the same or larger point type as the first and the saint prominent use of 
the loan number, loan amount or other specific loan information: 

(1) the name, address and telephone number of the person making the solicitation; 
(2) that the pereoneniaieinp the solicitation is not’affiliated with the lender; 

(3) that the solicitation is not authorized or sponsored by the lender; and 

(4) that the loan information referenced was not provided by the lender. 

D. Subsection C of this section does not apply to a communication by a lender or an affiliate of 
a lender with a current customer of the lender or with a person who was a customer of the lender 
during the eighteen months immediately preceding the communication. 

E. A person shall not use the name of a lender or a name similar to that of a lender in a solici- 
tation directed to consumers if that use could cause a reasonable person to be esntiteed, mistaken 
or deceived as to: 

(1) the lender's eat ottadeettar connection or association with the person using 
the name; or 
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(2) the lender's approval or endorsement of the person using the name or the person's 
services or products. 

F. Any reference to an outstanding loan, seed vinitins ‘i name of the lender, the loan number, 
the loan amount or other specific information about the loan that appears on the outside of an 
envelope, that is visible through the envelope window or that appears on a postcard in connection 
with any written communication that includes or contains a solicitation for goods or services, is 
prohibited without the consent of the lender. 

G. The prohibitions of this section do not apply to the use by a person of the trade name of an- 
other lender in an advertisement for services or for cis? that compares the services or ‘products 
offered by the other lender. 

H. A lender or owner of a trade name or trademark may yeBble an injunction in a state district 
court against a person who violates this section to stop the unlawful use of the trade name, trade- 
mark or loan information. In such an action: 

(1) the person seeking the injunction shall not have to prove actual damage as a result of 
the violation; and 
(2) irreparable harm and interim harm to the lender or owner shall be presumed. 

I. A lender or owner seeking an injunction under Subsection H of this section may, in the same 
action, seek to recover actual damages and any profits the defendant has accrued as a result of a 
violation of this section. The prevailing party in an action brought pursuant to this section may 
recover costs associated with the action and reasonable attorney fees from the other party. 

J. As used in this section: 

(1) "affiliate" means a business entity that, directly or indirectly through one or more inter- 
mediaries controls, is controlled by or is under common control with another business entity; and 

(2) "lender" means an insured state or national bank, a state or federal savings and loan 
association or savings bank, a state or federal credit union, a mortgage loan company, an escrow 
company or any other person who makes loans in this state or a holder of a loan and any affiliate, 
or any third party operating with the consent of the lender. 


History: Laws 2007, ch. 225, § 1. Effective dates, — Laws 2007, ch. 225 contained no 

Compiler's notes, — This section was not enacted as effective date provision, but, pursuant to N.M. Const., art. 
part of the Unfair Practices Act, but has been compiled IV, § 23, was effective June.15, 2007, 90 days after the 
with that act for the convenience of the user. adjournment of the legislature, 


57-12-26. Gift certificates; expiration; fees; penalties. 


A. As used in this section, "gift certificate”. means a writing identified as a gift certificate that 
is not redeemable in cash and is usable in its face amount in lieu of cash in exchange for goods or 
services, supplied by a seller, but does not include a gift certificate useable with multiple unaffili- 
ated sellers or goods or services. "Gift certificate" includes an electronic card with a banked dollar 
value, a merchandise credit, a certificate where the issuer has received payment for the full face 
value for the future purchase or delivery of goods or services and any other medium that evidences 
the giving of consideration in exchange for the right to redeem the certificate, electronic card or 
other medium for goods or services of at least an equal value. "Gift certificate" does not include: 

(1) gift certificates, store gift cards or general use prepaid cards distributed to a consumer 
for promotional, award, incentive, rebate or other similar purposes without any money or other 
tangible thing of value being given by the consumer in exchange for. the gift certificate, store gift 
card or general use prepaid card; _. 

(2) gift certificates, store gift cards or general use prepaid cards that are sold below face 
value or at a volume discount to employers or to nonprofit and charitable organizations for fund- 
raising purposes; 

(3) written promises, nieane cards or other electronic devices that are: 

(a) used solely for telephone services; or 

(b), are associated with a deposit, checking, savings or similar account at a banking or 
other similarly regulated financial institution and that provide payments solely by debiting such 
account; and 
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(4) gift certificates issued by banks, savings and loan associations and their affiliates and 
subsidiaries, licensed money transmitters or credit unions operating pursuant to the laws of the 
United States or New Mexico. 

B. A gift certificate shall not have an expiration date less than sixty months after the date 
upon which the gift certificate was issued. If an expiration date is not conspicuously stated on a 
gift certificate, that gift certificate shall be presumed to have no expiration date and shall be valid 
until redeemed or replaced. 

C. An issuer of a gift certificate shall not charge a fee of any kind in relation to the sale, re- 
demption or replacement of a gift certificate other than an initial charge not exceeding the face 
value of the gift certificate, nor may a gift certificate be reduced in value by any fee, including a 
service or dormancy fee. 

D. A violation of this section shall constitute an unfair or deceptive trade practice and shall be 
subject to the penalties set forth in the Unfair Practices Act. 


History: Laws 2007, ch. 125, § 1. Severability. — Laws 2007, ch. 125, § 3 provided for 
Compiler's notes. — This section was not enacted as the severability of Laws 2007, ch. 125, §§ 1 and 2 if any 
a new section of the Unfair Practices Act, however, it has part or application thereof is held invalid. 
been compiled with that act because it adopts the penal- Applicability. — Laws 2007, ch. 125, §4 provided that 
ties of that act. Laws 2007, ch. 125, §§ 1 and 2 apply to gift certificates 
Effective dates. — Laws 2007, ch. 125, § 5 made the sold or offered for sale on or after July 1, 2007. 


section effective July 1, 2007. 


ARTICLE 12A 
Consumer No-Call 
Sec. Sec, 
57-12A-1, Repealed. ; 57-12A-5, Repealed. 
57-12A-2, Repealed. 57-12A-6,. Repealed. 
57-12A-3. Repealed. 57-12A-7, Repealed. 


57-12A-4. Repealed. 


57-12A-1. Repealed. 


Repeals. — Laws 2003, ch. 167, § 11 repealed 57-12A-1 the delivery restrictions rules, 47 C.F.R. § 64.1200 (2004). 
NMSA 1978, as enacted by Laws 2008, ch. 167, § 1, the For provisions of former section, see the 2011 NMSA 1978 
short title of the Consumer No-Call Act, on July 25, 2008, on NMOneSource.com. 
the date the federal communications commission adopted 


57-12A-2. Repealed. 


Repeals. — Laws 2003, ch. 167, § 11 repealed 57-12A-2 communications commission adopted the delivery restric- 
NMSA 1978, as enacted by Laws 2003, ch. 167, § 2, relat- tions rules, 47 C.F-R. § 64.1200 (2004). For provisions of for- 
ing to definitions, on July 25, 2003, the date the federal mer section, see the 2011 NMSA 1978 on NMOneSource.com. 


57-12A-3. Repealed. 


, Repeals. — Laws 2003, ch. 167, § 11 repealed 57-12A-3 the delivery restrictions rules, 47 C.F.R..§ 64.1200 (2004), 
NMSA 1978, as enacted by Laws 2008, ch. 167, § 3, relat- For provisions of former section, see the 2011 NMSA 1978 
ing to the national "do-not-call" registry, on July 25, 2003, on NMOneSource.com. 


the date the federal communications commission adopted 


57-12A-4. Repealed. 


Repeals. — Laws 2003, ch. 167, § 11 repealed 57-12A-4 adopted the delivery restrictions rules, 47 C.F.R. § 64.1200 
NMSA 1978, as enacted by Laws 2003, ch. 167, § 4, re- (2004). For provisions of former section, see the 2011 
lating to civil actions and criminal penalties, on July 25, NMSA 1978 on NMOneSource.com. 

2008, the date the federal communications commission . 
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57-12A-5. Repealed. 


Repeals. — Laws 2003, ch. 167, § 11 repealed 57-12A-5 
NMSA 1978, as enacted by Laws 2003, ch. 167, § 5, relating 
to rules to implement telephone solicitation restrictions, 
on July 25, 2008, the date the federal communications 


57-12A-6. Repealed. 


Repeals. — Laws 2008, ch. 167, § 11 repealed 57-12A-6 
NMSA 1978, as enacted by Laws 2003, ch. 167, § 6, relat- 
ing to restrictions on use of registry, on July 25, 2003, the 
date the federal communications commission adopted the 


57-12A-7. Repealed. 


Repeals. — Laws 2003, ch. 167, § 11 repealed 57-12A-7 
NMSA. 1978, as enacted by Laws 2003, ch. 167, § 7, relat- 
ing to blocking of caller identification service, on July 25, 
2008, the date the federal communications commission 
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57-12B-3 


commission adopted the. delivery restrictions, rules, 47 
C.F.R. § 64.1200 (2004). For provisions of former section, 
see the 2011 NMSA 1978 on NMOneSource.com. 


delivery restrictions rules, 47 C.F.R. § 64.1200 (2004). For 
provisions of former section, see the 2011 NMSA 1978 on 
NMOneSource.com. 


adopted the delivery restrictions rules, 47 C.FR. § 64.1200 
(2004). For provisions of former section, see the 2011 
NMSA 1978 on NMOneSource.com. 


ARTICLE 12B 


Privacy Protection 


Sec. 

57-12B-1. Short title. 

57-12B-2. Definitions. 

57-12B-3. Disclosure of social security number, 


57-12B-1. Short title. 


Sec. 
57-12B-4. Use of social security numbers restricted; ex- 
ceptions, 


Chapter 57, Article 12B NMSA 1978 may be cited as the "Privacy Protection Act", 


History: Laws 2008, ch. 169, § 1; 2005, ch. 127, § 1. 


57-12B-2. Definitions. 


As used in the Privacy Protection Act: 


The 2005 amendment, effective January 1, 2006, 
changed the reference to the Privacy Protection Act to the 
NMSA 1978 designation. 


A. "business" means a commercial enterprise that: 
(1) sells or leases or intends to sell or lease products, goods or services ‘to consumers; 
(2) is an agent of a business described in Paragraph (1) of this subsection; or 
(3) is an agent of a nonprofit organization selling marketing services to that organization; 


and 


B. "consumer" means a natural person, who is a resident of New Mexico, and who purchases, 
leases or otherwise contracts for products, goods or services within New Mexico that are primarily 


used for personal, family or household purposes. 


History: Laws 2008, ch. 169, § 2. 


Effective dates. — Laws 2003, ch. 169, § 5 made Laws 
2003, ch. 169, § 2 effective January 1, 2004. 


57-12B-3. Disclosure of social security number. 


A. Except as provided in Subsection B of this section, no business shall require a consumer's 
social security number as a condition for the consumer to lease or purchase products, goods or 


services from the business. 
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B. Nothing in this section prohibits a business from requiring or requesting a consumer's so- 
cial security number if the number will be used in a manner consistent with state or federal law or 
as part of an application for credit or in connection with annuity or insurance transactions. 

C. Nothing in this section prohibits a business from acquiring or using a consumer's social se- 
curity number if the consumer consents to the acquisition or use. 

D. A company acquiring or using social security numbers of consumers shall adopt internal 
policies that: 

(1) limit access to the social security numbers to those employees authorized to have'ac- 
cess to that information to perform their duties; and 

(2) hold employees responsible if the social security numbers are released to unauthorized 
persons. 


History: Laws 2008, ch. 169, § 3. Effective dates. — Laws 2008, ch. 169, § 5 made Laws 
2003, ch. 169, § 3 effective January 1, 2004. 


57-12B-4. Use of social security numbers restricted; exceptions. 


A. Except as provided in Subsection B of this section, a business shall not: 

(1) make the entirety of a social security number available to the general public. This pro- 
hibition includes: . 

(a) intentionally communicating a social security number to the general public; and 

(b) printing a social security number on a receipt issued for the purchase of products 
or services, including a receipt for the purchase of services from the state or its political subdivi- 
sions; 

(2) require the use of a social security number: 

(a) over the internet without a secure connection or encryption security; or 
(b) to access an internet account unless a password or unique personal identification 
number or other personal authentication device is also required to access the account; 

(3) print a social security number on materials mailed to a consumer unless authorized or 
required by federal or state law; provided that nothing in this paragraph prohibits a business from 
requiring a consumer, as part of an application or enrollment process, or to establish, amend or 
terminate an account, contract or policy, or to confirm the accuracy of the social security number, 
to enter a social security number on material to be mailed by the consumer as long as it is not 
required to be entered, in whole or in part: 

(a) ona postcard or other mailer not requiring an envelope; 

(b) on the envelope; or 
(c) ‘in any other manner in which the number may be visible without the envelope 
being opened; , ; . 

(4) transmit material that associates a social security number with an account number for 
a bank, savings and loan association or credit union, unless both numbers are required as part of 
an application or enrollment process or to establish, amend or terminate an account, contract or 
policy or to confirm the accuracy of the social security, bank, savings and loan association or credit 
union account number; or 

(5) refuse to transact business because of a refusal to provide the social security number 
for use of that number in a manner prohibited by Paragraphs (1) through (4) of this subsection. 

B. The provisions of Subsection A of this section do not apply to: 

(1) the use of a social security number by a business if the social security number: 

(a) was furnished for a document generated prior to January 1, 2006 and the business 
is copying or reproducing that document; or 
(b) exists on an original document generated prior to January 1, 2006; 

(2) the collection, use or release of a social security number by a pusiiaes if the business 

complies with Subsection D of Section 57-12B-3 NMSA 1978 and if the collection, use or release: 
(a) is part of an application or enrollment process or is used to establish, amend or 
terminate an account, contract or policy; 
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(b). is required or authorized by federal or state law or is required for the business to 
comply with federal or state law; or ri 
(c) is for internal verification or administrative purposes; or & 
(3) documents that are filed in court or public records or documents recorded in public re- 
cords or required to be open to the public under federal law, state law, applicable case law, supreme 
court rule or the constitution of New Mexico. 


History: Laws 2005, ch. 127, § 2. ) Effective dates. — Laws 2005, ch. 127, § 3 made Laws 
2005, ch, 127, § 2 effective January 1, 2006, 
ARTICLE 12C 
Data Breach Notification 

Sec. Sec. 

57-12C-1. Short title. §7-12C-7. Notification; required onee 

57-12C-2. Definitions. 57-12C-8. Exemptions. 

57-12C-3. Disposal of personal means information. 57-12C-9. Delayed notification. 

57-12C-4. Security measures for storage of personal 57-12C-10. Notification to attorney general and credit re- 
identifying information. . porting agencies. 

57-12C-5. Service provider use of personal identifying 57-12C-11. Attorney general enforcement; civil penalty. 
information; implementation of security 57-12C-12. State of New Mexico and political subdivi- 
measures, sions exempted. 


57-12C-6, Notification of security breach. 


57-12C-1. Short title. 


This act [57-12C-1 eS 57-12C-12 NMSA 1978) may hi cited as the "Data Breach Notifica- 
tion Act"; 


History: Laws 2017, ch, 36, § 1. . IV, § 23,,was effective June 16, 2017, 90 days after the 
Effective dates. — Laws 2017, ch, 36 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. ° ‘ “4 


57 : 12C-2. | Definitions. 


As used in the Data Breach Notification Act: 

A. "biometric data" means a record generated by automatic measurements of an identified in- 
dividual's fingerprints, voice print, iris or retina patterns, facial characteristics or hand geometry 
that is used to uniquely and durably authenticate an individual's identity when the individual 
accesses a physical location, device, system or account; 

B. "encrypted" means rendered unusable, unreadable or indecipherable to an unauthorized 
person through a security technology or methodology generally accepted in the field of information 
security; 

C. "personal identifying information": 

(1) means an individual's first name or first initial and last name in combination with one 
or more of the following data elements that relate to the individual, when the data elements are 
not protected through encryption or redaction or otherwise rendered unreadable or unusable: 

(a) social security number; 

(b) driver's license number; 

(c) government-issued identification number; 

(d) account number, credit card number or debit card number in combination with 
any required security code, access code or password that would permit access to a person's finan- 
cial account; or 

(e). biometric data; and 

(2) does not mean information that is lawfully obtained from: publicly available sources or 
from federal, state or local government records lawfully made available to the general public; 
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D.» "security breach" means the unauthorized acquisition of unencrypted computerized data, or 
of encrypted computerized data and the confidential process or key used to decrypt the encrypted 
computerized data; that compromises the security, confidentiality or integrity of personal identi- 
fying information maintained by a person. "Security breach" does not include the good-faith ac- 
quisition of personal identifying information by an employee or agent of a person for a legitimate 
business purpose of the person; provided that the personal identifying information is not subject to 
further unauthorized disclosure; and 

EK, "service provider" means any person that receives, stores, maintains, licenses, processes or 
otherwise is permitted access to personal identifying information through its provision of services 
directly to a person that is subject to regulation. 


History: Laws 2017, ch. 36, § 2. IV, § 23, was effective June 16, 2017, 90 days after the 
Effective dates, — Laws 2017, ch. 36 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


57-12C-3. Disposal of personal identifying information. | 


A person that owns or licenses records containing personal identifying information of a New 
Mexico resident shall arrange for proper disposal of the records when they are no longer reason- 
ably needed for business purposes. As used in this section, "proper disposal" means shredding, 
erasing or otherwise modifying the personal identifying information contained in the records to 
make the personal identifying information unreadable or undecipherable, 


History: Laws 2017, ch. 36, § 3. IV, § 28, was effective June 16, 2017, 90 days after the 
Effective dates. — Laws 2017, ch. 36 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


57-12C-4. Security measures for storage of personal identifying 
information. 


A person that owns or licenses personal identifying information of a New Mexico resident shall 
implement and maintain reasonable security procedures and practices appropriate to the nature 
of the information to protect the personal identifying information from unauthorized access, de- 
struction, use, modification or disclosure. 


History: Laws 2017, ch. 36, § 4. IV, § 28, was effective June 16, 2017, 90 days after the 
Effective dates, — Laws 2017, ch. 36 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to:N,M. Const., art. 


57-12C-5. Service provider use of personal identifying information; 
implementation of security measures. 


A person that discloses personal identifying information of a New Mexico resident pursuant to a con- 
tract with a service provider shall require by contract that the service provider implement and main- 
tain reasonable security procedures and practices appropriate to the nature of the personal identifying 
information and to protect it from unauthorized access, destruction, use, modification or disclosure. 


History: Laws 2017, ch. 36, § 5. IV, § 23, was effective June 16, 2017, 90 days after the 
Effective dates. — Laws 2017, ch. 36 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


57-12C-6. Notification of security breach. 


A.’ Except as provided in Subsection C of this section, a person that owns or licenses elements 
that include personal identifying information of a New Mexico resident shall provide notification 
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to each New Mexico resident whose personal identifying information is reasonably believed to 
have been subject to a security breach. Notification shall be made in the most expedient time pos- 
sible, but not later than forty-five calendar days following discovery of the security breach, except 
as provided in Section 9 [57-12C-9 NMSA 1978] of the Data Breach Notification Act. 

B. Notwithstanding Subsection A of this section, notification to affected New Mexico residents 
is not required if, after an appropriate investigation, the person determines that the security 
breach does not give rise to a significant risk of identity theft or fraud: 

C. Any person that is licensed to maintain or possess computerized data containing personal 
identifying information of a New Mexico resident that the person does not own or license shall 
notify the owner or licensee of the information of any security breach in the most expedient time 
possible, but not later than forty-five calendar days following discovery of the breach, except as 
provided in Section 9 of the Data Breach Notification Act; provided that notification to the owner 
or licensee of the information is not required if, after an appropriate investigation, the person 
determines that the security breach does not give rise to a significant risk of identity theft or 
fraud. 

D. A person required to provide notification of a security breach pursuant to Subsection A of 
this section shall provide that notification by: 

(1) United States mail; | 
(2) electronic notification, if the person required to make the notification primarily com- 
municates with the New Mexico resident by electronic means or if the notice provided is consistent 
with the requirements of 15 U.S.C. Section 7001; or 
(3) a substitute notification, if the person demonstrates that: 
(a) the cost of providing notification would exceed one hundred thousand dollars 
($100,000); ; 
(b) the number of residents to be notified exceeds fifty thousand; or 
(c) the person does not have on record a physical address or sufficient contact infor- 
mation for the residents that the person or business is required to notify. 

E. Substitute notification pursuant to Paragraph (3) of Subsection D of this section shall con- 
sist of: 

(1) sending electronic notification to the email address of those Peidents for whom the 
person has a valid email address; 

(2) posting notification of the security breach in a conspicuous location on, the website of 
the person required to provide notification if the person maintains a website; and _ 

(3) sending written notification to the office of the attorney general and major media out- 
lets in New Mexico. ) , 

F. A person that maintains its own notice procedures as part of an information security policy 
for the treatment of personal identifying information, and whose procedures are otherwise:consis- 
tent with the timing requirements of this section, is deemed to be in compliance with the notice 
requirements of this section if the person notifies affected consumers in accordance with its poli- 
cies in the event of a security breach. 


History: Laws 2017, ch. 36, § 6. IV, § 28, was effective June 16, 2017, 90. days after the 
Effective dates. — Laws 2017, ch. 86 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


57-12C-7. Notification; required content. 


Notification required pursuant to Subsection A of Section 6 [57-12C-6 NMSA 1978] of the Data 
Breach Notification Act shall contain: 

A. the name and contact information of the notifying person; 

B. a list of the types of personal identifying information that are reasonably believed to have 
been the subject of a security breach, if known; 

C. the date of the security breach, the estimated date of the breach or the range of dates within 
which the security breach occurred, if known; 
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D. a general description of the security breach incident; 

K. the toll-free telephone numbers and addresses of the major consumer reporting agencies; 

F. advice that directs the recipient to review personal account statements and credit reports, 
as applicable, to detect errors resulting from the security breach; and 

G. advice that informs the recipient of the notification of the recipient's rights pursuant to the 
federal Fair Credit Reporting. 


History: Laws 2017, ch. 36, § 7. Effective dates. — Laws 2017, ch. 36 contained no ef- 
Cross references. — For the federal Fair Credit Re- fective date provision, but, pursuant to N.M. Const., art. 
porting Act, see 15 U.S.C. § 1681 et seq. IV, § 23, was effective June 16, 2017, 90 days after the 


adjournment of the legislature. 


57-12C-8. Exemptions. 


The provisions of the Data Breach Notification Act shall not apply to a person subject to the 
federal Gramm-Leach-Bliley Act or the federal Health Insurance Portability and Accountability 
Act of 1996. 


History: Laws 2017, ch. 36, § 8. Effective dates. — Laws 2017,.ch. 36 contained no ef- 
Cross references. — For the federal Gramm-Leach- fective date provision, but, pursuant to N.M. Const., art. 

Bliley Act, see 15 U.S.C. §§ 6801-6810 IV, § 23, was effective June 16, 2017, 90 days after the 
For the federal Health Insurance Portability and Ac- adjournment of the legislature. 


countability Act of 1996, see 42 U.S.C. 300gg et seq. 


57-12C-9. Delayed notification. 


The notification required by the Data Breach Notification Act may be delayed: 

A. if alaw enforcement agency determines that the notification will impede a criminal inves- 
tigation; or 

B. as necessary to determine the scope of the security breach and restore the integrity, security 
and confidentiality of the data system. 


History: Laws 2017, ch. 36, § 9. IV, § 28, was effective June 16, 2017, 90 days after the 
Effective dates. — Laws 2017, ch. 36 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


57-12C-10. Notification to attorney general and credit reporting 
agencies. 


A person that is required to issue notification of a security breach pursuant to the Data Breach 
Notification Act to more than one thousand New Mexico residents as a result of a single secu- 
rity breach shall notify the office of the attorney general and major consumer reporting agencies 
that compile and maintain files on consumers on a nationwide basis, as defined in 15 U.S.C. Sec- 
tion 1681a(p), of the security breach in the most expedient time possible, and no later than forty- 
five calendar days, except as provided in Section 9 [57-12C-9 NMSA 1978] of the Data Breach 
Notification Act. A person required to notify the attorney general and consumer reporting agencies 
pursuant to this section shall notify the attorney general of the number of New Mexico'residents 
that received notification pursuant to Section 6 of that act [57-12C-6 NMSA 1978] and shall pro- 
vide a copy of the notification that was sent to affected residents within forty-five calendar days 
following discovery of the security breach, except as provided in Section 9 of the Data Breach No- 
tification Act. 


History: Laws 2017, ch. 36, § 10. IV, § 23, was effective June 16, 2017, 90 days after the 
Effective dates. — Laws 2017, ch. 36 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


1339 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


57-12C-11 TRADE PRACTICES AND REGULATIONS 57-13-1 


57-12C-11. Attorney general enforcement; civil penalty. 


A... When the attorney general has a reasonable belief that a violation of the Data Breach No- 
tification Act has occurred, the attorney general may bring an action on the behalf of individuals 
and in the name of the state alleging a violation of that act. 

B. In any action filed by the attorney general pursuant to the Data Breach Notification Act, the 
court may: 

(1) issue an injunction; and 
(2) award damages for actual costs or losses, including consequential financial losses. 

C. Ifthe court determines that a person violated the Data Breach Notification Act knowingly 
or recklessly, the court may impose a civil penalty of the greater of twenty-five thousand dollars 
($25,000) or, in the case of failed notification, ten dollars ($10.00) per instance of failed notification 
up to a maximum of one hundred fifty thousand dollars ($150,000). 


History: Laws 2017, ch. 36, § 11. IV, § 23, was effective June 16, 2017, 90 days after the 
Effective dates. — Laws 2017, ch. 36 contained no ef- ~ adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


57-12C-12, State of New Mexico and political subdivisions exempted. 


Nothing in the Data Breach Notification Act shall be interpreted to apply to the state of New 
Mexico or any of its political subdivisions. 


History: Laws 2017, ch. 36, § 12. IV, § 23, was effective June 16, 2017, 90 days after the 
Effective dates. — Laws 2017, ch. 36 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 
ARTICLE 138 
Pyramid or Multilevel Sales 
Sec. Sec. 
57-18-1. Short title. 57-13-9. Civil investigative demand. 
57-13-2. Definitions. 57-13-10. Repealed. 
57-13-8.. Prohibition; defenses excluded. 57-18-11. Regulations. 
57-13-4, Restraint of prohibited acts; restitution; penal- 57-13-12, Construction. 
ties. 57-13-13. Enforcement. 
57-13-5, Settlements. 57-13-14, Advertising media excluded. 
57-13-6. Private remedies, 57-18-15. Issuance of ne exeat. 
57-18-7, Penalties. 57-18-16. Posting of bond. 
57-13-8. Pyramid Promotional Schemes Act restitution 57-18-17. Hearing after incarceration. 


fund. 57-13-18. Sureties on bond. 


57-13-1. Short title. : 
Chapter 57, Article 13 NMSA 1978 may be cited as the "Pyramid Promotional Schemes Act". 


History: 1953 Comp., § 50-20-1, enacted by Laws ex rel. Stratton v. Ste, 1987- NMCA- 092, 106 N.M. 2138, 


1973, ch. 377, § 1; 1987, ch. 100, § 1. 741 P2d 435. 

The 1987 amendment, effective June 19, 1987, substi- . . The Pyramid or Multilevel Sales Act does ndt operate as 
tuted "Chapter 57, Article 13 NMSA 1978" for "This act" an unconstitutional restraint of trade. State ex rel, Strat- 
and "Pyramid Promotional Schemes Act" for "Pyramid or ton v. Sinks, 1987-NMCA-092, 106 N.M. 213, 741 P.2d 435. 
Multilevel Sales Act." Given the potentially deceptive nature of pyramids, 

Applicability. — Section 15, Laws 1987, ch. 100, effec- there is a valid state interest in their regulation, and any 
tive June 19, 1987, provided that the act applies only to infringement on first amendment rights to free speech 
pyramid promotional schemes established, operated, ad- and assembly is both negligible and subordinate. State ex 
vertised or promoted on or after June 19, 1987. rel. Stratton v, Sinks, 1987-NMCA-092, 106°N.M. 213, 741 

P.2d 435. 
ANNOTATIONS Am. Jur. 2d, A.L.R, and C.J.S, references. — 67 Am, 

Constitutionality. — The Pyramid or Multilevel Sales Jur, 2d Sales § 86. 


Act is not unconstitutionally vague and overbroad. State 
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Enforceability of transaction entered into pursuant to Validity of pyramid distribution plan, 54 A.L.R.8d 217. 
referral sales arrangement, 14 A.L.R.3d 1420. 77A C.J.S. Sales § 1 et seq. 


5§7-13-2. Definitions. 


As used in the Pyramid Promotional Schemes Act: 

A. "compensation" includes a payment based on a sale or distribution made to a person who 
either is a participant in a pyramid promotional scheme or has the right to become a participant 
upon payment; 

B. "consideration" means the payment of cash or the purchase of goods, services or intangible 
property but does not include: 

(1) the purchase of goods or services furnished at cost to be used in making sales and not 
for resale; or 
(2) time and effort spent in pursuit of sales or recruiting activities; and 

C. "pyramid promotional scheme" means any plan or operation by which a participant gives 
consideration for the opportunity to receive compensation which is derived primarily from any 
person's introduction of other persons into participation in the plan or operation rather than from 
the sale of goods, services or intangible property by the participant or other persons introduced 
into the plan or operation. 


History: 1978 Comp., § 57-13-2, enacted by Laws Laws 1973, ch, 377, § 2, and enacted a new section, effec- 
1987, ch. 100, § 2. tive June 19, 1987, 

Repeals and reenactments. — Laws 1987, ch. 100, 
§ 2 repealed former 57-13-2 NMSA 1978, as enacted by 


57-13-3. Prohibition; defenses excluded. 


A. A person shall not establish, operate, advertise or promote a pyramid promotional scheme. . 

B. A limitation as to the number of persons who may participate or the presence of additional 
conditions affecting eligibility for the opportunity to receive compensation under the plan or op- 
eration does not change the identity of the scheme as a pyramid promotional scheme nor is it a 
defense under this article that a participant, on giving consideration, obtains any goods, services 
or intangible property in addition to the right to receive compensation. 


History: 1978 Comp., § 57-13-3, enacted by Laws Laws 1973, ch. 377, § 3, and enacted a new section, effec- 
1987, ch. 100, § 3. tive June 19, 1987. 

Repeals and reenactments, — Laws 1987, ch. 100, 
§ 3 repealed former 57-13-3 NMSA 1978, as enacted by 


57-13-4. Restraint of prohibited acts; restitution; penalties. 


A. Whenever the attorney general has reasonable belief that any person is using, has used or 
is about to use any method, act or practice which is declared by the Pyramid Promotional Schemes 
Act to be unlawful and that proceedings would be in the public interest, he may bring an action in 
the name of the state against that person to restrain, by temporary or permanent injunction, the 
use of such method, act or practice. The action may be brought in the district court of the county in 
which the person resides or has his principal place of business or in the district court in the county 
in which the person is using, has used or is about to use the practice which has been alleged to be 
unlawful under the Pyramid Promotional Schemes Act. The attorney general acting on behalf of 
the state shall not be required to post bond when seeking a temporary or permanent injunction. 

B- In any action brought under Subsection A of this section, the court may, upon petition of the 
attorney general, require that the person engaged in the unlawful practice make restitution to all 
persons of money, property or other things received from them in any transaction related to the 
unlawful practice; and it is further provided that if the court finds that a person is willfully us- 
ing or has willfully used a method, act or practice declared unlawful by the Pyramid Promotional 
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Schemes Act, the attorney general, upon petition to the court, may recover on behalf of the ataite a 
civil penalty not exceeding ten thousand dollars ($10,000) per violation. 


History: 1953 Comp., § 50-20-4, enacted by Laws or Multilevel Sales Act" in the three places that it ap- 
1978, ch. 377, § 4; 1987, ch. 100, § 4. pears in the section and made minor changes in language 
The 1987 amendment, effective June 19, 1987, substi- throughout the section. 


tuted "Pyramid Promotional Schemes Act" for "Pyramid 


57-13-5. Settlements. 


A. In lieu of beginning or continuing an action pursuant to the Pyramid Promotional Schemes 
Act, the attorney general may accept a written assurance of discontinuance of any practice in vio- 
lation of that act from the person who has engaged in the unlawful practice. The attorney general 
may require an agreement by the person engaged in the unlawful practice that by a date set by 
the attorney general and stated in the assurance, he will make restitution to all persons of money, 
property or other things received from them in any transaction related to the unlawful practice. 
All settlements are a matter of public record. 

B. A person need not accept restitution pursuant to an assurance. His acceptance of restitution 
bars recovery of any damages in any action by him or on his behalf against the same defendant on 
account of the same unlawful practice. 

C. A violation of an assurance entered into pursuant to this section is a violation of the Pyra- 
mid Promotional Schemes Act. 


History: 1953 Comp., § 50-20-5, enacted by Laws or Multilevel Sales Act" in Subsection A and Subsection C 
1973, ch, 377, § 5; 1987, ch. 100, § 5. and made a minor language change in Subsection A. 

The 1987 amendment, effective June 19, 1987, substi- 
tuted "Pyramid Promotional Schemes Act" for "Pyramid 


57-13-6. Private remedies. 


A. A person likely to be damaged by any method, act or practice which is declared by the 
Pyramid Promotional Schemes Act to be unlawful may be granted an injunction against it 
under the principles of equity and on terms that the court considers reasonable. Proof of mon- 
etary damage, loss of profits or intent to deceive or take unfair advantage of any person is not 
required. 

B. Costs shall be allowed to the prevailing party unless the court otherwise directs, The court 
may award attorneys’ fees to the prevailing party if: 

(1) the party complaining of an unlawful practice has brought an action which he knew to 
be groundless; or 

(2) the party charged with an unlawful practice has willfully engaged in the practice 
knowing it to be unlawful. 

C. The relief provided in this section is in addition to remedies otherwise available against the 
same conduct under the common law or other statutes of this state. 


History: 1953 Comp., § 50-20-6, enacted by Laws . or Multilevel Sales Act and the Unfair Practices,Act, de- 


1973, ch. 377, § 6; 1987, ch. 100, § 6. fendant's right to trial by jury was not infringed upon 

The 1987 amendment, effective June 19, 1987, in by the trial court's granting of a partial directed verdict 
Subsection A, substituted "Pyramid Promotional Schemes against him on the issue of liability and the court's re- 
Act" for "Pyramid or Multilevel Sales Act'' and deleted the, jection of requested jury instructions, including requested 
last sentence, which read: "Relief granted for the copying special interrogatories to the jury, where defendant failed 
of an article shall be limited to the prevention of confusion to file an answer to the complaint filed by the state, but 
or misunderstanding as to source." only filed a document entitled "Declaration of Status", and 


challenged the jurisdiction of the court and the constitu- 


ANNOTATIONS , tionality of the Pyramid or Multilevel Sales Act. State ex 
Failure to file answer bringing partial directed rel, Stratton v. Sinks, 1987- es 092, 106'N.M. 213, 741 
verdict. — In a civil suit by the state under the Pyramid P.2d AS8: 
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57-13-7. Penalties. 


Any person violating the Pyramid Promotional Schemes Act shall be deemed guilty of a fourth 
degree felony and shall be sentenced to a term of imprisonment pursuant to the provisions of Sub- 
sections A through C of Section 31-18-15 NMSA 1978 or fined not. less than one, thousand dollars 
($1,000) or more than ten thousand dollars ($10,000), or both. 


History: 1953 Comp., § 50-20-7, enacted by Laws The 1987 amendment, effective June 19, 1987, re- 
1973, ch. 877, § 7; 1987, ch. 100, § 7. wrote the section. 


57-13-8. Pyramid Promotional Schemes Act restitution fund. n 


A. All civil penalties collected under Section 57-13-4 NMSA 1978 shall be deposited in the 
state treasury in a fund to be designated as the "Pyramid Promotional Schemes Act restitution 
fund", which fund is hereby established and which shall be administered by the. attorney general. 
All expenditures from this fund shall be paid upon petition to the attorney general to those per- 
sons adequately establishing injury in money, property or other things in a transaction related to 
a practice declared unlawful under the Pyramid Promotional Schemes Act and who were unknown 
to the court at the time judgment was rendered. 

B. Excepting any amount then being considered as an expenditure pursuant to a petition un- 
der Subsection A of this section, the balance of a civil penalty collected shall be transferred to the 
state general fund eighteen months after collection. 


History: 1953 Comp., § 50-20-8, enacted by Laws this act" near the beginning, substituted "Pyramid Promo- 
1973, ch. 377, § 8; 1987, ch. 100, § 8. tional Schemes Act" for "Pyramid Sales Act" and made a 
The 1987 amendment, effective June 19, 1987, in minor language change. 


Subsection A, substituted "57-13-4 NMSA 1978" for "4. of 


57-13-9. Civil investigative demand. 


A. Whenever the attorney general has reason to believe that any person may be in possession, 
custody or control of an original or copy of any book, record, report, memorandum, paper, commu- 
nication, tabulation, map, chart, photograph, mechanical transcription or other tangible document 
or recording which he believes to be relevant to the subject matter of an investigation of a prob- 
able violation of the Pyramid Promotional Schemes Act, he may, prior to the institution of a civil 
proceeding, execute in writing and cause to be served upon the person a civil investigative demand 
requiring the person to produce documentary material and permit the inspection and copying of 
the material. The demand of the attorney general shall not be a matter of public record and shall 
not be published by him except by order of the court. 

B. Each demand shall: | 

(1) state the general subject matter of the investigation; 

(2) describe the classes of documentary material to be produced with reasonable certainty; 

(3) prescribe the return date within which the documentary material is to be produced, 
which in no case shall be less than ten days after the date of service; and 

(4) identify the members of the attorney general's staff'to whom such documentary mate- 
rial is to be made available for inspection and copying. 

C. No demand shall: 

(1) contain any requirement which would be unreasonable or improper if contained in a 
subpoena duces tecum issued by a court of this state; 

(2) require the disclosure of any documentary material which would be privileged or which 
for any other reason would not be required by a subpoena duces tecum issued by a court of this 
state; or 

(3) require the removal of any documentary material from the custody of the person upon 
whom the demand is served, except in accordance with the provisions of Subsection E of this section. 

D. Service of the demand may be made by: 
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(1) delivering a duly executed copy thereof to the person to be served or, if the person is not 
a natural person, to the statutory agent for the person or to any officer of the person to be served; or 
(2) delivering a duly executed copy thereof to the principal place of business in this state 
of the person to be served; or 
(3) mailing by registered or certified mail a duly executed copy of the demand addressed to 
the person to be served at his principal place of business in this state or, if the person has no place 
of business in this state, to his principal office or place of business. 

E. Documentary material demanded pursuant to the provisions of this section shall be pro- 
duced for inspection and copying during normal business hours at the principal office or place of 
business of the person served or may be inspected and copied at such other times and places as 
may be agreed upon by the person served and the attorney general. 

F, No documentary material produced pursuant to a demand, or copies thereof, shall, unless 
otherwise ordered by the district court in the county in which the person resides or has his prin- 
cipal place of business or the person is about to perform or is performing the practice which is 
alleged to be unlawful under the Pyramid Promotional Schemes Act, for good cause shown, be 
produced for inspection or copying by anyone other than an authorized employee of the attorney 
general, nor shall the contents be disclosed to anyone other than an authorized employee of une 
attorney general or in court in an action relating to a violation of that act. 

G. At any time before the return date of the demand, a petition to set aside the demand, modify 
the demand or extend the return date of the demand may be filed in the district court in the county 
in which the person resides or has his principal place of business or is about to perform or is per- 
forming the practice which is alleged to be unlawful under the Pyramid Promotional Schemes Act, 
and the court upon a showing of good cause may set aside the demand, modify it or extend the 
return date of the demand. 

H. After service of the investigative demand upon him, if any person neglects.or refuses to 
comply with the demand, the attorney general may invoke the aid of the court in the enforcement 
of the demand. In appropriate cases, the court shall issue its order requiring the person to appear 
and produce the documentary material required in the demand and may, upon failure of the per- 
son to comply with the order, punish the person for contempt. 

I. This section shall not be applicable to criminal prosecutions. 


History: 1953 Comp., § 50-20-9, enacted by Laws 
1978, ch. 377, § 9; 1987, ch. 100, § 9. 

The 1987 amendment, effective June 19, 1987, substi- 
tuted "Pyramid Promotional Schemes Act" for "Pyramid 


or Multilevel Sales Act" in Subsections A, F, and G-and 
made minor changes in language in the same subsections. 


57-13-10. Repealed. 


Repeals. — Laws 1987, ch. 100, § 16, effective June 19, 
1987, repealed 57-13-10 NMSA 1978, as enacted by Laws 
1973, ch, 877, § 10, relating to registering of pyramid or 


57-13-11. Regulations. 


multilevel sales companies with the attorney general and 
the designation of the secretary of state as their agent for 
service of process. 


The attorney general is empowered to issue and file as required by law all regulations necessary 
to implement and enforce any provision of the Pyramid Promotional Schemes Act. A violation of 


these regulations shall be unlawful. 


History: 1953 Comp., § 50-20-11, enacted by Laws 
1973, ch. 377, § 11; 1987, ch. 100, § 10. 


57-13-12. Construction. 


The 1987 amendment, effective June 19, 1987, substi- 
tuted "Pyramid Promotional Schemes Act” for "Pyramid 
or Multilevel Sales Act." 


The Pyramid Promotional Schemes Act neither enlarges nor diminishes the rights of parties in 


private litigation. 
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History: 1953 Comp., § 50-20-12, enacted by Laws The 1987 amendment, effective June 19, 1987, substi- 
1973, ch. 377, § 12; 1987, ch. 100, § 11. tuted "Pyramid Promotional Schemes Act" for "Pyramid 
: or Multilevel Sales Act." 


57-13-13. Enforcement. 


In order to promote the uniform administration of the Pyramid Promotional Schemes Act in 
New Mexico, the attorney general is to be responsible for its enforcement, but he may in appropri- 
ate cases delegate this authority to the district attorneys of the state, and, when this is done, the 
district attorneys shall have every power conferred upon the attorney general by that act. 


History: 1953 Comp., § 50-20-13, enacted by Laws or Multilevel Sales Act" near the beginning and made a 
1973, ch. 377, § 13; 1987, ch. 100, § 12. minor language change near the end of the section. 

The 1987 amendment, effective June 19, 1987, substi- 
tuted "Pyramid Promotional Schemes Act" for "Pyramid 


57-13-14. Advertising media excluded. 


The Pyramid Promotional Schemes Act does not apply to publishers, broadcasters, printers or 
other persons engaged in the dissemination of information or reproduction of printed or pictorial 
matters who publish, broadcast or reproduce material without actual knowledge of its being in 
violation of that act. 


History: 1953 Comp., § 50-20-14, enacted by Laws or Multilevel Sales Act" and made a minor language 
1978, ch. 377, § 14; 1987, ch. 100, § 13. change at the end of the section. 

The 1987 amendment, effective June 19, 1987, substi- 
tuted "Pyramid: Promotional Schemes Act" for "Pyramid 


57-13-15. Issuance of ne exeat. 


Whenever the attorney general has reasonable belief that any person is using or is about to use 
any method, act or practice which is declared by the Pyramid Promotional Schemes Act to be un- 
lawful, and whenever the attorney general has reasonable belief that any such person is about to 
remove himself from New Mexico, or is about to remove his property or assets from New Mexico, 
the attorney general may petition the appropriate district court for a writ of ne exeat, and the 
court may forbid any such person from leaving New Mexico or removing his property or assets 
from New Mexico until a determination of the issues has been made. 


History: 1953 Comp., § 50-20-15, enacted by Laws Applicability. — Section 15, Laws 1987, ch. 100, effec- 
1978, ch. 377, § 15; 1987, ch. 100, § 14. tive June 19, 1987, provided that the act applies only to 

The 1987 amendment, effective June 19, 1987, sub- pyramid promotional schemes established, operated, ad- 
stituted "Pyramid Promotional Schemes Act" for "Pyra- vertised or promoted on or after June 19, 1987, 


mid or Multilevel Sales Act" and made minor language 
changes throughout the section. 


57-13-16. Posting of bond. 


The court may require any such person to post a ne exeat bond conditioned on such person's ap- 
pearance at all hearings on the matter at issue. 


History: 1953 Comp., § 50-20-16, enacted by Laws 
1973, ch. 377, § 16. 


57-13-17, Hearing after incarceration. 

No such person shall be incarcerated for failure to post said ne exeat bond for longer than 
seventy-two hours, Sundays excepted, without the benefit of a hearing before the court setting said 
bond. Such hearing shall be held as soon as possible after incarceration. 
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57-13-18 


History: 1953 Comp., § 50-20-17, enacted by uaiSY 8 
1973, ch. 377, § 17. 


57-13-18. Sureties on bond. 


TRADE PRACTICES AND REGULATIONS 


57-14-3 


The sureties upon any bond, shall in all cases justify as to their sufficiency; and the clerk of the 
district court taking such bond shall certify his approval of the same, as to form and the manner of 
its execution and to the sufficiency of the sureties thereon. 


History: 1953 Comp., § 50-20-18, enacted by Laws 
1973, ch. 377, § 18. 


ARTICLE 14 


Price Discrimination 


Sec. 

57-14-1. Short title, 

57-14-2.. Definitions, 

57-14-8. Discrimination unlawful. 

57-14-4. Meeting competitive price a defense. 
57-14-5. Commissions and brokerages unlawful. 


57-14-1. Short title. 


Sec. 

57-14-6, Customer discrimination. 
57-14-7. Cooperatives exempt. 
57-14-8. Injunctive relief; damages. 
57-14-9. Illegal contracts. 


This act [57-14-1 through 57-14-9 NMSA 1978] may be cited as the "Price Discrimination Act". 


History: 1953 Comp., § 49-11-1, enacted by Laws 
1961, ch. 229, § 1. 

Cross references. — For restraints of trade generally, 
see 57-1-1 NMSA 1978 et seq. 


ANNOTATIONS 


Act parallels federal act. — The Price Discrimina- 
tion Act (57-14-1 to 57-14-9) adopted by the New Mexico 


57-14-2. Definitions. 


As used in the Price Discrimination Act: 


legislature, except for its provision permitting damages, 
closely parallels the Robinson-Patman Act, adopted: by 
congress as an amendment to the Clayton Anti-Trust 
Act, 15. U.S.C. § 13 (1976). Jay Walton :Enters:, Inc. v. Rio 


_ Grande Oil Co., 1987-NMCA-070, 106 N.M. 55, 738 P.2d 


927, cert. denied, 106 N.M. 7, 738 P.2d 125. 


A. "person" means an hag ake partnership, Ey Siete corporation, joint-stock company or 


business trust; 


B. "price" means the net price to the buyer after deduction of all discounts; rebates or other 


price concessions paid or allowed by the seller; 


C. "commerce" means trade within this state; and 
D. "commodity" means any movable article or any commercial service sold in commerce. 


History: 1953 Comp., § 49-11-2, enacted by Laws 
1961, ch. 229, § 2; 1965, ch. 301, § 1. 


57-14-3. Discrimination unlawful. 


A. Itis unlawful for any person engaged in commerce, either directly or indirectly, intention- 
ally, for the purpose of destroying competition or eliminating a competitor, to: 
(1) discriminate in price between different purchasers of commodities of like grade and 


quality; or 


(2) discriminate in price between different sections, communities or cities in this state 


where the effect is to lessen competition substantially, to create a monopoly in any line of commerce 
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57-14-4 


PRICH DISCRIMINATION 


57-14-4 


or to injure, destroy or prevent competition with any person who grants or knowingly receives the 
benefit of the discrimination, or with customers of either. 


B. This section does not prevent: 


(1) allowance for differences in cost of manufacture, sale or delivery resulting from differ- 
ing methods or quantities in which commodities are sold or delivered; 

(2) persons engaged in selling goods, wares or merchandise in commerce from selecting 
their own customers in bona fide transactions not in restraint of trade; or 

(3) price changes in response to changing conditions affecting the market or marketability 


of goods. 


History: 1953 Comp., § 49-11-3, enacted by Laws 
1961, ch. 229, § 3. 


& 


ANNOTATIONS 


Allowance of rebates. — Because of the similarities 
between the Price Discrimination Act (57-14-1 to 57-14-9) 
and the Robinson-Patman Act, the courts look to the fed- 
eral law for assistance in interpretation and application 
of the state act, and rebates allowed upon the purchase 
of goods are permissible under the Robinson-Patman Act 
when; there is no discrimination between buyers of the 
same classification and the rebates do not stifle competi- 
tion or create a monopoly. Jay Walton Enters., Inc. v. Rio 
Grande Oil Co., 1987-NMCA-070, 106 N.M. 55, 738 P.2d 
927, cert. denied, 106 N.M. 7, 738 P.2d'125. 

Price differentials proper if based on valid cri- 
teria. — It is not a violation of the Price Discrimination 
Act (57-14-1 to 57-14-9 NMSA 1978) for a distributor to 
establish price differentials for the produce sold based on 
factors which are not designed or intended to eliminate 
competition or to create a monopoly, but which instead are 
based upon other valid criteria, such as cost differentials 
due to geographic proximity. Jay Walton Enters., Inc. v, Rio 
Grande Oil Co., 1987-NMCA-070, 106 N.M. 55, 738 P.2d 
927, cert. denied, 106 N.M. 7, 738 P.2d 125. 

No violation where price variations for purpose 
of equal profit. — Since the issue of competition involves 
questions of geographic proximity and marketing prac- 
tices, where defendant company had distributed entirely 
through jobbers and with ‘the company itself absorbing 


any loss as a result of price reductions in the area dur-: 


ing the period in question so that all jobbers retained the 
same profit margin before and after the alleged price dis- 


crimination, and furthermore, where the nearest jobber 


to plaintiff was too distant geographically (54 miles) to 
be considered in competition with him, it was held that 
plaintiff itself negated any possibility of establishing a 
competitive relationship with defendant under either the 
United States or New Mexico antitrust laws, and that de- 
fendant's pricing policies, different from the policies of the 
other defendants, were inconsistent with plaintiffs' con- 
spiracy count which basically alleged selective price re- 
ductions to monopolize the gasoline distributors market; 
thus, in the absence of any basis for allegations of compe- 
tition or conspiracy on the part of defendant, the claims 
against it were dismissed and its motion for summary 
judgment was granted. Ingram v. Phillips Petroleum Co., 
252 F. Supp. 674 (D.N.M. 1966). 

Offsetting depressed prices in one locality by rais- 
ing them in another. — Price discrimination statutes are 
designed to prevent a business from destroying competition 
through unfair pricing practices, such as, for example, de- 
pressing prices in one locality where there is competition 


and offsetting the loss by raising prices in another area 
where there is little or no competition. Jay Walton Enters., 
Inc. v. Rio Grande Oil Co., 1987-NMCA-070, 106 N.M. 55, 
738 P.2d 927, cert. denied, 106 N.M. 7, 738 P.2d 125. 

Functional availability of rebate plan. — The no- 
tion that a rebate plan must be "functionally available", 
is not expressly recognized in either this section or in the 
federal counterpart, § 2(a) of the Robinson-Patman Act, 
15 U.S.C. § 13(a) and, although circumstances may exist 
in which a rebate plan or. discount allowance may not be 
functionally available, the facts did not give rise to a basis 
for such finding. Jay Walton Enters., Inc. v, Rio Grande Oil 
Co., 1987-NMCA-070, 106 N.M. 55, 738 P.2d 927, cert. de- 
nied, 106 N.M. 7, 738 P.2d 125, 

"Good faith" as a defense. — It is a defense to an ac- 
tion alleging price discrimination under the New Mexico 
Price Discrimination Act (57-14-1 to 57-14-9 NMSA 1978) 
to show that defendants acted in "good faith" and did not 
intend their actions to create a monopoly or to unlawfully 
discriminate against a competitor. Jay Walton Enters., Inc. 
v. Rio Grande Oil Co., 1987-NMCA-070, 106 N.M. 55, 738 
P.2d 927, cert. denied, 106 N.M. 7, 738 P.2d 125. 

Anti-competitive intent is question of fact for fact 
finder. — Whether a rebate plan was fashioned with an in- 
tention of injuring or destroying competition and whether 
defendants' actions tended to curtail or destroy competition 
are questions of fact for the fact finder. Jay Walton Enters., 
Inc. v, Rio.Grande Oil Co., 1987-NMCA-070, 106 N.M. 55, 
738 P.2d 927, cert. denied, 106 N.M. 7, 738 P.2d 125. 

Averments of intrastate and interstate price dis- 
crimination avoid dismissal. — Assuming, arguendo, 
that the New Mexico antitrust and price discrimination 
statutes involved apply only to intrastate commerce, 
plaintiffs' affidavit accompanying their opposition to the 
defendant's motions to dismiss averred that plaintiffs 
complained of unfair competition within New Mexico as 
well as between New Mexico and Texas distributors, and 
since the mere fact that plaintiffs' volume had increased 
would not negate the possibility of actual harm, the mo- 
tions to dismiss were denied. Ingram v. Phillips Petroleum 
Co., 252 F. Supp. 674 (D.N.M. 1966). 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 54A 
Am. Jur. 2d Monopolies, Restraints of Trade and Unfair 
Trade Practices §§ 1069, 1071. 

Giving of trading stamps, premiums, or the like, as vio- 
lation of statute prohibiting sales below cost, 70 A.L.R.2d 
1080. 

Validity, construction, and application of state statute 
forbidding unfair trade practice or competition by dis- 
criminatory allowance of rebates, commissions, discounts, 
or the like, 41 A.L.R.4th 675, 

87 C.J.S. Trademarks, Tradenames and Unfair Compe- 
tition § 244, 


57-14-4. Meeting competitive price a defense. 


It is a defense to any action under this act [57-14-1 through 57-14-9 NMSA 1978] to show that 
the seller's lower price, payment or furnishing of services or facilities to any purchaser, was made 
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57-14-5 TRADE PRACTICES AND REGULATIONS 57-14-7 


in good faith to meet equally low prices of a competitor or the services or facilities furnished by a 
competitor. 


History: 1953 Comp., § 49-11-4, enacted by Laws intend their actions to‘create a monopoly or to unlawfully 
1961, ch. 229, § 4. discriminate against a competitor, Jay Walton Enters, Inc. 
v. Rio Grande Oil Co., 1987-NMCA-070, 106 N.M. 55, 738 

ANNOTATIONS P.2d 927, cert: denied, 106 N.M. 7, 738 P.2d 125. 
"Good faith" as a defense. — It is a defense to an ac- _ Am. Jur, 2d, A.L.R. and C.J.S, references. — Meet- 
tion alleging price discrimination under the New Mexico ing competition defense under § 2(b) of Clayton Act, as 
Price Discrimination Act (57-14-1 to 57-14-9 NMSA 1978) amended by Robinson-Patman Act (15 U.S.C.A. § 18(b)), 


to show that defendants acted in "good faith" and did not 164 A.L.R. Fed, 633. 


57-14-5. Commissions and brokerages unlawful. 


It is unlawful for any person engaged in commerce to pay, grant, receive or accept anything 
of value as a commission, brokerage or other compensation, or any allowance or discount in lieu 
thereof, except for services rendered in connection with the’sale or purchase of goods, wares or 
merchandise. It is unlawful for either party to the transaction to pay or grant anything of value as 
a commission, brokerage or other compensation, or any allowance or discount to the other party 
to the transaction or to any agent, representative or other intermediary acting for, on behalf of or 
subject to direct or indirect control of the other party to the transaction. 


History: 1953 Comp., § 49-11-5, enacted by Laws : Validity, construction, and application of state statute 


1961, ch, 229, § 5. forbidding unfair trade practice’ or: competition by dis- 
criminatory allowance of rebates, commissions, discounts, 
ANNOTATIONS or the like, 41 A.L.R.4th 675. 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 54A 
Am, Jur. 2d Monopolies, Restraints of Trade and Unfair 
Trade Practices § 1070. 


57-14-6. Customer discrimination, 


It is unlawful for any person engaged in commerce: 

A. to pay or contract for payment of anything of value to or for the benefit of a pastor er as com- 
pensation for any services or facilities furnished by or through the customer in connection with the 
processing, handling, sale or offering for sale of any products or commodities manufactured, sold or 
offered for sale unless the payment or compensation is available on proportionally equal terms to 
all other customers competing in the distribution of the products or commodities; , 

B. ' to discriminate in favor of one purchaser against another purchaser of a commodity bought 
for resale, with or without processing, by contracting to furnish or furnishing, or by contributing 
to the furnishing of any services or facilities connected with the processing, handling, sale or offer- 
ing for sale of the commodity purchased on terms not accorded to all panenaaere on proporttnteaty 
equal terms; or 

C. -knowingly to induce or receive a.diserimination in price which is prohibited by the Price 
Discrimination Act. 


History: 1953 Comp., § 49-11-6, enacted by Laws 
1961, ch. 229, § 6, 


57-14-7. Cooperatives exempt. 


Nothing in the Price Discrimination Act prevents a cooperative association from returning to its 
members, producers or consumers the whole or any part of the net earnings or surplus resulting from 
its trading operations, in proportion to their purchases or sales from, to or through the cooperative. 


History: 1953 Comp., § 49-11-7, enacted by Laws 
1961, ch. 229, § 7. 
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57-14-8 | FALSE'ADVERTISING 57-15-1 


57-14-8. Injunctive relief; damages. 


A. Any person injured by any violation, or who will be injured from any threatened violation 
of the Price Discrimination Act may maintain an action in'the district court to enjoin the violation 
or threatened violation. If a violation or threatened violation is established, the court shall enjoin 
it and the plaintiff may recover threefold, the amount of Gaunagen sustained, costs of suit and a 
reasonable attorney fee. 

B. Any person injured by any violation of the Price iacuaiditinn Act may maintain an action 
in the district court for damages alone and the measure of damages is the same as that prescribed 
in Subsection A of this section. 

C. In any action under this section, upon proof that he has been unlawfully discriminated 
against by the defendant, the plaintiff shall be presumed to have sustained damages equal to the 
monetary amount or equivalent of the unlawful discrimination and in addition, he may establish 
further damages sustained asa result of the discrimination. 

D. Where a defendant's trade or industry has an established cost survey for the localities in 
which the offense was committed, it is competent evidence to prove the costs of the defendant in an 
action under the Price Discrimination Act. 


History: 1953 Comp., § 49-11-8, enacted by Laws », ANNOTATIONS - 


RECUR DURE Am. Jur. 2d, A.L.R. and C.J.S. references. —_ 87 
CAS. Trademarks: Tradenames and Unfair Pali ot 
§ 245, 


§7-14-9. Illegal contracts. 


Any express or implied contract made by any person in violation of the Price Discrimination Act 
is an illegal contract and no action for enforcement shall be maintained in‘any court in this state. 


History: 1953 Comp., § 49-11-9, enacted by Laws ANNOTATIONS 


eal ERE Law reviews. — For article, "New Mexico Restraint 


of Trade Statutes - A Legislative Proposal," see 9 N.M.L. 
Rev. 1 (1978-79). 


ARTICLE 15 
Wales Advertising 

Sec. Sec , 

57-15-1. False advertising unlawful. 57-15-6.. Civil investigative demand. 
57-15-2. False advertising defined, ' 57-15-7, Regulations. 

57-15-3. Notice of proposed action. 57-15-8. Enforcement. 

57-15-4. Civil penalty. 57-15-9. Construction, 

57-15-5. Injunctions to prevent violation. 57-15-10. Exceptions. 


57-15-1. False advertising unlawful. 


False advertising in the conduct of any business, trade or commerce or in the furnishing of any 
service in this state is hereby declared unlawful. 


History: 1953 Comp., § 49-12-1, enacted by Laws Validity, construction, and application of statutes or or- 
1965, ch. 79, § 1. | dinances directed against false or fraudulent statements 
ANNOTATIONS _ in advertisements, 89 A.L.R, 1004. 


Am. Jur. 2d, A.L.R. and C.J.S. references, — 3 Am. 
Jur. 2d Advertising §§ 3, 7 et seq. 
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57-15-2 TRADE PRACTICES AND REGULATIONS 57-15-65 


57-15-2. False advertising defined. 


The term false advertising means advertising, including labeling; which is misleading in any 
material respect; and in determining whether any advertising is misleading, there shall be taken 
into account (among other things) not only representations made by statement, word, design, de- 
vice, sound or any combination thereof, but also the extent to which the advertising fails to reveal 
facts material in the light of such representations with respect to the commodity to which the ad- 
vertising relates under the conditions prescribed in said advertisement, or under such conditions 
as are customary or usual. 


History: 1958 Comp., § 49-12-2, enacted by Laws Actionable nature of advertising impugning quality or 
1965, ch. 79, § 2; 1967, ch. 270, § 1. worth of merchandise or products, 42 A.L.R.4th 318. 

What goods or property are "used," "secondhand," or 

ANNOTATIONS ' the like, for purposes of state consumer laws prohibiting 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Valid- claims that such items are new, 59 A.L.R.4th 1192, 
ity, construction, and effect of laws or regulations requir- ; 
ing merchants to affix sale price to each item of consumer 

goods, 7 A.L.R.4th 792. 


57-15-38. Notice of proposed action. 


Before the attorney general commences an action pursuant to Section 4 [57-15-4 NMSA 1978] 
of this article he shall be required to give the person against whom such action is contemplated 
appropriate notice by certified mail and an opportunity to show either orally or in writing why 
such action should not be commenced. In such showing, said person may present, among other 
things, that the advertisement is subject to and complies with the rules and regulations of, and the 
statutes. administered by the federal trade commission or any official department, division, com- 
mission or agency of this state. . 


History: 1953 Comp., § 49-12-3, enacted by Laws 
1965, ch, 79, § 3. 


57-15-4, Civil penalty. 


Any person, firm, corporation or association or agent or employee thereof who engages in any 
of the acts or practices made unlawful by this act [57-15-1 through 57-15-5, 57-15-9, 57-15-10 
NMSA 1978] shall be liable to a civil. penalty of not more than five hundred dollars ($500) for 
each violation, which shall inure to this state and may be recovered in a civil action brought by 
the attorney general or, with his consent, the district attorney of the district where the act is com- 
mitted. In any such action it shall be a complete defense that the advertisement is subject to and 
complies with the rules and regulations of, and the statutes administered by the federal trade 
commission. 


History: 1958 Comp., § 49-12-4, enacted by Laws 
1965, ch. 79, § 4. 


57-15-5. Injunctions to prevent violation. 


A. The attorney general of the state of New Mexico or the district attorney of the district in 
which the violation occurs or a private citizen may bring an action in the name of the state against 
any person to restrain and prevent any violation of this act [57-15-1 through 57-15-5, 57-15-9, 57- 
15-10 NMSA 1978]. Any proceeding initiated under this section by a private citizen shall be initi- 
ated on his behalf and all others similarly situated. 
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57-15-6 FALSE ADVERTISING 57-15-6 


B. . The court in exceptional cases brought by private citizens may award reasonable attorneys’ 
fees to the prevailing party. Costs or attorneys' fees may be assessed against a defendant only if 
the court finds that he has willfully engaged in false advertising. 


History: 1953 Comp., § 49-12-5, enacted by Laws ANNOTATIONS 


1965, ch. 79, § 5. ; 
Cross references. —— For class action suits generally, Am, Jur, 2d, A.L.R. and C.J.S. references. — ‘Avail- 


Rule 1-023 NMRA. ability of permanent injunction under § 13(b) of Federal 
pis es Trade Commission Act (15 USC § 53(b)), 70 A.L.R. Fed. 716, 


57-15-6. Civil investigative demand. 


A. Whenever the attorney general has reason to believe that any person may be in possession, 
custody or control of an original or copy of any book, record, report, memorandum, paper, commu- 
nication, tabulation, map, chart, photograph, mechanical transcription or other tangible document 
or recording which he believes to be relevant to the subject matter of an investigation of a prob- 
able violation of Section 57-15-1 NMSA 1978, he may prior to the institution of a civil proceeding, 
execute in writing and cause to be served upon the person, a civil investigative demand requiring 
such person to produce documentary material and permit the inspection and copying of the mate- 
rial. The demand of the attorney general shall not be a matter of public record and shall not be 
published by him except by order of the court. 

B. Each demand shall: 

(1) state the general subject matter of the investigation; 

(2) describe the classes of documentary material to be produced with reasonable specific- 
ity; , 
(3) prescribe the return date within which the documentary material is to be produced, 
which in no case shall be less than ten days after the date of service; and 

(4) identify the members of the attorney general's staff to whom such documentary mate- 
rial is to be made available for inspection and copying. | 

C. No demand shall: 

(1) contain any requirement which would be unreasonable or improper if contained in a 
subpoena duces tecum issued by a court of this state; or 

‘(2) require the disclosure of any documentary material which would be privileged, or 
which for any other reason would not be required by a subpoena duces tecum issued by a court of 
this state; 

(8) require the removal of documentary material from the custody of the person upon 
whom the demand is served except in accordance with the provisions of Subsection E. 

D. Service of the demand may be made by: 

(1) delivering a duly executed copy thereof to the person to be.served, or if the person is 
not a natural person, to the statutory agent for the person or to any officer of the person to be 
served; or . 
| (2) delivering a duly executed copy thereof to the principal place of business in this state 
of the person to be served; or 

(3) mailing by registered or certified mail a duly executed copy of the demand addressed to 
the person to be served at his principal place of business in this state, or, if the person has no place 
of business in this state, to his principal office or place of business. 

E. Documentary material demanded pursuant to the provisions of this section shall be pro- 
duced for inspection and copying during normal business hours at the principal office or place of 
business of the person served, or at such other times and places as may be agreed upon by the 
person served and the attorney general. 

F. No documentary material produced pursuant to a demand, or copies thereof, shall unless 
otherwise ordered by the district court in the county in which the person resides or has his princi- 
pal place of business or in the district court of the county in which the person is [performing] or is 
about to perform the practice which is alleged to be unlawful under Section 57-15-1 NMSA 1978, 
for good cause shown, be produced for inspection or copying by anyone other than an authorized 
employee of the attorney general, nor shall the contents thereof be disclosed to anyone other than 
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57-15-7 TRADE PRACTICES AND REGULATIONS 57-15-10 


an authorized employee of the attorney general, or in a court in an action relating to the violation 
of Section 57-15-1 NMSA 1978. 

G. At any time before the return date of the demand a petition to set aside the demand, modify 
the demand or extend the return date thereof may be filed in the district court in the county in 
which the person resides or has his principal place of business or in the district court of the county 
in which the person is [performing] or is about to perform the practice which is alleged to be un- 
lawful under Section 57-15-1 NMSA 1978, and the court upon a showing of good cause may set 
aside the demand, modify it or extend the return date of the demand. 

H. After service of the investigative demand upon him, if any person neglects or refuses to 
comply with the demand, the attorney general may invoke the aid of the court in the enforcement 
of the demand. In appropriate cases the court shall issue its order requiring the person to appear 
and produce the documentary material required in the demand and may upon failure of the pers 
son to comply with the order punish the person for contempt. 

I. This section shall not be applicable to criminal prosecution. 


History: 1953 Comp., § 49-12-5.1, enacted by Laws Cross references. — For subpoenas for the production 
1967, ch. 270, § 2. of documentary evidence, see Rule 1-045B NMRA. 


57-15-7. Regulations. 


The attorney general is empowered to issue and file as required by law all regulations necessary 
to implement and enforce any provision of this act [57-15+2, 57-15-6 through 57-15-8 NMSA 1978]. 


History: 1953 Comp,, § 49-12-5.2, rE Aae, by Laws 
1967, ch. 270, § 3. 


57-15-8. Enforcement. 


In order to promote the uniform administration of this act [57-15-2, 57-15-6 through 57-15-8 
NMSA 1978] in New Mexico, the attorney general is to be responsible for its enforcement, but he 
may in appropriate cases delegate this authority to the district attorneys of the state and when 
this is done, the district attorneys shall have every power conferred, spa the eeTLe, general by 
this act. . 


History: 1953 Comp., § 49-12-5.3, enacted by Laws 
1967, ch. 270, § 4. 


57-15-9. Construction. 


This Sct [57-15-1 through 57-15-5, 57- 15-9, 57-15-10 NMSA 1978] nether enlarges nor dimin- 
ishes the rights of parties in private litigation. 


History: 1953 Comp., § 49-12-6, enacted by Laws 
1965, ch. 79, § 6. 


57-15-10. Exceptions. 


Nothing in this article [57-15-1 through 57-15-5, 57-15-9, 57-15-10 NMSA 1978] shall apply to 
any television or sound radio broadcasting station or to any publisher or printer of a newspaper, 
magazine or other form of printed advertising who broadcasts, publishes or prints such advertise- 
ment, 


History: 1953 Comp., § 49-12-7, enacted by Laws 
1965, ch. 7%, § 7. 
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57-16-1 MOTOR VEHICLE DEALERS FRANCHISING 57-16-2 


ARTICLE 16 


Motor Vehicle Dealers Franchising 


See: Sec. 
57-16-1, Declaration of policy. 57-16-8. Unreasonable restrictions; site control agree- 
57-16-2. Application of act. ments; exclusive use agreements. 
57-16-3. Definitions. 57-16-9. Franchise renewal; termination; anticipatory 
57-16-4, Unlawful acts; dealers. termination. 
57-16-5. Unlawful acts; manufacturers; distributors; rep- §7-16-9.1. Succession to motorcycle dealership. 
resentatives, 57-16-9.2, Motor vehicle dealers; termination of fran- 
57-16-5.1. Prohibition on denial of claims based on tech- chise; return of inventory. 
nical errors. 57-16-9.8. Motor vehicle dealers; termination of fran- 
57-16-5.2. Used vehicles; do not drive or stop sale orders; chise; return of inventory; exceptions. 
duty to provide parts or equipment; com- 57-16-10. Refunds; discounts, 
pensation for delay. 57-16-11. . Injunction. 
§7-16-6. Obligations; statement of compensation. 57-16-12, Venue of suits; relief. 
§7-16-6.1. Motorcycle dealers; new product; franchise or 57-16-18. Right of action; damages. 
sales agreement. _ 57-16-14. Limitations on suits. 
57-16-6.2. Recreational vehicles; franchise agreements, 57-16-15. Price schedule change. 
57-16-7. Warranty and recall claims; payment. — ' 67-16-16. Penalty. 


57-16-7.1. Sales and service incentives; audit. 


57-16-1. Declaration of policy. 


The distribution and sale of motor vehicles in this state vitally affects the general economy of 
the state and the public interest and welfare of its citizens. It is the policy of this state and the 
purpose of this act to exercise the state's police power to ensure a sound system of distributing and 
selling motor vehicles and regulating the manufacturers, distributors, representatives and dealers 
of those vehicles to provide for compliance with manufacturer's warranties, and to prevent frauds, 
unfair practices, discriminations, impositions and other abuses of our citizens. 


History: 1953 Comp., § 64-37-1, enacted by Laws Am. Jur. 2d, A.L.R. and C.J.S. references. — 7A Am. 
1978, ch. 6, § 1. Jur. 2d Automobiles and Highway Traffic §§ 394, 396. 
Compiler's notes, — The term "this act", referred to in Regulation or licensing of business of selling: motor ve- 
the second sentence, means Laws 1973, Chapter 6, which hicles, 57 A.L.R.2d 1265, 7 A.L.R.38d 1173. 
appears as 57-16-1 to 57-16-6, 57-16-7 to 57-16-9, and 57- Validity and construction of statute regulating deal- 
16-10 to 57-16-16 NMSA 1978. The reference probably ings between automobile manufacturers, distributors and 
should be to all of Chapter 57, Article 16 NMSA 1978. dealers, 7 A.L.R.3d 1178, 82 A.L.R.4th 624, 51 A.L.R. Fed. 
812. 
ANNOTATIONS Validity, construction, and application of state statutes 


Law reviews. — For comment, "State v. Galio: An Ad- regulating dealings between automobile manufacturers, 


ministrative Search?," see 9 N.M.L. Rev. 419 (1979). dealers, and franchisees, 82 A.L.R.4th 624. 
Annual Survey of New Mexico Commercial Law, see 17 
N,M.L. Rev. 219 (1987). 


57-16-2. Application of act. 


The provisions of this act shall apply to all persons, manufacturers, representatives, distribu- 
tors and dealers and to all written or oral agreements between a manufacturer, distributor or 
representative with a motor vehicle dealer including, but not limited to, the franchise offering, the 
franchise agreement, sales of goods, services or advertising, leases or mortgages of real or personal 
property, promises to pay, security interest, pledges, insurance contracts, advertising contracts, 
construction or installation contracts, servicing contracts and all other such agreements in which 
the manufacturer, distributor or representative has any direct or indirect interest. 


History: 1953 Comp., § 64-37-2, enacted by Laws ANNOTATIONS 
1973, ch, 6, § 2. 

Compiler's notes. — The term "this act", referred to in 
the second sentence, means Laws 1973, Chapter 6, which 


Inapplicable to prospective franchisees. — This 
article does not govern manufacturers' dealings with pro- 


appears as 57-16-1 to.57-16-6, 57-16-7 to 57-16-9, and 57- spective franchisees, nor does it provide in explicit terms 
16-10 to 57-16-16 NMSA 1978. The reference probably ‘protection for that class. Key v. Chrysler Motors Corp., 
should be to all of Chapter 57, Article 16 NMSA 1978. 1996-NMSC-038, 121 N.M. 764, 918 P.2d 350. 
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Taken as a whole, this article does not afford protection _ 
to every prospective purchaser of an automobile franchise; 


the Act provides for standing in broad terms, but it links 


standing to forbidden conduct, in specific terms. Key v, 


Chrysler Motors Corp., 1996-NMSC-038, 121 N.M. 764, 
918 P.2d 350. 

Reducing award of costs based on financial dis- 
parity between parties, — The district court abused its 
discretion when, without evidence, it reduced a cost award 
to defendant because of the financial disparity between 


‘TRADE PRACTICES AND REGULATIONS 


57-16-3 


the parties, plaintiff's perceived inability to pay all of de- 
fendant's costs, and the chilling effect that a large cost 
award might have on future litigation under this article. 
Key v, Chrysler. Motors Corp., 2000-NMSC- 010, 128 N.M. 


739, 998 P.2d 575. 


This article (57-16-1 to 57-16-16 NMSA 1978) ap- 
plies to manufacturers, representatives, distribu- 
tors and dealers of self-propelled agricultural machines 
and equipment which may travel upon the public high- 
ways of New Mexico. 1974 Op. Att'y Gen. No. 74-25. 


57-16-3. Definitions. _ 


As used in Chapter 57, Article 16 NMSA 1978: 

A. "current price" means an amount equal to the price listed in the manufacturer's or distribu- 
tor's printed price list in effect when the franchise is terminated, less applicable trade and cash 
discounts; : 

B. "dealer cost" means‘an amount equal to the sum of the original invoice price that the dealer 
paid for inventory and the cost of the delivery of the inventory from the manufacturer or distribu- 
tor to the dealer, less applicable discounts; 

C. "designated family member" means a spouse, child, grandchild, parents brother or sister of 
a deceased or incapacitated dealer who is entitled to inherit the dealer's ownership interest in the 
dealership under the terms of a will or the laws of intestate succession in this state. In the case of 
an incapacitated dealer, the term means the person appointed by a court as the legal representa- 
tive of the dealer's property. The term also, includes the appointed and qualified personal repre- 
sentative and the testamentary trustee of a deceased dealer. However, the term shall be limited to 
mean only that individual designated by a dealer in a written document filed with the manufac- 
turer, distributor or representative in the event that such a document has been filed; 

D. "distributor" means any person who distributes or sells new or used motor vehicles to deal- 
ers and who is not a manufacturer; 

E. "do not drive order" means a notice advising a motor vehicle dealer or an owner of a motor 
vehicle not to drive the vehicle until the vehicle has been repaired because the vehicle has a safety 
defect; fails to comply with a federal motor vehicle safety standard or fails to comply with a federal 
requirement; 

F. "former franchisee": 

(1) means a dealer that has entered into a franchise si hata with a mamiethetirds and 
that has: 
(a) entered into a termination agreement or deferred fern anaes agreement with the 
manufacturer related to the franchise; or 
(b) has had the franchise canceled, terminated or otherwise ended; and 
(2) includes the designated successor of the former franchisee in the event the former 
franchisee is deceased or disabled; 

G. "franchise" means an oral or written arrangement for a definite or indefinite period in which 
a manufacturer, distributor or representative grants to a motor vehicle dealer a license to use a 
trade name, service mark or related characteristic and in which there is a community of interest 
in the marketing of motor vehicles or services related to marketing, service or Tepair of motor ve- 
hicles at wholesale, retail, leasing or otherwise; 

H. "fraud" includes, in addition to its normal legal connotation, the following: 

(1) a misrepresentation in aay sata whether intentionally false or ty to gross negli- 
gence, of a material fact; 

(2) a promise or representation not made honestly and in good faith; lig 

(3) an intentional failure to disclose a material fact; 

I. "inventory" means new or unused motorcycles, motor vehicles, motorcycle attachments and 
motorcycle and motor vehicle repair parts that are provided by a manufacturer or distributor to a 
dealer under a franchise agreement and that are purchased within thirty-six months of the termi- 
nation of the franchise or are listed in the manufacturer's or distributor's current sales manual or 
price list at the time that the franchise is terminated; 
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J. "manufacturer" means any person who manufactures or assembles new motor vehicles ei- 
ther within or outside of ads state and may include a predecessor manufacturer or a successor 
manufacturer; 

K. "motorcycle" means any motor vehicle fidad on or off a public highway that ne an unladen 
weight of less than one thousand five hundred pounds; 

L. "motor vehicle" means every self-propelled vehicle, having two or more wheels, by which a 
person or property may be transported on a public highway and includes recreational vehicles; 

M. "motor vehicle dealer" or "dealer" means a person who sells or solicits or advertises the 
sale of new or used motor vehicles and is licensed as a dealer pursuant to the Motor Vehicle Code 
[Chapter 66, Articles 1 through 8.NMSA 1978]. "Motor vehicle dealer" or "dealer" shall not include: 

(1) receivers, trustees, administrators, executors, guardians or other persons’ appointed by 
or acting under judgment, decree or order of any court; 

(2). public officers while performing their duties as such officers; 

(3) persons making casual sales of their own vehicles duly registered and licensed to ee 
by the state; or 

(4) finance companies, banks and other lending institutions covering sales of repossessed 
vehicles, 

N. -"person" means every natural person, partnership, corporation, association, trust, estate or 
any other legal entity; 

O. "predecessor manufacturer" means a manufacturer that is acquired, atiosedat by or as- 
sumed by a successor manufacturer; 

P. "prospective purchaser" means a person who has a bona fide written agreement to purchase 
a franchise; | 

Q. "recall claim" includes a claim for reimbursement for the parts and labor required for a 
dealer to repair a motor vehicle subject to a do not drive order or stop sale order; 

R.. "recreational vehicle" means any motor vehicle with a camping body that either has its own 
motive power or is drawn by. another vehicle; 

S. "relevant market area" means an area of a size specified in this subsection around an exist- 
ing motor vehicle dealer's place of business. The size of the area shall be the greater of the area 
of responsibility specified in the dealer's franchise or a circle with a center at the dealer's place of 
business. and a radius of: 

(1) seven miles, if the population of the county in which the dealership is ibeatal is two 
hundred fifty thousand or more; 

(2) fifteen miles, if the population of the county in which the dealership is located is less 
than two hundred fifty thousand but is thirty-five thousand or more; or 

(3) twenty miles in all other cases. 

If the existing and proposed dealerships are in different counties, the lesser of the applicable 
mileage limitations shall be used. For purposes of this subsection, the population of any area shall 
be determined in accordance with the most recent decennial census or the most recent population 
update from the national planning gate corporation or other ee recognized source, whichever 
is later; 

T. "representative" means any person who is or acts as an agent, employee or representative 
of a manufacturer or distributor and who performs any duties in this state relating to promoting 
the distribution or sale of new or used anes vehicles’ or contacts dealers i in this state on behalf of 
a manufacturer or distributor; 

U. "sale" includes: 

(1) the issuance, transfer, agreement for transfer, exchange, pledge, hypothecation or 
mortgage in any form, whether by transfer in trust or otherwise, of any motor vehicle or interest 
therein or of any franchise related thereto; and 

(2) any option, subscription or other contract or solicitation looking to a sale or offer or 
attempt to sell in any form, whether spoken or written. A gift or delivery of'any motor vehicle 
or franchise with respect dhekets with, or as, a bonus ‘on account of the sale Gt anything shall be 
deemed a sale of such motor vehicle or franchise; 

V. "stop sale order" means a notice prohibiting a motor vehicle dealer from leasing or selling 
and delivering at wholesale or retail a used motor vehicle in the inventory of the dealer until the 


1355 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved, 


57-16-4 TRADE PRACTICES AND REGULATIONS 57-16-4 


vehicle has been repaired because the vehicle has a safety defect, fails to comply with a federal 
motor vehicle safety standard or fails to comply with a federal requirement; 

W. "successor manufacturer" means a motor vehicle manufacturer that, on or after Jamiars 1, 
2010, acquires, succeeds to or assumes any part of the business of a eae er manufacturer as 
the result of: 

(1) a change in ownership, operation or control of the predecessor manisaletnner 

(2) the termination, suspension or cessation of all or a part of the business operation of the 
predecessor manufacturer; 

(3) the discontinuance of the sale of a product line; or 

(4) achange in the distribution system by the predecessor manufacturer, whether through 
a change in distributor or the predecessor manufacturer's decision to cease conducting business 
through a distributor; and 

X. "value of the used motor vehicle" means eae avGrade trade-in value indicated in an indepen- 
dent third party guide for a used motor vehicle of the same year, make and model. 


History: 1953 Comp., § 64-37-3, enacted by Laws The 1995 amendment, effective July 1, 1996, added 
1973, ch. 6, § 3; 1977, ch. 100, § 1; 1985, ch. 213, § 1; "and includes recreational vehicles" at the end of Subsec- 
1991, ch. 49, § 1; 1995, ch. 19, § 1; 1997, ch. 31, § 1; 2010, tion A; substituted "or" for "and" at the end of Paragraph 
ch. 38, § 1; 2010, ch. 40, § 1; 2018, ch. 28, § 1. B(3); inserted Subsection K; redesignated former Subsec- 

The 2018 amendment, effective March 1, 2018, reor- tions K through N as Subsections L through O; and made 
ganized the section, placing the definitions in alphabeti- stylistic changes. 
cal order, added definitions for "do not drive order", "recall — The 1991 amendment, effective June 14, 1991 added 
claim", "stop sale order", and "value of the used motor ve- Subsections L to N and made minor stylistic changes to 
hicle"; and deleted former Subsections A through T and subsection J. 
added new Subsections A through X. 

The 2010 amendment, effective March 8, 2010, in ANNOTATIONS 
Subsection H, after "within or outside of this state", added Ad hoc approach to determine coverage of article 
the remainder of the sentence; in Subsection M, in the approved. — There may be certain pieces of agricultural 
fourth pentence: after | individual designated by", deleted machinery which may be excepted from definition of mo- 

the motorcycle" and added "a"; in Subsection P, after "new tor vehicle and which must be evaluated on a case-by-case 
or unused motorcycles", added "motor vehicles" and after basis, Smith Mach. Corp. v. Hesston, Inc., 1985-NMSC- 004, 
"motorcycle attachments and", added "motorcycle and mo- 102 N.M. 245, 694 P.2d 501. 
tor vehicle"; and added Subsections R, S and T. Wintikewer’ is not "vehicle" or "motor vehiéle", =A 


Laws 2010, ch. 38, § 1 and Laws 2010, ch. 40, § 1 en- 
acted identical amendments to this section. The section 
was set out as amended by Laws 2010, ch. 40, § 1. See 


windrower, a piece of farm machinery used to mow, crimp 
and cut hay or other crops into rows to be picked up and 
compacted into bales, is not a "vehicle" or "motor vehicle" 


12-1-8 NMSA 1978 : 
, ; under Motor Vehicle Code, 66-1-1 NMSA 1978 et seq., and 
The 1997 amendment, effective June 20, 1997, added is similarly excluded from coverage under this article. 
Subsection D and redesignated the remaining subsections Smith Mach. Corp. v. Hesston, Inc., 1985-NMSC-004, 102 
accordingly, inserted "service or repair" in Subsection H, N.M. 245, 694 P.2d 501. 


made stylistic changes in Subsection O and in Subsection 
P, and added Subsection Q. 


57-16-4. Unlawful acts; dealers. 


It is unlawful for any dealer to: 

A. require a retail purchaser of a new motor vehicle, as a condition of sale and delivery thereof, 
to purchase special features, equipment, parts or accessories not ordered or desired by the pur- 
chaser, provided such features, equipment, parts or accessories are not already installed on the 
new motor vehicle. when received by the dealer; 

B. use false, deceptive or misleading advertising in connection with his business; 

C. willfully defraud any retail buyer to the buyer's damage; 

D. fail to perform the obligations placed on the dealer in connection with the delivery and 
preparation of a new motor. vehicle for retail sale as el in the manufacturer's preparation 
and delivery agreements; 

EK. fail to perform the obligations placed on the dealer i in connection with the manufacturer's 
warranty agreements; 

F. represent or sell as a new tee vehicle any motor vehicle which has been used and oper 
ated for demonstration purposes or which is otherwise a used motor vehicle; or 

G.. intentionally fail to perform any written agreement with any retail buyer. 
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History: 1953 Comp., § 64-37-4, enacted by Laws 
1973, ch, 6, § 4; 1985, ch. 236, § 1. 

Cross references. —-For misrepresentation of age or 
condition of vehicle as an unlawful practice, see 57-12-6 
NMSA 1978. 


ANNOTATIONS 


Adequate statement of claim. — Allegations suffi- 
cient to state a claim under the New Mexico Motor Vehicle 


MOTOR VEHICLE DEALERS FRANCHISING 


57-16-5 


Dealers Franchising Act where car dealer affirmatively 
misrepresented to her that the car was a demonstrator, 
failed to disclose to that the car had been used as a rental 
car and had been involved in an accident. Salmeron v. 
Highlands Ford Sales, Inc., 271 F. Supp. 2d 13814 (D.N.M. 
2008). 

Am, Jur, 2d, A.L.R. and C.J.S, references. — Regu- 
lation or licensing of business of selling motor vehicles, 57 
A.L.R.2d 1265, 7 A.L.R.8d 1178, ' 


57-16-5. Unlawful acts; manufacturers; distributors; representatives. 


It is unlawful for a manufacturer, distributor or representative to: 

A. coerce or attempt to coerce a dealer to order or accept delivery of a motor vehicle, appliances, 
equipment, parts or accessories therefor or any other commodity that the motor vehicle dealer has 
not voluntarily ordered; 

B. coerce or attempt to coerce a dealer to order or accept delivery of a motor vehicle with spe- 
cial features, appliances, accessories or equipment not included in the list price of the motor ve- 
hicles as publicly advertised by the manufacturer; 

C. coerce or attempt to coerce a dealer to order for any person any parts, accessories, equip- 
ment, machinery, tools, appliances or any commodity whatsoever; 

D. refuse to deliver, in reasonable quantities and within a reasonable time after receipt of 
dealer's order, to a motor vehicle dealer having a franchise or contractual arrangement for the 
retail sale of motor vehicles sold or distributed by the manufacturer, distributor or representative, 
those motor vehicles, parts or accessories covered by the franchise or contract specifically publicly 
advertised by the manufacturer, distributor or representative to be available for immediate de- 
livery; provided, however, the failure to deliver a motor vehicle, parts or accessories shall not be 
considered a violation of Chapter 57, Article 16 NMSA 1978 if the failure is due to an act of God, 
work stoppage or delay due to a strike or labor difficulty, shortage of materials, freight embargo or 
other cause over which the manufacturer, distributor or representative or an agent thereof has no 
control; 

EK. coerce or attempt to coerce a motor vehicle dealer to enter into an agreement with the 
manufacturer, distributor or representative or to do any other act prejudicial to the dealer by 
threatening to cancel a franchise or a contractual agreement existing between the manufacturer, 
distributor or representative and the dealer; provided, however, that notice in good faith to a mo- 
tor vehicle dealer of the dealer's violation of the terms or provisions of the franchise or contractual 
agreement does not constitute a violation of Chapter 57, Article 16 NMSA 1978; 

F. terminate or cancel the franchise or selling agreement of a dealer without due cause. "Due 
cause" means a material breach by a dealer, due to matters within the dealer's control, of a lawful 
provision of a franchise or selling agreement. As used in this subsection, "material breach" means 
a contract violation that is substantial and significant. In determining whether due cause exists 
under this subsection, the court shall take into consideration only the dealer's sales in relation to 
the business available to the dealer; the dealer's investment and obligations; injury to the public 
welfare; the adequacy of the dealer's sales and service facilities, equipment and parts; the qualifi- 
cations of the management, sales and service personnel to provide the consumer with reasonably 
good service and care of new motor vehicles; the dealer's failure to comply with the requirements 
of the franchise; and the harm to the manufacturer or distributor. The nonrenewal of a franchise 
or selling agreement, without due cause, shall constitute an unfair termination or cancellation 
regardless of the terms or provisions of the franchise or selling agreement. The manufacturer, dis- 
tributor or representative shall notify a motor vehicle dealer in writing by registered mail of the 
termination or cancellation of the franchise or selling agreement of the dealer at least sixty days 
before the effective date thereof, stating the specific grounds for termination or cancellation; and 
the manufacturer, distributor or representative shall notify a motor vehicle dealer in writing by 
registered mail at least sixty days before the contractual term of the dealer's franchise or selling 
agreement expires that it will not be renewed, stating the specific grounds for nonrenewal in those 
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cases where there is no intention to renew, and in no event shall the contractual term of a fran- 
chise or selling agreement expire without the written consent of the motor vehicle dealer involved 
prior to the expiration of at least sixty days following the written notice. During the sixty-day 
period, either party may in appropriate circumstances petition a district court to modify the sixty- 
day stay or to extend it pending a final determination of proceedings on the merits. The court may 
grant preliminary and final injunctive relief; 

G. use false, deceptive or misleading advertising in connection with the manufacturer's, dis- 
tributor's or representative's business; 

H. offer to sell or to sell a motor vehicle to a motor vehicle dealer in this or any other state of 
the United States at a lower actual price than the actual price offered to any other motor vehicle 
dealer in this state for the same model vehicle similarly equipped or to utilize devices, including 
sales promotion plans or programs that result in a lesser actual price; provided, however, the 
provisions of this subsection do not apply to sales to a motor vehicle dealer for resale to a unit of 
the United States government, the state or its political subdivisions; and provided, further, the 
provisions of this subsection do not apply to sales to a motor vehicle dealer of a motor vehicle ul- 
timately sold, donated or used by the dealer in a driver education program; and provided, further, 
that the provisions of this subsection do not apply if a manufacturer, distributor or representative 
offers to sell or sells new motor vehicles to all motor vehicle dealers at an equal price. As used in 
this section, "actual price" means the price to be paid by the dealer less any incentive paid by the 
manufacturer, distributor or representative, whether paid to the dealer or the ultimate purchaser 
of the vehicle, This provision does not apply to sales by the manufacturer, distributor or represen- 
tatives to the United States government or its agencies. The provisions of this subsection dealing 
with vehicle prices in another state and defining actual price do not apply to a manufacturer or 
distributor if all of the manufacturer's or distributor's dealers within fifty miles of a neighboring 
state are given all cash or credit incentives available in the neighboring state, whether the incen- 
tives are offered by the manufacturer or distributor or a finance subsidiary of either, affecting the 
price or financing terms of a vehicle; | 

I. willfully discriminate, either directly or indirectly, in price between different purchasers 
of a commodity of like grade or quality where the effect of the discrimination may be to lessen 
substantially competition or tend to create a monopoly or to injure or destroy the business of a 
competitor; , 

J. offer to sell or to sell parts or accessories to a motor vehicle dealer for use in the dealer's own 
business for the purpose of repairing or replacing the same or a comparable part or accessory at a 
lower actual price than the actual price charged to any other motor vehicle dealer for similar parts 
or accessories for use in the dealer's own business; provided, however, in those cases where motor 
vehicle dealers have a franchise to operate and serve as wholesalers of parts and accessories to 
retail outlets or other dealers, whether or not the dealer is regularly designated as a wholesaler, 
nothing in this section prevents a manufacturer, distributor or representative from selling to the 
motor vehicle dealer who operates and serves as a wholesaler of parts and accessories such parts 
and accessories as may be ordered by the motor vehicle dealer for resale to retail outlets at a lower 
actual price than the actual price charged a motor vehicle dealer who does not operate or serve as 
a wholesaler of parts and accessories; 

K. prevent or attempt to prevent by contract or otherwise a motor vehicle dealer from chang- 
ing the capital structure of the dealer's dealership or the means by or through which the dealer 
finances the operation of the dealership, if the dealer at all times meets any reasonable.capital 
standards agreed to between the dealer and the manufacturer, distributor or representative, and 
if the change by the dealer does not result in a change in the executive management control of the 
dealership; | 

L. prevent or attempt to prevent by contract or otherwise a motor vehicle dealer or an officer, 
partner or stockholder of a motor vehicle dealer from selling or transferring a part of the interest 
of any of them to any other person or party; provided, however, that no dealer, officer, partner or 
stockholder shall have the right to sell, transfer or assign the franchise or power of management or 
control thereunder without the consent of the manufacturer, distributor or representative except 
that the manufacturer, distributor or representative shall not withhold consent to the sale, trans- 
fer or assignment of the franchise to a qualified buyer capable of being licensed in New Mexico and 
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who meets the manufacturer's or distributor's uniformly applied requirement for appointment as 
a dealer, Uniform application shall not prevent the application of a separate standard of consent 
for sale, transfer or assignment to minority or women dealer candidates, and shall not require the 
application of an identical standard to all persons in all situations. The requirement of uniform 
application shall be met if the manufacturer applies the same set of standards, which takes into 
account business performance and experience, financial qualifications, facility requirements and 
other relevant characteristics; provided that, if two dealers, persons or situations are identical, 
given the characteristics considered in the standards, the two dealers, persons or situations shall 
be treated identically, except as provided in this subsection. Upon request, a manufacturer or 
distributor shall provide its dealer with a copy of the standards that are normally relied upon by 
the manufacturer or distributor to evaluate a proposed sale, transfer or assignment. A manufac- 
turer, distributor or representative shall send a letter by certified mail approving or withholding 
consent within sixty calendar days of receiving the completed application forms and related infor- 
mation requested by a manufacturer or distributor as provided below. A manufacturer, distributor 
or representative shall send its existing motor vehicle:dealer the necessary application forms and 
identify the related information required within twenty calendar days of receiving written notice 
from the existing motor vehicle dealer of the proposed sale or transfer. No manufacturer, distribu- 
tor or representative shall require any information not requested in the twenty-day period, and 
submission of the information requested within that period together with a completed form of the 
application provided shall constitute a completed application form. A request for consent shall be 
deemed granted, and the manufacturer, distributor or representative shall be estopped from de- 
nying the consent, if the consent has not been expressly withheld during the applicable sixty-day 
period; 

M.. obtain money, goods, services, anything of value or any other benefit from any other person 
with whom the motor vehicle dealer does business on account of or in relation to the transactions 
between the dealer and the other person, unless the benefit is promptly accounted for and trans- 
mitted to the motor vehicle dealer; 

N. require a motor vehicle dealer to assent to a release, assignment, novation, waiver or estop- 
pel that would relieve a person from liability imposed by Chapter 57, Article 16 NMSA 1978; 

O. require a motor vehicle dealer to provide installment financing with a specified financial 
institution; 

P. establish an additional franchise, including any franchise for a warranty or service facility’ 
outside of the relevant market area of the dealer establishing the facility, but excluding the relo- 
cation of existing franchises, for the same line-make in a relevant market area where the same 
linemake [line-make] is presently being served by an existing motor vehicle dealer if such addition 
would be inequitable to the existing dealer; provided, however, that the sales and service needs of 
the public shall be given due consideration in determining the equities of the existing dealer. The 
sole fact that the manufacturer, distributor or representative desires further penetration of the 
market is not grounds for establishing an additional franchise; provided, further, that the manu- 
facturer, distributor or representative shall give a ninety-day written notice by registered mail to 
all same line-make dealers in a relevant market area of its intention to establish an additional 
franchise; 

Q. offer to sell or lease or to sell or lease a new motor vehicle to a person, except a distributor, 
at a lower actual price therefor than the actual price offered and charged to a motor vehicle dealer 
for the same model vehicle similarly equipped or to utilize any device that results in a lower actual 
price; 

R. sell, lease or provide motorcycles, parts or accessories to a person not a dealer or distributor 
for the line-make sold, leased or provided. The provisions of this subsection do not apply to sales, 
leases or provisions of motor vehicles, parts or accessories by a manufacturer, distributor or repre- 
sentative to the United States government or its agencies or the state or its political subdivisions; 

S. offer a finance program, either directly or through an affiliate, based on the physical loca- 
tion of the selling dealer or the residence of the buyer. The provisions of this subsection do not 
apply to a manufacturer or distributor that has no dealer within fifty miles of a state line or if all 
of the manufacturer's or distributor's dealers within that fifty miles are given all cash or credit 
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incentives available in the neighboring state, whether the incentives are offered by the manufac- 
turer or the distributor or a finance subsidiary of either, affecting the price or financing terms of a 
vehicle; 

T. force a dealer to sell or relocate a franchise with another piiegaite cian located at the same 
physical location or consider the existence of another line-make at a dealership for product allo- 
cation, successorship, location approval and past ay ie tae provided that a manufacturer or dis- 
tributor may require that the dealer: | 

(1) meet the manufacturer's capitalization radaiixerudties 

(2) - meet the manufacturer's facilities requirements; and 

(3) not have committed fraudulent acts; 

U.. enforce a right of first refusal or option to purchase the daaberdie by a manufacturer or 
distributor or to require a dealer:to grant a right or option to a manufacturer or distributor; 

V... be licensed as a dealer or perform warranty or other service or own an interest, directly: or 
indirectly, in a person licensed as a dealer or performing warranty or other service; provided that.a 
manufacturer or distributor may own a person licensed as a dealer for a reasonable time in order 
to dispose of an interest acquired as a secured party or as part of a dealer development program), 

W.. fail to recognize and approve the transfer of a dealership to a person named as a successor, 
donee, beneficiary or devisee in a valid testamentary or trust instrument; provided that a manu- 
facturer or distributor may impose standards or criteria used in a transfer; 

X. impose capitalization requirements not necessary to assure that the dealer can meet ite 
financial obligations; " 

Y. compel.a dealer through a finance subsidiary of the manufacturer or distributor to agree 
to unreasonable operating requirements or directly or indirectly to terminate a dealer, except as 
allowed by Subsection F of this section, through the actions of a finance subsidiary of the manu- 
facturer or distributor. This subsection shall not limit the right of a financing entity to engage in 
business practices in accordance with the usage of the trade in which it is engaged; 

Z. require a dealer or the dealer's successor to: 

(1) construct a new dealership, require the relocation of an existing dealership or sub- 
stantially change; alter or remodel a dealer's facility except as necessary to comply with health 
or safety laws or to comply with technology requirements necessary to sell or service vehicles; or 

(2) construct a new dealership, require relocation of an existing dealership or substan- 
tially change, alter or remodel an existing dealership before the tenth anniversary of the date that 
the construction or change, alteration or remodel of the dealership at that location was completed 
if the construction was in substantial compliance with standards or plans provided by a amhanutas- 
turer, distributor or representative; . 

AA. unreasonably withhold approval for a dealer to purchase substantially similar goods or 
services related to the construction, alteration, remodel or renovation of a dealership facility from 
vendors of the dealer's choice. This subsection, shall not be construed to allow a dealer or vendor 
to infringe upon or impair a manufacturer's trademark rights or to erect or maintain. a sign that 
does not conform to the manufacturer's reasonable fabrication specifications and trademark usage 
guidelines; 

BB. use an unreasonable, arbitrary or unfair sales or other performance standard i in deena 
ing a franchise motor vehicle dealer's compliance with a franchise agreement. The manufacturer 
has the burden of proving the reasonableness of its performance standards; | 

CC.. fail to compensate a motor vehicle dealer for labor and parts required for a dealer. to per- 
form necessary repairs on an affected new or used motor vehicle pursuant to a recall, do not drive 
order or stop sale order, if the dealer holds a franchise of the same line-make as the subject vehicle; 

DD. _ fail to compensate a motor vehicle dealer as prescribed by Chapter 57, Article 16 NMSA 
1978 for a delay in delivering parts or equipment needed to perform recall-related repairs on an 
affected used motor vehicle in the dealer's inventory that is subject to a do not drive onde or stop 
sale order, if the dealer holds a franchise of the same line-make as.the vehicle; 

EE. subject to the manufacturer's audit rights provided in, Section 57-16-7 NMSA 1978, re- 
duce compensation to a motor vehicle dealer, process a charge back,to a dealer, reduce the amount 
of compensation that the manufacturer otherwise owes to an individual dealer. under an incen- 
tive program or remove an individual dealer from an incentive program solely because the motor 
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vehicle dealer submitted a. claim or received compensation for a claim.:This subsection does not 
prohibit a manufacturer from modifying, or discontinuing an,incentive program prospectively or 
from making ordinary business decisions; or 

FF. use data, calculations or statistical determinations of the sales performance of a motor ve- 
hicle dealer to take adverse action against: the motor vehicle dealer for any period of time during 
which the dealer has at least five percent of its total new and used motor vehicle inventory subject 
to a stop sale order or do not drive order; provided that the motor vehicle dealer's performance, as 


reflected in the data, calculations or statistical determinations, is adversely affected by the stop 


sale oriler'a or do not drive order. 


History: 1958 Gentes § 64-37-5, enacted by Laws 


1973, ch. 6, § 5;,1985, ch, 218, § 2; 1993, ch. 167, § 1; 
1997, ch. 31, § 2; 2001, ch. 222, § 1; 2013, ch. 13, § 1; 
2018, ch. 28, § 2. } 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references. — For the financing of automobile 
sales, see 57-11-1 to 57-11-13,-58- a 1 to 68-19-13 NMSA 
1978: a 
The 2018 amendment, effective March 1, 2018, made 
it unlawful for manufacturers and distributors to use ar- 
bitrary or unfair performance standards in determining a 
franchise dealer's compliance with a franchise agreement, 
to fail to. compensate a motor vehicle dealer for recondi- 
tioning expenses and for performing necessary repairs or 
for labor or parts required for a manufacturer recall, do 
not drive order, or stop sale order, to fail to compensate a 
dealer for delay in delivery of parts or equipment needed 


to repair vehicles subject to a do not drive order or a stop , 


sale order, to reduce compensation, process a charge back, 
reduce the incentive amount, or remove’a dealer from an 
incentive program, and to use data, calculations or sta- 
tistical determinations of sales performance of a dealer 
while at least three percent of a dealer's total new and 


used inventory is subject to a stop sale order or: do not: 


drive order; and added Subsections BB through FF. 


The 2013 amendment, effective March 14, 2013, made — 


it unlawful to’ require a dealer to construct a new dealer- 
ship, relocate a dealership, or alter a facility except as nec- 
essary to comply with health and safety laws, to require 
a dealer to construct a new dealership, relocate a dealer- 
ship, or alter a facility before the tenth anniversary of the 
construction or alteration’ of a dealership that was con- 
structed in compliance with the manufacturer's, distribu- 
tor's, or representative's standards or plans, and to with- 
hold approval for a dealer to purchase goods and services 
related to the construction or alteration’of a dealership 
from vendors of the dealer's choice; and added Subsections 
Zand AA. 


The 2001 amendment, effective July 1, 2001, added 


the last three sentences in Subsection L. 


The 1997 amendment, effective June 20, 1997, added 
the second through fourth sentences of Subsection F; sub- 
stituted the language beginning "if all of the" for "which 
has no dealer within fifty miles of a state line, which 
dealer is in a different region from that other state" in 
the last sentence of Subsection H; in Subsection L, sub- 
stituted the language beginning "the manufacturer, dis- 
tributor or representative shall ‘not withhold" for "consent 
shall not be unreasonably withheld" at the end of the first 
clause in the subsection and added the second through 
fourth sentences; in Subsection P, in the first clause, in- 
serted the language beginning "including any franchise 
for a warranty" and ending "existing franchises" and sub- 
stituted "relevant market area" for "community", and sub- 
stituted "relevant market area" for "community" in the 
second sentence; made a stylistic change in Subsection R; 
in Subsection S, made a stylistic change and substituted 
the language beginning “or if all of the manufacturer's" 
for "which dealer is in a different region from. that other 
state";'and added Subsections T through Y. 

The 1993 amendment, effective June 18, 1998, in Sub- 
section H, inserted "in this or any other state of the United 
States" and "in this state" near the beginning of the first 
sentence and added the second and last sentences; added 
Subsection S, making a related grammatical change; and 
made stylistic changes in Subsection A and the first, sen- 
tence of Subsection H. 


ANNOTATIONS 


Inapplicable to prospective franchisees, — This 
article does not govern manufacturers' dealings with pro- 
spective franchisees, nor does it provide in explicit terms 
protection for that class. Key v. Chrysler Motors Corp., 
1996-NMSC-038, 121 N.M. 764, 918 P.2d 350. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 62B 
Am. Jur, 2d Private Franchise Contracts §§ 564 to 658, 

Validity and construction of statute regulating deal- 
ings between automobile manufacturers, distributors and 
dealers, 7.A.L.R:3d 1178, 82 A.L.R.4th 624,61 A,L.R. Fed. 
812. 


57-16-5.1. Prohibition on denial of claims based.on technical errors. 


A manufacturer, distributor or representative shall not charge back an element of a paid claim, 
customer or dealer incentive, recall claim or warranty claim based on a dealer's incidental failure 
to comply with a claim requirement or a clerical error or other technicality, as long as the dealer 
corrects the clerical error or other technicality according to licensee guidelines within ninety days 
of learning of the clerical error or other technicality and provides appropriate documentation to 
demonstrate the need for the repair. This section applies to a successor manufacturer or distribu- 
tor. 4 ' eF BPR ERS is<3 ; 


Emergency clauses. — Laws 2018, ch. 28, § 6 con- 
tained an emergency clause and was approved March 1, 
2018. 


History: Laws 2018, ch. 28, § 4. 
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57- 16- 5.2. Used vehicles; do not drive or stop sale orders; duty to 
provide parts or equipment; compensation for delay. 


A. Ifa manufacturer, a distributor or the federal government‘i issues a stop sale order or do not 
drive order on a used motor vehicle that is part of a franchise motor vehicle dealer's inventory, the 
manufacturer or distributor upon availability shall immediately provide to the dealer the part or 
equipment needed to make the vehicle comply with the motor vehicle standards or to correct the 
defect. 

B. Ifa remedy or part necessary to repair a used motor vehicle subject to a stop sale order or 
do not drive order is not available within thirty days of the issuance of the order, upon request of 
a franchise motor vehicle dealer, the manufacturer shall compensate its franchise motor vehicle 
dealer for each affected used motor vehicle of the same line-make as new vehicles that the dealer 
is authorized to sell or service in the dealer's inventory at a prorated rate of at least one percent 
of the value of the used motor vehicle per month, commencing on the thirtieth day after the order 
was issued and ending on the earlier of the date that a remedy or all parts necessary to repair or 
service the affected used motor vehicle are made available to the dealer or the dealer sells, trades 
or otherwise disposes of the affected used motor vehicle. Alternatively, a manufacturer may com- 
pensate a motor vehicle dealer under a recall compensation program if the motor vehicle dealer 
agrees to be compensated under the program. A manufacturer is not required to eompennets a mo- 
tor vehicle dealer for more than the total value of the used motor vehicle. 

C. Compensation provided to a franchise motor vehicle dealer under Subsection B of this sec- 
tion is exclusive and shall not be combined with any other recall compensation remedy, under state 
or federal law. 

D. For'the purposes of this section, a used motor vehicle is part of the Frauhibe’ motor vehicle 
dealer's inventory if the used motor vehicle is held for sale and in the possession of the dealer on 
the date the do not drive order or stop sale order is issued or if the dealer obtains the used motor 
vehicle as a result of trade-in pursuant to the purchase of a new or used motor vehicle or a lease 
return contract after the date that the order is issued but before the remedy and all parts neces- 
sary to repair the used motor vehicle are made available to the dealer. The manufacturer may 
establish the method by which a dealer demonstrates that an affected motor vehicle is part of the 
dealer's inventory. The method may not be unreasonable, be unduly burdensome or require the 
dealer to provide information to the manufacturer that is not necessary to validate payment. 


History: Laws 2018, ch. 28, § 5. Emergency clauses. — Laws 2018, ch. 28, § 6 con- 
tained an emergency clause and was approved March 1,, 
2018. 


57-16-6. Obligations; statement of compensation. 


Every manufacturer shall specify to the dealer the delivery and preparation obligations of its 
motor vehicle dealers prior to delivery of new motor vehicles to retail buyers, A copy of the deliv- 
ery and preparation obligations of its motor vehicle dealers and a schedule or statement of the 
compensation to be paid or credited to its motor vehicle dealers for the work and services they 
shall be required to perform in connection with such delivery and preparation obligations shall 
be furnished to the dealer. The compensation as set forth on such schedule or statement shall be 
reasonable and paid or credited as set out in Section 7 [57-16-7 NMSA 1978] of this act. 


History: 1953 Comp., § 64-37-6, enacted by Laws 
1973, ch. 6, § 6. ' 


57-16-6.1. Motorcycle dealers; new product; franchise or sales 
agreement, 


A. Before a manufacturer, distributor or representative offers a new or additional motorcycle 
product for resale to any person to act as dealer whose market area, as defined in Subsection P of 
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Section 57-16-5 NMSA 1978, includes the place of business of an existing dealer of a manufacturer, 
distributor or representative, the manufacturer, distributor or representative shall first offer the 
new or additional motorcycle product to the existing dealer in writing by registered mail with all 
of the conditions for marketing the new or additional motorcycle product in the market area which 
the manufacturer, distributor or representative will impose on any person marketing the new or 
additional motorcycle product in the market area. The manufacturer, distributor or representative 
shall not offer the new or additional motorcycle product to any other person, to act as a dealer of 
the new or additional motorcycle product, whose market area, as defined in Subsection P of Sec- 
tion 57-16-5 NMSA 1978, includes the place of business of the existing dealer, until either sixty 
days has elapsed after the offer of the new or additional motorcycle product to the existing dealer 
or the existing dealer has rejected, in writing, that offer, whichever is sooner. 

B. Any renewal of an existing franchise or sales agreement by a manufacturer, distributor 
or representative which occurs on or after July 1, 1985, or any new franchise or sales agreement 
which is executed by a manufacturer, distributor or representative on or after July 1, 1985, shall 
contain provisions for the addition of those motorcycle models, types or products which are under 
separate franchises or sales agreements to the dealer and for the addition of franchise agreements 
for new or additional motorcycle products introduced by the manufacturer, distributor or repre- 
sentative on or after July 1; 1985, so that, upon the date of renewal of the last separate franchise 
or sales agreement which was entered into by the dealer with the manufacturer, distributor or 
representative before July 1, 1985, all of those models and types of motorcycles, and any new or ad- 
ditional motorcycle products, which are offered by the manufacturer, distributor or representative 
on or after July 1, 1985 and accepted by the dealer, are under one franchise. 


History: 1978:Comp., § 57-16-6.1, enacted by Laws 
1985, ch. 213, § 3. 


57-16-6.2. Recreational vehicles; franchise agreements. 


A. Every recreational vehicle manufacturer, distributor or representative shall execute a writ- 
ten franchise or sales agreement with each of its recreational vehicle dealers. Each agreement 
shall include the following provisions: 

(1) warranty service obligations, including rates charged by a dealer for performing war- 
ranty service; 

(2) specific territory or market area designation; 

(3) grounds for termination; 

(4) repurchase obligations; 

(5) sales volume and performance; and 

(6) dispute resolution procedures. 

B. Notwithstanding the provisions of Subsection A of this section, a dealer and manufacturer, 
distributor or representative may mutually agree not to include the provisions listed in Para- 
graphs (2) through (6) of Subsection A of this section; provided, however, a written declaration 
stating which of the provisions were intentionally omitted and not applicable shall be incorporated 
into the written agreement. 


"including rates charged by a dealer for performing war- 


History: Laws 1995, ch. 19, § 2; 2003, ch. 199, § 1. The 2008 amendment, effective July 1, 2003, inserted 
7? | ranty service" at the end of Paragraph A(1). 


57-16-7. Warranty and recall claims; payment. 


A, Each manufacturer shall specify in its franchise agreement, or in a separate written agree- 
ment, with each of its dealers licensed in this state, the dealer's obligation to perform warranty 
work or service on the manufacturer's products. 

B. Each manufacturer shall provide each of its dealers with a schedule of compensation to 
be paid to the dealer for recall or warranty repairs, work or service, including parts, labor and 
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diagnostic work, required of the dealer by the manufacturer in connection with the manufacturer's 
products. The schedule of compensation for a recall or warranty repair shall not be less than the 
rates charged by the dealer for similar service to retail customers for. rooms service and 
repairs. 

C:> The rates charged by the dealer for nonwarranty service or work for tint means the price 

paid by the dealer for those parts, including all shipping and other charges, increased by the 
foatedteiiets average percentage markup. A dealer shall establish and declare the dealer's average 
percentage markup by submitting to the manufacturer one hundred sequential customer-paid ser- 
vice repair orders or ninety days of customer-paid service repair orders, whichever is less, covering 
repairs made no more than one hundred eighty days before the submission. A change in a dealer's 
established average percentage markup takes effect thirty days following the submission. A man- 
ufacturer shall not require a dealer to establish average percentage markup by another methodol- 
ogy. A manufacturer shall not require information that is unduly burdensome or ana tice is Se 
to provide, including part-by-part or transaction-by-transaction calculations. 

D.. A manufacturer shall compensate a dealer for labor and diagnostic work for recall or war- 
ranty repairs at the rates charged by the dealer to its retail customers for such work. A dealer 
shall establish and declare the dealer's average customer pay labor rate by submitting to the 
manufacturer the lesser of one hundred sequential customer-paid service repair orders or ninety 
days of customer-paid service repair orders covering repairs made no more than one yb 
eighty days before the submission. 

E. Ifa manufacturer can demonstrate that the rates under Subsection on or D of this edotiati 
were incorrectly calculated by a dealer or unreasonably exceed those of all other franchised mo- 
tor vehicle dealers in the same relevant market area offering the same or a competitive motor 
vehicle line, the manufacturer is not required to honor the rate increase proposed by the dealer. If 
the manufacturer is not required to honor the rate increase proposed by the dealer, the dealer is 
entitled to resubmit a new proposed rate for labor and diagnostic work. 

F. A dealer shall not be granted an increase in the average percentage markup or labor and 
diagnostic work rate more than twice in one calendar year. 

G. All recall or warranty claims for parts and labor made by dealers under this section shall 
be submitted to the manufacturer within one year of the date the work was performed. All claims 
submitted must be paid by the manufacturer within thirty days following receipt, provided that 
the claim has been approved by the manufacturer. The manufacturer has the right to audit claims 
and to charge the dealer for any unsubstantiated, incorrect or false claims for a period of six 
months following payment. However, the manufacturer may audit and charge the dealer for any 
fraudulent claims during any period for which an action for fraud may be commenced under ap- 
plicable state law. 

H. All claims submitted by dealers on the forms and:in the manner specified by the manu- 
facturer shall be either approved or disapproved within thirty days following their receipt. The 
manufacturer shall notify the dealer in writing of any disapproved claim and shall set forth the 
reasons why the claim was not approved. Any claim notspecifically disapproved in writing within 
thirty days following receipt. is approved, and the manufacturer is nt to Ae that claim 
within thirty days of receipt of the claim. 

I. A manufacturer may not recover its costs for compensating its ddalents licensed i in this state 
for a recall or warranty claim either by reduction in the amount due to the dealer or by separate 
charge, surcharge or other imposition. 

J. Amanufacturer, distributor or representative shall not Ban} a claim by a dealer for perform- 
ing a covered warranty repair or required recall, do not drive order or stop sale order repair on a 
motor vehicle if the dealer discovered the need for the repair during the course of a separate repair 
request by the customer; provided that the dealer provides the required documentation, which 
shall not be unreasonably burdensome, demonstrating the need for the repair. 

K. The provisions of this section shall not apply to recreational travel trailers or to parts of 
systems, fixtures, appliances, furnishings, accessories and features of motor homes. 


History: 1953 Comp., § 64-37-7, enacted by Laws 1997, ch. 14, § 1; 2011, ch. 111, § 1; 2011, ch. 118, § 1; 
1978, ch. 6, § 7; 1979, ch. 310, § 1; 1998, ch. 167, § 2; © 2018, ch. 28, § 3. 
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The 2018 amendment, effective March 1,.2018, re- deleted "parts and service" and added "claim"; and added 
quired a manufacturer, a distributor or representative to a new Subsection J and redesignated former Subsection H 
compensate a dealer for labor and diagnostic work for re- as Subsection K. 
pairs to a vehicle subject to a warranty, a recall, a do not The 2011 amendment, effective July 1, 2011, rewrote 
drive order or stop sale order; in the catchline, added "and former Subsection A to require manufacturers to specify 
recall"; added new subsection designation "B" and redes- the dealer's obligation to perform warranty work and to 
ignated former Subsections B and C as Subsections C and provide dealers with a schedule of compensation for war- 
D, respectively; in Subsection B, after "paid ‘to the dealer ranty work at rates not less than the dealers' charges 
for", deleted "any" and added "recall or", after the first oc- for non-warranty work; and to provide the method for 
currence of "warranty", added "repairs", after "compensa- determining dealers' average percentage markups for 
tion for a", added "recall or", after the second occurrence of non-warranty work, require. notice of the average per- 
"warranty", deleted "claim" and added "repair", and after centage markup. to manufacturers, limit the frequency 
"nonwarranty service and repairs", deleted "and shall not of increases of average percentage markups, impose a 
be less than the schedule of compensation for an existing one-year limitation on the submission of claims to manu- 
dealer as of July 1, 2011"; in Subsection C, after "shall not facturers, decrease the audit period from one year to six 
require information that", deleted "the dealer believes"; months and prohibit manufacturers from recovering costs 
in Subsection D, after "labor and diagnostic work", added for compensating dealers. 

"for recall or warranty repairs", and added the second sen- Laws 2011, ch. 111, § 1 and Laws 2011, ch. 118, § 1 en- 
tence of the subsection; added new subsection designation acted identical amendments to this section. The section 
"E"", after "that the rates" added "under Subsection C or D was set out as amended by Laws 2011, ch. 118, § 1, See 
of this section were incorrectly calculated by a dealer or" 12-1-8 NMSA 1978. 

and redesignated former Subsections D through G as Sub- The 1997 amendment, effective June 20, 1997, in the 
sections F through I, respectively; in Subsection G, after third sentence of Subsection A, substituted "pursuant to 
"All", added "recall or warranty", after the first occurrence provisions of this section and" for "under this section and 
of "claims", deleted "for warranty work", and after "right under", and added the last sentence. 

to audit claims", deleted "for warranty work"; in Subsec- The 1993 amendment, effective June 18, 1993, desig- 
tion I, after "A manufacturer may not", deleted "other- nated the provisions of this section as subsection A; added 
wise", after "recover", deleted "all or any portion of", after the third sentence and made stylistic changes throughout 
"this state for", added "a recall", and after "warranty", in Subsection A; and added Subsection B. 


57-16-7.1. Sales and service incentives; audit. 


A manufacturer or distributor may audit a claim for sales and service incentives only during 
the six-month period immediately following payment or credit issued for the claim; however, this 
limitation shall not apply if there 1 is a reasonable suspicion of fraud. 


History: Laws 1997, ch. 14, § 2; 2011, ch. 111, § 2; Laws 2011, ch. 111, § 2 and Laws 2011, ch. 118, § 2 en- 
2011, ch. 118, § 2. acted identical amendments to this section. The section 

The 2011 amendment, effective July 1, 2011, changed was set out as amended by Laws 2011, ch. 118, § 2. See 
the period for auditing claims for sales and service incen- 12-1-8 NMSA 1978. 


tives from twenty-four months to six months. 


57-16-8. Unreasonable restrictions; site control agreements; exclusive 
use agreements. 


A. Itis unlawful to, directly or indirectly, impose unreasonable restrictions on the motor vehi- 
cle dealer or franchise relative to transfer, sale, right to renew, termination discipline, noncompeti- 
tive covenants, site-control whether by sublease, collateral pledge of lease or otherwise, right of 
first refusal to purchase, option to purchase, compliance with subjective standards and assertion 
of legal or equitable rights. 

B. Unless a separate agreement lasting no more than fifteen years has been voluntarily en- 
tered into for separate consideration, it is unlawful to, directly or indirectly, require a site control 
agreement or exclusive use agreement as a condition of: 

(1) awarding a franchise to a prospective motor vehicle dealer; 
(2) adding a line make or franchise to an existing dealer; 

(3) renewing the franchise of an existing dealer; 

(4). approving the relocation of an existing dealer's facility; or 
(5) approving the sale or transfer of ownership of a franchise. 

C. As used in this section, "site control agreement" or "exclusive use agreement" means any 
agreement that has the effect of: 

(1) requiring a dealer to establish or maintain exclusive dealership facilities; 
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TRADE PRACTICES AND REGULATIONS 


57-16-9.1 


(2) restricting the ability of a dealer or a dealer's lessor to transfer, sell, léase or change the 


use of the dealership premises; or | 


(3) preventing or attempting to prevent a dealer from acquiring, adding or maintaining a 
sales or service operation for another line make of motor vehicles at the same or expanded facility 
at which the dealer currently operates a dealership, provided that the dealer complies with any 
reasonable facilities requirements of the manufacturer, successor manufacturer or distributor. 


History: 1953 Comp., § 64-37-8, enacted by Laws 
1978, ch. 6, § 8; 2010, ch. 38, §'2; 2010, ch. 40, § 2. 

The 2010 amendment, effective March 8, 2010, in the 
catchline, after "unreasonable restrictions;", added "site 
control agreements; exclusive use agreements"; in Subsec- 
tion A, at the beginning of the sentence, changed "It shall 
be unlawful to impose unreasonable restrictions" to "It is 
unlawful to, directly or indirectly, impose unreasonable 
restrictions"; and added Subsections B and C. 

Laws 2010, ch. 38, § 2 and Laws’2010, ch. 40, § 2 en- 
acted identical amendments to this section. The section 


was set out as amended by Laws 2010, ch. 40, § 2. See 
12-1-8 NMSA 1978, 


ANNOTATIONS 


Inapplicable to prospective franchisees. — This 
article does not govern manufacturers! dealings with pro- 
spective franchisees, nor does it provide in explicit terms 
protection for that class. Key v. Chrysler Motors Corp., 
1996-NMSC-038, 121 N.M. 764, 918 Badd 350. 


57-16-9. Franchise renewal; termination; anticipatory termination. 


A. Anything to the contrary notwithstanding, it is unlawful for the manufacturer, distributor 
or representative without due cause to fail to renew a franchise on terms then equally available to 
all its motor vehicle dealers or their prospective purchasers, to terminate a franchise or to restrict 
the transfer of a franchise unless the dealer receives fair and reasonable compensation for the 
value of the business. A prospective purchaser: may enforce the provisions of this section whether 
or not the person is a dealer. 

B. A public announcement by a manufacturer or distributor of an intention to cease manufac- 
turing or distribution of a motor vehicle brand within three years of the announcement or upon 
expiration of a dealers' current franchise or selling agreement may at the option of an affected 


dealer be deemed an anticipatory involuntary termination of the dealer's franchise. 


History: 1953 Comp., § 64-37-9, enacted by Laws 
1973, ch. 6, § 9; 1997, ch. 31, § 3; 2010, ch. 38, § 3; 2010, 
ch. 40, § 3. 

Cross references. — For termination or cancellation 
of a franchise, see 57-16-5 NMSA 1978. 

The 2010 amendment, effective March 8, 2010, in the 
catchline, after "termination", added "anticipatory termi- 
nation"; in Subsection’A, in thé first sentence, after "fail 
to renew", added "a franchise"; and added Subsection B. 

Laws 2010, ch. 38, § 3 and Laws 2010, ch. 40, § 3 en- 
acted identical amendments to this section. The section 
was set out as amended by Laws 2010, ch. 40, § 3; See 
12-1-8 NMSA ‘1978. 

The 1997 amendment, effective June 20, 1997, in- 
serted "or their prospective purchasers" in the first sen- 
tence, added the second sentence, and made stylistic 
changes throughout the section. 


ANNOTATIONS 


Purpose of section. — This section was intended to 
forbid conduct that is otherwise lawful under the act. Key 


v. Chrysler Motors Corp., 1996-NMSC-038, 121 N.M. 764, 
918 P.2d 350. 

Inapplicable to prospective franchisees. — This 
article does not govern manufacturers’ dealings, with pro- 
spective franchisees, nor does it provide in explicit terms 
protection for that class. Key v. Chrysler Motors ae: ; 
1996-NMSC-038, 121 N.M. 764, 918 P.2d 350. 

Standing. — This article requires only that'the manu- 
facturer act with due cause; when an existing dealer was 
denied the acquisition of an additional franchise based on 
his past performance, the dealer did not show the requi- 
site injury to recover under this Act, Key v. Chrysler Mo- 
tors Corp., 1996-NMSC-038, 121 N.M. 764, 918 P.2d 350. 

Am, Jur, 2d, A.L.R. and C.J.S. references, — 62B 
Am. Jur. 2d Private Franchise Contracts §§ 564 to 658. 

Validity and construction of statute regulating deal- 
ings between automobile manufacturers, distributors and 
dealers, 7 A.L.R.3d 1173, 82 A.L.R.4th 624, 51 A.L.R. Fed. 
812. 


57-16-9.1. Succession to motorcycle dealership. | bys (§ 


A. Amanufacturer, distributor or representative shall not prevent or refuse to give effect to the 
succession to ownership or management control of a motorcycle dealership upon the death or in- 
capacity of the dealer by the surviving spouse, heir, legatee or devisee nor shall the manufacturer, 
distributor or representative interfere, prevent or hinder, either directly or indirectly, the continu- 
ance of the business by reason of such succession, except as otherwise Sodas in this act. 
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B. ; Any designated family member of a deceased or incapacitated dealer may succeed the mo- 
torcycle dealer.in ownership or management control under the existing agreement; provided that 
the designated family member provides notice to the manufacturer, distributor or representative, 
in writing by registered mail, of the intention to succeed to the dealership within one hundred and 
twenty days after the dealer's death or incapacity and the successor agrees to be bound by all the 
terms of the original-agreement. The successor must meet the reasonable criteria applied by the 
manufacturer, distributor or representative to new dealers. 

C. The rejection of succession, without good cause, shall constitute an unfair termination or 
cancellation, regardless of the terms or provisions of the franchise or selling agreement. If the 
manufacturer, distributor or representative believes that good cause exists for rejection, such 
manufacturer, distributor or representative shall provide notice to the successor, in writing by reg- 
istered mail within sixty days of the receipt of the notice of intention to succeed. In no event shall 
the contractual term of any franchise or selling agreement expire; without the written consent of 
the successor, prior to the expiration of at least ninety days following such written notice. During 
the ninety-day period the designated family member or successor may petition a court to modify 
such ninety-day stay or to extend it pending a final determination of such proceedings on the mer- 
its. The court shall have authority to grant preliminary and final injunctive relief. 

D. A motorcycle dealer may designate any person as the successor by written instrument filed 
with the manuiactures, distributor or representative and such written instrument shall be control- 
ling. 


History: 1978 Comp., § 57-16-19.1, enacted by Laws which appears at 57-16-38, 57-16-5, 57-16-6.1 and 57-16- 
1985, ch. 218, § 4. 9.1 NMSA 1978. 

Compiler's notes. — The term "this act", referred to at 
the end of Subsection A, means Laws 1985, Chapter 213, 


57-16-9.2. Motor vehicle dealers; termination of franchise; return of 
inventory. 


A. Ifon termination of a franchise the dealer delivers to the manufacturer or distributor the 
inventory, vehicle brand-specific tools, signage and other specialized systems, equipment and real 
estate required by the manufacturer that was purchased from the manufacturer or distributor 
and that is held by the dealer on the date of termination, the manufacturer or distributor shall pay 
to the dealer: 

(1) the dealer cost of the new, unsold and undamaged motorcycles and motor vehicles from 
the current and immediately preceding two model years and purchased from the manufacturer or 
distributor within fourteen months prior to receipt of a notice of termination; 

(2) an amount equal to ninety-five percent of the current price of new, unused and undam- 
aged motorcycle attachments and motor vehicle repair parts; 

(3) an amount equal to an additional five percent of the current price of new, unused and 
undamaged motorcycle attachments and motor vehicle repair parts, unless the manufacturer or 
distributor performs the handling, packing and loading of the parts, in which case no additional 
amount is required under this paragraph; 

(4) the fair market value, determined by appraisal as if installed for continuous use in 
an operating dealership, of all vehicle brand-specific special tools, signage and other specialized 
systems and equipment required by the manufacturer or distributor for dealership operations. 
The fair market value will be determined by a qualified independent appraiser agreed upon by the 
manufacturer or distributor and the dealer unless the fair market value is mutually agreed upon 
by the parties; and 

(5) the economic loss to the dager raaiine from idled « or underused dealer facility real 
estate due to a manufacturer's involuntary termination, determined by any reasonable means, 
including appraisal, unless the dealer is in violation of the franchise agreement. Economic loss is 
presumed to be at least equal to the value of two years of dealer facility fair market rental value, 
as if the facility were an operating dealership; real estate property tax; and property insurance. 
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B. The manufacturer or distributor may subtract from the sum due under Subsection A of this 
section the amount of debts owed by the dealer to the manufacturer or distributor. The manufac- 
turer or distributor and the dealer are each responsible for one-half of the cost of delivering the 
inventory to the manufacturer or distributor. 

C. The manufacturer or distributor shall pay the amount due under this section before the 
sixty-first day after the day that the manufacturer or st sa aa receives inventory from the 
dealer. 

D. On payment of the amount due under this section, title to ihe inventory is transferred to the 
manufacturer or distributor. 

E. The provisions of this section shall not apply to recreational travel trailer or motor home 
manufacturers or dealers. 


History: 1978 Comp., § 57-16-9.2, enacted by Laws Laws 2010, ch. 38, § 4 and Laws 2010, ch. 40, § 4 en- 


1991, ch, 49, §.2; 1993, ch. 167, § 3; 2010, ch. 38, § 4; acted identical amendments to this section, The section 
2010, ch. 40, § 4. was set out as amended by Laws 2010, ch. 40, § 4. See 
The 2010 amendment, effective March 8; 2010, in =‘ 12-1-8 NMSA 1978. 

Subsection A, after "distributor the inventory", added The 1993 amendment, effective June 18, 1993, substi- 
"vehicle brand-specific tools, signage and other special- tuted "Motor vehicle" for "Motorcycle" in the section head- 
ized systems, equipment and real estate required by the ing; in Subsection A, deleted "motorcycle" preceding "fran- 
manufacturer"; in Subsection A(1), after "undamaged mo- chise" in the introductory language, added the language 
torcycles", deleted "current year model" and added "and"; |. beginning "current model year" to the end of Paragraph 
after "motor vehicles", deleted "and motor vehicles" and (1), inserted "motor vehicle" and added "and" to the end, in 
added "from the current and immediately preceding two Paragraph (2), and inserted "motor vehicle" in Paragraph 
model years and"; and after "manufacturer or distribu- (3); and added Subsection E. 


tor", deleted "six" and added "within fourteen"; and added 
Paragraphs (4) and (5) of Subsection A. 


57-16-9.3. Motor vehicle dealers; termination of franchise; return of 
inventory; exceptions, 


A manufacturer or distributor is not required to repurchase: 

A. inventory that the dealer orders either after the dealer receives notice of the termination 
of the franchise from the manufacturer or distributor or after any relief, granted by a court to the 
dealer in the form of temporary restraining orders, temporary injunctions or permanent injunc- 
tions, has expired; 

B. inventory for which the dealer is unable to furnish evidence of clear title; or 

C. motorcycle attachments or motor vehicle repair parts that have a limited storage life, are in 
a broken or damaged package, are usually sold as part of a set, if the parts are separated from the 
set, or cannot be sold without reconditioning. 


History: 1978 Comp., § 57-16-9.3, enacted by Laws heading and inserted "motor vehicle" near the beginning 
1991, ch. 49, § 3; 1993, ch. 167, § 4. of Subsection C. 

The 1993 amendment, effective June 18, 1993, sub- 
stituted "Motor vehicle" for "Motorcycle" in the section 


57-16-10. Refunds; discounts. 


In connection with a sale of a motor vehicle or vehicles to the state or to any political subdivi- 
sion thereof, no manufacturer, distributor or representative shall offer any discounts, refunds or 
any other similar type of inducement to any dealer without making the same offer or offers to all 
other of its dealers within the relevant market area, and if such inducements are made, the manu- 
facturer, distributor or representative shall give simultaneous notice thereof to all of its dealers 
within the relevant market area who have eae such notice. 

i 

History: 1953 Comp., § 64-37-10, enacted by Laws 

1973, ch. 6, § 10. 
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57-16-11. Injunction. 


‘Whenever it appears that a person has violated, or is violating, or is threatening to violate, any 
provision of this act, the aggrieved person may cause a civil suit to be instituted in district court 
for injunctive relief to restrain the person from continuing the violation or threat of violation. 


History: 1953 Comp., § 64-37-11, enacted by Laws 
1973, ch. 6, § 11. 
Compiler's notes. — The term "this act", referred to in 


appears as 57-16-1 to 67-16-6, 57-16-7 to 57-16-9, and 57- 
16-10 to 57-16-16 NMSA 1978. The reference probably 
should be to all of Chapter 57, Article 16 NMSA 1978. 


the second sentence, means Laws 1973, Chapter 6, which 


57-16-12. Venue of suits; relief. 


A suit for injunctive relief may be brought either in the county where the defendant resides or 
in the county where the violation or threat of violation occurs. In any suit to enjoin a violation or 
threat of violation of this act, the court may grant temporary restraining orders, temporary injunc- 
tions and permanent injunctions. 


History: 1958 Comp., § 64-37-12, enacted by Laws 
1973, ch. 6, § 12. 
Compiler's notes. — The term "this act", referred to in 


appears as 57-16-1 to 57-16-6, 57-16-7 to 57-16-9, and 57- 
16-10 to 57-16-16 NMSA 1978. The reference probably 
should be to all of Chapter 57, Article 16 NMSA 1978. 


the second sentence, means Laws 1973, Chapter 6, which 


57-16-13. Right of action; damages. 


In addition to any other judicial relief, any person who shall be injured in his business or prop- 
erty by reason of anything forbidden in this act may sue therefor in the district court and shall 
recover actual damages by him sustained, and the cost of suit, including a reasonable attorney's 
fee. In an action for money damages, the court or jury may award punitive damages not to exceed 


three times the actual damages, if the defendant acted maliciously. 


History: 1953 Comp., § 64-37-13, enacted by Laws 
1973, ch. 6, § 13. 

Compiler's notes, — The term "this act", referred to in 
the second sentence, means Laws 1973, Chapter 6, which 
appears as 57-16-1 to 57-16-6, 57-16-7 to 57-16-9, and 57- 
16-10 to 57-16-16 NMSA 1978. The reference probably 
should be to all of Chapter 57, Article 16 NMSA 1978, 


ANN OTATIONS 


Retail buyer's cause of action. — The statutory 
language of this article, the explicit legislative object of 
ensuring "a sound system" of motor vehicle sale and dis- 
tribution within the state, and the intent to provide a 
remedy for warranty abuse, implies a retail buyer's cause 


57-16-14. Limitations on suits. 


of action against a manufacturer for such abuse. GMAC v. 
Anaya, 1985-NMSC-066, 103 N.M. 72, 703 P.2d 169. 

Defendant's breach of contract was not mali- 
cious. — Where plaintiff sued defendant for breach of 
automobile dealership contract; and the trial court found 
that defendant acted willfully and improperly denied 
warranty claims and willfully breached the contract, but 
did not find that defendant's actions were maliciously in- 
tentional, fraudulent, oppressive, reckless or undertaken 
with wanton disregard of plaintiff's rights, plaintiff was 
not entitled to punitive damages, Art Janpol Volkswagen, 
Inc. v. Fiat Motors of N. Am., Inc., 767 F.2d 690 (10th Cir. 
1985). 

Am, Jur, 2d, A.L.R. and C.J.S, references. — Plain- 
tiff's rights to punitive or multiple damages when cause of 
action renders both available, 2 A.L.R.5th 449. 


Actions rising out of any provision of this act shall be commenced within four years next after 
the cause of action accrues; provided, however, that if a person liable hereunder conceals the cause 
of action from the knowledge of the person entitled to bring it, the period prior to the discovery 
of his cause of action by the person so entitled shall be excluded in determining the time limited 
for the commencement of the action. If a cause of action accrues during the pendency of any civil, 
criminal or administrative proceeding against a person brought by the United States, or any of its 
agencies, under the antitrust laws, the Federal Trade Commission Act or any other federal act, or 
the laws of the state related to antitrust laws or to franchising, such actions may be commenced 
within one year after the final disposition of such civil, criminal or administrative proceeding. 
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History: 1953 Comp., § 64-37-14, enacted by Laws 57-16-10 to 57-16-16 NMSA 1978. The reference probably 


19783, ch. 6, § 14. should be to all of Chapter 57, Article 16 NMSA 1978. 
Compiler’ s notes, — The term "this act", referred to in Cross references. — For the Federal Trade Commis- 
the second sentence, means Laws 1973, Chapter 6, which sion Act, see 15 U.S.C. 88 41 to 58. 


appears as 57-16-1 to 57-16-6, 57-16-7 to 57-16-9, and 


57-16-15. Price schedule change. 


A manufacturer or distributor motor vehicle price increase shall not apply to vehicles which the 
dealer had ordered for private retail consumers prior to the dealer's receipt of the written official 
price increase notification. A sales contract signed by a private retail consumer shall constitute 
evidence of each such order. In the event of price reductions, the amount of any such reduction re- 
ceived by a dealer shall be passed on to the private retail consumer by the dealer if the retail price 
was negotiated on the basis of the previous higher price to the dealer. Price reduction shall apply 
to all motor vehicles in the dealer's inventory that are subject to the reduction. Price differences 
applicable to new model motor vehicles at the time of the introduction of new models shall not. be 
considered a price increase or price decrease. 


History: 1953 Comp., § 64-37-15, enacted by Laws 
1973, ab 6, § 15. 


57-16-16. Penalty. 


Any dealer who shall willfully violate any of the provisions of Section 4 [57-16-4 NMSA 1978] of 
this act shall be deemed guilty of a misdemeanor and, upon conviction thereof, shall be punished 
by a fine of not less than one hundred dollars ($100) or more than five hundred dollars ($500), or 
by imprisonment in the county jail for a period not to exceed six months, or by both such fine and 
imprisonment. 


History: 1953 Comp., § 64-37-16, enacted by Laws 57-16-7 to 57-16-9, and 57-16-10 to 57-16-16 NMSA 1978. 


1973, ch. 6, § 16. The reference probably should be to all of Chapter 57, Ar- 
Compiler's notes, — The term "this act means Laws ticle 16 NMSA 1978. 
1973, Chapter 6, which appears as 57-16-1 to 57-16-6, 
ARTICLE 16A.. 
Motor Vehicle Quality Assurance 
Sec. Sec. " 
57-16A-1. Short title. 57-16A-6. Informal dispute resolution. 
57-16A-2. Definitions. 57-16A-7. Resale of returned motor vehicle. 
57-16A-3. Conformation to express warranties. 57-16A-7,1. Notice of replacement or repurchase to used 
57-16A-3.1. Used motor vehicles. motor vehicle dealers and consumers, 
57-16A-4. Affirmative defenses, 57-16A-8. Limitation of action. 
57-16A-5. Limitation of remedy. 57-16A-9. Reasonable attorney fees. 


57-16A-1. Short title. 


This act [57-16A-1 through 57-16A-9 NMSA 1978] may be cited as the "Motor Vehicle Quality 
Assurance Act". 


History: Laws 1985, ch. 220, § 1. ; Am, Jur. 2d, A.L.R. and C.J.S. references. — 17 Am. 
_ dur, 2d, Consumer Product Warranty Acts §§ 66, 67. 
ANNOTATIONS Liability on implied warranties in sale of used motor ve- 
Law reviews. — For article, "New Mexico's 'Lemon 


hicle, 47 A.L.R.5th 677. 
Law': Consumer Protection or Consumer Frustration?" Validity, construction and effect of state’ motor vehicle 


see 16 N.MLL. Rev. 251 (1986). ) warranty legislation, 88-A.L.R.5th 301. 


by 4 
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57-16A-2. Definitions. 


As used in the Motor Vehicle Quality Assurance Act: 

A.. "collateral charges" means additional charges to a consumer. not directly attributed to a 
manufacturer's suggested retail price label for anew motor vehicle and includes all taxes, license, 
title and registration fees and other governmental charges related to the purchase of the vehicle; 

B.. "comparable motor vehicle" means an identical or reasonably equivalent motor vehicle; 

C. "consumer" means the purchaser, other than for purposes of resale, of a new or used ‘motor 
vehicle normally used for personal, family or household purposes, a person to whom such a motor 
vehicle has been transferred during the duration, of an express warranty applicable to the motor 
vehicle and any other person entitled by the terms of the warranty to:enforce the obligations of the 
warranty; 

D, "express warranty" means a written affirmation of the fact of promise made by a manu- 
facturer to a consumer in connection with the sale of a new or used motor vehicle that relates to 
the nature of the material or workmanship or to.a specified level of performance over a specified 
period of time, including any terms or conditions precedent to the enforcement of obligations pur- 
suant to the warranty; 

E. "manufacturer" means.a person engaged in the manufacturing, assembling, importing or 
distributing of a motor vehicle as a regular business; 

F. "motor vehicle" means a passenger motor vehicle, including an automobile, pickup truck, 
motorcycle or van normally used for personal, family or household purposes, that is sold and regis- 
tered in this state and whose gross vehicle weight is less than ten thousand pounds; 

G. "used motor vehicle" means a motor vehicle that has been sold, bargained or exchanged or a 
motor vehicle that is the subject of a title that has been transferred from the person who first ac- 
quired the motor vehicle from the manufacturer, importer or dealer or agent of the manufacturer 
or importer and that has been placed in bona fide consumer use; and . 

H. "used motor vehicle dealer" means a person or business that sells or offers for sale a used 
motor vehicle after selling or offering for sale four or more used motor vehicles in the previous 
twelve months but does not include: 

(1) a bank or financial institution; 

(2) an insurance company; 

(3) a business selling a used motor vehicle to an employee of the business; or 

(4) .a lessor selling a leased vehicle to the lessee of the vehicle or to an employee of the les- 
see of the vehicle. 


History: Laws 1985, ch, 220, § 2; 2003, ch. 216, § 1. Quality Assurance Act unless he or she uses the vehicle 
The 2003 amendment, effective January 1, 2004, in- for personal, family, or household purposes. Jones v. GMC, 
serted "or used" following "new" near the beginning of 1998-NMCA-020, 124 N.M. 606, 953 P.2d 1104. 
Subsection C; inserted "or used" following "new" near the: - 
middle of Subsection D; and added Subsections G and H. 


ANNOTATIONS 


"Consumer" construed, — A person is not a "con- 
sumer" entitled to recovery under the Motor Vehicle 


57-16A-3. Conformation to express warranties. 


A. If a new motor vehicle does not conform to all applicable express warranties and the con- 
sumer reports the nonconformity to the manufacturer, its agent or its authorized dealer during 
the term of such express warranties or during the period of one year following the date of original 
delivery of the motor vehicle to a consumer, whichever is the earlier date, the manufacturer, its 
agent or its authorized dealer ped Ge such al gehts as are necessary to conform the vehicle to 
such express warranties. 

B. Ifthe manufacturer or its agent or authorized dealer, after a reasonable number of attempts, 
is unable to conform the new motor vehicle to any applicable express warranty by repairing or cor- 
recting any defect or condition which substantially impairs the use and market value of the motor 
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vehicle to the consumer, the manufacturer shall replace the motor vehicle witha comparable mo- 
tor vehicle or accept return of the vehicle from the consumer and refund to the consumer the full 
purchase price including all collateral charges, less a reasonable allowance for the consumer's use 
of the vehicle. The subtraction of'a reasonable allowance for use shall apply when either a replace- 
ment or refund of the new motor vehicle occurs. As used in this Subsection, a reasonable allowance 
for use shall be that amount directly attributable to use by the consumer prior to his first report of 
the nonconformity to the manufacturer, agent or dealer and during any subsequent period when 
the vehicle is not out of service by reason of repair. Refunds shall be made to consumers or lien- 
holders as their interests may appear. 

C. It shall be presumed that a reasonable number of aitampes% as mentioned in Subsection B of 
this section have been undertaken to conform anew motor vehicle to the applicable express war- 
ranties if: 

(1) the same uncorrected nonconformity has been subject to repair four or more times by 
the manufacturer or its agents or authorized dealers within the express warranty term or during 
the period of one year following the date of original delivery of the motor vehicle to a consumer, 
whichever is the earlier date, but the nonconformity continues to exist; or 

(2) the vehicle is in the possession of the manufacturer, its agent or authorized dealer for 
repair a cumulative total of thirty or more business days during such term or during such period 
whichever is the earlier date, exclusive of down time for routine maintenance as prescribed by the 
manufacturer. The term of an express warranty, such one-year period and such thirty-day period 
shall be extended by any period of time during which repair services are not available to the con- 
sumer because of war, invasion, strike; fire, flood or other natural disaster. In no event shall the 
presumption herein provided apply against a manufacturer unless the manufacturer has received 
prior direct written notification from or on behalf of the consumer and an opportunity to cure the 
defect alleged. The manufacturer shall provide written notice and instruction to the consumer, 
either in the warranty or a separate notice, of the obligation to file this written notification before 
invoking the remedies available pursuant to the Motor Vehicle Quality Assurance Act. 


History: Laws 1985, ch. 220, § 3. 


57-16A-3.1. Used motor vehicles. 


A. ‘Unless a seller is a used motor vehicle dealer, before the seller attempts to sell a used mo- 
tor vehicle, the seller shall possess the title to the used motor vehicle and the title shall be in the 
seller's name. 

B. Except as otherwise provided in the Motor Vehicle Quality Assurance Act, a used motor 
vehicle dealer shall not exclude, modify or disclaim the implied warranty of merchantability pre- 
scribed in Section 55-2-314 NMSA 1978 or limit the remedies for a breach of the warranty before 
midnight of the fifteenth calendar day after delivery of a used motor vehicle or until a used motor 
vehicle is driven five hundred miles after delivery, whichever is earlier. In calculating time under 
this subsection, a day on which the warranty is breached and all subsequent days in which the 
used motor vehicle fails to conform with the implied warranty of merchantability are excluded. In 
calculating distance under this subsection, the miles driven to obtain or in connection with the re- 
pair, servicing or testing of the used motor vehicle that fails to conform with the implied warranty 
of merchantability are excluded. An attempt to exclude, modify or disclaim the implied warranty of 
merchantability or to limit the remedies for a breach of the warranty in violation of this subsection 
renders a purchase agreement voidable at the option of the purchaser. 

C,. An implied warranty of merchantability is met if a used motor vehicle functions substan 
tially free of a defect that significantly limits the use, of the used motor vehicle for the ordinary, 
purpose of transportation on any public highway. The implied warranty of merchantability expires 
at midnight of the fifteenth calendar day after delivery of a used motor vehicle or until a used mo- 
tor vehicle is driven five hundred miles after delivery, whichever is earlier. In calculating time, a 
day on which the implied warranty of merchantability is breached is excluded, and all subsequent 
days in which, the used motor vehicle fails to conform with the warranty are also excluded. In 
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calculating distance, the miles driven to obtain or in connection with the repair, servicing or test- 
ing of the used motor vehicle that fails to conform with the implied warranty of merchantability 
are excluded. 

D. An implied warranty of merchantability does not.extend to damage that occurs after the 
sale of the used motor vehicle that results from: 

(1). off-road use; . 

(2) racing; 

. (3): towing; 

(4) abuse; 

» (5) misuse; 

(6) neglect; 

(7) failure to perform regular maintenance; and 

(8) failure to maintain adequate oil, coolant and other required fluids or lubricants. 

EK. If the implied warranty of merchantability described in this section is breached, the con- 
sumer shall give reasonable notice to the seller within thirty days of the date of the breach. Before 
the consumer exercises another remedy pursuant to Chapter 55, Article 2 NMSA 1978, the seller 
shall have a reasonable opportunity to repair the used motor vehicle. The consumer shall pay.one- 
half of the cost of the first two repairs necessary to bring the used motor vehicle into compliance 
with the warranty. The payments by the consumer are limited to a maximum payment of twenty- 
five dollars ($25.00) for each repair. 

F. The maximum liability of a seller pursuant to this ery is limited to the purchase price 
paid for the used motor vehicle, to be refunded to the consumer or lender, as applicable, in ex- 
change for return of the vehicle, unless the seller knew or should have known of the defect given 
the circumstances in which the vehicle was acquired or sold and the seller did not disclose that 
defect. 

G. An agreement for the sale of a used motor vehicle by a used motor vehicle dealer is voidable 
at the option of the consumer unless it contains on its face the following conspicuous statement 
printed in boldface, ten-point or larger type set off from the body of the agreement: 

"New Mexico law requires that this vehicle will be fit for the ordinary purposes for which the 
vehicle is used for fifteen days or five hundred miles,after delivery, whichever is earlier, except 
with regard to particular defects disclosed on the first page of this agreement. You (the consumer) 
will have to pay up to twenty-five dollars ($25. 00) for each of the first two repairs if the warranty 
is violated." 

H. The inclusion in the agreement af the statement prescribed in Subsection G of this section 
does not create an express warranty. 

I. Aconsumer of a used motor vehicle may waive the implied warranty of merchantability only 
for a particular defect in the vehicle and only if all of the following conditions are satisfied: 

(1) the used motor vehicle dealer fully and accurately discloses to the ‘consumer that be- 
cause of circumstances unusual to the business of the used motor vehicle dealer, the used motor 
vehicle has a particular defect; ; | 

(2) the consumer agrees to buy the used motor vehicle after disclosure of the defect; and 

~ (3) before the sale, the consumer indicates agreement to the waiver by signing and dat- 
ing the following conspicuous statement that is printed on the first page of the sales agreement 
in boldface ten-point or larger type and that is written in the language in which the presentation 
was made: 

"Attention consumer: sign here only if the dealer has told you that this vehicle has the fol- 
lowing problem(s) and you agree to buy the vehicle on those terms: 

iL 


2i 
34 ' ) ‘i 
J. Aused motor vehicle dealer has the burden to prove by a preponderance of the evidence that 
the dealer complied with Subsection I of this section. 
K.,; A consumer or seller that is aggrieved by a transaction pursuant to this section and that 
seeks. a legal remedy shall pursue an appropriate remedy prescribed in» Chapter 55, Article 2 
NMSA 1978 and shall comply with the requirements prescribed in that.article. 
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History: Laws 2008, ch. 216, § 38. Effective dates. — Laws 2003, ch. 216, § 4 made Laws 
2003, ch. 216, § 3 effective January 1, 2004. 


57-16A-4. Affirmative defenses. 


It shall be an affirmative defense to any claim under the Motor Vehicle Quality Assurance Act 
that: 

A. an alleged nonconformity does not substantially impair the use and market value of the 
motor vehicle; 

B. anonconformity is the result of abuse, neglect or unauthorized modifications or alterations 
of the motor vehicle; 

C. aclaim by a consumer was not filed in good faith; or 

D. any other affirmative defense allowed by law. 


History: Laws 1985, ch. 220, § 4. 


57-16A-5. Limitation of remedy. 


Any consumer who seeks enforcement of the provisions of the Motor Vehicle Quality Assurance 
Act shall be foreclosed from pursuing any Uniform Commercial Code remedy set forth in Sec- 
tions 55-2-602 through 55-2-608 NMSA 1978. 


History: Laws 1985, ch. 220, § 5. 


57-16A-6. Informal dispute resolution. 


If a manufacturer has established or participates in a fair and impartial informal dispute settle- 
ment procedure which substantially complies with the substantive requirements of Title 16, Part 
703 of the Code of Federal Regulations, the provisions of Subsection B of Section 3 [57-16A-3B 
NMSA 1978] of the Motor Vehicle Quality Assurance Act concerning refunds or replacement shall 
not apply to any consumer who has not first resorted to that procedure. The state attorney general 
may investigate and determine that the informal dispute settlement procedure is fair and impar- 
tial and conforms with the requirements of Title 16, Part 703 of the Code of Federal Regulations. 


History: Laws 1985, ch. 220, § 6. 


57-16A-7. Resale of returned motor vehicle. 


No motor vehicle which has not been properly repaired pursuant to the provisions of Subsection 
B of Section 3 [57-16A-3 NMSA 1978] of the Motor Vehicle Quality Assurance Act, or pursuant to 
a similar law of another state, may be resold in New Mexico unless the manufacturer provides full 
written disclosure of the reason for the return to any prospective buyer. 


f 
History: Laws 1985, ch. 220, § 7. 


57-16A-7.1. Notice of replacement or repurchase to used motor vehicle 
dealers and consumers. 


A manufacturer, its agent, its authorized dealer or a used motor vehicle dealer that has been 
ordered by judgment or decree to replace or repurchase or that has replaced or repurchased a 
motor vehicle pursuant to the Motor Vehicle Quality Assurance Act shall, before offering the mo- 
tor vehicle for resale, attach to the motor vehicle written notification indicating that the motor 
vehicle has been replaced or repurchased. A consumer or a-used motor vehicle dealer may bring a 
cause of action against a person who removes the notification from the motor vehicle, unless the 
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manufacturer, its agent or its authorized dealer or a used motor vehicle dealer, before completion 
of the sale, has provided the purchaser with written notification by the manufacturer, dealer or 
agent of the dealer, that the motor vehicle has been replaced or repurchased. 


History: Laws 2008, ch. 216, § 2. Effective dates. — Laws 2003, ch. 216, § 4 made Laws 
2008, ch. 216, § 2 effective January 1, 2004. 


57-16A-8. Limitation of action. 


Any action brought to enforce the provisions of the Motor Vehicle Quality Assurance Act shall be 
commenced within eighteen months following the date of original delivery of the motor vehicle to 
a consumer, or, in the event that a consumer resorts to an informal dispute settlement procedure 
pursuant to Section 6 [57-16A-6 NMSA 1978] of the Motor Vehicle Quality Assurance Act, within 
ninety days following the final action of the panel, whichever is later. 


History: Laws 1985, ch. 220, § 8. 


57-16A-9. Reasonable attorney fees. 


A consumer who prevails in an action brought to enforce the provisions of the Motor Vehicle 
Quality Assurance Act shall be entitled to receive reasonable attorneys' fees and court costs from 
the manufacturer. If a consumer does not prevail in such an action and brings that action for frivo- 
lous reasons or in bad faith, the manufacturer shall be entitled to receive reasonable attorneys’ 
fees and court costs from the consumer. 


History: Laws 1985, ch. 220, § 9. ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Award 
of attorney's fees under state motor vehicle warranty leg- 
islation (lemon laws), 82 A.L.R.5th 501. 


ARTICLE 17 
Standards of Weights and Measures 


Sec. Sec. 
57-17-1. Definitions. 57-17-11. Methods of sale of commodities; general. 
57-17-2. Systems of weights and measures. 57-17-12. Declarations on packages; declarations of unit 
57-17-3. Physical standards, price on random packages. 
57-17-4. Enforcement and administration. 57-17-18, Misleading packages. 
57-17-5. Bonds. 57-17-14. Retail sales; regulation of. 
57-17-6. Custody of state standards. 57-17-15. Misrepresentation of price. 
57-17-7. Duties of director. 57-17-16. Hindering or obstructing officers; penalties. 
57-17-8. Powers of the director; police powers; right of 57-17-17. Impersonation of officer; penalties. 
entry and stoppage. 57-17-18. Offenses and penalties. 
57-17-9. Duties and powers of inspectors. 57-17-19. Inspection fees. 
57-17-10. Duty of owner of incorrect apparatus. 57-17-20. Homemade food items; exemption. 


57-17-1. Definitions. 


As used in this act: 

A. "person" includes individuals, partnerships, corporations, companies, societies and associa- 
tions; 

B. "weight(s)" and "measure(s)" include all instruments and devices used for weighing and 
measuring and their necessary and associated accessories and appliances; 

C. "sell" and "sale" include barter and exchange; 

D. "apparatus" includes any manual or mechanical unit, method or device used to determine 
weight, measure or quantity; 
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E. "correct" means the condition of apparatus, which by reason of its construction and adjust- 
ment, will give accurate readings or indications of weight and quantity; 

F. "incorrect" means the condition of apparatus, or its construction, which precludes it from be- 
ing reasonably permanent in its adjustment or which will not allow it to repeat its indications of 
waight or quantity with accuracy; 

G. "in package form" means a good or commodity packaged or contained in advance of gels so 
as to constitute a unity [unit] quantity of the good or commodity; a good or commodity not con- 
tained, but upon which is marked a selling price based upon weight or measure, shall be construed 
to be in packaged form; a shipping container containing goods or commodities in packaged form is 
excluded from this definition; . 

H... "weight" means net weight; 

I. -"sale from bulk" means the sale of commodities when the quantity is determined 3d 2 time 
of sale; 

J. "board" means the board of regents of New Mexico state university; and 

K. "director" means the director of the New Mexico department of agriculture. 


History: 1953 Comp., § 76-1-28, enacted by Laws Compiler's notes. — The term "this act" refers to 
1959, ch. 202, § 1; 1978, ch. 386, § 1. Laws 1959, Chapter 202, which is compiled as 57-17-1, 57- 
17-5 to’57-17-18, 57-17-15 to 57-17-18 NMSA 1978. 


57-17-2. Systems of weights and measures. , 


The system of weights and measures in customary use in the United States and the metric 
system of weights and measures are jointly recognized, and either one or both of these systems 
shall be used for all commercial purposes in the state, The definitions of basic units of weights and 
measure, the tables of weight and measure and weights and measures equivalents as published by 
the national bureau of standards shall be used by the board in arriving at standards which shall 
govern weighing and measuring equipment and transactions in the state. 


History: 1953 Comp., § 76-1-29, enacted by Laws ANNOTATIONS 
1973, ch. 386, § 2. 

Repeals and reenactments. — Laws 1973, ch. 386, In Ppeence tah yapnrn ae to motnod of pets 
§§ 2, 20, repealed 76-1-29, 1953 Comp., relating to the dapat Sebed feito Masta Di baaeice pati NM oAtah GRR LR si 1S p25: 
equivalents of units of weight and measure, and enacted King v. Tabor, 1910-NMSC-037, 15 N.M. 488, 110 P. 601 
a new section. (decided:under former law). °» 

Cross references. — For inspection of measuring de- Am, Jur. 2d, A.L.R. and C.J.S. references. — 79 Am. . 
vices for sale of petroleum products, see 57-19-30 NMSA Jur. 2d Weights and Measures §§ 1 to 40. 

1978. Parol or extrinsic evidence of custom or usage to show 

For standards for measuring flow and volume of water, that terms of measurement in contract have a special 
see 72-5-19 NMSA 1978. trade significance, 89 A.L.R, 1240. 


94 C.J,.S, Weights and Measures §§ 1 to 4. 


57-17-3. Physical standards. 


Weights and measures that are traceable to the United States prototype standards supplied 
by the federal government, or ‘approved as being satisfactory by the national bureau of standards 
shall be the state primary standards of weights and measures. The state primary standards shall 
be maintained in such calibration as prescribed by the national bureau of standards. Secondary 
standards may be prescribed by the director. Secondary standards shall be verified upon their ini- 
tial receipt and as often thereafter as deemed necessary by the director. 


History: 1953 Comp., § 76-1-30, enacted by Laws of weights and measures as received from the federal gov- 
1978, ch. 386, § 3. ernment, and enacted a new section. 

Repeals and reenactments. — Laws 1973, ch. 386, 8§ 
3, 20, repealed 76-1-30, 1953 Comp., relating to standards 
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57-17-4. Enforcement and administration. 


A. Sections 57-17-1 through 57-17-19 NMSA 1978 shall be administered and enforced by the 
director under the direction of the board. Such sums as may be appropriated by the legislature 
and fees which are collected shall be allowed to the department for salaries for inspectors and for 
necessary clerical employees, necessary equipment and supplies, travel and contingent expenses. 

B. The board shall after due notice and hearing issue reasonable regulations to carry out the 
provisions of Articles.17 and 18 of this Chapter 57 NMSA 1978. The regulations shall have the 
force of law and may include but not be limited to: 

(1) standards of weight, measure or count, reasonable standards of fill and labeling re- 
quirements for a commodity in package form; and 

(2) specifications and tolerances for apparatus, weights and measures designed to elimi- 
nate from use apparatus the inaccuracy of which would facilitate the perpetration of fraud. 


History: 1953 Comp., § 76-1-31, enacted by Laws ANNOTATIONS 


1973, ch. 386, § 4. 
Repeals ad reenactments. — Laws 1973, ch. 386, §§ Am, Jur. 2d, A.L.R. and C.J.S. references. — 79 Am. 


4, 20, repealed 76-1-31, 1953 Comp., relating to the office Jur, 2d Weights and Measures § 12. 
of the state superintendent of weights and measures, and 
enacted a new section. 


57-17-5. Bonds. 


A bond with sureties, to be approved by the secretary of state and conditioned upon faithful per- 
formance of duties, shall be given by the director in the penal sum of five thousand dollars ($5,000) 
and, upon appointment, by each inspector in the penal sum of one thousand dollars ($1,000). The 
premium ona bond required by this section shall be paid by the state. 


History: 1953 Comp., § 76-1-32, enacted by Laws 
1959, ch. 202, § 5; 1973, ch. 386, § 5. 


57-17-6. Custody of state standards. 


The New Mexico standards of weight and measure shall be kept in a safe:and suitable place in 
the office of the director and shall not be removed except for repairs or certification. 


History: 1953 Comp., § 76-1-33, enacted by Laws 
1959, ch. 202, § 6; 1973, ch. 386, § 6. 


57-17-7. Duties of director. 


It shall be the duty of the director to: 

A. enforce the provisions of this act; 

B. maintain custody of the New Mexico standards of weight and measure and of the other 
standards and equipment entrusted to his care; 

C. keep accurate records of all standards of weight and measure; 

D. keep and have general supervision over apparatus meen to determine weight ee measure 
offered for sale, sold or in use in the state; 

E. report annually to the governor of the state, the report to cover all activities carried out un- 
der the provisions of Articles 17 and 18 of this Chapter 57 NMSA 1978; 

F. test at least once annually all apparatus, weights and measures used in checking the receipt 
or disbursement of supplies in institutions supported in whole or in part by moneys appropriated 
by the legislature; 

G. inspect and test for accuracy, at least once annually, commercial apparatus, weights and 
measures used in: 
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(1) determining the weight, measurement or count of goods and commodities sold or of- 
fered for sale on the basis of weight or measure; 

(2) corapeting the basic gi or payment for services arg wie on the basis of weight or 
measure; and Bs 

(3) “determining weight or measure when a dhiarze§ is made for such determination; and 

H. weigh, measure and inspect, from time to time; packages and amounts‘ of goods and com- 

modities offered for sale, sold-or in the process of delivery to'determine whether the weight or 
quantity of the good or commodity is the same as that represented by the terms ofthe offer or sale. 


History: 1953 Comp., § 76-1-34, enacted by Laws For checking and calibration stations’ for measuring 


1959, ch. 202, § 7; 1978, ch. 386, § 7. capacity of vehicle tank used in transporting petroleum 
Compiler's notes, — The term "this act" refers to products, see 57-19-31 NMSA 1978, 
Laws 1959, Chapter 202, which is compiled as 57-17-1, 57- For testing and accuracy of meters of public utilities, see 
17-5 to 57-17-13, 57-17-15 to 57-17-18 NMSA 1978. 62-6-20 through 62-6-22 NMSA 1978. 
Cross references. — For inspection of gasoline pumps For inspection and certification of scales at livestock 
by director, see 57-19-30 NMSA 1978. sales rings, see 77-10-7 NMSA 1978. 


57- 17-8. Powers of the director; police powers; right of entry and 
stoppage. 


To facilitate the performance of his duties and the enforcement of the provisions of this act and 
the regulations promulgated hereunder, the director, in the performance of his duties, is empow- 
ered to: 

A. approve for use, and seal or mark with appropriate devices, the weights and measures he 
finds upon inspection and test to be correct; 

B. reject and mark or tag as "recommended for repair" apparatus, weights and measures abide 
finds upon inspection and test to be incorrect, but which in his best judgment are susceptible of 
satisfactory repair; 

C. condemn or seize weights and measures he finds upon inspection to be incorrect, but which 
in his best judgment are not susceptible of satisfactory repair; 

D. arrest by formal warrant a willful violator of the provisions of this act or the regulations 
promulgated hereunder; and to seize, without formal warrant, for use as evidence, incorrect or un- 
sealed apparatus, weights and measures and packages or goods and commodities, sth by him to 
be sold or offered for sale in violation of law; 

E. to enter, without formal warrant, a structure or premises for the purposes of inspection dur- 
ing business hours; 

F. conduct investigations to ensure compliance with this act; and 

G. issue stop-use, hold and removal orders with respect to any weights and measures commer- 
cially used, and stop-sale, hold and removal orders with respect to any packaged commodities or 
bulk commodities kept, offered or exposed for sale. 


History: 1953 Comp., § 76-1-35, enacted by Laws Compiler's notes, — The term "this act" refers to 
1959, ch. 202, § 8; 1973, ch. 386, § 8. Laws 1959, Chapter 202, which is compiled as 57-17-1, 57- 
17-5 to 57-17-13, 57-17-15 to 57-17-18 NMSA 1978. 


57-17-9. Duties and powers of inspectors. 


When acting under instructions and under the direction of the director, the powers and duties 
of the inspectors of weights and measures shall be the same as the powers and duties given to and 
imposed upon the director. 


History: 1953 Comp., § 76-1-36, enacted by Laws ANNOTATIONS 


1 h. 202, § 9; 1973, ch. 386, § 9. 
yoih dae “3 a8 Am. Jur. 2d, A.L.R. and C.J.S. references, — 94 
C.J.S. Weights and Measures § 5. 
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57-17-10. Duty of owner of incorrect apparatus. 


An owner or user of apparatus of weight or measure, recommended for repair, shall cause the 
apparatus to be made correct within a reasonable period specified by the director or an inspector. 
Except, at the election of the owner or user, the apparatus may be disposed of in a manner specifi- 
cally authorized by the director. An apparatus of weight or measure which has been recommended 
for repair shall not be,used again for a commercial purpose until it has been made correct, and 
found to be correct, by the director or an-inspector unless otherwise provided for by regulation. 


History: 1953 Comp., § 76-1-37, enacted by Laws 
1959, ch. 202, § 10; 1973, ch, 386, § 10. 


57-17-11. Methods of sale of commodities; general. 


A commodity in liquid form shall be sold only by liquid measure or by weight, and a commodity 
not in liquid form shall be sold only by weight, by measure of length or area or by count; provided, 
that the provisions of this section shall not apply to a commodity sold for immediate consumption 
on the premises of sale, to vegetables sold by the head or bunch, to cotton seed sold to cotton gins 
or to a commodity when in package or container form standardized by law. The board shall issue 
such regulations as are required to carry out the provisions of this section. 


History: 1953 Comp., § 76-1-38, enacted by Laws sold in a specified quantity or weight, 6 A.L.R. 429, 90 
1959, ch, 202, § 11; 1965, ch. 279, § 1; 1973, ch. 386, § A.L.R. 1290. 
it. 
ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Valid- 
ity of statute or ordinance requiring commodities’ to be 


57-17-12. Declarations on packages; declarations of unit price on 
random packages. 


A. Except as otherwise provided by law or regulation of the board, a commodity in package 
form shall bear on the outside of the package a definite, plain and conspicuous declaration of net 
quantity of the contents in terms of weight, measure or count, and in the case of any package not 
sold on the premises where packed, the name and place of business of the manufacturer, packer or 
distributor; and the identity of the commodity in the package, unless the same can easily be identi- 
fied through the wrapper or container. 

B. In addition to the declarations required by this section, any package Ee one of a lot con- 
taining random weights of the same commodity and bearing the total. selling price of the package 
shall bear on the outside of the package a plain and conspicuous declaration of the price per single 
unit of weight. 


History: 1953 Comp., § 76-1-39, enacted by Laws Construction of statute or ordinance in relation to con- 


1959, ch. 202, § 12; 1973, ch. 386, § 12. tainers, 35 A.L.R. 782. 
ANNOTATIONS 


Am, Jur, 2d, A.L.R. and C.J.S. references. — Va- 
lidity of statute or ordinance as to "containers," 5 A.L.R. 
1068, 101 A.L.R. 862, 


§7-17-13. Misleading packages. 


No.commodity in package form shall be so wrapped, nor be in a container so made, formed or 
filled as to mislead the purchaser as to the quantity of its contents, and the contents of a container 
shall not fall below the reasonable standard of fill as may have been prescribed for the commodity 
by the director. 
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History: 1953 Comp., § 76-1-40, enacted by Laws 
1959, ch, 202, § 13; 1978, ch. 386, § 18. 


57-17-14. Retail sales; regulation of. 


The board may by regulation, when it is necessary or desirable for the protection of the public, 
establish standard quantities, weights and sizes by which specific commodities may be sold at 
retail. If any specific commodity is regulated in this regard, by another state agency or law, the 
regulation of that other state agency or law shall control. 


History: 1953 Comp., § 76-1-40.1, enacted by Laws sold in a specified quantity or weight, 6 ALR. 429, 90 
1973, ch. 386, § 14. A.L.R. 1290. 

Constitutionality of regulations as to capacity of milk 

ANNOTATIONS | receptacles, 18 A.L-R. 251, 42 A.L.R. 556, 58 A.L.R. 672, 80 

Am. Jur. 2d, A.L.R. and C.J.S, references. — Valid-  AL-R. 1225, 101 A.L.R. 64, 110 A.L.R. 644, 119 A.L.R. 248, 


ity of statute or ordinance requiring commodities to be 155 A.L.R. 1383. 


57-17-15. Misrepresentation of price. 


Whenever a commodity or service is sold, offered or advertised for sale by weight, measure or 
count, the price shall not be misrepresented, nor shall the price be represented in any manner 
calculated or tending to mislead or deceive a purchaser. 


History: 1953 Comp., § 76-1-41, enacted by Laws 
1959, ch. 202, § 14. 


57-17-16. Hindering or obstructing officers; penalties. 


A person who shall hinder or obstruct in any way the director or an inspector, in the perfor- 
mance of his official duties, shall be guilty of a misdemeanor, and upon conviction thereof shall 
be punished by a fine of not less than twenty dollars ($20.00) or more than one hundred dollars 
($100), or by imprisonment for not more than three months, or by both fine and imprisonment. 


History: 1953 Comp., § 76-1-50, enacted by Laws 
1959, ch. 202, § 23; 1973, ch. 386, § 15. 


57-17-17. Impersonation of officer; penalties. 


A person who shall impersonate, in any manner, the director or an inspector, by the use of his 
seal or a counterfeit of his seal, or in any other manner, shall be guilty of a misdemeanor, and upon 
conviction thereof shall be punished by a fine of not less than one hundred dollars ($100) nor more 
than five hundred dollars ($500), or by imprisonment for not more than one year, or by both fine 
and imprisonment. 


History: 19538 Comp., § 76-1-52, enacted by Laws 
1959, ch. 202, § 25; 1973, ch. 386, § 16. 


57-17-18. Offenses and penalties. 


A person who, by himself or by his servant or agent, or as the servant or agent of another per- 
son, performs any one of the acts specified in this section shall be guilty of a misdemeanor and, 
upon a first conviction thereof, shall be punished by a fine of not less than twenty dollars ($20.00) 
or more than one hundred dollars ($100), or by imprisonment for not more than three months, or 
by both fine and imprisonment; and upon a second or subsequent conviction thereof, he shall be 
punished by a fine of not less than fifty dollars ($50.00) or more than five hundred dollars ($500), 
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or by imprisonment in the county jail for not more than one year, or by both fine and imprisonment 
in the discretion of the court: 

A. use or have in his possession, for the purpose of using for any commercial purpose, sell, offer 
for sale or hire, or have in his possession for the purpose of selling or hiring, an incorrect weight or 
measure, or any device or instrument calculated to falsify any weight or measure; 

B. use, or have in his possession for current use, in the buying or selling of any commodity or 
good, or for hire or award, or in the computation of any basic charge or payment for services ren- 
dered on the basis of weight or measurement, or in the determination of weight or measurement 
when a charge is made for such determination, a weight or measure which has not been sealed 
within the next preceding year, by the director or an inspector, unless written notice has been 
given to the director to the effect that the weight or measure is available for examination, or is due 
for re-examination, as the case may be, and unless specific written permission to use such weight 
or measure has been received from the office of the director; 

C. dispose of any rejected or condemned weight or measure in a manner contrary to law; 

D. remove from any weight or measure, contrary to law, any tag, seal or mark placed thereon 
by the director or an inspector; | 

E. sell or offer for sale, less than the quantity he represents of any commodity, good or service; 

F. take more than the quantity he represents of any commodity, good or service when, as buyer, 
he furnishes the weight or measure by means of which the amount of the commodity, good or ser- | 
vice is determined; 

G. keep for the purpose of sale, advertise or offer for sale, or sell any commodity, good or service 
in a condition or manner contrary to law; 

H. use in retail trade, except in the preparation of packages put up in advance of sale and of 
medical prescriptions, a weight or measure which is not so positioned that its indications may be 
accurately read and the weighing or measuring operation observed from some position which may 
reasonably be assumed by a customer; and 

I. violate any provision of this act or of the regulations promulgated under the provisions of 
this act, for which a specific penalty has not been prescribed. 


History: 1953 Comp., § 76-1-53, enacted by Laws ANNOTATIONS 
1959, ch, 202, § 26; 1973, ch. 386, § 17. 
Laws 1959, Chapter 202, which is compiled as 57-17-1,57- — Jur. 2d Weights and Measures §§ 41, 42. 
17-5 to 57-17-18, 57-17-15 to 57-17-18 NMSA 1978. 94 C.J.8. Weights and Measures §§ 8 to 12. 


57-17-19. Inspection fees. 


The board may establish fees to recover the cost of performing services of inspection, testing 
or calibrating weights, measures and weighing and measuring devices when such services are 
requested by the person owning or using the weight, measure or device. All fees shall be placed in 
an account with the business office of New Mexico state university to be used for the enforcement 
of Articles 17 and 18 of this Chapter 57 NMSA 1978. 


History: 1953 Comp., § 76-1-54, enacted by Laws ANNOTATIONS 


1973, ch. 886, § 18. 
Repeals aad ieenbotmente: i bana 1973, ch. 386, Am, Jur. 2d, A.L.R. and C.J.S. references. — 79 Am. 


§§ 18, 20 repealed 76-1-54, 1953 Comp. relating to fees for Jur, 2d Weights and Measures § 19. 
inspecting, testing and sealing weights or measures, and 
enacted a new section. 


57-17-20. Homemade food items; exemption. 


The provisions of Chapter 57, Article 17 NMSA 1978 shall not apply to homemade food items 
produced or sold pursuant to the Homemade Food Act [25-12-1 to 25-12-5 NMSA 1978]. 


History: Laws 2021, ch. 98, § 8. Effective dates. — Laws 2021, ch. 98, § 9 made Laws 
2021, ch. 98, § 8 effective July 1, 2021. 
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ARTICLE 18 
@ 
Weighmasters 

Sec. Sec. 
§7-18-1.. Short title. 57-18-14. Seale used. 
57-18-2. Definitions. , 57-18-15. Scale used; capacity; platform size; one- draft 
57-18-83, Enforcement; rules and regulations. — weighing. 
57-18-4. Qualifications for weighmaster, 57-18-16. Copies of weight certificate. ~ 
57-18-5. License application, 57-18-17. Reciprocal acceptance of weight certificates. 
57-18-6, Evaluation of qualifications of applicants; re- 57-18-18. Optional licensing. 

cords, 57-18-19. Reweighing. 
57-18-7. License fees. 57-18-20. Livestock sales. 
57-18-8, Bond required: 57-18-21. Salvage materials. 
57-18-9. Licenses; period; renewal. 57-18-22. Prohibited acts. 
57-18-10. Licensed weighmaster, 57-18-23. Suspension and revocation of license. 
57-18-11. Deputy weighmaster. 57-18-24, Offenses and penalties. 
57-18-12. Weight certificate; required entries; official © 57-18-25. Offenses and penalties; mealvonwanitet 

weights. 57-18-26. Offenses.and penalties; general. 


57-18-13. Weight certificate; execution; requirements. 


This act [57-18-1 through 57-18-26 NMSA 1978] may be cited as the "Weighmaster Act". 


History: 1953 Comp., § 76-4-1, enacted by Laws 7 ANNOTATIONS 


e 6, 1. 
ef RL Am. Jur, 2d, A.L.R. and C.J.S. references, — 79 Am. 
Jur. 2d Weights and Measures § 20 et seq. 
94 C.J.S. Weights and Measures §§ 6, 7. 


57-18-2. Definitions. 


As used in the Weighmaster Act: 

A. "weighmaster" means a natural person licensed under the provisions of the Weighmaster Act; 

B. "vehicle" means any device by which any property, produce, commodity or aed is trans- 
ported; 

C. "director" means the director of the state department of agriculture; 

D. "board" means the board of regents of New Mexico state university; 

E, "public weighing" means the determination of any weight upon which a sale is based, or 
upon which a basic charge or payment for services rendered is based, when the person making the 
weight determination is not a party to, or an agent of ie party to, the transaction upon which the 
weight is based; 

F. "third-party weighing" means public weighing; and _ 

G. "weight certificate" means a document in the form of a certificate consecutively numbered 
and indicating the weight in accordance with the standards of weights and measures set forth in 
Sections 57-17-1 through 57-17-19 NMSA 1978. 


History: 1953 Comp., § 76-4-2, enacted by Laws 
1973, ch. 236, § 2; 1977, ch. 89, § 1. 


57-18-3. Enforcement; rules and regulations. 


The director is authorized to enforce the provisions of the Weighmaster Act. The board shall is- 
sue regulations for the enforcement of the Weighmaster Act. 


History: 1953 Comp., § 76-4-3, enacted by Laws 
1973, ch. 236, § 3. 
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57-18-4 WEIGHMASTERS 57-18-8 


57-18-4. Qualifications for weighmaster. 


A citizen of the United States, who is mature, of good moral character, who has the ability to 
weigh accurately and to make correct weight certificates, and who has received from the director a 
weighmaster license, shall be authorized to act as a weighmaster. 


History: 1953 Comp., § 76-4-4, enacted by Laws 
1973, ch. 236, § 4; 1979, ch. 80, § 1. 


57-18-5. License application. 


An application for a weighmaster license shall be made upon a form provided by the director. 
The application shall furnish evidence that the applicant has the qualifications required by Sec- 
tion 4 [57-18-4 NMSA 1978] of the Weighmaster Act. 


History: 1953 Comp., § 76-4-5, enacted by Laws 
1973, ch, 236, § 5. 


57-18-6. Evaluation of qualifications of applicants; records. 


The director may promulgate rules for determining the qualifications of the applicant for a 
weighmaster license. He may pass upon the qualifications of the applicant on the basis of the 
information supplied in the application, or he may examine the applicant orally or in writing, or 
both, for the purpose of determining his qualifications, He shall grant the weighmaster license to 
those applicants who possess the qualifications required by Sections 4 [57-18-4 NMSA 1978] and 
6 [this section] of the Weighmaster Act. The director shall keep a record of all applications and of 
all licenses issued. 


History: 1953 Comp., § 76-4-6, enacted by Laws 
1973, ch. 236, § 6. © 


57-18-7, License fees. © 


The board may establish reasonable fees for weighmaster licenses and deputy weighmaster 
licenses to assist in carrying out the provisions of the Weighmaster Act. The fees shall not exceed 
the amount necessary to cover the cost of examination of applicants, issuance of the licenses and 
making the necessary inspections required under the Weighmaster Act. 


History: 1953 Comp., § 76-4-7, enacted by Laws 
1978, ch. 236, § 7. 


57-18-8. Bond required. 


Before any license is issued, except a deputy weighmaster license, the applicant shall execute 
and deliver to the director a surety bond in the sum of one thousand dollars ($1,000) or other proof 
of financial responsibility that the board may set by regulation. The bond shall be executed by the 
applicant as principal and by a corporate surety company qualified and authorized to do business 
in this state as a surety. The bond shall be conditioned upon the faithful and honest compliance 
with the provisions of the Weighmaster Act. ‘The bond shall run to the state in favor of every person 
availing himself of the services and certifications issued by the weighmaster or any of his deputies. 


History: 1953 Comp., § 76-4-8, enacted by Laws 
1973, ch. 236, § 8; 1977, ch. 89, § 2. 
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57-18-9 TRADE PRACTICES AND REGULATIONS 57-18-12 


57-18-9. Licenses; period; renewal. 


Each weighmaster license shall-be issued for a period of one year. Effective date of license 
shall be determined by the director: The license holder shall file a renewal application with the 
director prior to the expiration date. Renewal applications shall be in the form prescribed by the 
director. 


History: 1953 Comp., § 76-4-9, enacted by Laws 
1973, ch. 236, § 9. 


57-18-10. Licensed weighmaster. 


A. A weighmaster license is required of any person who does public weighing or third- -party 
weighing, except as provided in Section 57-18-18 NMSA, 1978, or charges a fee for any weight de- 
termination. 

B. The issuance of a weighmaster license shall not obligate the state to pay to the licensee 
any compensation for his services as a licensed weighmaster. Each weighmaster shall sign each 
certificate in indelible markings at the time of issuance as provided for in Section 57-18-12 
NMSA 1978. 

C. Weighmasters may designate any person under their employ who otherwise Pama with 

the provisions of the Weighmaster Act to act for them as a deputy weighmaster. Licensed weigh- 
masters shall forward to the director the names of persons designated as deputy. weighmasters, 
together with fees as established under the ih gas of the Weighmaster Act. 


History: 1953 Comp., § 76-4-10, enacted by Laws 
1973, ch, 236, § 10; 1977, ch. 89, § 3. : 


57-18-11. Deputy weighmaster. 


Except for the surety bond requirement provided in Section 8 [57-18-8 NMSA 1978] of the Weigh- 
master Act, the duties, qualifications and responsibilities of the deputy weighmaster shall be the 
same as those of the weighmaster provided in the Weighmaster Act. The deputy weighmaster shall 
perform his duties in accordance with the same provisions of the Weighmaster Act applicable to 
the weighmaster. 


History: 1953 Comp., § 76-4-11, enacted by Laws 
1973, ch. 236, § 11. 


57-18-12. Weight certificate; required entries; official weights. 


The director shall prescribe the form of weight certificates to be used by each weighmaster. 
The weight certificates shall be consecutively numbered and shall bear, but not be limited to, the 
following information: the date of issuance, the kind of property, produce, commodity or article 
weighed, the name of the declared owner or agent of the owner or of the consignee of the material 
weighed, the accurate weight of the material weighed, the means by which the material was be- 
ing transported at the time it was weighed and other available information as may be necessary 
to distinguish or identify the property, produce, commodity or article. The weight certificate, when 
properly made and signed, is prima facie evidence of the accuracy of the weights shown, which for 
all purposes: shall be considered as official weights if issued under the direct supervision of the 
director or his agent, 


History: 1953 Comp., § 76-4-12, enacted by Laws 
1973, ch. 236, § 12; 1977, ch. 89, § 4. 
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57-18-13 WEIGHMASTERS P 57-18-17 


57-18-13. Weight certificate; execution; requirements. 


Each weighmaster shall personally determine each weight entered on a weight certificate issued 
by him. He shall make no entries on a weight certificate issued by some other person except as 
allowed by regulation. Each weight certificate shall show clearly that weight or weights were actu- 
ally determined. In any case in which only the gross, the tare or the net weight is determined by 
the weighmaster, he shall cancel the printed entries for the weights not determined or computed. 
If gross and tare weights are shown on a weight certificate and both of these were not determined 
on the same scale and on the day for which the certificate is dated, the:weighmaster shall identify 
on the certificate the scale used for determining each weight and the date of each determination. 


History: 1953 Chimps § 76-4-13, enacted by Lies i ANNOTATIONS 


1978, ch. 236, 18, 
oh: BaG,A Am, Jur. 2d, A.L.R. and C.J.S. references. — 79:Am. 
Jur, 2d Weights and Measures §§ 25, 27. 


57-18-14. Scale used. 


When making a weight determination as provided for by the Weighmaster Act, a weighmaster 
shall use a proper weighing device. A proper weighing device is one suitable for weighing the 
amount and kind of material to be weighed. A proper weighing device is one that has been in- 
spected and approved for use by a weights and measures officer of this state within a period of 
twelve months immediately preceding the date of the weighing. 


History: 1953 Comp., § 76-4-14, enacted by Laws Cross references. — For duty of director to inspect 
1978, ch. 236, § 14. and test accuracy of scales annually, see 57-17-7 NMSA 
1978. 


57-18-15. Scale used; capacity; platform size; one-draft weighing. 


A weighmaster shall not use any scale to weigh a load which exceeds the nominal or rated 
capacity of the scale. All persons shall be off the vehicle and clear of the scale platform when a 
weighmaster is weighing the vehicle, except that the driver may remain on the vehicle if so noted 
on the weight certificate. 


History: 1953 Comp., § 76-4-15, enacted by Laws_ 
1973, ch. 236, § 15. 
57-18-16. Copies of weight certificate. 


A weighmaster shall keep and preserve for at least one year a legible copy of each weight cer- 
tificate issued by him. Copies of weight certificates shall be kept open to the inspection by any 
weights and measures officer of this state. 


History: 1 1953 Comp., § 76-4-16, enacted by Laws Cross references. — For director's and his inspector's 
1973, ch. 236, § 16. right of entry and stoppage with respect to scales, see 57- 
17-8, 57-17-9 NMSA 1978. 
57-18-17. Reciprocal acceptance of weight certificates. 


Whenever there is statutory authority in any other state which licenses weighmasters, for the rec- 
ognition and acceptance of the weight certificates issued by licensed weighmasters of this state, the 
director of this state is.authorized to recognize and accept the weight certificates of the other state. 


History: 1953 Comp.,, § 76-4-17, enacted by Laws 
1978, ch. 236, § 17. 
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57-18-18 TRADE PRACTICES AND REGULATIONS 57-18-22 


57-18-18. Optional licensing. 


The following may, but are not required to, obtain licenses as weighmasters: : 

A. aweights and measures officer when acting within the scope of his official duties; » 

B. a person weighing property, produce, commodities or articles that he or his employer is buy- 
ing or selling; 

C. ‘a person weighing property, produce, commodities or articles in conformity with the require- 
ments of federal statutes; 

D. retailers weighing or’measuring commodities for sale by them in retail stores directly to 
consumers except weighing bulk lot commodities on vehicle or hopper scales; 

E. persons who measure the amount of oil, gas or other fuels for purposes of royalty computa- 
tion and payment or for other operations of fuel and oil companies and their retail outlets; or » 

F.. producers of agricultural commodities or livestock, weighing commodities produced or pur- 
chased by them or by their producer neighbors, when no charge is made for such weighing, or no 
signed or initialed statement or memorandum is issued of the weight upon which a purchase or 
sale of the commodity is based. 


History: 1953 Comp., § 76-4-18, enacted by Laws Cross references. — For duties and powers of the 
1973, ch. 236, § 18. inspectors of weights and measures, see 57-17-9 NMSA 
1978. 


57-18-19. Reweighing. 


Duly authorized representatives of the director may at any time require a loaded or unloaded 
vehicle to proceed to the nearest vehicle scale for the purpose of verifying the gross or tare weight 
of the vehicle. 


History: 1953 Comp., § 76-4-19, enacted by Laws 
1973, ch. 236, § 19. 
57-18-20. Livestock sales. 


Notwithstanding any other provisions of the Weighmaster Act, livestock shall be weighed by a 
weighmaster where livestock is sold on the basis of weight at a public salesyard, or by or at any 
livestock market, market agency or dealer subject to the federal Packers and Stockyards Act. 


History: 1953 Comp., § 76-4-20, enacted by Laws Cross references, — For the Packers and Stockyards 
1973, ch. 236, § 20. ; Act, see 7 U.S.C. § 181 et seq. 
57-18-21. Salvage materials. 


Scrap metal and salvage material shall be weighed by a weighmaster where scrap metal and 
salvage materials are purchased or sold by dealers, brokers or commission merchants on the basis 
of weight obtained from a vehicle scale. 


History: 1953 Comp., § 76-4-21, enacted by Laws 
1973, ch. 236, § 21. 


57-18-22. Prohibited acts. 


No person shall perform the duties or acts to be performed by a weighmaster under the Weigh- 
master Act or shall hold himself out as a weighmaster, issue any weight certificate, ticket, memo- 
randum or statement for which a fee is charged, unless he holds a valid license as a weighmaster 
or a deputy weighmaster. 
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57-18-23 WEIGHMASTERS 57-18-26 


History: 1953 Comp., § 76-4-22, enacted by Laws f ANNOTATIONS 


1973, ch. 236, § 22. 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 79 Am. 
Jur, 2d Weights and Measures § 25. 


57-18-23. Suspension and revocation of license. 


The director is authorized to suspend or revoke the license of any weighmaster or a deputy 
weighmaster when: ) 

A. he is satisfied, after a hearing upon ten days' notice to the licensee, that the licensee has vio- 
lated any provision of the Weighmaster Act or any valid regulations of the board affecting licensed 
weighmasters; or 

B. the licensee has been convicted in any court of competent jurisdiction of violating any provi- 
sion or regulation issued under the Weighmaster Act. 


History: 1953 Comp., § 76-4-23, enacted by Laws 
1973, ch. 236, § 23. 


57-18-24. Offenses and penalties. 


Any person who requests a weighmaster to weigh any property, produce, commodity or ar- 
ticle falsely or incorrectly, or who requests a false or incorrect weight certificate, or who issues 
a weight certificate simulating the weight certificate prescribed in the Weighmaster Act, and 
who is not a weighmaster, shall be guilty of a misdemeanor. Upon conviction for the first offense, 
he shall be punished by a fine of not less than twenty-five dollars ($25.00) nor more than one 
hundred dollars ($100). Upon a second or subsequent conviction, he shall be punished by’a fine 
of not less than one hundred dollars ($100) nor more than five hundred dollars ($500), or by 
imprisonment for not less than thirty days nor more than ninety days, or by both the fine and 
imprisonment. 


History: 1953 Comp., § 76-4-24, enacted by Laws 
1978, ch. 286, § 24. 


57-18-25. Offenses and penalties; malfeasance. 


Any licensed weighmaster or deputy weighmaster who falsifies a weight certificate, or who del- 
egates his authority to any person not licensed as a weighmaster or deputy weighmaster, or who 
signs a weight certificate with his official signature before performing the act of weighing, shall 
be guilty of a misdemeanor. Upon conviction he shall be punished by a fine of not less than fifty 
dollars ($50.00) nor more than five hundred dollars ($500), or by imprisonment for not less than 
thirty days nor more than ninety days, or by both the fine and imprisonment. 


History: 1953 Comp., § 76-4-25, enacted by Laws 
1973, ch. 236, § 25. 


57-18-26. Offenses and penalties; general. 


Any person who violates any provision of the Weighmaster Act or any rule or regulation promul- 
gated pursuant thereto for which no specific penalty has been provided shall be guilty of a misde- 
meanor. Upon conviction he shall be punished by a fine of not less than twenty-five dollars ($25.00) 
nor more than one hundred dollars ($100). 


History: 1953 Comp., § 76-4-26, enacted by Laws ANNOTATIONS 
ig hie Ee Am. Jur. 2d, A.L.R. and C.J.S, references. — 79 Am. 


Jur, 2d Weights and Measures § 41. 
94 C.J.S. Weights and Measures § 7. 
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TRADE PRACTICES AND REGULATIONS 


57-19-6 


ARTICLE 19 


Petroleum Products 


57-19-1 

Sec. 

57-19-1. Repealed. 

57-19-2. Repealed. 

§7-19-3. Repealed. 

57-19-4. Repealed. 

57-19-5. Repealed. 

57-19-6. Repealed. 

57-19-7. Repealed. is 


57-19-8. Repealed. 
57-19-9. Repealed. 
57-19-10. Repealed, 
57-19-11. Repealed. 
57-19-12. Repealed. 
57-19-13. Repealed. 
57-19-14. Repealed. 
57-19-15. Repealed. 
57-19-16. Repealed. 
57-19-17. Repealed. 
57-19-18. Repealed. 
57-19-19. Repealed. 
57-19-20. Repealed. 
57-19-21,, Repealed. 


57-19-1. Repealed. 


Repeals. — Laws 1993, ch. 98, § 14, repealed 57-19-1, 


NMSA 1978, as enacted by Laws 1987, ch. 102, § 1, relat- 
ing to definitions of "person", "director" and "board", and 


57-19-2. Repealed. 
Repeals. — Laws 1993, ch. 98, § 14 repealed 57-19-2 


NMSA 1978, as enacted by Laws 1937, ch, 102, § 2, relat- 
‘ing to deceiving purchasers in regard to product, effective 


57-19-3. Repealed. 
Repeals. — Laws 1998, ‘chi 98, § 14 repealed 57-19-3 


NMSA 1978, as enacted by Laws 1937, ch..102, § 3, re- 
lating to use of pumps or containers for storage or sale 


57-19-4. Repealed. 
Repeals. — Laws 1993, ch. 98, § 14 repealed 57-19-4 


NMSA 1978, as enacted by Laws 1937, ch. 102, § 4, relat- 
ing to imitation of design, symbol or trade name, effective 


57-19-5. Repealed. 


Repeals. — Laws 19938, ch. 98, § 14 repealed 57-19-5 
NMSA 1978, .as enacted by Laws 1987, ch. 102, § 5, relat- 


ing to adulteration and blending of products sold under 


57-19-6. Repealed. 


Repeals. — Laws 1993, ch. 98, § 14 repealed 57-19-6 
NMSA 1978, as enacted by Laws 1987, ch. 102, °§ 6, re- 
lating to adulteration or blending of products sold under 


Sec. 

57-19-22. Repealed. 

57-19-23. [Oxygenated fuels]; prohibited acts, 
57-19-24, Repealed. 

57-19-25. Short title. 


67-19-26. Purpose. 


57-19-27, Definitions. 

57-19-28. Duties of the board; authority of the director. 

57-19-29. Quality standards. 

57-19-30, Inspection of measuring devices. 

57-19-31, Inspection and certification of vehicle tanks 
used as measures. 

57-19-32. Labeling. 

57-19-33. Deceit; petroleum products; DEnCLaTeve ; 

57-19-34, Fees. 

57-19-35. Money collected. 

57-19-36. Penalties; administrative procedures; appeals. 

57-19-37, Injunction. 

57-19-38, Aversive or bittering agent in engine coolant 
and antifreeze; liability limitation; excep- 
tions; pensltyi 


persons punishable for violations of act, ‘effective July 1, 
1993. For provisions of former section, see the 1992 NMSA 
1978 on NMOneSource.com. 


July 1, 1993. For provisions of former section, see the 1992 
NMSA 1978 on NMOneSource.com. 


of products other than those indicated thereon, effective 
July 1, 1998. For provisions of former section, see the 1992 
NMSA 1978 on NMOneSource.com. 


July 1, 1993. For provisions of former section, see the 1992 
NMSA 1978 on NMOneSource.com. 


different trademarks or trade names, effective July 1, 
1993. For provisions of former section, see the 1992 NMSA 
1978 on NM OneSource.com, 


same trademark or trade name, effective July 1, 1993. For 
provisions of former section, see the 1992 NMSA 1978 on 
NMOneSource.com. 
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57-19-7 


57-19-7. Repealed. 
Repeals. — Laws 1993, ch. 98, § 14 repealed 57-19-7 


NMSA 1978, as enacted by Laws 1937, ch. 102, § 7, re- 
lating to delivery into any pump or container of products 


57-19-8. Repealed. 


Repeals. — Laws 1993, ch. 98, § 14 repealed 57-19-8 
NMSA 1978, as enacted by Laws 1987, ch. 102, § 8, relat- 
ing to kerosene specifications, effective July 1, 1993. For 


57-19-9. Repealed. 
Repeals, — Laws 1993, ch. 98, § 14 repealed 57-19-9 


NMSA 1978, as enacted by Laws 1937, ch. 102, § 9, re~ 


lating to sale of kerosene for domestic use; flash point, 


Repeals. — Laws 1993, ch. 98, § 14 repealed 57-19-10 


NMSA 1978, as enacted by Laws 19387, ch. 102, §°10, relat- 
ing to gasoline specifications, effective July 1, 1993. For 


57-19-11. Repealed. 
Repeals. — Laws 1993, ch. 98, § 14 repealed 57-19-11 


NMSA 1978, as enacted by Laws 1937, ch. 102, § 11, re- 
lating to low grade motor fuel, effective July 1, 1998, For 


57-19-12. Repealed. 
Repeals. — Laws 1993, ch. 98, § 14 repealed 57-19-12 


NMSA 1978, as enacted by Laws 1977, ch. 71, § 3, relating 
to standards for lubricating oils, effective July 1, 1993. For 


57-19-13. Repealed. 


. Repeals, — Laws 1993, ch. 98, § 14 repealed 57-19-13. 


NMSA 1978, as enacted by Laws 1977, ch. 71, § 4, relating 


57-19°14, Repealed. 


Repeals. — Laws 1993, ch. 98, § 14 repealed 57-19- 
14 NMSA 1978, as enacted by Laws 1937, ch. 102, § 12, 
relating to testing standards, effective July 1, 1993. For 


57-19-15. Repealed. 


Repeals. — Laws 1993, ch. 98, § 14 repealed 57-19- 
15 NMSA 1978, as enacted by Laws 1937, ch. 102, § 18, 
relating to checking stations; inspection of tank trucks, 


57-19-16. Repealed. 


Repeals. — Laws 1993, ch. 98, § 14 repealed 57-19-16 
NMSA 1978, as enacted by Laws 1937, ch. 102, § 14, relat- 
ing to scales, measures and measuring devices; standards, 


PETROLEUM PRODUCTS 


57-19-16 


other than those indicated on the container, effective 
July 1, 1993. For provisions of former section, see the:1992 
NMSA 1978 on NMOneSource.com. 


provisions of former section, see the 1992 NMSA 1978 on 
NMOneSource.com. 


effective July 1, 1993. For provisions of former section, see 
the 1992 NMSA 1978 on NMOneSource.com. 


provisions of former section, 


see the 1992 NMSA. 1978 on 
NMOneSource.com. ‘ 


provisions of former section, see the 1992 NMSA 1978 on 
NMOneSource.com. 


provisions of former section, see the 1992 NMSA 1978 on 
NMOneSource.com. * 


to labeling, effective July 1, 1993. For provisions of former 
section, see the 1992 NMSA 1978 on NMOneSource.com. 


provisions of former section, see the 1992 NMSA 1978 on 


NMOneSource.com. 
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57-19-17 TRADE PRACTICES AND REGULATIONS 57-19-23 


57-19-17. Repealed. 


Repeals, — Laws 1993, ch..98, § 14 repealed 57-19-17 sealing faulty equipment, effective July 1, 1993,.For pro- 
NMSA 1978, as enacted by Laws 1937, ch. 102, § 15, relat- visions of former section, see the 1992 AMSA 1978 on 
ing to inspection of measuring and dispensing equipment, NMOneSource.com. 


57-19-18. Repealed. 


Repeals. — Laws 1993,.ch. 98, §.14 repealed 57-19-18 Standards Act, effective July 1, 1993. For provisions of for- 
NMSA 1978, as enacted by Laws 1937, ch. 102, § 17; re- mer section, see the 1992 NMSA 1978 on NMOneSource 
lating to penalties for violations of Petroleum Products com, 


57-19-19. Repealed. 


Repeals, — Laws 1993; ch. 98, § 14 repealed 57-19-19 effective July 1, 1993. For provisions of former section, see 
NMSA 1978, as enacted by Laws 1971, ch. 78,'§ 2, relat- the 1992 NMSA 1978 on NMOneSource.com. 
ing to short title of the Petroleum Products Standards Act, 


57-19-20. Repealed. 


Repeals. — Laws 1993, ch. 98, § 14 repealed 57-19- stop-sale and stop-use authority, effective July 1, 1993. 
20 NMSA 1978, as enacted by Laws 1978, ch, 117, § 7, For provisions of former'section, see the 1992 NMSA 1978 
relating to administration, inspection fees, regulations, on NMOneSource,com, 


57-19-21. Repealed. 


Repeals. — Laws 1993, ch, 98, §. 14 repealed 57-19-21 effective July 1,.1993. For provisions of former section, see 
NMSA 1978, as enacted by Laws 1978, ch. 117; § 8, re- the 1992 NMSA 1978 on NMOneSource.com. 
lating to transfer of records, materials and equipment, 1 al 


57-19-22. Repealed. 


Repeals. — Laws 1993, ch. 98, § 14 repealed 57-19- provisions of this act from continuing in business, effec- 
22 NMSA 1978, as enacted by Laws 1978, ch. 117, § 9, tive July 1, 1993. For provisions of former section, see the 
relating to enjoining a person not complying with the 1992 NMSA 1978 on NMOneSource.com. wind 


57-19-23. [Oxygenated fuels]; prohibited acts. 


No supplier of gasoline shall prohibit or prevent a wholesaler or retailer of gasoline from selling 
oxygenated fuels at a location owned by the wholesaler or retailer, provided that: 

A. a wholesaler or retailer shall not represent any oxygenated fuel as the branded product of 
the supplier without the consent of the supplier and shall sell and represent such oxygenated fuels 
in a manner not inconsistent with reasonable and material terms and conditions in any contract 
with the supplier and in conformity with the provisions of the Petroleum Marketing Practices Act, 
15 U.S.C. 2801 et seq. However, no contractual term or condition shall be construed to prohibit or 
prevent the blending of oxygenates with gasoline by the wholesaler or retailer; and 

B. any supplier who furnishes during any month fifty percent or more of its gasoline sold in 
New Mexico in such manner and form that any oxygenate can be added by the wholesaler or re- 
tailer is exempt from the requirements of this section during each such month. 


History: 1978 Comp., § 57-19A-1, enacted by Laws Although Laws 1987, ch. 91, § 1 codified this section in 


1987, ch. 91, § 1. Article 19A, this section was recompiled in Article 19 as a 
Bracketed material, — The bracketed material was more logical location. 


inserted by the compiler and is not part of the law. 

Compiler's notes, — Laws 1988, ch. 15, § 2, effective 
February 25, 1988, repealed Laws 1987, ch. 91, § 3, which 
repealed this section effective July 1, 1989. 
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57-19-24 PETROLEUM PRODUCTS 57-19-28 


57-19-24. Repealed. 


Repeals. — Laws 1993, ch. 98, § 14 repealed 57-19-24 of former section, see the 1992 NMSA 1978 on NMOne- 
NMSA 1978, as enacted by Laws 1987, ch. 91, § 2, relat- Source.com. 
ing to injunctions, effective July 1, 1993. For provisions 


57-19-25. Short title. 


This ‘act [57-19-25 through 57-19-37 NMSA 1978] may be cited as the "Petroleum Product 
Standards Act". 


‘History: Laws 1998, ch. 98, § 1. 


57-19-26. Purpose. 


It is the purpose of the Petroleum Products Standards Act to guarantee adequate quality and 
quantity standards for petroleum products through a strong and comprehensive program involv- 
ing inspection, sampling, testing and enforcement measures. 


History: Laws 1998, ch. 98, § 2. 


57-19-27. Definitions. 


As used in the Petroleum Products Standards Act: 

A. "biodiesel" means a renewable, biodegradable, mono alkyl ester combustible liquid fuel that 
is derived from agricultural plant oils or animal fats and that meets American society for testing 
and materials specification for biodiesel fuel, B100, blend stock for distillate fuels; 

B. "board" means the board of regents of New ve state university; 

C. "dealer" means a dealer as defined by the Special Fuels Supplier Tax Act [Chapter 7, Article 
16A NMSA 1978]; 

D. "department" means the New Mexico department of agriculture; 

E. "diesel fuel" means any diesel-engine fuel used for the generation of power to propel a motor 
vehicle; 

F, "director" means the director of the New Mexico department of agriculture; 

G. "distributor" means a distributor as defined by the Gasoline Tax Act [Chapter 7, Article 13 
NMSA 1978]; 

H, "lubricating oil" means any oil used to lubricate transmissions, gears or axles; 

I. "motor fuel” means any liquid product used for the generation of power in an internal com- 
bustion engine, excluding liquified petroleum gases and aviation fuels; 

J. Tmator oul means oil for use in lubricating internal combustion engines; 

K. "person" means any natural person, firm, partnership, association or corporation; 

L. "petroleum product" means motor fuel, kerosene, lubricating oil, motor oil, anti-freeze or 
brake fluid; and _ i ’ . 

M. "retailer" means any person who sells motor fuel and delivers the motor fuel into the supply 
tanks of motor vehicles. 


History: Laws 1993, ch, 98, § 3; 2007, ch. 208, § 1. The 2007 amendment, effective June 15, 2007, added 


Cross references. — For the department of agricul- Subsections A and E to provide definitions of "biodiesel" 


ture, see 76-1-1 NMSA 1978. / and "diesel fuel". 


57-19-28, Duties of the board; authority of the director. 


A. The board is responsible for the administration and enforcement of the provisions of the 
Petroleum Products Standards Act. The board shall adopt rules and regulations necessary to 
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administer and enforce the provisions of that act. The board shall provide public notice and allow 
public comment on all proposed rules and regulations. 

B. The director shall have the authority to: 

(1) inspect, investigate, analyze and take appropriate actions to administer and enforce 
the provisions of the Petroleum Products Standards Act; 

(2) enter any commercial premises from which petroleum products are offered for sale 
during normal business hours. If the premises are not open to the public, the director shall present 
the director's credentials.and enter only with consent from the commercial entity. If no consent is 
given, the director shall obtain a search warrant; 

(3) collect or cause to be collected samples of petroleum products offered for sale and cause 
such samples to be tested or analyzed to determine if they are in compliance with the. provisions of 
the Petroleum Products Standards Act and regulations adopted pursuant to that act; 

(4) issue and enforce stop-sale, hold and removal orders with respect to a petroleum prod- 
uct kept, offered or exposed for sale in violation of the provisions of the Petroleum Products Stan- 
dards Act and regulations adopted pursuant to that act; 

(5) require distributors and retailers to retain records pertaining to petroleum product 
purchases and sales for a period of not more than one year; 

(6) maintain and operate a petroleum product testing laboratory to ensure that all petro- 
leum products offered for sale in New Mexico meet standards prescribed in the Petroleum Prod- 
ucts Standards Act and regulations adopted pursuant to that act; . ) 

(7) issue and enforce stop-use orders for measuring equipment or vehicle tanks that are 
used commercially and that do not conform to the provisions of the Petroleum Products Standards 
Act and regulations adopted pursuant to that act; and 

(8) delegate to authorized representatives any of the responsibilities for the DIOper admin- 
istration of the Petroleum Products Standards Act. 

C. If in consultation with the secretary of energy, minerals and natural resources and pursu- 
ant to regular, periodic monitoring, the director determines that sufficient amounts of biodiesel 
are not available to meet the requirements of Section 57-19-29 NMSA 1978 or that the price of the 
biodiesel blend significantly exceeds the price of diesel fuel for at least two months, the director 
shall suspend those requirements for a period of up to six months, 


History: Laws 1993, ch. 98, § 4; 2007, ch. 208, § 2. The 2007 amendment, effective June 15, 2007, added 
Subsection C. 


57-19-29. Quality standards. 


A. Unless modified by regulation of the board, the quality standards, tests and methods of 
conducting analyses on petroleum products manufactured, kept, stored, sold or offered for sale in 
New Mexico shall be those last adopted and published by the American society for testing and ma- 
terials or the society of automotive engineers and shall be used to determine compliance with the 
Petroleum Products Standards Act and regulations adopted pursuant to that act. In the absence 
of a petroleum product quality standard, test or method from the American society for testing and 
materials or the society of automotive engineers, the board may adopt a regulation that estab- 
lishes a quality standard, test or method to conduct analyses on petroleum products. 

B. After July 1, 2010 and before July 1, 2012, all diesel fuel sold to state agencies, political 
subdivisions of the state and public schools for use in motor vehicles on the streets and highways 
of this state shall contain five percent biodiesel, except that this standard may be temporarily sus- 
pended by the director in accordance with Section 57-19-28 NMSA 1978. ; 

C. On or after July 1, 2012, all diesel fuel sold to consumers for use in motor yanicleg on the 
streets and highways of this state shall contain five percent biodiesel, except that this standard 
may be temporarily suspended by the director in accordance with Section 57-19-28 NMSA 1978. 


History: Laws 1993, nis 98, § 5; 2007, ch. 208, § 3. The 2007 / amendment, effective June 15, 2007, added 
Subsections B and C. 
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57-19-30. Inspection of measuring devices. 


A. The director shall inspect all equipment used commercially in measuring or dispensing pe- 
troleum products in the state. The director shall ascertain that all such equipment is correct and 
accurate. The specifications, tolerances and other requirements for equipment used commercially 
in measuring petroleum products shall be set by regulations adopted by the board. 

B. No person shall refuse to permit the director or his authorized representative to inspect, 
test and seal as necessary any commercial device designed to measure and dispense petroleum 
products. No person shall break the seal without permission from the director or his authorized 
representative. A broken seal on a commercial device designed to measure or dispense petroleum 
products shall be prima facie evidence ofa violation of the Petroleum Products Standards Act. 


History: Laws 1998, ch. 98, § 6. 


57-19-31. Inspection and certification of vehicle tanks used as 
measures. 


A. The director shall establish calibration stations to inspect, measure and calibrate the capac- 
ity of a vehicle tank used as a measure to deliver petroleum products in New Mexico. The director 
shall determine where to locate the stations. 

B. The owner or operator of a vehicle tank used as a measure to deliver petroleum products in 
the state shall notify the director before he uses the vehicle tank, and the director shall set a time 
to inspect and calibrate the vehicle tank at a calibration station. The director may accept calibra- 
tion certificates from other agencies. 


History: Laws 1993, ch. 98, § 7. 


57-19-32. Labeling. 


A. No person shall sell, offer for sale or permit the sale of any petroleum product unless there 
is firmly attached or painted on the container or dispenser from which the petroleum product is 
offered for sale a sign or label stating the grade or type of product being offered for sale. The sign 
or label shall be plainly, visibly and prominently displayed in a manner prescribed by regulation 
of the board. 

B. The board may identify petroleum products of a special nature, composition or quality, and 
it may establish labeling requirements for such products. 

C. A sign or label used in connection with automotive motor or lubricating oil shall include 
the society of automotive engineers viscosity grade classification number preceded by the letters 
"SAE", . , 


History: Laws 1998, ch. 98, § 8; 1998, ch. 20, § 1. classification preceded by the words 'API service" at the 
The 1998 amendment, effective March 5, 1998, de- end of Subsection C. 
leted "and the American petroleum institute service 


57-19-33. Deceit; petroleum products; purchasers. 


No person shall store, sell, offer or advertise for sale a petroleum product that may deceive, 
tends to deceive or has the effect of deceiving the purchaser of that product about the composition, 
grade, quantity or price of the product or that the product meets the standards prescribed by the 
Petroleum Products Standards Act and regulations adopted pursuant to that act. . 


History: Laws 1993, ch. 98, § 9. 
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57-19-34. Fees. roo gel 


The board may authorize the director to establish and publish a schedule of fees to recover the 
cost of services performed by the cinetiis at the request of a Reresh or firm, 


History: Laws 1993, ch. 98, § 10. 


57-19-35. Money collected. 


All money collected pursuant to the provisions of the Petroleum Products Standards Act shall be 
deposited with the board of regents of New Mexico'state university for use by the department in 
carrying out the provisions of that act. 


History: Laws 1993, ch. 98, § 11. 


57-19-36. Penalties; administrative procedures; appeals. 


A. No person, by himself, by his servant or agent or as the servant or agent of another person 
shall: 

(1) violate the provisions of the Petroleum Products Standards Act; 

(2). violate any regulation adopted pursuant. to the Petroleum Products Standards 
Act; or 

(3) misrepresent a petroleum product as meeting the standards of the Petroleum Products 
Standards Act. 

B. Any person who violates Subsection A of this section is guilty of a petty iadeneaere and 
shall be sentenced in accordance with the provisions of Section 31-19-1 NMSA. 1978. 

C. The board shall establish a system of administrative penalties for violations of the Petro- 
leum Products Standards Act. The administrative penalties may be assessed by the director in lieu 
of or in addition to other penalties provided by statute. In establishing the system of administra- 
tive penalties, the board, after public notice and public hearing, shall adopt rules that meet the 
following minimum requirements: 

(1) the maximum amount of any administrative penalty shall not exceed one thou- 
sand dollars ($1,000) for any one violation of the. Petroleum Products Standards Act by any — 
person; 

(2) violations for which administrative penalties may be assessed shall be clearly defined, 
along with a scale of administrative penalties relating the amount of the administrative penalty to 
the severity and frequency of the violation; 

(3) provisions shall be included for due process, including proper notification of adminis- 
trative proceedings, right to discovery of charges and evidence and appeal procedures; and 

(4) prior to assessing administrative penalties pursuant to the provisions of the Petroleum 
Products Standards Act, the department shall comply with Paragraphs (2) and (3) of this auibaee- 
tion. 

D. Appeals from decisions of the director regarding the assessment of'an alaiberhial rate pen- 
alty shall be to the district court pursuant to the provisions of Section 39-3-1.1 NMSA 1978. 


History: Laws 1998, ch. 98, § 12; 1998, ch. 55, § 51; The 1998 amendment, effective September 1, 1998, in 


1999, ch. 265, § 54. Subsection B, substituted "is" for "shall be"; in Subsection 
Cross references. — For procedures governing ad- C, substituted "rules" for ' regulatione”: and rewrote Sub- 

ministrative appeals to the district court, see Rule 1-074 section D, 

NMRA. 


The 1999 amendment, effective July 1, 1999, substi- 
tuted "Section 39-3-1.1" for "Section 12- BA- 1" in Subsec- 
tion D. 
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57-19-37. Injunction. 


A. In order to ensure compliance with, and in order to enforce the provisions of, the Petroleum 
Products Standards Act the director may apply to a court of competent jurisdiction to have a per- 
son enjoined from engaging in a practice prohibited by that act. 

B. Upon application to a court for the issuance of an injunction against a person who is not 
complying with the provisions of the Petroleum Products Standards Act, the court may issue an 
order to restrain the person temporarily from engaging in the prohibited practice. The court shall 
hear the matter and, upon a preponderance of the evidence that the person is not complying with 
the provisions of the Petroleum Products Standards Act, the court shall enjoin the person from 
engaging in the prohibited practice. 


History: Laws 1993, ch. 98, § 13. Severability clauses. — Laws 1993, ch. 98, § 15 pro- 
vided for the severability of the act if any part or applica- 
tion thereof is held invalid. 


57-19-38. Aversive or bittering agent in engine coolant and antifreeze; 
liability limitation; exceptions; penalty. 


A. Engine coolant or antifreeze sold in this state after January 1, 2006 that.is manufactured 
after July 1, 2005 and that contains more than ten percent ethylene glycol shall include denato- 
nium benzoate at a minimum of thirty parts per million and a maximum of fifty parts per million 
as an aversive or bittering agent within the product so as to render it unpalatable. A manufacturer 
or packager of engine coolant or antifreeze subject to the provisions of this section shall maintain 
a record of the trade name, scientific name and active ingredients of an aversive or bittering agent 
used pursuant to this section. Information and documentation maintained pursuant to this sec- 
tion shall be furnished to a member of the public upon request. 

B. The requirements of this section apply only to manufacturers, packagers, distributors, recy- 
clers or sellers of engine coolant or antifreeze. 

C. A manufacturer, packager, distributor, recycler or seller of engine coolant or antifreeze that is 
required to contain an aversive or bittering agent pursuant to this section is not liable to any person 
for personal injury, death, property damage, damage to the environment or natural resources or 
economic loss that results from the inclusion of denatonium benzoate in engine coolant or antifreeze. 

D. The limitation on liability provided in Subsection B of this section is only applicable if de- 
natonium benzoate is included in engine coolant or antifreeze in the concentrations mandated by 
this section. The limitation on liability provided in Subsection B of this section does not apply to 
a particular liability to the extent that the cause of that liability is unrelated to the inclusion of 
denatonium benzoate in engine coolant or antifreeze. 

E. No political subdivision of this state shall have authority to establish or continue in effect 
a prohibition, limitation, standard or other requirement relating to the inclusion of an aversive 
or bittering agent in engine coolant or antifreeze, with respect to retail containers containing less 
than fifty-five gallons of engine coolant or antifreeze, which is different from, or in addition to, the 
provisions of this section. 

F. The provisions of this section do not apply to the sale of a motor vehicle that contains engine 
coolant or antifreeze. 

G. The New Mexico department of agriculture has the authority to inspect, investigate, ana- 
lyze and take appropriate actions to administer and enforce the provisions of this section. 

H. A person who violates the provisions of this section is guilty of a petty misdemeanor and 
shall be sentenced in accordance with the provisions of Section 31-19-1 NMSA 1978. 


History: Laws 2005, ch. 62, § 1. IV, § 23, was effective June 17, 2005, 90 days after ad- 
Effective dates. — Laws 2005, ch. 62 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 
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ARTICLE 19A 


Petroleum Products Fair Trade naa 


Sec. Sec. 
57-19A-1. Short title. 57-19A-6, Adulteration of [or] piarise of products sold 
57-19A-2. . Definitions: ; under same name. 
57-19A-3. Imitation of design, symbol or trademark. 57-19A-7. Mislabeling. 
57-19A-4. Pumps and containers for storage or sale; im- 57-19A-8. Private remedies, 
proper marking. 57-19A-9. Construction. 


57-19A-5. Adulteration or blending of products sold un- 
der different names. 


57-19A-1. Short title. 


Sections 1 through 9 [57-19A-1 through 57-19A-9 NMSA 1978] of this act may be cited as the 
"Petroleum Products Fair Trade Practices Act”. 


History: Laws 1991, ch. 243, § 1. 


57 -19A-2. Definitions. 


As used in the Petroleum Products Fair Trade Practices Act: . 

A. "person" includes natural persons, corporations, trusts, partnerships, associations, onoparas 
tive associations, clubs, companies, firms, joint ventures or syndicates; and 

B. "petroleum product" includes liquid fuels, lubricating oils, greases and similar products. 


History: Laws 1991, ch. 243, § 2. 


57-19A-3. Imitation of design, symbol or trademark. 


No person shall knowingly disguise or camouflage his equipment by imitating the Ay sym- 
bol or trade name under which recognized brands of petroleum products are generally marketed, 
and no person shall deceive any purchaser of the kind, quality or brand of petroleum products sold 
or offered for sale. | | 


History: Laws 1991, ch. 243, § 3. 


57-19A-4. Pumps and containers for storage or sale; improper marking. 


No person shall knowingly possess or use a pump, tank, container or other device or equipment 
to store, keep, expose for sale, offer for sale or sell any petroleum product other than that manu- 
factured, sold or distributed by the person whose name, trademark or trade name is affixed to the 
pump, tank, container or other device or equipment. 


History: Laws 1991, ch. 2483, § 4. 


57-19A-5. AatieraHOn or blending of products sold under different 
names. 


No person shall knowingly expose or offer for sale or sell a petroleum product of a manufacturer 
or distributor that has been mixed, blended or compounded with the products of other manufac- 
turers or distributors under the trade name, trademark or name or other distinguishing mark of 
either of the manufacturers or distributors or as the unadulterated product of a manufacturer or 
distributor. Nothing in this section shall prevent the lawful owner from applying his own trade- 
mark, trade name or symbol to any product or material. 
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History: Laws 1991, ch. 248, § 5. 


57-19A-6. Adulteration of [or] blending of products sold under same 
name. 


No person shall knowingly expose for sale, offer for sale or sell any petroleum product as al[n] 
unadulterated product of a manufacturer or distributor or as the unadulterated product of any 
other manufacturer or distributor if it has been mixed, blended, compounded or adulterated with 
a petroleum product of the same manufacturer or distributor that is'of a different quality or char- 
acter from the quality or character ‘of the other petroleum products. Nothing in this section shall 
prevent the lawful owner of a petroleum product from applying his own trademark, trade name or 
symbol to any product or material. 


History: Laws 1991, ch. 248, § 6. Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


57-19A-7. Mislabeling.. — 


No person shall knowingly aid or assist any other person in depositing or delivering into any 
tank; pump, receptacle or other container or distributing device any petroleum product other than 
the petroleum product that is intended to be stored in the tank, pump, receptacle or other con- 
tainer or distributing device as indicated by the name of the manufacturer or distributor or by the 
trademark, trade name or other distinguishing mark of the product displayed on the tank, pump, 
receptacle or other container or distributing device. 


, 


History: Laws 1991, ch. 243, § 7. 


57-19A-8. Private remedies. 


A. A person damaged by a violation of the provisions of the Petroleum Products Fair Trade 
Practices Act may be granted an injunction under the principles of equity and on terms that the 
court considers reasonable. Proof of monetary damage, loss of profits or intent to deceive or take 
unfair advantage of any person is not required. 

B. The relief provided in this section is in addition to remedies otherwise available against the 
same conduct under the common law or other statutes of this state. 


History: Laws 1991, ch. 248, § 8. 


57-19A-9. Construction. 


The Petroleum Products Fair Trade Practices Act neither enlarges nor diminishes the rights of 
parties in private litigation. 


History: Laws 1991, ch. 243, § 9. 


ARTICLE 20 
Beverage Containers 
Sec. Sec. 


57-20-1. Short title. 57-20-38. Metal beverage containers; pull tabs; penalty. 
57-20-2. Definitions. 
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This act [57-20-1 through 57-20-3 NMSA 1978] may be cited as the "Beverage Container Act". 


History: Laws 1981, ch. 289, § 1. 


57-20-2. Definitions. 


As used in the Beverage Container Act: 

A. "beverage" means beer or other malt beverages, fruit j juice, vegetable juice and mineral wa- 
ters, soda water and similar carbonated soft drinks, in liquid form and intended for human con- 
sumption; and 

B. "beverage container" means the individual, separate, metal can containing a beverage. 


History: Laws 1981, ch. 289, § 2. 


57-20-3. Metal beverage containers; pull tabs; penalty. 


A. On and after January 1, 1983, it is unlawful for any person to sell or offer for sale at retail 
within New Mexico any metal beverage container designed and constructed with a metal opening 
device that detaches from the container when the container is opened in a manner normally used 
to empty the contents of the container. 

B. Any person violating the provisions of Subsection A of this section is ont of a misde- 
meanor and shall be fined not less than fifty dollars ($50.00):nor more than one hundred dollars 
($100) provided, however, that no penalty shall be imposed on a retailer who sells or offers to sell 
any beverage container acquired by the retailer prior to January 1, 1983. 


History: Laws 1981, ch. 289, § 3. 


_ARTICLE 21 
Advertisement of Health Care Services 
Sec. Sec. 
57-21-1. Purpose of act. 57-21-3. Advertising requirements; penalty, 


57-21-2, Definition. 


57-21-1. Purpose of act. 


The purpose of this act [57-21-1 through 57-21-38 NMSA 1978] is to protect the health and wel- 
fare of the people of New Mexico. 


History: Laws 19838, ch. 79, § 1. 70 C.J.S, Physicians, Surgeons, and Other Health-Care 
ANNOTATIONS Providers §§ 55, 56. 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 61 Am. 
Jur. 2d Piviciank’ Surgeons, and Other Healers §§ 141 
to 143. 


57-21-2. Definition. 


As used in this act [57-21-1 through 57-21-3 NMSA 1978], "health care practitioner" means any- 
one licensed or certified to provide health care services in this state and includes but is not limited 
to nurses, physicians, dentists, osteopaths, chiropractors, optometrists, podiatrists, acupuncturists, 
psychiatrists, psychologists and physical therapists; provided that "health care practitioner" shall 
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CHARITABLE SOLICITATIONS 


57-22-2 


not include anyone licensed to provide health care services in this state who employs ten or more 


physicians. 


History: Laws 1983, ch. 79, § 2. 


57-21-3. Advertising requirements; penalty. 


A. Any health care practitioner advertising services to the public shall state in the advertise- 
ment his name, address or telephone number and the designation of the profession in which he is 


licensed or certified to practice. 


B. Anyone violating the provisions of Subsection A of this section is guilty of a misdemeanor. 


History: Laws 1983, ch. 79, § 3. 


ARTICLE 22 


“Charitable Solicitations 


Sec. 

57-22-1. Short title. 

57-22-2. Purpose. 

57-22-3. Definitions. 

§7-22-4, Application of act. . 

57-22-5. Attorney general to maintain register of chari- 
table organizations as public record. 

§7-22-6. Filing of required documents. 

§7-22-6.1. Professional fundraisers; registration. 


57-22-6.2, Professional fundraisers; bond. 

57-22-6.3. General provisions; charitable organizations; 
professional fundraisers; prohibited prac- 
tices. 


57-22-1. Short title. 


Sec, 

57-22-6.4. Professional figdpa bey records and reports. 
§7-22-7. Restriction on use of fact of filing in solicitation. 
57-22-8. ‘ Disclosure of fundraising costs. 

57-22-9. Authority of the attorney general. 

57-22-9.1. Investigative demand; civil penalty. 
§7-22-9.2, Exchange of information with other states. 
57-22-10. Standard of care. 

57-22-11. Exemptions from state and local taxation. 


Chapter 57, Article 22 NMSA 1978 may be cited as the "Charitable Solicitations Act". 


History: Laws 1983, ch. 140, § 1; 1999, ch. 124, § 1. 

The 1999 amendment, effective July 1, 1999, substi- 
tuted "Chapter 57, Article 22 NMSA 1978" for "This act", 
and deleted "Organizations and" preceding "Solicitations 
Act", 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 60 Am. 
Jur. 2d Peddlers, Solicitors, and Transient Dealers §§ 21, 
23, 26 et seq. 


57-22-2. Purpose. 


Validity, as for a charitable purpose, of trust for publi- 
cation or distribution of particular books or writings, 34 
A.L.R.4th 419. 

Lack of consideration as barring enforcement of prom- 
ise to make charitable contribution or subscription - mod- 
ern cases, 86 A.L.R.4th 241. 


The purpose of the Charitable Solicitations Act is to authorize the attorney general to monitor, 
supervise and enforce the charitable purposes of charitable organizations and regulate profes- 


sional fundraisers operating in this state. 


History: Laws 1988, ch. 140, § 2; 1999, ch, 124, § 2. 

The 1999 amendment, effective July 1, 1999, deleted 
the introductory language which read "Whereas chari- 
table organizations which have been granted tax exempt 
status are required to serve the public interest", deleted 
“Organizations and" preceding "Solicitations Act", deleted 
"those" following "purposes of", and inserted "and regulate 
professional fundraisers". 


ANNOTATIONS 


Role of attorney general. — The attorney general is 
not limited to regulating professional fund raisers; it is 
also authorized to monitor, supervise, and enforce chari- 
table purposes of charitable organizations. The Coulston 
Found. v. Madrid, 2004-NMCA-060, 185 N.M.667, 92 P.3d 
679. 
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The Coulston foundation is subject to Charita- . Solicitations Act, and the foundation has failed to dem- 
ble Solicitations Act. The Coulston Found. v. Madrid, onstrate Congress’ intent to preempt the field covered by 
2004-NMCA-060, 1385 N.M.667, 92 P.3d 679. the act, the foundation's argument that the act does not 

Federal law does not preempt operation of Act apply to it is rejected and the district court had subject 
against the foundation. The Coulston Found. v. Madrid, matter jurisdiction to enforce the civil investigative de- 
2004-NMCA-060, 135 N.M.667, 92 P.3d 679. mands. The Coulston Found. v, Madrid, 2004-NMCA-060, 


Where the foundation does not point to any language 185 N.M.667, 92 P.3d 679. 
in any federal statute expressly displacing the Charitable . 


57-22-3. Definitions. 


As used in the Charitable Solicitations Act: 

A. "charitable organization" means any entity that has been granted exemption from the fed- 
eral income tax by the United States commissioner of internal revenue as an organization de- 
scribed in Section 501(c)(3) of the Internal Revenue Code of 1986, as amended, or identifies itself 
to the public as having a charitable purpose; 

B. "charitable purpose" means a benevolent, social welfare, scientific, educational, environ- 
mental, philanthropic, humane, patriotic, public health, civic or other eleemosynary objective or 
an activity conducted in support of or in the name of law enforcement officers, firefighters or other 
persons who protect public safety; 

C. "contribution" means the promise, grant or pledge of any money, credit or property of any 
kind or value provided to a charitable organization in response to a solicitation, but does not in- 
clude program service revenue or bona fide membership fees, dues or assessments; provided that 
bona fide membership fees, dues or assessments do not include contributions made in exchange for 
membership in a charitable organization unless membership confers rights and benefits in addi- 
tion to receiving literature of the charitable organization; | 

D. "educational institution" means: 

(1) an entity organized and operated primarily as a school, college or other instructional 
institution with a defined curriculum, student body and faculty, conducting classes on a regular 
basis; and 

(2) auxiliary entities, including parent-teacher organizations, booster and support clubs 
that support, encourage or promote a school, college or other instructional institution and its de- 
fined curriculum, student body, faculty, facilities or activities; 

EK. "professional fundraiser" means a person that solicits or employs or directs others to solicit 
contributions from the public on behalf of a charitable organization in exchange for compensation 
and has custody or control of the contributions; provided that "professional fundraiser" does not 
include a director, officer, bona fide employee or salaried officer, volunteer, attorney, accountant or 
investment counselor of a charitable organization; 

F. "professional fundraising counsel" means a person that provides services or employs or di- 
rects others to provide services for compensation to a charitable organization in the solicitation 
of contributions, including managing or preparing materials to be used in conjunction with any 
solicitation; provided that the person does not: 

(1) directly solicit contributions; or 

(2) receive, have access to or control any contribution received in response to the solicita- 
tion; provided further that "professional fundraising counsel does not include a director, officer, 
bona fide employee or salaried officer, volunteer, attorney, accountant or investment counselor ofa 
charitable organization; 

G. "religious organization" means a church, organization or group organized for the purpose of 
divine worship or religious teaching or other specific religious activity or any other organization 
that is formed in association with or to primarily encourage, support or promote the work, wor- 
ship, fellowship or teaching of the church, organization or group; and 

H. "solicit" or "solicitation" means any communication requesting a contribution or, offering an 
opportunity to participate in a game of chance, raffle or similar event with the representation that 
the contribution or participation will support a charitable purpose, and includes: _ 
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57-22-4 CHARITABLE SOLICITATIONS 57-22-5 


(1) any verbal request made in person or by telephone, radio, television, electronic com- 
munication or other media; 

(2) any written or published request mailed, sent, delivered, circulated, distributed, posted 
in a public place, advertised or communicated through any medium to the public; 

(3) any sale or attempt to sell a good or service; and 

(4) any invitation to attend an assembly, event, exhibition, performance or social gather- 
ing of any kind. 

A contribution is not required for a solicitation to have occurred, and "solicit" or "solicitation" 
does not include direct grants or allocation of funds received or solicited from any affiliated fun- 
draising organization by a member agency or unsolicited contributions received from any indi- 
vidual donor, foundation, trust, governmental agency or other source, unless such contributions 
are received in conjunction with a solicitation drive. 


History: Laws 1983, ch. 140, § 3; 1999, ch. 124, § 3. former Subsection C as Subsection 'D, and rewrote it; in- 

Cross references. — For the United States Internal serted Subsections E and F; redesignated former Subsec- 
Revenue Code, see 26 U.S.C. § 1 et seq. Section 501(c)(3) tion D as Subsection G, and rewrote it; and redesignated 
of the code, referred to in Subsection A(1), appears as 26 former Subsection E as Subsection H, and rewrote it. 


US.C. § 501(c)(3); 
The 1999 amendment, effective July 1, 1999, rewrote 
Subsections A and B; inserted Subsection C; redesignated 


57- 22- 4. Application of act. 


A. The Charitable Solicitations Act shall not apply to a a religious nrgetiavdont even if it is a 
charitable organization. 
B. Exempt from the registration and set requirements of the Charitable Solicitations 
Act are: 
(1) educational institutions and organizations defined in Section 6-5A-1 NMSA 1978; and 
(2) persons soliciting for an individual or group that has suffered a medical or other catas- 
trophe and: 
(a) the individual or group is identified by name at the time of the so hil batons 
(b) the purpose for the solicited contribution is clearly stated; and. 
(c) the gross contributions collected, without any deductions for or by the ablieitor or 
any other person, are deposited directly to an account in the name of the individual or group in a 
local federally insured financial institution established for that sole purpose and solely used for 
the direct benefit of the named individual or group as beneficiary. 
C. The Charitable Solicitations Act shall apply to charitable pista pia and professional 
fundraisers. hay 


History: Laws 1983, ch. 140, § 4; 1999, ch. 124, § 4. The 1999 amendment, effective July 1, 1999, rewrote 
this section to the extent that a detailed comparison is im- 
practicable. 


57-22-5. Attorney general to maintain register of charitable, 
organizations as public record. 


The attorney general shall establish and maintain a register of all documents filed by charitable 
organizations in accordance with the Charitable Solicitations Act. The register shall be open to 
public inspection except that the attorney general may withhold from public inspection documents 
or information obtained in the course of an investigation undertaken pursuant to the provisions of 
that act or that otherwise may be withheld from public inspection by law. 


History: Laws 1983, ch. 140, § 5; 1999, ch. 124, § 5. "Solicitations Act" and, in the second sentence, substituted 
The 1999 amendment, effective July 1, 1999, in the "that" for "which" preceding "otherwise may be withheld". 
first sentence, deleted "Organizations and" preceding 
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57-22-6 TRADE PRACTICES AND REGULATIONS 57-22-6.1 


§7-22-6. Filing of required documents. 


A. A charitable organization existing, operating or soliciting in the state, unless exempted by 
Section 57-22-4 NMSA 1978, shall register with the attorney general on a form provided by the 
attorney general; correct any deficiencies in its registration upon notice of deficiencies provided 
by the attorney general and provide a copy of its IRS Form 1023 or IRS, Form 1024 application for 
exempt status with its registration. 

B. The attorney general shall notify each charitable organization required to register within 
ten business days of his receipt of the registration form of any deficiencies in the registration and 
may make rules in accordance with the State Rules Act [Chapter 14, Article 4 NMSA 1978], as are 
necessary for the proper administration of this section, including: 

(1) requirements for filing additional information, including disclosure of professional fun- 
draising counsel retained by the charitable organization; and 

(2) provisions for suspending the filing of reports or granting an exemption from the reg- 
istration and reporting requirements of this section for a charitable organization subject to audit, 
registration, charter or other requirements of a statewide, regional or national association and if 
it is determined that such reports or registration is not necessary for the protection of the pubuc 
interest. 

C. In addition to any other reporting requirements pursuant to the Charitable Solicitations 
Act, every charitable organization that has received tax-exempt status pursuant to Section 501(c) 
(3) of the federal Internal Revenue Code of 1986, as amended, and is required to file a form 990, 
990EZ or 990PF pursuant to the Internal Revenue Code of 1986, as amended, shall file that form 
and the accompanying schedule A annually with the office of the attorney general up to six months 
following the close of the charitable organization's fiscal year. Extensions of time for filing may be 
allowed at the discretion of the attorney general for good cause shown. Such forms shall-be public 
records and available for public inspection. Organizations that do not file a form 990, 990EZ or 
990PF pursuant to the Internal Revenue Code of 1986, as amended, shall file an annual report, 
under oath, on the form provided by the attorney general for that purpose. A charitable organiza- 
tion that received total revenue in excess of five hundred thousand dollars ($500,000) shall be au- 
dited by an independent certified public accountant. Audits shall be performed in accordance with 
generally acceptable accounting principles. A charitable organization shall correct any deficiencies 
in an annual report upon notice of deficiencies provided by the attorney general. 

D, A charitable organization that fails to register before a solicitation is made or fails to timely 
file its tax filings with the attorney general pursuant to Subsection C of this section may be as- 
sessed a late filing fee of one hundred dollars ($100). 

EK. The attorney general may accept information filed by a charitable organization with an- 
other state or the federal government in lieu of the registration and reporting requirements of 
the Charitable Solicitations Act if such information is determined by the attorney general to be in 
substantial compliance with the registration and reporting requirements of that act. 


History: Laws 1983, ch. 140, § 6; 1993, ch. 73, § 1; The 1999 amendment, effective July 1, 1999, rewrote 
1999, ch. 124, § 6. this section to the extent that a detailed comparison is im- 
Cross references. — For Section 501(c)(3) of the fed- practicable. 
eral Internal Revenue Code of 1986, see 26 U.S.C. § 501. © ~The 19938 amendment, effective July 1, 1993, added 


Subsection E. 


57-22-6.1. Professional fundraisers; registration. 


A. Professional fundraisers shall, before entering into‘a contract with any charitable organiza- 

tion, except a religious organization, to solicit for or on'its behalf: 

(1) register with the attorney general on a form provided by the attorney general; . 

(2) file with the attorney general a surety bond pursuant to the Charitable Solicitations 
Act; and 

(3) file with the attorney general a copy of the intended written contract between the pro- 
fessional fundraiser and the charitable organization on whose behalf the professional fundraiser 
intends to conduct a solicitation campaign. 
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57-22-6.2 CHARITABLE SOLICITATIONS 57-22-6.3 


B. The contract between the professional fundraiser and the charitable organization shall 

clearly describe the: | 

(1) compensation and authority of the professional fundraiser; 

(2) solicitation campaign; ~ 

(3) location and telephone numbers from where solicitations are intended to be conducted; 

(4) list of names and addresses of all employees, ati or other persons who are to solicit 
during the campaign; and Hf 

(5) copies of the solicitation literature, including Bagh of any written or verbal solicita- 
tion. 

C. The charitable organization on whose behalf the professional fundraiser is acting shall cer- 
tify that the contract and solicitation materials filed with the pi oiartd general are true and com- 
plete. 

D. Within ten business days ‘after receiving a pégiathation pursuant to this‘section, the attor- 
ney general shall notify the professional fundraiser of any deficiencies in the registration, contract 
or bond; otherwise the filing is deemed approved as filed. 

E. A professional fundraiser who fails to register with the attorney general may be assessed a 
late registration fee of five hundred dollars ($500). 


History: Laws 1999, ch. 124, § 12. Effective dates. — Laws 1999, ch. 124, § 18 made 
T Laws 1999, ch, 124, § 12 effective July 1, 1999. 


57-22-6.2. Professional fundraisers; bond. 


A professional fundraiser shall file a surety bond at the time of the registration with the at- 
torney general in an amount and on a form provided by the attorney general. The professional 
fundraiser shall maintain the surety bond, or alternative financial assurances approved by the 
attorney general, as long as the professional fundraiser solicits in the state. ; 


History: Laws 1999, ch. 124, § 13. Effective dates. — Laws 1999, ch. 124, § 18 made 
, Laws 1999, ch. 124, § 18 effective July 1, 1999. 


57-22-6.3. General provisions; charitable organizations; professional 
fundraisers; prohibited practices. 


A charitable organization or a professional fundraiser shall not: 

A. engage in deceptive fundraising practices, meaning any false or misleading verbal or 
written statement, description or representation of any kind knowingly made in connection with a 
solicitation and that may, tends to or does deceive or mislead any person and includes: 

(1) using the name or likeness of any person in solicitation literature without the express 
written consent of the person; provided that publication of previous contributors’ names to ac- 
knowledge their contributions shall not require their express written consent; 

‘ (2) using a name, symbol or statement that is so closely related or similar to that used 
by another charitable organization or governmental agency that the use would tend to confuse or 
mislead the public; and 

(8) misrepresenting, confusing or misleading any person to reasonably believe incorrectly 
that the contributions being solicited are or will be used for purposes, persons or programs in the 
state; or 

B. collect or attempt to collect a contribution in person or by courier unless: 

(1) the solicitation and collection or attempt to collect occur contemporaneously; or 

(2) the solicitation includes the sale of goods or items and the collection or attempt to col- 
lect occurs contemporaneously with’ the delivery of the goods or items agreed to be purchased by 
the contributor. 


‘History: Laws 1999, ch. 124, § 14. , Effective dates. — Laws 1999, ch. 124, § 18 made 
Laws 1999, ch. 124, § 14 effective July 1, 1999. 
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57-22-6.4 | TRADE PRACTICES AND REGULATIONS 57-22-8 


57-22-6.4. Professional fundraiser; records and reports. 


A, At least every six months, the professional fundraiser shall account in writing to the chari- 
table organization for all contributions received and all expenses incurred under their contract. 
The charitable organization shall maintain a copy of the accounting of contributions and expenses 
for three years and make it available to the attorney general upon request. 

B. All contributions of money received by the professional fundraiser shall be deposited in an 
account at a federally insured financial institution within two days after receipt. The account shall 
be established and maintained in the name of the charitable organization. Disbursements from 
the account shall be made upon warrants signed by an authorized representative of the charitable 
organization and may also be signed by the professional fundraiser. 

C. The professional fundraiser shall include the following information in its accounting re- 
quired by Subsection A of this section to the charitable organization: 

(1). the name and address of each person contributing to the charitable organization and 
the date and amount of the contribution. This information shall not be publicly disclosed and shall 
be used only for law enforcement purposes; 

(2) the name and residence address of each employee, agent or other person involved in 
the solicitation; 

(3) the script or other instructional information provided by the charitable organization or 
professional fundraiser to employees, agents or other persons conducting solicitations; 

(4) arecord of expenses incurred by the professional fundraiser that the charitable orga- 
nization paid; and a 4s 

(5) the name and address of each financial institution and the account number of each ac- 
count in which the professional fundraiser deposited contributions received from the solicitation. 

D. The professional fundraiser and the employees of the professional fundraiser shall disclose 
the following in solicitations: 

(1) the name of the charitable organization; and v 

(2) the fact that the solicitation is made by or through a professional fundraiser. 

E. Every professional fundraiser and charitable organization shall have either a registered 
agent in the state or shall file a consent to service of process with the attorney general. The con- 
sent to service shall be in the form prescribed by the attorney general and shall be irrevocable. 


History: Laws 1999, ch. 124, § 15. Effective dates. — Laws 1999, ch. 124, § 18 made 
Laws 1999, ch. 124, § 15 effective July 1, 1999. 


57-22-7. Restriction on use of fact of filing in solicitation. 


No solicitation for charitable purposes shall use the fact or requirement of registration or of the 
filing of any report with the attorney general pursuant to the Charitable Solicitations Act with 
the intent to cause or in a manner tending to cause any person to believe that the solicitation, the 
manner in which it is conducted, its purposes, any use to which the proceeds will be applied or the 
person or organization conducting it has been or will be in any way endorsed, sanctioned or ap- 
proved by the attorney general or any governmental agency or office. 


History: Laws 1983, ch. 140, § 7; 1999, ch. 124, § 7. _ “Organizations and" preceding "Solicitations Act", and 
The 1999 amendment, effective July 1, 1999, de- made two stylistic changes. 
leted "of funds" following "No solicitation", deleted 


57-22-8. Disclosure of fundraising costs. 


A. All charitable organizations subject to the Charitable Solicitations Act shall disclose upon 
request the percentage of the funds solicited that are spent on the costs of fundraising. For pur- 
poses of this section, costs of fundraising shall include all money directly expended on fundraising 
and that portion of all administrative expenses and salaries of the charitable organization attrib- 
utable to fundraising activities. 
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B. Whenever a solicitation on behalf of a charitable organization subject to the Charitable 
Solicitations Act is undertaken by a professional fundraiser, the professional fundraiser shall dis- 
close that fact to prospective contributors.. 


History: Laws 1983, ch. 140, § 8; 1999, ch. 124, § 8. professional fundraiser shall mean any individual, corpo- 

The 1999 amendment, effective July 1, 1999, de- , ration, association or other enitity employed or retained 
leted "Organizations and" preceding "Solicitations Act" or otherwise compensated by or on behalf of a charitable 
in Subsections A and B; in Subsection B, deleted the fi- organization to solicit funds"; and made stylistic changes 
nal sentence, which read: "For purposes of this section, a throughout the section. 


57-22-9. Authority of the attorney general. 


A. The attorney general may, on behalf of the state, examine and investigate any charitable or- 
ganization subject to the Charitable Solicitations Act to ascertain the conditions of its affairs and 
to what extent, if at all, it fails to comply with the trusts that it has assumed or if it has departed 
from the purposes for which it was formed. In the case of failure or departure, the attorney general 
may institute, in the name of the state, a proceeding necessary to correct the noncompliance or 
departure by any remedy available under the common law. 

~B. The attorney general may, in the name of the state, seek injunctive relief, civil penalties, 
financial accounting or restitution from any person who has failed to comply with the registration, 
filing or disclosure provisions of the Charitable Solicitations Act or who has otherwise violated the 
provisions of that act. 

C. The attorney general, in the name of the state, may initiate appropriate proceedings to seek 
compliance with the provisions of the Charitable Solicitations Act and with any rules promulgated 
by the attorney general pursuant to that act. The attorney general may promulgate rules for the 
proper administration of that act. 

D. Nothing in this section shall be construed to preclude a person or group of persons from as- 
serting a private cause of action against a charitable organization or professional fundraiser. 


History: Laws 1983, ch. 140, § 9; 1999, ch. 124, § 9. ANNOTATIONS 

The 1999 amendment, effective July 1, 1999, rewrote 
Subsection B; in Subsection C, deleted "and regulations 
duly" preceding "promulgated", substituted "pursuant to 
that act" for thereunder", and added the final sentence; 
In Subsection D, deleted "they might have" following 
"cause of action", and added "or professional fundraiser"; 
and throughout the section, substituted "may" for "is au- 
thorized", deleted "Organizations and" following "Chari- 
table", and made stylistic changes, 


Authority to investigate and enforce are sepa- 
rate. — The attorney general's authority to investigate 
possible violations of the Charitable Solicitations Act, 
and in that capacity, to issue civil investigative demands 
and its authority to enforce the act are two separate 
powers and functions. The Coulston Found. v. Madrid, 
2004-NMCA-060, 135 N.M.667, 92 P.3d 679. 


57-22-9.1. Investigative demand; civil penalty. 


A. Whenever the attorney general has reason to believe that any person may be in posses- 
sion, custody or control of information or documentary material, including an original or copy of 
any book, record, report, memorandum, paper, communication, tabulation, chart, photograph, me- 
chanical transcription or other tangible document or recording, that the attorney general believes 
to be relevant to the subject matter of an investigation of a probable violation of the Charitable 
Solicitations Act, the attorney general may, prior to the institution of a civil proceeding, execute 
in writing and cause to be served upon the person a civil investigative demand. The demand shall 
require the person to answer interrogatories or to produce documentary material and permit the 
inspection and copying of the material. The demand of the attorney general shall not be a matter 
of public record and shall not be published by him except by order of the court. 

B. Each demand shall: 

(1) state the general subject matter of the investigation; 
(2) describe with reasonable certainty the information or documentary material to be pro- 
vided; 
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57-22-9,1 TRADE PRACTICES AND REGULATIONS 57-22-9.1 


(83) identify the time period within which the information or documentary material is to be 
provided, which in no case'shall be less than ten days after the date of service of the demand; and 

(4) state the date on which any documentary material shall be available for inspection and 
copying. 

C. No demand shall: | 

(1) contain any requirement that would be waite alls or improper raf contained : in a 
subpoena duces tecum issued by a court of the state; 

(2) require the disclosure of any documentary material that would be privileged ¢ or that 
for any other reason would not be required by a subpoena duces tecum by a court of the state; or 

(3) require the removal of any documentary material from the custody of the person upon 
which the demand is served except in accordance with the provisions of Subsection E of this sec- 
tion. 

D. Service of the demand may be made by: 

(1) .delivering a duly executed copy of the demand to the person to be served or, if the per- 
son is not.a natural person, to the registered or statutory agent for the person to.be served; 

(2) delivering a duly executed copy of the demand to the principal piace of business in New 
Mexico of the person to be served; or 

(3) mailing by registered mail.or certified mail a duly executed copy of the demand ad- 
dressed to the person to be served at his principal place of business in the state or, if the person 
has no place of business in the state, to his principal place of business. 

E. Documentary material demanded pursuant to Subsection A of this section shall be pro- 
duced for inspection and copying during normal business hours at the principal place of business 
of the person served or may be inspected and copied at such other times and places as may be 
agreed upon by the person served and the attorney general. 

F, Documentary material and its contents produced pursuant to a demand or answers to inter- 
rogatories shall not be produced for inspection or copying by anyone other than an authorized em- 
ployee of the attorney general, The district court in the county in which the person resides or has 
his principal place of business or is about to perform or is performing the practice that is alleged to 
be unlawful under the Charitable Solicitations Act may order documentary material, its contents 
or answers to interrogatories to be produced for inspection or copying by someone other than an 
authorized employee of the attorney general. 

G. At any time before the return date of the demand, a petition to set aside the demand, modify 
the demand or extend the return date on the demand may be filed in the district court in the 
county in which the person resides or has his principal place of business or is about to perform or 
is performing the practice that is alleged to be unlawful under the Charitable Solicitations Act, 
and the court upon showing of good cause may set aside the demand, modify it or extend the re- 
turn date on the demand. 

H. Ifafter service of the demand the person neglects or refuses to comply with the demand, the 
attorney general may invoke the aid of the court in the enforcement of the demand. 

I. This section shall not be applicable to criminal prosecutions. 

J. In an action brought. pursuant to the Charitable Solicitations Act, if the court finds that a 
person has violated a provision of that.act. or rules promulgated pursuant to that act, the attor- 
ney general may recover, on behalf of the state, a maximum civil penalty of five thousand dollars 
($5,000) per violation, 


History: Laws 1999, ch, 124, § 16, Civil investigative demands properly enforced. 


Effective dates. — Laws 1999, ch. 124, §. 18 made — Where it is not disputed that the attorney general was 
Laws 1999, ch. 124, § 16 effective July 11999. conducting an investigation of The Coulston Foundation 
tee and it is also undisputed that the foundation admitted to 

ANNOTATIONS processing the audited financial statements sought by the 

Authority to investigate and enforce are sepa- attorney general and that those statements are relevant 
rate. — The attorney general's authority to investigate to the attorney general's investigation into funds used 
possible violations of the Charitable Solicitations Act, in. the chimpanzee endowment: program, although the 
and in that capacity, to issue civil investigative demands attorney general's affidavit lacks an ideal factual foun- 
and its authority to enforce the act are two separate eet an peeve ade canara sear armen a 
: : e civil investigative demands were properly enforced. 

aruleorrie doy bie eva exe Res) The Coulston Found. v. Madrid, 2004-NMCA-060, 135 


N.M.667, 92 P.3d 679. 
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57-22-9.2 FRANCHISE TERMINATION 57-23-1 


§7-22-9.2. Exchange of information with other states. 


The attorney general may exchange information obtained by the civil investigative demand 
with comparable authorities of other states or the federal government regarding charitable orga- 
nizations, professional fundraisers and professional fundraising counsel. Information acquired by 
exchange with other states or the federal government shall be exempt from inspection pursuant 
to the Inspection of Public Records Act [Chapter 14, Article 2 NMSA 1978]. Information shall not 
be exchanged with comparable authorities of other states or the federal government unless the 
information is similarly exempt from inspection pursuant to applicable laws of such other states 
or the federal government. 


History: Laws 1999, ch. 124, § 17. Effective dates. — Laws 1999; ch. 124, § 18 made 
Laws 1999, ch. 124, § 17 effective July 1, 1999. 


57-22-10. Standard of care. 


All officers, directors, managers, trustees, professional fundraisers, professional fundraising 
counsel or other persons having access to the money of a charitable organization intended for use 
for charitable purposes shall be held to the standard of care defined for fiduciary trustees under 
common law. 


History: Laws 1983, ch. 140, § 10; 1999, ch. 124, § 10. The 1999 amendment, effective July 1, 1999, inserted 
"professional fundraisers, professional fundraising coun- 
sel", and substituted "money" for "funds", 


57-22-11. Exemptions from state and local taxation. 


Kvery officer, agency, board or commission of this state, or political subdivision of this state re- 
ceiving applications for exemption from taxation shall provide to the attorney general copies of all 
the applications, supporting documents and official responses. 


History: Laws 1983, ch. 140, § 11; 1999, ch. 124, § 11. ANNOTATIONS 
The 1999 amendment, effective July 1, 1999, substi- 
tuted of this state" for "thereof" and substituted "the" for Am, Jur, 2d, A.L.R. and C.J.S. references, — Va- 


lidity, as for a charitable purpose, of trust for publica- 


"such" preceding "applications". 
: Sia tion or distribution of particular books or writings, 34 


A.L.R.4th 419. 
Franchise Termination 
Sec. Sec. 
§7-23-1. Short title. 57-23-5. Warranty claim. 
57-23-2. Definitions. 57-23-6. Late payment. 
57-23-3. Termination of franchise; return of inventory. 57-23-7. Security interest. , 
57-23-4, Exceptions. 57-23-8. Application of bulk transfer law. 


57-23-1. Short title. 
This act [57-23-1 through 57-23-8 NMSA 1978] may be cited as the "Franchise Termination Act”. 
History: Laws 1985, ch. 229, § 1. ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 62B 
Am, Jur. 2d Private Franchise Contracts §§ 506 to 748. 
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57-23-2. Definitions. 


As used in the Franchise Termination Act: 

A. "current price" means an amount equal to the price listed in the aiipplier! s printed price list 
in effect when the franchise is terminated, less applicable trade and cash discounts; 

B. -"dealer cost" means an amount equal to the sum of the original invoice price that: the dealer 
paid for inventory and the cost to the dealer of its delivery from the supplier to the dealer, less ap- 
plicable discounts; 

-C. "dealer" means a person in the business of tee retail sale of fares tractors, farm ag tet 
or the attachments to or repair parts for farm tractors or farm implements; 

D. "franchise" means a written or oral contract or agreement between a supplier ae a dealer, 
that may be calledia "dealership" or by any other name, by which the dealer is authorized to en- 
gage in the business of the retail sale of inventory according to the methods and procedures pre- 
scribed by the supplier; 

E. "inventory" means new or unused farm tractors, farm implements, utility tractors, indus- 
trial tractors, attachments and repair parts that are provided by a supplier to a dealer under 
a franchise agreement and that were purchased within thirty-six months of the termination of 
the franchise or were listed in the supplier's current sales manual at the time of termination; 
and 

F. "supplier" means a manufacturer, wholesaler or distributor of enn tractors farm nchest 
ments, utility tractors or industrial tractors or the attachments to or repair parts for that equip- 
ment. 


History: Laws 1985, ch. 229, § 2. 


57-23-3. Termination of franchise; return of inventory. 


A. Ifon termination of a franchise, the dealer delivers to the supplier the inventory that was 
purchased from the supplier and that is held by the dealer on the date of termination, the supplier 
shall pay to the dealer: 

(1) the dealer cost of the new, unsold, undamaged and complete farm tractors, farm ime 
ments, utility tractors, industrial tractors and attachments returned by the dealer; 

(2) an amount equal to ninety percent of the current price of new, undamaged repair. parts 
returned by the dealer; and 

(3) an amount equal to an additional five percent of the current price of new, undamaged 
repair parts returned by the dealer, unless the supplier performs the handling, packing and load- 
ing of the parts, in which case no additional amount is required under this paragraph. 

B. The supplier may subtract from the sum due under Subsection A of this section the amount 
of debts owed by the dealer to the supplier. The supplier and dealer are each responsible for one- 
half of the cost of delivering the inventory to the supplier. 

C. The supplier shall pay the amount due under this section before the sixty-first day after the 
day that the supplier receives inventory from the dealer and after the dealer has furnished proof 
that the inventory was purchased from the supplier. 

D. On payment of the amount due under this section, title to the inventory is transferred to 
the supplier. 


History: Laws 1985, ch. 229, § 3. 


57-23-4. Exceptions. 


A supplier is not required to repurchase: 
A. inventory: 
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§7-23-5 FRANCHISE TERMINATION 57-23-8 


(1) that the dealer orders after the dealer receives notice of the termination of the fran- 
chise from the supplier; or 

(2) for which the dealer cannot furnish evidence of.clear title that is satisfactory to the 
supplier; or Rite, 

B. arepair part that: 

(1) has a limited storage life; 

(2) isin a broken or damaged package; 

(3) is usually sold as part of a set, if the part is separated from the set; or 

(4) cannot be sold without reconditioning or repackaging. 


History: Laws 1985, ch. 229, § 4. 


57-23-5, Warranty claim. 


If after the termination of a franchise, the dealer submits a warranty claim to the supplier for 
work performed prior to the effective date of the termination, the supplier shall accept or reject the 
claim not later than the forty-fifth day after the day that the supplier receives the claim. A claim 
not rejected before the deadline shall be deemed accepted. The supplier shall pay an accepted 
claim not later than the sixtieth day after the day that the supplier receives the claim. 


History: Laws 1985, ch. 229, § 5. 


57-23-6. Late payment. 


If a supplier does not make the payment required by the Franchise Taraiiatinn Act before the 
sixty-first day after the day that the supplier received the final shipment of the inventory from the 
dealer, the supplier shall be liable to the dealer for: 

A. the greater of the dealer cost or current price of the inventory; 

B. the expenses incurred by the dealer in returning the inventory to the supplier; 

C. interest on the greater of the dealer cost or current price of the inventory, at the rate appli- 
cable to a judgment of a court of this state, for the period beginning on the sixty-first day after the 
day the supplier received the inventory; 

D. reasonable attorney's fees; and 

EK. costs. 


History: Laws 1985, ch. 229, § 6. 


57-23-7. Security interest. 


The Franchise Termination Act does not affect a supplier's security interest in inventory. 


History: Laws 1985, ch. 229, § 7. 


57-23-8. Application of bulk transfer law. 


The provisions of the Uniform Commercial Code - Bulk Transfers [repealed] do not apply to a 
transaction between a supplier and dealer that is required by the Franchise Termination Act. 


History: Laws 1985, ch. 229, § 8. NMSA 1978, as peace by Laws 1961, ch. 96, §§ 6-101 
Bracketed material. — The bracketed material was to 6-110, effective July 1, 1992. For provisions of former 
inserted by the compiler and is not part of the law. sections, see the 1991 NMSA 1978 on NMOneSource.com. 


Laws 1992, ch. 114, § 287C repealed the Uniform Com- 
mercial Code - Bulk Transfers, 55-6-101 to 55-6-110 
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ARTICLE 24 


Food Products Delivery Guarantees | 


Sec. Sec. 
57-24-1. Short title. 57-24-3. Civil penalty. 
57-24-2. Food products delivery guarantees; definition. 57-24-4, Civil remedies., 


57-24-1. Short title. 


This act [57-24-1 through 57-24-4 NMSA 1978] may be cited as the "Food Products Delivery 
Guarantee Act". 


History: Laws 1991, ch. 116, § 1. Cross references. — For Food Donors Liability Act, 
see ch. 41, art. 10 NMSA 1978. 


57-24-2. Food products delivery guarantees; definition. | 


As used in the Food Products Delivery Guarantee Act, "food products delivery guarantee" means 
any statement guaranteeing or warranting the time of delivery of any food product or service. 


History: Laws 1991, ch. 116, § 2. 


57-24-38. Civil penalty. 


Pursuant to a finding by any court that a person made a food products delivery guarantee that 
proximately resulted in injury or damage to another or another's property, the attorney general, 
upon petition to the court, may recover, on behalf of the state of New Mexico, a civil penalty not 
exceeding five thousand dollars ($5,000) for each occurrence of injury or damage. 


History: Laws 1991, ch. 116, § 3. 


57-24-4, Civil remedies. 


Any person may bring a civil action for injuries or damages proximately caused by any food 
products delivery guarantee. Damages shall include nominal, compensatory or punitive damages. 
Costs and attorneys' fees shall be awarded by the court to a prevailing party. The relief provided in 
this section is in addition to remedies otherwise provided by law. 


History: Laws 1991, ch. 116, § 4. 


ARTICLE 25 
Carnival Ride Insurance 

Sec. Sec. 
57-25-1. Short title, 57-25-4. Penalty. ; 
57-25-2, Definitions, §7-25-5. Liability; limitations, 
§7-25-3, Liability insurance required; certificate of in- 57-25-6, Exemptions, 

spection required; carnival ride insurance 

fund created, i 


57-25-1. Short title. 


This act [57-25-1 through 57-25-6 NMSA 1978] may be cited as the "Carnival Ride Insurance 
Act", . 
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History: Laws 1998, ch. 284, § 1. 
ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — Va- 
lidity, construction, and effect of agreement exempting 


57-25-2. Definitions. 


As used in the Carnival Ride Insurance Act: 


CARNIVAL RIDE INSURANCE 


57-25-3 


operator of amusement facility from liability for personal 
injury or death of patron, 54 A.L.R.5th 513, 


A. "carnival ride" means any mechanical device, aquatic device or combination of devices that 


carries or conveys passengers on, along, around, through or over a fixed or restricted route or 
course or within a defined area for the purpose of giving its passengers amusement, pleasure, 
thrills or excitement, including bungee jumping facilities and state fair rides, but does not include 
playground equipment, a single-passenger, coin-operated device secured by a stationary founda- 
tion or a small promotional event or operation consisting of fewer than six kiddie Tides designed 
for children twelve years of age or younger, including merry-go-rounds; 

B. "department" means the regulation and licensing department; 

C.° "inspection" means a physical examination of a carnival ride by an inspector of the regula- 
tion and licensing department prior to issuing a certificate of inspection, including reinspection; 

D. "operator" means a person actually engaged in or directly controlling the operation of a 
carnival ride; and | 

E. "owner" means a person, including the state or any political subdivision of the state, who 
owns or leases a carnival ride. 


History: Laws 1998, ch. 284, § 2; 1995, ch. 79, § 1. 

The 1995 amendment, effective June 16, 1995, in Sub- 
section A, inserted "aquatic device or combination of de- 
vices", substituted "on, along, around, through" for "along, 


and state fair rides", substituted a comma for "or" follow- 
ing "equipment" and added the language at the end of 
the subsection beginning "or a small promotional event"; 
added Subsection C; and redesignated former Subsections 
C and D as Subsections D and E. 


around", inserted "including bungee jumping facilities 


§7-25-3. Liability insurance required; certificate of inspection required; 
carnival ride insurance fund created. 


A. No person shall operate a carnival ride without a policy of insurance in an amount not less 
than three million dollars ($3,000,000) against liability for injury to persons arising out of the op- 
eration of the carnival ride, 

B. . Hither a copy of the policy furnished to the een or a certificate stating that the insur- 
ance required by this section is in effect shall be filed with the department and a local government 
entity. 

C.., The ‘iste shall contain a schedule listing by name and serial number each carnival ride in- 
sured by the policy. In the event of additions or deletions of carnival rides during the policy terms, 
such changes shall be shown on a change endorsement, a copy of which shall be submitted to the 
department and the local government entity. 

D. In the event of policy cancellation by either the insured owner or operator or the insurance 
company, the insured shall furnish notice of the cancellation to the department and the local gov- 
ernment entity not later than ten days prior to cancellation. 

E. No person, owner or operator of a carnival ride shall operate any carnival ride without ob- 
taining a certificate of inspection for each ride by an inspector of the department or its designee 
and filing the certificate of inspection with the local government. The owner. or operator shall 
annually have each carnival ride inspected and annually file the certificate of inspection. The 
certificate of inspection shall state that the carnival ride operator or owner has had the rides in- 
dependently inspected by a national amusement ride safety official class 1, 2 or 3 inspector within 
twelve months of the operation of the ride within the state and whether any deficiencies noted by 
the engineer have been corrected. In addition, the owner or operator of the ride shall inspect the 
ride each day the ride is operated before any member of the public is permitted to board the ride. 
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The owner or operator shall: keep a current log of such inspections which shall be’available for 
review by local enforcement officials during operating hours. 

F. The insured shall pay a fifty dollar ($50.00) per carnival ride per inspection filing fee with 
the department. 

G. The "carnival ride insurance fund" is created in the state treasury. The fund shall consist of 
all filing fees received by the department pursuant to the Carnival Ride Insurance Act. Money in 
the carnival ride insurance fund is appropriated to the department for the purpose of carrying out 
the provisions of the Carnival Ride Insurance Act. The fund shall not be expended for any purpose 
other than carrying out the provisions of the Carnival Ride Insurance Act. 


History: Laws 1993, ch. 284, § 3; 1995, ch. 79, § 2; inserted "per carnival ride per inspection" preceding "fil- 
1996, ch. 60, § 1. ing fee". 

The 1996 iaueeoliivents substituted "three million dol- 4 
lars ($3,000,000)" for "five million.dollars ($5,000,000)" in ANNOTATIONS 
Subsection A, rewrote the second sentence of Subsection Punitive damages. — Where defendants failed to 


H, substituted "national amusement ride safety official 
class 1, 2 or 3 inspector" in the third sentence of Subsec- 
tion E, and added the fourth and fifth sentences in Sub- 
section EK. Laws 1996, ch. 60 contains no effective date 
provision, but, pursuant to N.M. Const., art. IV, § 23, is 
effective May 15, 1996, 90 days after adjournment of the 
legislature. 

The 1995 amendment, effective June 16, 1995, in the 
section heading, deleted "for liability" following "liability 


comply with the terms of their contract with the New 
Mexico state fair and with the Carnival Ride Insurance 
Act, which required defendants to conduct daily inspec- 
tions of the rides, because the purpose of such inspections 
is to prevent the type of harm that occurred, and because 
‘the responsibility to conduct such inspections was set 
forth in the contract and statute, defendants’ conduct was 
sufficiently reprehensible to justify the award of punitive 
damages and was not excessive, Atler v. Murphy Enters., 


insurance"; in Subsection A, substituted "five million dol- Inc.. 2005-NMCA-006. 136 N.M. 701. 104 P.3d 1092. cert. 
lars ($5,000,000)" for "one million dollars ($1,000,000)"; quashed 2005-NMCERT-008 138 NM. 330 119 P3d 
in subsection D, substituted "the" for "such" preceding 1267. j : 


"cancellation"; rewrote Subsection E; and, in Subsection F, 


57-25-4. Penalty. 


A. The department or its authorized representative may issue a written order for the tempo- 
rary cessation of operation of a carnival ride if it has been determined that the owner or operator 
has not acquired a policy of insurance or has not maintained inspections of his carnival rides. The 
operation of the ride shall not resume until the requisite insurance is in effect, inspections have 
been made and the requisite certificates have been filed with the department and the local govern- 
ment entity. 

B. The department may appear in its own name in the district court of Santa Fe county or any 
other county having jurisdiction to prevent violations or to enforce the provisions of the Carnival 
Ride Insurance Act, the orders, rules and regulations, codes and minimum standards made pursu- 
ant to this act by injunction, mandamus or any other proper legal proceeding without bond, includ- 
ing an order not to move the carnival ride. 

C. The local law enforcement agency shall have the authority to enforce the provisions of the 
Carnival Ride Insurance Act, Any person who does not maintain liability insurance on a carnival 
ride, operates a carnival ride or authorizes the operation of a carnival ride that does not have in- 
surance, does not annually have his carnival rides inspected or does not file the proper certificates 
as set forth in the Carnival Ride Insurance Act is guilty of a misdemeanor and upon conviction the 
court shall impose a fine of up to one thousand dollars ($1,000) a day for the operation of each ride. 


History: Laws 1993, ch.:284, § 4. 


57- 25-5. Liability; limitations. 


No provision of the Carnival Ride Insurance Act shall be construed to place any liability on the 
state or on the department with respect to any claim by any person, firm or corporation relating to 
a carnival ride orto Aro injury or damages arising from a Seat ride. 


itaeoity: Laws 1998, ch. 284, § 5. 
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57-25-6. Exemptions. 


The provisions of the Carnival Ride Insurance Act shall not apply to nonprofit organizations 
that own and operate a carnival ride ten days or less each year. 


History: Laws 1993, ch. 284, § 6. 


ARTICLE 26 
Rental-Purchase Agreements 

Sec. Sec. 
57-26-1. Short title. 57-26-6. Prohibited provisions: 
57-26-2. Definitions. 57-26-7. Reinstatement. 
57-26-3. Exempted transactions; relationship to other 57-26-8. Receipts. 

laws, 57-26-9. Renegotiations and extensions. 
57-26-4. General requirements of rental-purchase agree- 57-26-10. Advertising. 

ments. 57-26-11. Enforcement; remedies; limitations. 


57-26-5. Disclosures. 57-26-12. Lessor's defenses. 


57-26-1. Short title. 


Sections 1 through 12 [57-26-1 through 57-26-12 NMSA 1978] of this act may be cited as the 
"Rental-Purchase Agreement Act". 


History: Laws 1995, ch. 38, § 1. 


57-26-2. Definitions. 


As used in the Rental-Purchase Agreement Act: 

A. "advertisement" means a commercial message in any medium that solicits a consumer to 
enter a rental-purchase agreement; 

B. "cash sale price" means the price stated in a rental-purchase agreement for which the lessor 
would have sold and the consumer would have bought the goods that are the subject matter of a 
rental-purchase agreement if the transaction had been a sale for cash and may include any taxes 
and charges for delivery, installation, servicing, repairs, alterations or improvements; 

C. "consumer" means an individual who rents goods under a rental-purchase agreement to be 
used puma for personal, family or household purposes; 

D, "consummation" means the date on which a consumer enters a rental- purchase agreement; 

E. "goods" means personal property of which a consumer acquires use under a rental-purchase 
agreement; 

F. "lessor" means a person who regularly provides the use of goods under rental-purchase 
agreements and to whom rental payments are initially payable on the face of the rental-purchase 
agreement; and 

G. "rental-purchase agreement" means an agreement for the use of goods by an individual for 
personal, family or household purposes, for an initial period of four months or less, that is auto- 
matically renewable with each payment after the initial period, that does not obligate or require 
the consumer to continue renting or using the goods beyond the initial period and that permits the 
consumer to become the owner of the goods. 


History: Laws 1995, ch. 38, § 2. 


57-26-3. Exempted transactions; relationship to other laws. 


A. The Rental-Purchase Agreement Act does not apply to the following: 
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(1) rental-purchase agreements made primarily for business, commercial or agricultural 
purposes; 

(2) alease of a safe deposit box; 

(3) a lease or bailment of personal property that j is incidental to the lease of real property 
and provides that the consumer has no option to purchase the leased property; 

(4) alease of a"motor vehicle", as defined in Subsection C of Section 56-1-1 NMSA 1978; or 

(5) alease of a "mobile home", as defined in Subsection D of Section 56-1-1 NMSA 1978. 

B. Rental-purchase agreements are not governed by the provisions of: 

(1) the Uniform Commercial Code [Chapter 55 NMSA 1978]; 

(2) Chapter 56, Articles 1.and 8 NMSA 1978; or 

(3) Chapter 58, Article 15 NMSA 1978. 


History: Laws 19985, ch. 38, § 3. 


57-26-4. General requirements of rental-purchase agreements. 


A. Each rental-purchase agreement shall be in writing, dated, signed by the consumer and les- 
sor and completed as to all essential provisions. 

B. The printed or typed portion of the rental-purchase agreement, other than instructions for 
completion, shall be in a size equal to at least eight-point type. The rental-purchase agreement 
shall be designated "rental-purchase agreement". 

C. The lessor shall deliver to the consumer, or mail to him at his address shown on the rental- 
purchase agreement, a copy of the agreement as accepted by the consumer. Until the lessor does 
so, a consumer who has not received delivery of the rented goods shall have the right to rescind his 
rental-purchase agreement and receive a refund of all payments made. An acknowledgment by the 
consumer of delivery of a copy of the rental-purchase agreement shall be in a size equal to at least 
ten-point bold type and, if contained in the agreement, shall appear directly above the consumer's 
signature. 

D. The rental-purchase agreement shall contain the names of the lessor and consumer, the 
lessor's business address and the residence or other address of the consumer as specified by the 
consumer. 

E. The lessor shall disclose to the consumer the information required by Section 5 [57-26-5 
NMSA 1978] of the Rental-Purchase Agreement Act on the face of the rental-purchase agreement 
above the line for the consumer's signature. The disclosures shall’ be made at or before consum- 
mation of the rental-purchase agreement. Ina transaction involving more than one lessor, only 
one lessor need make the disclosures, but all lessors shall be bound by the disclosures. If a dis- 
closure becomes inaccurate as a result of any act, occurrence or any agreement by the consumer 
after delivery of the required disclosures, the resulting inaccuracy is not a violation of the Rental- 
Purchase Agreement Act. 

F. A lessor who provides an advertisement in any language other than English shall have 
rental-purchase agreements printed in each non-English language of the Spttecstaiesalinty and pba! 
make those rental-purchase agreements available to consumers. 


History: Laws 1995, ch. 38, § 4. 


57-26-5. Disclosures. 


A. For each rental-purchase agreement, the lessor shall disclose in the agreement the follow- 
ing items, as applicable: 

(1) whether the periodic payment is weekly, monthly or otherwise, the dollar amount of 
each payment and the total number and total dollar amount of all periodic aaa necessary to 
acquire ownership of the goods; ! 

(2) astatement that the consumer will not own the ee pa the consumer has paid the 
total amount necessary to acquire ownership; * 
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(3) »a statement advising the consumer whether the consumer is liable for loss or damage 
to the goods and, if so, a statement that the liability will not exceed the fair market value of the 
goods as of the time they are lost or damaged; 

(4); arbrief description of the goods, witffieient to identify the goods to the consumer and 
the lessor, including an identification number, if applicable, and a statement indicating whether 
the goods are new or used. A statement that indicates new goods are used 1 is not a violation of the 
Rental-Purchase Agreement Act; 

(5) a statement of the cash sale price of the goods, but if one rental-purchase agreement 
involves a lease of two or more items as a set, a statement of the aggregate cash price of all items 
shall satisfy this requirement; 

(6) the total of initial payments, paid or required at or before consummation of the rental- 
purchase agreement or delivery of the goods, whichever is later; 

(7). a statement that the total amount of payments does not include other charges or fees 
and a statement of all other charges or fees; 

(8) a statement clearly summarizing the terms of the consumer's option to purchase, in- 
cluding a statement that the consumer has the right to exercise an early purchase option, and the 
price, formula or method for determining the early purchase price; 

(9) a statement identifying the party responsible for maintaining or servicing the goods 
while they are being rented, together with a description of that responsibility and a statement 
that if any part of a manufacturer's express warranty covers the goods at the time the consumer 
acquires ownership of them, it shall be transferred to the consumer, if allowed by the terms of the 
warranty; 

(10) a statement that the consumer may terminate the rental-purchase agreement with- 
out penalty by voluntarily surrendering or returning the goods in good repair, reasonable wear 
and tear excepted, along with any past due rental payments upon expiration of any rental period; 

(11) notice of the right to reinstate a rental-purchase agreement, as provided in the Rental- 
Purchase Agreement Act; and 

(12) the following notice printed or typed in a size equal to at least ten-point bold type: 


"NOTICE TO THE CONSUMER 


Do not sign this agreement before you read it or if it contains blank spaces. You are entitled to a 
copy of the agreement you sign." 

B. With respect to matters governed by the federal Consumer Credit Protection Act, 15 U.S.C. 
Sections 1601 et seq., compliance with that act satisfies the requirements of this section. 


History: Laws 19965, ch. 38, § 5. 


57-26-6. Prohibited provisions. 


A rental-purchase agreement shall not contain: 
a confession of judgment; 
a negotiable instrument; 
a security interest or any other claim ofa property interest in any property of the consumer; 
a wage assignment; 
a waiver by the consumer of claims or defenses; © 
a provision authorizing the lessor or a person acting on the lessor's behalf to enter upon the 
consumer's premises unlawfully or to commit any breach of the peace in the repossession of goods; 
G. aprovision requiring the purchase of insurance or a liability damage waiver from the lessor 
for goods that are the subject of the rental-purchase agreement; 
H. a provision that mere failure to return goods constitutes probable cause for a criminal action; 
I. a provision requiring the consumer to make a payment in addition to regular periodic pay- 
ments in order to acquire ownership of the goods or a provision requiring the consumer to make 
periodic payments totaling more than the dollar’ amount necessary to acquire ownership as dis- 
closed pursuant to Section 5 [57-26-5 NMSA 1978] of the Rental-Purchase Agreement Act; 


AMOOWS 
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J. a provision for more than one reinstatement fee on any one periodic payment, ial Spina of 
the period of time during which it remains unpaid; or 

K. a provision for a late charge or any other type of charge or pehelty for reinstating a renbtals 
purchase agreement, other than a reinstatement fee; however, a ss may use the term "late 
charge" or a similar term to refer to a reinstatement fee. 


History: Laws 1995, ch. 38, § 6. 


57-26-7. Reinstatement. 


A. A consumer who fails to make a timely rental payment may reinstate the rental-purchase 
agreement without losing any rights or options that exist under the agreement by the payment of 
the following charges within five days of the renewal date of an agreement with monthly periodic 
payments or within two days of the renewal date of an agreement requiring periodic payments 
more frequently than monthly: 

(1) all past due rental charges; 
(2) ifthe goods have been picked up, the reasonable costs of pickup and adel baa and ° 
(8) any applicable reinstatement fee. 

B. Ifa consumer has paid less than two-thirds of the total of payments necessary to acquire 
ownership of the goods and has returned or voluntarily surrendered the goods within seven days 
of the renewal date, other than through judicial process, the consumer may reinstate the rental- 
purchase agreement during a period of not less than iwenky-Sne days after the date of the return 
of the goods. 

C. Ifa consumer has paid two-thirds or more of the total of payments necessary to acquire own- 
ership of the goods and has returned or voluntarily surrendered the goods within seven days of the 
renewal date, other than through judicial process, the consumer may reinstate the rental-purchase 
agreement during a period of not less than thirty days after the date of the return of the goods. 

D. Nothing in this section shall prevent a lessor from attempting to repossess property during 
the reinstatement period, but such a repossession shall not affect the consumer's right to rein- 
state. Upon reinstatement, the lessor shall provide the consumer with the same goods, if available, 
or with substitute goods of comparable quality and condition. 


History: Laws 1996, ch. 38, § 7. 


57-26-8. Receipts. 


Upon request by the consumer, a lessor shall provide the consumer with a written receipt for 
each payment made. 


History: Laws 19965, ch. 38, § 8. 


57-26-9. Renegotiations and extensions. 


A. Arenegotiation occurs when any term of a rental-purchase agreement that is required to be 
disclosed by Section 5 [57-26-5 NMSA 1978] of the Rental-Purchase Agreement Act is changed by 
agreement between the lessor and consumer. A renegotiation creates a new rental-purchase agree- 
ment requiring the lessor to give all the disclosures required by Section 5 of the Rental-Purchase 
Agreement Act. 

B. A renegotiation shall not include: 

(1) reinstatement of a rental-purchase agreement in accordance with Section 7 [57- 26- if 
NMSA 1978] of the Rental-Purchase Agreement Act; 

(2) a lessor's waiver or failure to assert any claim against the consumer; 

(3) a deferral, extension or waiver of a portion of a periodic payment or of one or more pe- 
riodic payments; or 
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(4) a change, made at the consumer's anos of the day of the week or month on which 
periodic payments are to be made. 


History: Laws 1995, ch. 38, § 9. 


57-26-10. Advertising. 


A. . An advertisement that refers to or states the dollar amount of a periodic payment and the 
right to acquire ownership of a specific item shall also clearly and conspicuously state: 
(1) that the transaction advertised is a rental-purchase agreement; 
(2). the total number and total amount of periodic cipal necessary to acquire owner- 
ship of the item; and 
(3) that the consumer acquires no ownership rights in the item unless the total ‘amount 
necessary to acquire is paid. 
B. Any owner or personnel of any medium in which an Mitninemenn appears or through 
which it is disseminated shall not be liable for failure to comply with the provisions of this section. 
C. The provisions of Subsection A of this section shall not apply to an advertisement that does 
not refer to or state the amount of any payment or that is published in the yellow pages of a tele- 
phone directory or in any similar directory of business. 
D. Every item displayed or offered under a rental-purchase agreement shall bear a tag or card 
that clearly and conspicuously indicates in Arabic numerals aon of the following: 
(1) the cash price of the item; 
(2) the amount of the periodic payment; and 
(8) the total number and total amount of periodic payments necessary to acquire ownership. 
E. An advertisement in any language other than English shall contain disclosures as required 
by this section in the non-English language. 


History: Laws 1995, ch. 38, § 10. 


57-26-11. Enforcement; remedies; limitations. 


A. Alessor who fails to comply with the requirements of the Rental-Purchase Agreement Act is 
liable to the consumer damaged thereby in an amount equal to: 

(1) the greater of the actual damages sustained by the consumer as a result of the lessor's 
failure to comply or twenty-five percent of the total of payments necessary to acquire ownership, 
but not less than one hundred dollars ($100) or more than one thousand dollars ($1,000); and 

(2) the costs of the action and reasonable attorneys' fees as determined by the court. 

B. A consumer may not take any action to offset the amount for which a lessor is potentially lia- 
ble under Subsection A of this section against any amount owed by the consumer, unless the amount 
of the lessor's liability has been determined by judgment of a court of competent jurisdiction in an 
action in which the lessor was a party. This subsection does not bar a consumer then in default on an 
obligation from asserting a violation of the Rental-Purchase Agreement Act as an original action or 
as a defense or counterclaim to an action brought by a lessor against the consumer. 

C. The remedies of a consumer, pursuant to the provisions of this section, are in addition to any 
other rights or remedies available to a consumer pursuant to applicable laws or regulations. 

D. No action under this section may be brought in any court of competent jurisdiction more 
than one year after the date the consumer made his last rental payment or more than one year 
after the date of the occurrence of the violation that is the subject of the suit, whichever is later. 


History: Laws 1995, ch. 38, § 11. 


57-26-12. Lessor's defenses. 


A. If a lessor establishes by a preponderance of evidence that a violation of the Rental- 
Purchase Agreement Act was unintentional or the result of a bona fide error notwithstanding the 


1417 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


57-27-1 TRADE PRACTICES AND REGULATIONS 57-27-2 


maintenance of procedures reasonably adopted to avoid such errors, the lessor shall not be subject 
to the provisions of Section 11 [57-26-11 NMSA 1978] of the Rental-Purchase Agreement Act and 
the validity of the transaction is not affected. Examples of bona fide errors are clerical errors, cal- 
culation errors, errors due to unintentionally improper computer programming or-data entry and 
printing errors, but do not include errors of legal judgment with respect to a lessor's obligations 
under the Rental-Purchase Agreement Act. 

B. A lessor is not subject to the provisions of Section 11 of the Rental- Pucchase Agreement 
Act if, within sixty days after discovering a failure to comply with a requirement of the Rental- 
Purchase Agreement Act and prior to the institution of an action for noncompliance and prior 
to the receipt of written notice of the noncompliance from the consumer, the lessor notifies the 
consumer ofthe noncompliance and makes whatever adjustments in the appropriate account are 
necessary to correct the noncompliance. 

C.. No provision of Section 11 of the Rental-Purchase Agreement Act applies to any action done 
or omitted in good faith in conformity with some provision of that act, notwithstanding that after 
the action or omission has occurred the provision is amended, rescinded or determined by judicial 
or other:competent authority to be invalid for any reason. 


History: Laws 1995, ch. 38, § 12. 


ARTICLE 27 
Assistive Device Lemon Law 
Sec, Saas Bhs Sec. 
57-27-1. Short title. _ §7-27-4. Attorney general rules; arbitration. 
57-27-2. Definitions. 57-27-5. Consumer rights; actions; treble damages, 


57-27-38, Obligations and interests. 


57-27-1. Short title. 


This act [57-27-1 through 57-27-5 NMSA 1978] may be cited as the "Assistive Device Lemon 
Law". 


History: Laws 1998, ch. 29, § 1. 


57-27-2. Definitions. 


As used in the Assistive Device Lemon Law: 

A. ‘assistive device" means manual wheelchairs, ebbonined wheelchairs, motorized. scooters 
and motorized wheelchair lifts that allow access to motor vehicles; hearing aids, telephone com- 
munication devices for the deaf, assistive listening devices and other aids that enhance a person's 
ability to hear; and voice-synthesized or voice-activated computer software, optical scanners, aug- 
mentative communication devices and Braille printers; including a demonstrator, that a consumer 
purchases or accepts transfer of in New Mexico that is used:for a major life activity; 

B. "collateral costs" means expenses incurred by a consumer in connection with the repair of a 
nonconformity, including the cost. of obtaining an alternative assistive device; ; 

C. "consumer" means any of the following: | 

(1) the purchaser of an assistive device, if the assistive device was 18 purchased from a dealer 
or manufacturer for purposes other than resale; . 

(2) aperson to whom the assistive device is transferred for purposes other than resale, if 
the transfer occurs before the expiration of an express warranty applicable to the assistive device; 

(3) the person who can enforce the warranty; and 

(4) aperson who leases an assistive device from a lessor pursuant to a written lease; 
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D. "current value of the written lease" means the total amount for which that lease obligates 
the consumer during the period of the lease remaining after its early termination, plus the assistive 
device lessor's early termination costs and the value of the assistive device at the lease expiration 
date if the lease sets forth that value, less the assistive device lessor's early termination savings; 

E. "dealer" means a person who purchases assistive devices for resale or lease to consumers; 

F. "demonstrator" means an assistive device used primarily for the purpose of demonstration 
to the public; 

G. "early termination cost means an expense or obligation that an assistive device lessor in- 
curs as a result of both the termination of a written lease before the termination date set forth 
in that lease and the return of an assistive device to a manufacturer and includes a penalty for 
prepayment under a finance arrangement; 

H. "early termination saving" means an expense or obligation that an assistive device lessor 
avoids as a result of both the termination of a written lease before the termination date set forth in 
the lease and the return of an assistive device to a manufacturer. Early termination saving includes 
an interest charge that the assistive device lessor would have paid to finance the assistive device or, 
if the lessor does not finance the assistive device, the difference between the total amount for which 
the lease obligates the consumer during the period of the lease term remaining after the early ter- 
mination and the present value of that amount at the date of the early termination; 

I. "manufacturer" means a person who manufactures or assembles assistive devices and agents 
of that person, including an importer, distributor, factory branch, distributor branch and any war- 
rantors of the manufacturer's assistive device, but does not include an assistive device dealer; 

J. "nonconformity" or "nonconforming" means a condition or defect that substantially impairs the 
use, value or safety of an assistive device that was purchased or whose acceptance of transfer oc- 
curred in New Mexico and that is covered by an express warranty applicable to the assistive device 
or to a component of the assistive device, but does not include a condition or defect that is the result 
of abuse, neglect or unauthorized modification or alteration of the assistive device by a consumer; and 

K. "reasonable attempt to repair" means, within the terms of an express warranty applicable 
to a new assistive device, that: 

(1) a nonconformity within the warranty is subject to repair by the manufacturer, the 
manufacturer's authorized dealer or a lessor at least four times and a nonconformity continues; or 

(2) the assistive device is out of service for an aggregate of at least thirty cumulative days 
because of warranty nonconformity. 


History: Laws 1998, ch. 29, § 2. 


57-27-3. Obligations and interests. 


A. Amanufacturer who sells an assistive device to a consumer, either directly or through a dealer, 
shall furnish the consumer with an express warranty for the assistive device. The duration of the 
express warranty shall be not less than one year after first delivery of the assistive device to the 
consumer. In the absence of a written warranty from the manufacturer, the manufacturer shall be 
deemed to have expressly warranted to the consumer of an assistive device that for a period of one 
year from the date of first delivery to the consumer, the assistive device will be free from any noncon- 
formity. 

B. If anew assistive device does not conform to an applicable express warranty and the con- 
sumer reports the nonconformity to the manufacturer, dealer or lessor and makes the assistive 
device available for repair during the warranty period, the nonconformity shall be repaired at no 
charge to the consumer, 

C. If, after a reasonable attempt to repair, the nonconformity is not repaired, the manufacturer, 
at the direction of the consumer, shall: 

(1) accept return of the assistive device and replace it with a comparable new assistive 
device and refund any collateral costs within thirty days; 

(2) accept return of the assistive device and refund to the consumer and to any holder of 
a perfected security interest in the consumer's assistive device, as their interest may appear, the 
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full purchase price plus any finance charge amount paid by the consumer at the point of sale and 
collateral costs; or 

(3) if the consumer was a lessee, accept return of the assistive device, refund to the leah 
sor and to any holder of a perfected. security interest in the assistive device, as their interest may 
appear, the current value of the written lease and refund:to the consumer the amount:that the 
consumer paid pursuant to the written lease plus any collateral costs. 

D. A reasonable allowance for use may be charged to the consumer based on the number of 
days that the consumer used the assistive device before the consumer first reported the nonconfor- 
mity'to the manufacturer, dealer or lessor. 

E.. To receive a comparable new assistive device or a refund due pursuant to Paragranh, (1) or 
(2) of Subsection C of this section, a consumer shall offer to transfer possession of the nonconform- 
ing assistive device to the manufacturer. No later than thirty days after the offer, the manufac- 
turer shall provide the consumer with a comparable new assistive device or a refund. When the 
manufacturer provides the new assistive device or refund, the consumer shall return the noncon- 
forming assistive device to the manufacturer, along with any endorsements necessary to transfer 
legal possession to the manufacturer. 

F, To receive a refund due pursuant to Paragraph (3) of Subsection C of this section, a lessor 
shall offer to transfer possession of the nonconforming assistive device to the manufacturer, No 
later than thirty days after the offer, the manufacturer shall provide the refund to the lessor and 
to any holder of a perfected security interest in the assistive device as his interest may appear. 
When the manufacturer provides the refund, the lessor shall provide to the manufacturer any en- 
dorsements necessary to transfer legal possession to the manufacturer. 

G. No person shall enforce the lease against the consumer after the consumer receives a re- 
fund due pursuant to Paragraph (3) of Subsection C of this section. 

H. No assistive device returned by. a consumer or lessor in this or any other state use aee of 
a nonconformity shall be resold or re-leased in this state unless full disclosure of the reasons for 
return is made to any prospective buyer or lessee. 


History: Laws 1998, ch. 29, § 3. 


57-27-4. Attorney general rules; arbitration. — 


The attorney general may adopt and promulgate rules necessary to carry out the provisions of 
the Assistive Device Lemon Law, including rules concerning arbitration of disputes arising from 
nonconforming assistive devices and failures to comply with the Assistive Device Lemon Law. 


History: Laws 1998, ch. 29, § 4. 


57-27-5. Consumer rights; actions; treble damages. 


A. This section shall not be construed to limit rights and remedies available to a consumer 
under any other law. | . 

B. In addition to pursuing any other remedy, a consumer may bring an action to recover ac- 
tual damages or the sum of one hundred dollars ($100), whichever is greater. Where the trier of 
fact finds that the party charged with a violation of the Assistive Device Lemon Law has willfully 
engaged in the violation, the court may award up to three times actual damages or three hundred 
dollars ($300), whichever is greater, to the party complaining of the violation. 

C. The court shall award attorney fees and costs to the party complaining of a violation of the As- 
sistive Device Lemon Law if he prevails. The court shall award attorney fees and costs to the party 
charged with a violation of the Assistive Device Lemon Law if it finds that the party complaining of 
the violation brought an action that was an action that is frivolous or brought in bad faith. 

D. In any class action filed under this section, the court may award damages to the named 
plaintiffs as provided in Subsection B of this section and may award members of the class such 
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actual damages as were suffered by each member of the class as a result of a violation of the As- 
sistive Device Lemon Law. 


History: Laws 1998, ch. 29, § 5. 


ARTICLE 28 
Retainage 

Sec. ; Sec. 
57-28-1. Short title. 57-28-7. ‘Care and protection of work. 
57-28-2. Definitions 57-28-8. Final payment. 
57-28-3. Applicability of act. 57-28-9. Repealed. 
57-28-4, Repealed. 57-28-10. Repealed. 
57-28-5. Payments; prompt pay required; withholding 57-28-11. Attorney fees. 


prohibited. 
57-28-6. Repealed. 


57-28-1. Short title. . | 
Chapter 57, Article 28 NMSA 1978 may be cited as the "Prompt Payment Act". 


History: Laws 2001, ch: 68, § 1; 2007, ch. 213, § 1. the "Prompt Payment Act" and the statutory reference to 
The 2007 amendment, effective June 15, 2007, the act, 
changed the title of the act from the "Retainage Act" to 


57-28-2. Definitions 


As used in the Prompt Payment Act: 
A. "construction" means building, altering, repairing, installing or demolishing in the ordinary 
course of business any: 
(1) ‘road, highway, bridge, parking area or related project; 
(2) building, stadium or other structure; 
(3) airport; subway or similar facility; 
(4). park, trail, athletic field, golf course or similar facility; 
(5) dam, reservoir, canal, ditch or similar facility; 
(6) sewage or water treatment facility, power generating plant, pump station, natural gas 
compression station or similar facility; 
(7) sewage, water, gas or other pipeline; 
(8) transmission line; 
(9) radio, television-or other tower; 
(10) water, oil or other storage tank; 
(11) shaft, tunnel or other mining appurtenance; 
(12) electrical wiring, plumbing or plumbing fixture, gas piping, gas appliances or water 
conditions; 
(13) air conditioning conduit, heating or other similar mechanical work; 
(14) leveling or clearing land; 
(15) excavating earth; 
(16) drilling wells of any type, including seismographic shot holes or core drilling; and 
_.. (17) similar work, structures or installations; | 
B. "contractor" means a person performing construction through a contract with an owner; 
C. "owner" means a person, local public body or state agency other than the department of 
transportation; ed HRY 3 
D. "person" means an individual, corporation, business trust, estate, trust, partnership, limited 
liability company, association, joint venture or similar legal entity; and 
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E.. "subcontractor" means a person performing construction for the owner not ni a con- 
tract with the owner. 


History: Laws 2001, ch. 68, § 2; 2007, ch. 213, § 2. The 2007 amendment, effective June 15, 2007, 
changed the title of the act and eliminates the definition 
of "retainage". 


57-28-3. Applicability of act. 


The provisions of the Prompt Payment Act do not apply to construction contracts for residential 
property containing four or fewer dwelling units. 


History: Laws 2001, ch. 68, § 3; 2007, ch. 213, § 3. The 2007 amendment, effective June 15, 2007, 
changed the title of the act. 


57-28-4. Repealed. 


Repeals. — Laws 2007, ch. 213, § 6 repealed 57-28-4 June 15, 2007. For provisions of former section, see the 
NMSA 1978, as enacted by Laws 2001, ch. 68, § 4, relat- 2006 NMSA 1978 on NMOneSource.com. 
ing to retainage in absence of escrow agreement, effective 


57-28-5. Payments; prompt pay required; withholding prohibited. 


A. Except as provided in Subsection B of this section, all construction contracts shall provide that 
payment for amounts due shall be paid within twenty-one days after the owner receives an undis- 
puted request for payment. Payment by the owner to the contractor may be made by first-class mail- 
ing, electronic funds transfer or by hand delivery of the undisputed amount of a pay request based on 
work completed or service provided under the contact. If the owner fails to pay the contractor within 
twenty-one days after receipt of an undisputed request for, payment; the owner shall pay interest to 
the contractor beginning on the twenty-second day after payment was due, computed at one and one- 
half percent of the undisputed amount per month or fraction of a month until the payment is issued. 
If an owner receives an improperly completed invoice, the owner shall notify the sender of the invoice 
within seven days of receipt in what way the invoice is improperly completed; and the owner has no 
further duty to pay on the improperly completed invoice until it is resubmitted as complete. 

B. A local public body may make payment within forty-five days after submission of an undis- 
puted request for payment when grant money is a source of funding, if: 

(1) the construction contract specifically provides in a clear and conspicuous manner for a 
payment later than twenty-one days after submission of an undisputed request for payment; and 

(2) the following legend or substantially similar language setting forth the specified num- 
ber of days appears in clear and conspicuous type on each page of the plans, including bid plans 
and construction plans: 


"Notice of Extended Payment Provision 


This contract allows the owner to make payment within days after submission 
of an undisputed request for payment.". 

C. All construction contracts shall provide that contractors and subcontractors make prompt 
payment to their subcontractors and suppliers for amounts owed for work performed on the con- 
struction project within seven days after receipt of payment from the owner, contractor or subcon- 
tractor. If the contractor or subcontractor fails to pay the contractor's or subcontractor's subcon- 
tractor and suppliers by first-class mail or hand delivery within seven days of receipt of payment, 
the contractor or subcontractor shall pay interest to the subcontractors and suppliers beginning 
on the eighth day after payment was due, computed at one and one-half percent of the undisputed 
amount per month or fraction of a month until payment is issued. These payment provisions apply 
to all tiers of contractors, subcontractors and suppliers. 
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D. Acreditor shall not collect, enforce a security interest against, garnish or levy execution on 
those progress payments or other payments that are owed by an owner, contractor or subcontrac- 
tor to a person, or the owner's contractor's or subcontractor's surety, who has furnished labor or 
material pursuant to a construction contract. 

E. When making payments, an owner, contractor or subcontractor shall not retain, withhold, 
hold back or in any other manner not pay amounts owed for work performed. 


History: Laws 2001, ch. 68, § 5; 2007, ch. 213, § 4. materials in accordance with the manufacturer's recom- 
The 2007 amendment, effective June 15, 2007, elimi- mendations, was sufficient notice that a question, or dis- 
nated provisions concerning retainage and prohibited pute, existed with respect to plaintiff's entitlement to pay- 
an owner, contractor or subcontractor from retaining ment for the subsequently invoiced work, and such notice 
amounts owed for work performed. was sufficient to limit liability for statutory interest under 
ANNOTATIONS the Prompt Payment Act. Raising a challenge or question 


as to an invoiced item limits a defendant's liability for 
statutory interest. Unified Contractor, Inc. v. Albuquerque 


Interest Ity. — Th i ision in the Re- 
ntere penalty. ere 18 no provision in e ne Housing Auth., 2017-NMCA-060. 


tainage Act (now the Prompt Payment Act) that provides 


a cut-off date, other than payment, for the running of in- Restitution for breaching party's part performance. 
terest penalty. JR. Hale Contracting Co., Inc. v. Union Pac. — Ifa non-breaching party justifiably refuses to perform a 
R.R., 2008-NMCA-037, 143 N.M. 574, 179 P.3d 579. contract on the ground that the non-breaching party's re- 

The Retainage Act (now the Prompt Payment Act) maining duties of performance have been discharged by the 


breaching party's breach, the breaching party is entitled to 


does not require that a claim for penalty interest be raised 
. s ‘ restitution for any benefit that the breaching party has con- 


only in a separate, distinct cause of action. JR. Hale Con- 


tracting Co., Inc. v. Union Pac. R.R., 2008-NMCA-037, 143 ferred by way of part performance or reliance in excess of the 
N.M. 574, 179 P3d 579. ; ‘ loss that the breaching has caused by the breaching party's 

The interest penalty can be imposed on a contrac- hee aay ae ig nto price at is used i ere of 
tor. LR. Hale Contracting Co., Inc. v. Union Pac. R.R., the value conferred on the non-breaching party. Eker Bros., 
9008-NMCA-037, 143 NM.674,179P3d579. Inc. v. Rehders, 2011-NMCA-092, 150 N.M. 542, 263 P.3d 349. 


Where a subcontractor ceased all work on a project; the 
general contractor had to repair the subcontractor's de- 
fective work and or to perform work that was not actu- 
ally performed; based on the contract price of the work 
performed by the subcontractor, the court found that the 
value of the subcontractor's work to the date work stopped 
was $74,964.54 and that the general contractor was dam- 
aged in the amount of $42,448.39, the subcontractor was 
entitled to recover the difference between the benefit and 
the damages or $32,515.76. Eker Bros., Inc. v. Rehders, 
2011-NMCA-092, 150 N.M. 542, 263 P.3d 319. 


"Undisputed request for payment" construed. — 
In a contractual dispute, where defendant terminated its 
contract with plaintiff, which called for plaintiff to perform 
various construction services, claiming that plaintiff mate- 
rially breached the contract by failing to use contractually 
required construction materials and by failing to follow the 
manufacturer's recommended application process for the 
construction materials used, defendant's correspondence 
to plaintiff indicating dissatisfaction with the applica- 
tion process of the construction materials and requests for 
confirmation that plaintiff was applying the construction 


57-28-6. Repealed. 


Repeals. — Laws 2007, ch. 213, § 6 repealed 57-28-6 of former section, see the 2006 NMSA 1978 on NMOne- 
NMSA 1978, as enacted by Laws 2001, ch. 68, § 6, relating Source.com. 
to escrow accounts, effective June 15, 2007. For provisions 


57-28-7. Care and protection of work. 


All material and work covered by partial payments become the property of the owner, but the 
contractor and subcontractor are not relieved from the sole responsibility for the care and protec- 
tion of materials and work for which payments have been made; provided, however, the contractor 
and subcontractor have no duty for the care and protection of materials and work after the owner 
has assumed occupancy or use of the work. 


History: Laws 2001, ch. 68, § 7. | IV, § 23, was effective June 15, 2001, 90 days after ad- 
Effective dates, — Laws 2001, ch. 68 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


57-28-8. Final payment. 


Ten days after certification of completion, any amounts remaining due the contractor or subcon- 
tractor under the terms of the contract shall be paid upon the presentation of the following: 
A. a properly executed release and duly certified voucher for payment; 
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B. a release, if required, of all claims and claims of lien against the owner arising under and 
by virtue of the contract other than such claims of the contractor, if any; as may be specifically ex- 


cepted by the contractor or subcontractor from the operation of the release in pil amounts to oe 


set forth in the release; and 
C. proof of completion. 


History: Laws 2001, ch. 68, § 8. 
Effective dates. — Laws 2001, ch..68 contained no ef- 
fective date provision, but, pursuant, to N.M. Const, art. 


57-28-9. Repealed. 
Repeals. — Laws 2007, ch. 213, § 6 repealed 57-28-9 


NMSA 1978, as enacted: by Laws 2001, ch. 68, § 9, relat- 
ing to disputes, effective June 15, 2007. For provisions 


57-28-10. Repealed. 


Repeals. — Laws 2007, ch. 213, § 6 repealed 57-28-10 
NMSA 1978, as enacted by Laws 2001, ch. 68, § 10, re- 
lating to failure to deposit or release retainage, effective 


57-28-11. Attorney fees. 


IV, § 23, was effective June 15, 2001, 90 oe after ad- 
journment of the legislature. ; 


of former section, see the 2006 NMSA 1978 on NMOne- 
Source.com. 


\ 


June 15, 2007. For provisions of former section, see the 
2006 NMSA 1978 on NMOneSource.com. 


In.an action to enforce the provisions of the Prompt. Payment Act, the court may award court 


costs and reasonable attorney fees. 


History: Laws 2001, ch. 68, § 11; 2007, ch. 218, § 5. 


The 2007 amendment, effective June 15, 2007, 
changed the title of the act. 


ARTICLE 28A 


Construction Contracts 


Sec. 
57-28A-1. Construction contracts; provisions void. 


57-28A-1. Construction contracts; provisions void. 


A. A provision of a construction contract, agreement, understanding, specification or other doc- 
umentation that is made part of a construction contract for an improvement to real property in 
New Mexico is void, unenforceable and against the public policy of the state if the provision: 

(1) makes the construction contract subject to the laws of another state; or 
(2) requires any litigation arising from the construction contract to be conducted in an- 


other state. 


B. Any mediation, arbitration or other dispute resolution proceeding arising from or Fasting to 
a construction contract for work performed in this state shall be conducted in this state. 

C. As used in this section, "construction contract" means a public, private, foreign or domes- 
tic contract or agreement relating to construction, alteration, repair or maintenance of any real 
property in New Mexico and includes agreements for architectural services, demolition, design 
services, development, engineering services, excavation or other improvement to real property, 
including buildings, shafts, wells and structures, whether on, above or under real property. 


History: Laws 2011, ch. 28, §1. 
Effective dates. — Laws: 2011, ch. 28, § 3 made Laws 
2011, ch. 28, § 1 effective July 1, 2011. 


Applicability. — Laws 2011, ch. 28, § 2 provided that 
the provisions of Laws 2011, ch. 28, § 1 apply to contracts 
entered into on or after July 1, 2011. 
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ANNOTATIONS this section prohibits forum selection clauses in construc- 
tion contracts, but the franchise agreement in this case 
was not a construction contract. The franchise agreement, 
which gave plaintiff the license to use registered trade- 
marks, trade names and service marks, was characterized 
as a license agreement and not a contractor agreement, 


Statute inapplicable to franchise agreement. 
— Where plaintiff, a hotel franchisee, brought an action 
against the franchisor, alleging that the franchisor fraud- 
ulently induced plaintiff into entering into a franchise 


agreement, and where the franchisor moved to transfer and therefore this section did not void the forum selection 


the action to another state pursuant to a forum selection clause in the franchise agreement. Presidential Hospital- 


clause in the franchise agreement, and where plaintiff Foy oF H 
argued that 57-28A-1 NMSA 1978 voided forum selection ‘Ti 70,y MM OOION ne LEG, 833 F. Supp.dd 


clauses in construction contracts, the court upheld the 
franchise agreement's forum selection clause, holding that 


ARTICLE 29 


Pharmacies 


Sec. 
57-29-1. Pharmacy freedom of choice. 


57-29-1. Pharmacy freedom of choice. 


A contract, agreement or arrangement between a pharmacy and a wholesaler, distributor or 
pharmacy benefit manager for the provision of prescription drugs for resale shall not include a 
provision requiring the pharmacy to enter into any other contract, agreement or arrangement 
with the contracting wholesaler, distributor or pharmacy benefit manager to purchase prescrip- 
tion drugs on different terms. 


History: Laws 2002, ch. 75, § 5 and Laws 2002, ch. the action to another state pursuant to a forum selection 
80, § 5. clause in the franchise agreement, and where plaintiff 
Cross references. — For pharmacies and the sale of argued that 57-28A-1 NMSA 1978 voided forum selection 
drugs, see 61-11-15 NMSA 1978. clauses in construction contracts, the court upheld the 
Compiler's notes. — Laws 2002, ch. 75, § 5 and Laws franchise agreement's forum selection clause, holding that 
2002, ch. 80, § 5 enacted identical new sections of the law, ' this section prohibits forum selection clauses in construc- 
effective May 15, 2002. The section was set out as enacted tion contracts, but the franchise agreement in this case 
by Laws 2002, ch. 80, § 5. See 12-1-8 NMSA 1978. was not a construction contract. The franchise agreement, 
which gave plaintiff the license to use registered trade- 

ANNOTATIONS marks, trade names and service marks, was characterized 


as a license agreement and not a contractor agreement, 
and therefore this section did not void the forum selection 
clause in the franchise agreement. Presidential Hospital- 
ity, LLC v. Wyndham Hotel Group, LLC, 333 F. Supp.3d 
1179 (D. N.M. 2018). 


Statute inapplicable to franchise agreement. 
— Where plaintiff, a hotel franchisee, brought an action 
against the franchisor, alleging that the franchisor fraud- 
ulently induced plaintiff into entering into a franchise 
agreement, and where the franchisor moved to transfer 


ARTICLE 30 
Sale of Recycled Metals 


Sec. Sec. 
§7-30-1. Short title. 57-30-7. Inspection of records by peace officers; holds on 
57-30-2. Definitions. property. ' 
57-30-2.1. Issuance of registration; period of registration. 57-30-8. Furnishing of report to department. 
57-380-2,2. Secondhand metal dealers; registration re- 57-30-9. Database. 

quired; application; fee. 57-30-10. Powers and duties of superintendent. 
57-30-2.3. Duties of secondhand metal dealers. 57-30-11. Waiting period for disposal of regulated mate- 
57-30-2.4. Restricted transactions; additional documen- rial, 

tation required. 57-30-12. Prohibited acts. 
57-30-3. Notice to sellers. 57-80-13. Civil penalty; suspension or revocation of reg- 
57-30-4. Information provided by seller. istration. 
57-30-5. Record of purchase. 57-30-14. Applicability. 
57-30-6. Preservation of records. 
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57-30-1. Short title. 
Chapter 57, Article 30 NMSA 1978 may be cited as the "Sale of Recycled Metals Act". 


History: Laws 2008; ch. 29, § 1; 2012, ch. 29, § 1; Laws 2012, ch. 29, § 1 and Laws 2012, ch. 33, § 1 en- 
2012, ch. 33, § 1. acted identical amendments-to this section. The section 
The 2012 amendment, effective July 1, 2012, changed was set out as amended by Laws 2012, ch. 33, § 3. See 
the statutory reference to the act and at the beginning of 12-1-8 NMSA 1978. 
the sentence, deleted "This act" and added "Chapter 57, 
Article 30 NMSA 1978". 


57-30-2. Definitions. 


As used in the Sale of Reeycled Metals Act: | 

A. "aluminum material" means a product made from aluminum, an aluminum alloy or an alu- 
minum byproduct, "Aluminum material" includes an aluminum beer keg but does not include 
other types of aluminum cans used to contain a food or beverage; 

B. "bronze material" means: 

(1) acemetery vase, receptacle or memorial made from bronze; 

(2) bronze statuary; or 

(3) material readily identifiable as bronze; 

C. "business day" means any calendar day except Sunday and the following holidays: New 
Year's day; President's day; Memorial day; Independence day; Labor day; Indigenous Peoples' day; 
Armistice day and Veterans' day; Thanksgiving day; Christmas day; Martin Luther King, Jr's 
birthday; and any other legal public holiday of the state of New Mexico or the United States; 

D. "copper or brass material" means: 

(1) insulated or noninsulated copper wire, hardware or cable of the type used by a public 
utility, commercial mobile radio service carrier or common carrier that consists of at least twenty- 
five percent copper; or 

(2) acopper or brass item of a type commonly used in construction or by a public stilts! 
commercial mobile radio service carrier or common carrier; / 

K. "department" means the regulation and licensing department; 

F. "lead material" means: 

(1) alead-acid battery;or | 

(2) material readily identifiable as being made of or containing lead; | 

G. "peace officer" means any full-time salaried and commissioned or certified law enforcement 
officer of a police or sheriff's department that is part of or administered by the state or a political 
subdivision of the state; 

H. "personal identification document" means: 

(1) a driver's license; 

(2) a military identification card; or 

(3) a passport issued by the United Siales or by gugther country and recognized by the 
United States; 

I. "regulated material" means: 

(1) aluminum material; 

(2) bronze material; 

(3) copper or brass material; 

(4) steel material; 

(5) lead material; 

(6) a utility access cover; 

(7) a water meter cover; 

(8) aroad or bridge guard rail; 

(9) a highway or street sign; 

(10) a traffic directional or control sign or signal; or 

(11) a catalytic converter that is not part of an entire motor vehicle; 
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J. "secondhand metal dealer" means a scrap metal processor in the business of operating or 
maintaining a scrap metal yard in a physical location in which — metal or cast-off regulated 
material is purchased for shipment, sale or transfer; 

K. "steel material" means a product made from an alloy of iron, . chromium nickel or manga: 
nese, including stainless steel beer kegs; and 

toe Le at an means the Sita aan of sel seaphar and ocala 


‘History: Paws 2008, ch, 29, §)2; 2012, ch, 29, § 2; identification document; Aan Ae the types of materials 


2012, ch. 33, § 2; 2016, ch. 51, § 1; 2019, ch. 123, § 3. . _. that are regulated; simplified the definition of,"second- 
The 2019 améndment! i Peers July 1, 2019, re- hand metal dealer"; in Subsection C, after "Sunday and 
placed Washington's birthday with President's day. and ' the following", deleted "business"; in Subsection G, deleted 
Columbus day. with Indigenous Peoples' dayy and added , . former Paragraph (4), which provided that personal iden- 
Armistice day, as exceptions to the definition of "business tification certificates issued by the department or another 
day" as used in this section; in Subsection C, after "New state were personal identification documents; in Subsec- 
Year's day;", deleted "Washington's birthday" and added tion H, added Paragraphs (5) through (10); and in Subsec- 
"President's day", after "Labor day;", deleted "Columbus" tion I, after "means", deleted the paragraph designation of 
and added "Indigenous Peoples", and after the next occur- former Paragraph (1) and "an auto wrecker", after "scrap 
rence of "day;", added "Armistice day and". : metal processor", deleted "or other person that purchases, 
The 2016 amendment, effective May 18, 2016, collects or solicits regulated material; and" and deleted 
amended the Sale of Recycled Metals Act to include "lead the paragraph designation of former Paragraph (2) and 
material"; added a new Subsection F and redesignated the~ . "a person who operates or maintains a scrap metal yard, 
succeeding subsections accordingly; and in Subsection I, or other place" and added "in the business of operating 
added new Paragraph (5) and redesignated the succeed- . or maintaining a scrap metal yard in a physical location", 
ing paragraphs accordingly. and after "regulated metal is", deleted "collected or kept" 
The 2012 amendment, effective July 1, 2012, elimi-’’° - and added "purchased". 


nated personal identification certificates as a personal 


57-30-2.1. Issuance of registration; period of registration. 


The department i is authorized to issue PL ieaeiots to secondhand metal dealersithat buy or sell 
regulated material. Original and renewed registrations shall be valid for a period of three years 
from the date of issuance, unless the registration is suspended or revoked. 


History: Laws 2012, ch. 29, § 13 and Laws 2012, ch. Compiler's notes. — Laws 2012, ch. 29, § 13 and Laws 


83, § 13. 2012, ch. 33, § 18 enacted identical new sections. The sec- 
Effective dates. — Laws 2012, ch. 38, § 17 made Laws tion was set out as enacted by Laws 2012, ch. 33, : 138. See 
2012, ch. 33, § 18 effective July 1, 2012. 12-1-8 NMSA 1978. 


57-30-2.2. Secondhand metal dealers; registration required; 
application; fee. 


A. Asecondhand metal dealer shall not buy or sell regulated material without a valid registra- 
tion issued by the department. — 
B. An application for registration shall be completed, under penalty of perjury, on a form de- 
signed and provided by the department and shall include: 
(1) the full name and business address of the applicant; 
(2)° a list of all locations at which the applicant engages or will engage in the business of 
buying or selling regulated material; and 
(3) any other information the department may require by rule. 
C, An application for registration or for renewal of a registration shall be accompanied by a 
nonrefundable application fee in an amount not to exceed twenty-five dollars ($25.00). 


History: Laws 2012, ch. 29, § 14 and Laws 2012, ch: Compiler's notes. — Laws 2012, ch. 29, § 14 and Laws 


83, § 14. 2012, ch. 33, § 14 enacted identical new.sections. The sec- 
Effective dates. — Laws 2012, ch, 33, § 17 made Laws tion was set out as enacted by Laws 2012, ch. 38, § 14. See 
2012, ch. 33, § 14 effective July 1, 2012. 12-1-8 NMSA 1978. 


57-30-2.3. Duties of secondhand metal dealers. 
A. Asecondhand metal dealer shall: 
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~ (1) maintain a valid registration, issued by the department, and comply with the require- 
ments of the Sale of Recycled Metals Act and rules promulgated pursuant to that act; . 

(2) comply with all federal requirements for scrap metal so including maintaining 
storm water permits; 

(3) register for the metal theft alert system, maintained by the institute of scrap recycling 
industries or its successor organization; and 

(4) keep all employees who are involved in the pasthnaing or receiving of regulated mate- 
rial apprised of alerts received on theft of regulated material in the geographic area. 

B. A secondhand metal dealer who becomes aware that the dealer is in possession of peaildtsel 

material that was stolen or unlawfully obtained shall not remove the material from the dealer's 
premises and shall report the same to a local law enforcement agency within twenty-four hours. 


History: Laws 2012, ch. 29, § 15 and Laws 2012, ch. Compiler's notes. — Laws 2012, ch. 29, § 15 and Laws 
33, § 15. 2012, ch. 38, § 15 enacted identical new sections. The sec- 

Effective dates. — Laws 2012, ch. 33, § 17 made Laws tion was set out as enacted by Laws 2012, ch. 83, § 15. See 
2012, ch, 38, § 15 effective July 1, 2012. 12-1-8 NMSA 1978. 


57-30-2.4. Restricted transactions; additional documentation required. 


A. A secondhand metal dealer shall not purchase any of the following without written docu- 
mentation indicating that the seller is the rightful owner or has permission from the rightful 
owner and that the material was otherwise lawfully obtained: 

(1) infrastructure grade regulated material that has been burned to remove insulation, 
unless the seller can produce written proof that the regulated material was lawfully burned; : 

(2) regulated material where the manufacturer's make, model, serial or personal identi- 
fication number‘or other identifying marks engraved or etched upon the material have been con- 
spicuously removed or altered; 

(3) regulated material marked with the name, initials or rears identified as the prop- 
erty of an electrical company, a telephone company, a cable company, a water company or other 
utility company, a railroad or a governmental entity; 

(4) a utility access cover; 

(5) a water meter cover; 

(6) aroad or bridge guard rail; 

(7) a highway or street sign; 

(8) a traffic directional or control sign or signal; 

(9) ametal beer keg that is clearly marked as being the property of the beer manufacturer; 
or 

(10) acatalytic converter that is not part of an entire motor vehicle. 

B. The department shall promulgate rules that more specifically describe the type of documen- 
tation required before a secondhand metal dealer may engage in a transaction described in this 
section. 

C. Asecondhand metal dealer shall not purchase or otherwise receive any regulated material 
that the secondhand metal dealer knows is not lawfully possessed by the person offering to sell or 
provide the regulated material. 


History: Laws 2012, ch, 29, § 16; 2012, ch. 33, § 16; or otherwise receive any regulated material that the sec- 
2022, ch. 56, § 51. ondhand metal dealer knows is not lawfully possessed by 
The 2022 amendment, effective May 18, 2022, pro- the person offering to sell or provide the regulated mate- 


vided that a secondhand metal dealer shall not purchase rial; and added Subsection C. 


57-30-3. Notice to sellers. | 


A. A secondhand metal dealer shall at all times maintain in a prominent place in the dealer's 
place of business, in open view to a seller of regulated material, a notice in two-inch lettering that: 
(1) includes the following language: 
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"A PERSON ATTEMPTING TO SELL REGULATED MATERIAL MUST PRESENT 
SUFFICIENT IDENTIFICATION AS REQUIRED BY STATE LAW. 


WARNING: STATE LAW PROVIDES A CIVIL FINE FOR A PERSON WHO 
INTENTIONALLY PROVIDES A FALSE DOCUMENT OF IDENTIFICATION OR OTHER FALSE 
INFORMATION TO A SECONDHAND METAL DEALER WHILE ATTEMPTING TO SELL 
REGULATED MATERIAL..”; and 


(2) states the secondhand metal dealer's usual business hours. 
B. The notice required by this section may be contained on a sign that contains another notice 
if the secondhand metal dealer is required to display another notice pursuant to applicable law. 


History: Laws 2008, ch. 29, § 3. apply to a purchase of regulated material from a manu- 
Effective dates, — Laws 2008, ch. 29, § 16 made the facturing, industrial or other commercial vendor that sells 
Sale of Recycled Metals Act effective January 1, 2009. regulated material in the ordinary course of the vendor's 


Applicability. — Laws 2008, ch. 29, § 15 provided that business. 
the provisions of the Sale of Recycled Metals Act shall not 


57-30-4. Information provided by seller. 


A. A person attempting to sell regulated material to a secondhand metal dealer shall: 
(1) display to the secondhand metal dealer the person's personal identification document; 
(2) sign a written statement provided by the secondhand metal dealer that the person is 
the legal owner of or is lawfully entitled to sell the regulated material offered for sale; 
(3) provide to the secondhand metal dealer the year, make, model and license plate num- 
ber of the motor vehicle used to transport the regulated material; and 
(4) allow the secondhand metal dealer to take a photograph of the seller and the regulated 
material. 
B. The secondhand metal dealer or the dealer's agent shall visually verify the accuracy of the 
personal identification document and vehicle identification presented by the seller at the time of 
the dealer's purchase of regulated material. 


History: Laws 2008, ch. 29, § 4; 2012, ch. 29, § 3; Laws 2012, ch. 29, § 3 and Laws 2012, ch. 33, § 3 en- 
2012, ch. 33, § 3. acted identical amendments to this section. The section 

The 2012 amendment, effective July 1, 2012, required was set out as amended by Laws 2012, ch. 33, § 3. See 
the seller to permit the secondhand metal dealer to photo- 12-1-8 NMSA 1978. 


graph the seller and the regulated material, and in Sub- 
section A, added Paragraph (4). 


57-30-5. Record of purchase. 


A. Asecondhand metal dealer in this state shall keep an accurate and legible written record, in 
a form approved by the department, of each purchase made in the course of the dealer's business of: 
(1) copper or brass material; 
(2) bronze material; 
(3) lead material; 
(4) aluminum material in excess of ten pounds; or 
(5) steel material in excess of one ton, except that a written record shall be kept of each 
purchase of a stainless steel beer keg. 
B.. The record shall be in English and shall include: 
(1) the place and date of the purchase; 
(2) the name and address of each person from whom the regulated material is purchased 
or obtained; 
(83) the identifying number of the personal identification document of each person from 
whom the regulated material is purchased or obtained; 
(4). the year, make, model and license plate number of the motor vehicle used to transport 
the regulated material; 
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(5) adescription made in accordance with the custom of the trade of the type and quantity 


of regulated material purchased; 


(6) the statement required by Paragraph (2) of Subsection A of Section 57-30-4 NMSA 


1978; and 


(7) the written dacuMBntation aired) for certain transactions puigubnt to Section 57- 


30-2.4 NMSA 1978, if applicable. 


C. Asecondhand metal dealer may.take a Aighitel pHotdaraph: with a date and time wired ae of: 


(1) the seller of the regulated material; and 


(2) the regulated material in the form in acbich it was purchased or Sea by the sec- 


ourttaaris metal dealer: 


History: Laws 2008, ch. 29, § 5; 2012, ch. 29, § 4; 
2012, ch. 33, § 4; 2016, ch. 51, § 2. 

The 2016 amendment, effective May 18, 2016, 
amended the Sale of Recycled Metals Act to include "lead 
material"; in Subsection A, added new Paragraph (3) and 
redesignated the succeeding paragraphs accordingly; and 
in Subsection B, Paragraph (7), after "Section", deleted "16 
of this 2012 act" and added "57-30-2.4 NMSA 1978". 


57-30-6. Preservation of records. 


The 2012 amendment, effective July 1, 2012, required 
secondhand metal dealers to maintain written documen- 
tation indicating that the seller is the owner of or has per- 
mission from the owner to sell certain regulated material; 
authorized secondhand metal dealers to take photographs 
of sellers and the regulated material; in Subsection A, af- 
ter "dealer's business", deleted "from a person"; in Subsec- 
tion B, added Paragraph (7); and added Subsection C, 


A secondhand metal dealer shall preserve each record required by Section 57-30-5 NMSA 1978 
until the first anniversary of the date the record was made. 


History: Laws 2008, ch. 29, § 6; 2012, ch. 29, § 5; 
2012, ch. 33, § 5. 

The 2012 amendment, effective July 1, 2012, changed 
the statutory reference to the applicable section and after 
"Section", deleted "5 of the Sale of Recycled Metals Act” 
and added "57-30-5 NMSA 1978". , 


Laws 2012, ch. 29, § 5 and Laws 2012, ch. 33, § 5 en- 
acted identical amendments to this section. The section 
was set out as amended by Laws 2012, ch. 38, § 5. See 
12-1-8 NMSA 1978. 


57-30-7. Inspection of records by peace officers; holds on property. 


A. Upon request, a secondhand metal dealer shall produce to a peace officer during the 
dealer's usual business hours Hag requested record of purchase as required by. Section 57-30-5 
NMSA 1978. 

B. Ifa peace officer separa abet through an investigation or examination of the records kept by 
the secondhand metal dealer, that the dealer may be in possession of stolen property or property 
that constitutes evidence in a criminal investigation, the peace officer may place a hold on the 
property prohibiting the sale or removal of the property from the premises. The hold may remain 
in effect for up to five days or until the hold is lifted or the property is seized, whichever occurs 
earlier. 

C. The inspecting peace officer shall inform the secondhand metal dealer of the person's status 


as a peace officer. 


History: Laws 2008, ch. 29, § 7; 2012, ch. 29, § 6; 
2012, ch. 33, § 6. 

The 2012 amendment, effective July 1, 2012, elimi- 
nated the authority of employees of the department to in- 
spect records; authorized peace officers to place a hold on 
property that the officer believes may be stolen property; 
in Subsection A, after "peace officer", deleted "or an au- 


thorized employee of the department"; added Subsection 


4 


B; and in Subsection C, after "inspecting peace officer", 
deleted "or authorized employee of the department", and 
after "status as a peace officer", deleted "or authorized em- 
ployee of the department”. 

Laws 2012, ch. 29, § 6 and Laws 2012, ch. 33, § 6 en- 
acted identical amendments to this section. The section 
was set out as amended by Laws 2012, ch. 33, § 6. See 
12-1-8 NMSA 1978. 


57-30-8. Furnishing of report to department. 


A. As of January 1, 2014, a secondhand metal dealer shall, not later than the second business 
day after the date of the purchase or other acquisition of regulated material for which a record 
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is required pursuant to Section 57-30-5 NMSA 1978, upload to the database maintained by the 
department a report containing the information required to be recorded pursuant to that section. 

B. A local governmental entity shall not impose any reporting requirements on secondhand 
metal dealers regarding the purchase or acquisition of regulated material. 


History: Laws 2008, ch. 29, § 8; 2012, ch. 29, § 7; 
2012, ch. 33, $ 7. 

The 2012 amendment, effective July 1, 2012, required 
secondhand metal dealers to upload the record of acquisi- 
tions of regulated material to the database maintained by 
the department; prohibited municipalities from imposing 
reporting requirements on secondhand metal dealers; in 
Subsection A, at the beginning of the sentence, added "As 


of January 1, 2014, a secondhand metal dealer shall" and » 


57-30-9. Database. 


after "Section", deleted "5 of the Sale of Recycled Metals 
Act a secondhand metal dealer shall mail to or file with" 
and added "57-30-5 NMSA 1978, upload to the database 
maintained by"; and added Subsection B. 

Laws 2012, ch. 29,8 7 and Laws 2012, ch. 38, § 7 en- 
acted identical amendments to this section. The section 
was set out as amended by Laws 2012, ch. 33, § 7. See 


“*12-1-8 NMSA 1978. 


The department shall establish and maintain an electronic database containing the records 
required to be preserved pursuant to Section 57-30-6 NMSA 1978, which database shall be acces- 
sible to law enforcement agencies and the department. Records received by the department pur- 
suant to Section 57-30-8 NMSA 1978 shall be available in the database by the end of the second 
business day following receipt by the department. 


History: Laws 2008, ch. 29, § 9; 2012, ch. 29, § 8; 
2012, ch. 33, § 8. 

The 2012 amendment, effective July 1, 2012, re- 
stricted access to the database to law enforcement agen- 
cies and the department; in the title, deleted "Public" and 
in the first sentence, after "database shall be accessible 


to", deleted "the public" and added "law enforcement agen- 
cies and the department". . 

Laws 2012, ch. 29, § 8 and Laws 2012, ch. 33, §:8 en- 
acted identical amendments to this section. The section 
was set out as amended by Laws 2012, ch. 83, § 8. See 
12-1-8 NMSA 1978, 


57-30-10. Powers and duties of superintendent. 


The superintendent has authority to promulgate reasonable regulations for the administration 
and enforcement of the Sale of Recycled Metals Act and is expressly authorized to make regulations 
regarding records of purchase of regulated material and the database required pursuant to that act. 


History: Laws 2008, ch. 29, § 10; 2012, ch. 29, § 9; 
2012, ch. 33, § 9. 

The 2012 amendment, effective July 1, 2012, elimi- 
nated public access to the database and after "regulated 
material and the" deleted the word "public". 


Laws 2012, ch. 29; § 9 and Laws 2012, ch. 38, § 9 en- 
acted identical amendments to this section. The section 
was set out as amended by Laws, 2012, ch. 33, § 9. See 
12-1-8 NMSA 1978. 


57-30-11. Waiting period for disposal of regulated material. 


A secondhand metal dealer shall not process or permit to be removed from the dealer's premises 
regulated material until at least twenty-four hours have elapsed since the dealer acquired the 


regulated material. 


History: Laws 2008, ch. 29, § 11; 2012, ch. 29, § 10; 
2012, ch. 33, § 10. 

The 2012 amendment, effective July 1, 2012, reduced 
the waiting period for disposal of regulated material to 
twenty-four hours and after "regulated material until", 
deleted "the fifth business day after the date on which" 


57-30-12. Prohibited acts. 


A person shall not, with the intent to deceive: 
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and added "at least twenty-four hours have elapsed 
since", 
Laws 2012, ch. 29, § 10 and Laws 2012, ch. 33, § 10 en- 


- acted identical amendments to this section. The section 


was set out as amended by Laws 2012, ch. 33, § 10. See 
12-1-8 NMSA 1978, 
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A.. display to asecondhand metal dealer a false or invalid personal identification document i in 
connection with the person's attempted sale of regulated material; 
B. make a false material statement or Racine ‘aaa to a secondhand: meat dealer in connec- 


tion with: 


(1) that person's execution of a written diatoascsh required by Subsection A of Section 57- 


30-4 NMSA 1978; 


(2) the dealer's efforts to obtain the information required pursuant to Subseciiéri B of Sec- 


tion 57-30-5 NMSA 1978; or 


(3) the written documentation required for certain transactions pursuant to Section 16 


[57-30-18 NMSA 1978] of this 2012 act; or 


C. deliberately remove or alter a manufacturer's make, model, analy or personal identification 
number or other identifying marks engraved or etched upon property that. is regulated material. 


History: Laws 2008, ch. 29, § 12; 2012, ch. 29, § 11; 
2012, ch. 33, § 11. 

The 2012 amendment, effective July 1, 2012, prohib- 
ited a person from making a false statement in a,writ- 
ten document indicating that the seller is the owner of or 
has permission from the owner to sell certain regulated 
material and from removing identifying information from 


regulated material; in Subsection B, added Paragraph (3); 
and added Subsection C. 

Laws 2012, ch. 29, § 11 and ends 2012, ch. 33, § 11 en- 
acted identical amendments to this section. The section 
was set out as amended by Laws 2012, ch. 33, § 11. See 
12-1-8 NMSA’ 1978. 


57-30-13. Civil penalty; suspension or revocation of registration. 


A. A person who violates any provision of the Sale of Recycled Metals Act may be assessed a 
civil penalty by the superintendent not to exceed one thousand dollars ($1,000) per violation. 

B. The superintendent may suspend or revoke the registration of a secondhand metal dealer 
when the superintendent finds that the dealer has intentionally violated a provision of the Sale of 


Recycled Metals Act. 


C. Prior to the imposition of a civil penalty or the suspension or revocation of a registration, 
the superintendent shall provide notice and an opportunity to be heard pursuant to the pertinent 
notice and hearing provisions of the Uniform Licensing Act [Chapter 61, Article 1 NMSA 1978]. 


History: Laws 2008, ch. 29, § 18; 2012, ch. 29, § 12; 
2012, ch. 33, § 12. 

The 2012 amendment, effective July 1, 2012, pro- 
vided for the suspension or revocation of the registration 
of secondhand meta! dealers; added Subsection B; and in 
Subsection C, after "imposition of a", changed "civil pen- 
alty, the person being penalized shall be afforded" to "civil 


57-30-14. Applicability. 


penalty or the suspension or revocation of a registration, 
the superintendent shall provide", and after "to be heard", 
deleted "by the superintendent". 

Laws 2012, ch, 29, § 12 and Laws 2012, ch. 33, § 12 en- 
acted identical amendments to this section: The section 
was set out as amended by Laws 2012, ch. 33, §'12. See 
12-1-8 NMSA 1978. : . 


The provisions of the Sale of Recycled Metals Act shall not apply to a purchase of regulated ma- 
terial from a manufacturing, industrial or other commercial vendor that sells regulated material 


in the ordinary course of the vendor's business. 


History: Laws 2008, ch. 29, § 15. 
Compiler's notes. — Laws 2008, ch. 29, § 15 was er- 
roneously left out of the 2008 compilation by the compiler. 


The provisions of this section became effective January 1, 
2009. 


ARTICLE 31 


Distributed Generation Disclosure 


Sec. 

57-381-1, Short title. 

57-31-2, Definitions. 

57-31-3, Distributed energy generation system disclo- 
sures; exception. 


Sec. 
57-31-4. Additional requirements; eon 
57-31-5. Disclosure statement forms. 
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57-31-1. Short title. 


Sections 1 through 5 [57-31-1 through 57-31-5 NMSA 1978] of this act may be cited as the "Dis- 
tributed Generation Disclosure Act". 


History: Laws 2017, ch. 102, § 1. IV, § 23, was effective June 16, 2017, 90 days after the 
Effective dates. — Laws 2017, ch. 102 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. + 


57-31-2. Definitions.. 


As used in the Distributed Generation Disclosure Act: 

A. “annual percentage rate" means the cost of credit, expressed as a yearly rate, that relates 
the amount and timing of value received by the consumer to the amount and timing of payments 
made; 

B. “business day" means any day Monday through Friday, unless such day falls on a legal 
holiday, in which case "business day" means the next day that is not a Saturday, Sunday or legal 
holiday; 

C. "buyer" means a person that purchases a distributed energy generation system from a seller 
or marketer and includes a power purchaser; 

D. "distributed energy generation system" means a device or system that is used to gener- 
ate or store electricity, that has an electric delivery capacity, individually or in connection with 
other similar devices or systems, greater than one kilowatt or one kilowatt-hour, and that is used 
primarily for on-site consumption, but does not include an electric generator that is intended for 
occasional use; 

E. "energized" means that a distributed energy generation system is installed and operational 
for its intended purposes of generating or storing electricity; 

F. "interconnected" means that a distributed energy generation system is connected to the 
power grid and is able to transfer electricity to the power grid; : 

G. "lessee" means a person that leases a distributed energy generation system from the owner 
of the distributed energy generation system; 

H. "person" means an individual person, corporation, trust, partnership, association, coopera- 
tive association, club, company, firm, joint venture or syndicate; 

I. “power purchaser" means a buyer that agrees to purchase the power generated by a distrib- 
uted energy generation system from the owner of the distributed energy generation system; 

J. "renewable energy certificate" means a certificate or other record, in a format approved 
by the public regulation commission, that represents all the environmental attributes from one 
kilowatt-hour of electricity generation from a renewable energy resource; and 

K. "seller or marketer" means a person acting through its officers, employees, brokers or agents 
that markets, sells or solicits the sale or lease of distributed energy generation systems or the sale 
of power to a power purchaser or negotiates or enters into agreements for the sale or lease of dis- 
tributed energy generation systems or the sale of power to a power purchaser. 


History: Laws 2017, ch. 102, § 2. IV, § 28, was effective June 16, 2017, 90 days after the 
i Effective dates. — Laws 2017, ch. 102contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


57-31-3. Distributed energy generation system disclosures; exception. 


A. Beginning thirty days after publication in the New Mexico register of the form disclosure 
statements issued by the attorney general pursuant to Section 5 [57-31-5 NMSA 1978] of the 
Distributed Generation Disclosure Act, any agreement governing the financing, sale or lease of a 
distributed energy generation system, or the sale of power to a power purchaser, shall includea 
written statement with font no smaller than ten points and no more than four pages, unless a font 
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larger than ten points is used, separate from the agreement and separately signed by the buyer or 
lessee, that includes the following provisions: 

(1) the name, address, telephone number and email address of the buyer or lessee; 

(2) the name, ae telephone number, email address and valid state contractor license 
number of the person responsible for installing the distributed energy generation system; 

(3) the name, address, telephone number, email address and a valid state contractor li- 
cense number of the distributed energy generation system maintenance provider, if different from 
the person responsible for installing the system; 

(4) a provision notifying the buyer or lessee of the right to rescind the agreement for a pe- 
riod ending not less than three business days after the agreement is signed; 

(5) a description of the distributed energy generation system design assumptions, includ- 
ing system size, estimated first-year production and estimated annual system production de- 
creases, including the overall percentage degradation over the life of the distributed energy gen- 
eration system; 

(6) a description of any performance guarantees that a seller or marketer may include in 
an agreement; 

(7) the purchase price of the distributed energy generation system, total projected lease or 
power purchase payments; 

(8) a description of any one-time or recurring fees, including the circumstances trigger- 
ing any late fees, estimated system removal fees, maintenance fees, Uniform Commercial Code 
[Chapter 55 NMSA 1978] notice removal and refiling fees, internet connection fees and automated 
clearing house fees; 

(9) if the seller is financing or leasing the distributed energy generation system, the total 
amount financed, the total number of payments, the payment frequency, the amount of the pay- 
ment expressed in dollars, the payment due dates and the applicable annual percentage rate; 
except that in the case of financing arrangements subject to state or federal lending disclosure 
requirements, disclosure of the annual percentage rate shall be made in accordance with the ap- 
plicable state or federal lending disclosure requirements; 

(10) ifaseller or marketer yses a tax incentive or rebate in determining the price, a provi- 
sion identifying each state and federal tax incentive or rebate used; 

(11) a description of the ownership and transferability of any tax credits, rebates, incen- 
tives or renewable energy certificates in connection with the distributed energy generation system; 

(12) a list of the following tax obligations that the buyer may be required to pay or incur.as 
a result of the contract's provisions, including: 

(a) the cost.of any business personal property taxes assessed on the distributed en- 
ergy generation system in the event of a power purchase agreement or lease; 
(b) gross receipts taxes for any equipment purchased and services rendered; 
(c) obligations of the power purchaser or lessee to transfer tax credits or tax incen- 
tives of the distributed energy generation system to any other person; and 
(d) in the case of a commercial installation, a change in assessed property taxes in the 
event of a purchase of a distributed energy generation system; 

(18) a disclosure regarding whether the warranty or maintenance obligations related to 
the distributed energy generation system may be sold or transferred to a third party; . 

(14) a disclosure regarding any restrictions pursuant to the agreement on the buyer's or 
lessee's ability to modify or transfer ownership of the distributed energy generation system, in- 
cluding whether any modification or transfer is subject to review or approval by a third party and 
the name, mailing address and telephone number of the entity responsible for approving the modi- 
fication or transfer, if known to the seller or marketer at the time the agreement is made; 

(15) adescription of all options available to the buyer or lessee in connection with the con- 
tinuation, termination or transfer of the agreement between the buyer or lessee and the seller or 
marketer in the event of the transfer of the real property to which the distributed energy genera- 
tion system is affixed; 

(16) a-description of the geniotnak used for any savings conechien that were) provided 
to the buyer or lessee; 
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(17) a disclosure that states: "Actual utility rates may go up or down and actual savings 
may vary. For further information regarding rates, you may contact your local utility or the public 
regulation commission. Tax and other state and federal incentives are subject to change."; 

(18) a disclosure notifying the buyer or the lessee of transferability of any warranty obli- 
gations to subsequent buyers or lessees; and 

(19) a disclosure notifying the buyer or lessee that interconnection requirements, includ- 
ing time lines, are established by rules of the public regulation commission and may be obtained 
from either the public regulation commission or the local utility. 

B. The seller or marketer shall provide the buyer or lessee with proof that, within thirty days 
of completion of installation or modification: 

(1) all permits required for the installation or any modification of the distributed energy 
generation system were obtained prior to installation; and 

(2) installation or any modification of the distributed energy generation system received 
the approval of an inspector authorized by the governmental ig a having jurisdiction over 
the permitting and enforcement authority. 

C. In the event that a seller or marketer causes a financing statement to be filed pursuant 
to the Uniform Commercial Code-Secured Transactions [Chapter 55, Article 9 NMSA 1978], the 
seller or marketer, or any successor in interest to the seller or marketer, shall provide to the buyer 
or lessee a copy of the filed financing statement within thirty calendar days of the filing. 

D. Ifa promotional document or sales presentation related to a distributed energy generation 
system states that the system will result in certain financial savings for the buyer or lessee, the 
document or sales presentation shall provide the assumptions and calculations used to derive 
those savings. 

E. Ifa promotional document or sales presentation related to a distributed energy generation sys- 
tem states that the system will result in certain energy savings in terms of production, the document 
or sales presentation shall provide the assumptions and calculations used to derive those energy sav- 
ings and any comparative estimates. If historical information is used, it shall be accompanied by the 
following statement: "Historical data are not necessarily representative of future results.", 


History: Laws 2017, ch. 102, § 3. IV, § 23, was effective June 16, 2017, 90 days after the 
Effective dates. — Laws 2017, ch. 102 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


57-31-4. Additional requirements; exception. 


A. Recurring payments under a distributed energy generation system lease or purchase agree- 
ment shall not begin until the distributed energy generation system is energized and interconnected. 

B. The Distributed Generation Disclosure Act does not apply to an individual or company, act- 
ing through its officers, employees, brokers or agents, that markets, sells, solicits, negotiates or 
enters into an agreement for the sale, financing or lease of a distributed energy generation system 
as part of a transaction involving the sale or transfer of the real property to which the distributed 
energy generation system is or will be affixed. 

C. The Distributed Generation Disclosure Act does not apply to third-party financial institu- 
tions that enter into an agreement for the financing of a distributed energy generation system. 


History: Laws 2017, ch. 102, § 4. IV, § 23, was effective June 16, 2017, 90 days after the 
Effective dates. — Laws 2017, ch. 102 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


57-31-5. Disclosure statement forms. 


A. The attorney general shall adopt rules necessary to implement and enforce the provisions of 
the Distributed Generation Disclosure Act. The attorney general shall, by January 1, 2018, issue 
form disclosure statements that may be used to provide the disclosures required by the Distrib- 
uted Generation Disclosure Act for agreements with buyers or lessees. 
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B.. Disclosure statements provided in substantially the form issued by the attorney general 
shall be regarded as complying with the disclosure statements required by Subsection A of Sec- 
tion 3 [57-31-3 NMSA 1978] of the Distributed Generation Disclosure Act. 


History: Laws 2017, ch. 102, § 5. IV, § 23, was effective June 16; 2017, 90 days after the 
Effective dates. — Laws 2017, ch. 102 contained no adjournment of the legislature... 
effective date provision, but, pursuant to N.M. Const., art. 


ARTICLE 382 


Patients' Debt Collection Protection 


Sec. Sec. 

57-32-1. Short title. , 57-32-6, Billing information. 

57-32-2, Definitions. 57-32-7. Receipts for payments. 

57-32-3. Requirement to provide screening for i insurance 57-32-8. ‘ Indigent care reporting Tequirements. 
and program eligibility. 57-32-9, Waiver of rights. 

57-32-4, Indigent patients; patients' debt collection pro- 57-32-10. Enforcement. 
tections. 


§7-32-5. Department guidance on funding sources, bill- 
ing,and screening. 


57-32-1. Short title. 


Sections 1 through 10 [57-32-1 to 57-32-10 NMSA 1978] of this act may be Sas as the pee: 
Debt Collection Protection Act". 


History: Laws 2021, ch. 31, § 1. Effective dates. — Laws 2021, ch. 31, § 14 made Laws 
2021,.ch, 31, § 1 effective July 1, 2021. 


57-32-2. Definitions. 


As used in the Patients' Debt Collection Protection Act: 
A. "collection action" means any of the following: 

(1) selling a person's medical debt to another party, including a medical debt collector, but 
not including medical debt as part of the assets and liabilities when selling a health care facility or 
third-party health care provider; or 

(2) actions that require a legal or judicial process, including: 

(a) placing a lien on a person's property; 
(b) attaching or seizing a person's bank account or any other personal property; 
(c) commencing a civil action against a person; or 
(d) garnishing a person's wages; 

B. \ "consumer" means a natural person; 

C. "department" means the human services department; FU 

D. "health care facility" means: 

(1) a health facility required to be licensed by the department of health, except for: 

(a) an adult day care facility; 
(b) a boarding home not under the control of an institution of higher learning; ~ 
(c) achild care center; and 
(d) ashelter care home; or 

(2) a health facility that is an urgent care center or freestanding emergency room that is 

required to be licensed by the regulation and licensing department; 

EK. "health care services" means services for the diagnosis, prevention, treatment, cure or relief 
of a physical, dental, behavioral or mental health condition, substance use disorder, illness, injury 
or disease, which services include procedures, products, devices or medications; 
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F. "household income" means income calculated by using the methods used to calculate medic- 
aid eligibility; 

G. "indigent patient" means a patient with a household income that does not exceed two hun- 
dred percent of the federal poverty level; 

H. "medical creditor" means a person that provides health care services and to whom the con- 
sumer owes money for those services or the person that provided health care services and to whom 
the consumer previously owed money if the medical debt has been purchased by one or more medi- 
cal debt buyers; 

I. "médical debt" means a debt arising from the receipt of health care services; 

J. "medical debt buyer" means a person that is engaged in the business of purchasing medical 
debts for collection purposes, whether that person collects the debt or hires a third party for collec- 
tion or an attorney for litigation in order to collect such debt; 

K. "medical debt collector" means a person that regularly collects or attempts to collect, di- 
rectly or indirectly, medical debts originally owed or due or asserted to be owed or due to another 
person. A medical debt buyer is considered to be a medical debt Roles for all purposes of the 
Patients' Debt Collection Protection Act; 

L. "patient" means the person who received health care services or a parent or legal guardian 
of a minor or an adult under guardianship who received health care services; 

M. "superintendent" means the superintendent of insurance; and 

N. "third-party health care provider" means a licensed health care professional or an entity 
with revenues of at least twenty million dollars ($20,000,000) annually, when billing patients in- 
dependently for health care services provided in a health care facility. 


History: Laws 2021, ch. 31, § 2. Effective dates. — Laws 2021, ch. 31, § 14 made Laws 
2021, ch. 81, § 2 effective July 1, 2021. 


57-32-3. Requirement to provide screening for insurance and program 
eligibility. 

A. In addition to any other actions required by applicable state or federal law or local govern- 
ment ordinance, health care facilities shall take the following steps before seeking payment for 
emergency or medically necessary care: 

(1) ‘offer to and, if requested, verify whether a patient has any health insurance; 
(2) ifthe patient is uninsured, offer information about, offer to screen the patient for and, 
if requested, screen the patient for: 
(a) all available public insurance; 
(b) any other public programs that may assist with health care costs: and 
(c) any financial assistance offered by the health care facility; 
(3) offer to and, if requested, provide assistance with the application process for programs 
identified during the screening; and 
(4) ifa third-party health care provider will bill the patient, send the information gathered 
during the steps required pursuant to this subsection to the third-party health care provider. 

B. In addition to any other actions required by applicable state or federal law or local govern- 
ment ordinance, a third-party health care provider shall not seek payment for emergency or medi- 
cally necessary care until the third-party health care provider receives the information required 
pursuant to Paragraph (4) of Subsection A of this section. 

C. The superintendent shall promulgate rules to establish minimum standards governing the 
requirements of this section and shall provide health care facilities and third-party health care 
providers with guidance on billing and screening best practices, based on health care facility type 
and size, that includes policies to prevent the disclosure of patients’ personal information to third 
parties. 


History: Laws 2021, ch. 31, § 3. Effective dates. — Laws 2021, ch. 31, § 14 made Laws 
: 2021, ch. 31, § 3 effective July 1, 2021. 


1437 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


57-32-4 TRADE PRACTICES AND REGULATIONS 57-32-7 


57-32-4. Indigent patients; patients’ debt collection protections. 


A. For patients who are determined to be indigent patients, charges for health care services 
and medical debt shall not be pursued through collection actions. All collection actions through 
which charges for health care services and medical debt are pursued shall be terminated upon the 
determination that a patient is an indigent patient. Health care facilities, third-party health care 
providers and medical creditors shall not hire or otherwise engage third parties to perform collec- 
tion actions against or otherwise recover debts from indigent patients. 

B. The superintendent shall promulgate rules to.establish the process by which a patient is 
determined to be an indigent patient for purposes of this section. The rules shall take into account 
both permanent and temporary sources of income. 


History: Laws 2021, ch. 31, § 4. Effective dates. — Laws 2021, ch. 31, § 14 made Laws 
2021, ch. 31, § 4 effective July 1, 2021. 


57-32-5. Department guidance on funding sources, billing and 
screening. 


The department shall provide health care facilities and third-party health care providers with 
guidance on accessing available sources of funding for care that maximizes the use of funds in the 
following order of priority: 

A. federal funds; 

B. state funds; and 

C. other available funds: 


History: Laws 2021, ch. 31, § 5. Effective dates. — Laws 2021, ch. 31, § 14 made Laws 
2021, ch. 31, § 5 effective July 1, 2021. 


57-32-6. Billing information. 


A. All bills sent from a health care facility, third-party health care provider or medical credi- 
tor to a patient shall include a complete and plain-language description of the date, amount and 
nature of all charges; if the patient is verified as having health insurance; if the health care facility 
screened the patient for programs that assist with health care costs; and if the health care facility 
or third-party health care provider has billed or will bill insurance or public programs that may 
assist with health care costs for the services provided. Prior to initiating communication with a 
consumer or a collection action over medical debt, a medical debt collector shall have all billing 
information required in this subsection as allowed under the provisions of the federal Health In- 
surance Portability and Accountability Act of 1996. 

B. In communications with a consumer about medical debt, including communication related 
to collection actions, a health care facility, third-party health care provider, medical creditor or 
medical debt collector shall inform the consumer of the availability of the information required 
pursuant to Subsection A of this section and offer to provide that information to the consumer; 
provided that the information required ‘pursuant to this section need only be provided to a re- 
quester once every thirty days, 


History: Laws 2021, ch. 31, § 6. Effective dates. iat Laws 2021, ch. 31, § 14 made Laws 
a 2021, ch. 31, § 6 effective July 1, 2021. 
57-32-7. Receipts for payments. 


A. Within thirty business days of receipt of a payment on a medical debt, the health care facil- 
ity, third-party health care provider, medical creditor, medical debt collector or their agents receiv- 
ing the payment shall send a receipt to the person who made the payment. The receipt may take 
the form of a billing statement. All receipts shall show: 
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(1). the amount paid; 

(2). the date payment was received; 

(3). the new balance after application of the payment; 

(4) the interest rate and interest accrued. since the consumer's last payment; 

(5) the consumer's account number; 

(6) the name of the current owner of the debt and, if different, the name of the medical 
creditor; and 

(7) whether the payment is accepted as payment in full of the debt. 

B. All health care facilities, third-party health care providers, medical creditors and medical 
debt collectors shall apply payments as of the date payment was received or, if received after busi- 
ness hours, the next business day, and use that date when assessing penalties or interest accumu- 
lation. 


History: Laws 2021, ch. 31, § 7. ip , Effective dates. — Laws 2021, ch. 31,'§ 14 made Laws 
' ri 2021, ch. 31, § 7 effective July 1, 2021. 


57-32-8. Indigent care reporting requirements. 


A. Health care facilities and third- sparty health care providers shall annually report:to the de- 
partment how the following funds are used: 

(1) indigent care funds and safety net care al funds pursuant to the Indigent Hospital 
and County Health Care Act [Chapter 27, Article 5 NMSA 1978]; and 

(2) funds raised to pay the cost of operating and maintaining county hospitals, pay con- 
tracting hospitals in accordance with health care facilities contracts or pay a county's transfer to 
the county-supported medicaid fund pursuant to the Hospital Funding Act [Chapter 4, Article 48B 
NMSA 1978]. © 

B. A health care facility's or third-party health care provider's report to the department shall 
include: 

(1) the number of indigent patients whose health care costs were paid directly from the 
funds described in Subsection A of this section and the total amount of funds expended for these 
health care costs; and 

(2) as applicable, the health care facility's estimated annual amount and percentage of 
the health care facility's bad debt expense attributable to patients eligible under the health care 
facility's financial assistance policy and an explanation of the methodology used by the health care 
facility to estimate this amount and percentage. 

C. A health care facility's or third-party health care provider's report shall be available to the 
public via a link from the homepage of the health care facility's or third-party health care pro- 
vider's website. 


History: Laws 2021, ch. 31, § 8. Effective dates. — Laws 2021, ch. 31, § 14 made Laws 
2021, ch. 31, § 8 effective July 1, 2021. 


57-32-9. Waiver of rights. 


A. A consumer shall not be required to exhaust any administrative remedies provided by the 
provisions of the Patients' Debt Collection Protection Act or other applicable law before seeking 
legal or equitable relief. 

B. A financial assistance policy or agreement between a patient and a health care facility, 
third-party health care provider, medical creditor or medical debt collector shall not contain any 
provision that, prior to a dispute arising, waives or has the practical effect of waiving the rights of 
a patient to resolve that dispute by obtaining: 

(1) injunctive, declaratory or other equitable relief; 

(2) multiple or minimum damages as specified by statute; 

(8) attorney fees and costs as specified by statute or as available at common law; or 
(4) a hearing at which that party can present evidence in person. 
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C. A provision in a financial assistance policy or other written agreement that violates the 
provisions of Subsection B of this section is void and unenforceable. A court may refuse to enforce 
other provisions of the financial assistance policy or other written agreement as equity may re- 
quire. 

D. A waiver by a patient or other consumer of any protection provided by or any right of the pa- 
tient or other consumer pursuant to the Patients' Debt Collection Protection Act is void and shall 
not be enforced by any court or any other person. 


History: Laws 2021, ch. 31, § 9. Effective dates. — Laws 2021, ch. 31, § 14 made Laws 
2021, ch. 31, §.9 effective July 1, 2021. 


57-32-10. Enforcement. 


A. The attorney general shall enforce the provisions of the Patients' Debt Collection Protection 
Act and shall adopt rules in accordance with that act to provide for the protection of patients and 
their families and to assist market participants in interpreting that act. 

B. The attorney general shall establish.a complaint process. whereby an aggrieved patient or 
a member of the public may file a complaint against a health care facility, third-party health care 
provider, medical creditor or medical debt collector that violates a provision of the Patients’ Debt 
Collection Protection Act. All complaints shall be considered public records pursuant to the Inspec- 
tion of Public Records Act [Chapter 14, Article 2. NMSA 1978], with the exception of the complain- 
ant's name, address or protected personal identifier information defined in the Inspection of Public 
Records Act. 


History: Laws 2021, ch. 31, § 10. Effective dates. — Laws 2021, ch. 31, § 14 made Laws 
2021, ch. 31, § 10 effective July 1, 2021. — 
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